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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

TOBY DEARMOND,

Petitioner,

VS. NO: 22 WC 21127

UNITED IRONWORKERS,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, and prospective medical, and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a determination
of a further amount of temporary total compensation or of compensation for permanent disability,
if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 IlI. Dec.
794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 17, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.



23IWCCO0513

22 WC 21127
Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $4500.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 5, 2023 IsiAmelee B, Simonovich
0110723 Amylee H. Simonovich
AHS/Idm
051

Is/Haria E. Portela

Maria E. Portela

Is/Rattrge 4, Doerries

Kathryn A. Doerries
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Toby Dearmond Case # 22 -WC-021127
Employee/Petitioner
v. Consolidated cases:

United Ironworkers
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Linda J. Cantrell, Arbitrator of the Commission, in the city of
Herrin, on March 8, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SN EZOomMmUOw

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |E Is Petitioner entitled to any prospective medical care?

L. |:| What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance [ ]TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [ ] Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, 1/28/21, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $86,320.00; the average weekly wage was $1,660.00.
On the date of accident, Petitioner was 42 years of age, married with 1 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $TBD and any and all paid under Section 8(j) of the Act, pursuant to
the stipulation of the parties.

ORDER

Respondent shall pay the medical expenses outlined in Petitioner’s Exhibit 7, as provided in Sections 8(a) and
8.2 of the Act, pursuant to the medical fee schedule, except any and all bills related to Petitioner’s right knee
which Petitioner is not claiming was injured as a result of the work accident on 1/28/21. Specifically,
Respondent is not liable for payment of medical expenses related to services provided on 1/31/23 at MRI
Partners of Chesterfield in the amount of $5,957.23. Respondent shall receive credit for any and all medical
expenses paid through its group medical plan, pursuant to Section 8(j) of the Act and the stipulation of the
parties.

Respondent shall authorize and pay for prospective medical treatment recommended by Dr. Gornet, including,
but not limited to, a three-level disc replacement versus a fusion at L5-S1 with replacements at L3-4 and L4-5,
and any preoperative and postoperative treatment until Petitioner reaches maximum medical improvement.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
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APRIL 17, 2023

Arbitrator Linda J. Cantrell

ICArbDec19(b)
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STATE OF ILLINOIS )
) SS
COUNTY OF WILLIAMSON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

TOBY DEARMOND, )

Employee/Petitioner, 3
V. 3 Case No.: 22-WC-021127
UNITED IRONWORKERS, i

Employer/Respondent. 3

FINDINGS OF FACT

This claim came before Arbitrator Linda J. Cantrell for trial in Herrin on March 8, 2023,
pursuant to Section 19(b) of the Act. The parties stipulated that Petitioner sustained accidental
injuries that arose out of and in the course of his employment with Respondent on 1/28/21. The
parties stipulated that Respondent is entitled to a credit for any and all medical expenses paid
through its group medical plan, pursuant to Section 8(j) of the Act.

The issues in dispute are causal connection, medical bills, and prospective medical care.
All other issues have been stipulated.

TESTIMONY

Petitioner was 42 years old, married, with one dependent child at the time of accident.
Petitioner was a working foreman for Respondent. He testified that on 1/28/21 he stepped off a
rafter and slipped on ice on the concrete. He fell backward and landed on his back and buttocks.
He also landed on a safety ring attached to his harness. Petitioner testified he never had back pain
prior to 1/28/21. Immediately after the accident he had a lot of low back pain and a little higher
where he landed on the harness ring. His buttocks and upper thighs were numb. Petitioner
testified he finished working his shift.

Petitioner reported his injury and Respondent referred him to Dr. Nathan Mall for
treatment. Petitioner testified he continued to have symptoms until he saw Dr. Mall in March
2021. He underwent physical therapy at API Physical Therapy but could not complete it because
his job location changed. In April 2021, Dr. Mall told him he did not require further treatment.
Petitioner testified he continued to have low back pain with a shocking sensation in his buttocks
and upper thighs that would come and go. He continued to work full duty as a foreman which
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mostly involved supervising. He testified he does not work out of the union hall and is a
supervisor for Respondent.

Petitioner testified that prior to seeing Dr. Gornet, Respondent told him to “take it easy”.
His boss assigned him to a project as a working foreman and he had to perform the physical
duties of an ironworker. He testified he could not do the work and it caused severe shocking pain
and numbness down his legs, his back felt like it was on fire, and he could not sleep or hardly
walk. He testified that he would urinate himself when he sneezed. He believes the work
assignment occurred a couple of months prior to him treating with Dr. Gornet.

Dr. Gornet prescribed additional physical therapy that Petitioner underwent through
approximately March 2022. Petitioner underwent three injections by Dr. Blake that provided
immediate but temporary relief. Dr. Gornet recommended a fusion at L5-S1 and disc
replacements at L.3-4 and L4-5. Petitioner was referred to Dr. O’Boynick for a Section 12
examination.

Petitioner continued to work full duty as a supervising foreman until he was prescribed
light duty restrictions by Dr. Gornet in February 2023. Petitioner testified that Dr. Gornet put
him on restrictions at that time because Respondent had him working, lifting miner panels over
his head, and carrying sheets which he could not do. He denied any new accident that prompted
restrictions.

Petitioner testified he cannot bend down to tie his shoes. He desires to undergo surgery
recommended by Dr. Gornet. He testified that if he lost his job with Respondent as a
foreman/supervisor, he would have to return to the union hall and sign up for jobs as a worker.
He testified that the union hall will not assign jobs to ironworkers that are under restrictions.

On cross-examination, Petitioner agreed he told Dr. Mall his recreational activities
included boating, riding, hiking, and riding a side-by-side. He agreed he told Dr. Mall in April
2021 he was back to riding a side-by-side and he boated with his boss. He did not recall Dr. Mall
advising him he should not engage in those activities due to his back condition. Petitioner
testified that Dr. Mall initially placed him on restrictions of no pushing or pulling over 20 pounds
and released him to full duty on 4/21/21.

Petitioner testified he does not know where the history on the MRI report came from that
stated the onset of an accident in February 2021. He testified the only accident he sustained was
on 1/28/21. Petitioner takes a pain pill, muscle relaxer, and Ibuprofen daily. He testified that Dr.
Gornet did not change his medication or order new diagnostic studies when he put him on light
duty restrictions.

Petitioner testified he was in a car accident in October 2022 that caused injury to his right
knee. He testified he underwent an MRI and an injection in his right knee on 1/31/23. He did not
go to the hospital but treated with Dr. Bradley. Petitioner testified that Dr. Bradley did not place
him on work restrictions because he told him he was a non-working foreman. He stated that Dr.
Bradley would have prescribed restrictions if he had to perform labor. Dr. Bradley did not order
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physical therapy. He testified he also treated with his primary care physician, Dr. Danielle
Klump, for a stiff neck following the car accident. She did not prescribe any work restrictions.

Petitioner testified he has not been boating with his boss in a couple of years. He testified
he did not have to lift anything when he was boating. He testified he never sustained any injuries

or accidents while riding a side-by-side.

MEDICAL HISTORY

On 3/29/21, Petitioner was examined by Dr. Nathan Mall at the referral of Respondent.
(PXT1). Petitioner reported he stepped off a 10-inch rafter and fell backward onto the ice. Dr.
Mall reported Petitioner fell directly onto his back rather than his buttock area. Petitioner
reported his pain was getting worse, with a shocking sensation into his buttocks, and no
symptoms down his legs. Dr. Mall noted Petitioner was an ironworker and was hired by
Respondent in 2015. He worked over 40 hours per week connecting steel, installing tiny bolts,
pulling up wall sheets, running screw guns, lifting steel, etc.

Dr. Mall noted Petitioner had no history of lumbar problems and was working his regular
job prior to 1/28/21. He ordered a lumbar x-ray that revealed a 2 to 3-mm anterior compression
fracture at L5. He performed a physical examination and diagnosed a lumbar sprain and an age
indeterminant L5 compression fracture. He opined that a compression fracture would be more
likely to occur from a forwardly flexed position with axial compression. He noted Petitioner
landed directly on his back and rolled onto his buttock during the accident. Dr. Mall stated that
although Petitioner denied any prior accidents, he had other risk factors for a compression
fracture such as boating and side-by-side riding.

Dr. Mall recommended a steroid pack, anti-inflammatories, and three weeks of physical
therapy. He opined that the work injury was a factor in the development of his current lumbar
spine complaints and the need for treatment. Petitioner was placed on light duty restrictions of no
pushing or pulling over 20 pounds and no lifting over 20 pounds floor to waist.

Petitioner underwent physical therapy at ATI Physical Therapy from 4/1/21 through
4/12/21. (PX2) The discharge summary indicated Petitioner continued to present with
impairments involving strength, pain, and lifting mechanics that limited his ability to lift from
the floor, operate heavy machinery and power tools, pushing, pulling, twisting, turning, and
shoveling. It was noted Petitioner was a foreman with medium demand level.

On 4/21/21, Dr. Mall noted Petitioner was doing very well. He noted Petitioner had been
back to doing his normal job duties and was doing well with some dead lifts. Dr. Mall noted
Petitioner had some tightness in his back but otherwise he had no problems. He noted
Petitioner’s “shocking” pain resolved. Examination was normal and Petitioner was placed at
MMI without restrictions.

On 1/3/22, Petitioner was examined by Dr. Matthew Gornet. (PX4) Petitioner complained
of bilateral low back pain and intermittent shocking pain in his bilateral buttocks and hips, with
intermittent radiculopathy in his feet. Dr. Gornet reviewed Dr. Mall’s records and noted
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Petitioner’s shocking pain improved but he continued to have back pain at that time. Dr. Gornet
noted that as Petitioner resumed more normal activities and more significant lifting at work, the
shocking pain returned. His symptoms progressed and became more significant two months ago
and he has frequent symptoms into his feet. Petitioner reported no significant low back problems
prior to 1/28/21, but he did undergo chiropractic care with the last treatment a couple of years
prior to his work accident.

Dr. Gornet ordered a lumbar MRI that was performed that day and revealed some
degeneration at L3-4, .4-5, and S-1, a central disc annular tear at L5-S1, a central disc at L.3-4
with a tear, and a central disc tear at L4-5. (PX3) Dr. Gornet recommended anti-inflammatories
with Meloxicam, physical therapy, and injections. He opined that Petitioner’s fall aggravated an
underlying asymptomatic degenerative condition, with a suggestion of disc injuries at L3-4, L4-
5, and L5-S1. He opined that Petitioner could work full duty.

On 6/6/22, Dr. Gornet noted Petitioner underwent epidural steroid injections by Dr. Blake
at L4-5, L.3-4, and L5-S1, the last of which was in April 2022. (PX6) Petitioner reported
temporary relief from the injections and his symptoms returned. He noted Petitioner continued to
work full duty, but he had somewhat of a protected job. Dr. Gornet believed the only way to
resolve Petitioner’s symptoms was to operate at all three levels. He recommended a three-level
disc replacement versus a fusion at L5-S1 with replacements at L.3-4 and L4-5.

On 9/15/22, Petitioner returned to Dr. Gornet’s office with unchanged symptoms. He had
pain in both hips and buttocks and intermittent pain in his feet. Dr. Gornet ordered a CT scan that
was performed that day and revealed no evidence of pathologic fracture or any contraindications
to disc replacement. He noted the defect in the superior end-plate of L5 anteriorly. Petitioner
stated his symptoms affected all aspects of his life and desired to undergo the recommended
surgery. He was allowed to continue full duty work.

On 11/21/22, Petitioner returned to Dr. Gornet who advised he reviewed the Section 12
report of Dr. Chris O’Boynick. Dr. Gornet stated that he and Dr. O’Boynick agreed there was
some level of disc degeneration and discogenic low back pain from L3 to S1. He noted that Dr.
O’Boynick felt Petitioner’s symptoms were related to his trauma at work and likely aggravated
his pre-existing condition. Dr. Gornet did not believe a discography was necessary. Dr. Gornet
continued to recommend surgery.

On 2/23/23, Dr. Gornet noted Petitioner had been working full duty as a supervisor.
Petitioner reported he recently tried to return to regular work as an iron worker that caused
severe pain. Dr. Gornet placed Petitioner on restrictions of no lifting over 20 pounds, no
repetitive bending or lifting, and to alternate sitting and standing. He continued to recommend

surgery.

The Arbitrator notes that Dr. O’Boynick’s Section 12 report was not admitted into
evidence.



23IWCCO0513

CONCLUSIONS OF LAW

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Circumstantial evidence, especially when entirely in favor of the Petitioner, is sufficient
to prove a causal nexus between an accident and the resulting injury, such as a chain of events
showing a claimant's ability to perform manual duties before accident but decreased ability to
still perform immediately after accident. Pulliam Masonry v. Indus. Comm'n, 77 11l. 2d 469, 397
N.E.2d 834 (1979); Gano Electric Contracting v. Indus. Comm'n, 260 1l1l.App.3d 92, 96-97, 631
N.E.2d 724 (1994); International Harvester v. Indus. Comm'n, 93 111.2d 59, 442 N.E.2d 908
(1982).

When a pre-existing condition is present, a claimant must show that “a work-related
accidental injury aggravated or accelerated the pre-existing [condition] such that the employee’s
current condition of ill-being can be said to have been causally connected to the work-related
injury and not simply the result of a normal degenerative process of the preexisting condition.”
St. Elizabeth’s Hospital v. Workers’ Comp. Comm ’'n, 371 1ll. App. 3d 882, 888, 864 N.E.2d 266,
272 (2007). Accidental injury need only be a causative factor in the resulting condition of ill-
being. Sisbro, Inc. v. Indus. Comm’n, 207 1ll. 2d 193, 205, 797 N.E.2d 665, 673 (2003)
(emphasis added). Even when a pre-existing condition exists, recovery may be had if a
claimant’s employment is a causative factor in his or her current condition of ill-being. Sisbro,
Inc. v. Indus. Comm’n, 207 111. 2d 193, 797 N.E.2d 665 (2003). Allowing a claimant to recover
under such circumstances is a corollary of the principle that employment need not be the sole or
primary cause of a claimant’s condition. Land & Lakes Co. v. Indus. Comm 'n, 359 1ll. App. 3d
582, 834 N.E.2d 583 (2005). Employers are to take their employees as they find them. 4.C. & S.
v. Industrial Comm’n, 304 111. App. 3d 875, 710 N.E.2d 837 (1999) citing General Electric Co.
v. Industrial Comm'n, 89 111. 2d 432, 434, 433 N.E.2d 671, 672 (1982). The law is clear that if a
preexisting condition is aggravated, exacerbated, or accelerated by an accidental injury, the
employee is entitled to benefits. Rock Road Constr. v. Indus. Comm’n, 227 N.E.2d 65, 67-68 (1l1.
1967), 37 11l. 2d 123; see also Illinois Valley Irrigation, Inc. v. Indus. Comm 'n, 66 I11. 2d 234,
362 N.E.2d 339 (1977).

Respondent stipulated that Petitioner sustained accidental injuries on 1/28/21 that arose
out of and in the course of his employment. There is no evidence that Petitioner had any low
back issues or treatment prior to 1/28/21 and he was working full duty as a “working foreman” at
the time of accident. As Dr. Mall summarized, Petitioner was an ironworker and was hired by
Respondent in 2015. He worked over 40 hours per week connecting steel, installing tiny bolts,
pulling up wall sheets, running screw guns, lifting steel, etc.

Petitioner treated with Dr. Mall through 4/21/21 at the referral of Respondent. He was
placed on work restrictions and underwent physical therapy, a steroid pack, and anti-
inflammatories. Petitioner was discharged from physical therapy on 4/12/21, nine days prior to
his last visit with Dr. Mall. The therapist noted Petitioner continued to present with impairments
involving strength, pain, and lifting mechanics that limited his ability to lift from the floor,
operate heavy machinery and power tools, pushing, pulling, twisting, turning, and shoveling. It
was noted that Petitioner was a foreman with medium demand level. On 4/21/21, Dr. Mall noted
Petitioner was doing very well and he had returned to his normal activities. Dr. Mall noted

5
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Petitioner’s lumbar strain and shocking pain resolved and other than some tightness he had no
problems. Petitioner was released at MMI without restrictions.

On 1/3/22, Dr. Gornet examined Petitioner for complaints of bilateral low back pain and
intermittent shocking pain in his bilateral buttocks and hips, with intermittent radiculopathy in
his feet. Dr. Gornet noted Petitioner attempted to resume his ironwork activities and the shocking
pain returned. His symptoms progressed and began having significant symptoms two months ago
with frequent symptoms into his feet. This is consistent with Petitioner’s testimony that two
months prior to treating with Dr. Gornet his boss assigned him to a project as a working foreman
and he had to perform the physical duties of an ironworker. He testified he could not do the work
and it caused severe shocking pain and numbness down his legs, his back felt like it was on fire,
and he could not sleep or hardly walk. He testified that he would urinate himself when he
sneezed. Petitioner testified that after his accident and up until he attempted the ironwork duties,
his boss told him to “take it easy”” and he was supervising.

Dr. Gornet ordered a lumbar MRI that revealed some degeneration at L3-4, L4-5, and S-
1, a central disc annular tear at L5-S1, a central disc at .3-4 with a tear, and a central disc tear at
L4-5. (PX3) Petitioner underwent additional physical therapy, anti-inflammatories, Meloxicam,
and epidural steroid injections at L4-5, L3-4, and L5-S1, without improvement. Dr. Gornet did
not place Petitioner on work restrictions until 2/23/23 when Petitioner reported he attempted to
return to his regular duties as an ironworker and had to stop as it caused severe pain. Prior to that
Dr. Gornet noted Petitioner had a “protected” job and did not require restrictions. Petitioner
testified he did not sustain any new injury that prompted the work restrictions and there was no
evidence introduced at arbitration of a new injury to Petitioner’s lumbar spine.

Dr. Gornet noted conservative treatment failed to improve Petitioner’s symptoms and he
recommends a three-level disc replacement versus a fusion at L5-S1 with replacements at [.3-4
and L4-5. Based on Dr. Gornet’s summary of Dr. O’Boynick’s Section 12 report, they both agree
there was some level of disc degeneration and discogenic low back pain from L3 to S1. He noted
that Dr. O’Boynick felt Petitioner’s symptoms were related to his trauma at work and likely
aggravated his pre-existing condition.

[llinois has had a long-standing legal rule: The failure of a party to produce testimony or
evidence within that party's control creates a presumption that the evidence, if produced, would
have been adverse to that party. Beery v. Breed, 311 Ill.App. 469, 474-78, 36 N.E.2d 591, 593-
95 (2d Dist. 1941). It can be a clear error of law when the rule has not been applied. Kerns v.
Lenox Machine Co., 74 1l1l.App.3d 194,198-99, 392 N.E.2d 688, 692 (3d Dist. 1979); also see
Antol v. Chavez-Pereda, 284 Ill.App.3d 561, 569, 672 N.E.2d 320, 326 (1st Dist. 1996).

Our Supreme Court has explicitly endorsed this long-standing rule. Schafther v. Chicago
& Northwestern Transp. Co, 129 111.2d 1, 22, 541 N.E.2d 643, 651 (1989). Both the Appellate
Court and the Commission have held that a party's failure to call a witness or produce evidence
within his control to contradict adverse testimony creates an inference that the evidence would
have been unfavorable to the Respondent. REO Movers v. The Industrial Commission, 226 Ill.
Ap. 3d 216 1st Dist. (1992); Barrett v. Central Grade School, 04 IIC 0631.
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Rivera v Dutt, 19 IWCC 0180, addressed this identical issue in the context of partially
missing video, containing the following quote from the original Andros opinion:
“In the case at bar, the Arbitrator, in his discretion, does make an adverse inference that
Respondent's failure to produce the complete video of the workday of June 1, 2015 since the
video was under Respondent's exclusive control and a reasonably prudent person would have
produced the whole surveillance video if it were favorable to Respondent and no reasonable
excuse was proffered.” Citing IPI 5.01; see also Duoan v Weber, 175 I1l.App.3rd 1088, 530
N.E.2nd 1007 (1st Dist. 1988); and Kersey v Arrow Corp. 344 Ill.App.3rd 690, 800 N.E.2d 847
(2d. Dist. 2003).

Dr. Gornet opined that Petitioner’s lumbar condition will not improve without surgery.
There was no evidence introduced to rebut Dr. Gornet’s opinions or recommendations following
the lumbar MRI or to suggest that surgery is unreasonable or unnecessary. Petitioner testified
that if it was not for Respondent accommodating his restrictions by allowing him to work as a
non-working foreman, he would have to return to the union hall for an ironworker assignment,
which he could not do with restrictions.

Based on the evidence as a whole, the Arbitrator finds that Petitioner’s current condition
of ill-being is causally connected to the work accident that occurred on 1/28/21.

Issue (J): Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable
and necessary medical services?

Issue (K): Is Petitioner entitled to prospective medical care?

Upon establishing causal connection and the reasonableness and the necessity of
recommended medical treatment, employers are responsible for necessary prospective medical
care required by their employees. Plantation Mfg. Co. v. Indus. Comm ’n, 294 1l11.App.3d 705,
691 N.E.2d. 13 (1997). This includes treatment required to diagnose, relieve, or cure the effects
of claimant's injury. ' & B Mfg. Co. v. Indus. Comm'n, 325 Ill. App. 3d 527, 758 N.E.2d 18
(2001).

Respondent did not offer the Section 12 report of Dr. O’Boynick into evidence. Based on
Dr. Gornet’s opinions and the Arbitrator’s findings as to causation, Respondent shall pay the
medical expenses outlined in Petitioner’s Exhibit 7, as provided in Sections 8(a) and 8.2 of the
Act, pursuant to the medical fee schedule, except any and all bills related to Petitioner’s right
knee which Petitioner is not claiming was injured as a result of the work accident on 1/28/21.
Specifically, Respondent is not liable for payment of medical expenses related to services
provided on 1/31/23 at MRI Partners of Chesterfield in the amount of $5,957.23. Respondent
shall receive credit for any and all medical expenses paid through its group medical plan,
pursuant to Section 8(j) of the Act and the stipulation of the parties.

The Arbitrator further finds Petitioner is entitled to receive the additional care
recommended by Dr. Gornet. Despite conservative care, Petitioner has persistent symptoms that
prevent him from returning to full duty work. The evidence supports that his symptoms are
increased with physical activity which were not present prior to his work accident.
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Therefore, Respondent shall authorize and pay for prospective medical treatment,
including, but not limited to, a three-level disc replacement versus a fusion at L5-S1 with
replacements at L.3-4 and L4-5, and any preoperative and postoperative treatment until Petitioner
reaches maximum medical improvement.

This award shall in no instance be a bar to further hearing and determination of any

additional amount of medical benefits or compensation for a temporary or permanent disability,
if any.

w4
k) Cortnts
I\___‘_,_,_,-o-""

Arbitrator Linda J. Cantrell DATE




ILLINOIS WORKERS’ COMPENSATION COMMISSION
DECISION SIGNATURE PAGE

Case Number 18WC029379
Case Name Pedro Escutia Calderon v.
J&J Newell Concrete Contractor
Consolidated Cases 19WC036280
Proceeding Type Petition for Review under 19(b)
Remand Arbitration
Decision Type Commission Decision
Commission Decision Number 23IWCCO0514
Number of Pages of Decision 15
Decision Issued By Amylee Simonovich, Commissioner
Petitioner Attorney Michelle Porro
Respondent Attorney Jetfrey Powell

DATE FILED: 12/5/2023

s/ Amylee Scmonovich, Commissioner

Signature




18 WC 29379 23IWCC0514
Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |X| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
|:|PTD/Fatal denied
|:| Modify |Z| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

PEDRO ESCUTIA CALDERON,

Petitioner,
VS. NO: 18 WC 29379
J&J NEWELL CONCRETE

CONTRACTOR,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under section 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical treatment, temporary total disability benefits, section 19(k)
penalties, section 19(1) penalties, and section 16 attorney fees, and being advised of the facts and
law, changes the Decision of the Arbitrator as stated below, but otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 11l. 2d 327, 399 N.E.2d 1322, 35 Ill. Dec.794
(1980).

Initially, the Commission seeks to correct the scrivener’s error contained in the first
paragraph of the Findings of Fact in the Decision of the Arbitrator. In said paragraph, the Arbitrator
mistakenly noted that Petitioner’s accident occurred on April 8, 2018. This is a clerical error. The
Commission thus changes the above-referenced sentence to read as follows:

Petitioner testified that while working for the employer on April 11, 2018,
he was working with cement and putting up some plates for the sidewalks
when his left knee twisted and popped.
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Next, the Commission seeks to correct two scrivener’s errors contained in the first
paragraph of section (K) in the Decision of the Arbitrator. In this section, the Arbitrator mistakenly
noted the maximum medical improvement (“MMI”) date was October 2, 2018. Additionally, the
Arbitrator referenced the accident date of the companion case number 19 WC 36280, mistakenly
indicating it was October 14, 2018. These are also clerical errors. The Commission thus changes
the above-referenced sentences to read as follows:

Petitioner also claims he is entitled to prospective care subsequent to
another claimed accident that allegedly occurred on October 14, 2019 that
is the subject of case number 19 WC 36280. With regard to 18 WC 29379,
Petitioner is not entitled to prospective care as he was found to be at MMI
on October 2, 2019.

Lastly, the Commission vacates the sentence in the Order section of the Decision of the
Arbitrator that reads:

“Had nature and extent of the injury been an issue, the Arbitrator
would have found permanency of 15% of a leg.”

The Commission so vacates, as permanency was not at issue in this proceeding.
All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 31, 2022, as changed above, is hereby affirmed and adopted.

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner sustained an
accident to his left knee on April 11, 2018 that arose out of and in the course of his employment
with Respondent. Petitioner’s two left knee surgeries are causally related to that date of accident.

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner reached maximum
medical improvement regarding the April 11, 2018 accident as of October 2, 2019.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent for the April 11,
2018 accident pay to Petitioner the sum of $1,158.79 per week for a period of 74 & 5/7ths weeks,
representing May 2, 2018 through October 6, 2019, that being the period of temporary total
incapacity for work under section 8(b), and that as provided in section 19(b), this award in no
instance shall be a bar to a further hearing and determination of a further amount of temporary
total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have a credit
of $118,322.07 for temporary total disability benefits paid to date.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s claims for section
19(k) penalties, section 19(1) penalties, and section 16 attorney fees are denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under section 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 5, 2023 51 Steplien . Mathie
wde

0: 10/11/23 is/Detorat £, Simpoon
43

Isibmehlee Scmonovich
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (§8(¢)18)
|X| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Pedro Escutia Calderon Case #18 WC 29379

Employee/Petitioner

V.

J&J Newell Concrete Contractor
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Watts, Arbitrator of the Commission, in the city of Chicago,
on October 14, 2021. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

____ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

__ Was timely notice of the accident given to Respondent?

X Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~rEmOomMEmUOW

___ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
X Is Petitioner entitled to any prospective medical care?

o

X What temporary benefits are in dispute?
[ ]TPD [ ] Maintenance XTTD

M. |X| Should penalties or fees be imposed upon Respondent?
N. & Is Respondent due any credit?
0. [_] other

ICArbDecl9(b) 2/10 69 W Washington Street Suite 900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $90,385.88; the average weekly wage was $1,738.19.
On the date of accident, Petitioner was 52 years of age, married with 1 children under 18.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $118,322.07 for TTD, $ for TPD, $ for maintenance, and
$ for other benefits, for a total credit of $118,322.07.

Respondent is entitled to a credit of § under Section 8(j) of the Act.

ORDER

The Arbitrator finds that Petitioner sustained an accident to his left knee on April 11, 2018 that arose out of and
in the course of his employment with Respondent. The Arbitrator finds Petitioner’s two left knee surgeries are
casually related to that date of accident.

The Arbitrator finds Petitioner reached maximum medical improvement regarding the April 11, 2018 accident
as of October 2, 2019. Had nature and extent of the injury been an issue, the Arbitrator would have found
permanency of 15% of a leg.

Respondent for the April 11, 2018 accident is liable for TTD benefits from May 2, 2018 through October 6,
2019 and is given a credit for $118,322.07 for TTD benefits paid to date.

Petitioner’s claim for penalties and attorneys’ fees are denied.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

W %W AUGUST 31, 2022

Signature of Arbitrator
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FINDINGS OF FACT

Testimony of Petitioner, Pedro Escutia Calderon

Petitioner, a 52 year old male, was employed by the employer as a finisher and
foreman. (Transcript, page 8; hereinafter referred to as “T.8"). In this position, Petitioner
is required to finish the concrete to make sure orders are ready for the next day. (T.8).
Petitioner testified that while working for the employer on April 8, 2018, he was working
with cement and putting up some plates for the sidewalks when his left knee twisted and
popped. (T.9). Petitioner confirmed that he reported the accident to Cary, the husband
of the employer’s president. (T.10). Petitioner advised he initially presented to Dr. Pinto
who sent him to Silver Cross Hospital. (T.10). Petitioner testified that he was
subsequently referred to Dr. David Mehl. (T.11). Throughout his treatment, Petitioner
confirmed that Dr. Mehl performed two surgeries on his left knee. (T.11-12).

Petitioner testified that he was referred to Athletico for physical therapy. (T.12).
He confirmed that Petitioner was released to return to work full duty without any
restrictions as of October 7, 2019. (T.12). When he returned to work on October 7, 2019,
Petitioner advised that he was in a little bit of pain. (T.12). He confirmed that when he
returned to work on October 7, 2019, he was working again as a concrete finisher and
foreman. (T.12). Petitioner did testify that during his first week back to work, he did leave
a phone message for Dr. Mehl advising that his knee was still in some pain. (T.13).

Petitioner confirmed that he did see Dr. Levin and Dr. Forsythe for an IME. (T.19).
Petitioner testified that he did not have any accidents between April 12, 2018 and October
7,2019. (T.21).

On cross examination, Petitioner confirmed that he did sustain his first accident on
April 11, 2018. (T.29). He confirmed that he twisted his left knee on that date and heard
a pop. (T.29). He confirmed that he did return to work after undergoing two surgeries.
(T.30

Petitioner confirmed that he did undergo a functional capacity evaluation at
Athletico on September 25, 2019. (T.36). Petitioner confirmed that he did have some
pain in his left knee prior to the examination and still only had some pain in his left knee
after the evaluation. (T.39). Petitioner confirmed that he had some pain in his left knee
prior to returning to work on October 7, 2019. (T.40). After he returned to work, he
confirmed the pain in his knee was the same as it was prior to returning to work. (T.40).
He confirmed that he called Dr. Mehl on October 11, 2019 because Dr. Mehl wanted to
know if his pain did continue when returning to work. (T.41). Pursuant to Petitioner’s
testimony, it does not appear as though Petitioner’s pain in his left knee increased in any
way when he returned for that week of work.

Medical Treatment
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Petitioner’s presentation to Dr. Juan Pinto, an orthopaedic surgeon, at Parkview
Orthopaedic Group on April 14, 2018. (Px. 3). Petitioner reported left knee pain with
swelling for approximately two days. Significantly, Petitioner advised there was no history
of trauma and this was not work related. He also noted intermittent minimal swelling in
the left knee.

On physical examination, Petitioner’s left knee demonstrated minimal swelling and
tenderness at the medial aspect. Petitioner was assessed with pain in the left knee.
Petitioner was provided with an injection to the left knee. Petitioner was advised to remain
off of work. (Px. 3).

On April 18, 2018, Petitioner returned to Parkview Orthopaedic Group and was
seen by Dr. David Mehl, an orthopaedic surgeon. (Px. 6). Petitioner advised that he is a
cement finisher and works on his hands and knees all the time. Petitioner advised that
he currently has left knee anterior pain after doing a recent job. It was noted Petitioner
recently had pain and swelling and saw his family doctor. He went back to work, but his
knee then became worse.

On physical examination, Petitioner had peripatellar swelling. He had full range of
motion of the left knee. X-rays of Petitioner’s knee were normal. Petitioner was assessed
with left anterior soft tissue swelling consistent with prepatellar bursitis. Petitioner was
advised to attend physical therapy and remain off of work. (Px. 6).

On April 26, 2018, Petitioner underwent an MRI of his left knee. (Px. 6). The MRI
demonstrated large knee joint effusion, a horizontal cleavage tear of the posterior horn at
the medial meniscus, extensive full thickness cartilage loss in the medial compartment of
the knee and a grade 1 sprain of the medial collateral ligament.

On May 24, 2018, Petitioner underwent surgery to his left knee. (Px. 6). Petitioner
was pre-operatively diagnosed with left knee traumatic medial meniscus tear and left knee
post traumatic chondromalacia. Petitioner underwent a left knee arthroscopy, diffuse
chondroplasty, partial medial meniscectomy and loose body removal.

After undergoing surgery, Petitioner attended physical therapy at a frequency of
three times per week for four weeks. He returned to see Dr. Mehl on May 30, 2018.
Petitioner advised that he was doing well. Dr. Mehl requested Petitioner continue to
attend physical therapy. (Px. 6).

While continuing to attend physical therapy at Athletico Physical Therapy,
Petitioner continued to treat with Dr. Mehl. As of August 27, 2018, Dr. Mehl advised
Petitioner to remain off of work while he was recovering from his knee surgery. (Px. 6).

Petitioner continued to be held off work by Dr. Mehl. On September 24, 2018,
Petitioner underwent a functional capacity evaluation at One Call Care Physical Therapy.
The functional capacity evaluation demonstrated Petitioner was able to perform at the
light-medium physical demand level. (Px. 6).
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On October 1, 2018, Petitioner began work conditioning at Athletico Physical
Therapy. As of that date, Petitioner was able to perform only one out of his 10 job
demands. (Px. 12).

Petitioner returned to see Dr. Mehl on October 10, 2018. (Px. 6). It was noted
Petitioner was approximately five months post left knee arthroscopy. As of that date,
Petitioner had attended work conditioning for one week.

On physical examination, Petitioner’s left knee demonstrated moderate crepitus
throughout motion. Dr. Mehl recommended Petitioner complete his work conditioning and
then undergo another functional capacity evaluation. Petitioner was advised to return in
three weeks and remain off of work at that time. (Px. 6).

On October 12, 2018, Petitioner was able to complete two of the 11 job demands
during his work conditioning at Athletico Physical Therapy. (Px. 12).

Petitioner returned to see Dr. Mehl on October 31, 2018. (Px. 6). It was noted
Petitioner did have an IME scheduled with Dr. Jay Levin on November 7, 2018. On
physical examination, Petitioner's left knee demonstrated range of motion from 0-130
degrees. It was recommended Petitioner return after undergoing the IME.

Petitioner did undergo the IME with Dr. Levin on November 7, 2018. Petitioner
underwent an updated MRI of his left knee at Corporate Woods Open MRI. The updated
MRI of Petitioner’s left knee demonstrated a possible small linear tear of the posterior
horn of the lateral meniscus along the inferior surface.

After receiving the updated MRI and Petitioner’s prior MRI from Silver Cross
Hospital, Dr. Levin drafted an addendum IME report dated January 25, 2019. With regard
to his opinions, he diagnosed Petitioner as status post left knee arthroscopy with partial
medial meniscectomy, chondroplasty and removal of loose body. He noted Petitioner
currently had a linear tear of the posterior horn of the lateral meniscus. He noted that
while this can be post operative, it is his opinion that it is causally related to the April 11,
2018 injury.

Specifically, Dr. Levin notes that during Petitioner's surgery for the medial
meniscal tear, it was noted the lateral meniscus was fraying and was smoothed out in
order to repair same. It appears that the initial fraying turned into a tear as evidenced by
Petitioner's November 7, 2018 MRI. Dr. Levin believes that the fraying and subsequent
tear is causally related to the April 11, 2018 injury. That is why Dr. Levin uses the term
‘recurrent” tear regarding the lateral meniscus.

He recommended Petitioner undergo a left knee arthroscopy with partial lateral
meniscectomy. He believed Petitioner should undergo approximately 12 physical therapy
visits. Dr. Levin confirmed that Petitioner’s treatment to date has been reasonable and
necessary.
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Petitioner returned to see Dr. Mehl on April 10, 2019. (Px. 6). It was noted
Petitioner had been approved to undergo a second surgery to the left knee. Dr. Mehl
advised Petitioner was found to have lateral and meniscus tears show up after he had the
previous surgery. It was believed Petitioner re-injured the knee either at work or during
therapy.

On April 16, 2019, Petitioner underwent surgery to repair the medial meniscal injury
and lateral meniscal injury. Following surgery, Petitioner returned to see Dr. Mehl on April
22,2019. Following examination, it was recommended Petitioner attend physical therapy
and remain off of work. (PX. 6).

As of Petitioner’s visit with Dr. Mehl on May 6, 2019, it was noted Petitioner had
completed two weeks of physical therapy. Petitioner advised his pain had
improved. However, he was still walking slowly and his knee buckled occasionally when
he walked. Physical examination of Petitioner's left knee demonstrated mild knee
effusion. It was again recommended Petitioner continue with physical therapy and remain
off of work. (Px. 6).

Petitioner continued to follow up with Dr. Mehl. As of his visit on June 17, 2019,
Petitioner advised his left knee has continued to improve with physical therapy. Petitioner
confirmed he was able to walk for approximately 20 minutes before feeling any pain. On
physical examination, Petitioner had no tenderness to palpation at the medial or lateral
joint line. His McMurray’s test was negative at the medial and lateral meniscus,
respectively. Petitioner was advised to continue with physical therapy and to undergo a
Synvisc injection. (Px. 6).

Petitioner returned to see Dr. Mehl on July 15, 2019. (Px. 6). Petitioner again
confirmed that he had been improving since his previous visit due to physical
therapy. Petitioner’s physical examination of his left knee did not reveal any pain or
tenderness. It was recommended Petitioner begin work conditioning for four weeks. He
was advised to continue to remain off of work.

On September 25, 2019, Petitioner underwent a functional capacity evaluation at
Athletico Physical Therapy. (Px. 12). The functional capacity evaluation noted Petitioner
was able to perform 23.8% of his job demands as a cement finisher. It was noted
Petitioner was able to perform at the light physical demand level.

Petitioner returned to see Dr. Mehl on October 2, 2019. (Px. 6). Dr. Mehl opined
Petitioner had reached MMI. Dr. Mehl confirmed he completely disagreed with the
functional capacity evaluation. He believed Petitioner could return to regular work with
the use of a hinged knee brace. He noted Petitioner's examination of his left knee
demonstrated no ligament laxity. There was also no pain to palpation of the left knee. He
allowed Petitioner to return to work full duty without any restrictions other than wearing
the hinged knee brace. He advised Petitioner could return to the clinic if needed for a
Synvisc or cortisone injection of the left knee.



23IWCC0514

Physician’s Opinions and Depositions

Dr. David Mehl, Petitioner’s Treating Physician

On June 9, 2020, Dr. Mehl, Petitioner’s treating physician, drafted a narrative report
regarding this claim. In his narrative report, Dr. Mehl opined Petitioner sustained a new
progressive tear of the medial meniscus. Dr. Mehl opined that Petitioner’s April 11, 2018
accident caused the need for Petitioner’s first two knee surgeries.

Dr. Mehl was deposed by all of the parties on April 12, 2021. (Px. 1). In his
deposition, Dr. Mehl confirmed it was his opinion that Petitioner’s April 11, 2018 accident
caused the need for Petitioner’s first two surgeries. He confirmed Petitioner was at MMI
with regard to the April 11, 2018 accident as of October 2, 2019. (Px. 1).

Dr. Jay Levin, IME Physician
The deposition of Dr. Jay Levin was taken on June 21, 2021. (Rx. Amerisure 7).
Dr. Levin opined that Petitioner’s April 11, 2018 accident caused the need for his first two
surgeries to the left knee. Dr. Levin opined that Petitioner sustained a new accident on
October 14, 2019 that caused a new tear to Petitioner’s left knee medical meniscus.
The Arbitrator notes Dr. Levin’s opinions support the opinions of Petitioner's
treating physician, Dr. Mehl.

CONCLUSIONS OF LAW

(F) IS PETITIONER’S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED
TO THE INJURY?

In a workers’ compensation claim, the claimant has the burden of providing, by a
preponderance of the evidence, some causal relation between his employment and his
injury. Mansfield v. lllinois Workers’ Compensation Comm’n, 999 N.E. 2d 832 (2"? Dist.
2013). In the current case, there is no dispute that Petitioner sustained an accident on
April 11, 2018. The Arbitrator has reviewed all the opinions provided by Petitioner's
treating physician and the three IME physicians. All four of the physicians deposed in this
matter have opined that Petitioner's April 11, 2018 accident and injury to his left knee
caused the need for Petitioner’s two surgeries in this matter. Therefore, the Arbitrator
adopts and agrees with the findings and opinions of all four physicians in this matter. The
Arbitrator finds that the need for the two surgeries that Petitioner has already undergone
in this matter are causally related to the April 11, 2018 accident.

According to his testimony, Petitioner confirmed that he was released to return to
work full duty without any restrictions during his appointment with Dr. Mehl on October 2,
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2019. Petitioner confirmed that Dr. Mehl found him at MMI as of that date. Therefore, no
additional treatment was recommended for Petitioner. Petitioner testified that he did
return to work on October 7, 2019. He admitted that he did have some pain when he
returned to work on October 7, 2019. He confirmed that his work during the week of
October 7, 2019 did not increase any of his minimal pain. He also confirmed that he did
not have any swelling in his left knee when he was released to return to work. Petitioner
further confirmed that he did not have any swelling in his knee during the week of work
that began on October 7, 2019.

In his testimony, Petitioner confirmed that he did sustain a new accident on
October 14, 2019. Petitioner credibly testified that on October 14, 2019, he was working
when his left knee twisted and he heard a pop. Petitioner confirmed that he had an
immediate increase in pain in his left knee and immediate swelling. The Arbitrator again
notes that Petitioner did not have any swelling in his knee prior to October 14, 2019.

Petitioner credibly testified that since October 14, 2019, he has had a permanent
increase in pain and permanent increase in swelling. He confirmed that his knee has
never gone back to baseline of what it was prior to October 14, 2019. Petitioner confirmed
that he did undergo an MRI of his left knee on November 8, 2019. The Arbitrator notes
the MRI did demonstrate a progressive new tear of his medial meniscus. The Arbitrator
notes that a third surgery has now been recommended for Petitioner’s left knee.

The Arbitrator first examines the medical records, opinions and deposition
transcript of Petitioner’s treating physician, Dr. Mehl. The Arbitrator notes that Dr. Mehl
has been treating Petitioner since soon after his April 11, 2018 accident. The Arbitrator
notes that Dr. Mehl is the physician that performed both of Petitioner's surgeries to his
left knee. Pursuant to his longstanding history with treating Petitioner, the Arbitrator does
provide greater weight to the opinions of Dr. Mehl than compared to the other physicians
who only served as IME physicians.

In his deposition, Dr. Mehl confirmed that Petitioner did reach MMI as of October
2, 2019. Dr. Mehl advised that although the functional capacity evaluation did not
demonstrate that Petitioner could return to work full duty without any restrictions, Dr.
Mehl's own physical examination of Petitioner demonstrated that Petitioner could return
to work full duty without any restrictions. In fact, the Arbitrator notes that Petitioner did
return to full duty work for the employer as of October 7, 2019 and only had a minimal
amount of pain in his left knee during that week.

The Arbitrator next turns to Dr. Levin, one of the IME physicians in this matter. Dr.
Levin testified that he agreed completely with the opinions of Petitioner's treating
physician, Dr. Mehl. Dr. Levin testified that Petitioner did reach MMI as of October 2,
2019.
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As noted above, the Arbitrator does provide greater weight to the testimony and
opinions of Petitioner’s treating physician, Dr. Mehl, as Dr. Mehl has treated Petitioner
since the April 11, 2018 accident. The The Arbitrator further notes that Dr. Mehl would
be in the best position to determine whether Petitioner had reached MMI as of October 2,
2019.

The Arbitrator does acknowledge that Petitioner underwent a FCE on September
25, 2019 that demonstrated he could not perform all of his job duties. Although the FCE
therapist did not recommend Petitioner return to work full duty, the Arbitrator notes
Petitioner’s alleged ability to return to work has no bearing on whether Petitioner reached
MMI. The Arbitrator notes there are several occasions when a claimant is provided with
work restrictions and found to be at MMI. Additionally, just because Petitioner still had
some pain in his left knee when he returned to work on October 7, 2019 does not mean
Petitioner had not reached MMI. The Arbitrator agrees with Dr. Mehl that Petitioner
reached MMI as of October 2, 2019.

(K) IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL CARE?

Petitioner underwent two surgeries that were causally related to the April 11, 2018
accident. These two surgeries were approved and paid for by Respondent and
encompass the entirety of injuries claimed under case number 18 WC 29379. Petitioner
also claims he is entitled to prospective care subsequent to another claimed accident that
allegedly occurred on October 14, 2018 that is the subject of case number 19 WC 36280.
With regard to 18 WC 29379, Petitioner is not entitled to prospective care as he was found
to be at MMI on October 2, 2018.

Nature and extent of the injury was not a disputed issue on the Request for Hearing
form for 18 WC 29379 (Arb. Ex. 1). Had the Arbitrator been asked to decide this issue,
an analysis of the testimony, medical record, and the five factors contained in the Act
would yield a permanency finding of 15% of a leg.

(L) WHAT TEMPORARY BENEFITS ARE IN DISPUTE? TTD?

TTD benefits were paid from May 2, 2018 through October 6, 2019. The Arbitrator
notes that Petitioner was paid TTD benefits during that entire period of time by the
insurance carrier representing the employer for the April 11, 2018 accident.

The Arbitrator notes that the insurance carrier representing the employer for the
April 11, 2018 accident has paid $118,322.07 in TTD benefits to Petitioner to date.
Pursuant to the Arbitrator’s findings in Section (F) above, the Arbitrator finds that the
insurance carrier representing the employer for the April 11, 2018 accident is only liable
to Petitioner for TTD benefits from May 2, 2018 through October 6, 2019, a total of 74 5/7
weeks. At Petitioner’'s TTD rate of $1,158.79, this equates to an award of $86,578.17.
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As mentioned above, the Arbitrator finds that the insurance carrier representing
the employer for the April 11, 2018 accident does have a credit in the amount of
$118,322.07 for TTD benefits paid to Petitioner to date. As the insurance carrier
representing the employer for the April 11, 2018 accident is only liable for TTD benefits
in the amount of $86,578.17 for the period of time from May 2, 2018 through October 6,
2019, the insurance carrier for the April 11, 2018 date of accident will have a credit to be
applied toward PPD benefits. Specifically, the insurance carrier representing the
employer for the April 11, 2018 accident will have a credit in the amount of $31,743.90.

(M) SHOULD PENALTIES OR FEES BE IMPOSED UPON RESPONDENT?

The Arbitrator incorporates his findings contained in the sections above. The
Arbitrator notes that the insurance carrier representing the employer for the April 11, 2018
accident reasonably relied upon the opinions of Petitioner’s treating physician, Dr. Mehl,
and Dr. Levin. Two surgeries were approved and performed, medical bills were paid, and
TTD was issued. The Arbitrator finds the insurance carrier representing the employer in
the April 11, 2018 accident did not act unreasonably or vexatiously in this matter.
Therefore, Petitioner's request for attorney’s fees against the insurance carrier
representing the employer in the April 11, 2018 are denied.

(N) IS RESPONDENT DUE ANY CREDIT?

The Arbitrator reviewed the payment log of indemnity benefits paid to Petitioner by
the insurance carrier representing the employer in the April 11, 2018 accident. After
calculating all payments made, the Arbitrator notes that the insurance carrier representing
the employer in the April 11, 2018 accident is due a credit of $118,322.07.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)

|:|PTD/Fatal denied

|X| Modify Temporary Disability, |Z| None of the above
Credit, Penalties &Fees

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

PEDRO ESCUTIA CALDERON,

Petitioner,
VS. NO: 19 WC 36280
J&J NEWELL CONCRETE

CONTRACTOR,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under section 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical treatment, temporary total disability benefits, permanent
disability, and section 19(k) penalties, section 19(1) penalties, and section 16 attorney fees, and
being advised of the facts and law, modifies the Corrected Decision of the Arbitrator as stated
below, but otherwise affirms and adopts the Corrected Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or of

compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
I1I. 2d 327, 399 N.E.2d 1322, 35 II1. Dec.794 (1980).

Temporary Total Disability

Initially, the Commission seeks to correct the miscalculation contained in the Order section
of the Corrected Decision of the Arbitrator. In said section, the Arbitrator mistakenly calculated
Petitioner’s temporary total disability period (October 18, 2019 through October 14, 2021) to be
103 & 4/7ths weeks. The Commission notes this time period equals 104 weeks, and so modifies
the Corrected Decision of the Arbitrator.

In accordance with the above modification, the Commission calculates Petitioner’s
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temporary total disability award as $128,266.32 ($1,233.33 x 104 weeks). The Commission also
modifies the temporary total disability credit awarded to Respondent in the amount of $33,757.40.
The Request for Hearing form indicates the parties stipulated to a credit amount of $16,828.70.
This stipulation is binding on the parties and is so awarded by the Commission. Walker v.
Industrial Commission, 345 1ll. App. 3d 1084, 1088 (4th Dist. 2004). Thus, the outstanding
temporary total disability award equals $128,266.32 minus the awarded credit of $16,828.70, a
difference of $111,437.62.

Section 19(k) penalties and section 16 attorney fees

Lastly, in agreement with the above modifications, the Commission also modifies the
section 19(k) penalties and section 16 attorney fees awarded in the Corrected Decision of the
Arbitrator. Respondent shall pay section 19(k) penalties in an amount equal to 50 percent of the
temporary total disability benefits due ($111,437.62), and the unpaid medical bills ($530.00). This
amount equals $55,983.81. Regarding section 16 attorney fees, Respondent shall pay 20 percent
of these outstanding amounts, or $22,393.52.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of
the Arbitrator filed September 19, 2022, as modified above, is hereby affirmed and adopted.

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner’s current left knee
condition is causally related to the accident date of October 14, 2019.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the sum
of $530.00 for medical expenses, as provided in section 8(a) and subject to section 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide and
pay for prospective medical care to the left knee as recommended by the treating physicians, as
provided in section 8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1,233.33 per week for a period of 104 weeks, representing October 18, 2019 through
October 14, 2021, that being the period of temporary total incapacity for work under section 8(b),
and that as provided in section 19(b), this award in no instance shall be a bar to a further hearing
and determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have a credit
of $16,828.70 for temporary total disability benefits already paid.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
penalties in the amount of $55,983.81, pursuant to section 19(k) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
penalties in the amount of $10,000.00, pursuant to section 19(1) of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
attorney fees in the amount of $22,393.52, pursuant to section 16 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under section 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 5, 2023 Is/Stephen [). Wathie
wde

0: 10/11/23 1sDeborat L. Simpson
43

/s/%mqfee Scmonovict
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) |:| Second Injury Fund (§8(e)18)
|X| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Pedro Escutia Calderon Case # 19WC036280

Employee/Petitioner

V.

J & J Newell Concrete Contractors
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Arbitrator Charles Watts, Arbitrator of the Commission, in the
city of Chicago, on 10/14/2021. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|X| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

. |:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?

. |:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

ST Imaoammon®

|X| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD
|:| What is the nature and extent of the injury?
M. |X| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. & Other prescribed medical treatment, unpaid TTD, unpaid Medical , penalties and
attorney fees, and credit for benefits issued.

~

.

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 10/14/2019, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $96,200.00; the average weekly wage was $$1,850.00.
On the date of accident, Petitioner was 54 years of age, Married with 1 dependent children.

Petitioner has not received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $33,757.40 ($16,828.70 for each of the two insurers for
Respondent) for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a total credit of
$33,757.40.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Medical benefits
Respondent shall pay reasonable and necessary medical services of $530.00, as provided in Sections 8(a) and
8.2 of the Act.

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $1,233.33 /week for 103-4/7ths weeks,
commencing 10/18/19 through 10/14/21, as provided in Section 8(b) of the Act.

Penalties
Respondent shall pay to Petitioner penalties of $22,287.81, as provided in Section 16 of the Act; $565,719.53,
as provided in Section 19(k) of the Act; and $10,000.00, as provided in Section 19(1) of the Act.

Petitioner is entitled to prospective medical care.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
SEPTEMBER 19, 2022

ppte Y it

Signature of Arbitrator
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

PEDRO ESCUTIA CALDERON,
Petitioner,

No. 19WC 036280

V.

J&J NEWELL CONCRETE CONTRACTORS,

N N N N N N N N N

Respondent.

ADDENDUM TO ARBITRATION DECISION
FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT

Petitioner was employed by J&J Newell Concrete Contractors on April 11, 2018. (Tr. 8).
He testified that on April 11, 2018, he was working as a cement finisher and foreman. (Tr.
8). Petitioner testified that on April 11, 2018, he was working with cement and putting in
plates for a sidewalk, which he needed to step on in order to set them into place. (Tr. 9).
Petitioner testified that while performing this duty he twisted his body and felt a “pop” in
his left knee. (Tr. 10).

Petitioner testified that he earned $46.25 per hour and worked 40 hours per week. (Tr. 9).
He testified that he reported his accident to his supervisor named Cary on April 11, 2018.
(Tr. 10).

Petitioner testified he presented for treatment at Silver Cross Emergency Room on April
16, 2018. (Tr. 11). Petitioner presented to the Emergency Room with complaints of
bilateral knee pain, left worse than right, after laying concrete at work on April 11, 2018.
(PX 2, p. 8). X-rays taken of the bilateral knees were negative and the assessment was left
knee effusion. (PX 4, p. 56).

On April 18, 2018, Petitioner testified he was seen by Dr. Robert Semba at Parkview
Orthopedic Group for evaluation of his left knee pain. (Tr. 11). There was pain and swelling
present in the knee, and Dr. Semba diagnosed him with prepatellar swelling consistent with
left knee bursitis. (PX 5, p. 12). Petitioner testified that after returning to work, at the
request of the company he was seen later that same day by Dr. David Mehl. (Tr. 11).

Dr. Mehl noted Petitioner had left knee pain after performing extensive kneeling and
jumping on concrete. (PX 6, p.7). Physical examination demonstrated full range of motion
with a positive medial McMurray’s examination along with positive effusion. (PX 6, p. 7).
Dr. Mehl suspected Petitioner had a torn medial meniscus, and an MRI of the left knee was
recommended. (PX 6, p. 7).
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On April 27, 2018, Petitioner underwent an MRI of the left knee without contrast. (PX 1,
p. 8). The left knee MRI demonstrated a large knee joint effusion, grade 1 injury of the
vastus medialis and vastus lateralis muscles without organized intramuscular hematoma,
horizontal cleavage tear of the posterior horn of the medial meniscus extending to the
meniscal free margin, extensive full-thickness cartilage loss and degenerative subchondral
marrow edema in the medial compartment of the knee, and grade 1 sprain of the medial
collateral ligament. (PX 6, pp. 145-146).

At Petitioner’s follow-up appointment with Dr. Mehl on May 2, 2018, the left knee MRI
was reviewed and determined to show a medial meniscus tear. (PX 6, p. 9). At that time,

Dr. Mehl recommended a left knee arthroscopy with medial meniscectomy and
chondroplasty. (PX 6, p. 10).

On May 24, 2018, Petitioner underwent a left knee partial medial meniscectomy, diffuse
chondromalacia and chondroplasty with some loose body removal, chondromalacia and
debridement, grade II chondromalacia of the patella, grade IV chondromalacia of the
medial femoral condyle and medial tibial plateau, and grade II chondromalacia of the
lateral compartment. (PX 11). The surgery was performed by Dr. Mehl. (Tr. 36).

On May 30, 2018, Petitioner returned to Dr. Mehl for his initial postop visit after the left
knee scope with partial medial meniscectomy and loose body removal. (PX 6, p. 15).
Petitioner was doing well since the surgery, had minimal pain, and no new complaints. (PX
6, p. 15). On examination of the left knee there was a well-healing incision, no erythema,
and mild swelling consistent with postop changes. (PX 6, p. 15). He was diagnosed with a
work-related left meniscus tear status-post left knee arthroscopy. (PX 6, p. 15). Petitioner
was instructed to begin weaning from crutches and to begin physical therapy. (PX 6, p. 15).

Petitioner initiated physical therapy at Athletico on June 5, 2018. (PX 14, p. 145). He
continued to participate in physical therapy three times per week through July 25, 2018.
(PX 14, p. 84).

On July 25, 2018, Petitioner saw Dr. Mehl for a follow-up and reported pain as well as
intermittent popping and locking in the left knee. (PX 6, p. 21). He was taking Norco 7.5mg
for pain control. (PX 6, p. 21). Dr. Mehl recommended continued physical therapy and
estimated Petitioner would likely be at maximum medical improvement in one month. (PX
6, p. 22).

Physical therapy was continued from July 27, 2018, through August 24, 2018, with a
progress note indicating he had attended a total of 36 physical therapy session. (PX 14, p.
45).

At the next follow-up visit with Dr. Mehl on August 27, 2018, Petitioner noted locking in
his left knee on occasion. (PX 6, p. 24). Petitioner was diagnosed with degenerative joint
disease of the bilateral knees, status-post left knee arthroscopy. (PX 6, p. 25). Petitioner
was kept off work, recommended to continue physical therapy, and a cortisone injection
was administered. (PX 6, p. 25).
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On September 12, 2018, Petitioner was seen by Dr. Mehl for a follow-up and reported the
cortisone injection provided pain relief for only 10 days. (PX 6, p. 28). Petitioner further
reported intermittent pain in the left knee along with locking. (PX 6, p. 28). Dr. Mehl
recommended a functional capacity evaluation, followed by four weeks of work
conditioning, then a second functional capacity evaluation. (PX 6, p. 29).

Petitioner began work conditioning through Athletico on October 1, 2018. (Tr. 37). On that
date, a work conditioning evaluation was performed and determined Petitioner did not

demonstrate the physical capabilities and tolerances to perform all the essential job
functions of his job. (PX 14, p. 35). Petitioner met 1/10 (10%) of the job demands. (PX 14,

p. 35).

Work conditioning was continued at Athletico from October 2, 2018, through October 11,
2018. (PX 14, pp. 21, 33).

A work status note from Dr. Mehl dated October 10, 2018, stated Petitioner was unable to
return to work and that he would return to the clinic after work conditioning was completed.
(PX 6, p. 32). In addition, Dr. Mehl stated a left knee MRI would be needed if Petitioner
did not improve. (PX 6, p. 32).

On October 12, 2018, a work conditioning functional status report was authored noting
Petitioner had met 2/11 (18.18%) of the job demands. (PX 14, p. 15).

Petitioner continued work conditioning at Athletico on October 13, 2018, October 24,
2018, October 25, 2018, and October 26, 2018, which was noted to be his 13" session. (PX
14, p. 15).

Following the surgery, Petitioner testified he continued to have pain and discomfort in his
left knee. (Tr. 36).

Petitioner was examined by Dr. Jay Levin at the request of Amerisure Insurance for
purposes of an independent medical examination on November 7, 2018. (Co-RX 7, p. 8).
An MRI was performed on the left knee without contrast that same day and demonstrated
a possible small linear tear to the posterior horn of the lateral meniscus along the inferior
surface. (Co-RX 7, p. 46). Based on Dr. Levin’s review of the left knee MRI he diagnosed
Petitioner with a recurrent left knee lateral meniscal tear, status post left knee arthroscopy,
partial medial meniscectomy and loose body removal of May 24, 2018. (Co-RX 7, p. 23).
Dr. Levin opined the diagnosis was causally related to the accident of April 11, 2018. (Co-
RX 7, p. 23). Dr. Levin further opined Petitioner could either live with his left knee
condition, in which case he would be at maximum medical improvement, or he could
undergo a repeat arthroscopy of the left knee. (Co-RX 7, p. 8).

Petitioner returned to Dr. Mehl for a follow-up on December 31, 2018. (PX 6, p. 38). At
that time, Dr. Mehl had not received the IME report authored by Dr. Levin. (PX 6, p. 38).
Dr. Mehl reviewed the left knee MRI taken November 7, 2018, and stated it demonstrated
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a possible new lateral meniscus injury. (PX 6, p. 38). Physical examination revealed
tenderness at the medial and lateral joint line, and Dr. Mehl recommended a revision left
knee arthroscopy due to failure of improvement. (PX 6, p. 39).

In a telephone note dated March 18, 2019, Dr. Mehl advised he reviewed the IME report
authored by Dr. Levin and recommended proceeding with the revision arthroscopy pending
authorization. (PX 6, p. 44). Dr. Mehl advised Petitioner to remain off of work and to stay
off of work for 2-3 months following the revision surgery. (PX 6, p. 44).

Petitioner testified Dr. Mehl performed the revision left knee surgery on April 16, 2019.
(Tr. 38). The procedure performed involved a partial medial meniscectomy, partial lateral
meniscectomy, diffuse chondroplasty, grade II changes noted in the patella, grade IV
changes of the medial compartment, and grade II changes in the lateral compartment. (PX
12).

On April 22,2019, Petitioner was seen by Dr. Mehl for a follow-up 6 days after the revision
surgery. (PX 6, p. 52). He denied any complaints and his pain and swelling were improving.
(PX 6, p. 52). On examination, the left lower extremity demonstrated three healing
arthroscopy portals without surrounding erythema, along with mild knee effusion. (PX 6,
p. 53). Physical therapy was recommended and Petitioner was kept off work. (PX 6, p. 53).

At the next follow-up with Dr. Mehl on May 6, 2019, Petitioner reported completing two
weeks of physical therapy, noting it was going well. (PX 6, p. 55). His left knee pain had
improved but he was still walking slowly and the left knee would buckle when he walks.
(PX 6, p. 55). Petitioner reported feeling 40% of normal mobility and agility. (PX 6, p. 55).
Dr. Mehl recommended continued physical therapy and to remain off work. (PX 6, p. 56).

Petitioner continued to follow-up with Dr. Mehl on May 20, 2019, June 17, 2019, and on
July 15, 2019, at which time he was noted to be three months status-post repeat left knee
arthroscopy with partial medial and lateral meniscectomy and diffuse chondroplasty. (PX
6, p. 64). He was able to walk for 20 minutes before feeling pain. (PX 6, p. 64). He further
reported pain with lateral movements in physical therapy. (PX 6, p. 64). Dr. Mehl
recommended four weeks of work conditioning followed by a functional capacity
evaluation. (PX 6, p. 65).

The functional capacity evaluation was performed at Athletico on September 25,2019. (PX
10). The FCE was noted to be a valid representation of his functional abilities based on
Petitioner demonstrating consistent effort. (PX 10). Petitioner demonstrated the
capabilities and functional tolerances to perform within the light physical demand level,
while the physical demand level of his preinjury job is classified as very heavy. (PX 10).
Petitioner was determined to have met 5/24 (20.83%) of the reported job demands required
to function as a cement finisher, and therefore, did not demonstrate the physical capabilities
and tolerances to perform all the essential job functions of the job. (PX 10).

Petitioner testified that on October 2, 2019, he returned to Dr. Mehl to review the results
of the functional capacity evaluation. (Tr. 39). Dr. Mehl reviewed the FCE report and stated
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he disagreed with the findings. (PX 6, p. 67). Dr. Mehl opined Petitioner had reached
maximum medical improvement and released him to return to full duty work with use of a
hinged knee brace starting October 7, 2019. (PX 6, p. 67). Petitioner was advised to return
to the clinic as needed for a Synvisc or cortisone injection, which would need to be
approved through workers compensation. (PX 6, p. 68).

Petitioner returned to work full duty with use of the hinged knee brace on October 7, 2019.
(PX 1, p. 33). He testified his left knee still had pain and did not feel as strong as his right
knee. (Tr. 12). Nevertheless, Petitioner testified he returned to work as a cement finisher.
(Tr. 12).

Petitioner testified that on October 11, 2019, he called Dr. Mehl’s office to report his left
knee was still in pain. (Tr. 13). During this call, Petitioner reported he was experiencing
pain and swelling in the left knee since his return to work on October 7, 2019, and asked
to be seen for an appointment as soon as possible. (PX 2, Dep. Ex. 4).

Petitioner testified that on October 14, 2019, he was working with cement when his left
knee twisted, he felt a “pop”, and noticed increased pain and swelling in the knee. (Tr. 14).
He testified he reported his accident to his supervisor Cary on October 14, 2019. (Tr. 17).

On October 17, 2019, Dr. Mehl’s office called Petitioner to inform him the Synvisc
injection had been approved. (PX 6, p. 70). Petitioner testified that during this call he
described sustaining an injury to his left knee at work on October 14, 2019. (Tr. 41).
Petitioner stated he twisted his knee and felt a pop. (Tr. 14). An appointment was scheduled
for October 18, 2019. (PX 6, p. 70).

Petitioner testified he returned to Dr. Mehl for evaluation of his left knee on October 18,
2019. (Tr. 17). At that time, he told Dr. Mehl he twisted his left knee at work and felt a pop
on October 14, 2019. (PX 6, p. 71). He further reported experiencing increased pain and
developed swelling in the left knee. (Tr. 14). Petitioner stated there was throbbing in the
knee, it was painful to work, and the left knee felt unstable. (PX 6, p. 71). Physical
examination demonstrated normal range of motion with a positive McMurray’s exam along
with mild swelling and pain to the medial side of the joint line. (PX 6, p. 72). Dr. Mehl
suspected he sustained a medial meniscal injury and ordered an MRI of the left knee. (PX
6, p. 72).

The left knee MRI was taken at Franciscan Health MRI Olympia Fields on November 8,
2019. (PX 13, p. 369). The MRI impression was a contusion of the medial proximal tibia,
progression tear of the posterior horn of the medial meniscus, and degenerative change
progressed from prior exam. (PX 13, p. 369).

Regarding the 11/8/19 MRI, Dr. Mehl testified that “I saw the MRI and had performed
both surgeries, so I read it as a new tear of the medial meniscus, so we might differ a little
bit in our terminology between the radiologist and myself.” (PX 1, pp. 50-51) My
testimony here today is that that was a new tear of the medial meniscus related to a new
accident from October 14th, 2019.(Id., 51) “That is the reason my opinion is that that was
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a new medial meniscus tear from his work injury on October 14th, 2019 was his history
of that injury and the pop and the subsequent MRI revealing the new tear.” (Id., 52) He
opined that the need for the third surgery would be related to the accident that occurred at
work on 10/14/2019. (Id., p. 55).

Petitioner testified he presented to Dr. Jason Hurbanek at Hinsdale Orthopedics for a
second opinion on December 19, 2019. (Tr. 18). Petitioner reported pain over the medial
aspect of the left knee, as well as clicking, popping, and instability. (PX 7, p. 7). On
examination, there was tenderness over the medial joint line and a positive medial
McMurray’s exam. (PX 7, p. 8). Petitioner was diagnosed with a left knee medial meniscus
re-tear and was recommended to proceed with a third arthroscopic surgery. (PX 7, p. 9).

At the request of Erie Insurance, Petitioner was examined by Dr. Brian Forsythe at Midwest
Orthopedics at Rush for a Section 12 independent medical examination on July 28, 2020.
(RX 1, p. 6). Dr. Forsythe ultimately diagnosed Petitioner with a recurrent left knee medial
meniscus tear and recommended going forward with a re-revision left knee arthroscopy
with meniscal debridement. (RX 1, p. 18). Dr. Forsythe testified that the need for the
surgery was causally related to the accident of April 11,2018 and the reinjury that occurred
with the October 14, 2019 accident. (RX1, p. 19-20).

At the request of Amerisure Insurance, Petitioner was re-evaluated by Dr. Jay Levin for
another independent medical examination on October 28, 2020. (Co-Rx 7, pp. 9-10).
Petitioner told Dr. Levin that prior to the injury on October 14, 2019, he felt his left knee
was about 40-50% improved since his prior injury on April 11, 2018. (Co-RX 7, p. 14).
Dr. Levin diagnosed Petitioner with a recurrent medial meniscal tear from an acute work-
related injury on October 14, 2019. (Co-RX 7, p. 36). Dr. Levin stated Petitioner could
either live with his current condition or undergo surgical intervention consisting of a re-
revision of the left knee arthroscopy with meniscal debridement followed by physical
therapy for 12 sessions over 12 weeks. (Co-RX 7, pp. 37-38). Dr. Levin opined the current
condition of and need for additional treatment to the left knee was causally related solely
to the accident of October 14, 2019. (Co-RX 7, p. 37).

At the request of Petitioner’s attorney, Petitioner was evaluated by Dr. Pietro Tonino on
March 22, 2021. (PX 2, p. 6). Petitioner reported complaints of pain, his left knee giving
way, and constant discomfort in the left knee. (PX 2, p. 12). On exam, there was no effusion
of the left knee, diffuse parapatellar discomfort, and some crepitus with range of motion of
the left knee. (PX 2, Dep. Ex. 2). There were no signs of any ligamentous or meniscal
pathology. (PX 2, Dep. Ex. 2). Dr. Tonino diagnosed Petitioner with left knee
chondromalacia ~ and  recommended  additional  treatment  consisting  of
viscosupplementation of the left knee with physical therapy twice a week for four weeks.
(PX 2, pp. 13-14). Dr. Tonino further stated the need for further treatment is more so
related to the accident of April 11, 2018. (PX 2, pp. 52-53). Dr. Tonino testified that the
October 14, 2019 accident aggravated Petitioner’s condition and that Petitioner’s treating
surgeon Dr. Mehl did not recommend additional surgery prior to October 14, 2019 while
Dr. Mehl recommended additional surgery after this accident. (PX 2, pp. 53-54).
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Petitioner testified there was no intervening accident between April 11, 2018, and October
7, 2019. (Tr. 22). He testified there has not been any additional accidents to the left knee
since October 14, 2019. (Tr. 22). Petitioner testified that he was completely off of work
from May 2, 2018, through October 6, 2019. (Tr. 27). He testified that after his return to
work on October 7, 2019, he was taken completely off of work on October 18, 2019, and
remained completely off of work through the date of trial (October 14, 2021). (Tr. 28).

Petitioner testified that while he was off work from May 2, 2018, through October 6, 2019,
he was paid $1,200.05 per week. (Tr. 27). He testified that he has incurred medical bills
for the treatment related to his left knee. (Tr. 24). On the date of trial, Petitioner had one
outstanding medical bill dated December 19, 2019. (PX 15).

Petitioner testified that prior to April 11, 2018, he had no previous injuries to his left knee.
(Tr. 13). He testified his left knee was painful prior to returning to work on October 7,
2019. (Tr. 12). He testified that since October 14, 2019, the pain and swelling in the left
knee increased and has not resolved as of the date of trial. (Tr. 43). He testified that he can
walk for approximately 15 minutes before the pain gets worse, but testified the pain is
always present. (Tr. 23). Finally, Petitioner testified he wishes to proceed with the third
knee surgery. (Tr. 20).

CONCLUSIONS OF LAW

In support of the Arbitrator’s decision relating to “C,” did an accident occur that arose
out of and in the course of Petitioner’s employment by Respondent, the Arbitrator
makes the following conclusions of law:

Petitioner testified he sustained an injury while at work to his left knee when his body
twisted, and he felt a pop on October 14, 2019. All of the physicians who have examined
Petitioner have testified that he sustained an injury on that date.

An accidental injury need not be the sole causative factor, or even the primary causative
factor, as long as it is a causative factor in the resulting condition of ill-being. Sisbro, Inc.
v. Industrial Commission, 797 N.E.2d 665, 672 (2003). Employers are to take their
employees as they find them. A.C.&S. v. Industrial Commission, 710 N.E.2d 8347
(Il App. 1st Dist. 1999) citing General Electric Co. v. Industrial Commission, 433 N.E.2d
671, 672 (1982). Causal connection between work duties and an injured condition may be
established by a claim of events including claimant’s ability to perform duties before the
date of an accident and inability to perform same duties following date of accident. Darling
v. Industrial Commission, 176 Ill.App.3d 186, 530 N.E.2d 1135 (1st Dist. 1988) A
claimant’s prior condition need not be of a good health prior to the accident, if a claimant
is in a certain condition, an accident occurs, and following the accident, the claimant’s
condition has deteriorated, it is plainly inferable that the intervening accident caused the
deterioration. The salient factor is not the precise previous condition, it is the resulting
deterioration from whatever the previous condition had been. Schroeder v. Illinois
Workers Compensation Commission, 4-16-0192WC (4th Dist. 2017).
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Respondent’s insurer for the October 14, 2019 incident essentially argues that Petitioner
should not have been working because his knee was not 100% and that, therefore, there
cannot be an accident, or that Sisbro simply does not apply to them and Petitioner is not to
be taken as he is found. The argument that there was no accident is really just a causation
argument. The issue of penalties is discussed below.

The Arbitrator finds Petitioner did sustain an accident that arose out of and in the course
of his employment on October 14, 2019.

In support of the Arbitrator’s decision relating to “F,” is Petitioner’s current condition
of ill-being causally related to the injury, the Arbitrator makes the following
conclusions of law:

The Arbitrator carefully reviewed and considered all medical evidence along with
all of the testimony. The Arbitrator concludes that Petitioner has proven by the
preponderance of the credible evidence that his left knee condition is causally related to
Petitioner’s work accident of 10/14/19.

Petitioner testified that prior to his work accident he did not suffer any injuries to
his left leg. Petitioner also testified that he has not sustained any subsequent injuries to
his left leg, other than the aggravation sustained at work on 10/14/19. The Arbitrator
finds Petitioner’s testimony credible regarding the immediate onset of left knee pain that
increased while working on 10/14/19 while working, and it is consistent with the medical
records.

The Arbitrator finds that all of the doctors Dr. Mehl, Dr. Tonino and Dr. Levin
and Dr. Forsythe testified that Petitioner had an already bad left knee as a result of his
4/11/18 work related accident, and that his left knee condition became permanently worse
as a result of his 10/14/19 work related accident. All of the doctors testified that the
Petitioner’s mechanism of injury was consistent with his left knee condition as it existed
after his 10/14/19 accident. Petitioner did not have any left knee injuries prior to 4/11/18.
All of the doctor’s agreed that Petitioner require additional surgery for his left knee as a
result of his work-related injuries, including 10/14/19. While Dr. Tonino and Dr.
Forsythe indicate that Petitioner would have required restrictions as a result of the
4/11/18 accident, they both testified that the 10/14/19 accident could have caused a
progression in the tear. That testimony is consistent with the testimony of Petitioner that
his knee was weak and painful prior to the 10/14/19 date of injury, but the left knee
became permanently more painful and swollen after the 10/14/19 twisting injury where
he felt a pop in the left knee.

The Arbitrator finds the 10/14/19 accident is causally related to Petitioner’s
current condition.

In support of the Arbitrator’s decision relating to “J,” were the medical services that
were provided to Petitioner reasonable and necessary and has Respondent paid all
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appropriate charges for all reasonable and necessary medical services, the Arbitrator
makes the following conclusions of law:

Pursuant to 8(a) of the Act, the employer shall pay all necessary first aid, medical
and surgical services and all necessary medical, surgical and hospital services which are
reasonable required to cure or relieve the employee from the effects of the accidental
injury.

Based in part on the conclusions relating to causal connection above, the
Arbitrator further finds that the treatment that Petitioner received from Dr. Hurbanek, in
the amount of $530.00 is reasonable, necessary, and causally related to the accident of
10/14/19. As such, Respondent shall pay Petitioner the sum of $530.00 for the bills due
to Dr. Hurbanek. The sums shall be paid pursuant to Sections 8 and 8.2 of the Act and
subject to the fee schedule.

In support of the Arbitrator’s decision relating to “K,” is Petitioner entitled to any
prospective medical care, the Arbitrator makes the following conclusions of law:

The Arbitrator concludes Petitioner is entitled to prospective medical care as
recommended by Dr. Mehl, Dr. Levin, Dr. Forsythe and Dr. Tonino. The Arbitrator finds
that Petitioner proved by the preponderance of the medical evidence that the treatment
recommended by Dr. Mehl, Dr. Levin, Dr. Forsythe and Dr. Tonino to be supported by
the objective medical evidence and reasonable, necessary, and related treatment intending
to alleviate Petitioner’s current state of ill-being. This award is consistent with the
Supreme Court’s award in Plantation Manufacturing v. Industrial Commission, 178 Ill.
2d 595, 699 N.E.2d 1037, 232 I11. Dec. 852 (1998).

In support of the Arbitrator’s decision relating to “L,” what temporary benefits are in
dispute, the Arbitrator makes the following conclusions of law:

A claimant is temporarily and totally disabled form the time an injury
incapacitates him until such time as he is as far recovered or restored as the permanent
character of his injury will permit. Westin Hotel v. Industrial Commission, 372
Ml1App.3d 527 (200). In determining whether a claimant is no longer entitled to continue
receiving TTD benefits, the primary consideration is whether the claimant’s condition has
stabilized and whether he is capable of returning to the work force. Interstate Scaffolding,
Inc. v. Illinois Workers’ Compensation Commission, 236 I11.2d132 (2010) Once a
claimant has reached MMI, his condition has become permanent, and he is no longer
eligible for TTD benefits. Archer Daniels Midland Co. v Industrial Commission, 138
111.2d 107 (1990).

Petitioner claims to be entitled to temporary total disability benefits from 5/2/18
through 10/6/19 and from 10/18/19 through 10/14/21 representing 177-4/7ths weeks. The
petitioner has been authorized off work by his treating physicians pending surgery on his
left knee.
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The Arbitrator finds that Petitioner has proven that he has been temporarily and
totally disabled from 10/18/19 through 10/14/21 and that he has not recovered or restored
from the permanent character of his injury. Based upon the opinions of Dr. Mehl, Dr.
Tonino, Dr. Levin and Dr. Forsythe regarding the need for additional medical treatment,
the Arbitrator finds that Petitioner’s condition has not stabilized to the extent that he is
capable of returning to the workforce. As such, the Respondent shall pay Petitioner TTD
benefits from 10/18/19 through 10/14/21.

In support of the Arbitrator’s decision relating to “M,” should penalties or fees be
imposed upon Respondent, the Arbitrator makes the following conclusions of law:

The Petitioner worked for the same Respondent for 7 years prior to the date of the
first accident on 4/11/18 to date, and the only thing that changed between 4/11/18 and
10/14/19 was the employer purchased Workers’ Compensation insurance from a different
carrier between the time that Petitioner sustained the accident on 4/11/18 and the time
that Petitioner sustained an aggravation of that accident at work on 10/14/19. The
insurance carrier for the first injury paid for two surgeries, medical bills, and TTD up to
the return to work pursuant to the advice of Petitioner’s treating physician and two-time
surgeon. Penalties are relevant to what transpired after the 10/14/19 injury.

The Arbitrator notes that the Petitioner is temporarily and totally disabled at the
present time. The Respondent has not paid TTD from 1/2/2020 through 10/14/21 with
the exception of one payment of $16,828.70 from each of the two insurance carriers.
(The Arbitrator finds it important to note that the insurer for the first injury who had paid
for and authorized two surgeries, PT, and TTD wrote a check in the same amount as the
second insurer — an act of good faith). Respondent has refused to authorize the treatment
despite the fact that the Petitioner’s symptoms have not abated since the accident despite
conservative care. This matter is further aggravated by the vexatious and unreasonable
denial of treatment to the Petitioner despite the agreement of all of the doctors that the
Petitioner’s condition is the result of his work for Respondent. All of the doctors agree
that the Petitioner’s left knee condition is the result of his employment with the
Respondent as a concrete finisher and that the accident of 10/14/19 is a cause of the need
for prospective medical care. The fact that the Respondent has not made the necessary
authorization for treatment and payment of TTD even more vexatious given that no
doctor who has examined Petitioner has indicated that there is a cause other than his work
for Respondent that caused the Petitioner.

It is unreasonable and vexatious for Respondent to refuse make payments of TTD
and approve the surgery when all parties agree on the treatment course, and the need for
treatment being related to the petitioner’s employment with respondent. No doctor
testified that the need for treatment was caused by anything other than Petitioner’s work
for Respondent. An insurance dispute does not justify a delay in payment of benefits.
McMabhon v. Industrial Commission, 284 I1l.App.3d 1090, 683 N.E.2d 460 (1997).
Bunnow v. Industrial Commission, 327 Ill. App. 3d 1039, 765 N.E.2d 467 (1st Dist.
2002) Central Rug & Carpet v. Industrial Commission, 361 I1l. App. 3d 684, 838 N.E.2d
39 (1st Dist. 2005).
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The Respondent’s failure and refusal to pay the TTD and approve the prescribed
treatment has caused an unreasonable and/or vexatious delay. The Respondent’s
unreasonable and/or vexatious delay required the Petitioner’s attorneys to expend time
and costs in securing and preparing the presentation of the trial and presenting the motion
for penalties pursuant to Sections 19(k), 19(1) and Section 16. The award of penalties and
attorney’s fees is supported by the decision of the Appellate Court in Board of Education
of City of Chicago vs. Workers’ Compensation Commission, 93 I1l. 2d 1, 442 N.E. 2d
861 (1982); and McMahan v. Workers’ Compensation Commission, 183 I1l. 2d 499, 702
N.E. 2d 545 234 11l.Dec. 205 (1998).

Regarding penalties, the Arbitrator finds that the Petitioner is entitled to:

Assessment of penalty against the Respondent and in favor of the Petitioner in an
amount equal to 50% of the temporary total disability benefits due and payable to the
Petitioner and 50% of the unpaid reasonable and necessary medical benefits.

Assessment of penalties against the Respondent and in favor of the Petitioner in
the amount of $30.00 per day for each day benefits were unreasonably delayed (up to
$10,000.00) pursuant to Section 19(1). The $30 per day starts on 1/2/2020.

Assessment of attorney fees against the Respondent in favor of the Petitioner in
an amount equal to 20% of the temporary total disability benefits due and payable to the
Petitioner and 20% of the unpaid reasonable and necessary medical expenses pursuant to
Section 16.

The Respondent is ordered to pay for the reasonable and necessary medical
treatment prescribed to the Petitioner as a result of the work-related injuries of 10/14/19.

In support of the Arbitrator’s decision relating to “N,” is Respondent due any credit,
the Arbitrator makes the following conclusions of law:

The parties stipulated that a one-time advance of $16,828.70 was paid to Petitioner by both
insurers of Respondent. (AX 2). Therefore, the arbitrator finds that Respondent is due a
credit of $33,757.40, $16,828.70 for each of Respondent’s insurers.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

CHARLES JUAREZ,

Petitioner,

VS. NO: 19 WC 013848

ILLINOIS SECRETARY OF STATE,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of the nature and extent of the injury,
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 21, 2022, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

Pursuant to Section 19(f)(1) of the Act, this decision is not subject to judicial review. §20
ILCS 305/19()(1).

December 7, 2023 [sWlaria E. Portela
0101723 Maria E. Portela
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KAD/bsd si¥melee H. Scmonovich
42 Amylee H. Simonovich

PARTIAL CONCURRENCE AND DISSENT

I concur with the majority opinion in part, except I dissent solely with respect to the
permanency award which [ would decrease to 50% loss of use of a person as a whole under §8(d)2.
In assessing the five factors as required under §8.1b(b) to determine the level of permanent partial
disability, I would alter the majority’s analysis of §8.1b(b) factors as follows:

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the majority
opinion notes that the record reveals that Petitioner was employed as a public services
representative and is not able to return to work in his prior capacity as a result of said injury and
the work restrictions he has. However, this factor should carry no weight in the permanency
determination, not moderate weight assigned by the majority, because Petitioner is no longer
working and did not participate in a suitable job search.

With regard to subsection (iii) of §8.1b(b), the majority opinion notes that Petitioner was
57 years old at the time of the accident. Neither party has presented evidence which tends to show
how the Petitioner’s permanent disability resulting from the August 24, 2018, accident is impacted
by his age. Given that Petitioner has a relatively shortened work life expectancy remaining, and
the lack of evidence showing how his age negatively impacts his permanency determination, this
factor should carry no weight, not minimal weight assigned by the majority.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the
majority opinion notes that the Petitioner’s future earnings capacity is unknown at this time as he
no longer works for Respondent and has not performed a suitable job search to determine his
current earning capacity. The majority notes that the Petitioner earned a fairly high rate of pay and
currently is not working. This factor carries medium weight in the majority’s permanency
determination, however, I view this evidence differently than the majority. Given the absence of
evidence of a suitable job search, I would assign no weight to this factor.

Based on the above modifications of the five factors, the record taken as a whole and a
review of prior Commission awards with similar injuries and similar outcomes, I find no
justification for an award of 70% loss of use of a person as a whole, and I would find that Petitioner
sustained permanent partial disability to the extent of 50% loss of use of the person as a whole
pursuant to §8(d)2 of the Act.

Therefore, I respectfully dissent from the majority opinion with regard to the permanency
award.

Is/Rattngn 4. Doerices
Kathryn A. Doerries
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
CHARLES JUAREZ Case # 19 WC 013848
Employee/Petitioner
V.
ILLINOIS SECRETARY OF STATE
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Kankakee, on August 19, 2022. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|E Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?

|X| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|X| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD X] Maintenance X TTD
L. |X| What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. [ ]Is Respondent due any credit?
0. [_] Other

mrmmommonw
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FINDINGS

On August 24, 2018, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related, in part, to the accident.

In the year preceding the injury, Petitioner earned $31,037.50; the average weekly wage was $1,097.27.
On the date of accident, Petitioner was 57 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $121,699.66 for TTD, $0 for TPD, $10,971.74 for maintenance, and $0
for other benefits, for a total credit of $132,671.40.

Respondent is entitled to a credit of $261,265.54 under Section 8(j) of the Act.

ORDER

The Arbitrator finds that the Petitioner provided timely notice of the August 24, 2018 accident pursuant to
Section 6(c) of the Act.

The Arbitrator finds that the Petitioner’s cervical and lumbar conditions of ill-being are causally related to the
August 24, 2018 accident. The Arbitrator finds that the Petitioner has failed to prove that his right shoulder
condition of ill-being is causally related to the August 24, 2018 accident. No benefits are awarded relative to the
Petitioner’s right shoulder.

The Arbitrator finds that the Petitioner’s average weekly wage in the year prior to the August 24, 2018 accident
was $1,097.27.

Respondent shall pay Petitioner temporary total disability benefits of $731.51 per week for 137-5/7 weeks,
commencing December 4, 2018 through March 19, 2020 and from June 2, 2020 through October 7, 2021,
as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner maintenance benefits of $731.51 per week for 26-5/7 weeks, commencing
October 8, 2021 through April 12, 2022, as provided in Section 8(a) of the Act.

Respondent shall be given a credit of $132,671.40 for temporary total disability and maintenance benefits that
have been paid.

Respondent shall pay reasonable and necessary medical expenses contained in Petitioner’s Exhibit 8, except for
the expenses of ATI Physical Therapy, as provided in Sections 8(a) and 8.2 of the Act. The medical expenses of
ATI Physical Therapy are denied.
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Respondent shall be given a credit of $261,265.54. for medical benefits that have been paid, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $658.36 per week for 350 weeks,
because the injuries sustained caused the loss of use of 70% of the person as a whole, as provided in Section
8(d)2 of the Act.

Respondent shall pay Petitioner compensation that has accrued from August 24, 2018 through August 19,
2022, and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

A

Signature of Arbitrator

NOVEMBER 21, 2022

STATEMENT OF FACTS

Petitioner, a 30 year employee, was employed by Respondent as a public service representative. This job
involves clerical work, road tests, auto titles and registrations, driver’s licenses, and ID cards. Road tests
included regular vehicles as well as CDL trucks and motorcycles. Petitioner’s normal work hours were 8 a.m. to
5:30 p.m. four days a week and 7:30 a.m. to noon on Saturdays. He would perform CDL tests at least three days
per week, for which there were three parts, including the road test, and would take about 90 minutes total. He
testified he also would have to lift various items, as per his job description, up to 25 pounds, though he believed
some items weighed upwards of 40 pounds.

With regard to Petitioner’s treatment prior to the 8/24/18 accident date, the Arbitrator notes the following:

On 5/10/06, Petitioner was diagnosed with a left shoulder SLAP tear and underwent 1/11/07 surgery with Dr.
Michalow. A prior left shoulder surgery in November 1980 was noted.

Petitioner testified he had a 2009 motor vehicle accident during a test drive with an applicant. He was diagnosed
with a right SLAP tear and underwent surgery with Dr. Michalow on 9/24/09. The post-operative diagnoses

3
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were SLAP tear, grade 4 chondromalacia of the glenoid and anterior inferior surface with some bone exposure
and multiple loose bodies, as well as degenerative labrum and partial (5%) supraspinatus tears. Surgery
involved arthroscopic SLAP repair, glenoid chondroplasty, removal of the loose bodies and debridement of the
tears. The labrum was torn superiorly and superanteriorly. Petitioner was released on 10/4/10 to regular duty
with occasional ache and use of over-the-counter medication. He was to follow up in 6 months for x-ray and
possible MRI to evaluate articular changes. (Px2).

Petitioner then injured the left elbow while lifting and underwent 9/6/13 MRI which showed a ruptured distal
bicep. Surgical repair was performed on 9/12/13 and after initially being released to work with no climbing into
truck cabs on 11/20/13, he was released to full duty on 2/10/14 with plans to follow up in 2 months. On 4/7/14,
Petitioner was released from care and to regular duties by Dr. Michalow regarding the distal left biceps tear.
(Px2).

Petitioner next returned to Dr. Michalow on 4/30/17 and 5/3/17, this time complaining of the right bicep after
pulling and lifting a washing machine, feeling a pop and snap. He reported doing well as to the prior shoulder
surgeries. MRI showed an almost complete tear of the distal bicep. He was taken off work and surgery was
performed on 6/8/17. He had some post-surgical sensory numbness in the radial forearm and thumb. He
attended therapy with very gradual progress, with Dr. Michalow noting the numbness was progressing to distal
“consistent with progress.” On 11/6/17, it was noted that insurance would not authorize further therapy and
Petitioner was given a home exercise program. On 12/11/17, the doctor noted that increased tingling was
consistent with nerve regeneration. Petitioner was mainly held off work during this time because there was no
light duty available and he was not able to pull himself up into truck cabs, which Michalow indicated he was
not ready for. On 2/14/18, it was noted that Petitioner had undergone a hernia repair surgery. Numbness was
now over the volar thumb, and the doctor indicated a likely June return to work. On 5/23/18, Petitioner reported
he injured his left elbow while doing pull downs for strengthening, feeling a pop and pain. His right bicep felt
good enough to return to work and he was released to do so as of 6/1/18. He continued to have left elbow
soreness through 8/13/18 but this was significantly improved. (Px2).

Records of ATI Physical Therapy were submitted into evidence by Petitioner covering the period from 6/18/18
to 8/6/18, at which time the Petitioner had significant improvement and that he had returned to daily tasks pain
free. The therapist indicated he had met his maximum benefit and discharged the Petitioner.

On 8/24/18, while performing a CDL road test with a driver in a dump truck, the applicant driver approached
and went over a railroad crossing at 30 miles per hour without slowing down. Petitioner testified he grabbed an
overhead handle with his right hand, bracing to go over the tracks. The spring-ride seat went down, pulling his
right arm, then catapulted him up with his head hitting the roof of the truck, then pulled his arm again as he
went back down. He testified he had immediate neck, low back, and right shoulder pain. He notified the facility
manager Sorensen and office operations supervisor Terrell when he got back to the facility (see Arbxl).
Petitioner did not initially complete an incident report at that time, but his pain continued to increase, and the
facility manager then pulled the application of the driver involved in the incident which had documented what
had occurred that day and Petitioner completed an accident report. Petitioner did not seek treatment until seeing
his primary provider at the end of October for his neck and back. Between 8/24/18 and the end of October 2018
he testified he had increasing back and neck pain and stiffness in his shoulder. He denied any other accidents or
new injuries in this time. Petitioner testified he waited to seek treatment, hoping he would improve, until it got
increasingly difficult to perform his job duties due to the progressively worsening pain. He denied having any
neck or back pain or treatment prior to this 8/24/18 incident.
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A 10/31/18 Tristar accident report was completed and signed by Petitioner. While it references neck and back
pain, nothing is indicated as to holding a handle above his head, injuring the right shoulder, or stretching his
shoulder. (Rx2; Rx3). A Tristar medical information form completed by Dr. Goodman, who appears to be
Petitioner’s primary care provider, on 11/7/18 reflects only neck and back symptoms. (Px5).

Other than the medical information form, Dr. Goodman’s records were not part of the evidentiary record, so it is
unclear what history of accident and injury the Petitioner provided to him or her. Lumbar and cervical MRI
reports indicate they were ordered by Dr. Goodman. The radiologist read the 11/20/18 lumbar MRI (history:
low back pain and weakness following 8/24/18 motor vehicle accident) as showing multilevel spondylosis, an
annular L5/S1 bulge with superimposed posterior central herniation causing moderate neuroforaminal and mild
spinal stenosis. An L4/5 annular bulge was causing mild foraminal stenosis. The impression from the 11/23/18
cervical MRI (history: neck pain status post 8/24 car accident) was 1) Patent central canal and foramina, no
herniations; 2) Multilevel mild spondylitic changes from C4 to C7; 3) Shallow annular bulges impinging the
ventral thecal sac from C4 to C7; and 4) Straightening of normal cervical lordosis, which may represent muscle
spasm versus strain. (Px3). Petitioner testified that Dr. Goodman referred him to Dr. Santiago-Palma.

On 12/3/18, Petitioner presented to Dr. Santiago-Palma (OAK Orthopedics) with complaints of low back and
neck pain. The doctor indicated Petitioner was experiencing predominantly axial type symptoms along the
cervical spine. The assessment was prolapsed lumbar intervertebral disc, lumbosacral radiculopathy, and neck
pain and Petitioner was placed off work. On 1/7/19, intra-articular cervical injections were performed at the
right C2-C6 facet joints, and this was repeated on the left side on 1/14/19. On 1/21/19, Petitioner underwent a
right and left S1 transforaminal injection. At a 2/4/19 follow-up, Petitioner reported a 70% improvement after
the injections but had persistent pain. An EMG was prescribed by Dr. Santiago Palma based on complaints of
right hand numbness. (Px1).

On 2/15/19, Petitioner was evaluated by orthopedic surgeon Dr. An (Midwest Orthopaedics) at Respondent’s
request pursuant to Section 12 of the Act. Petitioner reported neck and low back pain into the legs and some
pain in the right upper extremity in a C6/7 distribution, and that while he had some improvement with
injections, he had ongoing pain. Dr. An noted Petitioner had a prior right forearm surgery and opined his
complaints of right hand numbness could be related to that. The doctor’s diagnosis was cervical spondylosis and
mechanical neck pain with no significant upper extremity radiculopathy. Dr. An opined that Petitioner had a
preexisting condition of cervical and lumbar spondylosis and that the 8/24/18 work injury aggravated these
preexisting conditions beyond normal progression. He recommended conservative care of nonsteroidal anti-
inflammatory medications and physical therapy. He believed treatment to date had been reasonable but did not
recommend further injections. Surgery was not anticipated unless Petitioner continued to worsen. (Px5; Rx4).

On 2/19/19, Petitioner returned to Dr. Santiago-Palma with worsening symptoms along the lower back and
cervical spine. Noting mainly axial-type symptoms and believing the cervical symptoms were facet-related, the
doctor again recommended cervical facet injections and bilateral S1 epidurals for the low back, along with
physical therapy. The epidural was performed on 3/11/19, and on 3/22/19 Petitioner reported 80%
improvement. (Px1).

The 3/20/19 EMG/NCYV reflected no evidence of cervical radiculopathy and evidence of mild right carpal
tunnel syndrome. (Px5). Dr. Santiago-Palma reviewed the EMG and prescribed physical therapy. (Px1).

On 4/12/19, Dr. Santiago-Palma recorded a chief complaint of right shoulder pain. Following review of an x-ray
which showed degenerative changes, the doctor diagnosed primary right shoulder osteoarthritis and wanted an
MRI to rule out a rotator cuff tear. On 4/19/19, Dr. Santiago-Palma described Petitioner’s low back complaints
as predominantly axial and lumbar facet injections were prescribed. (Px1).
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The 4/22/19 right shoulder MRI reflected partial thickness supraspinatus tears (3) and degenerative arthritis in
the AC and glenohumeral joints. (Px2). On 4/25/19, Dr. Santiago-Palma reviewed the MRI, diagnosed a partial
thickness cuff tear and referred Petitioner to surgeon Dr. Michalow. The note indicates “incomplete rotator cuff
tear or rupture of unspecified shoulder, not specified as traumatic.” (Px1).

Dr. An issued an addendum report on 4/30/19 after reviewing updated records of Dr. Santiago-Palma and the
EMG, which he noted was negative for radiculopathy. He opined Petitioner’s main source of pain was L5/S1,
and that facet injection was reasonable at that level but not at the levels above it. If this failed, Petitioner would
be a radiofrequency ablation (RFA) candidate. Petitioner’s treatment to date had been reasonable. Noting
Petitioner would likely be able to return to work on 6/19/19 at maximum medical improvement (MMI), the
doctor noted if lumbar symptoms didn’t improve with conservative treatment an L5/S1 TLIF surgery might be
indicated. (Px5; Rx5).

On 5/1/19, Petitioner told Dr. Michalow he had done well following right shoulder surgery with minor or absent
symptoms until a car accident 9 months prior: “During the accident he grabbed upwards to brace himself with
the right arm and since that time he had more pain.” He reported occasional clicking and popping. Dr.
Michalow reviewed the MRI and found that it showed some tendinopathy but no full-thickness tear. There were
significant glenohumeral degenerative changes. A steroid injection was performed, and physical therapy was
prescribed. (Px2).

Petitioner underwent bilateral facet injections at L3 to S1 on 5/16/19 with Dr. Santiago-Palma. On 5/31/19,
Petitioner reported no improvement. His chief complaints were low back and neck pain and, given the lack of
significant improvement, Petitioner was referred to surgeon Dr. Darwish. (Px1).

On 6/5/19, Petitioner reported no real improvement with the right shoulder injection. Dr. Michalow found
Petitioner to have degenerative arthritis loose bodies and impingement syndrome with achromic clavicular
degeneration. Given the failure of conservative care, Petitioner elected to proceed with arthroscopic
debridement surgery but noted he also was awaiting a spine surgery evaluation. (Px2).

Petitioner initially saw Dr. Darwish on 6/6/19 with complaints of low back pain (50%), leg pain (20%) and neck
pain (30%). The history provided was of traveling about 30 mph with a test driver in a truck when he hit
railroad tracks: “This impact caused him to bounce up and down in the seat. Patient braced himself and he hit
his head on the roof of the car and jolted back into his seat.” He reported his initial neck pain progressively
worsened and he had onset of low back pain. Petitioner reported about 5 months of relief with January 2019
cervical facet injections and complete resolution of the right upper extremity pain he initially had after the
accident, but the neck pain was again slowly increasing. He also reported low back pain into the bilateral thighs
to the knees, and that he had two months of relief with each epidural but no relief with lumbar facet injections.
The pending right shoulder surgery was referenced. After reviewing the MRI films and the report of Dr. An on
6/13/19, Dr. Darwish recommended a posterior lumbar fusion and a third epidural pending authorization. (Px3).

On 6/26/19, Dr. Michalow reported Petitioner was going to first undergo lumbar surgery, so a second injection
was performed in the right shoulder. (Px2). On 7/23/19, Petitioner visited Dr. Santiago-Palma for neck pain.
Noting axial type pain, facet injections were recommended. (Px1).

On 7/31/19, Dr. Darwish performed the transforaminal lumbar interbody fusion and decompression at L5/S1.
Post-operative diagnoses were lumbar radiculopathy, spondylosis, and low back pain. The report noted that a
large disc protrusion was in the foramen causing nerve root impingement. (Px3).
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Dr. Santiago-Palma performed facet injections on the right (8/30/19) and the left (9/6/19) at C2 to C6. On
9/20/19, Petitioner reported 90% improvement. (Px1). On 9/25/19, Petitioner told Dr. Michalow the injection
two months prior had helped to some extent. His 10/16/19 report indicates the right shoulder surgery was
scheduled pending medical clearance. (Px2). At a 10/18/19 follow up at OAK, Petitioner was advised to
continue a home exercise program. (Px1).

On 10/31/19, Petitioner underwent a right shoulder arthroscopy with debridement. On 11/4/19, Dr. Michalow
noted he saw severe bone-on-bone glenohumeral degenerative changes during right shoulder surgery, and
bicipital and rotator cuff tendinopathy with no detachment: “He feels significantly improved.” Low back pain
was his major problem. Petitioner continued to do well and on 12/18/19, Dr. Michalow found that Petitioner had
made very good progress with motion and strength, with some ongoing aches primarily at the achromic
navicular roll. Petitioner was instructed to do a home exercise program and call as needed. (Px2).

Petitioner continued to follow up with Dr. Darwish through the end of 2019 with x-rays reflecting good
positioning of internal lumbar fixation and Petitioner initially reporting significant improvement. On 11/7/19
Petitioner was progressed to full lumbar motion and Dr. Darwish noted he had undergone right shoulder surgery
and was treating with Dr. Santiago-Palma for the cervical spine. On 12/19/19, Petitioner was reporting 5/10 to
7/10 lumbar pain that radiated to both hips and thighs and the right foot. He was continued off work. (Px3).

On 12/2/19, Petitioner indicated “significant but temporary relief” with cervical facet injections. Cervical RFA
was prescribed by Dr. Santiago-Palma on this date as well as on 1/10 /20 and 3/10/20. (Px1).

On 1/9/20, Petitioner reported slipping on ice and falling on 12/31/19. He caught himself by grabbing onto his
truck mirror and had an increase in back and neck pain. He reported posterior neck and periscapular pain that
radiated into the right upper extremity with numbness and tingling in the bilateral hands. He indicated that the
hand numbness and tingling had been occurring since this slip and fall. Dr. Darwish stated that the hardware
remained in good position and there was no structural damage. He continued therapy for the low back and
added a cervical protocol. Petitioner was continued off work. (Px1 & Px3).

On 2/13/20, Dr. Darwish notes Petitioner had ongoing complaints of low back pain into the bilateral thighs. He
also reported neck, right shoulder, elbow, and wrist pain along with numbness and tingling in the bilateral upper
extremities and hands. Despite this, Dr. Darwish indicated Petitioner was overall doing well and advised him to
begin physical therapy to be followed by an FCE at 9 months post-surgery. (Px3).

Dr. An reevaluated the Petitioner on 2/28/20. At that time, Dr. An opined Petitioner’s symptoms remained
causally related to his 8/24/18 work incident, and that his treatment to date, including surgery, had been
reasonable There was no evidence of significant radiculopathy or neurologic deficits. Physical therapy was
recommended along with cervical ablation procedure. Dr. An opined Petitioner could work with restrictions of
no lifting greater than 25 pounds, avoid frequent bending, and avoid frequent twisting. Full duty was
anticipated, but if there was significant residual pain an FCE could be considered. (Px5; Rx6).

On 4/9/20, Dr. Darwish noted complaints again of neck and back pain, as well as complaints or right forearm
and hand numbness. Petitioner reported increased lumbar pain with therapy. After reviewing Dr. An’s report,
Dr. Darwish prescribed a four week work conditioning program followed by an FCE. (Px3).

Petitioner underwent cervical medial branch blocks from C2 to C6 on the right (5/13/20) and left (5/20/20).
(Px1).
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On 5/28/20, Dr. Darwish noted complaints of increased back pain with work conditioning. Petitioner also
reported that a week after his cervical RFA procedure his pain became severe but he had complete resolution of
right radicular symptoms and numbness and tingling in his left hand. Pending completion of conditioning and
the FCE, Petitioner was released to return to work with restrictions (no lifting over 25 pounds and minimal
bending/twisting). (Px3).

On 5/28/20, Dr. Santiago-Palma documented 90% improvement on the right with myofascial pain on the left,
and he performed trigger point injections. A C6/7 epidural was prescribed on 6/11/20 and performed on
6/26/20. On 7/1/20, Petitioner reported no improvement with the epidural and a new MRI was ordered by Dr.
Santiago-Palma. (Px1). The 7/27/20 cervical MRI showed mild multilevel degenerative changes with no
significant foraminal or spinal stenosis. (Px1 & Px3). After reviewing the MRI, on 7/28/20, Dr. Santiago-Palma
referred Petitioner back to Dr. Darwish for a cervical surgical evaluation. (Px1). On 8/13/20, Petitioner advised
Dr. Darwish that he had no relief with cervical C6/7 epidural. After review of the cervical MRI, in which he
identified a right C6/7 disc protrusion causing moderate foraminal narrowing, Dr. Darwish again recommended
cervical fusion. On 9/24/20, the doctor noted that an exam was pending with Dr. An. He also indicated
Petitioner was unable to work. (Px3). On 8/13/20, Petitioner advised Dr. Darwish that he had no relief with
cervical C6/7 epidural. After review of the cervical MRI, in which he identified a right C6/7 disc protrusion
causing moderate foraminal narrowing, Dr. Darwish again recommended cervical fusion. On 9/24/20, the
doctor noted that an exam was pending with Dr. An. He also indicated Petitioner was unable to work. (Px3).

On 9/10/20, Dr. Santiago-Palma again indicated advised Petitioner to see Dr. Darwish and noted complaints of
low back pain in the area of the sacroiliac (SI) joints, prescribing SI joint injections. (Px1).

On 10/13/20, Petitioner was again evaluated by Dr. An. Petitioner complained of low back pain and neck pain
radiating down the right arm in a C7 distribution, noting an increase in neck pain during work conditioning he
underwent for the low back. Noting the cervical MRI showed foraminal stenosis with disc protrusion at right
C6/7 impinging on the nerve root, which would correlate with C7 radiculopathy, Dr. An believed the low back
pain was residual myofascial. As the persistent right C7 radiculopathy had not responded to conservative
treatment, he agreed with the cervical discectomy and fusion recommended by Dr. Darwish. He further opined
that treatment to date was reasonable and that Petitioner’s work duties should be restricted. (Px5; Rx7).

On 11/18/20, Dr. Darwish performed an anterior discectomy and fusion at C6/7. Post-op diagnoses were disk
herniation and radiculopathy. The report notes a central and right paracentral disc herniation was removed. On
12/10/20, Petitioner was continued off work. (Px3).

On 1/14/21, Petitioner advised Dr. Darwish that his right upper extremity numbness and tingling resolved with
surgery but returned into the right hand and second finger after one or two weeks. X-rays indicated good
positioning of hardware in both the cervical and lumbar spine with no evidence of fusion failure. Therapy, a
TENS unit and home exercise were prescribed, and Petitioner was referred back to Dr. Michalow for right
shoulder and right elbow. 6/18/21 was the estimated return to work date. (Px3). Therapy began on 1/20/21 at
River Valley PT. A 2/10/21 PT note states: “The clinical presentation is evolving with changing
characteristics.” (Px3).

Petitioner returned to Dr. Michalow on 1/18/21 reporting his right shoulder pain had returned: “The injury
which initially caused this was roughly 2-1/2 years ago. Unfortunately, a portion of the report where he
described the surgical findings was cut off in printing. It was noted he had been off work for an extended time
due to multiple injuries. A 1/18/21 right shoulder x-ray showed glenohumeral degenerative changes of joint
space narrowing and nearly bone-on-bone with a large inferior spur. The shoulder was injected and off-label
Supartz viscosupplement injections were planned. The first Supartz injection was performed with a second and
third performed on 2/8/21 and 2/15/21, with Petitioner reporting improvement after the first two. Dr. Michalow
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at the latter visit advised Petitioner to follow up as needed. He continued to treat for his main back and neck
problems. (Px2).

Petitioner did not then return to Dr. Santiago-Palma until 2/25/21. Noting low back pain with bilateral radicular
symptoms, a lumbar MRI was ordered. (Px1).

On 2/25/21, Petitioner reported posterior neck pain and occasional numbness and tingling in the bilateral hands.
He reported improvement in right shoulder and upper extremity pain with three injections with Dr. Michalow.
Advising that Petitioner had made great progress with cervical fusion, Petitioner’s therapy was advanced to
include full range of motion and strengthening over the next 4 to 6 weeks while continuing lumbar therapy.
Lumbar injections prescribed by Dr. Santiago-Palma had not been authorized. Petitioner remained on off work
status. (Px3). A 2/24/21 PT note states that the therapist believed Petitioner was appropriate for discharge based
on functional mobility and strength, noting Petitioner was independent with a home exercise program. He had
not yet met the planned long term goals. The therapist advised that Dr. Darwish would determine if further
therapy and/or work conditioning was indicated. (Px3).

On 3/12/21, Petitioner underwent a lumbar MRI at the request of Dr. Santiago-Palma. The radiologist’s
impression of the lumbar MRI indicated an L5/S1 fusion with type 1 end plate changes and mild retrolisthesis,
an L5/S1 annular bulge producing minimal canal and mild right foraminal stenosis, and low-grade multi-level
degenerative disc disease at additional levels producing minimal to mild canal and/or foraminal narrowing.
(Px3). Following review of the MRI, Dr. Santiago-Palma prescribed an S1 lumbar epidural on 3/15/21. (Px1).

On 4/8/21, Dr. Darwish noted complaints of cervical pain with right neck rotation and, difficulty with neck
range of motion and severe low back pain. His review of the lumbar MRI showed the fusion surgery with low
grade multilevel degenerative disc disease and no significant stenosis. Dr. Darwish felt the fusion was stable
and recommended 4 weeks of work hardening followed by a functional capacity evaluation (FCE), holding him
off work pending same. Ongoing therapy reports reflect limitations mainly due to pain and pain with activities.
(Px3).

On 4/12/21, Dr. Santiago-Palma performed bilateral S1 level transforaminal epidurals. On 4/26/21, Petitioner
reported 50% improvement with the epidural. (Px1).

A 4/23/21 note from River Valley PT indicates Petitioner was concerned about his neck, back and shoulders and
that he reported difficulty with prolonged activities. His functional progress was good, he had very good
objective measures and appeared to be on progress to return to regular duties. On 5/12/21, he reported
intermittent tingling in the hands. The therapist indicated he had reached all functional goals and demonstrated
the capacity to return to work per the job description. It was noted that he had tolerance for about 4 hours of
physical activity, and while he reported onset of symptoms, he appeared able to recover with short breaks. The
report states: “(Petitioner) is appropriate for FCE for further assessment of return to work. Based on work
conditioning performance (his) functional capacity seems appropriate to perform work activities.” (Px3).

On 6/29/21, cervical MRI findings were reviewed and bilateral medial branch blocks were again prescribed,
noting if significant relief was obtained an RFA procedure would be performed. Epidurals at S1 were repeated
on 7/7/21 given Petitioner’s complaints of neck pain into the bilateral upper extremities. Repeat cervical MRI
was also requested. (Px1).

On 7/22/21, Dr. Santiago-Palma’s report notes prior lumbar injections did not help and therapy helped a little.
At this point, Petitioner was referred to Dr. Xu for psychiatric clearance in preparation for a spinal cord
stimulator trial. On 7/27/21, he performed right C2 to C6 medical branch blocks, which were repeated at the
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same levels on the left on 8/18/21. On 8/20/21, Petitioner was documented to have reported at least 80%
improvement “during the anesthetic phase” of the branch blocks and RFA was prescribed. Petitioner was held
off work. On 8/23/21, Petitioner was continued off work. (Px1).

Petitioner underwent an FCE at Illinois Bone & Joint Institute on 9/21/21. The FCE results were valid and
outlined Petitioner’s permanent work restrictions as follows, based on a regular 8-hour workday with regular
breaks: no sitting longer than 30 minutes duration, 4 hours total; no standing for longer than 60 minutes, 6 hours
total; and no walking long distances, 6-7 hours total. Petitioner was able to lift weights at a heavy physical
demand level. Additionally, head/neck flexion and rotation was recommended at a minimal occasional basis (0
to .5 hours). (Px1).

On 10/7/21, Petitioner reported ongoing neck pain with numbness and tingling in the bilateral hands, as well as
an onset two or three weeks prior of bilateral ankle and foot pain. Dr. Darwish reviewed the FCE with Petitioner
and determined he had reached MMI as to the neck and back from a surgical standpoint. He was released to
return to work per the FCE and needed continued long term pain management. He was to follow up as needed.
(Px3).

On 10/8/21, Dr. Santiago-Palma reiterated his cervical and lumbar recommendations. He did indicate a tentative
return to work date of 11/11/21, but at an 11/5/21 visit continued Petitioner off work through 12/3/21, but that
appointment was canceled when it was noted that Petitioner had tested positive for Covid. Additional notes
around this time indicate the Respondent set up a Section 12 examination prior to any authorization of the
cervical RFA or lumbar stimulator trial. Medications, mainly Tramadol, continued to be prescribed and refilled.
(Px1).

On 12/14/21, 1/11/22, and 2/8/22, Petitioner was continuing to complain of neck (6 to 7/10) and low back
(7/10) pain. Dr. Santiago-Palma prescribed Tramadol, Gabapentin, and Tizanidine, along with ongoing home
therapy and off work status while awaiting RFA and stimulator approval. On 1/11/22, Dr. Santiago-Palma noted
myofascial cervical pain and trigger points, which were injected. (Px1).

Dr. An issued an addendum report on 1/21/22 after reviewing updated medical records through 12/14/21. The
cervical diagnosis was herniated C6/7 disc with foraminal stenosis causing right sided radiculopathy, for which
fusion surgery was appropriate and improved Petitioner’s symptoms. As to the lumbar spine, he had an L5/S1
fusion with some ongoing mechanical low back pain without significant radiculopathy. Medical treatment to
date was reasonable and ongoing gabapentin and tramadol was appropriate along with over the counter
medication. Dr. An did not recommend any further surgery, and he recommended against a spinal cord
stimulator. He agreed with Dr. Darwish that Petitioner had reached MMI as to the spine as of 10/7/21. He
opined that Petitioner could continue to work within the FCE restrictions. (Rx8).

On 2/15/22 and 3/15/22, Dr. Santiago-Palma noted Petitioner had reached maximum medical improvement
(MMI) but would need ongoing long term pain management. Petitioner’s neurological exam was normal, and he
was diagnosed with low back pain, lumbosacral radiculopathy, lumbar post-laminectomy syndrome and neck
pain. He issued work restrictions per the FCE: No prolonged sitting/standing/walking and no
lifting/pushing/pulling/carrying. Medication and a home exercise program were prescribed. A 5/10/22
reevaluation was consistent with the 3/15/22 note, and Petitioner was still complaining of 6/10 low back pain
and 5 to 9/10 cervical pain. (Px1).

Petitioner testified that he continues to have lumbar symptoms radiating into the buttocks and both legs to the
feet. After surgery, the pain diminished but he continued to have symptoms, though improved. He also
continued to have popping and clicking in the right shoulder at that time. He agreed that Dr. Michalow had
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previously operated on both shoulders prior to the 8/24/18 accident. Petitioner January 2020, his lumbar
symptoms had significantly improved, but his neck symptoms became more prominent, and he ultimately had
the C6/7 decompression and fusion on 11/18/20. After surgery, his bilateral cervical radicular complaints
improved, though he had ongoing pain.

Petitioner testified that the FCE restrictions prevented him from returning to work in his regular capacity. He
identified Px7 as a 3/15/22 letter from Respondent indicating that per the FCE and the report of Dr. An, he was
permanently disabled from his job duties, and he had to resign by 4/15/22 to avoid being disciplined. He noted
that the letter was addressed to a Mr. Richberg, and so he had Respondent revise the letter with his information
and they sent a new identical letter that indicated Mr. Juarez instead a couple of weeks later.

Petitioner testified he did not want to resign but did so as of 4/12/22 to avoid discipline. He then started doing a
self-directed job search. He also received a 3/23/22 letter from Tristar (Rx9) indicating his TTD benefits were
being terminated. A 5/30/22 letter from Tristar (Rx10) demanded job logs with threat of benefit termination and
enclosed a benefit check.

Petitioner testified he began weekly job search logs (Px6) on 5/26/22, agreeing this was at his attorney’s
request. He testified he submitted the logs weekly to his attorney and that he wasn’t advised he needed to do 20
contacts per week. He testified he then signed up with ended up signing up with ZipRecruiter and Career
Boutique, which provided him job leads within a 25 mile radius. All of his job search has taken place online and
he has not obtained a job to date. He testified he wasn’t certain he could be hired at his age. Petitioner attended
college for two years.

Petitioner testified the Respondent never reached out to him regarding accommodation of his restrictions or
vocational services, and he agreed on cross that he did not request such services. He began with Respondent in
1992 and never before had a resume. He previously had been involved with a family business and then
construction before starting with Respondent.

Petitioner testified he was paid TTD biweekly at the rate of $2,302.50. As to his written wage statement (Px9),
Petitioner testified it accurately depicts his wages from 8/2017 to 8/2018. He had been off work for his prior
bicep injury between 6/17/17 and 6/1/18. While off work for that injury he received lost time benefits through
12/2017, then went on SERS disability when he exhausted his vacation and sick time, which is why the wage
statement starts showing “$0” as of his 12/31/17 pay period. He returned to work on 6/1/18.

Currently, Petitioner finds it difficult to perform even menial home tasks because it aggravates his symptoms. It
takes him twice as long to cut grass now due to taking breaks. He doesn’t drive over an hour in his car and can’t
go shopping or pick up his granddaughter. He takes Tylenol daily as needed and at night takes the medications
prescribed by Dr. Santiago-Palma.

On cross, Petitioner testified that his 2009 car accident involved tearing his right shoulder labrum from the bone
with surgery. He has a prior left SLAP tear as well. After the current accident, he testified his right shoulder was
stiff and sore. He acknowledged he completed and signed the Employee Notice of Injury (Rx2). When it was
noted that where he was asked what body parts were injured, he indicated only neck and back, but testified the
shoulder got worse over time.

Petitioner testified he was going through therapy in February or March 2019 and using therabands but was
unable to due to his right shoulder. The therapist ended therapy until they determined what was going on with
the shoulder. He agreed that therapy did not cause a right shoulder injury. He’s had no subsequent injuries to
neck, head, back or shoulder. Petitioner resigned on 4/12/22 at age 61 after reaching MMI with permanent
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restrictions. He testified he planned to retire when he reached age 67 or possibly 70. As to not requesting formal
vocational services, Petitioner testified it was his understanding that someone would approach him. As to his
job search, he initially was contacting 3 employers per week, most within 5 miles of his home, both online and
in person. He would leave his name and number and agreed he did not follow up. Asked whether the jobs he
was making contacts for were within his restrictions, he testified he didn’t think he could do any of the jobs he
searched for due to the job requirements. Petitioner agreed Dr. Santiago-Palma added restrictions beyond what
was specified in the FCE. His neck condition has worsened, noting ablation treatments had been approved this
month. He continued to have weakness in the right shoulder.

Petitioner testified he did not recall receiving the letter in Rx9. He did receive the letter in Rx10, which also
included a benefit check covering the period through 5/31/22. He testified he probably received this in early
June, at which time he had already started doing job logs. He never got to the point of asking any prospective
employers if they could accommodate his restrictions during his job search.

On redirect exam, Petitioner reiterated he was not under any active right shoulder treatment prior to 8/24/18. He
did not seek shoulder treatment for a year because he was treating for his spine. He had hoped to be able to
return to work and that Respondent would accommodate any restrictions he had. To his knowledge the FCE
restrictions are based on his spinal condition.

Samantha Swenson, a Tristar (third party administrator) representative, testified that her company pays medical
and TTD on behalf of Respondent. She testified she is a supervisor and has been with Tristar for a year,
supervising 6 adjusters. Claim payments are electronically recorded and logged into their system. When an
entry is made, it is automatically uploaded into the claim file and compiled. These records are kept in the
regular course of business. She testified that the computer ledger showing all payments made on the Petitioner’s
case was contained in Rx12 and that it is a true and accurate depiction. She testified the Respondent paid
maintenance totaling $15,360.44, TTD totaling $117,310.96 and medical expenses totaling $261,265.54.

In reviewing the claim notes, Ms. Swenson testified that Petitioner’s cervical and lumbar injuries were accepted
claims, but his right shoulder claim was disputed and denied.

Where an injured employee reaches MMI and restrictions that cannot be accommodated by Respondent, they
would be put placed on maintenance benefits pending a self-administered job search or vocational
rehabilitation. Notice letters are sent to the employee to get the activity started and copies of the letters are
stored in the electronic claim file. Ms. Swenson was asked to review Rx9 through 11. She identified Rx9 as a
notice letter indicating maintenance benefits are available but require a job search. No such logs had been
submitted by Petitioner prior to this letter going out. Px10 was identified as a letter indicating Petitioner’s job
logs hadn’t been received and if not received within 10 days, maintenance benefits would be terminated. Rx11
indicated that benefits would be terminated effective 7/5/22 because no job logs had been received. The claim
file did not reflect letters from Petitioner in response to these letters. Per the letter, Petitioner was supposed to
do 20 contacts per week, so the 3 contacts he was making per week was less than satisfactory.

On cross examination, Ms. Swenson agreed she is not a vocational counselor and that the claims adjuster would
be the one to set up any vocational assistance. The ledger in Rx12 is an ongoing tally of what the Respondent
paid in this case in TTD, maintenance, and medical expenses. She testified that Petitioner’s shoulder was never
considered part of the Petitioner’s claim. As to the Respondent’s requirement of 20 job contacts per week
during a job search, she testified that this is what the vocational company they use indicates is a full time job
search. She has no independent knowledge of whether this is law or not.

12
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Various correspondences from Tristar to Petitioner were submitted into evidence. On 4/10/19, Respondent
notified the Petitioner that benefits regarding the right shoulder were denied. (Px10).

Correspondence from Respondent to Petitioner dated 3/15/22 addresses the Petitioner but begins the letter with
“Dear Mr. Richburg.” The letter states that both a Section 12 examiner and an FCE determined that he was
permanently disabled from his job, and, by Rule, he would need to submit a resignation. Failure to do so by
4/15/22 would result in discipline up to and including discharge. He was advised to contact a representative of
SERS regarding disability benefits and insurance and to contact the Secretary of State Department of Personnel.
(Px7). A 3/23/22 letter from Tristar to Petitioner via his attorney indicates that Petitioner was no longer entitled
to TTD because he was at MMI, and that in order to receive maintenance benefits he would need to first contact
his agency’s workers’ compensation coordinator to comply with any requests or testing for other available
agency employment. Additionally, he would need to make a “sustained and systematic effort” to find
employment, with at least 20 contacts per week and “on each normal workday, you must take some positive
action to find work.” Job search logs were to be submitted bi-weekly. (Rx9). On 5/30/22, Tristar again sent
correspondence to Petitioner at his attorney’s office indicating that job logs had not been submitted despite the
request to do so, noting a failure to do so within 10 days could result in a termination of benefits. (Rx10). A
7/1/22 letter states that job search logs still had not been received and thus maintenance benefits were being
terminated as of 7/5/22. (Rx11).

Petitioner submitted documentation of a self-directed job search as Petitioner’s Exhibit 6. These records show
he looked for work between 5/24/22 and 8/4/22, documenting 33 contacts. Other than this, there are pages from
an internet job search site that list a number of jobs based on a search. There is no indication if any of these
were actually applied to or when. (Px6).

Subsequent to the closing of proofs, Respondent on 9/9/22 filed a Motion to Reopen Proofs in order to submit
amended figures in support of its TTD and maintenance credits. After discussion with the parties, the parties
submitted a stipulation with attachments, including a modified Request for Hearing Form and a 9/8/22 letter
from Respondent’s Workers’ Compensation Coordinator, Garrett Stevens, outlining the issuance of lost time
benefits to Petitioner. In lieu of reopening proofs, the Arbitrator has marked this stipulation as Arbitrator’s
Exhibit 4. The Arbitrator notes that, in addition to modification of the credits due to Respondent, the period of
TTD being requested by Petitioner was also amended.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (E), WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO THE
RESPONDENT., THE ARBITRATOR FINDS AS FOLLWS:

The Arbitrator notes that the Respondent agreed at hearing that the Petitioner provided timely notice of his
8/24/18 accident pursuant to Section 6(c) of the Act. Respondent’s basis for raising a dispute as to this issue is
based on the Petitioner’s alleged failure to provide notice of a right shoulder injury.

The Arbitrator finds that the Petitioner provided timely notice of his 8/24/18 accident and that he sustained
injury in that accident. The issue the Respondent raises, in the Arbitrator’s view, is a causation issue, not a
notice issue.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

13
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The Arbitrator finds that the Petitioner has failed to prove he sustained accidental injury to the right shoulder
which is causally related to the 8/24/18 accident.

The Arbitrator notes that the initial treatment records of primary care provider Dr. Goodman were not included
in the evidentiary record, meaning there is no documentation available as to what Petitioner’s initial complaints
included. The 10/31/18 Tristar accident report completed by Petitioner references only neck and back pain, and
this report was completed two months after the accident date. Nothing is indicated which would corroborate the
Petitioner’s testimony that he was holding an overhead handle with his right hand when he went over the tracks
or stretching his right shoulder. The 11/16/18 Tristar medical information form completed by Dr. Goodman on
11/7/18 reflects only neck and back symptoms. Again, this is well after the accident date.

The first reference to right shoulder pain the Arbitrator found in the medical records was the 4/12/19 report of
Dr. Santiago-Palma. This is almost eight months post-accident. The 5/1/19 report is the first time Petitioner
described grabbing upwards to brace himself with the right arm before going over the tracks, which is what the
Petitioner testified to at the hearing. However, this description is not corroborated by any of the earlier medical
records nor the accident report/notice of injury. It is also inconsistent with the two pieces of information we do
have from Dr. Goodman — the 11/16/18 medical information form, and the fact that the doctor ordered MRIs
only of the neck and back, not the right shoulder. The Arbitrator further notes that this alleged history of injury
only came up after the 4/10/19 letter from Respondent denying benefits as to the right shoulder.

The records of Dr. Michalow reflect that Petitioner had a prior right shoulder surgery long ago, and that at the
time of surgery he was found to have virtually bone on bone. This evidences a significant preexisting post-
operative degenerative condition in the right shoulder prior to the 8/24/18 accident. Dr. Michalow also did not
offer an opinion as to the causal relationship of the Petitioner’s right shoulder condition and did not provide a
deposition. Dr. An was not asked to provide an opinion with regard to the right shoulder. This case does not
involve a fact pattern where a causal connection of the right shoulder can be inferred by the chain of events. The
accident date does not represent a point of demarcation where Petitioner’s prior right shoulder condition became
and remained symptomatic.

Based on the above, the Arbitrator finds that the Petitioner has failed to prove that he sustained accidental injury
to the right shoulder related to the 8/24/18 accident.

The Petitioner has shown by the preponderance of the evidence that his cervical and lumbar conditions of ill-
being are causally related to the 8/24/18 accident. This is supported by the opinions of Dr. Santiago-Palma, Dr.
Darwish and Dr. An, and the Respondent has acknowledged that the injuries to these body parts are related to
the 8/24/18 accident.

WITH RESPECT TO ISSUE (G), WHAT WERE THE PETITIONER’S EARNINGS, THE
ARBITRATOR FINDS AS FOLLOWS:

The Petitioner’s wage statement was submitted as Px9. This document indicates wages were paid to Petitioner
between 10/16/17 and 12/15/17, and again from 6/1/18 to 10/15/18, in the year prior to the accident. The
Petitioner testified that the time he was off work was due to an unrelated injury. While the Petitioner testified he
was paid bi-weekly, this document makes clear that he was actually paid twice a month. In each of the bi-
monthly pay periods except one, the Petitioner was paid $2,302.50. This was the case regardless of how many
hours the Petitioner was indicated to have worked, which in the Arbitrator’s view means he was paid a salary,
not an hourly wage. The period that is the exception is the 12/1/17 to 12/15/17 pay period, for which he was
paid $3,407.50. (Px9). Neither party was able to clarify why the Petitioner was paid more in the 12/1/17 to
12/15/17 pay period than in any other pay period.

14
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Petitioner was paid $31,037.50 over the period of time he actually worked in the year prior to the accident. This
covers the period from 10/16/17 through 12/15/17 (8-5/7 weeks) and 6/1/18 through 10/15/18 (19-4/7 weeks).
Thus, he earned $31,037.50 over the course of 28-2/7 weeks. Using the weeks and parts thereof method, the
Petitioner’s average weekly wage is $1,097.27 ($31,037.50 / 28.286 = $1,097.27).

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

The bills Petitioner is requesting to be paid by Respondent are submitted into evidence as Petitioner’s Exhibit 8.
This includes the billing of ATI Physical Therapy ($5,338.78), OAK Orthopedics ($6,080.11), Orthopedic
Associates of Kankakee (OAK) ($156.00), and Hinsdale Orthopaedics/Dr. Darwish ($36,808.00).

As to the expenses of ATI, there are two separate packets of billing. The first covers the period from 6/18/18 to
8/6/18. As this billing predates the 8/24/18 accident, it is obviously unrelated to the 8/24/18 accident. This
billing is denied.

The remainder of the billing contained in Petitioner’s Exhibit 8 is supported by the medical records in evidence
and the opinions of Dr. An as being reasonable treatment to Petitioner’s cervical and lumbar spine that is
causally related to the 8/24/18 accident.

While the Petitioner reached MMI prior to the hearing date, both Dr. Darwish and Dr. An have opined that
ongoing pain management is reasonable and related to the 8/24/18 accident.

The Respondent is liable for the medical expenses outlined in Px8, except for the expenses of ATI Physical
Therapy, for the reasons noted above.

WITH RESPECT TO ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

Per Arbx4, Petitioner is claiming entitlement to TTD from 12/14/18 through 3/19/20 and from 6/2/20 through
4/12/22, and maintenance from 4/13/22 through the hearing date.

There is no dispute with regard to the claimed TTD period as the treating medical records of Dr. Santiago-
Palma and Dr. Darwish, as well as the opinions of Dr. An, support that Petitioner was held off work and entitled
to TTD from 12/14/18 through 3/19/20 and from 6/2/20 through 10/7/21. While the Petitioner claims TTD from
10/8/21 through 4/12/22, the Petitioner had already reached MMI and therefore was not entitled to TTD after
10/7/21. The issue then becomes entitlement to maintenance after 10/7/21.

As to maintenance, Section 8(a) of the Act authorizes an award of maintenance benefits only when a claimant is
engaged in a prescribed vocational or physical rehabilitation program. If the claimant is not engaged in some
type of physical rehabilitation program, formal job training, or a self-directed job search, there is no obligation
to provide maintenance.” Greaney v Industrial Comm’n, 358 111. App. 3d 1002, 832 N.E.2d 331 (2005).

In this case, Petitioner was found to be at MMI by Dr. Darwish on 10/7/21. He continued to treat and was paid
benefits. He resigned from his position with Respondent on 4/12/22 when the Respondent indicated it was
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unable to accommodate his restrictions. Thereafter, the Respondent advised Petitioner that he would have to
perform a job search to obtain continued maintenance benefits. Despite multiple requests, the Petitioner did not
forward job search logs. Eventually the benefits were terminated.

Respondent’s Exhibits 9, 10, and 11 are Tristar correspondence letters requesting that Petitioner to submit at
least 20 employer contacts, that as of 7/1/22 no such job logs had been received, and that if they were not
received as of 7/1/22, benefits would be terminated as of 7/5/22.

Petitioner submitted job logs in this case, ranging from 5/24/22 to 8/4/22 (Px6). There is no evidence that
Petitioner searched for jobs before or after this time period. Additionally, in reviewing the logs, they provide a
paucity of information as to what job he was seeking or what the physical requirements of the jobs were. He
also testified that he did not follow ups with the listed employers. While he testified he also performed online
searches, the evidence presented involves only the results of an online search, and provides no indication that
the Petitioner ever applied for the listed jobs.

The Arbitrator finds that the evidence of a job search as presented by Petitioner is insufficient to show that he
was seriously engaged in a self-directed job search. The initial letter sent to him advised that he first contact his
own agency While the Respondent’s request for 20 contacts per week is not explained in terms of any
vocational counselor expertise as to the required number, the three job contacts per week that he submitted is
clearly low and does not reflect someone who is actually engaged in a job search, which is also supported by his
admitted lack of follow up. Petitioner testified he did not know whether he could perform the jobs he indicated
that he searched for.

Based on the above, the Arbitrator finds that Petitioner is entitled to maintenance from the day after he was
found to be at MMI, 10/8/21, through 4/12/22, the day he resigned his employment with Respondent. The letter
sent to him advising that Respondent could not accommodate his restrictions advised him to contact a
representative of SERS regarding disability benefits and insurance, and to contact the Secretary of State
Department of Personnel. There was no testimony from Petitioner in this regard and no evidence that he ever
tried to make such contacts. It appears that the Petitioner essentially did nothing in order to find new
employment until his benefits were terminated after several requests for job logs were made. His failure to
follow up with Respondent or to conduct a job search with any reasonable effort supports the finding that
maintenance benefits were properly terminated as of 4/12/22.

WITH RESPECT TO ISSUE (L), WHAT IS THE NATURE AND EXTENT OF THE INJURY, THE
ARBITRATOR FINDS AS FOLLOWS:

Generally, an Arbitrator is to consider the issues of permanent and total disability as well as a possible wage
differential award under Section 8(d)1. In this case, evidence has not been presented which would support that
the Petitioner is permanently and totally disabled. He was released to return to work with restrictions and has
not performed a reasonable job search to date. While there is no evidence the Respondent offered vocational
assistance, the Petitioner testified he never requested such assistance. The Petitioner also has not provided any
evidence which would be sufficient to show that he sustained a loss of wages, as there was no evidence
presented by a vocational expert and, again, there has not been a sufficient job search as of the date of hearing.

Pursuant to §8.1b of the Act, the following criteria and factors must be weighed in determining the level of
permanent partial disability for accidental injuries occurring on or after September 1, 2011:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall report the level of impairment in writing. The report shall include an
evaluation of medically defined and professionally appropriate measurements of impairment that include, but
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are not limited to: loss of range of motion; loss of strength; measured atrophy of tissue mass consistent with the
injury; and any other measurements that establish the nature and extent of the impairment. The most current
edition of the American Medical Association’s (AMA) “Guides to the Evaluation of Permanent Impairment”
shall be used by the physician in determining the level of impairment.
(b) In determining the level of permanent partial disability, the Commission shall base its determination
on the following factors;
(1) the reported level of impairment pursuant to subsection (a);
(i1) the occupation of the injured employee;
(ii1) the age of the employee at the time of the injury;
(iv) the employee’s future earning capacity; and
(v) evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors
used in addition to the level of impairment as reported by the physician must
be explained in a written order.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that neither party has presented an AMA
permanent partial impairment rating or report into evidence. Therefore, this factor carries no weight in the
permanency determination.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that the record
reveals that Petitioner was employed as a public services representative and is not able to return to work in his
prior capacity as a result of said injury and the work restrictions he has. This factor carries moderate weight in
the permanency determination.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 57 years old at the time of the
accident. Neither party has presented evidence which tends to show how the Petitioner’s permanent disability
resulting from the 8/24/18 accident is impacted by his age. This factor carries minimal weight.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes that the
Petitioner’s future earnings capacity is unknown at this time as he no longer works for Respondent and has not
performed a suitable job search to determine his current earning capacity. However, the Arbitrator does note
that the Petitioner earned a fairly high rate of pay and currently is not working. This factor carries
mediumweight in the permanency determination.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical records,
the Arbitrator notes that the Petitioner has undergone numerous cervical and lumbar injections, RFA procedure
and both cervical and lumbar fusion surgeries. He has been left with work restrictions that are based on an FCE,
restrictions which both treating surgeon Dr. Darwish and Section 12 examining surgeon Dr. An have endorsed.
The Petitioner complains of ongoing symptoms and the ongoing use of medications, which are consistent with
the records of Dr. Santiago-Palma. This factor carries significant weight in the permanency determination.

Based on the above factors, the record taken as a whole and a review of prior Commission awards with similar

injuries similar outcomes, the Arbitrator finds that Petitioner sustained permanent partial disability to the extent
of the loss of use of 70% of the person as a whole pursuant to §8(d)2 of the Act.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Brian Weinstein,
Petitioner,

VS. NO: 20 WC 16686

Chicago Ridge Fire Department,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses, occupational
disease, permanent disability, temporary disability, permanent disability and evidentiary issues and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 31, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

There is no bond for the removal of this cause to the Circuit Court by Respondent pursuant
to §19(f)(2) of the Act. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 8, 2023 Is/Stephen §). Wathie
010/11/23 Stephen J. Mathis
DLS/rm
046 Is/Ware Parker
Marc Parker
DISSENT

I respectfully dissent from the Majority which affirmed and adopted the Decision of the
Arbitrator. I would have found that the Petitioner did not sustain his burden of proving his current
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condition of ill-being, Histoplasmosis or Histoplasma pneumonia, was causally connected to his
work as a firefighter, reversed the Decision of the Arbitrator, and denied compensation.

Our Act provides in pertinent part (820 ILCS 305 §6(f)):
“Any condition or impairment of health of an employee employed as a firefighter,
emergency medical technician (EMT), or paramedic which results directly or indirectly from
any bloodborne pathogen, lung or respiratory disease or condition, heart or vascular disease
or condition, hypertension, tuberculosis, or cancer resulting in any disability (temporary,
permanent, total, or partial) to the employee shall be rebuttably presumed to arise out of and
in the course of the employee's firefighting, EMT, or paramedic employment and, further,
shall be rebuttably presumed to be causally connected to the hazards or exposures of the
employment. This presumption shall also apply to any hernia or hearing loss suffered by an
employee employed as a firefighter, EMT, or paramedic. *** The changes made to this
subsection by this amendatory Act of the 98th General Assembly shall be narrowly
construed.

The statutory presumption quoted above applies to Petitioner because he is a firefighter.
However, the language does not specifically include the disease of Histoplasmosis, which is a
fungal infection. The statutory language specifies that this presumption is to be narrowly construed.
Therefore, I conclude that the condition of Histoplasmosis is not a condition that evokes the
presumption that the condition was caused by Petitioner’s work activities as a firefighter. Because I
believe the presumption of causation is inapplicable here, Petitioner clearly has the burden of
proving his condition was caused by exposure associated with his job. I do not believe he sustained
that burden.

Initially, there was no evidence actually establishing what exposure Petitioner had to
offending environments that could have caused Histoplasmosis.  Petitioner testified that
“sometimes” birds got into the firehouse through the bay doors. However, that testimony alone is
not sufficient to establish exposure especially since Petitioner’s co-worker testified that it happened
maybe three to four times a year and Chief Bonnar testified he did not know of any such instance,
that he would have been made aware of such situations, and would have addressed it aggressively
knowing the dangers of Histoplasmosis as a chicken farmer.

In addition, Petitioner did not actually establish the specific offensive exposure he
encountered in his firefighter/EMT calls. Petitioner testified that he often had to enter spaces that
were moldy, rodent infested, or was in a generally dilapidated condition. However, that testimony
was largely rebutted by the testimony of Chief Bonnar who noted that Petitioner worked as
driver/operator of fire apparatus, and usually did not go into buildings. In addition, he reviewed the
calls Petitioner submitted and found no instance in which he would be exposed to birds, bats or
smoke. The lack of specific evidence of exposure here distinguishes the instant case from Tolbert v
IWCC, 11 N.E.2d 453 (4" Dist. WC Div., 2014). In Tolbert, the claimant’s job was cleaning out
grain bins. The testimony and medical records noted the presence of pigeons and bird droppings
and that the work activities created a lot of airborne dust. In addition, there was a specific medical
opinion that the inhalation of that dust caused the claimant’s Histoplasmosis.

In the instant case, I do not find the “causation opinions” of Petitioner’s treating doctors
persuasive. Dr. Podbielski wrote in his treatment notes while his “blood tests were negative for
Histoplasmosis he did have yeast in his lungs (which is abnormal). Whether they were actually
Histoplasmosis or not is less important than the fact that he did have yeast in his lungs and lymph
nodes which is abnormal and required medical/surgical intervention. Although it is impossible to
determine with absolute certainty that his exposure to yeast was from his job as firefighter, given
that he had no other exposure history, occupational exposure seems the most likely cause of this
problem.” Similarly, Dr. Barry noted that Petitioner was “a firefighter and is exposed to wet,
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dilapidated buildings frequently. It is very possible that patient was exposed to histoplasma in this
manner.” In my opinion these “opinions” are speculative and seemly based on the incorrect
assumption about the times Petitioner was actually exposed to offensive environments.

It is noteworthy that Petitioner did not have issues with his lungs until his son was diagnosed
with pneumonia and his wife “also became ill” presumably with a similar condition. I find the
causation opinions of Dr. Go more persuasive than those of Petitioner’s treaters. Unlike Dr.
Podbielski and Dr. Barry, Respondent’s Section 12 medical examiner, Dr. Go, specifically looked at
the exposure Petitioner actually experienced. Dr. Go did not believe that Petitioner “was exposed to
histoplasma of sufficient degree during his work as to develop clinical infection” because there was
“no specific proximate exposure to conditions that would lead to histoplasmosis.” He noted that
histoplasmosis is “exceedingly common” in the US, particularly in the Midwest. “In the Ohio and
Mississippi River Valleys, a region that included Chicago, skin testing has shown that up to 90% of
adults have been exposed to the fungus.” He also believed there was no causal connection between
Petitioner’s work and his pneumonia. While Dr. Go did not believe Petitioner caught pneumonia
from his son, they both could have had the same exposure to histoplasma, which would not likely be
in the firehouse or on any firefighter/EMT calls on which Petitioner was sent.

In my opinion, Petitioner did not sustain his burden of proving sufficient work-related
exposure to offending environments that would have caused his Histoplasmosis or Histoplasma
pneumonia. Based on the opinions of Dr. Go, I do not believe Petitioner was at greater risk of
developing Histoplasmosis or Histoplasma pneumonia than any other Midwesterner and the risk of
developing that condition was not associated with his occupation as firefighter. Therefore, I would
have found that the Petitioner did not sustain his burden of proving his current condition of ill-
being, Histoplasmosis or Histoplasma pneumonia, was causally connected to his work as a
firefighter, reversed the Decision of the Arbitrator, and denied compensation. Accordingly, I
respectfully dissent from the Majority.

1sDeborat L. Simpson

010/11/23 Deborah L. Simpson
DLS/dw
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Brian Weinstein Case# 20 WC 16686
Employee/Petitioner
v. Consolidated cases:

Chicago Ridge Fire Department
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Rachael Sinnen, Arbitrator of the Commission, in the city of
Chicago, on 10.26.22. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|X| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

& What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD
L. & What is the nature and extent of the injury?
M. |E Should penalties or fees be imposed upon Respondent?
N. @ Is Respondent due any credit?
0. [X] Other Admissibility of Px 4

FEEQOmMmOOw

~
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FINDINGS

On 7.8.20, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $89,555.96; the average weekly wage was $1,722.23.
On the date of accident, Petitioner was 42 years of age, single with 4 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $14,115.23 for other
benefits, for a total credit of $14,115.23.

Respondent is entitled to a credit of $89,997.04 under Section 8(j) of the Act.
ORDER

See Arbitration Decision for Case No. 20WC25664 incorporated herein.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

JANUARY 31, 2023

Signature of Arbitrator
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
Brian Weinstein
Petitioner,
V.
Case No. 20WC16886

consolidated with
Case No. 20WC25664

Chicago Ridge Fire Department

N N N N N N N N N N

Respondent.

CORRECTED FINDINGS OF FACT

This matter proceeded to hearing on October 26, 2022, in Chicago, Illinois before Arbitrator
Rachael Sinnen on Petitioner’s Request for Hearing under the Occupational Diseases Act “ODA”.
Issues in dispute include accident, causation, average weekly wage “AWW,” unpaid medical bills,
temporary total disability “TTD” benefits, Respondent’s credit, and penalties.  Arbitrator’s
Exhibits “Ax” 1 and 2.

Job Duties

In 2019 and 2020 (including the date of accident March 23, 2020), Petitioner was a
firefighter/EMS for the Respondent and had been since February 2, 2004. (Transcript “TA” 17).
Petitioner’s primary duties were to respond to emergency calls, ambulance calls, and fire calls out
of a firehouse in Chicago Ridge, Illinois. In addition, Petitioner inspected single-family
residences, for the purpose of rentals in multifamily buildings and commercial buildings.

Petitioner would inspect for various code violations and look for rodent harboring, the presence
of mold, openings in the drywall and in the ceilings, electrical hazards, and fire department
violations. (TA 62). Petitioner would inspect for pests or rat abatement in attics, basements, crawl
spaces and similar spaces with exposed soil.

Petitioner testified that it was not mandatory to wear supplementary oxygen or facemasks upon
entering buildings for purposes of inspection or for EMS calls. During EMS calls there is no

respiratory protection afforded. (TA 58-59).

The Firehouse

The firehouse is located at 10063 Virginia Avenue in Chicago Ridge, Illinois. (TA 26). Petitioner
testified extensively regarding the firehouse, surrounding buildings and their locations. A
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recycling plant called Resource Management was located across the right, approximately 400 feet
from the firehouse. Garbage trucks would line up on the side of the street, going in and out of the
plant, to dump the garbage to be sorted. (TA 37-38). Pawsitively Heaven is a dog
daycare/boarding facility located 200 feet from the firehouse. (TA 38-40). Petitioner testified that
animal food and feces/urine were located on the outside of that facility. Petitioner testified to
noticed noxious smells emanating from these facilities as well as the presence of birds and mice.
(TA 43).

Petitioner testified that, weather permitting, the firehouse bay doors (which are 20 feet tall) were
left open. Birds would fly into the firechouse. Bird droppings around and inside the firehouse
were common. Droppings were found on the floor, on the vehicles, and on the gear racks. (TA
44-45). Outside the firehouse, bird droppings collect on the driveway, the vehicle pad leading
into the firechouse and the parking lot. (TA 47-48).

Petitioner testified that he tried to clean the base at least once a month which involves spraying
down the areas with water but not using a disinfectant. Petitioner testified that the droppings get
on the bottom of duty boots which are left on when entering the living quarters of the firchouse
(including where the firefighters sleep), which are carpeted. (TA 46-47).

In addition to bird droppings, Petitioner testified to the presence of mice around the firchouse
(more so in the winter). (TA 48). Traps are set for the mice and are then thrown in the garbage.
Petitioner testified that mouse droppings are swept up and floors are mopped but not disinfected.
Petitioner witnessed mouse droppings in the stairwell and up in the bunk area where the
firefighters set traps. (TA 52).

Christopher Schemlzer testified on behalf of Petitioner. He is employed by Respondent as Captain
and EMS coordinator. He's worked with Respondent for 27 years and with Petitioner, on and off,
for about 17-18 years. Petitioner and Cpt. Smeltzer both worked from the firehouse at 10063
Virginia Avenue in Chicago Ridge. Cpt. Smeltzer’s regarding the condition of the firehouse and
surrounding area was like Petitioner’s testimony.

William Bonnar, Jr. testified on behalf of Respondent. He is the Chief of Chicago Ridge for the
last 4 years. (TA 238). He indicated all the operations are handled by captains, lieutenants, and
firefighters, and that he mainly administrates. (TA 253). Chief Bonnar testified that Petitioner
notified him that he was sick but never mentioned it was due to bird droppings and wasn’t sure
how to investigate as Petitioner’s condition was non-cancerous. (TA 241-242; 245). Chief
Bonnar found no evidence that Petitioner was exposed to birds or bats. Chief Bonnar testified
that he has not witnessed a bird fly into or out of the bay. (TA 252). There were no histoplasmosis
outbreaks in his department. (TA 260). He has never seen bird droppings in a firechouse or in the
mezzanine area although he has never cleaned the mezzanine area. (TA 268).

Run Reports / NIFFERS

Petitioner collected run reports (aka NIFFERS) reflecting calls he went on between June 2019
and March 2020. (TA 67; Px 3). The run reports reflect about 269 different residences that
Petitioner responded to. Petitioner documented the address of the location, who was present on
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the call, what vehicles responded, and a brief description in the narrative portion of what was
encountered.

Both Petitioner and Cpt. Schemlzer testified about the quality control of the run reports and
confirmed that they were kept in the normal and usual course of business. Cpt. Schemlzer testified
that some of his job duties was to confirm that the run reports were properly completed, submit
them to the Department of Homeland Security on a monthly basis, and ensured that Freedom of
Information Act requests were completed. (TA 69-81). Cpt. Schemlzer confirmed that run
reports can only be amended by a specific number of people including himself and one other
captain. If a report was amended, it would be flagged for resubmission to the Department of
Homeland Security. Cpt. Schemlzer confirmed that Petitioner’s Exhibit 3 was in the same or
substantially same condition as they were when they were last compiled. (TA 192-195; See TA
81, PX 3).

Petitioner testified that he cross referenced the run reports with official inspection reports from
the City of Chicago Ridge inspections and found many violations within the places he went to
during that time period. (TA 88, PX 4). Petitioner testified that it was the normal course of
business and Respondent’s policy to produce inspection reports of the addresses that had been
inspected. The inspection reports are kept by Respondent in a database called “ESO Suite.”
Petitioner’s Exhibit 4 was a collection of inspection reports (where violations were reported) that
matched with Petitioner’s run reports. Petitioner testified that each the inspection reports was in
the same or substantially same condition as they were when pulled from the ESO Suite. (TA 101-
102, PX 4).

Based on Petitioner’s Exhibits 3 and 4, Petitioner testified that he entered 28 places (out of 241)
from June 1, 2019, through March 2020 that had reports of mold and dilapidated conditions. (TA
109). Petitioner testified that after reviewing Petitioner’s Exhibits 3 and 4, his memory was
refreshed, and he recalled that most places were multi-family dwellings that were unsanitary. He
recalled one home where the owner allowed animals to urinate and defecate on pads located inside
the home and there was mold from improper ventilation. He also recalled a specific event in
February 2020 where a patient he transported that was lying in a soiled home hospital bed. (TA
105-109).

Summary of Medical Records

The March 11, 2020, records of Dr. Chemello reflect Petitioner was in a good condition of health.
(PX 6, 23-28). The February 27, 2020, Palos records document an annual physical examination
for Petitioner as a firefighter/paramedic and note a normal examination with approval for full duty
without restrictions and for respirator use. (RX 5, p. 61).

On March 23, 2020, Petitioner presented to Dr. Chemello reporting a runny nose, sore throat,
swollen glands, and minimal non-productive cough. Subsequent visits in late March with Dr.
Chemello reflect continued coughing with occasional white yellow sputum wheezing with forced
expiration. On March 27, 2020, Dr. Chemello diagnosed acute bronchitis with bronchospasm.
An April 6, 2020, chest x-ray reflected a history of cough the past 4 to 5 weeks, bronchitis, and a
nodular opacity in the right midlung field and hazy infiltrates into the right lower lobe, findings
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likely related to pneumonia. (PX 7, 22). On April 6th, 2020, Dr. Chemello documented that
Petitioner may return to work once all his symptoms resolve. (PX 6, 33-51). On April 11th, 2020,
Dr. Chemello stated that Petitioner could return to work on April 20, 2020, if Petitioner was
asymptomatic. (PX 6, 57-58).

A May 12, 2020, Chest CT reflected a right upper lobe pulmonary nodule along the horizontal
fissure (PX 7, 27-28) and on May 28, 2020, Dr. Podbielski noted the lung nodule, enlarged lymph
nodes and abnormal CT scan of chest and a subsequent referral was made for thoracic surgical
evaluation for RUL lung nodule, mediastinal and hilar adenopathy. It was noted that the CT scan
demonstrated 1.5 cm spiculated mass in anterior segment of the right upper lobe of lung as well
as two small hepatic hemangiomas and scarring in the parenchyma of the right lower lobe.
Further, a PET/CT scan performed May 20, 2020, showed multiple hypermetabolic lymph nodes
in the cervical, mediastinal, and right hilar region. A bronchoscopy was to be performed by Dr.
Nawa of Advocate Christ along with a bronchial biopsy and a formal pulmonary function test.
(PX 7, 31-35; PX 6, 60-63).

On June 4, 2020, Petitioner underwent a bronchoscopic biopsy with postoperative diagnosis of
right upper lobe nodule and mediastinal and hilar lymphadenopathy. (PX 6, 66-68).

On June 11, 2020, Dr. Podbielski noted chief complaints as right upper lobe lung nodule and
mediastinal adenopathy. This is the first time Dr. Podbielski describes Petitioner as a 42 y/o
Lockport firefighter. The procedure showed no evidence of malignancy. The notes indicate that
Petitioner was anxious about cancer and deciding on a surgical resection for right thoracotomy
and lung resection at Palos Hospital. He indicated he shares an email from his attorney regarding
a workers’ compensation claim. (PX 7, 66).

On July 8, 2020, Petitioner underwent wedge resection of right upper lung nodule and resection
of mediastinal lymph nodes, histoplasmosis unspecified, encapsulated. The operative report
reflected that Petitioner was a 42-year-old firefighter with a significant exposure history to dust
and inhalation of fumes. (PX 7, 90).

A July 10, 2020, addendum by Sheila Barry, M.D. of Metro Infectious Disease Consultants
reflected that Petitioner was a firefighter, had a history of histoplasma pneumonia in March, and
noted that that the histoplasma identified in pathology is an isolated pulmonary nodule. Petitioner
was described as young, otherwise healthy, and not immunocompromised. (PX 7, 38)

The July 30, 2020, note of Dr. Podbielski notes that Petitioner’s employment as a firefighter with
significant inhalation exposure is consistent with his final diagnosis. Petitioner was advised not
to return to work until after his October appointments. (PX 7, 128).

The September 4, 2020, record of Dr. Barry notes a suspicion of acquired histoplasma pneumonia
through entering dilapidated buildings/old fire locations including any place that is damp, moldy
and soil is disturbed. Dr. Barry noted that Petitioner’s solitary nodule does not likely require
therapy but will require follow-ups for any new nodule formation or active pulmonary
histoplasmosis. (PX 9, 12-13).
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On October 15, 2020, Dr. Podbielski cleared Petitioner to full duty work starting October 22,
2020. He advised that Petitioner follow up with repeat chest scans every 6 months for the next
3-4 years. It was noted that (while impossible to know exactly) Petitioner’s occupational
exposure (exposure to yeast as a firefighter) was most likely the cause of his problems given that
he had no other exposure history.

On October 22, 2020, Dr. Barry saw Petitioner as a follow up on possible pulmonary
histoplasmosis. Dr. Barry’s assessment was histoplasmosis. Dr. Barry opined that Petitioner had
an isolated pulmonary nodule reflecting evidence of histoplasmosis. It was explained that
Petitioner’s histoplasmosis was not a systemic infection, which likely explains why his serology
was negative. The record notes that it is possible that the initial pneumonia of March 2020 was
acute histoplasma pneumonia and that the patient recovering from levofloxacin was coincidental.
Dr. Barry commented that there was no imaging available from prior to March of 2020 to
determine if the pulmonary nodule existed prior to this acute symptomatic pneumonia of March
2020. Dr. Barry documented that Petitioner is a firefighter and is exposed to wet, dilapidated
buildings frequently and possibly to histoplasma as a result. No further treatment was
recommended. (PX 9, 21-22)

Respondent’s Record Review

On March 17, 2022, Respondent commissioned a record review with Leonard Go, M.D. In
addition to records, Dr. Go documents his review of four run reports from March 15-21, 2020

as well as an “incident type report” from January 2015-2020 showing 369 incidents and an
“incident list” from January 1, 2020, through March 23, 2020, showing 694 incidents.

Dr. Go opined that Petitioner had histoplasma pneumonia initially, which later resolved, leaving
behind a lung nodule, and enlarged thoracic lymph biopsied on July 8, 2020. Dr. Go concluded
there was no reported specific proximate exposure to conditions that would lead to histoplasmosis.
As a result, Dr. Go did not believe Petitioner was exposed to histoplasma of sufficient degree
during his work to develop a clinical infection. It should be noted that Dr. Go did not believe
Petitioner caught pneumonia from his son. Dr. Go opined that Petitioner’s treatment was both
reasonable and necessary.

CORRECTED CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth
below.

For clarity, Petitioner filed two claims. One alleges a date of accident of March 23, 2020 (Case
No. 20WC25664) reflecting when Petitioner first presented to Dr. Chemello with symptoms of
pneumonia and the second date of accident of July 30, 2020 (Case No. 20WC16686) reflects
when Petitioner underwent surgery.

Rulings on evidentiary objections to Petitioner’s Exhibit 4 were reserved at hearing. As discussed
in further detail under Issue O, the Arbitrator overrules Respondent’s objections and considers
said exhibit in the following conclusions of law.
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Issue C, whether the accident arose out of and in the course of Petitioner's employment by
Respondent, the Arbitrator finds as follows:

Section 1(d) of the Illinois Workers Compensation Act, reads in relevant part:

In this Act the term “Occupational Disease” means a disease arising out of and in
the course of the employment or which has become aggravated and rendered
disabling as a result of the exposure of the employment. Such aggravation shall
arise out of a risk peculiar to or increased by the employment and not common to
the general public.

A disease shall be deemed to arise out of the employment if there is apparent to the
rational mind, upon consideration of all the circumstances, a causal connection
between the conditions under which the work is performed and the occupational
disease. The disease need not to have been foreseen or expected but after its
contraction it must appear to have had its origin or aggravation in a risk connected
with the employment and to have flowed from that source as a rational
consequence.

An employee shall be conclusively deemed to have been exposed to the hazards of
an occupational disease when, for any length of time however short, he or she is
employed in an occupation or process in which the hazard of the disease exists...

Any condition or impairment of health of an employee employed as a firefighter,
emergency medical technician (EMT), ... which results directly or indirectly from
any bloodborne pathogen, lung or respiratory disease or condition ... to the
employee shall be rebuttably presumed to arise out of and in the course of the
employee’s ... employment and, further, shall be rebuttably presumed to be
causally connected to the hazards or exposures of the employment.

820 ILCS 310/1.

Petitioner’s work as a firefighter/EMS for Respondent grants him the rebuttable presumption
afforded in Section 1(d) of the Act as the Arbitrator finds that histoplasmosis (a lung infection)
qualifies as a “lung or respiratory disease or condition.” See 820 ILCS 310/1 (Emphasis added).

Regardless of Petitioner’s rebuttable presumption, the Arbitrator finds that Petitioner has met his
burden of proof. The Arbitrator finds the testimony of Petitioner and Cpt. Schemlzer to be
credible regarding Petitioner’s exposure to droppings in and around the firechouse. The Arbitrator
places less weight on the testimony of Chief Bonnar who stood alone in denying the presence of
droppings. Further, regardless of the admission of Petitioner’s Exhibits 3 and 4, Petitioner
testified credibly to visiting multiple locations with dampness, mold, and dilapidated facilities
from June 1, 2019, through March 2020.
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Respondent’s expert, Dr. Go, agrees with the diagnosis and treatment of Petitioner’s treaters but
opined that there was no reported specific proximate exposure to conditions that would lead to
histoplasmosis. However, Petitioner need not identify a particular exposure to conclusively prove
a hazardous exposure. See Freeman United Coal Mining Co. v. Industrial Comm'n (lefler), 188
I11. 2d 243, 720 N.E.2d 1063 (1999). It is clear to the Arbitrator that a causal connection exists
between the conditions under which Petitioner’s work was performed and the occupational
disease.

The Arbitrator finds that the alleged accident/exposure arose out of and in the course of
Petitioner's employment by Respondent.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the
Arbitrator finds as follows:

Petitioner’s work as a firefighter/EMS for Respondent grants him the rebuttable presumption
afforded in Section 1(d) of the Act.

Regardless of Petitioner’s rebuttable presumption, the Arbitrator finds that Petitioner has met his
burden of proof. Dr. Barry suspected acquired histoplasma pneumonia from entering dilapidated
buildings including locations that are damp, moldy and soiled and suspected acquired. Dr. Go, on
behalf of Respondent, did not disagree with the diagnosis and treatment of Petitioner’s treaters
but did not see a specific exposure that could cause histoplasmosis. As discussed above, Petitioner
need not show a specific exposure for a compensable claim. Moreover, Dr. Barry’s understanding
of Petitioner’s work conditions correlates with Petitioner’s testimony at trial. As a result, the
Arbitrator places more weight on the opinions of Dr. Barry and his treating physicians over those
of Dr. Go.

The Arbitrator finds that Petitioner's current condition of ill-being is causally related to the
injury.

Issue G, Petitioner’s earnings, the Arbitrator finds as follows:

Relying on Petitioner’s testimony and payroll records submitted into evidence, the
Arbitrator finds that in the year preceding the injury, Petitioner earned $89,555.96 and the
average weekly wage was $1,722.23.

Issue J, whether the medical services that were provided to Petitioner were reasonable and
necessary and whether Respondent has paid all appropriate charges for all reasonable and
necessary medical services, the Arbitrator finds as follows:

Section 8(a) of the Act states a Respondent is responsible “...for all the necessary first aid, medical
and surgical services, and all necessary medical, surgical and hospital services thereafter incurred,
limited, however, to that which is reasonably required to cure or relieve from the effects of the
accidental injury...” A claimant has the burden of proving that the medical services were
necessary, and the expenses were reasonable. See Gallentine v. Industrial Comm'n, 201 I11.App.3d
880, 888 (2nd Dist. 1990).
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Having found Petitioner’s treaters to be credible, the Arbitrator also notes that Respondent’s
examiner, Dr. Go, did not dispute Petitioner’s treatment.

The parties stipulated that Respondent is entitled to a credit under Section 8(j) of the Act of
$89,997.04 for related care paid by Respondent’s Group carrier Blue Cross Blue Shield as
reflected in PX 14.

Overall, the Arbitrator finds Petitioner’s treatment to be reasonable and necessary and finds
that Respondent has not paid for said treatment. As such, the Arbitrator orders Respondent
to pay Petitioner directly for $28,241.81 in outstanding medical services and $84.30 in out-
of-pocket expenses, pursuant to the medical fee schedule and Sections 8(a) and 8.2 of the Act.

Respondent shall hold Petitioner harmless from any claims by any providers of the services
(including Blue Cross Blue Shield lien as reflected in PX14) for which Respondent is
receiving a credit provided in Section 8(j) of the Act.

Issue K, whether Petitioner is entitled to temporary total disability benefits, the Arbitrator finds

as follows:

In determining whether a claimant remains entitled to receiving TTD benefits, the primary
consideration is whether the claimant’s condition has stabilized and whether he is capable of a
return to the workforce. Interstate Scaffolding. Inc. v. Illinois Workers’ Comp. Comm’n, 236 111.2d
132, 148 (2010). Once an injured employee's physical condition stabilizes, he is no longer eligible
for TTD benefits. Archer Daniels Midland Co. v. Indus. Comm’n, 138 I11.2d 107, 118 (1990).

The medical records of Dr. Chemello restricted Petitioner from work as of April 6, 2020 through
his release on April 20, 2020, a period of 2 weeks. Petitioner was restricted by Dr. Podbielski
from the date of the wedge resection surgery of July 8, 2020 through October 22, 2020, a period
of 15-1/7 weeks.

The Arbitrator relies on the medical records and Petitioner’s testimony and finds
Respondent liable for 17 1/7 weeks of TTD benefits (4.6.20 through 4.20.20 and 7.8.20
through 10.22.20) at a weekly rate of $1,148.15.

Issue L, the nature and extent of the injury, the Arbitrator finds as follows:

In determining PPD benefits, Section 8.1b(b) of the Act directs the Commission to consider: "(i)
the reported level of impairment pursuant to subsection (a); (i1) the occupation of the injured
employee; (iii) the age of the employee at the time of the injury; (iv) the employee's future earning
capacity; and (v) evidence of disability corroborated by the treating medical records." 820 ILCS
305/8.1b(b); Con-Way Freight, Inc. v. Illinois Workers' Compensation Comm'n, 2016 IL App
(1st) 152576 WC, 422, 67 N.E.3d 959. “No single enumerated factor shall be the sole determinant
of disability." 820 ILCS 305/8.1b(b).
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Under Section 8.1b(b)(i), the Arbitrator notes that no permanent partial disability impairment
report and/or opinion was submitted into evidence. The statute does not require the claimant to
submit an impairment rating. It only requires that the Commission consider such a report if in
evidence and regardless of which party submitted it. See Continental Tire of the Americas, LLC
v. Illinois Workers' Compensation Comm'n, 2015 IL App (5th) 140445WC, 9 17, 43 N.E.3d 556.
Therefore, the Arbitrator gives no weight to this factor.

Under Section 8.1b(b)(ii), the occupation of the injured employee, the Arbitrator notes that
Petitioner was a Firefighter/Paramedic for the Respondent which is laborious and will likely result
in repeated inhalational exposure. Petitioner testified to being out of breath at times although he
has no medical restrictions. The Arbitrator therefore gives moderate weight to this factor in favor
of Petitioner.

Under Section 8.1b(b)(iii), the age of the employee at the time of the injury, the Arbitrator notes
that Petitioner was 42 years old at the time of the accident and has many working years ahead of
him. The Arbitrator gives great weight to this factor in favor of Petitioner.

Under Section 8.1b(b)(iv), the employee's future earning capacity, the Arbitrator notes that there
is no evidence of diminished earning capacity. The Arbitrator gives moderate weight to this factor
in favor of Respondent.

Under Section 8.1b(b)(iv), evidence of disability corroborated by the treating medical records, the
Arbitrator gives moderate weight to this factor in favor of Petitioner. Petitioner had histoplasma
pneumonia, bronchoscopic biopsy of the lymph nodes and a removal of a wedge of his upper right
lung lymph nodes of the mediastinum and subcarinal space. Except for Petitioner’s testimony of
sporadic shortness of breath there is no medical evidence of respiratory deficit.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that
Petitioner sustained permanent partial disability to the extent of 10% loss of person as a
whole pursuant to §8d2 of the Act which corresponds to 50 weeks of permanent partial
disability benefits at a weekly rate of $813.87.

Issue M, whether penalties or fees should be imposed upon Respondent, the Arbitrator finds as

follows:

The Arbitrator declines to impose penalties or fees upon Respondent finding that its reliance on
Dr. Go’s opinions was reasonable and in good faith.

Issue N, whether Respondent is due any credit, the Arbitrator finds as follows:

Respondent claims a credit for the salary paid to Petitioner from June 7, 2020, to October 12, 202
totaling $21,797.87. (RX9). Chief Bonnar testified that any benefits coded “work comp” on his
payroll would be workers’ compensation benefits and are not part of sick or vacation time. (Tr.
270) Said payments reflect his regular pay. (Tr. 271). Petitioner testified that he was paid weekly
benefits after June 7, 2020. (See Tr. 116).
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While examination of Respondent’s payroll records shows some payment for sick and vacation
pay, Respondent’s Exhibit 9 reflects workers compensation pay from July 5, 2020 through October
24, 2020. However, pursuant to Section 8(j)(2) of the Act, Respondent’s credit is limited to the
amount of TTD due for his two week pay periods, which in this case is $2,296.30.

As a result, the Arbitrator finds that Respondent is entitled to a credit of $14,115.23.

Issue O, the admissibility of Petitioner’s Exhibit 4, the Arbitrator finds as follows:

The Illinois rules of evidence govern proceedings before the Commission unless the Act provides
otherwise. RG Construction Services v. [llinois Workers' Compensation Comm'n, 2014 IL App
(1st) 132137WC, § 35, 24 N.E.3d 923. Hearsay “is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.” I1l. R. Evid. 801.

Respondent objects to various pages of Petitioner’s Exhibit 4 as hearsay and Petitioner maintains
that said documents are admissible as Public Records and Business Records. See TA 294-302;
I11. R. Evid. 803; I11. Sup. Ct. R. 236.

Under Rule 803(8), records, reports, statements, or data compilations, in any form, of public
offices or agencies, setting forth (A) the activities of the office or agency, (B) matters observed
pursuant to duty imposed by law as to which matters there was a duty to report, ... or (C) in a civil
case or against the State in a criminal case, factual findings from a legally authorized
investigation, but not findings containing expressions of opinions or the drawing of conclusions,
unless the opposing party shows that the sources of information or other circumstances indicate
lack of trustworthiness. Ill. R. Evid. 803.

Under Rule 803(6), records of regularly conducted activity are considered an exception to hearsay
and may be admitted if (1) the records were made at or near the time by, or from information
transmitted by, a person with knowledge; (2) the records were kept in the course of a regularly
conducted business activity, and (3) it was the regular practice of that business activity to make
such records. The opposing party may show that the exception should not apply as the source of
information, or the method or circumstances of preparation indicate lack of trustworthiness. Ill.
R. Evid. 803; See Ill. Sup. Ct. R. 236 (stating that business records are admissible if made in the
regular course of business, and if it’s the regular course of the business to make such records).

Cpt. Schemlzer testified extensively on the foundation of Petitioner’s Exhibit 3 but not Exhibit 4.
Petitioner testified that he was an inspector for Respondent, and it was Respondent’s policy to
produce an inspection report for any address that had been inspected. (TA 97). He testified that
the inspection reports are kept in the normal course of business through a database called “ESO
Suite.” (TA 98). Petitioner testified that each inspection report was in the same or substantially
same condition as they were when pulled from the ESO Suite. (TA 101-102, PX 4). The

10
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Arbitrator finds that sufficient foundation has been laid for the admission of Petitioner’s Exhibit
4!,

It is so ordered:

=)

Arbitrator Rachael Sinnen

! The parties agreed to redact all copies of post-it notes on Exhibit 4.

11
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STATE OF ILLINOIS ) Izl Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modify |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Brian Weinstein,
Petitioner,

VS. NO: 20 WC 25664

Chicago Ridge Fire Department,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses, occupational
disease, permanent disability, temporary disability, permanent disability and evidentiary issues and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 31, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

There is no bond for the removal of this cause to the Circuit Court by Respondent pursuant
to §19(f)(2) of the Act. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 8, 2023 Iy Stephien ). Wathio
010/11/23 Stephen J. Mathis
DLS/rm
046 Is/Ware Parker
Marc Parker
DISSENT

I respectfully dissent from the Majority which affirmed and adopted the Decision of the
Arbitrator. I would have found that the Petitioner did not sustain his burden of proving his current
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condition of ill-being, Histoplasmosis or Histoplasma pneumonia, was causally connected to his
work as a firefighter, reversed the Decision of the Arbitrator, and denied compensation.

Our Act provides in pertinent part (820 ILCS 305 §6(f)):
“Any condition or impairment of health of an employee employed as a firefighter,
emergency medical technician (EMT), or paramedic which results directly or indirectly from
any bloodborne pathogen, lung or respiratory disease or condition, heart or vascular disease
or condition, hypertension, tuberculosis, or cancer resulting in any disability (temporary,
permanent, total, or partial) to the employee shall be rebuttably presumed to arise out of and
in the course of the employee's firefighting, EMT, or paramedic employment and, further,
shall be rebuttably presumed to be causally connected to the hazards or exposures of the
employment. This presumption shall also apply to any hernia or hearing loss suffered by an
employee employed as a firefighter, EMT, or paramedic. *** The changes made to this
subsection by this amendatory Act of the 98th General Assembly shall be narrowly
construed.

The statutory presumption quoted above applies to Petitioner because he is a firefighter.
However, the language does not specifically include the disease of Histoplasmosis, which is a
fungal infection. The statutory language specifies that this presumption is to be narrowly construed.
Therefore, I conclude that the condition of Histoplasmosis is not a condition that evokes the
presumption that the condition was caused by Petitioner’s work activities as a firefighter. Because I
believe the presumption of causation is inapplicable here, Petitioner clearly has the burden of
proving his condition was caused by exposure associated with his job. I do not believe he sustained
that burden.

Initially, there was no evidence actually establishing what exposure Petitioner had to
offending environments that could have caused Histoplasmosis.  Petitioner testified that
“sometimes” birds got into the firehouse through the bay doors. However, that testimony alone is
not sufficient to establish exposure especially since Petitioner’s co-worker testified that it happened
maybe three to four times a year and Chief Bonnar testified he did not know of any such instance,
that he would have been made aware of such situations, and would have addressed it aggressively
knowing the dangers of Histoplasmosis as a chicken farmer.

In addition, Petitioner did not actually establish the specific offensive exposure he
encountered in his firefighter/EMT calls. Petitioner testified that he often had to enter spaces that
were moldy, rodent infested, or was in a generally dilapidated condition. However, that testimony
was largely rebutted by the testimony of Chief Bonnar who noted that Petitioner worked as
driver/operator of fire apparatus, and usually did not go into buildings. In addition, he reviewed the
calls Petitioner submitted and found no instance in which he would be exposed to birds, bats or
smoke. The lack of specific evidence of exposure here distinguishes the instant case from Tolbert v
IWCC, 11 N.E.2d 453 (4" Dist. WC Div., 2014). In Tolbert, the claimant’s job was cleaning out
grain bins. The testimony and medical records noted the presence of pigeons and bird droppings
and that the work activities created a lot of airborne dust. In addition, there was a specific medical
opinion that the inhalation of that dust caused the claimant’s Histoplasmosis.

In the instant case, I do not find the “causation opinions” of Petitioner’s treating doctors
persuasive. Dr. Podbielski wrote in his treatment notes while his “blood tests were negative for
Histoplasmosis he did have yeast in his lungs (which is abnormal). Whether they were actually
Histoplasmosis or not is less important than the fact that he did have yeast in his lungs and lymph
nodes which is abnormal and required medical/surgical intervention. Although it is impossible to
determine with absolute certainty that his exposure to yeast was from his job as firefighter, given
that he had no other exposure history, occupational exposure seems the most likely cause of this
problem.” Similarly, Dr. Barry noted that Petitioner was “a firefighter and is exposed to wet,
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dilapidated buildings frequently. It is very possible that patient was exposed to histoplasma in this
manner.” In my opinion these “opinions” are speculative and seemly based on the incorrect
assumption about the times Petitioner was actually exposed to offensive environments.

It is noteworthy that Petitioner did not have issues with his lungs until his son was diagnosed
with pneumonia and his wife “also became ill” presumably with a similar condition. I find the
causation opinions of Dr. Go more persuasive than those of Petitioner’s treaters. Unlike Dr.
Podbielski and Dr. Barry, Respondent’s Section 12 medical examiner, Dr. Go, specifically looked at
the exposure Petitioner actually experienced. Dr. Go did not believe that Petitioner “was exposed to
histoplasma of sufficient degree during his work as to develop clinical infection” because there was
“no specific proximate exposure to conditions that would lead to histoplasmosis.” He noted that
histoplasmosis is “exceedingly common” in the US, particularly in the Midwest. “In the Ohio and
Mississippi River Valleys, a region that included Chicago, skin testing has shown that up to 90% of
adults have been exposed to the fungus.” He also believed there was no causal connection between
Petitioner’s work and his pneumonia. While Dr. Go did not believe Petitioner caught pneumonia
from his son, they both could have had the same exposure to histoplasma, which would not likely be
in the firehouse or on any firefighter/EMT calls on which Petitioner was sent.

In my opinion, Petitioner did not sustain his burden of proving sufficient work-related
exposure to offending environments that would have caused his Histoplasmosis or Histoplasma
pneumonia. Based on the opinions of Dr. Go, I do not believe Petitioner was at greater risk of
developing Histoplasmosis or Histoplasma pneumonia than any other Midwesterner and the risk of
developing that condition was not associated with his occupation as firefighter. Therefore, I would
have found that the Petitioner did not sustain his burden of proving his current condition of ill-
being, Histoplasmosis or Histoplasma pneumonia, was causally connected to his work as a
firefighter, reversed the Decision of the Arbitrator, and denied compensation. Accordingly, I
respectfully dissent from the Majority.

1sDeborat L. Simpson

010/11/23 Deborah L. Simpson
DLS/dw
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) D Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Brian Weinstein Case# 20 WC 25664
Employee/Petitioner
v. Consolidated cases:

Chicago Ridge Fire Department
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Rachael Sinnen, Arbitrator of the Commission, in the city of
Chicago, on 10.26.22. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|X| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

& What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD
L. & What is the nature and extent of the injury?
M. |E Should penalties or fees be imposed upon Respondent?
N. @ Is Respondent due any credit?
0. [X] Other Admissibility of Px 4

FEEQOmMmOOw

~

ICArbDec 2/10 69 W Washington Street Suite 900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 3.23.20, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $89,555.96; the average weekly wage was $1,722.23.
On the date of accident, Petitioner was 42 years of age, single with 4 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $14,115.23 for other
benefits, for a total credit of $14,115.23.

Respondent is entitled to a credit of $89,997.04 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner directly $28,241.81 in outstanding medical services and $84.30 in out-of-pocket
expenses, pursuant to the medical fee schedule and Sections 8(a) and 8.2 of the Act. Respondent shall hold
Petitioner harmless from any claims by any providers of the services (including Blue Cross Blue Shield lien as
reflected in PX14) for which Respondent is receiving a credit provided in Section 8(j) of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $1,148.15 per week for 17 1/7 weeks,
commencing 4.6.20 through 4.20.20 and 7.8.20 through 10.22.20, as provided in Section 8(b) of the Act.

The Arbitrator makes an award of 10% loss of use of the person as a whole under Section 8d2 which
corresponds to 50 weeks of permanent partial disability benefits at a weekly rate of $813.87. See Conclusions of
Law for Arbitrator’s considerations under §8.1b(b) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

JANUARY 31, 2023

/)

Signature of Arbitrator
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
Brian Weinstein
Petitioner,
V.
Case No. 20WC16886

consolidated with
Case No. 20WC25664

Chicago Ridge Fire Department

N N N N N N N N N N

Respondent.

CORRECTED FINDINGS OF FACT

This matter proceeded to hearing on October 26, 2022, in Chicago, Illinois before Arbitrator
Rachael Sinnen on Petitioner’s Request for Hearing under the Occupational Diseases Act “ODA”.
Issues in dispute include accident, causation, average weekly wage “AWW,” unpaid medical bills,
temporary total disability “TTD” benefits, Respondent’s credit, and penalties.  Arbitrator’s
Exhibits “Ax” 1 and 2.

Job Duties

In 2019 and 2020 (including the date of accident March 23, 2020), Petitioner was a
firefighter/EMS for the Respondent and had been since February 2, 2004. (Transcript “TA” 17).
Petitioner’s primary duties were to respond to emergency calls, ambulance calls, and fire calls out
of a firehouse in Chicago Ridge, Illinois. In addition, Petitioner inspected single-family
residences, for the purpose of rentals in multifamily buildings and commercial buildings.

Petitioner would inspect for various code violations and look for rodent harboring, the presence
of mold, openings in the drywall and in the ceilings, electrical hazards, and fire department
violations. (TA 62). Petitioner would inspect for pests or rat abatement in attics, basements, crawl
spaces and similar spaces with exposed soil.

Petitioner testified that it was not mandatory to wear supplementary oxygen or facemasks upon
entering buildings for purposes of inspection or for EMS calls. During EMS calls there is no

respiratory protection afforded. (TA 58-59).

The Firehouse

The firehouse is located at 10063 Virginia Avenue in Chicago Ridge, Illinois. (TA 26). Petitioner
testified extensively regarding the firehouse, surrounding buildings and their locations. A
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recycling plant called Resource Management was located across the right, approximately 400 feet
from the firehouse. Garbage trucks would line up on the side of the street, going in and out of the
plant, to dump the garbage to be sorted. (TA 37-38). Pawsitively Heaven is a dog
daycare/boarding facility located 200 feet from the firehouse. (TA 38-40). Petitioner testified that
animal food and feces/urine were located on the outside of that facility. Petitioner testified to
noticed noxious smells emanating from these facilities as well as the presence of birds and mice.
(TA 43).

Petitioner testified that, weather permitting, the firehouse bay doors (which are 20 feet tall) were
left open. Birds would fly into the firechouse. Bird droppings around and inside the firehouse
were common. Droppings were found on the floor, on the vehicles, and on the gear racks. (TA
44-45). Outside the firehouse, bird droppings collect on the driveway, the vehicle pad leading
into the firechouse and the parking lot. (TA 47-48).

Petitioner testified that he tried to clean the base at least once a month which involves spraying
down the areas with water but not using a disinfectant. Petitioner testified that the droppings get
on the bottom of duty boots which are left on when entering the living quarters of the firchouse
(including where the firefighters sleep), which are carpeted. (TA 46-47).

In addition to bird droppings, Petitioner testified to the presence of mice around the firchouse
(more so in the winter). (TA 48). Traps are set for the mice and are then thrown in the garbage.
Petitioner testified that mouse droppings are swept up and floors are mopped but not disinfected.
Petitioner witnessed mouse droppings in the stairwell and up in the bunk area where the
firefighters set traps. (TA 52).

Christopher Schemlzer testified on behalf of Petitioner. He is employed by Respondent as Captain
and EMS coordinator. He's worked with Respondent for 27 years and with Petitioner, on and off,
for about 17-18 years. Petitioner and Cpt. Smeltzer both worked from the firehouse at 10063
Virginia Avenue in Chicago Ridge. Cpt. Smeltzer’s regarding the condition of the firehouse and
surrounding area was like Petitioner’s testimony.

William Bonnar, Jr. testified on behalf of Respondent. He is the Chief of Chicago Ridge for the
last 4 years. (TA 238). He indicated all the operations are handled by captains, lieutenants, and
firefighters, and that he mainly administrates. (TA 253). Chief Bonnar testified that Petitioner
notified him that he was sick but never mentioned it was due to bird droppings and wasn’t sure
how to investigate as Petitioner’s condition was non-cancerous. (TA 241-242; 245). Chief
Bonnar found no evidence that Petitioner was exposed to birds or bats. Chief Bonnar testified
that he has not witnessed a bird fly into or out of the bay. (TA 252). There were no histoplasmosis
outbreaks in his department. (TA 260). He has never seen bird droppings in a firechouse or in the
mezzanine area although he has never cleaned the mezzanine area. (TA 268).

Run Reports / NIFFERS

Petitioner collected run reports (aka NIFFERS) reflecting calls he went on between June 2019
and March 2020. (TA 67; Px 3). The run reports reflect about 269 different residences that
Petitioner responded to. Petitioner documented the address of the location, who was present on
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the call, what vehicles responded, and a brief description in the narrative portion of what was
encountered.

Both Petitioner and Cpt. Schemlzer testified about the quality control of the run reports and
confirmed that they were kept in the normal and usual course of business. Cpt. Schemlzer testified
that some of his job duties was to confirm that the run reports were properly completed, submit
them to the Department of Homeland Security on a monthly basis, and ensured that Freedom of
Information Act requests were completed. (TA 69-81). Cpt. Schemlzer confirmed that run
reports can only be amended by a specific number of people including himself and one other
captain. If a report was amended, it would be flagged for resubmission to the Department of
Homeland Security. Cpt. Schemlzer confirmed that Petitioner’s Exhibit 3 was in the same or
substantially same condition as they were when they were last compiled. (TA 192-195; See TA
81, PX 3).

Petitioner testified that he cross referenced the run reports with official inspection reports from
the City of Chicago Ridge inspections and found many violations within the places he went to
during that time period. (TA 88, PX 4). Petitioner testified that it was the normal course of
business and Respondent’s policy to produce inspection reports of the addresses that had been
inspected. The inspection reports are kept by Respondent in a database called “ESO Suite.”
Petitioner’s Exhibit 4 was a collection of inspection reports (where violations were reported) that
matched with Petitioner’s run reports. Petitioner testified that each the inspection reports was in
the same or substantially same condition as they were when pulled from the ESO Suite. (TA 101-
102, PX 4).

Based on Petitioner’s Exhibits 3 and 4, Petitioner testified that he entered 28 places (out of 241)
from June 1, 2019, through March 2020 that had reports of mold and dilapidated conditions. (TA
109). Petitioner testified that after reviewing Petitioner’s Exhibits 3 and 4, his memory was
refreshed, and he recalled that most places were multi-family dwellings that were unsanitary. He
recalled one home where the owner allowed animals to urinate and defecate on pads located inside
the home and there was mold from improper ventilation. He also recalled a specific event in
February 2020 where a patient he transported that was lying in a soiled home hospital bed. (TA
105-109).

Summary of Medical Records

The March 11, 2020, records of Dr. Chemello reflect Petitioner was in a good condition of health.
(PX 6, 23-28). The February 27, 2020, Palos records document an annual physical examination
for Petitioner as a firefighter/paramedic and note a normal examination with approval for full duty
without restrictions and for respirator use. (RX 5, p. 61).

On March 23, 2020, Petitioner presented to Dr. Chemello reporting a runny nose, sore throat,
swollen glands, and minimal non-productive cough. Subsequent visits in late March with Dr.
Chemello reflect continued coughing with occasional white yellow sputum wheezing with forced
expiration. On March 27, 2020, Dr. Chemello diagnosed acute bronchitis with bronchospasm.
An April 6, 2020, chest x-ray reflected a history of cough the past 4 to 5 weeks, bronchitis, and a
nodular opacity in the right midlung field and hazy infiltrates into the right lower lobe, findings
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likely related to pneumonia. (PX 7, 22). On April 6th, 2020, Dr. Chemello documented that
Petitioner may return to work once all his symptoms resolve. (PX 6, 33-51). On April 11th, 2020,
Dr. Chemello stated that Petitioner could return to work on April 20, 2020, if Petitioner was
asymptomatic. (PX 6, 57-58).

A May 12, 2020, Chest CT reflected a right upper lobe pulmonary nodule along the horizontal
fissure (PX 7, 27-28) and on May 28, 2020, Dr. Podbielski noted the lung nodule, enlarged lymph
nodes and abnormal CT scan of chest and a subsequent referral was made for thoracic surgical
evaluation for RUL lung nodule, mediastinal and hilar adenopathy. It was noted that the CT scan
demonstrated 1.5 cm spiculated mass in anterior segment of the right upper lobe of lung as well
as two small hepatic hemangiomas and scarring in the parenchyma of the right lower lobe.
Further, a PET/CT scan performed May 20, 2020, showed multiple hypermetabolic lymph nodes
in the cervical, mediastinal, and right hilar region. A bronchoscopy was to be performed by Dr.
Nawa of Advocate Christ along with a bronchial biopsy and a formal pulmonary function test.
(PX 7, 31-35; PX 6, 60-63).

On June 4, 2020, Petitioner underwent a bronchoscopic biopsy with postoperative diagnosis of
right upper lobe nodule and mediastinal and hilar lymphadenopathy. (PX 6, 66-68).

On June 11, 2020, Dr. Podbielski noted chief complaints as right upper lobe lung nodule and
mediastinal adenopathy. This is the first time Dr. Podbielski describes Petitioner as a 42 y/o
Lockport firefighter. The procedure showed no evidence of malignancy. The notes indicate that
Petitioner was anxious about cancer and deciding on a surgical resection for right thoracotomy
and lung resection at Palos Hospital. He indicated he shares an email from his attorney regarding
a workers’ compensation claim. (PX 7, 66).

On July 8, 2020, Petitioner underwent wedge resection of right upper lung nodule and resection
of mediastinal lymph nodes, histoplasmosis unspecified, encapsulated. The operative report
reflected that Petitioner was a 42-year-old firefighter with a significant exposure history to dust
and inhalation of fumes. (PX 7, 90).

A July 10, 2020, addendum by Sheila Barry, M.D. of Metro Infectious Disease Consultants
reflected that Petitioner was a firefighter, had a history of histoplasma pneumonia in March, and
noted that that the histoplasma identified in pathology is an isolated pulmonary nodule. Petitioner
was described as young, otherwise healthy, and not immunocompromised. (PX 7, 38)

The July 30, 2020, note of Dr. Podbielski notes that Petitioner’s employment as a firefighter with
significant inhalation exposure is consistent with his final diagnosis. Petitioner was advised not
to return to work until after his October appointments. (PX 7, 128).

The September 4, 2020, record of Dr. Barry notes a suspicion of acquired histoplasma pneumonia
through entering dilapidated buildings/old fire locations including any place that is damp, moldy
and soil is disturbed. Dr. Barry noted that Petitioner’s solitary nodule does not likely require
therapy but will require follow-ups for any new nodule formation or active pulmonary
histoplasmosis. (PX 9, 12-13).
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On October 15, 2020, Dr. Podbielski cleared Petitioner to full duty work starting October 22,
2020. He advised that Petitioner follow up with repeat chest scans every 6 months for the next
3-4 years. It was noted that (while impossible to know exactly) Petitioner’s occupational
exposure (exposure to yeast as a firefighter) was most likely the cause of his problems given that
he had no other exposure history.

On October 22, 2020, Dr. Barry saw Petitioner as a follow up on possible pulmonary
histoplasmosis. Dr. Barry’s assessment was histoplasmosis. Dr. Barry opined that Petitioner had
an isolated pulmonary nodule reflecting evidence of histoplasmosis. It was explained that
Petitioner’s histoplasmosis was not a systemic infection, which likely explains why his serology
was negative. The record notes that it is possible that the initial pneumonia of March 2020 was
acute histoplasma pneumonia and that the patient recovering from levofloxacin was coincidental.
Dr. Barry commented that there was no imaging available from prior to March of 2020 to
determine if the pulmonary nodule existed prior to this acute symptomatic pneumonia of March
2020. Dr. Barry documented that Petitioner is a firefighter and is exposed to wet, dilapidated
buildings frequently and possibly to histoplasma as a result. No further treatment was
recommended. (PX 9, 21-22)

Respondent’s Record Review

On March 17, 2022, Respondent commissioned a record review with Leonard Go, M.D. In
addition to records, Dr. Go documents his review of four run reports from March 15-21, 2020

as well as an “incident type report” from January 2015-2020 showing 369 incidents and an
“incident list” from January 1, 2020, through March 23, 2020, showing 694 incidents.

Dr. Go opined that Petitioner had histoplasma pneumonia initially, which later resolved, leaving
behind a lung nodule, and enlarged thoracic lymph biopsied on July 8, 2020. Dr. Go concluded
there was no reported specific proximate exposure to conditions that would lead to histoplasmosis.
As a result, Dr. Go did not believe Petitioner was exposed to histoplasma of sufficient degree
during his work to develop a clinical infection. It should be noted that Dr. Go did not believe
Petitioner caught pneumonia from his son. Dr. Go opined that Petitioner’s treatment was both
reasonable and necessary.

CORRECTED CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth
below.

For clarity, Petitioner filed two claims. One alleges a date of accident of March 23, 2020 (Case
No. 20WC25664) reflecting when Petitioner first presented to Dr. Chemello with symptoms of
pneumonia and the second date of accident of July 30, 2020 (Case No. 20WC16686) reflects
when Petitioner underwent surgery.

Rulings on evidentiary objections to Petitioner’s Exhibit 4 were reserved at hearing. As discussed
in further detail under Issue O, the Arbitrator overrules Respondent’s objections and considers
said exhibit in the following conclusions of law.
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Issue C, whether the accident arose out of and in the course of Petitioner's employment by
Respondent, the Arbitrator finds as follows:

Section 1(d) of the Illinois Workers Compensation Act, reads in relevant part:

In this Act the term “Occupational Disease” means a disease arising out of and in
the course of the employment or which has become aggravated and rendered
disabling as a result of the exposure of the employment. Such aggravation shall
arise out of a risk peculiar to or increased by the employment and not common to
the general public.

A disease shall be deemed to arise out of the employment if there is apparent to the
rational mind, upon consideration of all the circumstances, a causal connection
between the conditions under which the work is performed and the occupational
disease. The disease need not to have been foreseen or expected but after its
contraction it must appear to have had its origin or aggravation in a risk connected
with the employment and to have flowed from that source as a rational
consequence.

An employee shall be conclusively deemed to have been exposed to the hazards of
an occupational disease when, for any length of time however short, he or she is
employed in an occupation or process in which the hazard of the disease exists...

Any condition or impairment of health of an employee employed as a firefighter,
emergency medical technician (EMT), ... which results directly or indirectly from
any bloodborne pathogen, lung or respiratory disease or condition ... to the
employee shall be rebuttably presumed to arise out of and in the course of the
employee’s ... employment and, further, shall be rebuttably presumed to be
causally connected to the hazards or exposures of the employment.

820 ILCS 310/1.

Petitioner’s work as a firefighter/EMS for Respondent grants him the rebuttable presumption
afforded in Section 1(d) of the Act as the Arbitrator finds that histoplasmosis (a lung infection)
qualifies as a “lung or respiratory disease or condition.” See 820 ILCS 310/1 (Emphasis added).

Regardless of Petitioner’s rebuttable presumption, the Arbitrator finds that Petitioner has met his
burden of proof. The Arbitrator finds the testimony of Petitioner and Cpt. Schemlzer to be
credible regarding Petitioner’s exposure to droppings in and around the firechouse. The Arbitrator
places less weight on the testimony of Chief Bonnar who stood alone in denying the presence of
droppings. Further, regardless of the admission of Petitioner’s Exhibits 3 and 4, Petitioner
testified credibly to visiting multiple locations with dampness, mold, and dilapidated facilities
from June 1, 2019, through March 2020.
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Respondent’s expert, Dr. Go, agrees with the diagnosis and treatment of Petitioner’s treaters but
opined that there was no reported specific proximate exposure to conditions that would lead to
histoplasmosis. However, Petitioner need not identify a particular exposure to conclusively prove
a hazardous exposure. See Freeman United Coal Mining Co. v. Industrial Comm'n (lefler), 188
I11. 2d 243, 720 N.E.2d 1063 (1999). It is clear to the Arbitrator that a causal connection exists
between the conditions under which Petitioner’s work was performed and the occupational
disease.

The Arbitrator finds that the alleged accident/exposure arose out of and in the course of
Petitioner's employment by Respondent.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the
Arbitrator finds as follows:

Petitioner’s work as a firefighter/EMS for Respondent grants him the rebuttable presumption
afforded in Section 1(d) of the Act.

Regardless of Petitioner’s rebuttable presumption, the Arbitrator finds that Petitioner has met his
burden of proof. Dr. Barry suspected acquired histoplasma pneumonia from entering dilapidated
buildings including locations that are damp, moldy and soiled and suspected acquired. Dr. Go, on
behalf of Respondent, did not disagree with the diagnosis and treatment of Petitioner’s treaters
but did not see a specific exposure that could cause histoplasmosis. As discussed above, Petitioner
need not show a specific exposure for a compensable claim. Moreover, Dr. Barry’s understanding
of Petitioner’s work conditions correlates with Petitioner’s testimony at trial. As a result, the
Arbitrator places more weight on the opinions of Dr. Barry and his treating physicians over those
of Dr. Go.

The Arbitrator finds that Petitioner's current condition of ill-being is causally related to the
injury.

Issue G, Petitioner’s earnings, the Arbitrator finds as follows:

Relying on Petitioner’s testimony and payroll records submitted into evidence, the
Arbitrator finds that in the year preceding the injury, Petitioner earned $89,555.96 and the
average weekly wage was $1,722.23.

Issue J, whether the medical services that were provided to Petitioner were reasonable and
necessary and whether Respondent has paid all appropriate charges for all reasonable and
necessary medical services, the Arbitrator finds as follows:

Section 8(a) of the Act states a Respondent is responsible “...for all the necessary first aid, medical
and surgical services, and all necessary medical, surgical and hospital services thereafter incurred,
limited, however, to that which is reasonably required to cure or relieve from the effects of the
accidental injury...” A claimant has the burden of proving that the medical services were
necessary, and the expenses were reasonable. See Gallentine v. Industrial Comm'n, 201 I11.App.3d
880, 888 (2nd Dist. 1990).
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Having found Petitioner’s treaters to be credible, the Arbitrator also notes that Respondent’s
examiner, Dr. Go, did not dispute Petitioner’s treatment.

The parties stipulated that Respondent is entitled to a credit under Section 8(j) of the Act of
$89,997.04 for related care paid by Respondent’s Group carrier Blue Cross Blue Shield as
reflected in PX 14.

Overall, the Arbitrator finds Petitioner’s treatment to be reasonable and necessary and finds
that Respondent has not paid for said treatment. As such, the Arbitrator orders Respondent
to pay Petitioner directly for $28,241.81 in outstanding medical services and $84.30 in out-
of-pocket expenses, pursuant to the medical fee schedule and Sections 8(a) and 8.2 of the Act.

Respondent shall hold Petitioner harmless from any claims by any providers of the services
(including Blue Cross Blue Shield lien as reflected in PX14) for which Respondent is
receiving a credit provided in Section 8(j) of the Act.

Issue K, whether Petitioner is entitled to temporary total disability benefits, the Arbitrator finds

as follows:

In determining whether a claimant remains entitled to receiving TTD benefits, the primary
consideration is whether the claimant’s condition has stabilized and whether he is capable of a
return to the workforce. Interstate Scaffolding. Inc. v. Illinois Workers’ Comp. Comm’n, 236 111.2d
132, 148 (2010). Once an injured employee's physical condition stabilizes, he is no longer eligible
for TTD benefits. Archer Daniels Midland Co. v. Indus. Comm’n, 138 I11.2d 107, 118 (1990).

The medical records of Dr. Chemello restricted Petitioner from work as of April 6, 2020 through
his release on April 20, 2020, a period of 2 weeks. Petitioner was restricted by Dr. Podbielski
from the date of the wedge resection surgery of July 8, 2020 through October 22, 2020, a period
of 15-1/7 weeks.

The Arbitrator relies on the medical records and Petitioner’s testimony and finds
Respondent liable for 17 1/7 weeks of TTD benefits (4.6.20 through 4.20.20 and 7.8.20
through 10.22.20) at a weekly rate of $1,148.15.

Issue L, the nature and extent of the injury, the Arbitrator finds as follows:

In determining PPD benefits, Section 8.1b(b) of the Act directs the Commission to consider: "(i)
the reported level of impairment pursuant to subsection (a); (i1) the occupation of the injured
employee; (iii) the age of the employee at the time of the injury; (iv) the employee's future earning
capacity; and (v) evidence of disability corroborated by the treating medical records." 820 ILCS
305/8.1b(b); Con-Way Freight, Inc. v. Illinois Workers' Compensation Comm'n, 2016 IL App
(1st) 152576 WC, 422, 67 N.E.3d 959. “No single enumerated factor shall be the sole determinant
of disability." 820 ILCS 305/8.1b(b).
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Under Section 8.1b(b)(i), the Arbitrator notes that no permanent partial disability impairment
report and/or opinion was submitted into evidence. The statute does not require the claimant to
submit an impairment rating. It only requires that the Commission consider such a report if in
evidence and regardless of which party submitted it. See Continental Tire of the Americas, LLC
v. Illinois Workers' Compensation Comm'n, 2015 IL App (5th) 140445WC, 9 17, 43 N.E.3d 556.
Therefore, the Arbitrator gives no weight to this factor.

Under Section 8.1b(b)(ii), the occupation of the injured employee, the Arbitrator notes that
Petitioner was a Firefighter/Paramedic for the Respondent which is laborious and will likely result
in repeated inhalational exposure. Petitioner testified to being out of breath at times although he
has no medical restrictions. The Arbitrator therefore gives moderate weight to this factor in favor
of Petitioner.

Under Section 8.1b(b)(iii), the age of the employee at the time of the injury, the Arbitrator notes
that Petitioner was 42 years old at the time of the accident and has many working years ahead of
him. The Arbitrator gives great weight to this factor in favor of Petitioner.

Under Section 8.1b(b)(iv), the employee's future earning capacity, the Arbitrator notes that there
is no evidence of diminished earning capacity. The Arbitrator gives moderate weight to this factor
in favor of Respondent.

Under Section 8.1b(b)(iv), evidence of disability corroborated by the treating medical records, the
Arbitrator gives moderate weight to this factor in favor of Petitioner. Petitioner had histoplasma
pneumonia, bronchoscopic biopsy of the lymph nodes and a removal of a wedge of his upper right
lung lymph nodes of the mediastinum and subcarinal space. Except for Petitioner’s testimony of
sporadic shortness of breath there is no medical evidence of respiratory deficit.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that
Petitioner sustained permanent partial disability to the extent of 10% loss of person as a
whole pursuant to §8d2 of the Act which corresponds to 50 weeks of permanent partial
disability benefits at a weekly rate of $813.87.

Issue M, whether penalties or fees should be imposed upon Respondent, the Arbitrator finds as

follows:

The Arbitrator declines to impose penalties or fees upon Respondent finding that its reliance on
Dr. Go’s opinions was reasonable and in good faith.

Issue N, whether Respondent is due any credit, the Arbitrator finds as follows:

Respondent claims a credit for the salary paid to Petitioner from June 7, 2020, to October 12, 202
totaling $21,797.87. (RX9). Chief Bonnar testified that any benefits coded “work comp” on his
payroll would be workers’ compensation benefits and are not part of sick or vacation time. (Tr.
270) Said payments reflect his regular pay. (Tr. 271). Petitioner testified that he was paid weekly
benefits after June 7, 2020. (See Tr. 116).
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While examination of Respondent’s payroll records shows some payment for sick and vacation
pay, Respondent’s Exhibit 9 reflects workers compensation pay from July 5, 2020 through October
24, 2020. However, pursuant to Section 8(j)(2) of the Act, Respondent’s credit is limited to the
amount of TTD due for his two week pay periods, which in this case is $2,296.30.

As a result, the Arbitrator finds that Respondent is entitled to a credit of $14,115.23.

Issue O, the admissibility of Petitioner’s Exhibit 4, the Arbitrator finds as follows:

The Illinois rules of evidence govern proceedings before the Commission unless the Act provides
otherwise. RG Construction Services v. [llinois Workers' Compensation Comm'n, 2014 IL App
(1st) 132137WC, § 35, 24 N.E.3d 923. Hearsay “is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.” I1l. R. Evid. 801.

Respondent objects to various pages of Petitioner’s Exhibit 4 as hearsay and Petitioner maintains
that said documents are admissible as Public Records and Business Records. See TA 294-302;
I11. R. Evid. 803; I11. Sup. Ct. R. 236.

Under Rule 803(8), records, reports, statements, or data compilations, in any form, of public
offices or agencies, setting forth (A) the activities of the office or agency, (B) matters observed
pursuant to duty imposed by law as to which matters there was a duty to report, ... or (C) in a civil
case or against the State in a criminal case, factual findings from a legally authorized
investigation, but not findings containing expressions of opinions or the drawing of conclusions,
unless the opposing party shows that the sources of information or other circumstances indicate
lack of trustworthiness. Ill. R. Evid. 803.

Under Rule 803(6), records of regularly conducted activity are considered an exception to hearsay
and may be admitted if (1) the records were made at or near the time by, or from information
transmitted by, a person with knowledge; (2) the records were kept in the course of a regularly
conducted business activity, and (3) it was the regular practice of that business activity to make
such records. The opposing party may show that the exception should not apply as the source of
information, or the method or circumstances of preparation indicate lack of trustworthiness. Ill.
R. Evid. 803; See Ill. Sup. Ct. R. 236 (stating that business records are admissible if made in the
regular course of business, and if it’s the regular course of the business to make such records).

Cpt. Schemlzer testified extensively on the foundation of Petitioner’s Exhibit 3 but not Exhibit 4.
Petitioner testified that he was an inspector for Respondent, and it was Respondent’s policy to
produce an inspection report for any address that had been inspected. (TA 97). He testified that
the inspection reports are kept in the normal course of business through a database called “ESO
Suite.” (TA 98). Petitioner testified that each inspection report was in the same or substantially
same condition as they were when pulled from the ESO Suite. (TA 101-102, PX 4). The

10
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Arbitrator finds that sufficient foundation has been laid for the admission of Petitioner’s Exhibit
4!,

It is so ordered:

=)

Arbitrator Rachael Sinnen

! The parties agreed to redact all copies of post-it notes on Exhibit 4.

11
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19 WC 30547
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |Z| Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse |:| Second Injury Fund (§8(e)18)
CHAMPAIGN [ ] PTD/Fatal denied
|:| Modify |:| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

JERRY CONNER,

Petitioner,

VS. NO: 19 WC 30547

STANDARD FORWARDING,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of the nature and extent of Petitioner’s
permanent disability, and being advised of the facts and law, affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 2, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
permanent total disability benefits of $971.77 per week for life, commencing on March 15, 2023,
as provided in §8(f) of the Act. Commencing on the second July 15 after the entry of this award,
Petitioner may become eligible for cost-of-living adjustments, paid by the Rate Adjustment Fund,
as provided in §8(g) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $36,600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 8, 2023 s/ Ware Parker
MP:mck Marc Parker
o11/15/23

68

1s) Detborat L. Simpoon
Deborah L. Simpson

st Stephen . Wathis
Stephen J. Mathis
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Champaign ) [ ] Second Injury Fund (§8(c)18)
IZ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY

Jerry Conner Case #19 WC 030547
Employee/Petitioner
V. Consolidated cases:

Standard Forwarding
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Jeanne L. AuBuchon, Arbitrator of the Commission, in the city of Urbana, on March 14, 2023. By
stipulation, the parties agree:

On the date of accident, 9/25/2019, Respondent was operating under and subject to the provisions of the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $75,798.32, and the average weekly wage was $1,457.66.

At the time of injury, Petitioner was 52 years of age, married with 0 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

ICArbDecN&E  2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

* Respondent shall pay Petitioner permanent and total disability benefits of $971.77/week for life,
commencing 3/15/2023, as provided in Section 8(f) of the Act.

* Commencing on the second July 15th after the entry of this award, Petitioner may become eligible for
cost-of-living adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and
a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Deanne &£ QuBuchon JUNE 2, 2023

Signature of Arbitrator

ICArbDecN&E p.2
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PROCEDURAL HISTORY

This matter proceeded to trial on March 14, 2023, on all disputed issues. The sole issue in
dispute is the nature and extent of the Petitioner’s injury. The parties stipulated that, if Petitioner
was still working for Respondent in the same job position, he would be earning $1,849.36 a week.
Additionally, the parties stipulated that if there are any related medical expenses that have not been

paid, the Respondent will pay them or hold Petitioner harmless.

FINDINGS OF FACT

At the time of the accident, the Petitioner was 52 years old, a member of Teamsters Union
for 32 years with a commercial driver’s license (CDL) and working for the Respondent for about
seven years as a linehaul driver hauling freight from terminal to terminal. (AX1, T. 10-12, 15) On
September 25, 2019, he tripped on a wheel chock, causing him to fall forward. hitting his head
against a metal support going into the dock and catching his left arm while supporting himself with
his right hand. (T. 13).

Petitioner was seen at Decatur Memorial OccHealth & Wellness Partners on September
30, 2019, complaining of pain in both shoulders and that he believed he could not perform his job.
(PX2) Petitioner was diagnosed with a contusion of the rotator cuff and was told to take Ibuprofen,
to not lift more than 5 pounds, to perform no overhead work and to perform no commercial driving.
(Id.) He was referred to Dr. John Kefalas, an orthopedic surgeon at Central Illinois Bone & Joint
Center. (Id.)

The Petitioner was seen by Dr. Kefalas on October 4, 2019, and Dr. Kefalas recommended
an MRI of the left shoulder. (PX3) The MRI was performed on October 28, 2019, and showed a

probable recurrent full-thickness tear of the entire supraspinatus tendon (one of the rotator cuff

CONNER, JERRY Page 1 of 7 19 WC 30547
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tendons) with superior migration of the humeral head (ball at the top of the humerus not in its
proper position), severe acromioclavicular (AC) joint (joint connecting the collar bone and
shoulder bade) degeneration, and a sloping Type II acromion (bony tip of the outer edge of the
shoulder blade) which could have attributed to impingement. (PX4) Dr. Kefalas performed a left
rotator cuff repair, subacromial decompression, and removal of loose anchors on February 27,
2020. (PX3) The Petitioner underwent physical therapy and reported to Dr. Kefalas at follow-up
visits that his shoulder was not improving. (Id.) On July 10, 2020, Dr. Kefalas injected the left
glenohumeral joint (the ball-and-socket joint connecting the humerus and shoulder blade) and later
prescribed a nerve medication. On October 7, 2020, Dr. Kefalas referred the Petitioner to a
shoulder specialist. (Id.)

On December 16, 2020, the Petitioner saw Dr. Jay Keener, an orthopedic surgeon at
Washington University, who ordered a CT arthrogram that confirmed some arthritic change in the
left glenohumeral joint as well as possible non-healing of the rotator cuff tendons. (PX7, PX3)
Petitioner returned to see Dr. Kefalas on January 20, 2021. (PX3) Dr. Kefalas did not feel the
Petitioner was a surgical candidate, given the Petitioner’s age and recommended a functional
capacity evaluation (FCE). (PX3)

The FCE was performed on March 10, 2021, at Athletico Physical Therapy. (PX8) The
Petitioner was reported to have given consistent effort. (Id.) The Petitioner was found to not
demonstrate the physical capabilities and functional tolerances to perform all the essential
functions of his job. (Id.) Physical therapist Eric Sparks reported that the Petitioner demonstrated
capabilities and functional tolerances to function within the medium physical demand level from
waist height and below, being able to lift 50 pounds. (Id.) From shoulder height and above, the

Petitioner fell within the sedentary demand level, while the physical demand level of his job was

CONNER, JERRY Page 2 of 7 19 WC 30547



23IWCCO0519

heavy. (Id.) Mr. Sparks found that, based on the disparity between current physical abilities and
required job demands, there may be a probability the Petitioner would not reach required job
demands which will impact returning to work to work at full duty without restrictions. (Id.)

On April 26, 2021, the Petitioner began vocational rehabilitation with Dave Patsavas at
Independent Rehab Services. (PX9) In his initial report, Mr. Patsavas noted that the Petitioner
graduated high school in 1985 and took two years of general studies in college, where his grades
were below average. (Id.) As a union member, he had served as president, recording secretary
and treasurer. (Id.) Regarding computer skills, the Petitioner was familiar with Microsoft
products, could use the internet and email and keyboarded using the “hunt and peck” style. (Id.)
The Petitioner was open to schooling or retraining. (Id.) He had previously taken some online
classes. (Id.) Vocational testing scores placed the Petitioner in the average range for reading and
comprehension, below average in math, end of the average range in abstract problem solving,
average in mechanical/electrical and at the high end of average in clerical/organizational skills.
(Id.) After performing a transferrable skills analysis, Mr. Patsavas identified various positions that
would be appropriate. He anticipated that the Petitioner’s earning potential without any additional
education or training would be $11-$16 per hour.

The Petitioner also underwent a CDL examination on October 5, 2021, by Dr. David
Fletcher at Safeworks Illinois. (PX6) Dr. Fletcher noted a profound loss of range of motion in
the Petitioner’s left shoulder, along with weakness of the left shoulder girdle (area composed of
the collar bone and shoulder blade). (Id.) He noted that Dr. Kefalas’s permanent work restrictions
eliminated overhead work, which put an end to the Petitioner’s trucking job — as it required him to

climb ladders, including getting into a truck cab or pull-down tarps. (Id.) Dr. Fletcher found the

CONNER, JERRY Page 3 of 7 19 WC 30547



23IWCCO0519

restrictions appropriate based on his review of the FCE, the surgical history and his clinical exam.
(Id.)

The Petitioner performed job searches — applying for 1,511 jobs from May 25, 2021,
through March 1, 2023. (PX10, PX11) He applied for jobs in the fields of administration,
dispatching, driving, logistics, factory/assembly/machine operator, clerk, data entry/scanning,
customer service and sales. (Id.) He applied for jobs in the Bloomington, Champaign, Springfield,
Decatur, Normal and Urbana areas. (Id.) The Petitioner’s job logs and Mr. Patsavas’s reports
indicated that the Petitioner had several job interviews but was not offered a job. (PX10, PX11,
PX9) During this time, the Petitioner was provided job readiness, job-seeking skills training and
job placement activities by Independent Rehab Services and was given job leads. (PX9)

In June 2021, the Petitioner interviewed at JB Enterprises, a firm providing transition work
for former prisoners, and was informed of another upcoming position. (T.24-25) In an email, the
Petitioner’s attorney informed the Respondent’s attorney that there was a $13 per hour full-time
job opportunity and asked if the Petitioner should accept the job. (RX1) The Respondent’s
attorney replied: “It’s not up to me if Petitioner accepts an offer.” (Id.) The Petitioner testified
that he applied for the job, but the employer never got back to him. (T. 24-25)

In his final report on March 3, 2022, Mr. Patsavas concluded that a viable and stable labor
market did not exist for the Petitioner. (PX9) The parties had agreed to suspend vocational
services. (Id.)

Mr. Patsavas testified consistently with his reports at arbitration. He said that Petitioner’s
efforts to find a job were a valid effort to find employment, that the Petitioner wanted to find a job,
that the Petitioner complied with all Mr. Patsavas’s efforts to find him a job and that throughout

the process Petitioner never refused an offer of employment. (T. 67) Mr. Patsavas testified that
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his opinion that a viable and stable labor market did not exist for the Petitioner was based on the
duration of the job search, the 1500 job searches, the fact that the Petitioner had not worked in
over three-and-a-half years and the Petitioner’s advanced age. (Id.)

The Petitioner acknowledged that he pleaded guilty on February 5, 2016, to a federal
charge of making false entries in financial records for the Teamsters while serving as president of
the local chapter. (T. 36)

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law as
set forth below.

CONCLUSION

What is the nature and extent of the Petitioner’s injury?

As a preliminary issue, the Arbitrator finds the Petitioner to be credible. Although the
Petitioner had pleaded guilty to a federal charge of making false entries in financial records for the
Teamsters, there was no evidence that any of the Petitioner’s representations to the Arbitrator, his
doctors, the FCE examiner or his vocational counselors were false or misleading. His statements
have been consistent throughout this case.

The Petitioner is seeking a finding of permanent total disability, while the Respondent
contends the appropriate award would be a wage differential between his earnings as a truck driver
an a $15 per hour job that he would be capable of earning in a fast-food restaurant or retailer.

An employee is totally and permanently disabled when she “is unable to make some
contribution to the work force sufficient to justify the payment of wages.” Ceco Corp v. Ind.
Comm’n, 95 111.2d 278, 286 (1983). An employee need not be reduced to total physical incapacity
to be entitled to PTD benefits. E.R. Moore Co. v. Ind. Comm’n, 71 111.2d 353, 360 (1978). Evidence

that an employee is able to earn occasional wages or perform certain useful services does not
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preclude a finding of PTD nor requires a finding of partial disability. Id. at 361. Rather, a person
is totally disabled when he or she is incapable of performing services except those for which there
is no reasonably stable market. /d. at 360-361. If an employee’s disability is limited and it is not
obvious that the employee is unemployable, the employee may nevertheless demonstrate an
entitlement to PTD by proving that he or she fits within the “odd lot” category. Id. The odd lot
category consists of employees who, “though not altogether incapacitated for work, [are] so
handicapped that [they] will not be employed regularly in any well-known branch of the labor
market.” Valley Mould & Iron, Co. v. Ind. Comm’n, 84 111.2d 538, 547 (1981).

An employee meets the burden of proving that he or she falls into the odd-lot category in
one of two ways: 1) by showing a diligent but unsuccessful job search; or 2) by demonstrating that
the disability coupled with the employee’s age, training, education, and experience does not permit
the employee to find gainful employment. ABB C-E Servs. v. Industrial Comm’n, 316 11l.App.3d
745, 750 (5™ Dist. 2000).

One stumbling block to finding a job would be the Petitioner’s felony conviction.
However, this impediment pre-existed the injury, and the Respondent takes an employee as he
finds him.

As to the first method of determining if the Petitioner falls into the odd-lot category, the
Arbitrator finds that the Petitioner showed a diligent but unsuccessful job search. Although the
total number of job applications over the nearly two years during which the Petitioner looked for
work would average only two per day, the total number of applications made was enough to show
sufficient effort. Other than an allegation that the Petitioner’s job search was deficient, there was
no evidence presented that the Petitioner missed any job opportunities that were available during

that two-year period.
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In addition, the Arbitrator finds the Petitioner has met his burden of proof as to the second
manner of proving an odd-lot disability. The Petitioner was 52 years old at the time of the injury
and 55 at the time of arbitration. The Arbitrator finds that, from a practical standpoint, employers
are unlikely to hire a man in his late 50s with work restrictions, two years of post-high school
education from 30 years ago and limited computer skills. The Petitioner’s job experience for the
past 30+ years has been as a truck driver — a job he cannot physically perform. He did apply for
less physical driving jobs and dispatching positions to no avail.

Once the employee makes the showing that he falls into the odd-lot category, the burden
of proof shifts to the employer to show that some kind of suitable work is regularly and
continuously available to the claimant. Ceco Corp, 95 111.2d at 287. To meet its burden, the
employer must show more than a theoretical possibility of an available job and cannot rely on
speculative testimony that the employee has the potential for employment. Pittman v. Beverly
Farm, 22 IWCC 0111 (March 21, 2022) citing Walliser v. Waste Mgmt. East, 12 ILWC 2451
(September 29, 2017). The Respondent offered no evidence that some kind of suitable work was
regularly and continuously available to the Petitioner.

Mr. Patsavas’s opinion that there was no viable and stable job market for the Petitioner was
unrebutted. A finding to the contrary would be speculative. As to the Respondent’s position that
the Petitioner could work in fast food or retail, the Arbitrator notes that these occupations would
require the Petitioner to lift, carry and stock product and merchandise, which would exceed his
restrictions.

For these reasons, the Arbitrator finds that the Petitioner is permanently and totally

disabled.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF COOK ) [ Reverse

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))
|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied
|X| Modify: Up |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

DEJAN LAZAREVSKI,

Petitioner,

VS. NO: 20 WC 19557

DAUNTLESS DELIVERY, LLC.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, calculation of average weekly wage, permanent partial disability, credit for paid
temporary total disability benefits, and whether the Arbitrator abused his discretion in denying
Respondent’s motion for continuance immediately prior to arbitration in order to obtain a Section
12 medical exam and being advised of the facts and law, modifies the Decision of the Arbitrator
as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

The Arbitrator found that Petitioner sustained his burden of proving he sustained a work-
related accident on July 30, 2020 while moving items in the delivery truck he was driving. He
also found that the accident caused Petitioner’s current vascular condition of ill-being, namely
thoracic outlet syndrome/DVT diagnoses, for which he had 1% rib resection surgery. The
Arbitrator found that Petitioner’s average weekly wage was $640.00, and awarded him 23 weeks
of temporary total disability benefits, $157,706.15 in medical expenses, and 50 weeks of
permanent partial disability benefits representing loss of the use of 10% of the person-as-a-whole.
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Initially, the Commission notes that although Respondent preserved the issues of accident
and credit for paid temporary total disability benefits, Respondent stipulated to accident and that
it did not pay any indemnity benefits for which it is entitled credit prior to, and at, arbitration.
Therefore, the Commission affirms and adopts the Decision of the Arbitrator on the issues of
accident and credit. In addition, the Commission finds the Arbitrator’s calculation that Petitioner’s
average weekly wage of $640.00 was correct, his award of 23 weeks of temporary total disability
benefits was correct, his award of 50 weeks of permanent partial disability was appropriate for the
injuries Petitioner sustained, and that the Arbitrator’s denial of Respondent motion for a
continuance to obtain a Section 12 medical report was not an abuse of discretion when Respondent
had two years to obtain the examination/report and could have brought up the issue at a pre-trial,
but did not.

However, the Commission notes that on examination of the medical records, bills, and
payments, we found some discrepancies. While the Arbitrator awarded medical expenses in the
amount of $157,706.15, the Commission finds that the actual medical award should be
$159,162.15, obviously subject to the lower of the applicable medical fee schedule or negotiated
rate pursuant to §8.2. In this regard, the Commission identifies a bill from Superior Ambulance in
the amount of $6,620.00, which must be paid pursuant to the fee schedule. In addition, the
Commission notes that Northshore University Health System billed $95,396.90 for services
rendered from July 31, 2020 through August 4, 2020, for which an adjustment of $43,996.74 was
made, leaving an outstanding balance of $51,400.16. These charges should be paid pursuant to
the fee schedule or at the negotiated rate of $51,400.16, whichever is less. Similarly, the
Commission notes additional bills from Northshore Health in the amount of $57,145.25, of which
the group carrier paid $2,919.12, and for which Respondent is liable. Thereafter, Northshore
Health’s remaining dates of service of November 19, 2020, November 23, 2020, and November
24, 2020, do not reflect payments, and for which there remains a balance of $44,845.25, which
also needs to be paid pursuant to the fee schedule.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator dated January 23, 2023, is hereby modified as specified above and is otherwise affirmed
and adopted, and is attached hereto and made a part hereof.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $426.67 per week for a period of 23 weeks, that being the period of temporary
total incapacity for work under §8(b).

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $159,162.15 for medical expenses subject to §§8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $384.00 per week for 50 weeks, because the injuries sustained cause the loss of 10%
of the use of person-as-a-whole, as provided in §8(d)2 of the Act.



23IWCC0520

20 WC 19557
Page 3

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 11, 2023 [sDeborab L. Simpoon
DLS/dw Deborah L. Simpson
0-10/11/23

46 15/ Stephen 'ﬂ Wattio

Stephen J. Mathis

Isi¥mellee F. Scmonovich

Amylee H. Simonovich
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(¢)18)
|X| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
DEJAN LAZAREVSKI Case No. 20 WC 019557
Employee/Petitioner
v Consolidated cases: N/A

DAUNTLESS DELIVERY, LLC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was e-mailed to each
party. The matter was heard by the Honorable Joseph Amarilio, Arbitrator of the Commission, in the city of
Chicago, on 9/28/2022 and 10/24/2022. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|X| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|X| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance [ ]TTD

L. |X| What is the nature and extent of the injury?

M. & Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. |:| Other

SR EZOTHOOW

~

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 7/30/20, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this 7/30/20 date, Petitioner did sustain an accident while in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $5,993.00 from June 4, 2020 (start of employment) to July
31, 2020; the average weekly wage was $640.00.

Petitioner has received all reasonable and necessary medical services
On the date of accident, Petitioner was 41 years of age, single with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner Temporary Total Disability benefits of $426.67 per week for 23 weeks, from
July 31, 2020 through January 7, 2021, as provided in Section 8(a) of the Act.

Respondent shall pay reasonable and necessary medical services as the following bills: Superior Ambulance
Service - $6,620.00; Northshore University Healthsystem / Evanston Hospital / Glenbrook Hospital / Vascular
Surgery Skokie - $151,086.15, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall make this
payment directly to Petitioner’s attorney in accordance with Section 9080.20 of the Rules Governing Practice
before the Illinois Workers’ Compensation Commission.

Respondent shall pay Petitioner permanent partial disability benefits of $384.00 per week for 50 weeks, because
the injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Penalties are not awarded. Respondent is not liable to pay Petitioner penalties under Section 19(k) and 19(1).

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS UNLESS a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
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STATEMENT OF INTEREST RATE IF the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

/S/ JANUARY 23, 2023
Signature of Arbitrator JOSEPH D. AMARILIO
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THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Attachment to Arbitration Decision

DEJAN LAZAREVSKI
Petitioner,
Case No. 20 WC 019557

V.

DAUNTLESS DELIVERY, LLC

N N N N N N N N N

Respondent.

STATEMENT OF FACTS AND CONCLUSIONS OF LAW

I. PROCEDURAL HISTORY

Mr. Dejan Lazarevski (Petitioner), by and through his attorney, filed an Application for
Adjustment of Claim for benefits under the Illinois Workers” Compensation Act (Act). Petitioner
alleged that he sustained an accidental injury on July 30, 202 while employed by Dauntless
Delivery, LLC (Respondent). (PX 1)

On October 16, 2020, Petitioner filed a Motion and Petition For Immediate Hearing under
Section 19(b). On June 9, 2021, Petitioner filed another Motion and Petition For Immediate
Hearing under Section 19(b) and claimed penalties under Section 19(k) and Section 19 (1) of the
Illinois Workers’ Compensation Act. A supporting Petition For Penalties was not attached. At
trial, the nature and extent of Petitioner’s alleged injury was placed at issue which Respondent
agreed was disputed and at issue. (Arb. X. 1)

This matter was heard on September 28, 2022 and October 24, 2022 before the Arbitrator
in the City of Chicago and County of Cook. Petitioner testified in support of his claim for benefits.
No witnesses testified at the request of Respondent. The submitted exhibits and the trial transcript
of the testimony were examined by the Arbitrator in reaching this Arbitration Decision.

Based on the jointly submitted Request for Hearing (Arb. X 1), the parties stipulated that
on July 30, 2020 Petitioner and Respondent were operating un the Illinois Workers” Compensation
Act and their relationship was one of employee and employer. The parties stipulated that on July
30, 2020 sustained accidental injuries that arose out of his and the course of his employment and
that Respondent was given notice of the accident within the time limits stated in the Act. The
parties stipulated that at the time of injury, Petitioner was 41 years old, single with no dependent
children. The parties stipulated that Respondent did not pay any medical bills for which it may be
entitled to credit under Section 8(j) of the Act. And, finally, the parties stipulated that Respondent
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did not pay any temporary total disability benefits or other benefits for which credit may be allowed
under Section 8§(j) of the Act.

The parties proceeded to hearing on the following six (6) disputed issues: (1) Whether
Petitioner’s current condition of ill-being is causally connected to the work accident; (2) Whether
Petitioner’s average weekly wage was $640.00 as claimed by Petitioner or $523.73 as alleged by
Respondent; (4) Whether Respondent is liable for the medical treatment and medical bills incurred;
(4) Whether Petitioner is entitled to temporary total disability; (5) What is the nature and extent
of injury; and (6) Whether Petitioner is entitled to penalties under Sections 19(k) and Section 19
(1) of the Act. (Arb. X. 1)

At the start of the trial, Respondent requested leave to file a response to Petitioner’s claim
for penalties under Sections 19(k) and 19(1) under the Act. The Arbitrator granted Respondent
leave to file its response withinl4 days from date of hearing and Petitioner 21 days from date of
hearing to file his reply. Petitioner’s testimony was heard on September 28, 2022 and this matter
was continued to October 24, 2022 to close proofs on the penalties pleadings. Respondent also
filed a “supplemental brief” to Petitioner’s response which was admitted into the record without
objection. Petitioner’s Penalties Petition was submitted into the record as a Group Exhibit: Exhibit
A, Exhibit B, Exhibit C, Exhibit D, Exhibit E, and Exhibit F. Petitioner’s Reply to Respondent’s
Response to the Petition for Penalties was marked as Exhibit G. Respondent’s responses were
submitted into the record as A (Delta) Exhibit 1 and A Exhibit 2.

Respondent’s Request for Continuance to obtain a Section 12 Examination was Denied For
Its Failure to Comply with Section 12 of the Act and The Rules Governing Practice Before
The Illinois Workers’ Compensation Commission.

At trial, Respondent requested a continuance of the trial in order to schedule and obtain a
Section 12 examination. Respondent asserted that a denial of a continuance would violate
Respondent’s due process rights. Respondent had not filed a written motion for a continuance.
Petitioner objected to the continuance on the basis that Respondent had not paid TTD benefits, had
not shown good cause for a continuance, had not paid any medical bills which were substantial,
and had neither scheduled nor made a written request for an examination prior to trial and yet had
two years in which to do so and failed to do so. (Tr.13-15)

Section 12 of the Illinois Workers’ Compensation Act 820ILCS305/12 provides as follows:

“An employee entitled to receive disability payments shall be required, if requested by the
employer, to submit himself, at the expense of the employer, for examination to a duly qualified
medical practitioner or surgeon selected by the employer, at any time and place reasonably
convenient for the employee, either within or without the state of Illinois, for the purposes of
determining the nature, extent, and probable duration of the injury received by the employee, and
for the purpose of ascertaining the amount of compensation which may be due the employee from
time to time for disability according to the provisions of this act.....
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An employer requesting such an examination, of an employee residing within the state of Illinois,
shall deliver to the employee with a notice of the time and place of examination sufficient money
to defray the necessary expense of travel by the most convenient means to and from the place of
examination, and the cost of meals necessary during the trip, and if the examination or travel to
and from the place of examination causes any loss of working time on the part of the employee,
the employer shall reimburse him for such loss of wages upon the basis of his average weekly
wage.”

Section 9020.00 Medical Examinations of the Rules Governing Practice Before the Illinois
Workers’ Compensation Commission states that the process to secure a Section 12 medical
examination begins with Respondent providing petitioner written notice of the examination. This
notice shall be provided to the injured worker at a reasonable time period before the examination
and shall provide the name and address of the examining physician so that the injured worker can
attend the examination. Additionally, Respondent is required to tender travel expenses to defray
petitioner’s expenses at time of the request.

The words of a statute are given their plan and commonly understood meanings. King v.
Industrial Comm’n, 301 11l. App. 3d (1998), See also, King v. Industrial Comm n, 189 111.2™ 167
(2000) Section 12 of the Act specifically uses the word "shall" provide written notice and tender
expenses as a condition in obtaining an examination. The Arbitrator applied the plain meaning of
the words set forth by the Illinois legislature and in doing so denied Respondent’s motion for a
continuance. See also, Navistar Int'l Transp. Corp. v. Indus. Comm'n (Mayes), 331 1ll. App. 3d
405 (2002) (the employee not required to attend a Section 12 examination when travel expenses
have not been tendered with written notice of the examination.) In the case a bar, it is undisputed
that Respondent had not complied with the requirements of Section 12 of the Act. The Arbitrator
is mindful that workers are entitled to “prompt, sure, and definite compensation, together with a
quick and efficient remedy” with industry bearing the “costs of such injuries” rather than the
injured worker. O’Brien v. Rautenbush, 10 111.2d 167, 174 (1956). Therefore, the Arbitrator, as
required by law and within judicial discretion, sustained Petitioner’s objection to a continuance,
and denied Respondent’s request for a continuance to schedule a Section 12 examination.
Furthermore, the Arbitrator finds that Respondent’s request for a continuance failed to comply
with Rules Governing Practice Before The Illinois Workers” Compensation Commission.

I1. FINDINGS OF FACT

Respondent operates as a delivery service provider on behalf of Amazon. Petitioner is 44
years old and was 41 years old at the time of his injury, His highest level of education is a General
Education Development (GED®). (Tr. 20). Petitioner began his employment for Respondent in
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June 2020, as a delivery driver. (Tr. 21). Petitioner initially began working 5 days a week for
Respondent and transitioned to working 6 days a week halfway through July 2020. (Tr. 24).

Petitioner’s job duties

Petitioner started every shift by arriving to a parking lot located in Niles, Illinois where he
would leave his personal vehicle and pick up a sprinter van that was provided by Respondent. (Tr.
28). Upon arrival, Petitioner would be provided with a pouch containing an android telephone to
use as a GPS system and for scanning deliveries, a card to use for gas, and a battery charger pack
for his phone. (Tr. 28-29). He would then be told which sprinter van to use and drive that sprinter
van to a storage facility called Amazon Last Mile Warehouse that was located in Morton Grove,
Mlinois. (Tr. 29). Once there, he would park the delivery van and walk to the staging area where
he would be told which carts were designated to him. (Tr. 30). Each cart was filled with packages
that were previously designated for him to deliver on his route. (Tr. 30). Other than his first week
on the job, he would always have at least two carts designated to him on each shift. (Tr. 67). One
cart would be filled with approximately nine tote bags, each weighing about 50 pounds and each
containing small to large packages. (Tr. 32-33). The second cart was called an overflow cart and
it was filled with 10 to 35 heavy packages that did not fit into a tote bag. Those packages included
dog food, kitty litter, and cases of water and each these cases weighed between 20 to 40 pounds.
(Tr. 34-35). In total, Petitioner would be assigned to deliver at least 170 packages on a given shift.
(Tr. 35).

Petitioner would then drag each cart to the delivery van, lift each package and tote bag out
of the cart, and carry them into the vehicle one by one. (Tr. 36). He would organize the packages
within the vehicle by lifting and stacking them on top of one another. (Tr. 37). Once finished, he
would start his deliveries, following the direction of the GPS on his android telephone. After
completing his deliveries, he would drive back to the warehouse facility to return tote bags and
undelivered packages; and then he would drive to the parking lot in Niles, Illinois to drop off the
delivery van and pick up his vehicle. (Tr. 59).

Facts surrounding July 30, 2020

On July 30, 2020 Petitioner had a scheduled shift to work for Respondent. He arrived at
the parking lot at 11:00 am, received his pouch and keys to a delivery van, and drove to Amazon
Last Mile Warehouse. (Tr. 46-47). He was assigned two package filled carts, estimating at about
175 packages, to be delivered. (Tr. 46-47). He lifted each package and tote bag from the cart and
carried them into the delivery van. (Tr. 49). His assigned route that day was within Park ridge,
Illinois. (Tr. 53).
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Petitioner testified that, at approximately 4:30 pm, he arrived at an apartment where he was
assigned to complete two deliveries. (Tr. 54). In his right arm, he cradled one package of dog food
and in his left arm he carried a six panel round sided box that he held tight in between his left hand
and lower bicep that he described as “carrying like a football”. (Tr. 54-55, 56). While carrying
both packages, he walked towards the building and when he was about halfway from the door and
delivery van, he felt a feeling of discomfort in the lower bicep of his left arm. (Tr. 54-55).
Petitioner completed that delivery and walked back to his vehicle. (Tr. 58).

Petitioner testified that, although he did not feel immediate pain, he did feel an unusual
feeling in his left bicep that he described as discomfort, like something was off with his left arm.
(Tr. 58). He has never experienced that feeling before. (Tr. 58).

Petitioner completed the rest of the deliveries for that shift despite feeling a steady
discomfort in his left arm that he described as a pinching feeling. (Tr. 58). He drove back to the
amazon warehouse and seen his manager, Eliza Parry, who offered Petitioner a $25.00 bonus to
deliver 30 packages in Gurnee, Illinois, to which he agreed to do. (Tr. 60). Once those deliveries
were completed, Petitioner drove to the parking lot in Morton Grove, Illinois, dropped off the
delivery van, got into his personal vehicle, and went straight home. (Tr. 62). He did not stop
anywhere on the way home. (Tr. 62). Other than lifting and carrying packages and tote bags
throughout his work shift, Petitioner did not lift anything or exercise at all that day or night. (Tr.
62-63). Once home, he made dinner, took Tylenol, and went to bed. (Tr. 63). There were no
incidents that occurred over the course of that night. (Tr. 63).

Facts surrounding July 31, 2020

On July 31, 2020, Petitioner had a scheduled shift to work for Respondent. (Tr. 64). His
shift began similar to the day prior. He arrived to the parking lot in Niles, Illinois at 11:00 am,
received his pouch and keys to a delivery van, and drove to the amazon warehouse in Morton
Grove, Illinois. (Tr. 65). At that time, the feeling of discomfort in his lower left bicep persisted
and was in the same exact location as the day prior. (Tr. 66).

Petitioner testified that he was designated two carts to deliver that day, totaling over 170
packages. (Tr. 68). He rolled the carts to his delivery van and lifted each tote bag up from the
ground level and into the van. (Tr. 69). He stacked the tote bags on top of one another, lifting
some up as high as the level of his neck. (Tr. 69). Petitioner did the same for the packages that
were not in tote bags. It took him 10 minutes to place all of the packages and tote bags into his
vehicle. Petitioner testified that, towards the end of loading the packages, the discomfort feeling
in his left bicep turned into a feeling of pain. (Tr. 71). At the time, he thought to himself that his
pain could be serious, but he also felt lucky to have brought Tylenol with him. (Tr. 71-72). The
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route he was assigned that day was within Glenview, Illinois. (Tr. 73). After loading up the van,
Petitioner began driving to his first delivery.

Throughout his deliveries Petitioner noticed that the packages he carried felt heavier than
usual and that the driver’s side door that he would open with his left arm to get out of the delivery
van felt heavier and heavier, to the point where he felt like he was opening the door of a tank rather
than a vehicle. (Tr. 75). At about 4:00 pm, after completing approximately 100 deliveries, the mild
discomfort in his left lower bicep turned into severe pain that traveled into his upper bicep and
triceps. (Tr. 74). Petitioner testified that he had his hands in the 11:00 o’clock and 1:00 o’clock
position on the steering wheel and noticed that his left hand was purplish in color and noticeably
swollen. (Tr. 75-76).

Petitioner than called his operations manager, Eliza Parry, and told her that he was unable
to finish his route, and that someone would need to meet him down the street at the urgent care

center in Glenview where he was going to get his arm checked out. (Tr. 79).

Petitioner’s Medical Treatment

Petitioner immediately drove to Glenview Urgent Care Clinic where he was seen by a nurse
who quickly decided that Petitioner’s situation was too serious for them to handle and directed him
to Northshore Hospital’s Emergency Room. Petitioner was asked what happened at the Urgent
Care clinic and he testified as follows:

0. When you got to the urgent care clinic in Glenview, what happened?

A I was seen by a nurse. I told her that I had severe pain in my left lower bicep, that
it actually started moving to my upper bicep and to my forearm. And I asked to be
check out.

0. Were you seen by a doctor at the urgent care?

A. I was not seen by a doctor. The nurse made a quick decision that the situation was

serious, and it was not something that they could handle. She offered to give me
an EKG before I left. And she pointed me to the Northshore emergency room,
which was actually down the street in Glenview as well. (Tr. 79-80).

Petitioner immediately drove himself to Northshore Hospital (also known as Glenbrook
Hospital), and went to the Emergency Room. (PX4). There, he complained of swelling and pain
in his left bicep that spreads down his left arm. (PX4 P.20).
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Petitioner was asked if he had told the doctors at Glenbrook Hospital’s emergency room
what had occurred, and he testified as follows:

0. And did you tell the doctor the same thing that you had just described of what
occurred the day before?

A. Yes, I did. Everybody asked me, including the doctor what happened, and 1
described the day prior on July 30" that I had felt some mild discomfort while
delivering packages to Amazon. (Tr. 83).

Petitioner’s history noted that he has “complaints of left arm pain. Is amazon driver, states
was lifting non heavy packages yesterday and felt sharp pain. Does not resolve with Tylenol. Has
slight swelling to hand.” (PX4 P.27). Petitioner was placed on continuous cardiac monitoring and
underwent arterial and venous dopplers. (PX4 P.26).

Petitioner was asked what happened after undergoing an x-ray and doppler exam and he
testified as follows:

0. And what happened next after taking those exams?

A. After the exams were over, the nurse came back. I don’t remember if it was the
nurse or the doctor, but they told me that I had thoracic outlet syndrome. I had
deep vein thrombosis. The pain that I was feeling in my arm was a severe clot that
needed to be taken care of immediately. (Tr. 84).

Upon review of the dopplers, Sapana Shah, MD diagnosed Petitioner with deep vein
thrombosis (hereinafter “DVT”). (PX4 P.24). She discussed her findings with Dr. Tafur, a vascular
surgeon, and noted “discussed with Dr. Tafur from vascular and he wants to transfer patient to
Evanston because he feels that as a delivery man, he probably got the clot from thoracic outlet
syndrome, and since young, is a candidate for thrombolysis.” (PX4 P.23). Petitioner was then
started on heparin drip per the DVT protocol until 9:38 pm that night, where he was then cleared
to be transported to Evanston Hospital by ambulance. (PX4 P.30).

On the night of July 31, 2020, an ambulance took Petitioner to Evanston Hospital’s
intensive care unit where he was initially seen by Dr. Jacob Oberwetter.

Dr. Oberwetter reported the history of the illness as follows; “4/-year-old male with PMH
of anxiety who presents with left arm discomfort. He notes that the day prior to presentation
around 5 pm while delivering packages for amazon, he felt a pulling discomfort in his left bicep
which he though was potentially a strain. It worsened that evening and began to include his triceps.

10
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Everything felt overall “full and sore”. He took Tylenol that evening with some relief and slept
well, woke up feeling ok. While at work this morning he noticed that pain was worsening and he
felt like his arm was swollen. After realizing left hand was also swollen, he decided he needed to
come to urgent care — then he was sent to ER. He has never had this before, never had a blood
clot before. In the ER, found to have left subclavian DVT.” (PX4 P.31).

Petitioner was asked what happened when he got to the emergency room at Evanston
Hospital, and he testified as follows:

0. When you got to the ER at Evanston Hospital, what happened?

A. I was immediately administered to the ICU. I was put on several different IV'’s,
and I was also given what was referred to me as a Heparin drip, which was a
means to kill the clot, to dissolve the clot so the clot would not break off and go
into my lung causing a pulmonary embolism. (Tr. 85-86).

On August 1, 2020 Petitioner underwent a left venogram and was diagnosed with left
subclavian DVT. (PX4 P.40). Dr. John Wolf recommended that he continue left arm catheter
directed tumor lysis, continue heparin and tPA [a thrombolytic or a “Clot Buster” drug] gtt
[continuous medication drips], and plan for repeat venogram tomorrow to assess for clot burden
and possible thrombectomy/angioplasty. (PX4 P.40). Petitioner was also seen by vascular surgeon,
Dr. Omar Morcos, for an evaluation of venous thoracic outlet syndrome decompressive surgery.
Dr. Morcos agreed with Dr. Wolf’s plan. (PX4 P.51). Petitioner was subsequently taken to the [ R
where he underwent a left arm venogram and catheter directed thrombolysis. (PX4 P.69).

On August 2, 2020, Petitioner underwent a second left arm venogram and catheter directed
thrombolysis. Upon review of the venogram, Dr. Tafur recommended that he go an extra day of
catheter directed thrombolysis. (PX4 P.90).

On August 3, 2020, Petitioner underwent a third left arm venogram and catheter directed
thrombolysis. Upon completion, it was shown that there was no residual thrombus, however, he
did have persistent stenosis at the level of the first rib for which he underwent balloon dilation.
(PX4 P.71).

When asked about the results of the examinations that he underwent, Petitioner testified as
follows:
0. After having taken those exams to check your veins, what do you remember the
doctors telling you with regards to the results?

11
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A. Every morning there was an evaluation of how I was doing. I would basically be
taken down into the basement of the hospital where the specialist would look on a
camera that they stuck in my arm with the progress of the clot, and I remember
having an object stuck into my left forearm, going up into my bicep that was going
to spray the clot directly with either Heparin or something else to kill the clot.
(Tr. 88-89).

Petitioner was discharged from Evanston Hospital on August 4, 2020. The following is
noted as a summary of his hospitalization:

“Dejan lazarevski is a 41-year-old male with primary history of anxiety who presented
with left arm discomfort. The patient is a delivery driver for Amazon and reports that he
had left arm pain the day prior to admission that he initially attributed to muscle strain
from work. His pain progressively worsened and was not relieved with acetaminophen.
The patient then developed associated left arm swelling and numbness that prompted him
to present to the ED [Emergency Department/ for evaluation. Found to have left
subclavian DVT. Vascular medicine was consulted and started on heparin drip. Patient
went to IR [Interventional Radiology] for left arm venogram and thrombolysis. Symptoms
approved after thrombolysis. ICU [Intensive Care Unit] monitoring post op. He
underwent 2 further venograms to evaluate for clot burden and finally on 8/3/20, he no
longer had any clot burden. He had persistent stenosis at the level of first rib for which
he underwent balloon dilatation. Vascular med and vascular surgery were consulted.
Recommended left 1*' rib resection/scalenectomy and neurolysis planning to take place
about 4-5 weeks. Vascular recommended continuing Xarelto and OP follow up in 2-4
weeks.” (PX4 P.42).

Petitioner was asked about his prolonged stay at Evanston Hospital, and he testified as
follows:
0. Why did you have to stay in the hospital for five nights?

A. 1t took at least three days to kill the clot, which they told me might be a
possibility. They said looking at how bad it was, it was going to take 48 hours or

more to clear the clot out. (Tr. 88).

Petitioner was asked about his treatment plan after having been discharged from Evanston
Hospital and he testified as follows:

0. From your understanding, what was the treatment plan moving forward upon
discharge?

12
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The treatment plan was to have the first rib resection. My first rib needed to be
removed from my body because... I was told the more I was lifting and the more
that I was carrying was clamping down on a vein, a vein that runs from the first
rib, the collar bone down all the way into my wrist area. And if I did not get that
first rib resection, it was going to happen again guaranteed. (Tr. 89-90).

Petitioner was asked about his ability to return to work upon discharge and he testified as

follows:

0.

And when you were released from Evanston Hospital on August 4™, what did the
doctors tell you about your ability to return to work?

They told me not to return to work. They told me not to continuously lift more
than 10 pounds on my left arm. (Tr. 90).

Petitioner was asked if he communicated his inability to return to work to Respondent
and he testified as follows:

0.

Did you communicate your inability to return to work to anyone at Dauntless
Delivery?

I communicated my inability to work with Shelly Shugarts who I knew to be

human resources as well as Eliza Parry, who I reported to as my manager. (Tr.
91).

Petitioner did not receive any pay from Respondent for the days that he was placed on
restrictions not to work. (Tr. 91).

Petitioner returned to see Dr. Morcos for a follow up at Evanston Hospital on August 12,
2020. Dr. Omar Morcos examined the patient and diagnosed acute DVT of other vein of left upper
extremity due to effort thrombosis. (PX4 P.4). He further recommended a left first rib resection
surgery to decompress the space where Petitioner’s vein is impinged. (PX4 P.7).

Petitioner was asked about his ability to return to work on August 12, 2020 and he testified

as follows:

0.

In your follow-up with Dr. Morcos on August 12", did he keep your restrictions
the same in regard to your inability to return to work?

My restrictions were the same because the problem was still there. In order for
me to carry on with the rest of my life as someone who is going to be able to lift
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more than ten pounds with their left arm continuously, the first rib resection
needed to happen. (Tr. 94).

Petitioner presented to Evanston hospital on November 19, 2020 for pre-operative testing
and again on November 20, 2020 for a pre-procedure covid exam. (PX6 P.263 and 266).

On November 23, 2020 Petitioner presented to Evanston Hospital where he was taken to
the operating room and underwent a left first rib resection scalenectomy. (PX6 P.138-139). Post-
surgery, he was taken to the recovery area where a post-operative chest x-ray was ordered. (PX6
P.140). After the procedure, Petitioner complained of left shoulder pain and was given Tylenol for
pain relief. (PX6 P.145). He remained in the hospital the night of the surgery. (Tr. 94).

On November 24, 2020, Petitioner was discharged from Evanston Hospital. At discharge,
he was given Norco due to his complaints of pain and told to follow up in a few days. (PX6 P.145).
Petitioner testified that he was recommended to be on a very low-fat diet, that he not continuously
lift anything more than 10 pounds, and that he continues using blood thinners. (Tr. 94).

Petitioner returned to Evanston Hospital on November 27, 2020 for a post-surgery
evaluation. He complained of anxiety and an inability to sleep well since his surgery. (PX6 P.124).
Dr. Morcos examined the patient and placed an order for physical therapy and recommended that
he follow a low-fat diet, stay on Xarelto, take Mobic as needed for pain, and placed him on
restrictions not to return to work until re-evaluated at the end of December 2020. (PX6, P.125-
126).

Petitioner returned to Evanston Hospital for a follow up with Dr. Morcos on December 9
2020. Upon examination, Dr. Morcos recommended that Petitioner continue Xarelto, limit heavy
lifting in physical therapy, and follow up in three months to undergo a venous duplex. (PX6 P.101).

Petitioner presented to Evanston Hospital for a physical therapy evaluation on December
11, 2020. There, he was treated primarily for his left shoulder pain. (PX6 P.90). With regard to
the left shoulder, his history notes “left shoulder pain onset with work events at end of shift he felt
a pinch at the biceps on July 30" of 2020, by the end of the night he felt better with Tylenol. The
next morning his pain got worse and his bicep became more painful. He drove himself to the ER,
at Northshore Glenbrook. He was hospitalized and was told he had a blood clot.” (PX6 P.92). It
is further noted that Petitioner “presents with left upper extremity weakness and scapular
dysrhythmia secondary to surgical interventions.” (PX6 P.93). He was recommended to limit
heavy lifting no more than 20 pounds and a plan was then conducted for him to undergo physical
therapy 1-2 times a week for 5-6 weeks. (PX6 P.93).

Petitioner presented to Evanston Hospital for physical therapy on January 14, 2021. At that
time, he has completed eight (8) sessions of physical therapy. There, Petitioner reported “if I reach
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out with my left arm to put on my blanket then I get a sharp pain. It isn’t getting any better, and
it’s not getting any worse.” (PX6 P.60). Petitioner was examined by Jesus Dominguez who
recommended that he continue physical therapy in order to progress towards his prior level of
function. (PX6 P.61).

On January 7, 2021, Petitioner presented to Evanston Hospital for a physical therapy
session. At that time, he was released of his work restrictions. (PX6 P.71).

Petitioner presented to Evanston Hospital’s Emergency Department on February 25, 2021.
At Evanston Hospital, Petitioner complained of left arm pain and soreness of the antecubital fossa
that has been present for the past few days as well as tightness over the left chest over surgery scar.
(PX6 P.28-29). Petitioner further reported that his symptoms have been present since his surgery
for thoracic outlet syndrome. (PX6 P.29). Petitioner was examined by Dr. Christopher Kurian who

noted Petitioner’s history as “a 42-year-old male with primary history diagnosis for left sided
thoracic outlet syndrome status post 1*' rib resection in 11/23. DVT RUE July 2020 who presents
with chest and arm pain. Patient stated since his thoracic outlet surgery in November, he has felt
upper left sided chest discomfort/tightness and right forearm pain. Chest pain is non-radiating.
Both are worse with lifting heavy objects and alleviated by rest. His forearm pain feels similar to
his DVT in July.” (PX6 P.32). Petitioner underwent a chest x-ray and ultrasound for both upper
extremities and was negative for DVT. Dr. Kurian diagnosed thoracic outlet syndrome and
recommended that he continue follow up with Dr. Morcos. (PX6 P.33).

Petitioner was asked why he went to the hospital on February 25, 2021 and he testified as
follows:
0. Why did you go to the hospital that day?

A. On February 25, 2021 it was [ would say approximately ten days to two weeks of
me returning back to work, and I had an issue with my left arm again that was
very concerning. After about ten to fourteen days of delivering, everything feeling
okay, I had a really bad pain in the middle of my arm, smack dab in the middle
between my lower bicep and forearm. And I was worried that this happened
again... (Tr. 94).

Petitioner returned to Evanston Hospital for a follow up with Dr. Morcos on May 26, 2021.
After examining the patient, Dr. Morcos recommended that Petitioner stop taking Xarelto and start

taking aspirin instead, and to follow up in six months. (PX6 P.332).

Petitioner returned to Evanston Hospital on January 19, 2022 for a follow up with Dr.
Morcos where he underwent a venous duplex. Upon completion and review of a venous duplex,
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Dr. Morcos noted minimal venosclerosis [hardening of the veins] and no deep vein thrombosis [no
blood clots in a deep vein]. (PX6 P.316).

Petitioner’s Work Status and Lost Earnings

On August 4, 2020 Petitioner was discharged from Evanston Hospital and was placed on
restrictions not to return to work until further evaluation. (PX4 P.289). Petitioner testified that he
was still on restrictions not to work leading up to his surgery on November 23, 2020. (Tr. 94). On
November 27, 2020, post-surgery, Petitioner was advised not to return to work until re-evaluated
at the end of December 2020. (PX6 P.126). On December 11, 2020, his restrictions were modified
to lift no more than 20 pounds. (PX6 P.91). Petitioner testified that he was required to lift more
than 10 pounds working for Respondent. (Tr. 90). On January 7, 2021, Petitioner’s lifting
restrictions were released. (PX6 P.71). Petitioner returned to work for Respondent on February
14, 2021. (Tr. 101). Respondent has never paid any benefits.

Petitioner’s Current Medical Status

Petitioner has a permanent scar from the rib resection surgery located on the left side of his
body underneath his collar bone. It is a two-and-a-half-inch scar, non-keloid, faint, it’s at a 45-

degree angle starting at what would be the collar bone towards the sternum, and it’s about a quarter
inch wide. (Tr. 109).

Petitioner was asked if he does anything different with his left arm currently and he testified
as follows:

0. I want to ask you about now. Do you do anything different with your left arm now
that you didn’t have to do prior to July 30, 2020?

A. Yes, I changed the way that I carry things. I stopped carrying things in my left
arm if I can because I'm fearful that something like this could possibly happen
again. I don’t squeeze packages like I do anymore. I'm way more conscious of
how I'm delivering and lifting. (Tr. 105-106).

On cross examination, Respondent attorney inquired regarding a history contained in
Evanston Hospital Resident Emergency Room note dated July 31, 2020 at 5:50 PM. (RX 2). The
note states that Petitioner presented with a chief complaint of an “arm injury”. The history of
present illness records that Petitioner is a 41 year old male with no past medical history of left
upper arm pain. A four factor COVID protocol was not recorded one way or another. The resident
went on to record that Petitioner reported his being normally healthy. Family history is positive
for myocardial infarction and mental health issues. Mom had various veins. No history of blood
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clots in family. Notes he works as an Amazon driver. Notes he worked out Wednesday [ Arbitrator
takes judicial notice that Wednesday was July 29, 2020] doing pushups, pull ups, dips. He noticed
upper bicep and tricep pain and left-hand swelling. He went to the IC [ Immediate Care] today was
told to come into the emergency department today. Still has significant left arm pain. No other
complaints at this time. (RX 2)

Petitioner testified that he did not provide this history of working out. That the note is not
true and accurate (Tr 152). Petitioner admitted to working at a local gym pre-COVID. He
explained that he had not done so since the mid- March 2020 COVID shut down (Tr. 156) and
also was not inclined to work out after performing his duties as an Amazon driver 8 hours a day.
Following COVID he would jog in the park on weekends. He did not lift weights between the
March 2020 COVID shutdown and his July 30, 2020 accident. He testified that he did recall one
time that he tried to so some pullups, some dips and some pushups because he had lost so much
weight and he wanted to see if he would be able to it. Petitioner testified that he was not currently
taking any medication for pain. That he returned to work full duty and that he started working for
FedEx on September 12,2021. When asked why he resigned from Respondent, Petitioner stated
he could not handle the workload anymore. He explained that Amazon has a computer algorithm
that assigns workload. The harder you work; the more delivers are assigned to you. He was
completely wiped out and exhausted. He could not handle it anymore. (Tr 156-159)

. CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set
forth below. Section 1(b)3(d) of the Act provides that, in order to obtain compensation under the
Act, the Petitioner bears the burden of showing, by a preponderance of the evidence, that he or she
has sustained accidental injuries arising out of and in the course of the employment. 820 ILCS
305/1(b)3(d). To obtain compensation under the Act, Petitioner has the burden of proving, by a
preponderance of the evidence, all of the elements of his or her claim O’Dette v. Industrial
Commission, 79 11l. 2d 249, 253 (1980) including that there is some causal relationship between
the employment and the injury. Caterpillar Tractor Co. v. Industrial Commission, 129 1ll. 2d 52,
63 (1989). And, yet it also is well established that the Act is a humane law of remedial nature and
is to be liberally construed to affect the purpose of the Act - that the burdens of caring for the
casualties of industry should be borne by industry and not by the individuals whose misfortunes
arise out of the industry, nor by the public. Shell Qil v. Industrial Comm’n, 2 111.2™ 590, 603
(1954). The Act is a remedial statute which should be liberally construed to provide financial
protection for injured workers. McAllister v. IWCC, 2020 IL 124848 9 32. The Act’s provisions
are to be read in harmony to achieve that goal. Vaught v. Industrial Commission, 52 111.2d 158,
165 (1972). Workers are entitled to “prompt, sure, and definite compensation, together with a
quick and efficient remedy” with industry bearing the “costs of such injuries” rather than the
injured worker. O’Brien v. Rautenbush, 10 111.2d 167, 174 (1956). Decisions of an Arbitrator shall
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be based exclusively on stipulation of the parties, the evidence in the record of proceeding and
material that has been officially noticed. 820 ILCS 305/1.1(e) The Arbitrator adopts the above
Findings of Fact in support of the Conclusions of Law set forth below.

Credibility Assessment: The Arbitrator, as the trier of fact in this case, has the
responsibility to observe the witnesses testify, judge their credibility, and determine how much
weight to afford their testimony and the other evidence presented. Walker v. Chicago Housing
Authority, 2015 IL App (1%) 133788, q 47 The Arbitrator viewed Petitioner’s demeanor under
direct examination and under cross-examination. His testimony was direct, candid and not evasive.
The Arbitrator considered the testimony of Petitioner with the other evidence in the record and
finds Petitioner to be credible

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF
ILL-BEING CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS
FOLLOWS:

The Arbitrator is satisfied that the Petitioner has proven a causal connection to his condition
of ill being as it related to his venous thoracic outlet syndrome, deep vein thrombosis (hereinafter
“DVT”) and left shoulder pain, as being caused as a result of his work accident on July 30, 2020.

To obtain compensation under the Act, Petitioner has the burden of proving, by a
preponderance of the evidence — more probably true than untrue — all of the elements of his claim
O’Dette v. Industrial Commission, 79 111. 2d 249, 253 (1980), including that there is some causal
relationship between her employment and her injury. Caterpillar Tractor Co. v. Industrial
Commission, 129 1l11. 2d 52, 63 (1989). A causal connection between a condition of ill-being and
a work-related accident can be established by showing a chain of events wherein an employee has
a history of prior good health, and, following a work-related accident, the employee is unable to
carry out his duties because of a physical or mental condition. BMS Catastrophe v. Industrial
Commission, 245 111. App. 3d 359, 365 (1993). Medical testimony is not necessarily required to
either establish causation and disability. Heston v. Industrial Commission, 164 1ll. App. 3d 178,
181 (1987).

The Arbitrator notes that “chain of events” analysis has been applied by The Illinois
Workers ‘Compensation Commission in thoracic outlet syndrome cases without a medical
causation opinion. By operation of law, the Arbitrator is bound to follow the decisions of the
Commission and finds the matter of Robin K. Lomelino v. Whitehouse Manufacturing, 2 11C 576,
2002 I11. Wrk. Comp LEXIS 667 to be instructive. In Lomelino, the arbitrator found and concluded
that petitioner's condition of bilateral thoracic outlet syndrome had not been credibly proven. The
Commission modified the arbitrator's decision and found a causal connection between the
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petitioner's thoracic outlet syndrome and his accident based on the chain of events, Petitioner’s
testimony, and the medical records.

The Arbitrator finds that the facts in Lomelino to be substantially similar in relevant facts
and law to the case at bar. The Arbitrator finds that Petitioner has proven by a preponderance of
the evidence that the injuries sustained by him, specifically his diagnosis of thoracic outlet
syndrome, deep vein thrombosis, and left shoulder pain, are causally connected to his work
accident on the date of July 30, 2020. The Arbitrator is satisfied that the Petitioner has proven a
causal connection to his condition of ill being as it related to his aforementioned diagnosis and his
work accident of July 30, 2020 based on the chain of events, Petitioner’s credible testimony and
the medical records which demonstrated Petitioner’s previous condition of good health and ability
to perform a physically demanding job, his accident, and a subsequent injury resulting in disability.

Petitioner testified that never had a blood clot prior to July 30, 2020. (Tr. 105). He never
experienced pain in either one of his hands prior to that date. (Tr. 105). He never sought medical
attention for pain or discomfort in either one of his biceps. (Tr. 105). Petitioner testified in detail
about the feeling he experienced when he carried a package in his left arm on July 30, 2020 and
further stated that he has never experienced that feeling before. (Tr. 57-58). No evidence was
introduced to the contrary nor any evidence of an intervening cause.

“A chain of events which demonstrates a previous condition of good health, an accident,
and a subsequent injury resulting in disability may be sufficient circumstantial evidence to prove
a causal nexus between the accident and the employee’s injury.” Int’l Harvester v. Indus.
Comm 'n, 93 I11. 2d 59, 63-64. “When the claimant’s version of the accident is uncontradicted and
his testimony is unimpeached, his recital of the facts surrounding the accident may be sufficient
to sustain an award. /d. at 64.

No evidence whatsoever was produced at trial to show that the Petitioner had any vascular
or left shoulder issues prior to July 30, 2020. Nor was any evidence produced at trial to show that
the Petitioner had any pre-existing vascular or blood clot conditions prior to the July 2020
incident. This fact is corroborated by the medical records. Petitioner relayed this fact to all of his
doctors. Petitioner was entirely consistent across the board with regard to the history of the
beginning of his left arm discomfort and relayed to everyone that all of his issues started while
carrying a package in his left arm and walking towards a door to deliver that package on July 30,
2020. Respondent never scheduled and provided written notice that Petitioner undergo a Section
12 Medical Evaluation.

The Arbitrator finds that the Petitioner has established through his testimony that his

vascular condition was in a previous condition of good health. The Petitioner also testified
credibly regarding a subsequent and disabling condition which he felt immediately while carrying
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squeezing a heavy six panel round sided box like a football with his left arm which he described
as a discomfort feeling and, while not immediately painful, was certainly painful, swollen, and
discolored, while delivering packages the next day. (Tr 54) As a result, the Petitioner’s testimony
was sufficient to establish a chain of events that demonstrated a causal connection between his
work accident and his vascular condition (to wit — thoracic outlet syndrome and DVT).

Petitioner first complained of left shoulder pain on November 24, 2020, the day after
undergoing a left first rib resection surgery. (PX6 P.145). On November 27, 2020, Dr. Morcos
referred Petitioner for physical therapy to evaluate and treat his DVT and thoracic outlet
syndrome. (PX6 P.126). Petitioner began physical therapy on December 11, 2020 where he
presented with left upper extremity weakness and scapular dysrhythmia secondary to surgical
interventions and was treated primarily for his left shoulder pain. (PX6 P.90, 93).

The causal connection between carrying a package in his left arm by tightly squeezing it
on July 30, 2020 and the Petitioner’s subsequently diagnosed thoracic outlet syndrome and deep
vein thrombosis on July 31, 2020 is further supported by the medical records. After having
reviewed the history, physical exam, and results of Petitioner’s venous imaging taken on July 31,
2020, Dr. Sapana Shah had a discussion with Dr. Alfonso Tafur, a vascular surgeon, and noted
the following:

“Discussed with Dr. Tafur form vascular and he wants to transfer patient to Evanston
because he feels that as a delivery man, he probably got the clot from thoracic outlet syndrome
... " (PX4 P.23). [Emphasis added]

On August 12, 2020, Petitioner presented to Dr. Omar Morcos, a vascular surgeon, who
noted that Petitioner’s left upper extremity deep vein thrombosis is due to effort thrombosis. (PX4
P.4).

Petitioner testified that lifting was a part of his day-to-day activities on a given shift while
working for Respondent. (Tr. 38). He would deliver 170 plus packages a day, which required him
to lift every package at least twice. (Tr. 39). There was never a day where Petitioner did not lift
heavy packages while working for Respondent. (Tr. 40). Other than the strenuous activities that
the Petitioner endured delivering packages for Respondent, Petitioner testified that he was not
involved in any other strenuous activities, nor did he exercise or work out at all within a week
prior to July 30, 2020. (Tr. 41). He did not experience any type of pain or discomfort within a
week prior to July 30, 2020. (Tr. 41). Petitioner’s testimony that he felt discomfort while carrying
a case of food like football and squeezing the case like a football is consistent with his job duties
and with the medical records.
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The Arbitrator favors the opinion that the accident as described by the Petitioner, and as
stated and described by various medical doctors throughout the Petitioner’s medical records, can
cause the pathology of his vascular condition — to with deep vein thrombosis and thoracic outlet
syndrome as well as his left shoulder pain.

WITH RESPECT TO ISSUE (G), WHAT WERE THE PETITIONER’S EARNINGS,
THE ARBITRATOR FINDS AS FOLLOWS:

While Petitioner was in training when he started working for Respondent in June of 2020,
he worked less than a forty-hour week. At the time of the accident, he was working full time. In
such situations, the rate of pay at the time of the injury is applicable. ABF Freight Systems v.
llinois Workers’ Compensation Commission, 2015 11l App. (1%) 141306 WC. This is consistent
with the remedial purposes of the act to compensate or “make whole” an injured employee. Hasler
v. Industrial Commission, 97 111.2"¢ 46, 52 (1983) The evidence is unrebutted that at the time of
the injury, Petitioner worked at least five (5) days a week working and at some point before the
accident transitioned to six (6 days per week (Tr. 24). On average, he worked eight (8) hours a
day. (Tr. 24). Petitioner clearly established that he worked at least 5 days per week and 8 hours
per day at the time of his injury. Petitioner’s hourly pay rate was $16 per hour. (Tr. 25). Thus,
Petitioner proved by a preponderance of the evidence that his average weekly wage at the time of
the injury was $640.00.!

Respondent disputes Petitioner’s claimed average weekly wage without providing any
persuasive evidence in support of its position. Respondent’s Rejected Exhibit 1 entitled “Legal
Referral of Claim — General Case Information” which Respondent attempted to introduce into
evidence in support of its alleged AWW was rejected as hearsay document and furthermore the
Arbitrator notes that that document merely contained a conclusionary AWW without supporting
documentation and without even stating hours worked nor the hourly rate. Petitioner’s contention
that his average weekly wage is $640.00 is unrebutted and is consistent with the evidence. The
Arbitrator finds the Petitioner’s average weekly wage to be $640.00.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE
PROVIDED TO PETITIONER REASONABLE AND NECESSARY AND HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND
NECESSARY MEDICAL SERVICES, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the medical services provided to Petitioner were reasonable and
necessary, Respondent has not paid any charges. The Arbitrator having found Petitioner sustained
an accident while engaged in his employment as a delivery driver for Respondent and having found

'(8 x5) x $16.00 = $640.00
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that his thoracic outlet syndrome and deep vein thrombosis was causally connected to his work
accident, also finds that all of the medical services provided to Petitioner for his injuries were
reasonable and necessary.

The Respondent has not paid any charges for reasonable and necessary medical services
relative to Petitioner’s injuries. Section 8(a) of the Act provides that an “employer shall provide
and pay the negotiated rate, if applicable, or the less of the health care provider’s actual charges
or according to a fee schedule, subject to 8.2 . . . for all necessary first aid, medical and surgical
services, an all necessary medical, surgical and hospital services thereafter incurred . . .” 820
ILCS 305/8(a).

The Arbitrator finds that all medical treatment Petitioner received relative to his vascular
condition and left shoulder were both reasonable, necessary and causally related to his work
injury. Therefore, the Arbitrator orders Respondent to pay reasonable and necessary medical
services, pursuant to the medical fee schedule as provided in Sections 8(a) and 8.2 of the Act for
any and all treatment undergone by Petitioner relative to his thoracic outlet syndrome, deep vein
thrombosis, and left shoulder injuries to include the following: - all treatment undergone by
Petitioner at and through Superior Air-Ground Ambulance Service, Glenbrook Urgent Care,
Northshore University Healthsystem, which includes Evanston Hospital and Glenbrook Hospital
(also known as Northshore Hospital), his November 2020 surgery and all subsequent follow up,
all physical therapy treatment commenced by Petitioner after his November 2020 surgery, except
for physical therapy treatment rendered specifically for his right shoulder, and any and all
treatment by Dr. Morcos.

The following medical charges were submitted into evidence:

1. 07/31/20 Superior Ambulance Service $6,620.00
2. 07/31/20-08/04/20 Northshore University HealthSystem/
Evanston Hospital/Glenbrook Hospital

Vascular Surgery Skokie $95.573.90
3. 0/12/20-01/19/22 Northshore University HealthSystem/
Evanston Hospital/Glenbrook Hospital

Vascular Surgery Skokie $55.512.25

TOTAL $157,706.15

Respondent shall therefore pay to Petitioner the sum of $157,706.15 for reasonable and
related medical bills and services pursuant to Section 8(a) and 8.2 of the Act. Respondent shall
make this payment directly to Petitioner’s attorney in accordance with Section 9080.20 of the
Rules Governing Practice before the Illinois Workers’ Compensation Commission. It is further
noted that Petitioner’s Exhibit No. does not contain the fee schedule for the bills nor has
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Respondent submitted a fee schedule evaluation of Petitioner’s claimed medical charges.
Therefore, Respondent is entitled to any and all discounts as contained in the Illinois Fee Schedule.

WITH RESPECT TO ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

In light of the Arbitrator’s finding of Petitioner’s average weekly wage to be $640.00, as
well as the accident and causal connection analysis explained above, the Arbitrator addresses
Petitioner’s claim for temporary total disability benefits for the period of July 31, 2020 to February
13, 2021.

As to temporary total disability, the Arbitrator finds that Petitioner was restricted from
working until further notice when admitted to Evanston Hospital on July 31, 2020 and was
continued on August 4, 2020, when Petitioner was discharged from Evanston Hospital and was
placed on restrictions not to return to work until further evaluation. (PX4 P.289). Petitioner
testified that he remained on restrictions not to work leading up to his surgery on November 23,
2020. (Tr. 94). On November 27, 2020, post-surgery, Petitioner was advised not to return to work
until re-evaluated at the end of December 2020. (PX6 P.126). On December 11, 2020, his
restrictions were modified to lift no more than 20 pounds. (PX6 P.91). Petitioner testified that he
was required to lift more than 10 pounds working for Respondent. (Tr. 90).

On January 7, 2021, Petitioner’s lifting restrictions were released. (PX6 P.71). Petitioner
returned to work for Respondent on February 14, 2021. (Tr. 101). Respondent has never paid
temporary total disability benefits.

No evidence was admitted into evidence by Respondent to dispute that Petitioner is entitled
to TTD benefits during the period of time that he was restricted from full duty work. No evidence
was presented that light duty work was offered to Petitioner.

Pursuant to Section 8(b) of the Act, if the period of temporary total incapacity for work
lasts more than 3 working days, weekly compensation as hereinafter provided shall be paid
beginning on the 4" day of such temporary total incapacity and continuing as long as the total
temporary capacity lasts. In cases where the temporary total incapacity for work continues for a
period of 14 days or more from the day of the accident compensation shall commence on the day
after the accident. Temporary total incapacity under this paragraph (b) shall be equal to 66 2/3%
of the employee’s average weekly wage. Thus, Petitioner is entitled to TTD benefits for 23 weeks
from July 31, 2020 through January 7, 2021 at the sum of $426.67 per week.?

22/3 ($640.00) = $426.67
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WITH RESPECT TO ISSUE (M), SHOULD PENALTIES BE IMPOSED UPON THE
RESPONDENT, THE ARBITRATOR FINDS AS FOLLOWS:

Petitioner claims to be entitled to penalties under Section 19 (k) and Section 19 (I). Section
19(k) of the Act provides in pertinent part:

“In cases where there has been any unreasonable or vexatious delay of payment or
intentional underpayment of compensation, or proceedings have been instituted or carried
on by the one liable to pay the compensation, which do not present a real controversy, but
are merely frivolous or for delay, then the commission may award compensation
additional to that otherwise payable under this Act equal to 50% of the amount payable at
the time of such award.” 820 ILCS 305 §19(k).

Section 19(1) of the Act provides in pertinent part:

“If the employee has made written demand for payment of benefits under Section 8(a) or
Section 8(b), the employer shall have 14 days after receipt of the demand to set forth in
writing the reason for the delay... In case the employer or his or her insurance carrier
shall without good and just cause fail, neglect, refuse, or unreasonably delay the payment
of benefits under section 8(a) or section(b), the Arbitrator or the Commission shall allow
to the employee additional compensation in the sum of $30 per day for each day that
benefits under Section 8(a) or Section(b) have been so withheld or refused, not to exceed
$10,000. A delay in payment of 14 days or more shall create a rebuttable presumption of
unreasonable delay.” 820 ILCS 305 §19(1).

Respondent correctly asserts that prior to trial, Petitioner filed a Notice of Motion and
Petition For Immediate Hearing under Section 19(b) claiming penalties under Section 19 (k) and
Section 19 (1) but without attaching and filing a Petition For Penalties. (Respondent Delta Exhibit
1) Petitioner filed documentation to support penalties in his reply to Respondent’s Response to
Petitioner’s request for penalties.

The Arbitrator notes that Respondent admitted that Petitioner sustained accidental injuries
on July 30, 2021 but Respondent did not provide any evidence as to the nature of the accidental
injuries for which Respondent admits Petitioner sustained. However, Respondent disputed the
causal connection of Petitioner’s current condition of ill-being to the work accident. Respondent
relied upon Respondent Exhibit 2 which contains a single medical record entry of an apparent non-
work-related history as to the cause of the injury. The Arbitrator found this entry not to be
persuasive because it is inconsistent with the multiple work-related histories recorded in the
medical records of two hospitals by various medical providers.
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The Arbitrator further found the history contained in the entry not persuasive on the basis
that Petitioner testified under oath of not providing this history. Petitioner credibly explained that
the gym he attended was closed as of mid-March due to the COVID epidemic where non-essential
facilities were closed. Furthermore, the Arbitrator finds Petitioner credible when explained that
his job was physically demanding and that he was working 8 hours per day, six days per week at
the time of his injury and, thus, was not inclined to work out in a gym. Petitioner admitted to doing
some of the activities noted in the entry but the evidence is unclear when it occurred.

Petitioner testified that Respondent never paid Petitioner temporary total disability benefits
despite the work restrictions imposed on him since he was initially discharged from Evanston
Hospital on August 4, 2020. Petitioner’s testimony is supported by the jointly completed and
submitted Request For Hearing Form. Petitioner asserted that he was entitled to TTD for the period
of July 31, 2020 through February 13, 2021 and that Respondent had not paid any TTD.
Respondent disputed the time period. Respondent in paragraph 3 claimed that it had not paid
TTD, TTD, maintenance nor nonoccupational disability benefits for which credit may be allowed
under Section 8(j) of the Act. Petitioner agreed. The stipulations constitute a settlement of the
issue on non-payment of TTD.

And yet inexplicitly and contrary to the clear and unequivocal stipulations, Respondent in
paragraph 10 of its Response to Petitioner’s Petition for Penalties incorrectly and falsely alleged
that “... Respondent paid TTD benefits, and these were paid through February 13, 2021.”
(Respondent Exhibit Delta 1, p. 2, paragraph 10)

Respondent further incorrectly asserted in its supplemental brief that Petitioner’s claim for
TTD benefits was “nonsensical, especially after stipulating at Trial that Petitioner received
payment of 28 and 2/7" weeks of TTD. See Trial Stipulation Sheet.” This is false. It is wrong and
makes no sense whatsoever. The Request For Hearing, also commonly referred to the stipulation
sheet, clearly states that “Petitioner claims to be entitled to TTD “period “ 7/31/20 to 2/13/2021
representing 28-2/7™ weeks.” (AX 1, p. 2) Petitioner does not assert that TTD was received or
paid.

Although, Respondent failed to present persuasive evidence to dispute Petitioner’s claim
to TTD benefits, Respondent correctly points out that the medical evidence supports TTD benefits
up to January 7, 2021, the date in which Petitioner’s lifting restrictions were released; not February
14, 2021, the date Petitioner returned to work.

The Arbitrator finds that Petitioner failed to establish his entitlement to penalties for two

reasons: 1. Prior to trial Petitioner did not file a Penalties Petition as required by the Rules
Governing Practice Before the Illinois Workers” Compensation Commission; and, 2. Based on the
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single non-work related history contained in the medical records, Respondent was entitled to have
Petitioner prove his entitlement to benefits by a preponderance of the evidence.

The Arbitrator finds that Respondent was flying close to the sun but not too close in
defending the underlying claim in light of the one non-work-related history of injury. However,
its defense on the issue of penalties it flew dangerously close. The Arbitrator is mindful that the
Commission may find Respondent’s conduct to be like that of Icarus - reckless and defiant. The
Commission may agree with Petitioner’s assertion that Respondent’s defense was unreasonable,
vexatious and in defiance with the rules of the Commission. The First District Appellate Court in
McDonald’s v. lllinois Workers’ Comp. Comm’n, 2022 IL App (1st) 210928 WC held that to avoid
penalties, employers are required to raise legitimate arguments grounded in reasonable
interpretations of the facts. The First District Court noted that “[¢t/he Commission awarded
additional compensation and attorney fees because McDonald’s disputed the issues of accident
and notice, and not because of delay or refusal to pay benefits.” Id. at q 62. Near the end of its
opinion in McDonald’s, the First District summarized the overarching theme of the opinion as
follows:

“[A]n employer must have a reasonable basis to take a position. In other words, there must
be some legitimate purpose served by an employer’s litigation tactics. A position is not
legitimate or reasonable simply because the Act permits it.”

Here, Respondent had a legitimate defense to the issue of penalties in that a Petition For
Penalties was not filed before the commencement of trial and that it had the right to defend based
on the non-work related history contained in the medical records. But, its allegations the it paid
TTD and that the Petitioner claimed to have received TTD are not based on a reasonable
interpretation of the facts.

WITH RESPECT TO ISSUE (L, O), WHAT IS THE NATURE AND EXTENT OF THE
INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

Pursuant to §8.1b of the Act, the following criteria and factors must be weighed in
determining the level of permanent partial disability for accidental injuries occurring on or after
September 1, 2011:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent
partial disability impairment report shall report the level of impairment in writing.
The report shall include an evaluation of medically defined and professionally
appropriate measurements of impairment that include but are not limited to: loss of
range of motion; loss of strength; measured atrophy of tissue mass consistent with the
injury; and any other measurements that establish the nature and extent of the
impairment. The most current edition of the American Medical Association’s
“Guides to the Evaluation of Permanent Impairment” shall be used by the physician
in determining the level of impairment.
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(b) In determining the level of permanent partial disability, the Commission shall base its
determination on the following factors;

(1) the reported level of impairment pursuant to subsection (a);

(i1) the occupation of the injured employee;

(ii1) the age of the employee at the time of the injury;

(iv) the employee’s future earning capacity; and

(v) evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors
used in addition to the level of impairment as reported by the physician must
be explained in a written order.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that no permanent partial
disability impairment report and/or opinion was submitted into evidence. The Arbitrator gives no
weight to this factor in determining the nature and extent of Petitioners’ disability.

With regard to subsection (i1) of §8.1b(b), the occupation of the employee, the Arbitrator
notes that the record reveals that Petitioner was employed as a delivery driver for Amazon at the
time of the accident and that he was able to return to work in his prior capacity as a result of said
injury. The Arbitrator gives some weight to this factor in that Petitioner was engaged in a
physically demanding job. Petitioner testified that he has changed the way he carries things. He
stopped carrying items in his left arm because of his concern that his condition could reoccur. He
is for forever more conscious of how he delivers and lifts anything. But, then the record does not
reflect that any permeant restrictions were imposed. (Tr. 105-106)

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 41 years
old at the time of the accident and has a work expectancy of many more years. The Arbitrator give
some weight to his factor in reaching a disability finding.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the
Arbitrator notes that no evidence was introduced of future loss of earnings capacity and, thus, the
Arbitrator gives no weight to this factor to support a claim for disability.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the
treating medical records, the Arbitrator finds that, based upon the nature of Petitioner’s confirmed
diagnosis of acute deep vein thrombosis and acute thoracic outlet syndrome, which required
surgery of a rib resection scalenectomy, Petitioner sustained a 10 % loss of use of a person as a
whole pursuant to Section 8(d) 2 of the Act.
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Petitioner has a permanent scar from the rib resection surgery located on the left side of his
body underneath his collar bone. It is a two-and-a-half-inch scar, non-keloid, faint, it’s at a 45-
degree angle starting at what would be the collar bone towards the sternum, and it’s about a quarter
inch wide. The scar is viewed by the Arbitrator not as evidence to support a claim for

disfigurement but as a permanent injury to Petitioner’s skin - the skin being the largest organ of
the human body.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

SCOTT MARSDEN,

Petitioner,

Vs. NO: 20 WC 008744

JEWEL,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of the nature and extent of the injury and
being advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a

part hereof.

The Commission affirms and adopts the Arbitrator’s Decision with modifications to one
paragraph only. Under the Conclusions of Law section of the Arbitrator’s Decision, the third
paragraph, the Commission corrects a scrivener’s error in the second sentence, and strikes the fifth

sentence, so the third paragraph now reads as follows:

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the
Arbitrator notes that the record reveals that Petitioner was employed as a
journeyman meat cutter at the time of the accident and that he was not able to return
to work in his prior capacity as a result of said injury. The Arbitrator notes that
Petitioner worked in meat cutting and suffered an injury to his right middle finger
in 2005. Petitioner reported to Vocamotive that he was unable to return to work
after surgery and permanent restrictions. No evidence of Petitioner’s job duties for
Cub Foods, medical evidence of his injuries in 2005 or his restrictions thereafter
was offered. Between Cub Foods and starting to work for Respondent, Petitioner
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worked more time as a cook than as a meat wrapper or cutter. Following the
accident in this matter, Petitioner was placed on lifting restrictions for his back
below the job requirements of his job with Respondent. The Arbitrator notes that
Dr. Singh provided somewhat conflicting restrictions stating that Petitioner should
work per the FCE, which noted lifting up to 45 pounds, frequent lifting of 15
pounds, carrying up to 35 pounds, shoulder lifting of 30 pounds, pushing and
pulling of 30 pounds. But he also provided a specific 25 pound lifting restriction.
Petitioner did not return to work for Respondent and was placed in a job as a cook,
similar to many of the jobs he held previously. Because of these facts, the Arbitrator
therefore gives some weight to this factor.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision
filed on December 5, 2022, is hereby modified for the reasons stated herein, and otherwise affirmed
and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $570.97 per week for a period of 175 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the loss of use of 35% of the whole person.

IT IS FURTHER ORDERED BY THE COMMISSION Respondent shall pay Petitioner
compensation that has accrued from February 28, 2020 through October 31, 2022, and shall pay
the remainder of the award, if any, in weekly payments.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $100,020.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

December 11, 2023 1s/Ratthoyn 4, Doewices
0101723 Kathryn A. Doerries
42

Is/Wlaria E. Portela

Maria E. Portela
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Page 3 DISSENT

After carefully considering the totality of the evidence, I respectfully dissent from the
opinion of the majority and would increase the permanent partial disability award.

Petitioner was working as a journeyman meat cutter for Respondent when he sustained a
slip and fall on a wet floor, injuring his lower back. This was a union position with a pension.
After undergoing discectomy and fusion at L4-5 by Dr. Singh, Petitioner attended physical therapy
and work conditioning. An FCE was performed on March 22, 2021. Thereafter, Petitioner
continued in work conditioning through May 3, 2021. During the course of this treatment, it was
noted on April 26, 2021, Petitioner “will start to fatigue lumbar spine at 25 Ibs.” T. 117. Consistent
with this, Dr. Singh released Petitioner to return to work with maximum lifting of 25 pounds. This
did not meet the lifting requirements of a journeyman meat cutter.

It is a long-held principal that an employer must accept the employee as it finds the
employee. Baggett v. Industrial Comm’n, 201 111.2d 187, 199 (2002). Regardless of his prior
occupations, Petitioner’s usual and customary line of employment at the time of the injury was
journeyman meat cutter. He has suffered a loss of this trade as a result of his work-related injury.
While Petitioner may be earning more per hour as a cook at Good Samaritan, he no longer has a
pension benefit.

For these reasons, I do not believe the Arbitrator’s analysis pursuant to §8.1b properly
weighed the effect of the injury on factor (ii), the occupation of the employee, nor factor (iv),
Petitioner’s future earnings capacity.

I also believe it was error for the Arbitrator to give weight to the AMA Impairment Rating
in this matter. §8.1b of the Act states, “The most current edition of the American Medical
Association’s ‘Guides to the Evaluation of Permanent Impairment’ shall be used by the physician
in determining the level of impairment.” 820 ILCS 305/8.1b(a). Dr. Sampat’s report does not
identify which edition of the Guides was used, nor does it comply with the most recent Sixth
Edition, which requires an examining physician to “[i]nclude an explanation of each impairment
value with reference, including pages and table number, to the applicable criteria of the Guides.”

Finally, the Arbitrator’s analysis of factor (v), evidence of disability corroborated by the
treating medical records, does not weigh any of Petitioner’s ongoing complaints. When Petitioner
was evaluated by Dr. Sampat on May 17, 2022, he reported that by the end of the day his pain is
up to 8 out of 10 in his lower back. In his new position as a cook, he stands in a forward flexed
posture while preparing food, which increases his pain. As a result, he utilizes over-the-counter
ibuprofen two or more times per week. He no longer bowls with his family, must sleep on his side
with a stuffed animal between his legs, and continues his home stretching exercises three times
per week.

Based on the foregoing, I would have increased the permanent partial disability awarded
to Petitioner.

Is| Hemeplee H. Scmonovict:

Amylee H. Simonovich
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY

Scott Marsden Case # 20 WC 008744
Employee/Petitioner

V. Consolidated cases: N/A
Jewel

Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Stephen J. Friedman, Arbitrator of the Commission, in the city of Wheaton, on October 31, 2022. By
stipulation, the parties agree:

On the date of accident, February 28, 2020, Respondent was operating under and subject to the provisions of
the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $49,483.79, and the average weekly wage was $951.61.

At the time of injury, Petitioner was 47 years of age, married with 2 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

Respondent shall be given a credit for all lost time benefits paid.

ICArbDecN&E 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $570.97/week for a further period of 175 weeks, as provided in
Section 8(d)2 of the Act, because the injuries sustained caused 35% loss of the whole person.

Respondent shall pay Petitioner compensation that has accrued from February 28, 2020 through October
31, 2022, and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

DECEMBER 5, 2022

Stephen J. Friedman
Signature of Arbitrator

ICArbDecN&E p.2
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Statement of Facts

Petitioner Scott Marsden testified he has a high school education and was in the Army reserves. He was first
employed by Respondent Jewel in November 2018. He was employed as a journeyman meat cutter. He was a
member of the union. His benefits included a pension. His duties were to cut and grind meat and service
customer requests. He would need to lift to unload deliveries including boxes of meat weighing and unpacking
the meat from the boxes. He would lift from 5 to 100 pounds. He would do this daily. He would need to carry
large pieces to cut to the table to cut it into the sizes requested. Petitioner identified the job description and
DOT description of his job and testified they were accurate. The job description noted frequent lifting and
carrying of 20 to 30 pounds, occasional lifting up to 50 pounds, and seldom lifting over 50 pounds (PX 2, p 792,
811). Petitioner testified that prior to his accident, he was not under any medical treatment and was working his
full job duties.

Petitioner testified to his prior work history from 1992 to his employment with Respondent. He worked at Cub
Foods in the meat department cutting meat from 1992 to 2008. He was in the same union as with Respondent.
His prior work included meat cutting for US Foods (2013 to 2015) and Sysco (2016) and employment as a Deli
wrapper, merchandiser and cook. The positions as a cook or merchandiser did not have pension rights.
Petitioner testified he had a prior workers compensation injury to his right middle finger as a meat cutter for
Cub Foods. Petitioner denied that his restrictions from that injury were permanent. He testified that the doctor
told him to wait and see how he did. He testified was not able to return to that job. He settled for $496,000.
Commission records show that Petitioner filed cases 05WC040135 and 05WC 053407 for accidents to the
right middle finger on 01/17/2005 and 11/03/2005. The cases were settled on 09/26/2011 for $93,624 future
medical and $496,000 compromise settlement based on life expectancy (RX 2). He testified that he started
working for Kellogg’s in 2007 while he was under voc. in the worker's comp case.

Petitioner testified that on February 28, 2020, he was traying up the meat. he lifted a full tray and turned to put
it on a bottom rack when he slipped on a wet floor and fell, injuring his low back.

Petitioner first sought medical care on March 10, 2020 at Northwestern Medicine (PX 1). He provided a
consistent history of the accident and complained of pain in the middle of the lower lumbar region with some
extended pain of the posterior thighs bilaterally. Physical examination was unremarkable. X-rays noted
evidence of disc degeneration at the L4-5 level, minor loss of disc height at L5-S1. Low grade anterolisthesis at
L3-4. The assessment was disc degeneration, lumbar radiculopathy, and strain of the lumbar region. Petitioner
was provided a Medrol dose pack, referred for physical therapy and placed on a 25 pound lifting restriction
(PX1).

Petitioner saw Dr. Kern Singh at Midwest Orthopedics at Rush beginning April 21, 2020 (PX 2). Dr. Singh
ordered 4 weeks of therapy and restrictions of no lifting over 25# (PX 2, p 1094). Petitioner underwent thoracic
and lumbar MRIs on June 11, 2020. The thoracic MRI impression was mild degenerative disc and endplate
changes with no significant spinal canal or foraminal stenosis. The lumbar MRI impression was markedly
diminished disc height at L4-5 with endplate degenerative changes. However, no significant spinal canal or
foraminal stenosis. Moderate bilateral facet arthropathy at L3-4 causing mild spinal canal and mild left
foraminal narrowing (PX 2, p 879-880).

On August 3, 2020, Dr. Singh noted Petitioner had undergone 4 weeks of physical therapy and progressed to
work conditioning. As of July 29, 2020, work conditioning noted him lifting 40 pounds and pushing and pulling
85 pounds, not meeting his job requirements. Petitioner reported 5-8/10 pain which is sharp, stabbing across
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his lower back and both buttocks. He also reported thigh pain, numbness and tingling extending into both feet.
Petitioner was looking for a definitive treatment, including surgery, to address his symptoms. Dr. Singh notes
the MRI findings and a CT impression of bilateral pars defect, L4-5 spondylolisthesis, and L4-5 focal kyphosis.
He diagnosed L4-5 spondylolisthesis, bilateral L4 pars fracture, L4-5 focal kyphosis. He recommended a 2
stage lumbar fusion (PX 2, p 289-291). Petitioner underwent surgery on October 15, 2020 consisting of an
anterior retroperitoneal lumbar discectomy and fusion at L4-5 (left), and a minimally invasive L4 and L lumbar
laminectomy with bilateral facetectomy and foraminotomy with posterolateral spinal fusion at L4-5. The
postoperative diagnosis was degenerative disc disease, L4-5 spinal stenosis, degenerative spondylolisthesis
L4-5 (PX 4). Petitioner had a lower extremity Doppler on October 30, 2020 at the Rush Copley emergency
room. The impression was superficial thrombophlebitis in the left lesser saphenous vein and negative left
lower extremity DVT study (PX 4).

Petitioner attended postoperative physical therapy through March 10, 2021. On March 4, 2021, Dr. Singh
ordered an FCE and work conditioning for 2 to 4 weeks (PX 2, p 448). A CT scan performed March 4, 2021
notes the fusion construct is unremarkable. There is no residual spinal stenosis. It also noted grade 1
anterolisthesis of L3. Multilevel mild degenerative disc/endplate changes with moderate facet arthropathy at
L3-4. Mild spinal canal stenosis at L3-4. No high-grade canal or foraminal narrowing at other levels (PX 4). The
FCE performed March 22, 2021 found Petitioner could do bilateral lift of 45 pounds, frequent lift of 15 pounds,
bilateral carry of 35 pounds, bilateral shoulder lift, push and pull of 30 pounds. This was 84.6% of the physical
demands of his job as a meat cutter (PX 2, p 549). Petitioner attended work conditioning from March 23, 2021
though May 3, 2021 (PX 2, p 990). On May 3, 2021, Dr. Singh notes Petitioner continues to progress well in
regard to pain. He is overall improved with his surgical results. He desires to return to work. Physical
examination is completely negative. Dr. Singh released Petitioner to return to work with permanent restrictions
per the FCE., maximum lifting 25 pounds. He found him at MMI (PX 2, p 16-17). Petitioner last saw Dr. Singh
on September 30, 2021 with respect to concerns about adjacent level disease. Petitioner states his pain
continues to improve and he is taking no medication. He has returned to all activities with minimal discomfort.
X-rays note well positioned hardware and restored lumbar lordosis. Dr. Singh states Petitioner can return to
work with restrictions per the FCE, which places him at 25 pounds. Petitioner remains at MMI (PX 2, p 10-11).

Petitioner was seen by Vocamotive for a vocational evaluation on November 24, 2021 (PX 6). He notes his
employment with Respondent as a meat cutter and his release by Dr. Singh with restrictions per the FCE. He
reported his prior 2005 right middle finger injury at Cub Foods. He reported he was unable to return to work
after a surgery and permanent restrictions. He detailed his work history from 1992 to the present including jobs
as a Merchandiser, Foodservice cook and manager, meat wrapper and cutting machine operator. He reported
he was earning $20.50 per hour for Respondent. He noted he would like to stay in the meat industry.
Vocamotive noted Petitioner was a candidate for vocational rehabilitation. He had lost access to his preinjury
job as a meat cutter, but was employable in the industry in various other capacities (PX 6).

The Vocational plan was to have Petitioner complete keyboard skill training, receive job seeking skills training
and begin a supervised and independent job search (PX 6). Petitioner participated in the computer training and
conducted a job search. He obtained a job with Advocate Good Samaritan Hospital as a Cook Il position. The
job paid $20.75 per hour. Petitioner’s start date was February 14, 2022 (PX 6). Petitioner testified he now
makes $21.02 per hour. He works 40 hours per week. His job duties alternate between Front Tray Line and
Back Grill. On the Front Tray Line, he is assembling plates and filling the counter. He testified that this requires
more bending from the waist and reaching, so he notices more back pain. The Grill requires him to take orders
and put them on the plates. This also requires leaning over, but he can move around to help with his pain. He
does not have to do lifting like he did previously. Good Samaritan respects his restrictions. Petitioner’s pay
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records document that he works 40 hours per week with some limited overtime. In addition to his hourly rate,
there is a shift premium for evenings and weekends of $1.25 per hour (PX 7). Petitioner testified he does not
currently have a pension plan with Good Samaritan.

Petitioner testified his back hurts if he is in an awkward position, such as leaning forward or picking something
up. Standing in one spot or driving long distances increase his pain. He no longer bowls with his family. He
testified he must sleep on his side, not his back or stomach. He uses a stuffed animal between his legs. He
does not take any prescription medications. He uses Ibuprofen if he has a bad day, which he estimates as 2 or
more times per week. His pain is higher after workdays. He still does his home stretching exercises about 3
times per week. He has not seen Dr. Singh or any other medical provider for his back since September 2021.

Petitioner was evaluated at Respondent’s request on May 17, 2022 by Dr. Chinton Sampat (RX 1). After taking
a history, performing a physical examination, and reviewing x-rays taken in his office, he diagnosed low back
pain with lumbar radiculopathy secondary to spondylolisthesis status post lumbar surgery with resolved lumbar
radiculopathy. He found Petitioner at MMI with no further treatment necessary. He agreed Petitioner could
work withing the restrictions of the FCE, which he listed as lifting up to 45 pounds, frequent lifting of 15 pounds,
carrying up to 35 pounds, shoulder lifting of 30 pounds, pushing and pulling of 30 pounds. He opined that
pursuant to AMA guidelines that Petitioner sustained a 9% loss of the whole person (RX 1).

Conclusions of Law

In support of the Arbitrator’s decision with respect to Nature & Extent, the Arbitrator finds as
follows:

Petitioner’s date of accident is after September 1, 2011 and therefore the provisions of Section 8.1b of
the Act are applicable to the assessment of partial permanent disability in this matter. By stipulation,
Petitioner waived rights under Section 8(d)1 and is seeking compensation under Section 8(d)2.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that the record contains an impairment
rating of 9% of the whole person as determined by Dr. Sampat, pursuant to the most current edition of
the American Medical Association’s Guides to the Evaluation of Permanent Impairment (RX 1). The
Arbitrator notes that this level of impairment does not necessarily equate to permanent partial disability
under the Workers’ Compensation Act, but instead is a factor to be considered in making such a
disability evaluation. The doctor noted that this impairment rating was based upon a single level fusion
with a decompression without residual signs or symptoms. Because of this, the Arbitrator therefore gives
some weight to this factor.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that the
record reveals that Petitioner was employed as a journeyman meat cutter at the time of the accident and
that he was not able to return to work in his prior capacity as a result of said injury. The Arbitrator notes
that Petitioner worked in meat cutting and suffered an injuries to his right middle finger in 2005.
Petitioner reported to Vocamotive that he was unable to return to work after surgery and permanent
restrictions. No evidence of Petitioner’s job duties for Cub Foods, medical evidence of his injuries in
2005 or his restrictions thereafter was offered. The amount of the settlement, however, and the
statement it was based upon lifetime benefits, creates an inference of compromise of either a wage loss
under Section 8(d)1 or a permanent total disability. Between Cub Foods and starting to work for
Respondent, Petitioner worked more time as a cook than as a meat wrapper or cutter. Following the
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accident in this matter, Petitioner was placed on lifting restrictions for his back below the job
requirements of his job with Respondent. The Arbitrator notes that Dr. Singh provided somewhat
conflicting restrictions stating that Petitioner should work per the FCE, which noted lifting up to 45
pounds, frequent lifting of 15 pounds, carrying up to 35 pounds, shoulder lifting of 30 pounds, pushing
and pulling of 30 pounds. But he also provided a specific 25 pound lifting restriction. Petitioner did not
return to work for Respondent and was placed in a job as a cook, similar to many of the jobs he held
previously. Because of these facts, the Arbitrator therefore gives some weight to this factor.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 47 years old at the
time of the accident. He would be expected to remain in the workforce for an extended number of years.
Because of this, the Arbitrator therefore gives some weight to this factor.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes that
based upon the wage records submitted, Petitioner is currently earning less per week that the average
weekly wage stipulated to by the parties. However, Petitioner’s current hourly wage of $21.05 plus a
shift bonus of $1.25 for evening hours is higher that the $20.50 per hour he reported to Vocamotive that
he was earning at Respondent at the time of his accident. Because of this, the Arbitrator therefore gives
some weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical
records, the Arbitrator notes Petitioner was diagnosed with L4-5 spondylolisthesis, bilateral L4 pars
fracture, L4-5 focal kyphosis. Petitioner underwent a 2 stage lumbar fusion on October 15, 2020. The
FCE listed limitations as lifting up to 45 pounds, frequent lifting of 15 pounds, carrying up to 35 pounds,
shoulder lifting of 30 pounds, pushing and pulling of 30 pounds. Dr. Singh released Petitioner to return
to work with permanent restrictions per the FCE, maximum lifting 25 pounds. Because of these facts,
the Arbitrator therefore gives greater weight to this factor.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner

sustained permanent partial disability to the extent of 35% loss of use of whole person pursuant to
§8(d)2 of the Act.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

KIMBERLY BELANGEE,

Petitioner,
Vs. NO: 19 WC 29725
SSM HEALTH,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, medical expenses, occupational disease, and permanent partial
disability, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 22, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

December 12, 2023 s/ Carolyn M. Dobienty
0: 12/07/23 Carolyn M. Doherty
CMD/ma
045 Is) Wane Parker

Marc Parker

Is/ (Phristoptien . Harnrnio
Christopher A. Harris




23IWCC0522

ILLINOIS WORKERS’ COMPENSATION COMMISSION
DECISION SIGNATURE PAGE

Case Number 19WC029725

Case Name Kimberly Belangee v. SSM Health
Consolidated Cases

Proceeding Type

Decision Type Arbitration Decision

Commission Decision Number

Number of Pages of Decision 19

Decision Issued By Linda Cantrell, Arbitrator
Petitioner Attorney Richard Salmi

Respondent Attorney Michael Karr

DATE FILED: 2/22/2023
THE INTEREST RATE FOR THE WEEK OF FEBRUARY 22, 2023 4.91%

/L. cnda Cantrell, Arbitrator

Signature




23IWCC0522

STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Jefferson ) [ ] Second Injury Fund (§8(¢)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Kimberly Belangee Case # 19 WC 029725
Employee/Petitioner
v. Consolidated cases:
SSM Health

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Linda J. Cantrell, Arbitrator of the Commission, in the city of
Mt. Vernon, on November 29, 2022. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

& Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|X| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |X| What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. |:| Other

FmEZomMmUOw

~

ICArbDec 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On 8/21/19, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an occupational disease that arose out of and in the course of her
employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $135,940.53; the average weekly wage was $2,614.24.
On the date of accident, Petitioner was 44 years of age, married with 2 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0, for a total credit of
$0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay the medical expenses contained in Petitioner’s Group Exhibit 12, pursuant to the Illinois
medical fee schedule, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $1,529.84 (Max rate)/week for 19-3/7
weeks, commencing 8/22/19 through 1/4/20, as provided by Section 8(b) of the Act.

Respondent shall pay Petitioner the sum of $836.69 (Max rate)/week for a period of 62.5 weeks, because the
injuries sustained caused permanent partial disability to the extent of 12.5% loss of use of Petitioner’s body as
a whole, under Section 8(d)2 of the Act.

Respondent shall pay Petitioner compensation that has accrued from 7/27/22 through 11/29/22, and shall pay
the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

e T O C&M
'i_ _,f—”/ /

FEBRUARY 22, 2023

Arbitrator Linda J. Cantrell

ICArbDec p.2
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STATE OF ILLINOIS )
) SS
COUNTY OF JEFFERSON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

KIMBERLY BELANGEE,

Employee/Petitioner,

)
)
)
)
V. ) Case No.: 19-WC-029725
)
SSM HEALTH, )

)

)

Employer/Respondent.

FINDINGS OF FACT

This claim came before Arbitrator Linda J. Cantrell for trial in Mt. Vernon on November
29, 2022 on all issues. On 10/11/19, Petitioner filed an Application for Adjustment of Claim
alleging pulmonary and systemic injuries as a result of an occupational exposure on 8/21/19. At
arbitration, Petitioner made an oral motion without abjection to amend the Application for
Adjustment of Claim to proceed under the Occupational Diseases Act. The issues in dispute are
occupational disease, causal connection, medical bills, temporary total disability benefits, and the
nature and extent of Petitioner’s injuries.

TESTIMONY

Petitioner was 44 years old, married, with two dependent children at the time of
accident. She has a master’s degree in nursing and has worked in the nursing field for
approximately 28 years. Petitioner began working for Respondent in 2005 and worked in labor
and delivery until 2011. In November 2013, Petitioner again became employed by Respondent as
a family nurse practitioner at its Wayne City facility.

Petitioner testified she worked at an acute care clinic with workers’ comp injuries but has
never treated a patient with an occupational exposure. She described the Wayne City facility as
an older building with the exterior buried halfway underground on three sides. The inside is 90%
carpeted. The office is laid out in an “H” formation with two long hallways that are connected by
a centralized waiting room and walkway. Petitioner treated 25 to 30 patients per day and her
colleague treated 10 to 12 patients per day in the other hallway. She testified there was usually
40 to 45 patients that visited the building per day. There were two secretaries and four nurses
working in the practice.

Petitioner testified that in her 28 years of experience, she has been exposed to influenza
and other transmissible medical conditions. She had never tested positive for influenza until
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November 2013, approximately three weeks after she began working in the Wayne City facility.
Petitioner described herself as healthy prior to working in the building, and every year since
November 2013 she has tested positive for influenza and was symptomatic with respiratory
cough, shortness of breath, body aches, fever, irregular heartbeat, and palpations.

Petitioner testified that her palpations and irregular heartbeat have been continuous. She
consulted three cardiologists to determine the cause of her symptoms. Since working in the
Wayne City building, Petitioner developed severe shortness of breath, chronic sore throats, a
manly sounding voice, shortness of breath, chronic upper respiratory symptoms, watery eyes,
joint pain, and fatigue. She initially controlled her symptoms with Tamiflu, but they significantly
worsened in 2015, particularly irregular heartbeat, which caused her to see a cardiologist,
undergo an echocardiogram, and wear a Holter monitor. She was offered medication which she
stated was a band-aid.

Petitioner testified that her symptoms worsened in January 2019 when she contracted
influenza A and was not able to recover. She took Tamiflu and was off work for ten days and
still tested positive. She took steroids and four weeks later she still had severe shortness of breath
and a bad cough that caused her to urinate her pants. She testified that her symptoms got so bad
that walking down the hallway caused shortness of breath and she had joint swelling. Petitioner
tested positive for influenza A for nine straight months in 2019 with severe symptoms.

Petitioner testified that her work partner was her primary care physician. She underwent
multiple workups, chest x-rays, and blood work. Petitioner went to another local primary care
provider who could not find a medical reason for Petitioner’s positive influenza A test results.
Petitioner stated she informed her office manager of every influenza swab she took.

Petitioner stated that by July 2019 she was not able to sit in a chair, she had significant
joint swelling, her skin felt like it was burning, and she missed approximately 32 days of work.
She testified that her co-worker suggested they perform a study on the building as some of her
co-workers also exhibited symptoms. An environmental study was conducted of the Wayne City
building. (PX11, RX2) Petitioner identified a drawing she prepared which represents a floor plan
of the building. (PX11, p 1-2) She testified that the building was initially tested in August 2019.
The areas tested were her colleague’s hallway, her colleague’s examination room No. 3, and the
center joint hallway. She stated that her hallway was not tested at that time.

Petitioner testified that the building was tested again in September 2019, which included
her office, her examination room No. 3, an abandoned x-ray room, the center area, and her
colleague’s office. Petitioner testified that the office was cleaned between the first and second
testing. She testified that the main pollutants that were tested were carbon dioxide and skin cell
fragment levels. They tested for skin cell fragment levels only in the first testing. Petitioner
testified she took vacation for ten days at the end of July 2019 during which the first test was
performed and the office was cleaned. Petitioner testified she had less shortness of breath and
was able to do more physically while on vacation. When she returned to the building at 6:30 a.m.
on 8/19/19, Petitioner had no cough or respiratory symptoms. She testified that by lunchtime she
told her office manager she felt sick again. She testified that the ten-day vacation in July was the
only time she had been away from the building for a period of time. Her joints started swelling
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again, she could not sit at her desk and had to return to a standing desk, and she had to start
wearing pads again due to coughing.

Petitioner testified she went to pulmonologist Dr. Kondapaneni, a/k/a Dr. Murali, who
placed her off work effective 8/22/19. She remained off work until she found new employment
on 1/5/20. Respondent did not accommodate her restrictions during her time off work. Dr.
Murali referred Petitioner to an occupational medicine specialist which was denied by
Respondent and her private health insurer through Respondent. Petitioner testified that her joint
aches and cough improved after she left the building on 8/22/19, but her irregular heartbeat
persisted.

Petitioner testified that Respondent had her examined by Dr. Hyers in January 2020 who
spent 15 minutes with her. She told him she had no significant medical problems prior to 2013
and her symptoms improved after leaving employment, but never resolved. Petitioner came
under the care of Dr. Susan Alt who started her on regime of adrenal support and immunity
vitamins. Dr. Alt believed Petitioner’s symptoms were related to adrenal problems and diagnosed
her with sick building syndrome. She sees Dr. Alt a minimum of every 12 weeks. Petitioner
testified that her symptoms are not as bad today, but anytime she gets a sniffly nose her “lungs
are shot”. Weather changes and indoor heat increase her symptoms.

Petitioner testified she has continued to work as a family nurse practitioner for another
employer since January 2020. Her rate of pay is the same as it was working for Respondent. She
has not tested positive for influenza A since leaving the Wayne City building, despite being
exposed to influenza A in her current practice. When she has respiratory issues, she has difficulty
recovering, including joint pain and swelling, severe fatigue, breathing difficulty, and coughing
which requires her to wear pads. Her symptoms have not been as severe as they were when she
worked in Respondent’s building.

Petitioner testified that Respondent has not paid any of her medical expenses and some
have been paid by her private health insurer. She did not receive temporary benefits.

On cross-examination, Petitioner identified numbers on the rooms of the floor plan maps
she drew. (PX11) She stated the lighter numbers are from the initial testing done on her
colleague’s side before the facility was cleaned, and the black numbers underneath are from the
second testing of the CO2 levels. She stated the numbers show improvement between the tests.
She stated that the common area between the hallways was walked by many patients and the
testing in August showed 1,166 parts per million and after the facility was cleaned it showed 734
parts per million. She testified that her area was only tested the second time and showed nearly
800. She agreed that 800 ppm and below is normal and any numbers in the 700’s were within the
normal range for indoor CO2 levels. Petitioner did not know what cleaning was done between
the two tests, which was done the weekend prior to her returning to work on Monday, 8/19/19.

Petitioner testified she first treated with cardiologist Dr. Parham in 2015. She testified
that the tests showed irregular heartbeat. Dr. Parham was not able to determine the cause of her
condition and prescribed medication. She testified she consulted with Dr. Shamsham twice in
2018 and a Holter monitor again confirmed irregular heartbeat. She was prescribed medication
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again. In May 2022, she consulted Dr. Reed who is an electro physicist cardiologist that
specializes in irregular heartbeats. She wore a Holter monitor that showed 1,500 irregular
heartbeats per day. Dr. Reed prescribed medications. She agreed that the cardiologists of all three
physicians were not admitted into evidence and none of the doctors provided an explanation for
her condition. Petitioner testified she underwent pulmonary function testing between 2013 and
8/21/19 which were all normal and has undergone PFT’s since that time that were all normal.

Petitioner testified that in September 2019 she requested Respondent to put an American
Red Cross mobile unit in the parking lot so she could continue seeing patients and her request
was denied. She is not aware of any of her co-workers filing workers’ compensation claims, but
she testified they exhibited runny noses, headaches, nasal drainage, and a “manly” voice.
Petitioner testified she has symptoms 12 to 15 times per month for which she is seeing Dr. Alt.
She receives vitamins and steroids when her symptoms are severe. Petitioner testified that Dr.
Alt wanted to take her off work but due to the current crisis, Petitioner feels obligated to treat her
patients. She sees approximately 25 patients per day and works full duty.

Petitioner agreed she told Dr. Murali on 9/19/19 that she was doing much better since she
was out of the building, she tested negative for the first time all year, she did not have any
symptoms, and decreased congestion. Petitioner testified that prior to working in the Wayne City
building she had three jobs and worked 70 hours per week. She stated that any runny nose,
congestion, harvest season, or allergy trigger, causes her respiratory symptoms to increase and
results in a relentless cough and joint swelling.

Petitioner testified that to the best of her knowledge the Wayne City building was never
environmentally tested prior to 2019. She stated they went to electronic medical records in
January 2014 and the paper charts were stored in the x-ray room where mold was found on the
walls which was painted over. She testified that the facility was cleaned by a company on a
weekly basis during her employment. Petitioner stated a sewer backed up on one occasion and
saturated the carpets that were shampooed and not replaced.

MEDICAL HISTORY

On 3/27/19, Petitioner was examined by Rachel Sinclair, NP at Carmi Rural Health. (PX5)
She reported testing positive for flu three times in the past seven weeks. She had fever, chills,
headache, overall ill-appearing with fatigue, and headache. NP Sinclair assessed Influenza A,
fatigue due to exposure, and cough. Labs were performed and her ANA Titer was high at 1.8.
Chest x-ray did not show evidence of pulmonary disease.

On 7/23/19, Petitioner’s colleague, Stella Johnson, APRN-CNP, noted Petitioner’s chronic
cough for more than five months which was not improving. (PX7) CNP Johnson noted Petitioner
had failed multiple medications and had been treated with steroids. Petitioner reported she felt like
she was sucking air through a straw. The office note indicates a history of chronic high platelet
levels, a long history of positive influenza in the office chronically, easily chokes on food, elevated
WBC, and a negative respiratory panel. CNP Johnson ordered blood work, a CT scan, and Z-pack.
Petitioner’s white blood count was elevated and her platelets were stable. The CT scan was read
to show the 12-mm diameter left axillary lymph node could be reactive, with no acute pulmonary
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infiltrate or consolidation. A repeat chest x-ray was performed on 7/26/19 that was negative for
pulmonary disease. (PX4, p. 19)

On 8/22/19, Petitioner saw Dr. Murali Kondapaneni for chronic cough, mild intermittent
asthma without complication, adverse exposure in the workplace, and dyspnea on exertion. (PX3)
Her history was positive for influenza almost every year. Petitioner reported that for the last few
years, she has been feeling sick with occasional cough, watery eyes, and tiredness. For the last few
months, her cough has been getting worse along with watery eyes, sneezing, and other symptoms
which makes her tired and exhausted. She noticed that the symptoms usually start after a couple
of hours in the office. By the latter half of the day, she notices her symptoms really affect her.
Petitioner reported she recently went out of town for a couple of weeks and her symptoms
completely resolved. Petitioner reported that some of her office coworkers were experiencing the
same symptoms. Dr. Murali noted Petitioner had influenza earlier that year along with the
possibility of Lyme disease previously. Albuterol and antihistamines did not improve her
symptoms.

Dr. Murali noted Petitioner’s chest CT scan and pulmonary function tests were normal. He
reviewed the first environmental study and noted it was “nonspecific” with high levels of skin cell
fragments. He stated he was not sure of the clinical significance of this finding. Dr. Murali ordered
testing for fungal antibody panel immunodiffusion, IGE blood, allergen profile mini panel,
pneumonitis hyperintensive panel, complete PFT w/wo bronchodilator, and fractional exhaled
nitric oxide, which were performed at SSM Good Samaritan Hospital. (PX4, p. 33-40) Dr. Murali
noted Petitioner’s symptoms were classic for work-related exposure. He recommended spirometry
after she was off work a few days and he excused her from work. Following testing, Dr. Murali
noted the PFT’s and DLCO were normal. He opined that the absence of pulmonary pathology and
anormal CT was consistent with possible workplace induced symptoms. Petitioner was placed off
work pending further testing.

On 8/26/19, Petitioner returned to NP Sinclaire with shortness of breath and cough.
Petitioner reported her treatment with Dr. Murali and environmental issues related to carbon
dioxide at her workplace that were causing her symptoms. Petitioner reported that since being off
on vacation her symptoms improved with return of energy, improved breathing, and overall feeling
of wellness. Upon returning to work her symptoms returned, with fatigue, shortness of breath,
dyspnea on exertion, headache, dizziness, and nausea. (PX5, p. 7) NP Sinclaire assessed cough,
toxic effect of carbon dioxide, mild intermittent asthma, adverse effects of work environment, and
situational anxiety.

On 8/29/19, Dr. Murali placed Petitioner off work pending completion of environmental
testing. (PX3, p. 42) On 9/4/19, Dr. Murali continued Petitioner off work.

On 9/19/19, Petitioner returned to Dr. Murali and reported her symptoms completely
resolved since being away from her workplace. She was negative for influenza for the first time
since January. Dr. Murali reviewed the inspection report and noted the building had undergone
some cleaning last month. Given the significance of her symptoms and the uncertain nature of the
exposure that led to her symptoms, Dr. Murali referred Petitioner to an occupational medicine
specialist. He stated that a specialist should be able to determine if the improvements made to
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Petitioner’s workplace were sufficient for her to safely return to work. He continued to believe
there was some occupational related exposure that contributed to Petitioner’s symptoms. (PX3, p.
22)

On 10/1/19, Dr. Murali placed Petitioner off work pending consultation with occupational
medicine. (PX3, p. 12)

On 2/5/20, Petitioner was seen by Dr. Fadi Shamsham for heart palpitations. She described
daily recurrent heart palpitations and shortness of breath on exertion. Rhythm strips confirmed the
presence of intermittent palpitations. He noted a BMI of 37.86 and familiar history of hypertension.
His assessment was palpitations and ventricular premature depolarization. He recommended an
EKG which was performed on 2/26/20 and was read to be a good study. (PX6, p. 2)

On 9/2/20, Petitioner began treating with Dr. Suzanne Alt for sick building syndrome.
(PX2) Dr. Alt diagnosed PVC’s, shortness of breath, sick building syndrome, menopause, chronic
fatigue, EBV positive mononucleosis syndrome, Lyme disease, positive ANA, and joint pain.
Petitioner continued to exhibit symptoms of shortness of breath and fatigue which began in 2013
with feelings of lethargy. Dr. Alt continues to treat Petitioner at regular intervals and Petitioner
reports her symptoms come and go with shortness of breath and fatigue.

On 11/25/20, Dr. Alt noted Petitioner was feeling better with a regimen of supplements.
Dr. Alt noted the elevated levels of CO2 causes respiratory acidosis and changes body
biochemistry which results in headache, confusion, anxiety, drowsiness, and stupor (CO2
narcosis). Viral loads are high and cause repetitive viral infections as her immune system is
depressed with chronic CO2 exposure. Long term effects include memory loss, sleep disturbance,
and excessive daytime sleepiness. Studies show increase in dry cough, rhinitis, prevalence of
asthma, sympathetic stimulation, and changes in heart rate variability. Linear effects noted in the
circulatory, cardiovascular, and autonomic nervous systems were noted with CO2 levels ranging
from 500-5000 ppm. (PX2, p. 68)

On 2/3/21, Dr. Alt referred Petitioner to a cardiologist for a second opinion. Dr. Alt also
noted Petitioner was scheduled to undergo gastric bypass. On 6/16/21, Petitioner presented to Dr.
Alt for post-op follow up, irregular heartbeat, and major joint and finger swelling. Dr. Alt referred
Petitioner to a cardiologist for further evaluation.

On 8/18/21, Petitioner returned to Dr. Alt following cardiology workup with Dr. Wetsic
who increased Petitioner’s Metoprolol. Dr. Alt noted that Petitioner’s lab work was normal, and
she lost 86 pounds since surgery.

On 11/17/21, Dr. Alt noted no change in Petitioner’s symptoms. She exhibited palpitations,
irregular heartbeat, EBV positive mononucleosis, positive ANA, PVC’s, and sick building
syndrome. Dr. Alt recommended increasing vitamin intake and prescribed Diltiazem. Petitioner
followed up on 12/8/21 and reported her symptoms became significantly worse after she started
the new medication. It was noted that Dr. Wetsic transferred Petitioner’s care due to her anxiety
and sensitivity.
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On 1/5/22, Dr. Alt noted Petitioner was evaluated by infectious disease specialist Dr.
Sobani who could not find a reason for Petitioner’s symptoms. On 4/27/22, Petitioner reported
no change in her symptoms, with continued fatigue, shortness of breath, heart palpitations, and
EBYV positive mononucleosis. Petitioner refused to return to work and reported she was taking
care of her daughter. On 7/13/22, Dr. Alt noted Petitioner continued to follow up with cardiology
and she noted intermittent problems with premature ventricular contractions and irregular
heartbeat. (PX2, p. 10) Petitioner continued to report fatigue on 7/27/22.

Dr. Suzanne Alt testified by way of deposition on 4/7/22. (PX1). Dr. Alt is an osteopathic
physician who is board-certified in family practice, holistic medicine, anesthesia, and pain
management. She has practiced for 36 years. Dr. Alt testified she has performed many
occupational evaluations for work injuries. She testified that Petitioner’s condition is pretty rare
and she has only treated four or five patients with symptoms that Petitioner exhibits. She stated
the condition is significant and debilitating.

Dr. Alt testified that the study of allopathic medicine is designed to identify a disease and
then treat the symptoms. From an osteopathic standpoint, there is more interest in determining
the cause of a condition because of its importance in treating the condition. She initially
examined Petitioner on 9/2/20 and took a full history of Petitioner’s symptoms including
irritability, insomnia, loss of memory, and urinary incontinence. Petitioner related her symptoms
to her workplace which began in 2013 and reported repeated exposures to influenza and upper
respiratory infections. She complained of heart palpitations, joint pain, headaches, and dizziness.
She reported her symptoms resolved when she was away from her workplace. Dr. Alt testified
that the course of Petitioner’s symptoms is consistent with sick building syndrome. She testified
it can be very difficult to identify the source of the condition as it can be multiple issues,
including glue from the carpet, paint, the ventilation system, and different individuals respond
differently.

Dr. Alt diagnosed premature ventricular contractions (PVSs) which were consistent with
Petitioner’s complaints of palpations, shortness of breath, and fatigue. She diagnosed sick
building syndrome, menopause, chronic fatigue, Lyme’s Disease, obesity, arrythmia, and
positive ANA or connective tissue which could indicate Lupus, joint pains, and low-grade fevers.

Dr. Alt reviewed the environmental report that revealed elevated levels of carbon dioxide.
Petitioner complained there were no ducts that ventilated viral or bacterial loads out of the
building, and she had a sudden onset of fatigue off and on since 2013. Dr. Alt testified she was
not an expert and did not know normal levels, but she noted that the highest level of spores and
skin cell fragments were in the center area and the private office in the southwest part of the
building. Dr. Alt testified that one component of the cause of Petitioner’s symptoms could be
high CO2 levels which commonly cause vasodilation within blood vessels, particularly in the
head that can cause headaches. Dr. Alt opined that Petitioner’s exposure to mold and high carbon
dioxide levels and skin cell fragments was one of the causes for her symptoms and need for
treatment. Dr. Alt based her opinion on the environmental reports and that Petitioner’s symptoms
improved when she was away from the sick building and immediately rebounded when she
returned to work. She stated the environmental studies were very limited in what was being
tested. She testified that other factors, including glues, toxins, and aerosols, were not tested and
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could be in the building and a causative factor of Petitioner’s symptoms. Dr. Alt testified she has
never been in the building.

Dr. Alt testified it may take multiple exposures over a period of time before a reaction
occurs within the body. It was not unusual for Petitioner to have developed new side effects over
many years. Dr. Alt testified that the side effects of a sick building diminish immune system
function and make a person more susceptible to bacterial, viral, and fungal infections. In
Petitioner’s case, the exposure has affected her pulmonary, musculoskeletal, and neurologic
functioning as she has PVCs, joint pain, and headaches. Dr. Alt testified that a negative
pulmonary function test does not mean Petitioner does not have these symptoms or conditions.
She stated there are things that cannot be seen on PFTs such as biochemical changes within the
lungs and histamine releases.

Dr. Alt referred Petitioner to several specialists that diagnosed a heart block in the
conduction system which could be the reason for her heart palpations. Dr. Alt placed Petitioner
on a vitamin regime, hormone replacement therapy, and a strict diet in order to address her
symptoms that were causally related to the sick building exposure. Dr. Alt noted some
improvement in Petitioner’s symptoms, but stated she continues to have palpations, fatigue, joint
pain, and breathing issues. She testified that Petitioner’s immune system is chronically damaged
as a result of the exposure, and she will require ongoing treatment in the form of pulmonary and
cardiac care with specialists and family practice care to rebuild her immune system.

Dr. Alt testified that Petitioner reported a history of EBV positive mononucleosis
syndrome, which can wax and wane and cause chronic fatigue. Dr. Alt testified that the sick
building exposure triggered the positive mono testing in Petitioner. She testified that in
September 2020 Petitioner’s respiration was 16 breaths per minute which is fairly normal. Her
pulse oximetry was 97 which was slightly low, blood pressure was normal at 123 over 77, and
chest examination was within normal limits, and her heart rate and sounds were normal. Dr. Alt
explained that relatively normal physical exam findings are not unusual with patients with sick
building syndrome and that Petitioner’s test results and condition could change at any time.
Since Petitioner remained significantly symptomatic after being out of the building for nine or
ten months, it shows chronicity, and is diagnostic of sick building syndrome.

Dr. Alt testified that she first saw Petitioner nine months after she resigned employment
and a year and a couple of months after she was last in the building. She testified she did not
know exactly what was in the building that caused Petitioner’s conditions due to the limited
testing. She stated it could have been the glue on the carpet, paint, cleaning sprays, lack of
ventilation, and certain lighting. Dr. Alt testified that “sick building syndrome” is relatively new
and Petitioner had significant symptoms that waxed and waned as she was in and out of the
building. Dr. Alt did not know how long the CO2 and ventilation issues were present in the
building. She did not know what levels of CO2 Petitioner was exposed to or for how long.

Dr. Thomas Hyers testified by way of deposition on 5/6/22. (RX1) Dr. Hyers is board-
certified in internal and pulmonary medicine. He treats patients with occupational exposure and
stated over his 30 years of practice he has probably treated or diagnosed someone with sick
building syndrome, but he could not recall a specific instance. Dr. Hyers saw Petitioner on



23IWCC0522

1/22/20 and spent approximately 40 minutes with her. He had Petitioner undergo chest x-rays
and a pulmonary function test.

Dr. Hyers testified that sick building syndrome is a generic term that refers to some
source of irritant in a building which leads to symptoms such as watery eyes, nasopharyngitis,
cough, and difficulty breathing. Exposure to high levels of carbon dioxide typically occurs in an
enclosed structure which is not adequately ventilated into the atmosphere. He testified that
exposure to high levels of CO2 typically causes mild symptoms and can cause shortness of
breath. He is not aware that long-term exposure to high levels of CO2 can cause lasting damage
to any systems of the body.

Dr. Hyers testified that Petitioner did not exhibit any symptoms at the time of his
examination. She described her symptoms between January and October 2019 as a dry cough,
shortness of breath on exertion, fatigue, and joint pain. He reviewed Petitioner’s medical records
and noted she had a prior diagnosis of thrombocytosis, which is elevated blood platelet count. He
noted that allergy and respiratory pathogen testing was negative in 2019. He noted that Dr.
Murali ordered pulmonary function testing that was normal. Dr. Hyers reviewed the
environmental testing on the Wayne City building and noted elevated carbon dioxide levels. He
stated the elevated skin cell fragments could have been due to poor ventilation, but he did not
think those would cause a problem.

Dr. Hyers testified that Petitioner has high blood pressure most likely due to her obesity
and not her workplace. His review of previous blood work did not identify any immunologic
problems. He testified that the chest x-ray and spirometry he ordered were normal. Dr. Hyers
testified that Petitioner reported the usual pattern of symptoms in the workplace and relief when
she removed herself from the building, but he could not identify anything in the workplace that
would cause Petitioner’s symptoms. He testified that this history suggests a site of exposure that
was causing Petitioner’s problems, but the data he reviewed only indicated elevated CO2 levels
which is typically not linked to symptoms of cough and fatigue. He testified there was possibly
something else in the building besides carbon dioxide that was causing Petitioner’s symptoms.
However, since she had been out of the building for a couple of years and still experiencing
symptoms, he did not believe the building was a contributing factor. Dr. Hyers did not find any
objective evidence that Petitioner had asthma. He opined Petitioner did not require any additional
treatment or testing with respect to her workplace exposure and she had reached MML.

Dr. Hyers testified that Petitioner was concerned she had multiple episodes of influenza
infection from 2013 through 2019. He agreed that the environmental testing of the facility
included carbon monoxide, carbon dioxide, skin cells, mold, formaldehyde, and pollen, which
are the common irritants that cause respiratory symptoms, but it was not a complete list. He
agreed that elevated skin cell fragments were elevated in Petitioner’s room that was an isolated
area. He did not know how long the elevated carbon dioxide was in the building as the testing
only revealed the levels on those two specific testing dates. He agreed that patients have
significantly different reactions to the same environmental stimuli. He testified that building
materials such as carpeting and particle board, chemicals such as cleaning supplies and aerosols,
biological pollutants such as infectious disease and allergens, and toxins such as mold and
fungus can cause respiratory symptoms. He agreed that viruses, bacteria, and dust mites can
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cause respiratory symptoms. Dr. Hyers testified that long-term exposure to certain types of
pollutants or irritants can cause symptoms. He testified it is his general practice to advise patients
to avoid specific environments if the exposure causing symptoms. He agreed that spirometry
testing does not diagnose past incidents of influenza. Dr. Hyers did not believe the elevated
carbon dioxide levels found in the building explained the symptoms reported by Petitioner. He
stated the first test showed carbon dioxide levels greater than 1,000 ppm, but it did not state how
much greater. He stated that typically that kind of environment would result in mild symptoms, if
any, including slight shortness of breath. He did not believe the elevated skin cell fragments
would cause Petitioner’s symptoms as they were found only in one room. He agreed that some
people are more sensitive than others.

On 8/2/19, Wellington Environmental conducted an air focused environmental study of
Petitioner’s colleague’s private office, the colleague’s examination room No. 3, and the center
area. (RX2) The study revealed the level of airborne mold was within normal limits, skin cell
fragment counts in the private office and exam room No. 3 were within normal limits and
elevated in the center area. Results of the environmental conditions indicated a “problem with
carbon dioxide levels in the clinic building”. A high reading of carbon dioxide is normally an
indication that the building is not receiving the proper amount of outside (fresh) air mixed with
the return air system in the building. Carbon dioxide was measured at greater than 1,000 parts
per million in each test location within the building. Further investigation revealed the fresh air
vent on the exterior of the building was blocked. The louver was opened and cleaned to allow
outside air to the building’s air handling units within a few says of the site inspection. Additional
cleaning of horizontal surfaces with disinfectant wipes was recommended.

A second study was conducted on 9/9/19 that included exam room No. 4, Petitioner’s
colleague’s office, Petitioner’s office, the center area, and an old radiology room. (RX2) The
study showed CO2 concentrations were within the American Society of Heating, Refrigeration,
and Air Conditioning Engineers recommended levels. Temperature and moisture testing were
within the normal range. Based on the data and visual inspection the building was functioning as
designed and the environment in the building was within guideline parameters.

CONCLUSIONS OF LAW
Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s
employment by Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

An occupational disease is a disease arising out of and in the course of employment and
the claimant has the burden of proving that he suffers from an occupational disease and that a
causal connection exists between the disease and his employment. Omron Elecs v. Illinois
Workers’ Compensation Comm 'n, 2014 IL App (1%) 130766 WC, 936; 21 N.E.3d 1245, 1253,
387 Ill.Dec.74, 82 (2014). Proof that disease arises out of employment exists where it is apparent
to the rational mind, upon consideration of all the circumstances, that a causal connection exists
between the work and the occupational disease. Omron Elecs at 82. However, there is no
requirement to prove a direct causal connection. Omron Elecs at 83. Rather, causal connection
may be based on a medical expert’s opinion an accident might or could have caused an injury,
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and a chain of events suggesting a causal connection may be sufficient to prove causation even if
the specific etiology of the disease is unknown. Omron Elecs at 83.

Injuries sustained in a place where a claimant might have reasonably been while
performing his work duties are deemed to have been received in the course of his employment.
Caterpillar Tractor Co. v. Industrial Comm’n, 129 111.2d 52, 57, 541 N.E.2d 665, 133 Ill. Dec.
454 (989). For an injury to “arise out of”’ the employment, its origin must be in some risk
connected with, or incidental to, the employment so as to create a causal connection. Caterpillar
at 58. This standard was recently reaffirmed by the Illinois Supreme Court in McAllister v.
Workers' Comp. Comm'n, 2020 1L 124848.

In the present case, Petitioner was performing duties she might be reasonably expected to
perform in the usual course of her employment. Petitioner is not required to provide additional
evidence establishing that she was exposed to the risk of injury, either qualitatively or
quantitatively, to a greater degree than the general public, once she has presented proof that she
was in an employment-related accident. McAllister at p.64. Petitioner has met her burden of
proving a work-related occupational exposure. The Arbitrator finds that Petitioner’s contraction of
sick building syndrome is more probably than not traceable to Respondent’s facility. It is
unrebutted that Petitioner developed symptoms once she began working at the SSM Wayne City
facility. The Wellington Environmental testing showed elevated levels of carbon dioxide in excess
of 1,000 ppm and elevated skin cell fragments. Petitioner worked regularly in the facility for nearly
six years prior to any testing or abatement efforts. In addition, the records of Dr. Kondapaneni and
the opinions of Dr. Hyers and Dr. Alt all point to the chain of events as competent evidence of
occupational exposure from her workplace.

Employers are to take their employees as they find them. A.C.& S. v. Industrial Comm 'n,
710 N.E.2d 837 (Ill. App. 1st Dist. 1999) citing General Electric Co. v. Industrial Comm’n, 433
N.E.2d 671, 672 (1982). In addition to or aside from expert medical testimony, circumstantial
evidence may also be used to prove a causal nexus between an accident and the resulting injury.
Gano Electric Contracting v. Indus. Comm'n, 260 Ill.App.3d 92, 631 N.E.2d 724 (1994);
International Harvester v. Indus. Comm'n, 442 N.E.2d 908 (1982). A chain of events showing a
claimant's ability to perform manual duties before accident but decreased ability to still perform
immediately after accident is sufficient to satisfy the claimant's burden. Pulliam Masonry v. Indus.
Comm'n, 77 11l. 2d 469, 397 N.E.2d 834 (1979). This is consistent with the Occupational Disease
Act which allows for proof of an occupational disease if it is apparent to the rational mind, upon
considering all of the circumstances, that there is a causal relationship between the work conditions
and the disease. Omron Elecs at 82.

The Arbitrator finds that Petitioner has satisfied her burden that her current condition is
causally related to sick building syndrome contracted at the SSM Wayne City facility. There is
no evidence Petitioner suffered any similar symptoms or conditions prior to November 2013
when she began working in the building. She was working in the nursing field prior to that time
and had remained well. Her uncontradicted testimony is that she became ill within weeks of
starting at the Wayne City SSM facility and that she became increasingly ill over the years she
worked there. The environmental testing, performed six years after Petitioner’s initial exposure,

11
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showed elevated levels of a limited range of pollutants and confirmed that the outside air vents
had been blocked, resulting in higher levels of pollutants.

Petitioner’s pulmonologist Dr. Murali Kondapaneni opined that Petitioner’s symptoms
were the result of adverse exposure in the workplace. Petitioner reported that her symptoms usually
started after a couple of hours in the office. By the latter half of the day, she noticed her symptoms
really affected her. Petitioner reported she went on vacation for a couple of weeks and her
symptoms completely resolved. Dr. Murali noted Petitioner’s chest CT scan and pulmonary
function tests were normal. He noted Petitioner’s symptoms were classic for work-related exposure
given her negative spirometry test and the absence of pulmonary pathology.

On 8/26/19, Petitioner reported to Dr. Alt that her symptoms improved while on vacation.
She had increased energy, improved breathing, and an overall feeling of wellness. Upon
returning to work her symptoms returned, with fatigue, shortness of breath, dyspnea on exertion,
headache, dizziness, and nausea. Petitioner testified she took vacation for ten days at the end of
July during which the first environmental test was performed and the office was cleaned.
Petitioner testified she had less shortness of breath and was able to do more physically while on
vacation. When she returned to the building at 6:30 a.m. on 8/19/19, Petitioner had no cough or
respiratory symptoms. She testified that by lunchtime she told her office manager she felt sick
again. She testified that the ten-day vacation in July was the only time she had been away from
the building for a period of time. Her joints started swelling again, she could not sit at her desk
and had to return to a standing desk, and she had to start wearing pads again due to coughing.

On 8/29/19 and 9/4/19, Dr. Murali placed Petitioner off work pending completion of a
second environmental test and a referral to occupational medicine. On 9/19/19, Petitioner
returned to Dr. Murali and reported her symptoms completely resolved since being away from
her workplace. She was negative for influenza for the first time since January 2019. Dr. Murali
again referred Petitioner to an occupational medicine specialist to determine if she could safely
return to work in the building. He continued to believe there was some occupational related
exposure that contributed to Petitioner’s symptoms. Petitioner remained off work until she found
new employment on 1/5/20.

Respondent’s Section 12 examiner Dr. Hyers agreed that high levels of carbon dioxide
typically occur in an enclosed structure that is not adequately ventilated into the atmosphere. He
testified that exposure to high levels of CO2 typically causes mild symptoms and can cause
shortness of breath but typically not cough or fatigue. He agreed that some people are more
sensitive than others and every patient reacts differently to environmental stimuli. Dr. Hyers
testified that Petitioner reported the usual pattern of symptoms in the workplace and relief when
she removed herself from the building. Although he could not identify anything in the workplace
that would cause Petitioner’s symptoms based on the environmental tests, he testified that
Petitioner’s history suggests a site of exposure that was causing her problems. He testified there
was possibly something else in the building besides carbon dioxide that was causing her
symptoms. Dr. Hyers did not know how long the elevated carbon dioxide existed in the building
or how much greater than 1,000 ppm it was elevated. He testified it is his general practice to
advise patients to avoid specific environments if the exposure causes symptoms.

12
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The Arbitrator finds the opinions of Dr. Murali and Dr. Alt persuasive. Dr. Alt treats
patients in a family practice setting and is not limited to focusing on one specific body system.
She testified that sick building syndrome is a relatively new diagnosis and Petitioner’s condition
is rather rare. In her 36 years of practice, Dr. Alt has only treated four or five patients with
similar symptoms that Petitioner exhibits. Dr. Hyers testified that in his 30 years of practice he
has probably treated or diagnosed someone with sick building syndrome, but he could not recall
a specific instance.

Dr. Alt testified that Petitioner had a history of repeated exposures to influenza, upper
respiratory infections, heart palpitations, joint pain, headaches, cough, dizziness, irritability,
insomnia, loss of memory, and urinary incontinence. Petitioner reported her symptoms started
just weeks after beginning work in Respondent’s building and always improved and sometimes
completely resolved when she was away from her workplace for a period of time. Dr. Alt
testified that the course of Petitioner’s symptoms is consistent with sick building syndrome. She
reviewed the environmental report that revealed elevated levels of carbon dioxide. Petitioner
complained there were no ducts that ventilated viral or bacterial loads out of the building, and
she had a sudden onset of fatigue off and on since 2013. Her complaints were consistent with the
findings of the environmental study that found the fresh air vent on the exterior of the building
was blocked which prevented outside (fresh) air from reaching the building’s air handling units.
The report indicated a “problem with carbon dioxide levels in the clinic building”, which
measured greater than 1,000 parts per million in each test location within the building.

Dr. Alt testified that one component of the cause of Petitioner’s symptoms could be high
CO2 levels which commonly cause vasodilation within blood vessels, particularly in the head
that can cause headaches. Dr. Alt based her causation opinion on the environmental reports and
that Petitioner’s symptoms improved when she was away from the building and immediately
rebounded when she returned to work. Dr. Alt testified that the environmental studies were very
limited in what was being tested and other factors, including glues, toxins, and aerosols, which
were not tested could be in the building and a causative factor of Petitioner’s symptoms. This is
consistent with Dr. Hyers’ testimony that Petitioner’s history suggests a site of exposure and that
possibly “something” in the building was causing her symptoms.

Dr. Alt testified that the side effects of a sick building diminish immune system function
and make a person more susceptible to bacterial, viral, and fungal infections. In Petitioner’s case,
the exposure has affected her pulmonary, musculoskeletal, and neurologic functioning as she has
PVCs, joint pain, and headaches. Dr. Alt placed Petitioner on a vitamin regime, hormone
replacement therapy, and a strict diet in order to rebuild her immune system which she opined is
chronically damaged as a result of her exposure.

Based on the totality of the evidence, the Arbitrator finds that Petitioner was exposed to

an occupational disease that arose out of and in the course of her employment with Respondent
on 8/21/19, and that her current condition of ill-being is causally connected to her work injury.

13
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Issue (J): Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable
and necessary medical services?

Respondent disputes liability for medical expenses based on accident and causal
connection. Based upon the above findings as to accident and causal connection, and the
opinions of Dr. Alt, the Arbitrator finds the medical care administered to Petitioner was
reasonable and necessary to treat her work-related injuries. Respondent shall therefore pay the
medical expenses contained in Petitioner’s Group Exhibit 12, pursuant to the Illinois medical fee
schedule, as provided in Sections 8(a) and 8.2 of the Act.

Issue (K): What temporary benefits are in dispute? (TTD)

Based upon the foregoing findings as to accident and causal connection, the Arbitrator
finds Petitioner is entitled to temporary total disability benefits. Petitioner claims entitlement to
TTD benefits for the period 8/22/19 through 1/4/20, representing 19-3/7 weeks. Respondent
disputes liability for TTD benefits based on accident and causal connection.

On 8/22/19, Dr. Murali placed Petitioner off work pending further testing. On 8/29/19, Dr.
Murali continued Petitioner off work pending completion of environmental testing which was
performed on 9/9/19. On 9/4/19, Dr. Murali placed Petitioner off work for ongoing symptoms. On
9/19/19, Dr. Murali referred Petitioner to an occupational medicine specialist to determine if the
building was safe for Petitioner to return to work. On 10/1/19, Dr. Murali continued Petitioner off
work pending consult with occupational medicine.

Petitioner testified that the occupational medicine referral was denied by Respondent and her
private health insurer. She ultimately obtained new employment on 1/5/20.

Therefore, Respondent shall pay Petitioner temporary total disability benefits from
8/22/19 through 1/4/20, representing 19-3/7 weeks, pursuant to Section 8(b) of the Act.

Issue (L): What is the nature and extent of the injury?

Pursuant to §8.1b of the Act, permanent partial disability from injuries that occur after
September 1, 2011 are to be established using the following criteria: (i) the reported level of
impairment pursuant to subsection (a) of the Act; (i1) the occupation of the injured employee;
(ii1) the age of the employee at the time of the injury; (iv) the employee’s future earning
capacity; and (v) evidence of disability corroborated by the treating medical records. 820 ILCS
305/8.1b. The Act provides that, “No single enumerated factor shall be the sole determinant of
disability.” 820 ILCS 305/8.1b(b)(v).

(1) Level of Impairment: Neither party submitted an AMA impairment rating.
Therefore, the Arbitrator places no weight on this factor.

14
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(11) Occupation: Petitioner returned to work as a family medicine nurse practitioner
with another employer on 1/5/20. Petitioner testified she is working full duty. The
Arbitrator places some weight on this factor.

(ii1))  Age: Petitioner was 44 years old at the time of accident. She is a younger individual
and must live and work with her disability for an extended period of time. Pursuant
to Jones v. Southwest Airlines, 16 LW.C.C. 0137 (2016) (wherein the Commission
concluded that greater weight should have been given to the fact that Petitioner was
younger [46 years of age] and would have to work with his disability for an
extended period of time). The Arbitrator places some weight on this factor.

(iv)  Earning Capacity: There is no evidence of reduced earning capacity contained in
the record. Petitioner testified she returned to work for another employer earning
the same rate of pay she earned working for Respondent. The Arbitrator places
some weight on this factor.

(v) Disability: Dr. Alt testified that as a result of Petitioner’s sick building syndrome
she continues to have palpations, fatigue, joint pain, and breathing issues. Dr. Alt
testified that Petitioner’s immune system is chronically damaged as a result of the
sick building exposure, and she will require ongoing treatment in the form of
pulmonary and cardiac care with specialists and family practice care to rebuild her
immune system.

Petitioner testified that her symptoms are not as bad today, but anytime she gets a
sniffly nose her “lungs are shot”. Weather changes and indoor heat increase her
symptoms. She has difficulty recovering from respiratory illness, including joint
pain and swelling, severe fatigue, breathing difficulty, and coughing which
requires her to wear pads. Her symptoms have not been as severe as they were
when she worked in the Wayne City building. The Arbitrator places greater
weight on this factor.

Based upon the foregoing factors, the Arbitrator finds that Petitioner sustained permanent
partial disability to the extent of 12.5% loss of use of her body as a whole, under Section 8(d)2 of
the Act.

Respondent shall pay Petitioner compensation that has accrued from the date she last saw
Dr. Alt prior to arbitration on 7/27/22 through 11/29/22, and shall pay the remainder of the
award, if any, in weekly payments.

P e e, = 2. 0. trat s
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Arbitrator Linda J. Cantrell DATED:
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DENNIS AUSTIN,

Petitioner,
VS. NO: 20 WC 10985
STATE OF ILLINOIS —
VIENNA CORRECTIONAL CENTER,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petitions for Review having been filed by the Petitioner and Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, temporary total disability, and permanent partial disability, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 6, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to
judicial review. Therefore, no appeal bond is set in this case.
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I respectfully dissent from that portion of the Majority’s Decision concluding that
Petitioner’s cervical spine condition was not causally related to his accident. I believe, under a
chain of events analysis, that his cervical spine condition was causally related to his accident. |
would have awarded additional benefits. Therefore, I respectfully dissent from that portion of the
Majority’s Decision.

Is/ WHarne Parker
Marc Parker
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) [ ] Second Injury Fund (§8(¢)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
DENNIS AUSTIN, Case # 20 WC 10985
Employee/Petitioner
V. Consolidated cases:
STATE/VIENNA CORRECTIONAL CENTER,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maureen Pulia, Arbitrator of the Commission, in the city of
Herrin, on 3/14/20. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. [ ] Other

SEEOmMmOOW

~
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FINDINGS

On 3/14/20, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being as it relates to his left shoulder and lumbar spine is causally related to
the accident.

In the year preceding the injury, Petitioner earned $99,273.84; the average weekly wage was $1,909.11.
On the date of accident, Petitioner was 66 years of age, married with no dependent children.
Petitioner has received all reasonable and necessary medical services for his left shoulder and lumbar spine.

Respondent has or will pay all appropriate charges for all reasonable and necessary medical services related to
petitioner’s left shoulder and lumbar spine.

Respondent shall be given a credit of $146,372.10 for TTD, $00 for TPD, $00 for maintenance, and $00 for
other benefits, for a total credit of $146,372.10.

Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary partial disability benefits of $1,274.74/weck for 136 weeks,
commencing 6/16/20 through 1/20/23, as provided in Section 8(a) of the Act. Respondent is entitled to a credit
of $146,372.10 for what it has already paid in temporary total disability benefits pursuant to Section 8(a) of the
Act.

Respondent shall pay reasonable and necessary medical services for petitioner’s left shoulder and lumbar spine
from 3/14/20 through 1/10/23, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall
hold petitioner harmless from any claims by any providers of the services for which Respondent is receiving
this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $836.69/week for 150 weeks, because

the injuries sustained caused the petitioner a 30% loss of the person as a whole, as provided in Section 8(d)2 of
the Act.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

, o Y .
. 'ML@Z/; < W%J

FEBRUARY 6, 2023

Signature of Arbitrator

ICArbDec p.2
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 66 year old Stationary Fireman at the power plant, sustained an accidental injury to his left
shoulder and low back that arose out of and in the course of his employment by respondent on 3/14/20. The
petitioner further alleges that he sustained an accidental injury to his neck that arose out of and in the course of
his employment by respondent on 3/14/20. Respondent disputes any injury to petitioner’s neck as a result of the

accident on 3/14/20. Petitioner no longer works for respondent. Petitioner is right hand dominant.

The parties stipulate that there exists a causal connection between petitioner’s injuries to his left shoulder
and low back and the injury on 3/14/20; that respondent has or will pay for all reasonable and necessary medical
services to petitioner’s left shoulder and low back pursuant to Section 8(a) and Section 8.2 of the Act; and, has
or will pay all temporary total disability benefits related to petitioner’s left shoulder and low back injury. The
issues of causal connection, medical expenses and temporary total disability as they relate to petitioner’s alleged
neck injury are at issue, as well as the nature and extent of petitioner’s left shoulder and low back injuries, and

his alleged neck injury.

Petitioner began working in Corrections in September 2005. Before that he worked construction for 20

years. Petitioner education consists of a high school diploma.

On 3/14/20 while taking inmates down under the coal loading facility to instruct them on how to clean the
coal feeder he fell off a ladder. As he was falling, he grabbed the ladder with his left hand and arm before
hitting the bottom. Petitioner denied any injury to his left hand and arm before 3/14/20.

On 3/14/20 petitioner was treating for an unrelated right knee injury for which he underwent surgery on

3/30/20. For this reason, petitioner was off work as of the date of his right knee surgery.

On 3/18/20 petitioner presented to Brook Jackson, PA, at SIH. He provided a consistent history of the
accident. He complained of left shoulder pain with movement since the accident, and low back pain since the
day after the accident. Following an examination and x-rays, Jackson was diagnosed with strain of the left
shoulder and sacroiliac joint. Jackson prescribed Mobic an/or tramadol as needed for pain. She also took

petitioner off work.

On 3/20/20 petitioner completed the Employee’s Notice of Injury report. He indicated that he was on the
VCC boiler house in the coal pit under the inground coal hopper on 3/14/20 instructing inmate workers on how
to clean the coal feeder. He noted that as he was climbing down the ladder, he slipped and fell 4-5 feet before
catching himself with his left hand. He reported pain in his left shoulder, left hip and left lower back.
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On 3/23/20 petitioner presented to Dr. Shannon Rider. He reported that his pain was unchanged.
Following an examination, Dr. Rider ordered an MRI and referral to orthopedics. Dr. Rider continued petitioner

off work. Petitioner’s diagnosis remained the same.
On 3/30/20 petitioner underwent surgery on his right knee, unrelated to the injuries at issue in this case.

On 5/6/20 petitioner presented to Dr. Paletta for evaluation of his left shoulder. Petitioner reported
minimal discomfort at rest, and more pain trying to raise overhead and reaching behind his back. Petitioner
reported no radiating pain or associated numbness, tingling, or paresthesias. He also reported pain at night.
Following a physical and radiologic examination, Dr. Paletta’s impression was left shoulder pain with possible
rotator cuff or subscapularis tear versus SLAP tear. He ordered an MR arthrogram of the left shoulder. Dr.
Paletta was of the opinion that petitioner’s current left shoulder condition is causally related to the injury that
occurred on 3/14/20. He restricted petitioner from lifting ten pounds from floor to chest; lifting with arm close
to the body; no more than one pound lift above chest level; no repetitive overhead activities; and, no

pushing/pulling more than ten pounds.

On 5/27/20 petitioner returned to Dr. Paletta. Dr. Paletta noted that he had reviewed the results of the MR
arthrogram of the left shoulder performed on 5/22/20 that demonstrated evidence of a tear of the subscapularis;
minimal tendon retraction; mild fatty atrophy of the subscapularis muscle body; absence of the intraarticular
portion of the long head of the biceps tendon consistent with probable rupture; partial thickness tear of the
infraspinatus, without evidence of a full thickness tear; supraspinatus that appeared intact, but with underlying
tendinopathy; glenohumeral joint chondrosis; acromioclavicular joint arthritis; and, what appear to be an intact
labrum without evidence of an obvious SLAP tear. Based on these results, Dr. Paletta’s impression was a high
grade subscapularis tear, partial thickness tear infraspinatus tendon, and rupture of the long head of the biceps
tendon. He recommended an arthroscopy with subscapularis repair, debridement of the partial tear of the

supraspinatus, and subacromial decompression.

On 6/16/20 petitioner underwent a left shoulder arthroscopy with extensive debridement, superior labrum
from anterior to posterior including debridement of retained biceps stump; subscapularis repair; and
subacromial decompression, bursectomy, and acromioplasty, performed by Dr. Paletta. Petitioner’s
postoperative diagnosis was left shoulder pain; left shoulder subscapularis tear; left shoulder SLAP tear; left
shoulder impingement syndrome; and, rupture of the long head of the biceps tendon with retained stump at the
superior labrum. Dr. Paletta released petitioner to work on 6/22/20 with strictly one handed work with right

extremity, no lifting, and clerical or sedentary work only.
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On 6/29/20 Dr. Paletta ordered 4 weeks of physical therapy and continued petitioner’s restrictions, and
added no reaching overhead or doing overhead work. Petitioner underwent a course of physical therapy at

Joyner Physical Therapy.

On 8/5/20 petitioner followed up with Dr. Paletta. He noted that overall petitioner was doing well.
Petitioner reported no pain at rest. He reported that at maximum with physical therapy or certain activities his
pain is 4-5/10. Following a physical and radiographic examination, Dr. Paletta’s impression was that petitioner
was doing well, and had met or exceeded goals and milestones of the therapy protocol. He wanted petitioner to
move to phase 2 of the therapy protocol. With respect to work, he restricted petitioner to a ten pound lift limit
from floor to chest; lifting with the arm in close to the body and not extended away from the body; 1 pound
lifting above chest level; no pushing/pulling more than 10 pounds; and no repetitive overhead. Petitioner

continued in physical therapy.

On 9/23/20 petitioner followed up with Dr. Paletta. Petitioner reported no pain with rest, but sore after
therapy. He stated that generally his pain was not a big deal. Petitioner also mentioned some low back pain
down the left leg. Following an examination of the left shoulder, Dr. Paletta assessed mild residual motion loss
and internal rotation deficit status post subscapularis repair, and left sciatic type symptoms. Dr. Paletta ordered
more aggressive strengthening, functional rehabilitation and work specific strengthening. He restricted
petitioner from lifting more than 5 pounds above chest level, no repetitive overhead activities, and not

pushing/pulling more than 10 pounds. He also ordered an MRI of the lumbar spine.

While in therapy on 10/19/20 petitioner reported “tingling in upper left extremity with use starting Friday.
On 10/21/20 he reported a tingling and numbness sensation down his arm to his hand on 2 occasions when he
road the stationary bike. On 10/23/20 he stated that the tingling came back into his arm when performing
scaption/flexion exercises with 3 pound weight. Petitioner had no further numbness/tingling complaints until
11/2/20 when reported tingling in his 2-4 digits when performing pulleys. Thereafter, petitioner had no further

tingling or numbness complaints in therapy. Petitioner was discharged from therapy on 12/23/20.

On 12/22/20 petitioner last followed up with Dr. Paletta for his left shoulder. Petitioner reported that his
left shoulder was doing quite well and that he had been transitioned out of therapy to a home exercise program.
He reported that his main problem was his lumbar spine and left sided sciatica. He reported increased back pain
and numbness down the left leg after standing more than 20-30 minutes. A shoulder examination revealed
outstanding motion; virtually full forward elevation and abduction; lack of 5 degrees of external rotation; good
cuff strength; internal and external rotational strength at 5/5; supraspinatus strength at 5-/5; negative Liftoff and
Bear hugger test; and no translational abnormalities on load and shift testing. Petitioner made no complaints of

any numbness or tingling in his left upper extremity.
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Dr. Paletta reviewed the MRI of the lumbar spine and noted that it demonstrated a multilevel disc
pathology, significant disc herniation at L4-L5 with left foraminal stenosis resulting in L4 nerve root

compression. He was of the opinion that these findings were consistent with petitioner’s symptoms of sciatica.

With respect to the left shoulder, Dr. Paletta discontinued physical therapy and instructed petitioner to
continue with a home exercise program. Dr. Paletta also released petitioner to return to work without
restrictions, and placed him at maximum medical improvement. With respect to the low back he gave petitioner
restrictions of no standing or walking for more than 30 minutes an hour, and no material handling of more than
20 pounds. He recommended a consultation with a spine specialist. Given that petitioner’s family was familiar

with Dr. Gornet, because he operated on a family member, Dr. Paletta referred petitioner to Dr. Gornet.

On 12/30/20 petitioner presented to Dr. Matthew Gornet for his spine complaints. He reported that his
low back pain had been an ongoing problem, but treatment was delayed due to treatment of his other body parts.
He did not recall any previous problems of significance with his neck and low back. He did not have a lot of
neck pain. His primary complaints were with respect to his back and left leg. Dr. Gornet noted that x-rays of
the cervical spine showed some loss of disc height at C5-C6 and C6-C7; and, some mild degeneration, with loss
of disc height at L4-L5 with air in the disc, and loss of disc height at other level. Dr. Gornet also reviewed the
results of the MRI of the lumbar spine.

Dr. Gornet was of the opinion that petitioner’s current symptoms and need for treatment to his neck and
low back is causally connected to his injury on 3/14/20. With respect to the back, he diagnosed a disc injury at
L3-L4 and L4-L5, aggravation of some preexisting degeneration and stenosis, and aggravation of his left facet
joint at L4-L5. Dr. Gornet was also of the opinion that in petitioner’s cervical spine there is an overlap between
the shoulder and cervical spine. He ordered an MRI of the cervical spine, and restricted petitioner to light duty
work with a 10 pound limit, as well as no repetitive bending or lifting, and alternating between sitting and
standing as needed. Dr. Gornet also prescribed medications, and ordered physical therapy. He also referred

petitioner to Dr. Blake for injections.

On 2/22/21 petitioner underwent an MRI of the cervical spine. The impression was C5-C6 lobulated right
paracentral-foraminal and separate left foraminal protrusion resulting in moderate to severe central and severe
right greater than left, foraminal stenosis; C6-C7 left lateral recess-foraminal and separate right foraminal
protrusion resulting in left ventral cord flattening, mild central canal stenosis, and severe left greater than right
foraminal stenosis; and, C3-C4 and C4-C5 central protrusions with right foraminal protrusion at C3-C4 to

severe right foraminal stenosis at C3-C4; and, mild central canal stenoses at both levels.
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On 2/22/21 petitioner also followed-up with Dr. Gornet. He continued to complain of low back and neck
pain. He reported that his symptoms were predominantly left buttock, left hip, and left leg pain. Dr. Gornet
reviewed the results of the CT and MRI of the cervical spine, and recommended a two level cervical disc
replacement at C5-C6 and C6-C7. Dr Gornet was of the opinion that petitioner was temporarily totally

disabled. He also noted that he would focus on petitioner’s back later.

On 2/23/21 petitioner underwent a left L3-L4, and L4-L5 transforaminal ESI performed by Dr. Helen

Blake. Petitioner’s postoperative diagnosis was left lumbar radiculopathy. On 3/9/21 Dr. Blake performed a
left L4-L5 ILESIL

On 4/14/21 petitioner underwent a disc replacement at C5-C6 and C6 and C7 performed by Dr. Gornet.
His post-operative diagnosis was cervical radiculopathy. Petitioner followed-up post-operatively with Dr.
Gornet. On 4/29/21 petitioner reported that his headaches were dramatically improved. He had 5/5 strength in
all groups. He also reported that his left shoulder, left scapular pain and tingling in his arms were all improved.

He reported some mild residual pain. Dr. Gornet continued petitioner off work.

On 5/27/21 petitioner returned to Dr. Gornet and reported improvement in his neck, shoulder and arm
symptoms. He released petitioner with restrictions through 7/22/21. On 7/22/21 petitioner had strength of 5/5 in
all groups. A CT of the cervical spine was taken and Dr. Gornet noted that it revealed good position of the
devices with excellent motion of flexion/extension. With respect to his back, Dr. Gornet was of the opinion that
his complaints were difficult to solve. He recommended light duty with a 10 pound limit, no repetitive bending
or lifting, alternating between sitting and standing as needed, and no overhead work. On 10/21/21 petitioner
reported that he was doing well with his neck and shoulders, but still had some tingling in his arms bilaterally.
He also reported ongoing back pain. Dr. Gornet upped petitioner’s restrictions from 10 to 20 pounds of lifting,

and continued the other restrictions.

On 11/4/21 petitioner underwent a Section 12 examination performed by Dr. Michael Chabot, at
Orthopedic Specialists, at the request of the respondent. He reported a consistent history of the accident and
treatment to date. He complained of persistent left sided back pain radiating into the left lower extremity at
times. Petitioner told Dr. Chabot that he wanted to keep working for a total of 20 years to be qualified for the
retirement plan. He wanted to return to work. Dr. Chabot reviewed the records of SIH Harrisburg, Dr. Shannon
Rider, Dr. Koth, Dr. Paletta, and Dr. Gornet, as well as the physical therapy records and the diagnostic studies.
Following his record review and physical evaluation, Dr. Chabot’s impression was history of left shoulder strain
3/14/20, history of lumbar spine strain 3/14/20, status post left shoulder arthroscopic surgery with rotator cuff
repair, status post cervical total disc replacement at C5-C6 and C6-C7, and multilevel lumbar spinal stenosis,

disc protrusion and disc degeneration.
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Dr. Chabot was of the opinion that petitioner sustained a left shoulder strain/rotator cuff injury as a result
of his 3/14/20 injury, and a strain/contusion injury to the lumbar spine with aggravation of his preexisting
lumbar spinal stenosis resulting in lumbar radiculopathy. He was of the opinion that the records do not support
a finding that petitioner sustained a neck injury as a result of the 3/14/20 injury, nor do the records document
that he sustained an aggravation or exacerbation of his preexisting degenerative disease with spinal stenosis
involving the cervical spine. He was of the opinion that the surgery to petitioner’s neck was performed to
address chronic degenerative changes involving the cervical spine unrelated to his 3/14/20 injury. Dr. Chabot
was of the opinion that treatment to petitioner’s left shoulder and low back were causally related to the injury on
3/14/20. Dr. Chabot was of the opinion that petitioner’s low back condition would most likely result in
persisting recurrent back pain complaints. He was further of the opinion that petitioner had reached maximum
medical improvement. Dr. Chabot was of the opinion that petitioner could return to work duties with lifting up
to 20 pounds, related primarily to his chronic low back condition, his age, and comorbidities. He was of the
opinion that supervisory, administrative, or clerical type duties would be most appropriate for petitioner. He did
not believe petitioner could tolerate work duties that require repetitive lifting of bags, salt or material weighing
up to 50 pounds. Dr. Chabot was of the opinion that petitioner’s job as a Stationary Fireman, requires lifting in

the 50 pound range.

On 4/21/22 petitioner returned to Dr. Gornet’s office and was seen by Nathan Collin, PA. He reported that
his symptoms in his neck and shoulders were improved, but he still had some numbness and tingling in his arms
and down into his hands bilaterally. He also reported significant low back pain, radiating into his left hip,
buttock and leg. He stated that he does well within his restrictions. Dr. Gornet was of the opinion that
petitioner’s residual numbness could be related to a possible peripheral nerve entrapment versus permanent
radiculopathy. With respect to petitioner’s low back, Dr. Gornet made petitioner’s restrictions permanent. He
released petitioner on an as needed basis and told petitioner to follow-up in a year per long term follow-up

protocol, if he desired.

On 5/25/22 petitioner filed a Reasonable Accommodations Form with respondent detailing his reasons for

which he could safely return to his Stationary Fireman position with respondent.

On 9/2/22 petitioner underwent a Vocational Evaluation performed by Timothy Kaver with England

Company Rehabilitation Services, Inc.

On 11/1/22 Kaver drafted a Vocational Evaluation Report that indicated that in addition to his interview
with petitioner on 9/2/22 he reviewed medical documents, petitioner’s education, employment history,
employment skills, and job search efforts. He also performed a transferable Skills Analysis. Kaver was of the

opinion that petitioner was capable of returning to work at Light Physical Demand level, so long as he is
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allowed to alternately sit and stand throughout his work shift and be requires to lift above 20 pounds. Kaver
noted that England and Company was going to assist petitioner with his career search, leading towards his
selection of physically appropriate job goals. Kaver was of the opinion that petitioner possessed transferable
skills based upon his educational background, his employment history, and his current level of vocational skills
and knowledge. He was of the opinion that petitioner could work as a Trucking Dispatcher Trainee, Industrial
Parts Specialist, staffing a Commercial Help Desk, Staffing Coordinator Trainee, Manager Trainee. However,
at an age of 68, Kaver was of the opinion that some employers will not put time and effort into an employee
who may retire in the near future. Kaver noted that petitioner’s first choice was to remain as a Stationary
Fireman. He noted that petitioner thought he could perform the job if he was not assigned additional job duties
that were not assigned to his job description. He noted that petitioner was also interested in working with the
AEP for an alternative State of Illinois light duty job. Kaver was of the opinion that if petitioner could not find
work with the State of Illinois, he would need to consider alternative, entry-level, service relate employment
opportunities which allow for on the job training. He identified these jobs as security guard, customer service
representative, social services aid/human service assistant, dispatcher trainee, or program interviewer/intake
worker. Kaver placed the expected starting annual salary for these occupations in a range from $27,040 -
$37,440). Kaver drafted a Vocational Rehabilitation Plan that identified what petitioner would need to do to be
a competitive applicant, and the different positions petitioner could perform. The positions he identified ranged

from $25,449 annually without restrictions, to $59,805 annually with experience.

On 11/10/22 the evidence deposition of Dr. Gornet was taken on behalf of the petitioner. Dr. Gornet is an
orthopedic surgeon whose practice is devoted to spine surgery. He testified that he specializes in neck and low
back pain and has authorized numerous publications regarding that. Dr. Gornet testified that after undergoing
post-op physical therapy petitioner noticed increasing sharp pain in his scapula, shoulder, upper arm, and
intermittent tingling. Dr. Gornet was of the opinion that when he first saw petitioner on 12/30/20 petitioner
demonstrated some C6 nerve irritation, that is very often associated with shoulder pain. He was of the opinion
that there is a significant overlap between the shoulder and the cervical spine, and believed that the nerve
irritation at C5-C6 may be the reason why petitioner’s still having some residual left scapula trapezial pain and

intermittent tingling in his left arm.

Dr. Gornet opined that the mechanism of injury petitioner reported was consistent with a cervical spine
injury and a lumbar spine injury. He opined that petitioner sustained an aggravation of his underlying condition
in both his neck and back, and that petitioner may need further treatment for his back in the future. Dr. Gornet
opined that petitioner’s cervical spine conditions and symptoms were caused, contributed to, or aggravated by

his work injury on 3/14/20. He was of the opinion that petitioner’s immediate shoulder pain was in part coming
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from his neck, independent of his shoulder, and when they treated his neck, his shoulder symptoms improved.
He further opined that the diagnostic tests of petitioner’s neck support a clear structural pathology that could be
aggravated, and/or caused by the accident petitioner described. He opined that these were identified
intraoperatively, after which he dramatically improved. He opined that all these would indicate that there is a
causal connection to his injury. He further opined that petitioner’s lumbar spine condition and symptoms were
caused, contributed to, or aggravated by his work activities and work injury on 3/14/20. Dr. Gornet opined that
all bills for his services rendered as a result of the care and treatment that petitioner required were due to his
work injury. Dr. Gornet opined that petitioner’s cervical spine condition would not have improved without the
surgery that he performed. He testified that it was very clear in physical therapy that as he started increased
activity, he was getting worse, and that was the first time his neck symptoms started. He opined that petitioner’s
symptoms were coming in part from his neck, and that is why his shoulder symptoms improved when he treated

petitioner. He further opined that petitioner’s temporary and permanent restrictions were due to his work injury.

On cross examination, Dr. Gornet opined that petitioner had preexisting bone spurring and OPLL prior to
the injury that were asymptomatic. He further opined that petitioner’s preexisting degeneration, resulted in a
herniation, after the sudden mechanical load, and that the sudden mechanical load aggravated his asymptomatic
mild foraminal narrowing. He was of the opinion that petitioner’s preexisting central stenosis was not addressed
as part of his surgery and that it may now play a role in some of his residual tingling. Dr. Gornet opined that any
calcification on the disc was on the right side and has no relevance to the left shoulder pain. He further opined
that the foraminal herniations were causing petitioner’s left shoulder pain, left scapular pain, left trapezial pain,
and intermittent tingling in his left arm. With respect to petitioner’s cervical spine, he was of the opinion that
for the most part, petitioner would be able to work full duty without restrictions, other than the possibility of
avoiding overhead work. Dr. Gornet testified that despite the bilateral symptoms petitioner was having in his
arms, left worse than right, he was not planning on doing anything more to his cervical spine. He related these
symptoms to petitioner’s cord compression. Dr. Gornet was of the opinion that petitioner’s headaches were not

related to the disk protrusions.

On 11/18/22 the evidence of deposition of Dr. Chabot, was taken on behalf of respondent. Dr. Chabot is
an orthopedic surgeon. Dr. Chabot noted that there was not any mention of neck complaints in Dr. Paletta’s
notes after the June 2020 shoulder surgery. Dr. Chabot was of the opinion that calcification of the disc is a long
term effect, just like OPLL is. He was further of the opinion that disc calcification is an ossification condition,
that is an abnormality, not associated with an acute injury. With respect to the disc space degeneration at C5-C6
and C6-C7, Dr. Chabot was of the opinion that these are long term degenerative conditions. With respect to his

broad-based disc protrusion and endplate spurring, Dr. Chabot was of the opinion that these preexisted

Page 11



23IWCC0523

petitioner’s injury. Dr. Chabot testified that in the physical therapy there is only one incident where petitioner
experiences some tingling and numbness in his fingers while doing pull downs with a pulley. He noted that this
was the only mention he saw of any symptoms into the left upper extremity that would be suggestive of any
radiculopathy. He added that he saw no mention by Dr. Paletta, Dr. Gornet, the physical therapist, or the
occupational therapist of neck pain radiating into the left upper extremity which could be suggestive of an acute
radiculopathy. Based on this, Dr. Chabot was of the opinion that this would not support the presence of an

active radiculopathy.

Dr. Chabot opined that the surgery performed by Dr. Gornet to petitioner’s cervical spine was not related
to the injury on 3/14/20. Dr. Chabot further opined that when he saw petitioner he did not report any significant
back complaints, and in fact, had noted a profound improvement in his back and leg complaints following the
epidural injections that were performed. He opined that his physical examination of petitioner failed to show
any evidence of persisting residuals that he could relate to his alleged work injury. Dr. Chabot opined that
petitioner could return to work with a 20 pound lifting restriction, related to his chronic back condition, age and
comorbidities, and not his injury on 3/14/20. He was of the opinion that petitioner could return to supervisor or
administrative type duties, but not work duties that required repetitive lifting of salt bags, or material weighing
up to 50 pounds. He agreed that the treatment to petitioner’s left shoulder and low back had been reasonable
and necessary to address the complaints of 3/14/20. Dr. Chabot testified that carpal tunnel disease is the most
common type of peripheral nerve entrapment, and ulnar nerve neuropathy is the 24 most common type of
peripheral nerve entrapment. He believed that with carpal tunnel disease one can develop tingling and numbness
in the fingers usually performing some repetitive activities like pulling down a pulley. He believed a nerve
study should have been performed before, or definitely after the surgery, since petitioner still had symptoms on

both sides after surgery.

On cross examination Dr. Chabot testified that petitioner showed no signs of symptom magnification or
malingering. Dr. Chabot stated that none of the records he reviewed from 2019-2021 contained a history of
cervical complaints, and that petitioner did not report any history of lumbar or cervical complaints. Dr. Chabot
opined that the mechanism of injury that petitioner described, could possibly aggravate, accelerate, or
exacerbate, a cervical spine. Dr. Chabot also agreed that the pain diagram petitioner drew regarding his pain
level shortly after the injury described sharp and stabbing pain from between his shoulder blades down over to
the left shoulder, and then midway down his left arm. Dr. Chabot was of the opinion that this is a classic

pattern for shoulder injury, usually with irritation along the 5" nerve root distribution.

Dr. Chabot opined no causal connection between petitioner’s cervical spine and the injury on 3/14/20 due
to a lack of any history documenting any specific injury to the neck following the injury, as well as a lack of
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documentation that he had specific complaints of neck pain radiating to the upper extremity to suggest he had
evidence of a neck injury or active radiculopathy. He was of the opinion that petitioner had only one instance of
tingling in his 2" and 4" digits that could have been consistent with him using the pulley and overdoing it. He
was further of the opinion that petitioner did not develop radiculopathy. He only had numbness and tingling in
his fingers, and that could have been from a peripheral nerve issue at the wrist, elbow or anywhere. He was of
the opinion that it was not specific at all, and was 8 months after the accident. He was of the opinion that it was
a soft tissue or inflammation issue that developed because of the exercise he was performing, which were

localized to the hand and nothing more.

Dr. Chabot was of the opinion that the overlap between cervical and shoulder symptoms is possible.
However, he was of the opinion that the sharp, stabbing symptoms that petitioner had between his shoulder
blades and that went down into the trapezius about midway down the arm could not be related to the cervical
pathology at C5-C6 and C6-C7, but is related to his significant shoulder injury. He opined that petitioner’s
complaints at physical therapy in November were never specifically from radiculopathy, but was only
generalized pain. Dr. Chabot questioned how it could be suggested that petitioner had a major improvement
with his neck surgery, when his examination on 11/4/21 revealed pain patterns which were more extensive than
they were shortly after his accident. Dr. Chabot was of the opinion that petitioner’s treatment for his cervical

spine was reasonable and necessary, irrespective of causation.

With respect to the lumbar spine Dr. Chabot noted that following his epidural injections petitioner had
100% reduction or resolution of his complaints, but on 7/22/21 was still having some back pain, that he was still
complaining of when he saw him in November of 2021. However, Dr. Chabot was of the opinion that these
complaints were not consistent with his examination that showed no guarding, tenderness or functional
restrictions. It is because of this Dr. Chabot was of the opinion that petitioner’s low back had returned to his
pre-injury baseline. Dr. Chabot was of the opinion that even if petitioner did not have the accident on 3/14/20,
he would still give him restrictions of no lifting greater than 20 pounds because he is 67 years old and has a

variety of degenerative conditions.

On 11/21/22 the evidence deposition of Timothy Kaver, a certified vocational rehabilitation counselor,
was taken on behalf of petitioner. Kaver testified that he would like to return to his regular position with
accommodations. To this end, Kaver testified that petitioner made this request to respondent, but had not yet
heard back. Kaver testified that petitioner is a highly motivated guy. He further testified that petitioner told
him that he makes $41.75 an hour, and works 40 hours a week, and made over $100,000 with his regular salary
and overtime. Kaver testified that his charges were reasonable and customary for the services that he rendered
in his community and GEOzip area.
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On cross examination, Kaver testified that assistance with a job search for petitioner was on hold pending
a decision from respondent as to whether or not petitioner could return to work as a Stationary Fireman with
accommodations. Kaver testified that to his knowledge no decision had yet been made. Kaver testified that
petitioner’s job as a Stationary Fireman can be accommodated. Kaver testified that petitioner told him his job
as a Stationary Fireman is a light-duty position, but he was always required to perform additional heavy-duty
job duties that would typically be performed by the power plant maintenance technician, the stationary
engineer, or the chief engineer. Kaver testified that he did not review petitioner’s job description, because
although he made a request for it from petitioner and respondent, he had not yet received it. He testified that
petitioner’s request from the State was made at the AEP Office. Kaver testified that he did not review Dr.
Chabot’s report. Kaver did not know what petitioner would be making today in his position as a Stationary
Fireman. Kaver was of the opinion that petitioner was employable, but needed some computer skills to make

him a competitive job applicant.

At trial, petitioner testified that prior to his left shoulder surgery, he had pain across his back and shoulder
and down his left arm, as well as pain in lower back and down his left arm. He further testified that after his
shoulder surgery his left shoulder improved in therapy, but then he reached a plateau, and the condition with

his left shoulder and left arm got worse.

Petitioner testified that when he saw Gornet and he recommended cervical spine surgery, that he had pain
across the center of his neck and across the back, as well as numbness in the fingers of his left arm. He stated

that after surgery his symptoms improved immediately.

At trial, petitioner complained of soreness in his left shoulder with pushing and pulling; minimal
numbness and tingling; and pain in his lower back with a lot of bending over. Petitioner testified that he no
longer hunts in the deer stand, and no longer farms. He sold his cattle after he got hurt. Petitioner testified that
he gets his sons and grandson to help with heavy lifting. Petitioner takes Tramadol for his symptoms.
Petitioner denied any new injuries since the date of accident. He alleged that physical therapy increased his

symptoms.

Petitioner testified that he currently receives a SERS disability pension. He has not applied for Social
Security. He also testified that he has looked for work, but has not found anything. However, petitioner did not

offer into evidence any job logs.
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?

The parties stipulated that the petitioner’s current condition of ill-being as it relates to his left shoulder and

lumbar spine is casually related to the injury on 3/14/20. The parties have a dispute as to whether or not
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petitioner’s current condition of ill-being as it relates to his cervical spine is causally related to the injury on
3/14/20.

Although the parties stipulated on the record that the sole issue as to causation was the petitioner’s
cervical spine, they both addressed the issue of causation as it relates to the petitioner’s low back in their
respective proposed decisions. For this reason, the arbitrator will briefly address this issue. The petitioner
denied any problems with his low back prior to the injury on 3/14/20. Thereafter, the petitioner had ongoing
complaints that worsened over time. For this reason, Dr. Paletta referred petitioner to Dr. Gornet. Petitioner
underwent conservative treatment with no lasting improvement. Dr. Gornet opined a causal connection
between petitioner’s low back condition and his injury on 3/14/20, finding the injury aggravated petitioner’s
preexisting lumbar condition. Although Dr. Chabot admitted that petitioner sustained an injury to his low back
as a result of the accident and needed restrictions for his current low back condition, he opined that no causal
connection exists between petitioner’s low back and the injury on 3/14/20, claiming that he only sustained a
strain/sprain that had resolved. Given that petitioner’s low back was asymptomatic prior to the injury on
3/14/20; that his low back pain continued and resulted in left leg pain; and that both Dr. Gornet and Dr. Chabot
have indicated that he needs permanent restrictions, the arbitrator adopts the opinions of Dr. Gornet and finds
the petitioner’s current condition of ill-being as it relates to his lumbar spine is causally related to the injury on
3/14/20.

With respect to petitioner’s cervical spine the medical records make no mention of any numbness and/or
tingling in the left arm until the physical therapy record of 10/19/20. While in therapy on 10/19/20 petitioner
reported some tingling in his upper left extremity with use starting on Friday 10/16/20. On 10/21/20 he
reported a tingling and numbness sensation down his arm to his hand on 2 occasions when he rode the
stationary bike. On 10/23/20 he stated that the tingling came back into his arm when performing
scaption/flexion exercises with a 3 pound weight. Petitioner had no further numbness/tingling complaints until
11/2/20 when he reported tingling in his 2-4 digits when performing pulleys. Thereafter, petitioner had no
further tingling or numbness complaints in therapy through his discharge date of 12/23/20. Also, the arbitrator
finds it significant that in the 39 therapy visits petitioner had, he had isolated instances of numbness and/or
tingling in his arm or fingers on only 4 occasions, while doing specific exercises; that petitioner made no other
mention of any numbness/tingling in therapy, or as it relates to his normal activities of daily living; that prior to
therapy there was no documentation regarding any neck complaints during any of the prior 7 medical visits he
had on 3/14/20, 3/18/20, 3/20/20, 2/23/20, 5/6/20, 5/27/20, or 6/20/20; and, most importantly, that when
petitioner was discharged from care by Dr. Paletta on 12/2/20 he had absolutely no complaints of any numbness

and tingling in his arms, no neck pain, and, specifically noted that his left shoulder was doing quite well. In
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fact, the only real complaints petitioner had when he last saw Dr. Paletta on 12/20/20 was that his lumbar spine
and left sided sciatica. It was during this visit that Dr. Paletta placed petitioner at maximum medical
improvement for his left shoulder and referred petitioner to Dr. Gornet for his lumbar spine. The arbitrator
finds it significant that petitioner had no left shoulder or neck complaints on that date, and Dr. Paletta did not
refer petitioner to Dr. Gornet for any neck or left shoulder complaints. The referral to Dr. Gornet was solely for

back problems.

Nonetheless, when petitioner initially presents to Dr. Gornet on 12/30/20, he begins treating petitioner for
his neck and low back. The arbitrator finds it significant that on that date there are no documented complaints of
any specific radiculopathy to the left upper extremity, and petitioner did not have a lot of neck pain. Despite this
lack of any documented radiculopathy complaints and minimal neck pain, Dr. Gornet ordered an MRI of the

cervical spine, and this is where treatment for petitioner’s cervical spine began.

Again, when petitioner next followed up with Dr. Gornet on 2/22/21 his primary complaints remained left
buttock, left hip, and left leg. Although petitioner made some mention of neck pain, he again made no
complaints of an numbness/tingling or radiculopathy. Despite this lack of any radiculopathy complaints, Dr.
Gornet performed a two level fusion at C5-C6 and C6-C7 on petitioner, with a diagnosis of cervical
radiculopathy. The arbitrator finds it significant that prior to this surgery petitioner had only four isolated
complaints of numbness and/or tingling in his left arm or hand with certain exercises in therapy, 7 months after
his injury. Thereafter, the medical records contain no mention of any further complaints of radiculopathy,
including when petitioner presented to Dr. Gornet on 12/30/20, and not until after the surgery to his cervical
spine. The arbitrator also finds it significant that the first documented mention of any specific neck pain was
not until 12/30/20, over 9 months after the injury, when petitioner reported to Dr. Gornet that he did not have a
lot of neck pain, and in fact his primary complaints were with respect to his back and leg. The arbitrator
questions why Dr. Gornet would race into surgery on petitioner’s cervical spine when he had current complaints
of radiculopathy, and not much neck pain, rather than first addressing petitioner’s lumbar spine, which was his

primary concern.

Post-operatively, on 4/14/21 petitioner told Dr. Gornet that the tingling in his arms had improved.
However, other than the 4 isolated instances in therapy while he was doing certain exercises from 10/19/20-
11/2/20, there is no mention of any tingling in petitioner’s arm(s) prior to the surgery on his cervical spine. The
arbitrator finds it significant that at his next visit with Dr. Gornet on 10/21/21 petitioner was reporting tingling
in his bilateral arms, which he never had prior to the surgery to his cervical spine. It was not until 4/21/22 that
Dr. Gornet was of the opinion that the tingling in his arms might be related to a possible peripheral nerve

entrapment versus permanent radiculopathy, which was never an issue prior to the cervical spine surgery. In
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response to this opinion, Dr. Chabot was of the opinion that Dr. Gornet should have done an EMG/NCS prior to
the surgery, and if not done before the surgery, definitely after the cervical spine surgery. Dr. Chabot was of the

opinion that a possible peripheral nerve entrapment would not be related to the neck.

Causal connection opinions regarding the relationship between petitioner’s cervical spine and the injury
on 3/14/20 were offered by both Dr. Gornet and Dr. Chabot.

Dr. Gornet was of the opinion that petitioner noticed increasing intermittent tingling in his left arm after
undergoing post-op physical therapy. The arbitrator finds this opinion misleading, as petitioner had only 4
isolated instances of numbness and/or tingling while doing various exercises in therapy from 10/19/20-11/2/20.
The arbitrator finds it significant that there are no further documented instances of numbness and/or tingling in
petitioner’s arm(s) until after the cervical spine surgery. Dr. Gornet opined that the mechanism of injury
petitioner reported was consistent with a cervical injury. However, the arbitrator finds it significant that prior to
petitioner’s first visit with Dr. Gornet on 12/30/20, there was never any mention of any specific neck
complaints, and at that time petitioner stated that he did not have a lot of neck pain. Additionally, Dr. Paletta’s

referral to Dr. Gornet was for petitioner’s back complaints, not any neck complaints.

Dr. Gornet opined that after treating petitioner’s neck his shoulder symptoms improved. The arbitrator
finds this unsupported by the credible medical evidence given that just 8 days before petitioner presented to Dr.
Gornet, petitioner told Dr. Paletta that his left shoulder was doing quite well; Dr. Paletta’s examination showed
no abnormalities at that time; Dr. Paletta had placed petitioner at maximum medical improvement for his left
shoulder at that time; and, there were no documented left shoulder complaints in Dr. Gornet’s office notes on
12/30/20.

Dr. Gornet opined that the diagnostic tests of petitioner’s neck supported a clear structural pathology that
could be aggravated, and/or caused by the accident on 3/14/20. However, the arbitrator finds the fact that
petitioner had no neck complaints, and only four isolated instances of numbness and/or tingling in his left arm
and hand with specific exercises during a 2 week period while in physical therapy 7 months after the injury, do
not support such a finding. Dr. Gornet also opines that petitioner’s cervical symptoms were dramatically
improved following the surgery. However, the arbitrator again notes that there were no cervical complaints
from the date of injury on 3/14/20, until petitioner presented to Dr. Gornet on 12/30/20 with minimal neck pain,
and no mention of any numbness and/or tingling in his left arm/hand. The arbitrator finds it significant that was
not until after the cervical spine surgery that petitioner developed bilateral arm radiculopathy, which he never
had prior to the surgery. Dr. Gornet attributed this to the fact that he did not address petitioner’s preexisting

central stenosis. Dr. Gornet opined that the foraminal herniations were causing petitioner’s left shoulder pain.
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However, the arbitrator notes that the foraminal stenosis at C5-C6 seen on the MRI was noted as being worse on

the right.

Dr. Chabot opined that the records do not support a finding that petitioner sustained a neck injury as a
result of the accident on 3/14/20, nor do they support a finding that petitioner sustained an aggravation or
exacerbation of the preexisting degenerative changes in his cervical spine as a result of the accident on 3/14/20.
Dr. Chabot opined that petitioner’s cervical spine condition preexisted the injury on 3/14/20, and that the only
mention of any tingling or numbness in the medical records was one instance in October of 2020 where
petitioner experienced numbness and tingling in his fingers while doing pull downs with a pulley. (The
arbitrator notes that this opinion is not supported by the physical therapy records, which showed 4 isolated
instances of numbness and/or tingling in petitioner’s left arm/hand while in therapy from 10/19/20-11/2/20).
Dr. Chabot opined that this would not support the presence of active radiculopathy, but could have been from a
peripheral nerve issue. The arbitrator finds it significant that both Dr. Gornet and Dr. Chabot opined that
petitioner’s active radiculopathy could be from a peripheral nerve issue that neither opined was ca