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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |X| Reverse |:| Second Injury Fund (§8(e)18)
Causation [ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GENE DORSEY,

Petitioner,

VS. NO: 22 WC 05993

NATIONAL WRECKING CO.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of whether Petitioner's
current condition of ill-being is causally related to the undisputed November 9, 2021 work
accident, entitlement to Temporary Total Disability benefits, and entitlement to incurred medical
expenses as well as prospective medical care, and being advised of the facts and law, reverses the
Decision of the Arbitrator, which is attached hereto. The Commission finds Petitioner’s current
condition of ill-being is causally related, in part', to the November 9, 2021 accident. The
Commission remands this case to the Arbitrator for further proceedings for a determination of a
further amount of temporary total compensation or of compensation for permanent disability, if
any, pursuant to Thomas v. Industrial Commission, 78 111. 2d 327 (1980).

FINDINGS OF FACT

The Commission adopts the Statement of Facts set forth in the Decision of the Arbitrator
and incorporates such facts herein.

CONCLUSIONS OF LAW

This case was consolidated for hearing with case number 22 WC 11066. Both cases involve
accidental injuries to Petitioner’s neck and back: 22 WC 5993 involves an undisputed November

! As detailed in companion case 22 WC 11066, the Commission views the evidence regarding the alleged March 28,
2022 accident differently.
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9, 2021 accident and 22 WC 11066 involves an alleged March 28, 2022 accident. In 22 WC 5993,
the Arbitrator found Petitioner had reached maximum medical improvement following the
November 9, 2021 accident and thereafter suffered an intervening accident; based thereon, the
Arbitrator denied ongoing causal connection and awarded benefits only through February 3, 2022.
The Arbitrator also denied Petitioner’s request for penalties and attorney’s fees as well as
Respondent’s claim for credit?. In 22 WC 11066, the Arbitrator concluded Petitioner did not
sustain an accidental injury arising out of his employment and denied all benefits. The
Commission’s analysis of the evidence yields a different result.

I. Causal Connection

In finding Petitioner’s current condition of ill-being is not causally related to the November
9, 2021 accident, the Arbitrator made an adverse credibility determination. The Arbitrator found
Petitioner’s testimony was contradicted by the totality of the evidence, which supported Dr.
Alexander Ghanayem’s opinion that Petitioner had reached maximum medical improvement
(“MMI”) as of the February 3, 2022 §12 examination. The Arbitrator further found Petitioner
thereafter suffered an intervening accident which broke the chain of causation when he
experienced pain while lifting his granddaughter. The Commission views the evidence differently.

Initially, the Commission does not share the Arbitrator’s credibility assessment, nor do we
agree with the negative inferences in the Decision. The Commission finds Petitioner’s testimony
of persistent symptoms of varying intensity is corroborated by the treating records. The
Commission further finds the video evidence does not materially contradict Petitioner’s testimony.
We have watched the surveillance video and the Facebook video in their entirety, and we note
there is nothing particularly strenuous depicted on the surveillance video and instead Petitioner is
performing mere activities of daily living that are in keeping with Petitioner’s description of what
he is capable of amidst his waxing and waning symptoms. For instance, we observe the video of
Petitioner carrying a package of bottled water and a carton of eggs is consistent with Petitioner’s
testimony that he is able to carry approximately 10 pounds. T. 83. Moreover, we accept as truthful
Petitioner’s testimony that the emotion of the worship service overcomes his symptoms, but he
“pay[s] for it at the end.” T. 92. The Commission finds Petitioner was credible. See R & D Thiel
v. lllinois Workers’ Compensation Commission, 398 Ill. App. 3d 858, 866 (1st Dist. 2010) (When
evaluating whether the Commission’s credibility findings which are contrary to those of the
arbitrator are against the manifest weight of the evidence, “resolution of the question can only rest
upon the reasons given by the Commission for the variance.”)

Turning to the medical evidence, the Commission finds the treating records establish that
Petitioner never had a resolution of his symptoms after the undisputed injury on November 9,
2021, and he had not reached MMI prior to the March 28, 2022 incident. The record reflects
Petitioner presented to the Ingalls Memorial Hospital emergency room on the day of the accident
and reported pain at 9-10/10 after being thrown against a piece of heavy equipment. After
examination, X-rays, and a Toradol injection to ameliorate Petitioner’s severe pain, the emergency
room physician discharged Petitioner with instructions to follow-up with his primary care
physician, Dr. Allison Martin. PX1. Pursuant to the directive, Petitioner was evaluated by Merime
Shabani, a C.N.P. in Dr. Martin’s office, on November 15, 2021. Petitioner gave a history of the

2 On Review, Petitioner does not challenge the denial of penalties and attorney’s fees, nor does Respondent challenge
the denial of credit.
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work accident and complained of neck and back pain at 7-8/10 which flared to 10/10 with
movement. On examination, C.N.P. Shabani noted swelling, spasms, and tenderness from the neck
to the low back, as well as painful neck range of motion. C.N.P. Shabani ordered further workup
with CT scans and imposed activity restrictions. PX2. The head and thoracic spine CT scans were
completed on November 29, 2021 and were unremarkable. On December 1, 2021, Petitioner was
evaluated by Dr. Martin; Petitioner reported persistent pain at 7/10. After examination revealed
tenderness from the neck to the lumbar spine, Dr. Martin documented that Petitioner was “not
much better with pain and function” and needed better pain control; Dr. Martin added
Hydrocodone to Petitioner’s medications, authorized Petitioner off work, and noted physical
therapy may be necessary. PX2. When Petitioner followed-up on December 15, 2021, he reported
some improvement in his symptoms: his neck and upper back pain had resolved and the
medications decreased his low back pain to 5-6/10. Noting that Petitioner still needed narcotics for
pain management, Dr. Martin kept Petitioner off work and directed that he begin a stretching
program. PX2. At the January 3, 2022 re-evaluation, Dr. Martin recorded Petitioner was still
having low back pain at 5/10 but he continued to improve; she imposed activity restrictions and
directed him to limit Hydrocodone to nights and weekends. PX2. When Petitioner next saw Dr.
Martin on February 15, 2022, he again reported low back pain at 5/10; noting “minimal
improvement since last visit,” Dr. Martin recommended physical therapy “to see if this can help
get him back the rest of the way with strengthening and pain control.” PX2. On March 22, 2022,
Petitioner returned to see Dr. Martin, who documented her prior order for physical therapy had
been denied:

Saw a spine specialist ordered through his WC. This spine specialist cleared him
for 100% duty even though he has a lot of pain. Therefore the WC person would
not approve PT. They have also CLOSED his WC case as if he were recovered.
They [recommend] he go through his regular insurance. He is still in pain. PX2.

Again noting Petitioner’s examination was positive for significant tenderness and he still required
narcotic pain medication, Dr. Martin reordered physical therapy and authorized Petitioner off
work. PX2. Six days later, Petitioner returned to work and suffered a second injury (the subject of
22 WC 11066). While Dr. Ghanayem opined that Petitioner had reached MMI as of his February
3, 2022 §12 examination, the Commission does not find Dr. Ghanayem’s opinion persuasive. Dr.
Ghanayem’s assertion that Petitioner had only nonorganic examination findings and his conclusion
that Petitioner had fully recovered is inconsistent with the treating medical records. The
Commission finds Dr. Ghanayem’s opinion is not credible.

The Commission further disagrees that Petitioner sustained an independent intervening
accident. We begin with a review of the applicable standard. Intervening accidents are evaluated
under a “but for” standard:

Every natural consequence that flows from a work-related injury is compensable
under the Act unless the chain of causation is broken by an independent intervening
accident. (Citations). Under an independent intervening cause analysis,
compensability for an ultimate injury or disability is based upon a finding that the
employee’s condition was caused by an event that would not have occurred “but
for” the original injury. (Citation). Thus, when an employee’s condition is
weakened by a work-related accident, a subsequent accident, whether work related
or not, that aggravates the condition does not break the causal chain. (Citations).
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“For an employer to be relieved of liability by virtue of an intervening cause, the
intervening cause must completely break the causal chain between the original
work-related injury and the ensuing condition.” Global Products, 392 1ll. App. 3d
at411. As long as there is a “but for” relationship between the work-related injury
and subsequent condition of ill-being, the first employer remains liable. Global
Products, 392 11l. App. 3d at 412. PAR Electric v. lllinois Workers” Compensation
Commission, 2018 IL App (3d) 170656 WC, 9 63 (Emphasis added).

This is a difficult burden of proof, as in order for an incident to rise to the level of an independent
intervening accident, the proponent must prove the subsequent condition of ill-being would have
occurred even if the claimant’s condition had not already been weakened by the work accident.
The Commission finds Respondent failed to make that showing, as the evidence establishes
Petitioner would not have experienced the pain flare absent his low back already being in a
weakened state after the November 9, 2021 work accident. We first emphasize this is not an
instance where the claimant has a pre-existing condition or a history of prior back problems.
Rather, the uncontradicted evidence establishes Petitioner had no back pain or problems until the
undisputed injury on November 9, 2021. As detailed above, Petitioner presented to the emergency
room that day with pain rated at 9-10/10, and over the next three months, he underwent a course
of conservative care with medication management; although his symptoms improved, he continued
to have low back pain at 5/10. The Commission observes there was no change in Petitioner’s
complaints after the alleged intervening accident: as of January 3, 2022, Petitioner was “still
having low back pain, 5/10,” and on February 15, 2022, Petitioner’s pain level remained at “5/10
most of the time.” PX2. While Petitioner reported an episodic increase in pain when he lifted his
granddaughter, the record reflects Petitioner’s spine was compromised by the undisputed
November 9, 2021 accident and “but for” the initial injury, the benign maneuver of lifting his
granddaughter would not have caused an increase in pain.

The Commission finds Petitioner’s condition remains causally related, in part, to the
November 9, 2021 accident. The Commission clarifies that, consistent with our determination
Petitioner had not reached maximum medical improvement prior to his subsequent accident on
March 28, 2022, all benefits are awarded under the instant case 22 WC 5993.

II. Temporary Total Disability

Petitioner alleged entitlement to Temporary Total Disability (“TTD”) benefits from
November 10, 2021 through March 27, 2022 and March 29, 2022 through March 9, 2023;
Respondent, in turn, disputed Petitioner’s entitlement to TTD benefits after February 3, 2022.
ArbX1, ArbX2. Having concluded Petitioner’s condition of ill-being remains causally related to
his work activities and he has yet to reach maximum medical improvement, we consider what
restrictions were in effect during the claimed periods. The Commission observes Dr. Martin
imposed work restrictions from January through April 2022, at which point she referred Petitioner
to Dr. Colman, and Dr. Colman thereafter maintained Petitioner’s restricted status through the
March 9, 2023 hearing. PX2, PX6, PX7. ). As such, we find Petitioner proved entitlement to the
disputed periods of TTD benefits.

The Commission finds Petitioner is entitled to TTD benefits from November 10, 2021
through March 27, 2022 and March 29, 2022 through March 9, 2023. Consistent with our
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determination that Petitioner had not reached MMI prior to the March 28, 2022 accident, all TTD
benefits are awarded herein.

III. Medical

A. Incurred Medical Expenses

Petitioner offered into evidence medical bills and the associated treatment records for the
care provided at Ingalls Memorial Hospital (PX1), Advocate Medical Group (PX2), South
Suburban Hospital (PX4), Munster Open MRI (PX5), Midwest Orthopaedics at Rush (PX6 and
PX7), and University of Chicago Medicine (PX8). The Commission finds the charges detailed in
Petitioner’s exhibits are reasonable, necessary, and causally related to the work accidents, and
Respondent is liable for same. Consistent with our determination that Petitioner had not reached
MMI prior to the March 28, 2022 accident, all medical benefits are awarded herein.

B. Prospective Medical Care

Petitioner seeks an award of the epidural steroid injection and physical therapy
recommended by Dr. Colman. The Commission finds Dr. Colman’s treatment recommendations
are reasonable, necessary, and causally related to the work accidents, and Respondent is ordered
to provide and pay for same.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 10, 2023 is hereby reversed. Petitioner’s condition of ill-being is causally
related, in part, to the November 9, 2021 accident.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1,173.93 per week for a period of 69 1/7 weeks, representing November 10, 2021
through March 27, 2022 and March 29, 2022 through March 9, 2023, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b), this award in no
instance shall be a bar to a further hearing and determination of a further amount of temporary
total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the medical
expenses contained in Petitioner's Exhibits 1, 2, 4, 5, 6, 7, and 8, as provided in §8(a), subject to
§8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide and
pay for the treatment recommended by Dr. Colman, as provided in §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner's request for
penalties under §19(1) and §19(k) and attorney's fees under §16 is hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 1, 2024 I5/_Raychel 4, Wesley
RAW/mck
0:3/6/24
43

1s/_Steptien 1), Mathis

Is/ Deborat L. Scmpson
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Gene Dorsey Case # 22 WC 005993
Employee/Petitioner
v. Consolidated cases:

National Wrecking Co.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Antara Nath-Rivera, Arbitrator of the Commission, in the city
of Chicago, on March 9, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SEEZOoOmMmUONw

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |E Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 11/9/2021, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $21,130.63; the average weekly wage was $1,760.89.

On the date of accident, Petitioner was 51 years of age, married with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay all reasonable and necessary medical services, incurred through February 3, 2022,
pursuant to the medical fee schedule and as outlined in PX 1; PX 2; PX 4, PX 5; PX 6; PX 7; and PX 8, as
provided in Sections 8(a) and 8.2 of the Act.

Respondent is not liable for any prospective treatment beyond February 3, 2022, the date of MMI.

Respondent paid TTD benefits for 18 and 4/7 weeks at an agreed TTD rate of $1,173.93. As such, no credit will
be awarded to Respondent.

Respondent shall not pay penalties as provided in Sections 16 or 19 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of

Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

o

Signature of Arbitrator

MAY 10, 2023
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
GENE DORSEY,
Petitioner,

Case No. 22WC005993
Consolidated Case No. 22WC011066

V.

NATIONAL WRECKING COMPANY,

N N N N N N N N

Respondent.

This matter proceeded to hearing on March 9, 2023, in Chicago, Illinois before Arbitrator Antara
Nath Rivera on Petitioner’s Request for Hearing. Issues in dispute include accident, current condition of
ill-being, medical bills, prospective medical care, temporary total disability (“TTD”), and penalties and
fees. (Arbitrator’s Exhibit “AX” 1)

STATEMENT OF FACTS

November 9, 2021, accident

Gene Dorsey (“Petitioner”) is a 53-year-old man who was employed by National Wrecking
Company (“Respondent™) as a demolition laborer. (Trial Transcript “T.” 18-19) Petitioner testified that
he worked for Respondent for nine years. Petitioner testified that when he first started at Respondent his
duty as “torch guy and cut” was to cut the pipes and remove everything from the walls. (T. 19) Petitioner
testified that after that, he had a jackhammer and would “go inside the machine and bring out the firewalls
that was built inside the machine that he was tearing down.” Id. Petitioner testified that he would then cut
the steel into small pieces and move them into the factory. /d. Petitioner testified that this was heavy
physical work. /d.

Petitioner testified that he worked for Respondent for six years in the 1990’s, he left to work for
Overnight Transportation, which was bought out by UPS freight, and then came back to Respondent about
three years before the accident occurred. (T. 19-22) Petitioner testified that he became supervisor at
Respondent when he came back. (T. 21) Petitioner testified that he worked full time with no restrictions
to his neck and back prior to November 9, 2021. (T. 22-23) Petitioner testified that he never had neck or
low back pain, treatment to neck or low back; and no injury to his neck or low back. (T. 23-24) Petitioner
testified that he never had an MRI done of neck or low back prior to accident. (T. 24) Petitioner testified
that he was never prescribed pain meds prior to the accident. (T. 25) Petitioner testified that his neck and
back were good because he would finish before anyone and was a “go-getter.” Id. Petitioner testified that
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“[t]he other guys would be mad because I was, I would get the job done at a faster pace to cause the
assignment to come to an end. So the company liked that.” /d.

Petitioner testified that, on November 9, 2021, he was picking up a steel box coming out of an oil
pit. (T. 27) Petitioner testified that his co-worker, Apolonar Ortiz (“Polo”), was the foreman, was inside
the crane, raised the box out of the oil pit, and observed that the box was bound against the machinery. (T.
27; 30) Petitioner testified that another co-worker, ‘Ruben’, went to the left side, with a bar, and tried to
keep the box from binding. /d. Petitioner testified that they were trying to put the bars in between and tried
to keep the box from binding against the crane. /d. Petitioner testified that he applied too much force which
caused the box to slip, caused him to fall backwards, and run into the steps of the crane. /d.

Petitioner testified that the middle of his back and left side hit the step of the crane and that he fell
backwards onto the concrete and hit his head. (T. 28) Petitioner testified that he was wearing a hard hat
and safety glasses. Id. Petitioner testified that his hat flew off after he hit the concrete. Id. Petitioner
testified that he landed on his left side. (T. 29) Petitioner testified that everyone came over to help him off
the ground. (T. 28)

Petitioner testified that he sustained a tight back. /d. Petitioner testified that Polo told him to walk
it off but his back was tight. /d. Petitioner testified that when he bent over he was in a lot of pain and that
his neck was tight. /d. Petitioner testified that he told Polo that he was leaving because he wanted to go to
the clinic, but he told Petitioner to “hold on” until they finished the job and requested that Petitioner stay
the rest of the day. /d.

Petitioner testified that he called Respondent and spoke to Art Mandel. (T. 30-31) Petitioner
testified that Mr. Mandel told him to go to a doctor of Petitioner’s choice and that Respondent would “take
care of the bills.” (T. 31) Petitioner testified that he asked Polo if he needed to fill out anything and that
Polo said “no, just do what Art told you to do.” /d.

Summary of medical records from November 9, 2021, accident

On November 9, 2021, Petitioner went to Ingalls Health Care Center. (Petitioner’s Exhibit “PX”
1; T. 29-31) Petitioner reported that his left hip, rib cage hurt after being thrown into a crane. (PX 1 at 15)
The medical records also indicated that “Pt states that he was thrown into a forklift this morning, c/o back,
and left hip, Pt. states that it hurts when he breathes in.” (PX 1 at 7; 16) Petitioner testified that he was
doubled over in pain. (T. 31) Petitioner was diagnosed with thoracic back pain, hip pain, and low back
strain. (PX 1 at 19)
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On November 10, 2021, x-rays of the lumbar spine showed moderate diffuse facet degeneration.
(PX 1 at 42') He was recommended to return to work without restrictions on November 11, 2021. (PX 1
at 26)

On November 15, 2021, Petitioner presented to his primary care doctor, Dr. Allison Martin, M.D.,
at Advocate Medical Group (PX 2) Petitioner reported neck, left shoulder, low back, and left knee pain
following the work accident. (PX 2 Vol. II at 38%) The medical records indicated that Petitioner did not
lose consciousness but was lightheaded and experienced headaches. Id. The medical records also indicated
swelling, spasms and tenderness to the cervical, thoracic and lumbar spine. (PX 2 Vol. II at 42) Petitioner
was diagnosed with cervical pain, bilateral thoracic pain, lumbar pain and being intermittently
lightheaded. (PX 2 Vol. II at 44-45) Petitioner was restricted from heavy lifting, prescribed
Acetaminophen, Ibuprofen, Flexeril and instructed to follow up Dr. Martin. (PX 2 Vol II at 45; 85)

On November 29, 2021, a CT of the head/brain was performed which was reported as
unremarkable. (PX 2 Vol. II at 31) The CT of the thoracic spine revealed multilevel degenerative disc
disease and cervical spondylosis. (PX 2 Vol. II at 34)

On December 1, 2021, Petitioner presented to Dr. Martin and complained of acute neck pain,
bilateral thoracic pain, bilateral low back pain without sciatica and acute chest wall pain. (PX 2 Vol. II at
23) Examination revealed tenderness over posterior neck, entire thoracic spine, paraspinals entire lumbar
spine, and right lower ribs. (PX 2 Vol. II at 26) Petitioner was diagnosed with acute neck pain, bilateral
thoracic pain, bilateral low back pain, and chest wall pain. (PX 2 Vol. II at 27) Petitioner was prescribed
Ibuprofen, Cyclobenzaprine and Hydrocodone for pain and restricted from work. (PX 2 Vol. II at 27)

On December 15, 2021, followed up with Dr. Marin and reported his neck and shoulder area/upper
back pain were gone, but that he continued reporting chest and low back pain. (PX 2 Vol II at 65) Physical
examination showed normal range of motion of the cervical spine and no tenderness of the thoracic spine,
but showed tenderness over the lumbar spine. (PX 2 Vol II at 66) Petitioner testified he was in a lot of
pain and was taking the medication every four to six hours. (T. 37)

On January 3, 2022, Petitioner went back to Dr. Martin and reported low back pain of 5/10 and
some chest wall pain. (PX 2 Vol. Il at11) He was allowed to return to work with restrictions of no lifting
more than 20 pounds. (PX 2 Vol IT at 13)

On February 3, 2022, Petitioner was examined by Dr. Alexander Ghanayem M.D., pursuant to
Respondent’s Section 12 independent medical examination “IME” request. (Respondent’s Exhibit “RX”
1 at 80° (fourth to last page of exhibit) Petitioner testified the examination lasted less than 5 minutes and
the doctor did not touch him or make him bend and move around. (T.40-41) Petitioner reported an injury

1 PX 1 was not bates stamped. This respective page number reflects the respective page number indicated on the report.

2PX 2 Vol II was not bates stamped. The page numbers are descending in this exhibit. The page number on the decision
reflects the respective page number indicated on the report.

3RX 1 is labeled as “ER 1.” RX 1 is not bates stamped and the page number in the decision reflects the page number where it
appears in the exhibit after manually counting the pages.
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to his back when he was trying to lift a machine by using a prybar that slipped and he fell backwards about
2-3 feet hitting the crane steps. Id. X-rays of the lumbar and thoracic spine were reviewed to show age-
appropriate degenerative changes. /d. Dr. Ghanayem noted his physical examination was objectively
normal and he exhibited nonorganic findings. /d. Dr. Ghanayem diagnosed a back sprain caused by the
November 9, 2021, work accident. /d. Dr. Ghanayem opined that he had “ample course of time to rest and
recover from that injury.” Id. Dr. Ghanayem placed him at maximum medical improvement (“MMI”)
without restrictions or further medical care. /d.

On February 15, 2022, Petitioner went to Dr. Martin and reported chest and low back pain after he
tried to pick his granddaughter up, who is about 30 pounds. (PX 2 Vol. II at 3 of the February 15, 2022,
medical report located in the middle of the document) Petitioner reported that “he had to put her right
down due to increase in pain.” Id. Dr. Martin recommended physical therapy, restricted Petitioner from
work, and continued to prescribe Ibuprofen, Flexeril and Hydrocodone. /d. at 5.

On March 22, 2022, Petitioner presented to Dr. Martin, for that last time. (PX 2 Vol. Il at 12 of the
February 15, 2022, medical report located in the middle of the document) Petitioner reported sharp pain
in his back, shoulders, legs, and left arm. /d. Dr. Martin recommended that Petitioner put the physical
therapy prescription through his own insurance in light of Dr. Ghanayem’s opinion. /d. at 16. He was
recommended to apply for FMLA to avoid losing his job and remain off work until physical therapy was
completed on April 25, 2022. Id.

March 28, 2022, accident

Petitioner testified that on the morning of March 28, 2022, Petitioner returned to work at
Respondent’s request. (T. 44-45) Petitioner testified that he spoke with Matt Powell who called him with
an assignment. (T. 43) Petitioner testified that he told Mr. Powell of his restrictions. (T. 44) Petitioner
testified that despite his pain and tightness, he went back to work. (T. 45) Petitioner testified that he
continued to have shooting pains in his arm down to his fingers and a pounding ache in the left side of his
head and neck. (T. 45-46) Petitioner also testified that his back was tight and “felt like heat.” (T. 46)
Petitioner testified that he did not take any medication on March 28, 2022, because he drove to his job
assignment in Aurora from Lansing. (T. 45) Petitioner testified that he did not refuse this assignment
because Mr. Powell told him that Respondent’s doctor found him to be at “100 percent” despite Petitioner
telling Mr. Powell that he was not released from medical care. (T. 46)

Petitioner testified that his assignment was at a school. /d. Petitioner testified that he met with
‘Pablo’, the foreman on the job. Id. Petitioner testified that there were two other workers present named
‘Gerry’ and ‘Hugo.’ Id. Petitioner testified that his job that day was to remove ceiling tiles, metal pieces,
and fixtures that were up top. (T. 47) Petitioner testified that he was told to stay on the ground because the
supervisor “didn’t want [him] doing too much.” /d. Petitioner testified that Hugo was on the scaffolding
taking items down from the ceiling and handing them to Petitioner. (T. 48) Petitioner testified that his job
was to grab ceiling tiles and other items and twist his body to put them in the right place. Id. Petitioner
testified that as he reached up to grab stuff from Hugo, he felt something pop in his left arm. (T. 48-49)
Petitioner testified that he told Hugo that he was going to find Pablo. (T. 49) Petitioner testified that he
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told Pablo that he reinjured himself and needed to go to a clinic because he felt something pop in his left
arm, that his neck was tight, and that he was in a lot of pain. (T. 49-50) Petitioner testified that Pablo told
him to call the office. (T. 50)

Petitioner testified that he called Mr. Powell, told him what happened, and Mr. Powell told him
that Respondent did not have a doctor for Petitioner because Respondent’s doctor said he was at 100
percent. (T. 51) Petitioner testified that after Mr. Powell refused to offer him medical care, he went to
South Suburban Hospital that day. (T. 51; PX 4) Petitioner testified that he was on the job site for no
longer than 45 minutes to an hour before reinjuring himself. (T. 51) Petitioner testified that the ceiling
tiles weighed ““a couple of pounds” and metal pieces as lightweight. (T. 78-80)

Summary of medical records from March 28, 2022, accident

On March 29, 2022, at South Suburban Hospital, Petitioner reported upper back, left-sided neck
pain, and sharp pain and tingling in his lower back and left buttock that radiated down his left leg to his
ankle that started this morning when he was doing overhead demolition of ceiling tiles at work. (PX 4 at
22-23; 33; 39) He reported that he twisted wrong and felt a pop in his shoulders with back spasms and
nerve tingling, which he described as the same feeling as with the November 9, 2021, work accident. (PX
4 at 32; 39) X-rays of the cervical spine showed no acute findings in the disc spaces or significant
narrowing. (PX 4 at 55) Petitioner was diagnosed with cervical radiculopathy and prescribed NSAID pain
medication. (PX 4 at 31)

On April 7, 2022, Petitioner presented to Dr. Martin and reported that he sustained another injury
on March 28, 2022, after his “job called him and demanded that he return to work with no restrictions.”
(PX 2 Vol. II at 2 of the April 7, 2022, medical report located toward the beginning of the document) He
reported that he was three hours into his shift when he started having left-sided neck tightness and left arm
numbness, tingling into his thumb and index finger, and low back tightness. /d. Dr. Martin recommended
a cervical and lumbar MRI and referred Petitioner to Dr. Matthew Colman, an orthopedic spine surgeon.
Id. at 5.

On April 12,2022, an MRI of the lumbar spine showed the following: L2-L3: 1-2 mm broad disc
protrusion; L.3-L4: 2-3 mm bilateral foraminal disc bulge; L4-L5: 4 mm disc bulge, severe bilateral
foraminal stenosis; L5-S1: 4.5 mm diffuse disc bulge extending into foramina, severe bilateral foraminal
stenosis. (PX 5 at 3) An MRI of the cervical spine showed the following: C4-C5: 1 mm posterior central
disc protrusion; C5-C6: 1 mm posterior central disc protrusion; C6- C7: 1 mm posterior central disc
protrusion; C7-T1: 2 mm posterior central disc protrusion; and T1-T2: 3 mm posterior broad disc
protrusion. (PX 5 at 6)

On April 18, 2022, Petitioner began physical therapy for low back pain and bilateral leg pain. (PX
4 at 9) He reported inability to stand or walk longer than 30 minutes due to pain. (PX 4 at 16)

On April 19, 2022, presented to Dr. Colman at Midwest Orthopedics at Rush. (PX 6) The medical
records indicate that Petitioner treated for back pain and radiculopathy following a twisting injury on
March 28, 2022, when he was reaching up to grab materials from another coworker. (PX 6 at 48) He
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reported pain and tightness in his neck that radiated into his fingers and back pain that radiated into his
bilateral legs, especially with walking. /d. Physical examination showed normal ambulation, full range of
motion in cervical and lumbar spine with flexion, and without tenderness to palpation. (PX 6 at 48-49) X-
rays taken showed mild degenerative disc disease at C6-C7. Id. Dr. Colman diagnosed Petitioner with
neck and back pain with radiculopathy. (PX 6 at 44; 50) Physical therapy and a cervical MRI were
recommended. (PX 6 at 49) Gabapentin and Norco were prescribed for pain and Petitioner was restricted
from work. He was recommended to undergo physical therapy for his neck and low back pain and to
remain off work. /d.

On April 22, 2022, during Petitioner’s physical therapy appointment, Petitioner reported difficulty
gripping objects and “excruciating” pain from his neck and low back. (PX 6 at 30) During his physical
examination, the physical therapist noted it was “difficult to assess or pinpoint strength grade due to
inconsistent strength grades throughout manual testing” and “although [Petitioner] reporting max
tenderness on palpatory exam, no muscle/soft tissue tightness noted to [bilateral] gluteal or lumbar
musc[les].” (PX 6 at 31)

On May 17, 2022, Petitioner returned to Dr. Colman and reported that his neck was more
bothersome than his low back. (PX 6 at 22) He reported a recent onset of issues with his hands and “is
now dropping things and has tingling in his hands.” Id. The report indicated that Petitioner experienced
“upper extremity weakness, especially with forward elevation and extension.” Id. Dr. Colman
recommended another MRI of the cervical spine. The MRI of the cervical spine was read to show
“multilevel degenerative changes,” including disc small bulges at C5-C6, C6-C7, and C7-T1. (PX 6 at 23;
52-53; PX.7 p. 100-101)

On May 23, 2022, at Midwest Orthopedics at Rush, the MRI of the cervical spine was reviewed
to show a disc bulge at C6-7 causing stenosis as well as an incidental syrinx found, according to Dr.
Colman. (PX 6 at 13(PX 6 at 23; 52-53; PX.7 p. 100-101) Dr. Colman recommended physical therapy and
a cervical epidural steroid injection, as well as a neurological surgeon referral for the incidental syrinx
found on the MRI. (PX 6 at 14)

On June 13, 2022, Petitioner was reexamined by Dr. Ghanayem. (RX 1 at 82) He reported a new
neck, midback, and lower back injury when he was receiving ceiling tiles and metal pieces from another
individual which he described as “not that heavy.” Id. He also reported left-sided arm numbness and
weakness and left-sided leg numbness and weakness. /d.

The report indicated that during his physical examination, Petitioner began crouching and showed
positive Waddell signs. Id. The report also indicated that he had inconsistent responses to testing when
distracted and inconsistent strength testing. /d. Dr. Ghanayem noted that Petitioner had delayed jerking
response, which was nonmedical and consistent with malingering. /d. His distracted straight leg testing
was negative, but when done purposely, he reported severe low back pain on the left side /d. Dr.
Ghanayem’s notes indicated that Petitioner left the examination room in a crouched position, but when he
left the building, he was no longer in the crouched gait and was able to get into his car without difficulty,
bending at the waist. /d.
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Dr. Ghanayem determined Petitioner was “malingering and feigning weakness in an attempt to
magnify his symptoms.” (RX 1 at 83) His mechanism of injury was of such that he didn’t believe a true
injury occurred. /d. Based on that and the physical examination findings, Dr. Ghanayem determined that
there was no disability, that Petitioner could report back to work regular duty, and that no additional care
was needed. /d.

On July 14, 2022, Petitioner presented to Dr. Edwin Ramos, M.D., at the University of Chicago
Medicine, neurology department, upon being referred by Dr. Martin. (PX 8) The medical records indicated
that Petitioner reported the history of the two alleged work accidents. (PX 8 at 8-9) He reported numbness
and tingling from his neck into his arms. /d. Physical examination showed poor effort in strength testing,
but appeared to be normal. (PX 8 at 9-10) Dr. Ramos reviewed the May 17, 2022, cervical spine MRI
and noted mild syringohydromyelia at the T1-T2 level and “mild degenerative changes with mild spinal
canal stenosis at the T10-T11.” (PX 8 at 16)

On August 2, 2022, Petitioner presented to Dr. Colman. (PX 7) Petitioner reported low back, neck,
and upper back pain and tingling in the bottom of his feet. (PX 7 at 19) He reported pain with activities of
carrying, lifting, standing, walking, and other activities of daily living. (PX 7 at 20) Petitioner also reported
that he was able to walk two blocks, and walk for 10 minutes and stand for three minutes before having
to take a break. /d. Petitioner continued taking the Norco, Gabapentin, and Flexeril and remained restricted
from work. /d.

On August 11, 2022, Dr. Ramos indicated Petitioner was not a surgical candidate and
recommended nonoperative management for his pain symptoms and degenerative spine changes. (PX 7
at 57)

On September 13, 2022, Petitioner returned to Dr. Colman and complained of low back, neck, and
upper back pain. (PX 7 at 15-16) Dr. Colman recommended a cervical epidural steroid injection at C6-
C7.(PX 7 at 16)

On October 18, 2022, Petitioner returned to Dr. Colman. (PX 7 at 9) The records indicated that
Petitioner complained of “left shoulder/rotator cuff pain with radiation of pain down the arm and
numbness into the left index finger, long finger and thumb.” (PX 7 at 11) He reported subjectively
decreased grip strength on the left side and continued issues with dropping objections. /d. Dr. Colman

continued to recommend the cervical epidural injection and physical therapy and restricted Petitioner from
work. (PX 7)

On November 29, 2022, Petitioner returned to Dr. Colman and reported some tingling and
numbness in his left arm and pain. (PX 7 at 7) He stated he has been dropping things and sleeping less.
Id. Physical examination showed full range of motion to the cervical and lumbar spine with flexion and
no tenderness to palpation with fill active and passive range of motion to all four extremities. (PX 7 at 8)

Petitioner testified that he could carry items weighing about five to 10 pounds from the grocery
store into his vehicle. (T. 83) Petitioner testified that he had issues getting in and out of his car. (T. 84) He
testified that his wife helps him get dressed and put on a jacket. /d. Petitioner testified that he is an
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evangelist outreach leader, praise team leader, and elder at Harvest of Souls Ministries church. (T. 86)
Petitioner testified that, in that role, he participated in worship services that required him to be on stage
singing and walking. (T. 87-88) He testified that he is only on his feet 10 to 20 minutes at a time before
having to take a break. (T. 89)

At trial, Petitioner was shown RX 6, in which he identified himself in the video footage from June
24, 2022, walking, clapping and singing, raising his right arm above his head, and turning from side to
side, among other activities. (T. 91) He testified that he did not take a break after 20 minutes on stage
during this service and testified that he was on stage doing these movements for 45 minutes to an hour.
(T.92)

Petitioner was also shown RX 4, in which he identified himself in the video footage from October
25, 2022, carrying a 24-pack case of bottled water and eggs in a plastic bag from the store entrance to his
vehicle. (T. 99) Petitioner testified that he estimated this case weighed about 10 to 12 pounds. (T. 100)
Petitioner testified that the video footage from RX 4 also showed him, on September 23, 2022, taking
some items out of the trunk of his vehicle and placing them on the ground, and vacuuming the back of his
vehicle. (T. 101)

Petitioner’s current condition

Petitioner testified that he still has numbness and tingling in the left hand and fingers. (T. 67)
Petitioner testified that he sleeps three to four hours at a time because his back, legs, and neck are hurting
or cramping. (T. 67-68) Petitioner testified that he sometimes sleeps in the bed, but mainly on the chair,
but also sometimes lays down on a yoga mat. (T. 68) He testified that his injury has affected his marriage
and intimacy. (T. 70) Petitioner testified that he has not received wages since his second accident, that his
house is in foreclosure, that “they” picked up his truck, and that he suffers anxiety and stress because of
it. (T. 70-71) Petitioner testified that he wants the injection and physical therapy to be able to move again.
(T. 71) He testified he still has neck tightness and pain as well as left arm pain. (T. 72) He still drops items
with his left hand and pain going down the left leg. (T. 73)

Deposition of Dr. Alexander Ghanayem

Dr. Ghanayem testified by way of deposition on July 11, 2022. (RX 1; Deposition transcript) He
is a board-certified orthopedic spine surgeon who performs spine surgeries. /d. He performs Section 12
IMEs and treats patients as well. /d. Dr. Ghanayem testified that he is the chief medical office for an
employed physician group and recently named the vice president for the American Orthopaedic
Association. Id.

He testified that he first examined Petitioner on February 3, 2022. /d. Dr. Ghanayem testified, at
that time, Petitioner reported no radicular pain in the legs, which is supportive of something that is not
causing a pinched nerve. /d. Dr. Ghanayem testified that Petitioner’s physical examination was positive
for Waddell’s signs and not consistent with organic structural back problems. /d. Dr. Ghanayem testified
that his findings were not positive for evidence of a structural back problem in light of this. /d. Dr.
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Ghanayem testified that Petitioner’s range of motion was normal for his age. /d. Dr. Ghanayem testified
that his diagnosis was a back sprain and he placed Petitioner at MMI. /d.

Dr. Ghanayem testified that he examined Petitioner again on June 13, 2022. /d. Dr. Ghanayem
testified that when Petitioner initially presented, he was able to stand with normal posture, but over time
he started to crouch down “like Groucho Marx.” Id. Dr. Ghanayem testified that the physical examination
once again showed positive Waddell’s signs. /d.

Dr. Ghanayem testified that Petitioner’s straight leg testing was inconsistent and his reflex testing
was delayed. /d. Dr. Ghanayem testified that he watched Petitioner leave the room in a crouched position,
but when he left the building and walked to his vehicle, he testified the crouched gait was no longer present
and he had no issues getting into his vehicle. /d. Dr. Ghanayem testified that, in light of the mechanism of
injury and physical examination, Petitioner was malingering and feigning weakness in an attempt to
magnify his symptoms. /d. Dr. Ghanayem testified that Petitioner “did not have a structural physical
problem that he could show me was honest and related to a structural problem in his neck or back. He was
feigning a medical condition that didn’t exist, plain and simple.” Id. When asked about the mechanism of
injury’s role in his ongoing complaints, Dr. Ghanayem responded “from what he described to me, I don’t
see how he got hurt [on March 28, 2022] in the way that he’s complaining of symptoms.” /d.

Video Footage of Gene Dorsey

On June 24, 2022, Petitioner is shown participating in a church service in which he is walking and
standing on a stage, holding a microphone singing. (RX 6) The video showed that he was able to raise his
hands above his head, switch hands with the microphone, turn his head up and down and side to side,
sway back and forth from side to side, nod his head, bend and crouch. /d. The video showed that he was
able to jump up and down, twist in the air, and sing (RX 6 at 10:15, 1:04:40) The video showed that he
jogged briskly, turned, and pivoted from one of the stage to another, skips, and jumps on stage. (RX 6 at
1:07:56) The video showed that he took his first break off stage after about 1 hour and 10 minutes but
remains standing in the crown before walking back up on stage when he returns to his prior activities. (RX
6 at 1:09:50) The video showed that he walked off stage at the 1:21:10 mark of the video to collect
donations and carried the donation bucket in his hand. (RX 6 at 1:21:10-1:24:00)

Petitioner testified that, on this video, he was behind the pastor clapping and singing and that he
raised his right hand. (T. 89-92) Petitioner testified that, also on that video, he was on the stage for an hour
without taking a break. /d. Petitioner testified that while in the presence of the lord, he gets more energy.
1d. Petitioner testified that he was in pain that day. /d. Petitioner testified that that was him in the video
raising both hands, and jumping up and down. /d. Petitioner testified that he sings, walks around the stage,
and preaching. (T. 88-89) Petitioner testified that he is on his feet 10-20 minutes at a time. (T. 88-89; RX
2)
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On September 18, 2022, the video showed Petitioner as he got in and out of his vehicle and leaned
in and out of the vehicle. (RX 2) The video showed that he was able to put his suit jacket on without
assistance and carry a tote bag in one hand and a folder in the other hand. /d.

On September 23, 2022, the video showed that Petitioner vacuuming the trunk of his vehicle,
removing items from the trunk and placing them on the ground, carrying items, and stooping. /d.

On October 25, 2022, the video showed that Petitioner entering a grocery store and coming out
carrying a case of bottled water and plastic bag with items with both hands. (RX 4) Petitioner testified that
water and eggs weighed 10-12 pounds.(T. 99-100)

CONCLUSIONS OF LAW:

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth
below.

Decisions of an Arbitrator shall be based exclusively on the evidence in the record of the
proceeding and material that has been officially noticed. 820 ILCS 305/1.1(e) The burden of proofis on a
claimant to establish the elements of his right to compensation, and unless the evidence considered in its
entirety supports a finding that the injury resulted from a cause connected with the employment, there is
no right to recover. Board of Trustees v. Industrial Commission, 44 111. 2d 214 (1969)

Credibility is the quality of a witness which renders his evidence worthy of belief. The Arbitrator,
whose province it is to evaluate witness credibility, evaluates the demeanor of the witness and any external
inconsistencies with his testimony. Where a claimant’s testimony is inconsistent with his actual behavior
and conduct, the Commission has held that an award cannot stand. McDonald v. Industrial Commission,
39 111. 2d 396 (1968); Swift v. Industrial Commission, 52 1l1. 2d 490 (1972)

It is the function of the Commission to judge the credibility of the witnesses and to resolve conflicts
in the medical evidence and assign weight to witness testimony. O ’Dette v. Industrial Commission, 79
111.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v. Workers’ Compensation Commission, 397 1ll.
App 3d 665, 674 (2009) Internal inconsistencies in a claimant’s testimony, as well as conflicts between
the claimant’s testimony and medical records, may be taken to indicate unreliability. Gilbert v. Martin &
Bayley/Hucks, 08 ILWC 004187 (2010)

In the case at hand, the Arbitrator observed Petitioner during the hearing and found him to be calm,
well-mannered, composed, and spoke clearly. The Arbitrator compared Petitioner’s testimony with the
totality of the evidence submitted and found some material contradictions that would deem the witness
unreliable. These inconsistencies and lack of credibility support Dr. Ghanayem’s opinion that Petitioner
reached MMI for the first work accident on February 3, 2022, and that Petitioner did not sustain a
compensable work accident on March 28, 2022.
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WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN
THE COURSE OF PETITIONER’S EMPLOYMENT BY RESPONDENT, THE ARBITRATOR
FINDS AS FOLLOWS:

The phrase "in the course of employment" refers to the time, place, and circumstances of the
injury. McAllister v. Illlinois Workers' Compensation Comm'n, 2020 IL 124848, 34. A compensable injury
occurs 'in the course of employment when it is sustained while he performs reasonable activities in
conjunction with his employment. /d.

"The 'arising out of component is primarily concerned with causal connection. To satisfy this
requirement it must be shown that the injury had its origin in some risk connected with, or incidental to,
the employment so as to create a causal connection between the employment and the accidental injury."
Id. at 36. To determine whether a claimant's injury arose out of his employment, the risks to which the
claimant was exposed must be categorized. Id. The three categories of risks are "(1) risks distinctly
associated with the employment; (2) risks personal to the employee; and (3) neutral risks which have no
particular employment or personal characteristics." Id. at 38. “A risk is distinctly associated with an
employee's employment if, at the time of the occurrence, the employee was performing (1) acts he or she
was instructed to perform by the employer, (2) acts that he or she had a common-law or statutory duty to
perform, or (3) acts that the employee might reasonably be expected to perform incident to his or her
assigned duties.” Id. at 46.

According to the Act, in order for a claimant to be entitled to Workers’ Compensation benefits,
the injury must “aris[e] out of”” and occur “in the course of”’ the claimant’s employment. 820 ILCS 305/1(d)
(West 2014) Case law interpreting the Act makes it clear that both elements must be present at the time
of the accidental injury in order to justify compensation. Orsini, 117 Ill. 2d at 44-45; Illinois Bell
Telephone Co. v. Industrial Comm'n, 131 1ll. 2d 478, 483, 546 N.E.2d 603, 137 lll. Dec. 658 (1989); Free
King Oil Co. v. Industrial Comm’n, 62 1ll. 2d 293, 294, 342 N.E.2d 1 (1976),; Wise v. Industrial Commn,
54 1ll. 2d 138, 142, 295 N.E.2d 459 (1973)

Based on the following, the Arbitrator finds that Petitioner sustained an accident on November 9,
2021, arising out of and in the course of her employment with Respondent. The Arbitrator finds that
Petitioner did not sustain an accident on March 28, 2022. The Arbitrator finds that Petitioner reached MMI
on February 3, 2022.

November 9, 2021, accident

In this case, Petitioner’s injury occurred in the course of and arose out of his employment on
November 9, 2021. The Arbitrator notes that Petitioner testified that he was injured in the middle of his
back and left side when he hit the step of the crane and fell backwards onto the concrete hitting his head.
(T. 28) The Arbitrator notes that Petitioner testified that he fell when he used too much force to pick up a
steel box and prevent it from binding against the machinery while the box was coming out of an oil pit.
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(T. 27; 30) Petitioner testified that the middle of his back and left side hit the step of the crane and that
he fell backwards onto the concrete and hit his head. (T. 28) Petitioner testified that he landed on his left
side. (T. 29) Petitioner testified that everyone came over to help him off the ground. (T. 28) Petitioner
testified that he sustained a tight back. (T. 28; PX 1)

March 28, 2022, accident

As for the March 28, 2022, accident, Petitioner’s injury did not occur in the course of nor arise out
of his employment. The Arbitrator notes that Petitioner testified that he was injured on the morning of
March 28, 2022, when he went back to work. (T. 47-50) The Arbitrator notes that this job required
Petitioner to reach up and grab ceiling tiles and other items from a coworker. /d. The Arbitrator notes that
as he reached up to grab an item, he felt a pop. /d. The Arbitrator notes that Petitioner testified that he
went to South Suburban Hospital on March 28, 2022. (T. 51; PX 4) The Arbitrator notes that the medical
records indicated that Petitioner went to the emergency room the next day, March 29, 2022. (PX 4)

The Arbitrator further notes that, on February 15, 2022, Petitioner presented Dr. Martin and
reported chest and low back pain after he tried to pick his granddaughter up, who is about 30 pounds. (PX
2 Vol. II at 3 of the February 15, 2022, medical report located in the middle of the document) Petitioner
reported that “he had to put her right down due to increase in pain.” Id. The Arbitrator found this to be an
intervening act.

Based on Petitioner’s testimony and supporting medical records, the Arbitrator finds that
Petitioner’s November 9, 2021, accident arose out of and in the course of employment with Respondent.
The Arbitrator finds, however, that Petitioner’s March 28, 2022, accident did not arise out of the course
of employment.

WITH RESPECT TO ISSUE (F), IS PETITIONER’S CURRENT CONDITION OF ILL-BEING
CASUALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

Petitioner bears the burden of proving, by a preponderance of the evidence, every element of the
claim. O’Dette v. Industrial Comm 'n, 79 111. 2d 249, 253 (1980). To obtain compensation under the Illinois
Workers’ Compensation Act, a claimant must prove that some act or phase of his employment was a
causative factor in his ensuing injuries. A work-related injury need not be the sole or principal causative
factor, as long as it was a causative factor in the resulting condition of ill-being. Causation between the
work-related accident and condition of ill-being can be established by showing prior history of good health,
followed by a work-related accident in which petitioner is unable to perform his physical duties. Kawa v.
Lllinois Workers’ Comp. Comm’n, 991 N.E.2d 430, 448 (2013).

The Arbitrator finds that Petitioner’s current condition of ill-being is not causally related to the
November 9, 2021, accident nor the March 28, 2022, accident. The Arbitrator finds that Petitioner was at
MMI on February 3, 2022. The Arbitrator based her findings on the respective accident dates as follows.
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November 9, 2021, accident

The Arbitrator notes that Petitioner was diagnosed with thoracic back pain, hip pain, and low back
strain. (PX 1 at 19) Petitioner was diagnosed with cervical pain, bilateral thoracic pain, lumbar pain and
being intermittently lightheaded. (PX 2 Vol. II at 44-45) On February 3, 2022, Dr. Ghanayem diagnosed
a back sprain caused by the November 9, 2021, work accident. (RX 1) Dr. Ghanayem opined that he had
“ample course of time to rest and recover from that injury.” /d. Dr. Ghanayem placed him at MMI, on
February 3, 2022, without restrictions or further medical care. /d.

March 28, 2022, accident

The Arbitrator notes that prior to March 28, 2022, Petitioner experienced low back pain, on
February 15, 2022, after he tried to pick his granddaughter up, who is about 30 pounds. (PX 2 Vol. II at 3
of the February 15, 2022, medical report located in the middle of the document) The Arbitrator notes that
Petitioner’s pain increased as a result of this action.

The Arbitrator notes that Petitioner was diagnosed with cervical radiculopathy, neck and back
pain with radiculopathy after March 29, 2022. (PX 6 at 44, 50; PX 4 at 31) The Arbitrator notes that
Petitioner reported inability to stand or walk longer than 30 minutes due to pain. (PX 4 at 16) The
Arbitrator also notes that Petitioner testified that he was on the job site for no longer than 45 minutes to
an hour before reinjuring himself. (T. 51) The Arbitrator notes that Petitioner testified that the ceiling tiles
weighed “a couple of pounds” and metal pieces as lightweight. (T. 78-80)

The Arbitrator notes that while Petitioner experienced “upper extremity weakness, especially with
forward elevation and extension” in May 2022, there was evidence presented which showed Petitioner
holding a microphone and a bottled water for over an hour without dropping it in June 2022. (RX 6; PX 6
at 22) The Arbitrator notes that Petitioner is seen on stage for over an hour standing, swaying, turning,
walking, jogging across the stage, without taking a break. (RX 6 at 1:07:56) The Arbitrator notes that he
routinely jumped in the air, twisted, and regularly raised his hands above his head with the microphone in
his hand. (RX 6 at 10:15 and 1:04:40)

The Arbitrator also notes that video footage from September 2022, showed Petitioner getting in
and out of his vehicle without issue, putting his jacket on without assistance, carrying items in both hands
without dropping them, and removing items from the trunk to the ground. (RX 2) The Arbitrator notes
that video footage from October 2022, showed Petitioner carrying a 24-pack case of bottled water from
the grocery store to his vehicle as well as a plastic grocery bag with eggs without dropping them. /d. The
Arbitrator further notes that Petitioner testified that he had trouble getting in and out of the vehicle, and
his wife had to help him put on a jacket. (T. 83-84)

The Arbitrator notes that when Petitioner was reexamined by Dr. Ghanayem, he noted that
Petitioner had delayed jerking response, which was nonmedical and consistent with malingering. (RX 1)



24IWCCO0196

The Arbitrator notes that Dr. Ghanayem’s notes indicated that Petitioner left the examination room in a
crouched position, but when he left the building, he was no longer in the crouched gait and was able to
get into his car without difficulty, bending at the waist. /d. The Arbitrator notes that Dr. Ghanayem
determined Petitioner was “malingering and feigning weakness in an attempt to magnify his symptoms.”
(RX 1 at 83) His mechanism of injury was of such that he didn’t believe a true injury occurred. /d.

The Arbitrator notes that Dr. Ramos diagnosed degenerative, and not acute, findings based on the
MRI of the cervical spine. (PX 8 at 16) He indicated Petitioner was not a surgical candidate and
recommended nonoperative treatment for his “degenerative spine changes.” 1d.

Based on the above, the Arbitrator finds that Petitioner did not sustain a compensable work
accident on March 28, 2022, and finds that Petitioner’s current condition of ill-being is not causally related
to either the November 9, 2021, or March 28, 2022, work accidents.

WITH RESPECT TO ISSUE (J), WERE ALL MEDICAL SERVICES REASONABLE AND
NECESSARY AND HAS RESPONDENT PAID ALL APPROPRIATE CHARGES, THE
ARBITRATOR FINDS AS FOLLOWS:

Under Illinois Law, the Respondent is required to pay for all necessary medical services which are
reasonably required to cure and relieve the effects of an accidental injury sustained by petitioner which
arises out of and in the course of employment. Elmhurst Memorial Hospital v. Industrial Comm ’'n, 323
Il.Apat3d 758, 764 (2001) The Petitioner only has entitlement to recover medical expenses which are
found to be reasonable and causally related to the work injury. Id. at 764-765.

As the Arbitrator found that Petitioner’s current condition of ill-being was not causally connected
to the November 9, 2021, and March 28, 2022, work-related accident, the Arbitrator finds that the
following medical treatment and services Petitioner received through the MMI date of February 3, 2022,
to be reasonable and necessary to cure and relieve Petitioner from the effects of the November 9, 2021,
work accident. (PX 1; PX 2; PX 4, PX 5; PX 6; PX 7; and PX 8)

The Arbitrator finds the medical treatment for Petitioner’s head, cervical, thoracic, lumbar spine,
and left rib causally related to this November 9, 2021, work accident. the Arbitrator finds that Respondent
shall pay all reasonable and necessary medical services, incurred through February 3, 2022, pursuant to
the medical fee schedule and as outlined in PX 1; PX 2; PX 4, PX 5; PX 6; PX 7; and PX 8, as provided
in Sections 8(a) and 8.2 of the Act.

WITH RESPECT TO ISSUE (K). IS PETITIONER ENTITLED TO ANY PROSPECTIVE CARE,
THE ARBITRATOR FINDS AS FOLLOWS:

As the Arbitrator found that Petitioner did not sustain a compensable accident on March 28, 2022,
and that Petitioner’s current condition of ill-being is not causally related to either the November 9, 2021,
or March 28, 2022, work accidents, the Arbitrator finds that Respondent is not liable for any prospective
treatment beyond February 3, 2022, the date of MMI.
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WITH RESPECT TO ISSUE (L), WHAT TEMPORARY BENEFITS ARE IN DISPUTE, THE
ARBITRATOR FINDS AS FOLLOWS:

Under Illinois law, temporary total disability is awarded for the time period between when an
injury incapacitates the petitioner to the date the petitioner’s condition has stabilized or the petitioner has
recovered to the amount the character of the injury will permit. Whiteney Productions, Inc. v. Industrial
Comm’n, 274 1ll.Apat3d 28, 30 (1995)

As the Arbitrator found that Petitioner did not sustain a compensable accident on March 28, 2022,
and that Petitioner’s current condition of ill-being is not causally related to either the November 9, 2021,
or March 28, 2022, work accidents, the Arbitrator finds that Petitioner was temporarily and totally disabled
from November 10, 2021, through February 3, 2022, or 12 2/7 weeks. The Arbitrator notes that
Respondent paid TTD benefits for 18 and 4/7 weeks at an agreed TTD rate of $1,173.93. As such, the
Arbitrator finds that no credit will be awarded to Respondent.

WITH RESPECT TO ISSUE (M), SHOULD PENALTIES OR FEES BE IMPOSED UPON
RESPONDENT., THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that Respondent’s actions in this case were not unreasonable, vexatious, or
without good cause and, therefore, Respondent shall not pay penalties as provided in Sections 16 or 19 of
the Act. The Arbitrator notes that Respondent relied upon the medical expert opinion of Dr. Ghanayem in
denying payment of benefits in accordance with his opinion.

It is so ordered:

C o

Arbitrator Antara Nath Rivera
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |X| Reverse |:| Second Injury Fund (§8(e)18)
Accident [ ] PTD/Fatal denied
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GENE DORSEY,

Petitioner,

VS. NO: 22 WC 11066

NATIONAL WRECKING CO.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of whether Petitioner
sustained an accidental injury on March 28, 2022, whether Petitioner's current condition is causally
related to the work accident, entitlement to Temporary Total Disability benefits, and entitlement
to incurred medical expenses as well as prospective medical care, and being advised of the facts
and law, reverses the Decision of the Arbitrator, which is attached hereto. The Commission finds
Petitioner sustained an accidental injury on March 28, 2022, and his current condition is causally
related, in part!. The Commission remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 1l1. 2d 327 (1980).

FINDINGS OF FACT

The Commission adopts the Statement of Facts set forth in the Decision of the Arbitrator
and incorporates such facts herein.

CONCLUSIONS OF LAW

This case was consolidated for hearing with case number 22 WC 5993. Both cases involve
accidental injuries to Petitioner’s neck and back: 22 WC 5993 involves an undisputed November

! As detailed in companion case 22 WC 5993, the Commission views the evidence regarding the November 9, 2021
accident differently.
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9, 2021 accident and 22 WC 11066 involves an alleged March 28, 2022 accident. In 22 WC 5993,
the Arbitrator found Petitioner had reached maximum medical improvement following the
November 9, 2021 accident and thereafter suffered an intervening accident; based thereon, the
Arbitrator denied ongoing causal connection and awarded benefits only through February 3, 2022.
The Arbitrator also denied Petitioner’s request for penalties and attorney’s fees as well as
Respondent’s claim for credit. In 22 WC 11066, the Arbitrator concluded Petitioner did not sustain
an accidental injury arising out of his employment and denied all benefits. The Commission’s
analysis of the evidence yields a different result.

I.  Accident

In finding Petitioner did not prove he sustained an accidental injury arising out of his
employment on March 28, 2022, the Arbitrator made an adverse credibility determination. The
Arbitrator found Petitioner’s testimony was contradicted by the totality of the evidence, which
supported Dr. Alexander Ghanayem’s opinion that Petitioner had not suffered an injury on March
28, 2022. The Commission views the evidence differently.

Initially, the Commission does not share the Arbitrator’s credibility assessment, nor do we
agree with the negative inferences in the Decision. The Commission finds Petitioner’s testimony
of persistent symptoms of varying intensity is corroborated by the treating records. The
Commission further finds the video evidence does not materially contradict Petitioner’s testimony.
We have watched the surveillance video and the Facebook video in their entirety, and we note
there is nothing particularly strenuous depicted on the surveillance video and instead Petitioner is
performing mere activities of daily living that are in keeping with Petitioner’s description of what
he is capable of amidst his waxing and waning symptoms. For instance, we observe the video of
Petitioner carrying a package of bottled water and a carton of eggs is consistent with Petitioner’s
testimony that he is able to carry approximately 10 pounds. T. 83. Moreover, we accept as truthful
Petitioner’s testimony that the emotion of the worship service overcomes his symptoms, but he
“pay[s] for it at the end.” T. 92. The Commission finds Petitioner was credible. See R & D Thiel
v. lllinois Workers’ Compensation Commission, 398 Ill. App. 3d 858, 866 (1st Dist. 2010) (When
evaluating whether the Commission’s credibility findings which are contrary to those of the
arbitrator are against the manifest weight of the evidence, “resolution of the question can only rest
upon the reasons given by the Commission for the variance.”)

Turning to the accident issue, we begin with a review of the applicable legal standard.
“Injuries resulting from a risk distinctly associated with employment, i.e., an employment-related
risk, are compensable under the Act.” Steak 'n Shake v. Illinois Workers’ Compensation
Commission, 2016 IL App (3d) 150500WC, q 35. “Risks are distinctly associated with
employment when, at the time of injury, ‘the employee was performing acts he was instructed to
perform by his employer, acts which he had a common law or statutory duty to perform, or acts
which the employee might reasonably be expected to perform incident to his assigned duties.’” Id.
Here, Petitioner alleges he sustained an accidental injury on March 28, 2022 when he experienced
an acute onset of symptoms while reaching up to grab demolition materials from his coworker,
i.e., while performing his assigned job duty. Petitioner testified he immediately went to the
foreman, reported the injury, and asked to be sent to a clinic, a request that was ultimately refused
by a company representative per Dr. Ghanayem’s report indicating Petitioner had fully recovered.
T. 49-51. Petitioner explained he left the jobsite and he presented to South Suburban Hospital later
that day. T. 51. The Commission observes the record is devoid of anything which contradicts
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Petitioner’s version of events. We further emphasize that, contrary to the finding in the Decision
of the Arbitrator, the South Suburban Hospital records corroborate that Petitioner presented to the
emergency room on March 28, 2022; to be clear, Petitioner arrived at the hospital at 9:45 p.m., but
he was not evaluated until after midnight on the 29th. When Petitioner ultimately saw the
emergency room physician, he reported “upper back, left sided neck pain, and sharp pain and
tingling in his lower back and left buttock that radiates down his left leg to his ankle that started
this morning when he was doing demolition on ceiling tiles this morning at work.” PX4. After an
examination and imaging, the physician diagnosed radiculopathy, prescribed Hydrocodone, and
advised Petitioner to follow-up with his primary care physician, Dr. Allison Martin. The
Commission further observes the subsequent medical records all document a consistent history of
an acute onset of symptoms while reaching and grabbing ceiling demolition materials.

Petitioner’s credible testimony as well as the medical records demonstrate Petitioner
suffered an acute injury while demolishing a ceiling. The Commission finds Petitioner sustained

an accidental injury arising out of and in the course of his employment on March 28, 2022.

II. Causal Connection

Turning to causal connection, the Commission finds it important to clarify Petitioner’s
clinical picture leading up to the March 28, 2022 accident. Prior to his undisputed November 9,
2021 injury, Petitioner had no history of spine symptoms or treatment and was able to perform a
physically demanding job without issue. T. 19, 22-24. On November 9, 2021, Petitioner tumbled
backwards into the base of a crane. T. 27-28. Petitioner sought medical care at Ingalls Memorial
Hospital and thereafter followed-up with his primary care physician, Dr. Martin. Over the next
weeks, Dr. Martin oversaw a course of conservative care with medication and activity restrictions;
as of March 22, 2022, Dr. Martin noted Petitioner had persistent pain and still required narcotic
pain medications, so she ordered physical therapy. PX2. Rather than remain off work while
undergoing the recommended physical therapy, however, Petitioner was forced to return to work
full duty and on his first day back, he sustained the accident at issue here.

On April 7, 2022, Petitioner presented to Dr. Martin, who recorded the following history:

He went to a job site in Oak Brook on 3/28/22. Was pulling items down from
ceiling/demolition at a school. Had to take ceiling apart before taking the ductwork
out. Was [three] hours into his shift approx. Started having tightness in the [left]
side of the neck and [left] arm went numb and tingling. Into thumb and index finger.
Also started getting tightness in [left] side of low back. PX2.

After an examination, Dr. Martin ordered MRIs of the neck and low back, referred Petitioner for
orthopedic evaluation with Dr. Matthew Colman, and directed Petitioner remain off work. PX2.

Dr. Colman’s records reflect Petitioner described the November 9, 2021 work accident,
advised that his treating physician had recommended physical therapy, which was denied, and
when he was thereafter direct to return to work on March 28, 2022, “he was on the ground reaching
up and grabbing materials from a coworker when he twisted and experienced immediate pain,
tingling, and numbness in his neck, arm, and back as well as muscle spasming.” PX6. Following
an examination and review of the diagnostic imaging reports, Dr. Colman’s impression was “neck
back pain, radiculopathy following work-related injuries in 11/2021 and 03/2022”; Dr. Colman
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ordered physical therapy and authorized Petitioner off work. PX6. Due to insurance issues,
Petitioner was unable to have the recommended course of physical therapy. When Petitioner was
re-evaluated by Dr. Colman on May 17, 2022, he reported worsening neck symptoms; noting
decreased strength at C6-7 on examination, Dr. Colman ordered a repeat MRI of the neck, again
recommended physical therapy for the neck and back, and maintained Petitioner’s off work status.
PX6. The MRI was performed the same day, and Dr. Colman’s records reflect it revealed a left
foraminal disc bulge at C6-7 causing left-sided foraminal stenosis; given that finding, an epidural
steroid injection (“ESI”’) at C6-7 was added to the treatment recommendations. PX6. Over the next
months, Petitioner’s symptoms persisted as Dr. Colman’s treatment recommendations were not
authorized. At the last pre-hearing follow-up visit, Dr. Colman continued to recommend an ESI
and physical therapy to address Petitioner’s ongoing symptoms.

Dr. Ghanayem, in turn, opined Petitioner had only a non-anatomic physical examination,
could not have suffered a spine injury doing the activities he described on March 28, 2022, and
“the only conclusion” possible is that Petitioner was malingering and feigning his symptoms. RX1,
DepX3. The Commission does not find Dr. Ghanayem’s opinions persuasive. Initially, we share
Dr. Colman’s conclusion that the mechanism of injury Petitioner described — reaching up to receive
demolition debris from ceiling-level and twisting to place it in the appropriate place — is a
competent cause of neck and low back injury. See Krantz v. Industrial Commission, 289 1l1. App.
3d 447, 450-51 (5th Dist. 1997) (The Commission is an administrative tribunal that hears only
workers’ compensation cases and deals extensively with medical issues) and Long v. Industrial
Commission, 76 111. 2d 561, 566 (1979) (The Commission possesses inherent expertise regarding
medical issues). Moreover, we find it significant that Dr. Ghanayem did not review Petitioner’s
imaging studies, and it is on the cervical spine MRI that Dr. Colman identified disc pathology
“causing fairly severe stenosis at [C5-6 and C6-7], worse on the left.” PX7. Finally, we note that
over the course of several months treating Petitioner, neither Dr. Martin nor Dr. Colman found
Petitioner to be malingering or manipulating his symptom presentation.

To summarize, the treating records document Petitioner had no history of neck or low back
problems prior to the November 9, 2021 accident, voiced consistent complaints thereafter yet
physical therapy was denied and he was instead ordered to return to his regular, physically-
demanding job, on his first day back he suffered an exacerbation of his neck and low back
symptoms, and those increased symptoms have yet to resolve. The Commission finds Petitioner’s
condition of ill-being is causally related, in part, to the March 28, 2022 work accident. Consistent
with our determination that Petitioner’s current condition is causally related to both work accidents
but initiated with the November 9, 2021 accident, all benefits are awarded under consolidated case
22 WC 5993.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 10, 2023 is hereby reversed. Petitioner sustained an accidental injury on
March 28, 2022, and his condition of ill-being is causally related, in part, to the March 28, 2022
accident.

IT IS FURTHER ORDERED BY THE COMMISSION that all benefits are awarded under
consolidated case 22 WC 5993.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
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for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

The bond requirement in §19(f)(2) is applicable only when “the Commission shall have
entered an award for the payment of money.” 820 ILCS 305/19(f)(2). As all benefits are awarded
under consolidated case 22 WC 5993, no bond is set herein. The party commencing the
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to
File for Review in Circuit Court.

May 1, 2024 s/ _Ragehel . Wesley
RAW/mck
0: 3/6/24

43

Is/_Stepthen 1), Mathis

isl Deborat L. Sempoon
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Gene Dorsey Case #22 WC 011066
Employee/Petitioner
v. Consolidated cases:

National Wrecking Co.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Antara Nath-Rivera, Arbitrator of the Commission, in the city
of Chicago, on March 9, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SEEZOoOmMmUONw

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |E Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 3/28/22, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $21,130.63; the average weekly wage was $1,760.89.
On the date of accident, Petitioner was 52 years of age, married with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner did not sustain a compensable work accident on March 28, 2022.
Respondent is not liable for prospective medical care.

Respondent is not liable for TTD after February 3, 2022.

Respondent shall not pay penalties as provided in Sections 16 or 19 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of

Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

Q MAY 10, 2023

Signature of Arbitrator
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
GENE DORSEY,
Petitioner,

Case No. 22WC005993
Consolidated Case No. 22WC011066

V.

NATIONAL WRECKING COMPANY,

N N N N N N N N

Respondent.

This matter proceeded to hearing on March 9, 2023, in Chicago, Illinois before Arbitrator Antara
Nath Rivera on Petitioner’s Request for Hearing. Issues in dispute include accident, current condition of
ill-being, medical bills, prospective medical care, temporary total disability (“TTD”), and penalties and
fees. (Arbitrator’s Exhibit “AX” 1)

STATEMENT OF FACTS

November 9, 2021, accident

Gene Dorsey (“Petitioner”) is a 53-year-old man who was employed by National Wrecking
Company (“Respondent™) as a demolition laborer. (Trial Transcript “T.” 18-19) Petitioner testified that
he worked for Respondent for nine years. Petitioner testified that when he first started at Respondent his
duty as “torch guy and cut” was to cut the pipes and remove everything from the walls. (T. 19) Petitioner
testified that after that, he had a jackhammer and would “go inside the machine and bring out the firewalls
that was built inside the machine that he was tearing down.” Id. Petitioner testified that he would then cut
the steel into small pieces and move them into the factory. /d. Petitioner testified that this was heavy
physical work. /d.

Petitioner testified that he worked for Respondent for six years in the 1990’s, he left to work for
Overnight Transportation, which was bought out by UPS freight, and then came back to Respondent about
three years before the accident occurred. (T. 19-22) Petitioner testified that he became supervisor at
Respondent when he came back. (T. 21) Petitioner testified that he worked full time with no restrictions
to his neck and back prior to November 9, 2021. (T. 22-23) Petitioner testified that he never had neck or
low back pain, treatment to neck or low back; and no injury to his neck or low back. (T. 23-24) Petitioner
testified that he never had an MRI done of neck or low back prior to accident. (T. 24) Petitioner testified
that he was never prescribed pain meds prior to the accident. (T. 25) Petitioner testified that his neck and
back were good because he would finish before anyone and was a “go-getter.” Id. Petitioner testified that
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“[t]he other guys would be mad because I was, I would get the job done at a faster pace to cause the
assignment to come to an end. So the company liked that.” /d.

Petitioner testified that, on November 9, 2021, he was picking up a steel box coming out of an oil
pit. (T. 27) Petitioner testified that his co-worker, Apolonar Ortiz (“Polo”), was the foreman, was inside
the crane, raised the box out of the oil pit, and observed that the box was bound against the machinery. (T.
27; 30) Petitioner testified that another co-worker, ‘Ruben’, went to the left side, with a bar, and tried to
keep the box from binding. /d. Petitioner testified that they were trying to put the bars in between and tried
to keep the box from binding against the crane. /d. Petitioner testified that he applied too much force which
caused the box to slip, caused him to fall backwards, and run into the steps of the crane. /d.

Petitioner testified that the middle of his back and left side hit the step of the crane and that he fell
backwards onto the concrete and hit his head. (T. 28) Petitioner testified that he was wearing a hard hat
and safety glasses. Id. Petitioner testified that his hat flew off after he hit the concrete. Id. Petitioner
testified that he landed on his left side. (T. 29) Petitioner testified that everyone came over to help him off
the ground. (T. 28)

Petitioner testified that he sustained a tight back. /d. Petitioner testified that Polo told him to walk
it off but his back was tight. /d. Petitioner testified that when he bent over he was in a lot of pain and that
his neck was tight. /d. Petitioner testified that he told Polo that he was leaving because he wanted to go to
the clinic, but he told Petitioner to “hold on” until they finished the job and requested that Petitioner stay
the rest of the day. /d.

Petitioner testified that he called Respondent and spoke to Art Mandel. (T. 30-31) Petitioner
testified that Mr. Mandel told him to go to a doctor of Petitioner’s choice and that Respondent would “take
care of the bills.” (T. 31) Petitioner testified that he asked Polo if he needed to fill out anything and that
Polo said “no, just do what Art told you to do.” /d.

Summary of medical records from November 9, 2021, accident

On November 9, 2021, Petitioner went to Ingalls Health Care Center. (Petitioner’s Exhibit “PX”
1; T. 29-31) Petitioner reported that his left hip, rib cage hurt after being thrown into a crane. (PX 1 at 15)
The medical records also indicated that “Pt states that he was thrown into a forklift this morning, c/o back,
and left hip, Pt. states that it hurts when he breathes in.” (PX 1 at 7; 16) Petitioner testified that he was
doubled over in pain. (T. 31) Petitioner was diagnosed with thoracic back pain, hip pain, and low back
strain. (PX 1 at 19)
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On November 10, 2021, x-rays of the lumbar spine showed moderate diffuse facet degeneration.
(PX 1 at 42') He was recommended to return to work without restrictions on November 11, 2021. (PX 1
at 26)

On November 15, 2021, Petitioner presented to his primary care doctor, Dr. Allison Martin, M.D.,
at Advocate Medical Group (PX 2) Petitioner reported neck, left shoulder, low back, and left knee pain
following the work accident. (PX 2 Vol. II at 38%) The medical records indicated that Petitioner did not
lose consciousness but was lightheaded and experienced headaches. Id. The medical records also indicated
swelling, spasms and tenderness to the cervical, thoracic and lumbar spine. (PX 2 Vol. II at 42) Petitioner
was diagnosed with cervical pain, bilateral thoracic pain, lumbar pain and being intermittently
lightheaded. (PX 2 Vol. II at 44-45) Petitioner was restricted from heavy lifting, prescribed
Acetaminophen, Ibuprofen, Flexeril and instructed to follow up Dr. Martin. (PX 2 Vol II at 45; 85)

On November 29, 2021, a CT of the head/brain was performed which was reported as
unremarkable. (PX 2 Vol. II at 31) The CT of the thoracic spine revealed multilevel degenerative disc
disease and cervical spondylosis. (PX 2 Vol. II at 34)

On December 1, 2021, Petitioner presented to Dr. Martin and complained of acute neck pain,
bilateral thoracic pain, bilateral low back pain without sciatica and acute chest wall pain. (PX 2 Vol. II at
23) Examination revealed tenderness over posterior neck, entire thoracic spine, paraspinals entire lumbar
spine, and right lower ribs. (PX 2 Vol. II at 26) Petitioner was diagnosed with acute neck pain, bilateral
thoracic pain, bilateral low back pain, and chest wall pain. (PX 2 Vol. II at 27) Petitioner was prescribed
Ibuprofen, Cyclobenzaprine and Hydrocodone for pain and restricted from work. (PX 2 Vol. II at 27)

On December 15, 2021, followed up with Dr. Marin and reported his neck and shoulder area/upper
back pain were gone, but that he continued reporting chest and low back pain. (PX 2 Vol II at 65) Physical
examination showed normal range of motion of the cervical spine and no tenderness of the thoracic spine,
but showed tenderness over the lumbar spine. (PX 2 Vol II at 66) Petitioner testified he was in a lot of
pain and was taking the medication every four to six hours. (T. 37)

On January 3, 2022, Petitioner went back to Dr. Martin and reported low back pain of 5/10 and
some chest wall pain. (PX 2 Vol. Il at11) He was allowed to return to work with restrictions of no lifting
more than 20 pounds. (PX 2 Vol IT at 13)

On February 3, 2022, Petitioner was examined by Dr. Alexander Ghanayem M.D., pursuant to
Respondent’s Section 12 independent medical examination “IME” request. (Respondent’s Exhibit “RX”
1 at 80° (fourth to last page of exhibit) Petitioner testified the examination lasted less than 5 minutes and
the doctor did not touch him or make him bend and move around. (T.40-41) Petitioner reported an injury

1 PX 1 was not bates stamped. This respective page number reflects the respective page number indicated on the report.

2PX 2 Vol II was not bates stamped. The page numbers are descending in this exhibit. The page number on the decision
reflects the respective page number indicated on the report.

3RX 1 is labeled as “ER 1.” RX 1 is not bates stamped and the page number in the decision reflects the page number where it
appears in the exhibit after manually counting the pages.
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to his back when he was trying to lift a machine by using a prybar that slipped and he fell backwards about
2-3 feet hitting the crane steps. Id. X-rays of the lumbar and thoracic spine were reviewed to show age-
appropriate degenerative changes. /d. Dr. Ghanayem noted his physical examination was objectively
normal and he exhibited nonorganic findings. /d. Dr. Ghanayem diagnosed a back sprain caused by the
November 9, 2021, work accident. /d. Dr. Ghanayem opined that he had “ample course of time to rest and
recover from that injury.” Id. Dr. Ghanayem placed him at maximum medical improvement (“MMI”)
without restrictions or further medical care. /d.

On February 15, 2022, Petitioner went to Dr. Martin and reported chest and low back pain after he
tried to pick his granddaughter up, who is about 30 pounds. (PX 2 Vol. II at 3 of the February 15, 2022,
medical report located in the middle of the document) Petitioner reported that “he had to put her right
down due to increase in pain.” Id. Dr. Martin recommended physical therapy, restricted Petitioner from
work, and continued to prescribe Ibuprofen, Flexeril and Hydrocodone. /d. at 5.

On March 22, 2022, Petitioner presented to Dr. Martin, for that last time. (PX 2 Vol. Il at 12 of the
February 15, 2022, medical report located in the middle of the document) Petitioner reported sharp pain
in his back, shoulders, legs, and left arm. /d. Dr. Martin recommended that Petitioner put the physical
therapy prescription through his own insurance in light of Dr. Ghanayem’s opinion. /d. at 16. He was
recommended to apply for FMLA to avoid losing his job and remain off work until physical therapy was
completed on April 25, 2022. Id.

March 28, 2022, accident

Petitioner testified that on the morning of March 28, 2022, Petitioner returned to work at
Respondent’s request. (T. 44-45) Petitioner testified that he spoke with Matt Powell who called him with
an assignment. (T. 43) Petitioner testified that he told Mr. Powell of his restrictions. (T. 44) Petitioner
testified that despite his pain and tightness, he went back to work. (T. 45) Petitioner testified that he
continued to have shooting pains in his arm down to his fingers and a pounding ache in the left side of his
head and neck. (T. 45-46) Petitioner also testified that his back was tight and “felt like heat.” (T. 46)
Petitioner testified that he did not take any medication on March 28, 2022, because he drove to his job
assignment in Aurora from Lansing. (T. 45) Petitioner testified that he did not refuse this assignment
because Mr. Powell told him that Respondent’s doctor found him to be at “100 percent” despite Petitioner
telling Mr. Powell that he was not released from medical care. (T. 46)

Petitioner testified that his assignment was at a school. /d. Petitioner testified that he met with
‘Pablo’, the foreman on the job. Id. Petitioner testified that there were two other workers present named
‘Gerry’ and ‘Hugo.’ Id. Petitioner testified that his job that day was to remove ceiling tiles, metal pieces,
and fixtures that were up top. (T. 47) Petitioner testified that he was told to stay on the ground because the
supervisor “didn’t want [him] doing too much.” /d. Petitioner testified that Hugo was on the scaffolding
taking items down from the ceiling and handing them to Petitioner. (T. 48) Petitioner testified that his job
was to grab ceiling tiles and other items and twist his body to put them in the right place. Id. Petitioner
testified that as he reached up to grab stuff from Hugo, he felt something pop in his left arm. (T. 48-49)
Petitioner testified that he told Hugo that he was going to find Pablo. (T. 49) Petitioner testified that he
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told Pablo that he reinjured himself and needed to go to a clinic because he felt something pop in his left
arm, that his neck was tight, and that he was in a lot of pain. (T. 49-50) Petitioner testified that Pablo told
him to call the office. (T. 50)

Petitioner testified that he called Mr. Powell, told him what happened, and Mr. Powell told him
that Respondent did not have a doctor for Petitioner because Respondent’s doctor said he was at 100
percent. (T. 51) Petitioner testified that after Mr. Powell refused to offer him medical care, he went to
South Suburban Hospital that day. (T. 51; PX 4) Petitioner testified that he was on the job site for no
longer than 45 minutes to an hour before reinjuring himself. (T. 51) Petitioner testified that the ceiling
tiles weighed ““a couple of pounds” and metal pieces as lightweight. (T. 78-80)

Summary of medical records from March 28, 2022, accident

On March 29, 2022, at South Suburban Hospital, Petitioner reported upper back, left-sided neck
pain, and sharp pain and tingling in his lower back and left buttock that radiated down his left leg to his
ankle that started this morning when he was doing overhead demolition of ceiling tiles at work. (PX 4 at
22-23; 33; 39) He reported that he twisted wrong and felt a pop in his shoulders with back spasms and
nerve tingling, which he described as the same feeling as with the November 9, 2021, work accident. (PX
4 at 32; 39) X-rays of the cervical spine showed no acute findings in the disc spaces or significant
narrowing. (PX 4 at 55) Petitioner was diagnosed with cervical radiculopathy and prescribed NSAID pain
medication. (PX 4 at 31)

On April 7, 2022, Petitioner presented to Dr. Martin and reported that he sustained another injury
on March 28, 2022, after his “job called him and demanded that he return to work with no restrictions.”
(PX 2 Vol. II at 2 of the April 7, 2022, medical report located toward the beginning of the document) He
reported that he was three hours into his shift when he started having left-sided neck tightness and left arm
numbness, tingling into his thumb and index finger, and low back tightness. /d. Dr. Martin recommended
a cervical and lumbar MRI and referred Petitioner to Dr. Matthew Colman, an orthopedic spine surgeon.
Id. at 5.

On April 12,2022, an MRI of the lumbar spine showed the following: L2-L3: 1-2 mm broad disc
protrusion; L.3-L4: 2-3 mm bilateral foraminal disc bulge; L4-L5: 4 mm disc bulge, severe bilateral
foraminal stenosis; L5-S1: 4.5 mm diffuse disc bulge extending into foramina, severe bilateral foraminal
stenosis. (PX 5 at 3) An MRI of the cervical spine showed the following: C4-C5: 1 mm posterior central
disc protrusion; C5-C6: 1 mm posterior central disc protrusion; C6- C7: 1 mm posterior central disc
protrusion; C7-T1: 2 mm posterior central disc protrusion; and T1-T2: 3 mm posterior broad disc
protrusion. (PX 5 at 6)

On April 18, 2022, Petitioner began physical therapy for low back pain and bilateral leg pain. (PX
4 at 9) He reported inability to stand or walk longer than 30 minutes due to pain. (PX 4 at 16)

On April 19, 2022, presented to Dr. Colman at Midwest Orthopedics at Rush. (PX 6) The medical
records indicate that Petitioner treated for back pain and radiculopathy following a twisting injury on
March 28, 2022, when he was reaching up to grab materials from another coworker. (PX 6 at 48) He
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reported pain and tightness in his neck that radiated into his fingers and back pain that radiated into his
bilateral legs, especially with walking. /d. Physical examination showed normal ambulation, full range of
motion in cervical and lumbar spine with flexion, and without tenderness to palpation. (PX 6 at 48-49) X-
rays taken showed mild degenerative disc disease at C6-C7. Id. Dr. Colman diagnosed Petitioner with
neck and back pain with radiculopathy. (PX 6 at 44; 50) Physical therapy and a cervical MRI were
recommended. (PX 6 at 49) Gabapentin and Norco were prescribed for pain and Petitioner was restricted
from work. He was recommended to undergo physical therapy for his neck and low back pain and to
remain off work. /d.

On April 22, 2022, during Petitioner’s physical therapy appointment, Petitioner reported difficulty
gripping objects and “excruciating” pain from his neck and low back. (PX 6 at 30) During his physical
examination, the physical therapist noted it was “difficult to assess or pinpoint strength grade due to
inconsistent strength grades throughout manual testing” and “although [Petitioner] reporting max
tenderness on palpatory exam, no muscle/soft tissue tightness noted to [bilateral] gluteal or lumbar
musc[les].” (PX 6 at 31)

On May 17, 2022, Petitioner returned to Dr. Colman and reported that his neck was more
bothersome than his low back. (PX 6 at 22) He reported a recent onset of issues with his hands and “is
now dropping things and has tingling in his hands.” Id. The report indicated that Petitioner experienced
“upper extremity weakness, especially with forward elevation and extension.” Id. Dr. Colman
recommended another MRI of the cervical spine. The MRI of the cervical spine was read to show
“multilevel degenerative changes,” including disc small bulges at C5-C6, C6-C7, and C7-T1. (PX 6 at 23;
52-53; PX.7 p. 100-101)

On May 23, 2022, at Midwest Orthopedics at Rush, the MRI of the cervical spine was reviewed
to show a disc bulge at C6-7 causing stenosis as well as an incidental syrinx found, according to Dr.
Colman. (PX 6 at 13(PX 6 at 23; 52-53; PX.7 p. 100-101) Dr. Colman recommended physical therapy and
a cervical epidural steroid injection, as well as a neurological surgeon referral for the incidental syrinx
found on the MRI. (PX 6 at 14)

On June 13, 2022, Petitioner was reexamined by Dr. Ghanayem. (RX 1 at 82) He reported a new
neck, midback, and lower back injury when he was receiving ceiling tiles and metal pieces from another
individual which he described as “not that heavy.” Id. He also reported left-sided arm numbness and
weakness and left-sided leg numbness and weakness. /d.

The report indicated that during his physical examination, Petitioner began crouching and showed
positive Waddell signs. Id. The report also indicated that he had inconsistent responses to testing when
distracted and inconsistent strength testing. /d. Dr. Ghanayem noted that Petitioner had delayed jerking
response, which was nonmedical and consistent with malingering. /d. His distracted straight leg testing
was negative, but when done purposely, he reported severe low back pain on the left side /d. Dr.
Ghanayem’s notes indicated that Petitioner left the examination room in a crouched position, but when he
left the building, he was no longer in the crouched gait and was able to get into his car without difficulty,
bending at the waist. /d.
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Dr. Ghanayem determined Petitioner was “malingering and feigning weakness in an attempt to
magnify his symptoms.” (RX 1 at 83) His mechanism of injury was of such that he didn’t believe a true
injury occurred. /d. Based on that and the physical examination findings, Dr. Ghanayem determined that
there was no disability, that Petitioner could report back to work regular duty, and that no additional care
was needed. /d.

On July 14, 2022, Petitioner presented to Dr. Edwin Ramos, M.D., at the University of Chicago
Medicine, neurology department, upon being referred by Dr. Martin. (PX 8) The medical records indicated
that Petitioner reported the history of the two alleged work accidents. (PX 8 at 8-9) He reported numbness
and tingling from his neck into his arms. /d. Physical examination showed poor effort in strength testing,
but appeared to be normal. (PX 8 at 9-10) Dr. Ramos reviewed the May 17, 2022, cervical spine MRI
and noted mild syringohydromyelia at the T1-T2 level and “mild degenerative changes with mild spinal
canal stenosis at the T10-T11.” (PX 8 at 16)

On August 2, 2022, Petitioner presented to Dr. Colman. (PX 7) Petitioner reported low back, neck,
and upper back pain and tingling in the bottom of his feet. (PX 7 at 19) He reported pain with activities of
carrying, lifting, standing, walking, and other activities of daily living. (PX 7 at 20) Petitioner also reported
that he was able to walk two blocks, and walk for 10 minutes and stand for three minutes before having
to take a break. /d. Petitioner continued taking the Norco, Gabapentin, and Flexeril and remained restricted
from work. /d.

On August 11, 2022, Dr. Ramos indicated Petitioner was not a surgical candidate and
recommended nonoperative management for his pain symptoms and degenerative spine changes. (PX 7
at 57)

On September 13, 2022, Petitioner returned to Dr. Colman and complained of low back, neck, and
upper back pain. (PX 7 at 15-16) Dr. Colman recommended a cervical epidural steroid injection at C6-
C7.(PX 7 at 16)

On October 18, 2022, Petitioner returned to Dr. Colman. (PX 7 at 9) The records indicated that
Petitioner complained of “left shoulder/rotator cuff pain with radiation of pain down the arm and
numbness into the left index finger, long finger and thumb.” (PX 7 at 11) He reported subjectively
decreased grip strength on the left side and continued issues with dropping objections. /d. Dr. Colman

continued to recommend the cervical epidural injection and physical therapy and restricted Petitioner from
work. (PX 7)

On November 29, 2022, Petitioner returned to Dr. Colman and reported some tingling and
numbness in his left arm and pain. (PX 7 at 7) He stated he has been dropping things and sleeping less.
Id. Physical examination showed full range of motion to the cervical and lumbar spine with flexion and
no tenderness to palpation with fill active and passive range of motion to all four extremities. (PX 7 at 8)

Petitioner testified that he could carry items weighing about five to 10 pounds from the grocery
store into his vehicle. (T. 83) Petitioner testified that he had issues getting in and out of his car. (T. 84) He
testified that his wife helps him get dressed and put on a jacket. /d. Petitioner testified that he is an
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evangelist outreach leader, praise team leader, and elder at Harvest of Souls Ministries church. (T. 86)
Petitioner testified that, in that role, he participated in worship services that required him to be on stage
singing and walking. (T. 87-88) He testified that he is only on his feet 10 to 20 minutes at a time before
having to take a break. (T. 89)

At trial, Petitioner was shown RX 6, in which he identified himself in the video footage from June
24, 2022, walking, clapping and singing, raising his right arm above his head, and turning from side to
side, among other activities. (T. 91) He testified that he did not take a break after 20 minutes on stage
during this service and testified that he was on stage doing these movements for 45 minutes to an hour.
(T.92)

Petitioner was also shown RX 4, in which he identified himself in the video footage from October
25, 2022, carrying a 24-pack case of bottled water and eggs in a plastic bag from the store entrance to his
vehicle. (T. 99) Petitioner testified that he estimated this case weighed about 10 to 12 pounds. (T. 100)
Petitioner testified that the video footage from RX 4 also showed him, on September 23, 2022, taking
some items out of the trunk of his vehicle and placing them on the ground, and vacuuming the back of his
vehicle. (T. 101)

Petitioner’s current condition

Petitioner testified that he still has numbness and tingling in the left hand and fingers. (T. 67)
Petitioner testified that he sleeps three to four hours at a time because his back, legs, and neck are hurting
or cramping. (T. 67-68) Petitioner testified that he sometimes sleeps in the bed, but mainly on the chair,
but also sometimes lays down on a yoga mat. (T. 68) He testified that his injury has affected his marriage
and intimacy. (T. 70) Petitioner testified that he has not received wages since his second accident, that his
house is in foreclosure, that “they” picked up his truck, and that he suffers anxiety and stress because of
it. (T. 70-71) Petitioner testified that he wants the injection and physical therapy to be able to move again.
(T. 71) He testified he still has neck tightness and pain as well as left arm pain. (T. 72) He still drops items
with his left hand and pain going down the left leg. (T. 73)

Deposition of Dr. Alexander Ghanayem

Dr. Ghanayem testified by way of deposition on July 11, 2022. (RX 1; Deposition transcript) He
is a board-certified orthopedic spine surgeon who performs spine surgeries. /d. He performs Section 12
IMEs and treats patients as well. /d. Dr. Ghanayem testified that he is the chief medical office for an
employed physician group and recently named the vice president for the American Orthopaedic
Association. Id.

He testified that he first examined Petitioner on February 3, 2022. /d. Dr. Ghanayem testified, at
that time, Petitioner reported no radicular pain in the legs, which is supportive of something that is not
causing a pinched nerve. /d. Dr. Ghanayem testified that Petitioner’s physical examination was positive
for Waddell’s signs and not consistent with organic structural back problems. /d. Dr. Ghanayem testified
that his findings were not positive for evidence of a structural back problem in light of this. /d. Dr.
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Ghanayem testified that Petitioner’s range of motion was normal for his age. /d. Dr. Ghanayem testified
that his diagnosis was a back sprain and he placed Petitioner at MMI. /d.

Dr. Ghanayem testified that he examined Petitioner again on June 13, 2022. /d. Dr. Ghanayem
testified that when Petitioner initially presented, he was able to stand with normal posture, but over time
he started to crouch down “like Groucho Marx.” Id. Dr. Ghanayem testified that the physical examination
once again showed positive Waddell’s signs. /d.

Dr. Ghanayem testified that Petitioner’s straight leg testing was inconsistent and his reflex testing
was delayed. /d. Dr. Ghanayem testified that he watched Petitioner leave the room in a crouched position,
but when he left the building and walked to his vehicle, he testified the crouched gait was no longer present
and he had no issues getting into his vehicle. /d. Dr. Ghanayem testified that, in light of the mechanism of
injury and physical examination, Petitioner was malingering and feigning weakness in an attempt to
magnify his symptoms. /d. Dr. Ghanayem testified that Petitioner “did not have a structural physical
problem that he could show me was honest and related to a structural problem in his neck or back. He was
feigning a medical condition that didn’t exist, plain and simple.” Id. When asked about the mechanism of
injury’s role in his ongoing complaints, Dr. Ghanayem responded “from what he described to me, I don’t
see how he got hurt [on March 28, 2022] in the way that he’s complaining of symptoms.” /d.

Video Footage of Gene Dorsey

On June 24, 2022, Petitioner is shown participating in a church service in which he is walking and
standing on a stage, holding a microphone singing. (RX 6) The video showed that he was able to raise his
hands above his head, switch hands with the microphone, turn his head up and down and side to side,
sway back and forth from side to side, nod his head, bend and crouch. /d. The video showed that he was
able to jump up and down, twist in the air, and sing (RX 6 at 10:15, 1:04:40) The video showed that he
jogged briskly, turned, and pivoted from one of the stage to another, skips, and jumps on stage. (RX 6 at
1:07:56) The video showed that he took his first break off stage after about 1 hour and 10 minutes but
remains standing in the crown before walking back up on stage when he returns to his prior activities. (RX
6 at 1:09:50) The video showed that he walked off stage at the 1:21:10 mark of the video to collect
donations and carried the donation bucket in his hand. (RX 6 at 1:21:10-1:24:00)

Petitioner testified that, on this video, he was behind the pastor clapping and singing and that he
raised his right hand. (T. 89-92) Petitioner testified that, also on that video, he was on the stage for an hour
without taking a break. /d. Petitioner testified that while in the presence of the lord, he gets more energy.
1d. Petitioner testified that he was in pain that day. /d. Petitioner testified that that was him in the video
raising both hands, and jumping up and down. /d. Petitioner testified that he sings, walks around the stage,
and preaching. (T. 88-89) Petitioner testified that he is on his feet 10-20 minutes at a time. (T. 88-89; RX
2)
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On September 18, 2022, the video showed Petitioner as he got in and out of his vehicle and leaned
in and out of the vehicle. (RX 2) The video showed that he was able to put his suit jacket on without
assistance and carry a tote bag in one hand and a folder in the other hand. /d.

On September 23, 2022, the video showed that Petitioner vacuuming the trunk of his vehicle,
removing items from the trunk and placing them on the ground, carrying items, and stooping. /d.

On October 25, 2022, the video showed that Petitioner entering a grocery store and coming out
carrying a case of bottled water and plastic bag with items with both hands. (RX 4) Petitioner testified that
water and eggs weighed 10-12 pounds.(T. 99-100)

CONCLUSIONS OF LAW:

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth
below.

Decisions of an Arbitrator shall be based exclusively on the evidence in the record of the
proceeding and material that has been officially noticed. 820 ILCS 305/1.1(e) The burden of proofis on a
claimant to establish the elements of his right to compensation, and unless the evidence considered in its
entirety supports a finding that the injury resulted from a cause connected with the employment, there is
no right to recover. Board of Trustees v. Industrial Commission, 44 111. 2d 214 (1969)

Credibility is the quality of a witness which renders his evidence worthy of belief. The Arbitrator,
whose province it is to evaluate witness credibility, evaluates the demeanor of the witness and any external
inconsistencies with his testimony. Where a claimant’s testimony is inconsistent with his actual behavior
and conduct, the Commission has held that an award cannot stand. McDonald v. Industrial Commission,
39 111. 2d 396 (1968); Swift v. Industrial Commission, 52 1l1. 2d 490 (1972)

It is the function of the Commission to judge the credibility of the witnesses and to resolve conflicts
in the medical evidence and assign weight to witness testimony. O ’Dette v. Industrial Commission, 79
111.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v. Workers’ Compensation Commission, 397 1ll.
App 3d 665, 674 (2009) Internal inconsistencies in a claimant’s testimony, as well as conflicts between
the claimant’s testimony and medical records, may be taken to indicate unreliability. Gilbert v. Martin &
Bayley/Hucks, 08 ILWC 004187 (2010)

In the case at hand, the Arbitrator observed Petitioner during the hearing and found him to be calm,
well-mannered, composed, and spoke clearly. The Arbitrator compared Petitioner’s testimony with the
totality of the evidence submitted and found some material contradictions that would deem the witness
unreliable. These inconsistencies and lack of credibility support Dr. Ghanayem’s opinion that Petitioner
reached MMI for the first work accident on February 3, 2022, and that Petitioner did not sustain a
compensable work accident on March 28, 2022.
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WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN
THE COURSE OF PETITIONER’S EMPLOYMENT BY RESPONDENT, THE ARBITRATOR
FINDS AS FOLLOWS:

The phrase "in the course of employment" refers to the time, place, and circumstances of the
injury. McAllister v. Illlinois Workers' Compensation Comm'n, 2020 IL 124848, 34. A compensable injury
occurs 'in the course of employment when it is sustained while he performs reasonable activities in
conjunction with his employment. /d.

"The 'arising out of component is primarily concerned with causal connection. To satisfy this
requirement it must be shown that the injury had its origin in some risk connected with, or incidental to,
the employment so as to create a causal connection between the employment and the accidental injury."
Id. at 36. To determine whether a claimant's injury arose out of his employment, the risks to which the
claimant was exposed must be categorized. Id. The three categories of risks are "(1) risks distinctly
associated with the employment; (2) risks personal to the employee; and (3) neutral risks which have no
particular employment or personal characteristics." Id. at 38. “A risk is distinctly associated with an
employee's employment if, at the time of the occurrence, the employee was performing (1) acts he or she
was instructed to perform by the employer, (2) acts that he or she had a common-law or statutory duty to
perform, or (3) acts that the employee might reasonably be expected to perform incident to his or her
assigned duties.” Id. at 46.

According to the Act, in order for a claimant to be entitled to Workers’ Compensation benefits,
the injury must “aris[e] out of”” and occur “in the course of”’ the claimant’s employment. 820 ILCS 305/1(d)
(West 2014) Case law interpreting the Act makes it clear that both elements must be present at the time
of the accidental injury in order to justify compensation. Orsini, 117 Ill. 2d at 44-45; Illinois Bell
Telephone Co. v. Industrial Comm'n, 131 1ll. 2d 478, 483, 546 N.E.2d 603, 137 lll. Dec. 658 (1989); Free
King Oil Co. v. Industrial Comm’n, 62 1ll. 2d 293, 294, 342 N.E.2d 1 (1976),; Wise v. Industrial Commn,
54 1ll. 2d 138, 142, 295 N.E.2d 459 (1973)

Based on the following, the Arbitrator finds that Petitioner sustained an accident on November 9,
2021, arising out of and in the course of her employment with Respondent. The Arbitrator finds that
Petitioner did not sustain an accident on March 28, 2022. The Arbitrator finds that Petitioner reached MMI
on February 3, 2022.

November 9, 2021, accident

In this case, Petitioner’s injury occurred in the course of and arose out of his employment on
November 9, 2021. The Arbitrator notes that Petitioner testified that he was injured in the middle of his
back and left side when he hit the step of the crane and fell backwards onto the concrete hitting his head.
(T. 28) The Arbitrator notes that Petitioner testified that he fell when he used too much force to pick up a
steel box and prevent it from binding against the machinery while the box was coming out of an oil pit.
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(T. 27; 30) Petitioner testified that the middle of his back and left side hit the step of the crane and that
he fell backwards onto the concrete and hit his head. (T. 28) Petitioner testified that he landed on his left
side. (T. 29) Petitioner testified that everyone came over to help him off the ground. (T. 28) Petitioner
testified that he sustained a tight back. (T. 28; PX 1)

March 28, 2022, accident

As for the March 28, 2022, accident, Petitioner’s injury did not occur in the course of nor arise out
of his employment. The Arbitrator notes that Petitioner testified that he was injured on the morning of
March 28, 2022, when he went back to work. (T. 47-50) The Arbitrator notes that this job required
Petitioner to reach up and grab ceiling tiles and other items from a coworker. /d. The Arbitrator notes that
as he reached up to grab an item, he felt a pop. /d. The Arbitrator notes that Petitioner testified that he
went to South Suburban Hospital on March 28, 2022. (T. 51; PX 4) The Arbitrator notes that the medical
records indicated that Petitioner went to the emergency room the next day, March 29, 2022. (PX 4)

The Arbitrator further notes that, on February 15, 2022, Petitioner presented Dr. Martin and
reported chest and low back pain after he tried to pick his granddaughter up, who is about 30 pounds. (PX
2 Vol. II at 3 of the February 15, 2022, medical report located in the middle of the document) Petitioner
reported that “he had to put her right down due to increase in pain.” Id. The Arbitrator found this to be an
intervening act.

Based on Petitioner’s testimony and supporting medical records, the Arbitrator finds that
Petitioner’s November 9, 2021, accident arose out of and in the course of employment with Respondent.
The Arbitrator finds, however, that Petitioner’s March 28, 2022, accident did not arise out of the course
of employment.

WITH RESPECT TO ISSUE (F), IS PETITIONER’S CURRENT CONDITION OF ILL-BEING
CASUALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

Petitioner bears the burden of proving, by a preponderance of the evidence, every element of the
claim. O’Dette v. Industrial Comm 'n, 79 111. 2d 249, 253 (1980). To obtain compensation under the Illinois
Workers’ Compensation Act, a claimant must prove that some act or phase of his employment was a
causative factor in his ensuing injuries. A work-related injury need not be the sole or principal causative
factor, as long as it was a causative factor in the resulting condition of ill-being. Causation between the
work-related accident and condition of ill-being can be established by showing prior history of good health,
followed by a work-related accident in which petitioner is unable to perform his physical duties. Kawa v.
Lllinois Workers’ Comp. Comm’n, 991 N.E.2d 430, 448 (2013).

The Arbitrator finds that Petitioner’s current condition of ill-being is not causally related to the
November 9, 2021, accident nor the March 28, 2022, accident. The Arbitrator finds that Petitioner was at
MMI on February 3, 2022. The Arbitrator based her findings on the respective accident dates as follows.
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November 9, 2021, accident

The Arbitrator notes that Petitioner was diagnosed with thoracic back pain, hip pain, and low back
strain. (PX 1 at 19) Petitioner was diagnosed with cervical pain, bilateral thoracic pain, lumbar pain and
being intermittently lightheaded. (PX 2 Vol. II at 44-45) On February 3, 2022, Dr. Ghanayem diagnosed
a back sprain caused by the November 9, 2021, work accident. (RX 1) Dr. Ghanayem opined that he had
“ample course of time to rest and recover from that injury.” /d. Dr. Ghanayem placed him at MMI, on
February 3, 2022, without restrictions or further medical care. /d.

March 28, 2022, accident

The Arbitrator notes that prior to March 28, 2022, Petitioner experienced low back pain, on
February 15, 2022, after he tried to pick his granddaughter up, who is about 30 pounds. (PX 2 Vol. II at 3
of the February 15, 2022, medical report located in the middle of the document) The Arbitrator notes that
Petitioner’s pain increased as a result of this action.

The Arbitrator notes that Petitioner was diagnosed with cervical radiculopathy, neck and back
pain with radiculopathy after March 29, 2022. (PX 6 at 44, 50; PX 4 at 31) The Arbitrator notes that
Petitioner reported inability to stand or walk longer than 30 minutes due to pain. (PX 4 at 16) The
Arbitrator also notes that Petitioner testified that he was on the job site for no longer than 45 minutes to
an hour before reinjuring himself. (T. 51) The Arbitrator notes that Petitioner testified that the ceiling tiles
weighed “a couple of pounds” and metal pieces as lightweight. (T. 78-80)

The Arbitrator notes that while Petitioner experienced “upper extremity weakness, especially with
forward elevation and extension” in May 2022, there was evidence presented which showed Petitioner
holding a microphone and a bottled water for over an hour without dropping it in June 2022. (RX 6; PX 6
at 22) The Arbitrator notes that Petitioner is seen on stage for over an hour standing, swaying, turning,
walking, jogging across the stage, without taking a break. (RX 6 at 1:07:56) The Arbitrator notes that he
routinely jumped in the air, twisted, and regularly raised his hands above his head with the microphone in
his hand. (RX 6 at 10:15 and 1:04:40)

The Arbitrator also notes that video footage from September 2022, showed Petitioner getting in
and out of his vehicle without issue, putting his jacket on without assistance, carrying items in both hands
without dropping them, and removing items from the trunk to the ground. (RX 2) The Arbitrator notes
that video footage from October 2022, showed Petitioner carrying a 24-pack case of bottled water from
the grocery store to his vehicle as well as a plastic grocery bag with eggs without dropping them. /d. The
Arbitrator further notes that Petitioner testified that he had trouble getting in and out of the vehicle, and
his wife had to help him put on a jacket. (T. 83-84)

The Arbitrator notes that when Petitioner was reexamined by Dr. Ghanayem, he noted that
Petitioner had delayed jerking response, which was nonmedical and consistent with malingering. (RX 1)
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The Arbitrator notes that Dr. Ghanayem’s notes indicated that Petitioner left the examination room in a
crouched position, but when he left the building, he was no longer in the crouched gait and was able to
get into his car without difficulty, bending at the waist. /d. The Arbitrator notes that Dr. Ghanayem
determined Petitioner was “malingering and feigning weakness in an attempt to magnify his symptoms.”
(RX 1 at 83) His mechanism of injury was of such that he didn’t believe a true injury occurred. /d.

The Arbitrator notes that Dr. Ramos diagnosed degenerative, and not acute, findings based on the
MRI of the cervical spine. (PX 8 at 16) He indicated Petitioner was not a surgical candidate and
recommended nonoperative treatment for his “degenerative spine changes.” 1d.

Based on the above, the Arbitrator finds that Petitioner did not sustain a compensable work
accident on March 28, 2022, and finds that Petitioner’s current condition of ill-being is not causally related
to either the November 9, 2021, or March 28, 2022, work accidents.

WITH RESPECT TO ISSUE (J), WERE ALL MEDICAL SERVICES REASONABLE AND
NECESSARY AND HAS RESPONDENT PAID ALL APPROPRIATE CHARGES, THE
ARBITRATOR FINDS AS FOLLOWS:

Under Illinois Law, the Respondent is required to pay for all necessary medical services which are
reasonably required to cure and relieve the effects of an accidental injury sustained by petitioner which
arises out of and in the course of employment. Elmhurst Memorial Hospital v. Industrial Comm ’'n, 323
Il.Apat3d 758, 764 (2001) The Petitioner only has entitlement to recover medical expenses which are
found to be reasonable and causally related to the work injury. Id. at 764-765.

As the Arbitrator found that Petitioner’s current condition of ill-being was not causally connected
to the November 9, 2021, and March 28, 2022, work-related accident, the Arbitrator finds that the
following medical treatment and services Petitioner received through the MMI date of February 3, 2022,
to be reasonable and necessary to cure and relieve Petitioner from the effects of the November 9, 2021,
work accident. (PX 1; PX 2; PX 4, PX 5; PX 6; PX 7; and PX 8)

The Arbitrator finds the medical treatment for Petitioner’s head, cervical, thoracic, lumbar spine,
and left rib causally related to this November 9, 2021, work accident. the Arbitrator finds that Respondent
shall pay all reasonable and necessary medical services, incurred through February 3, 2022, pursuant to
the medical fee schedule and as outlined in PX 1; PX 2; PX 4, PX 5; PX 6; PX 7; and PX 8, as provided
in Sections 8(a) and 8.2 of the Act.

WITH RESPECT TO ISSUE (K). IS PETITIONER ENTITLED TO ANY PROSPECTIVE CARE,
THE ARBITRATOR FINDS AS FOLLOWS:

As the Arbitrator found that Petitioner did not sustain a compensable accident on March 28, 2022,
and that Petitioner’s current condition of ill-being is not causally related to either the November 9, 2021,
or March 28, 2022, work accidents, the Arbitrator finds that Respondent is not liable for any prospective
treatment beyond February 3, 2022, the date of MMI.
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WITH RESPECT TO ISSUE (L), WHAT TEMPORARY BENEFITS ARE IN DISPUTE, THE
ARBITRATOR FINDS AS FOLLOWS:

Under Illinois law, temporary total disability is awarded for the time period between when an
injury incapacitates the petitioner to the date the petitioner’s condition has stabilized or the petitioner has
recovered to the amount the character of the injury will permit. Whiteney Productions, Inc. v. Industrial
Comm’n, 274 1ll.Apat3d 28, 30 (1995)

As the Arbitrator found that Petitioner did not sustain a compensable accident on March 28, 2022,
and that Petitioner’s current condition of ill-being is not causally related to either the November 9, 2021,
or March 28, 2022, work accidents, the Arbitrator finds that Petitioner was temporarily and totally disabled
from November 10, 2021, through February 3, 2022, or 12 2/7 weeks. The Arbitrator notes that
Respondent paid TTD benefits for 18 and 4/7 weeks at an agreed TTD rate of $1,173.93. As such, the
Arbitrator finds that no credit will be awarded to Respondent.

WITH RESPECT TO ISSUE (M), SHOULD PENALTIES OR FEES BE IMPOSED UPON
RESPONDENT., THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that Respondent’s actions in this case were not unreasonable, vexatious, or
without good cause and, therefore, Respondent shall not pay penalties as provided in Sections 16 or 19 of
the Act. The Arbitrator notes that Respondent relied upon the medical expert opinion of Dr. Ghanayem in
denying payment of benefits in accordance with his opinion.

It is so ordered:

C o

Arbitrator Antara Nath Rivera
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |Z| Rate Adjustment Fund (§8(g))
COUNTY OF WILL ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

AMBER SLAUGHTER,

Petitioner,

VS. NO: 16 WC 11238

STATE OF ILLINOIS,

DEPARTMENT OF CORRECTIONS SHERIDAN &

MICHAEL FRERICHS as STATE TREASURER and
EX-OFFICIO CUSTODIAN of the RATE ADJUSTMENT FUND ,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and Respondent herein and
notice given to all parties, the Commission, after considering the issues of benefit rates, causal
connection, the reasonableness and necessity of the medical treatment and expenses, prospective
medical treatment, permanent partial disability, and TPD & PPD advance, and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 30, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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IT IS FURTHER ORDERED BY THE COMMISSION that commencing on the second
July 15 after the entry of this award, Petitioner may become eligible for cost-of-living
adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

Pursuant to Section 19(f)(1) of the Act, claims against the State of Illinois are not subject
to judicial review. Therefore, no appeal bond is set in this case.

May 1, 2024 s/ (lncotophen 4. Banio
0: 4-25-24 Christopher A. Harris
CAH/tdm

052 1s) Waria E. Portela

Maria E. Portela

Is| Warne Parker
Marc Parker
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund
(§4(d))
)SS. [X] Rate Adjustment Fund (§8(g))
COUNTY OF LASALLE ) [ ] Second Injury Fund (§8(¢)18)
|:| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Amber Slaughter Case #16 WC 11238
Employee/Petitioner
V. Setting: Ottawa

State of Illinois Department of Corrections Sheridan and

Michael Frerichs as State Treasurer of the Rate Adjustment Fund
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.
The matter was heard by the Honorable Roma Dalal, Arbitrator of the Commission, in the City of Joliet, County
of Will, on May 11, 2023, and in the City of Ottawa, County of LaSalle, on June 26, 2023. After reviewing all of
the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches
those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?

|X| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

~CZOomMEOOW

~

What temporary benefits are in dispute?

|:| TPD |:| Maintenance |X| TTD
L. & What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. & Is Respondent due any credit?

0. & Other: Wage Differential and/or Perm. Total; Petitioner’s potential earnings as of hearing date

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On March 13, 2016, Respondent-Employer was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent-Employer.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent-Employer.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner’s average weekly wage, calculated pursuant to Section 10 of the Act,
was $1,176.69.

Petitioner’s current wage as of trial is $72,000/year or $1,384.62/week

On the date of accident, Petitioner was 32 years of age, married with 1 dependent child.

Petitioner has received all reasonable and necessary medical services.

Respondent-Employer has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $108,372.98 for TTD, $ for TPD, $ for maintenance,
and $5,962.40 additional advanced TTD for other benefits, for a total credit of $114,335.38.

Respondent is entitled to a credit of $group medical payments made under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule regarding
Petitioner’s orthopedic and PTSD/Mental condition as provided in Sections 8(a) and 8.2 of the Act. Respondent
shall receive credit for amounts paid.

Respondent is entitled to apply a credit against the reasonable and related medical bills that were processed and
paid by group insurance pursuant to 8(j) before paying out on awarded medical expenses and will hold Petitioner
harmless for same.

Respondent shall pay TTD March 14, 2016 through April 22, 2018 (110 weeks); July 23, 2018 through
October 21, 2019 (65 1/7 weeks); April 8, 2020 through August 7, 2021 (69 4/7 weeks); and June 8,
2022 through August 7, 2022 (8 5/7 weeks), totaling 253 3/7 weeks at a rate of $784.46 per week as
provided in §8(b) of the Act. Respondent is entitled for amounts TTD and advances paid as well as a credit, up
to the TTD rate, for extended benefits paid under Section 8(j) of the Act.

Respondent shall pay temporary partial disability benefits of $27,260.46.
Respondent shall pay Petitioner permanent partial disability benefits, commencing August 23, 2022, of

$716.31/week until May 10, 2023. In addition, Respondent shall pay Petitioner permanent partial
disability benefits commencing May 11, 2023, of $747.08 per week, until Petitioner reaches age 67 or
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five years from the date of the final award, whichever is later, because the injuries sustained caused a
loss of earnings, as provided in Section 8(d)1 of the Act.

Rules Regarding Appeals Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

Statement of Interest rate If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

— ’
/// i Y

Signature of Arbitrator

August 30, 2023
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

Amber Slaughter, )
) Case No. 16 WC 11238
Employee/Petitioner, )
)
) Arbitrator Dalal
V. )
) Ottawa, IL
State of Illinois DOC Sheridan and )
Michael Frerichs as State Treasurer )
and ex-officio custodian, Rate )
Adjustment Fund )
)
Employer/Respondent. )
FINDINGS OF FACT

This matter proceeded to hearing on May 11, 2023 in Joliet Illinois and June 26, 2023 in Ottawa,
Ilinois before Arbitrator Roma Dalal on Petitioner’s Request for Hearing. Issues in dispute include
causation, disputed medical bills, TTD benefits, 8(j), and nature and extent. (Arb. Ex.1, TR1, p.4).

Amber Slaughter (hereinafter referred to as the “Petitioner”) was 32 years old, married with one
dependent at the time of injury. Petitioner was employed at Department of Corrections Sheridan
(hereinafter referred to the “Respondent”) and worked as a correctional officer. (TR1, p.57). Petitioner
testified that she was certified as a State tactical response officer. (TR1, P.59). Prior to the injury she had
been involved in inmate altercations and responded to crises. (TR1, p.60). She never had any mental
reactions to anything of these things nor was ever attacked by an inmate. (TR1, p.61).

On March 13, 2016, Petitioner testified that she was coming back from the chow line with
approximately 65 inmates. An inmate got angry and started cursing at her as he wanted to use the phone.
When she got to his cell, he continued to yell obscenities. She was going to key up the radio, when the
inmate punched her in the face, and she fell back into the cell door and hit her head on the concrete door.
She went to regain her balance, and the inmate put his hands around her neck and started choking her. She
attempted to break him down at the elbow, but he was tightening his grip and she couldn’t breathe.
Petitioner eventually got away, and he fell back. Petitioner slammed the door shut and was trying to call
a code 1, but her radio had fallen. She was trying to get off the hall and the inmate came out of the cell
again. The doors were all open and another inmate intervened and said dude, leave her alone. (TR1, p.63-
66). Petitioner testified there was a period of time she was unable to breathe. (TR1, p.67).

Initially Petitioner reported injuries to her neck, headaches, and upper extremity. (TR1, p.68).
Petitioner noted she was also punched in the cheek. She also did not realize that she had a left index broken
finger. (TR1, p.69). Petitioner testified that she felt like she was going to die. (TR1, p.69). Petitioner
testified they cleaned and bandaged the wounds on her neck and arm and put ice on her face. She also
filled out an incident report. (TR1, p.70).
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Petitioner testified she then went to Rush Copley and subsequently treated at Edward Medical
Group. (TR1, p.71). Petitioner testified consistently with her medical records, noting she treated with Dr.
Yarshen and underwent physical therapy. (TR1, p.72). She also began seeking treatment with a
psychological professional, Amy Heiman at Centennial Counseling Service and Linden Oaks. (TR1, p.73-
74). Petitioner testified that she was previously prescribed Xanax when her daughter was born due to
complications. She testified she never actually took the medication. (TR1, p.76-77).

During the psychological treatment, Petitioner testified she was diagnosed with PTSD about two
and half weeks after the assault and began treating with Dr. Michael Martin. (TR1, p.78). She also treated
with Dr. Urbanoksy with respect to her extremities. (TR1, p.79). Petitioner testified she stopped seeing
Ms. Heiman in March of 2022 because her insurance was cancelled. She continues to pay out of pocket
to see Dr. Martin to continue her medications. (Wellbutrin, Prozac, Seroquel, Propranolol and Xanax).
(TR1, p.80).

Petitioner testified on January 2, 2020 she returned to work full duty. (TR1, p.82). Petitioner stated
her progression was slow and steady, utilizing medication, counseling and support from her parents and
husband to help her. He further noted that her job was important to her. (TR1, p.83).

When she retuned to work things had changed. She noted there were a lot more inmate movement
and more privileges given to inmates that she was not use to. They were also getting away from sending
inmates to segregation. (TR 1, p.85). She felt that there was a lot for her to be aware of and have to watch.
The prison also allowed mentally ill and violent inmates to walk throughout the prison openly. (TR1,
p.86). Petitioner testified she missed about 10 days of work between January and March of 2020 as she
was struggling mentally to be back inside the prison, triggering issues with sleep, panic, and flashbacks.
(TR1, p.86).

On March 11, 2020, Petitioner testified that two cellies had gotten into a fight. One cellie had
stabbed another. Although there was no direct threat to her life, she suffered from a severe panic attack
and had to go outside the prison walls to get her medication. (TR1, p.87). Petitioner testified that she
continued to work to help support her family. She then was sent to the academy in Springfield to get
recertified when they showed a video of real inmates attacked an officer. Petitioner testified she could not
watch it and left the room crying. Petitioner did get recertified. (TR1, p.88). Petitioner returned to work
on March 23, 2020 with the actual last day of working the prison on March 24, 2020. (TR1, p.89).
Petitioner testified that she was working the same cell house getting two inmates out at a time to use
shower and use the phone. She was working with another officer to get an inmate out when the inmate got
super irate and started screaming and throwing chairs. Petitioner was standing in the foyer of the building
and just froze. She noted that could be a death sentence if something is happening where an officer is
being overpowered by an inmate and no one responds. She felt guilty and ashamed. On April 8, 2020
Petitioner returned to Dr. Martin who took her off work. Since then, her doctor has not returned to her full
duty work. (TR1, p.89-91). After that episode, Petitioner testified she began spiraling again feeling
depressed, having issues with sleep, panicking, and night terrors. (TR1, p.91). Petitioner testified that she
began self-harming in the fall of 2020, cutting the inside of her legs and arm with a razor or knife. She
testified that she had overwhelming feelings of the flashbacks, depression, and anxiety. When she would
self-harm for that moment it would take her mind off all of the other stuff and would just focus on the
pain. (TR1, p.92). Eventually she told Dr, Martin about this but felt ashamed and embarrassed. (TR1,
p.93).
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Due to this behavior, she eventually was partially hospitalized for the PTSD at Linden Oaks. The
program was supposed to be four weeks, but she was there for 6 weeks. Petitioner testified she was at
Linden Oaks from the time you wake up until the time you go to bed. You only go home to sleep and your
whereabouts always need to be accounted for. (TR1, p.94). During the therapy session, she went to see
Dr. David Hartman for a Section 12 examination. She testified she was also going through a medication
change. She was released from the program on March 15, 2021. (TR1, p.95). Petitioner further testified
that on July 23, 2021 she attempted suicide. (TR1, p.96). She testified that three days leading up to that
day she started to have sleep paralysis which was worse than night terrors. It is when you are asleep, but
you can’t wake yourself up, so you feel like you are actually being attacked. Petitioner testified she knew
she could not go into an inpatient program due to suicidal thoughts because she would lose her FOID card
and never be in law enforcement again. Her medications were increased but it made her feel worse. She
felt like there was no hope anymore and felt like she was just a burden to everyone and not being a good
a wife and mother. Petitioner testified that after the suicide attempt, she awoke later in the ICU. She
doesn’t remember anything after taking the pills until she woke up. She was ultimately treated at
Northwestern Behavioral Health and released on August 1, 2021. (TR1, p.97-99). Dr. Martin eventually
entered her into another program from October 12, 2021 through October 29, 2021 for post-traumatic
stress disorder at Linden Oaks for a diagnosis to prevent more suicidal thoughts. (TR1, p.100). Petitioner
stated the program helped because by the end of the program she was in a place where she was still having
bad thoughts but would not act on them. It did not help with the night terrors. (TR1, p.101).

At that time Petitioner went on State employee nonoccupational benefits and applied for SERS.
(TR1, p.102-103). Petitioner testified she stopped counseling 6 months ago because she had no State
Insurance. She still sees Dr. Martin who has not released her to return to work as a correctional officer.
(TR1, p.104). Petitioner testified the current mediations have caused weight gain, sweating, stomach
problems, tiredness, and lack of energy. (TR1, p.104). The side effects can also cause lack of
concentration. Petitioner noted she is better with her PTSD but still cannot function the way she used to.
She also still gets night terrors. (TR1, p.105). She noted she cannot go anywhere with large crowds because
she feels like people are following her or try to hurt her. (TR1, p.105).

As of August 5, 2021, Dr. Martin provided her with permanent restrictions of part time work of
20 hours within a non-confrontational field. (TR1, p.107). Petitioner testified she currently works as a
teacher’s aide with 2-year-olds in preschool. She testified she explored other employment as well and tried
the State’s alternative employment program, but they did not have employment for 20 hours a week. (TR1,
p-108). She noted her current wage is $13.20 an hour. She works four hours a day five days a week. (TR1,
p.109). She testified that she is emotionally and mentally exhausted after the four hours. (TR1, p.112).
She stated she cannot handle high stress situations anymore. (TR 1, p.112). Petitioner testified they practice
active shooter drills and fire drills. (TR1, p.113-115). Petitioner testified that there was a lockdown in
school as the private investigator parked in the parking lot facing the playground. The school was locked
down. (TR2, p.7). She further stated that when she works at school and is in public she tries to put on a
happy face for her daughter and the kids she works with. (TR2, p.7). Petitioner testified that her job is not
guaranteed to continue, and her daughter is expected to graduate in about five years. (TR2, p.8).

Petitioner further testified that she was terminated from Respondent because she was off work due
to this accident. (TR2, p.10). In regards to her physical injuries, Petitioner testified she sustained bruising
from the hands around her neck, right foot, and right side of her ribs. She also had a thumb injury, wrist
injury and index finger fracture. (TR2, p.11). She then had physical therapy for her neck and right wrist.
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(TR2, p.12). Petitioner further testified she had carpal tunnel surgery for her right wrist and a left thumb
procedure called mini tightrope. (TR2, p.16). Petitioner testified her right index finger did not feel the
same way it did before surgery and cannot stick all of her three fingers up the same way. She also has pain
in her thumb and right index finger along with her left index finger. (TR2, p.17-18). Petitioner also stated
she utilizes an upper back brace that helps when she does light work. (TR2, p.20). Petitioner testified she
notices decreased grip strength, with troubling opening tight jar or bottles. (TR2, p.21). She further noted
she still gets migraines about once a month. (TR2, p.23).

Petitioner testified that she was taking classes and requested a vocational assessment. (TR2, p.27).
The State never offered her a vocational assessment. (TR2, p.28). Petitioner testified she worked a total
of 33 weeks, with her salary being $13.20 per hour at a rate of 20 hours a week or $364 per week. (TR2,
p.28). The Arbitrator notes the math is actually $264.00 per week. Petitioner noted she misses
approximately five days a month due to night terrors, lack of sleep and flashbacks. (TR2, p.33).

On Cross-Examination, Petitioner confirmed that Exhibit 20 are jobs Petitioner applied to that
fairly and accurately reflected her full job search after the injury. It did not take her long to search for the
jobs and noted she was unaware if these jobs would accommodate her restrictions. (TR2, p.39-40). She
later testified she looked for these jobs before Dr. Martin’s current restriction. (TR2, p.60). Petitioner
confirmed she received extended benefits and then worked light duty from April 24, 2018 through July
22, 2018. (TR2, p.41). Petitioner worked light duty for a second period of time from October 21, 2019
thorugh January 1, 2020 and worked full duty from January 2, 2020 through March 2020. Her last day she
worked was March 24, 2020 and she left because she had a panic attack. (TR2, p.44). Petitioner stated she
returned back to work during the pandemic and was concerned with bringing COVID home, but noted her
husband also worked there so he had exposure. (TR2, p.45-46). Petitioner testified she started working at
the school in August of 2020, so approximately two years. (TR2, p.47). Petitioner stated her computer
skills were poor, but she owns a smart phone and maintains a Facebook account. (TR2, p.48-49).
Petitioner noted she did not wear her upper back brace during either court hearings. (TR2, p.56). Petitioner
testified she did not want to go back as a correctional officer. She believes she can do the work she is
currently doing. (TR2, p.57).

On Redirect, Petitioner stated the injury ruined her life. She always wanted to work in law
enforcement and worked hard to get there. (TR2, p.68). Petitioner further noted she wished she could
return back to work due to financial restraints. (TR2, p.70).

Joshua Slaughter, Petitioner’s husband, was also called on behalf of Petitioner. (TR1, p.11). He
also works for Respondent. (TR1, p.12). He testified Petitioner’s mental status was fine when they met.
(TR1, p.13-14). He noted Petitioner had some anxiety for a period of a couple of months after their
daughter’s birth. Their daughter was born with some lung problems and required some extra care. (TR1,
p.15-16). On the day of the assault, he heard a partial code 1 and knew where Petitioner was working. He
saw Petitioner coming off the hall and her face was bright red, noting she was visibly upset. (TR1, p.17-
18) He did not witness the assault. (TR1, p.47). He eventually went to the healthcare unit to check on her
and conduct paperwork. (TR1, p.19). He took her to Copley ER and took pictures of the bruises and
scratches. (TR1, p.21). A couple of days after the incident, he noticed Petitioner started to have bad
dreams. She also was crying all the time, wouldn’t eat or go out. (TR1, p.24). He started taking Petitioner
to Centennial Counseling, with Dr. Michael Martin who provided her medication and psychiatric
treatment. (TR1, p.26).
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Mr. Slaughter testified on July 23, 2021 he called an ambulance as Petitioner attempted suicide.
(TR1, p.27). He found her unconscious at a forest preserve near their house. They took her to the hospital
where it was believed she took around 100 pills and was having kidney failure. (TR1, p.28-29). She then
started outpatient treatment at Edward Linden Oaks System where he had custody of her before and after.
(TR1, p.30).

Mr. Slaughter testified Petitioner cannot multi-task, it overwhelms her, she cries a lot, and gets
mentally exhausted. She also has a hard time after her part time job doing anything further in the house.
(TR1, p.32). In addition, she has anxiety when they are out in public. (TR1, p.34).

The witness also described an issue that Dr. Hartman reported where she told him about Mr.
Slaughter’s ex-stepdad sexually assaulting both of his nieces. He was thereafter arrested. There was no
danger to Petitioner, and this was in August of 2018, two and half years after the assault. His younger
niece moved in with them, but Petitioner had nothing to do with that. (TR1, p.36-37).

Regarding wages of a correctional officer, Mr. Slaughter testified that after 8 years at the top of
his pay, employees are no longer eligible for any further yearly pay raises. This is called a “stepped out
officer.” (TR1, p.39). He testified he became a stepped-out officer in November of 2018. Petitioner would
have become a stepped-out officer in June of the same year (2018). Currently stepped out officers make
$6000 per month. (TR1, p.40). He noted as of September 2022 the pay was $5800.00 per month. (TR1,
p-42). He produced public record documents that fellow stepped out officers at Sheridan as of the time of
hearing were making $6,000.00 per month. (TR1, p.43).

Mr. Slaughter further testified Petitioner currently works at Cross Lutheran Church and School in
Yorkville. She will come home very tired, cannot do tasks that would otherwise be normal, and usually

takes a nap. (TR1, p.45).

Medical Summary

On March 13, 2016, Petitioner presented at Rush Copley Hospital with complaints of right hand,
wrist, and elbow pain due to an inmate assault. X-rays showed no evidence of fracture or dislocation.
Petitioner was diagnosed with right elbow pain, right hand joint pain, and acute pain of the right wrist.
(PX1, p.11-13). Petitioner originally presented to Edwards Immediate Care in Oswego, but they would
not do worker’s compensation. (PX2).

Petitioner’s Exhibit 5 is a number of state required CMS 95 forms. Pages 1 and 2 thereof are from
a visit to Dr. Yarshen (the prior PCP) the day following the incident diagnosing a work-related injury of
a wrist sprain, hand abrasions, and a cervical strain, finding her temporarily totally disabled from her
occupation with restrictions of no handling of inmates or lifting with the right upper extremity. (PX5).

On March 31, 2016, Petitioner presented at Hinsdale Orthopedics with Dr. Leah Urbanosky for
evaluation and treatment of her right wrist and left index finger. Petitioner also reported neck spasms. The
Doctor diagnosed pain in the right wrist, carpal tunnel syndrome, right forearm synovitis and
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tenosynovitis, non-displaced fracture of the proximal phalanx of the left index finger, initial encounter for
closed fracture, and cervicalgia. Dr. Urbanosky referred her to Dr. Kirincic, a physiatrist, for the neck.
(PX3, p.8-11). Dr. Urbanosky performed multiple injections on Petitioner’s right wrist and right thumb
between May 2016 and March 2017 and between January and July 2018. (PX3, p.16, 36-55, 95; PX3B,
p.9, 39).

On April 25, 2016, Petitioner saw Dr. Kirincic for headaches/neck pain and participated in 25
sessions of physical therapy from May 16, 2016 to August 15, 2016. (PX3B, 11, PX4A). At discharge,
Petitioner reported that she would still get headaches about 3 to 4 times a week, but noted her neck was
not hurting as much. (PX4A, p.34). Petitioner treated on January 3, 2018 and resumed treatment with Dr.
Kirincic approximately seven months later. (PX3B, p.12-15, 40). Petitioner also treated intermittently with
Dr. Amita Bijari for headaches starting October 24, 2016. (PX7, p.15-25).

On December 7, 2016, via referral from Dr. Urbanosky, Petitioner saw a different hand specialist,
Dr Paul Papierski at Chicago Hand, and Orthopedic Surgery Centers. She gave the history of the injury in
March of that year, symptoms, and imaging, including recent right wrist MRI which included the thumb.
His diagnosis was right carpal tunnel syndrome and subluxation of carpometacarpal joint of right thumb,
sequala. He recommended repair or reconstruction of the volar beak ligament of the right thumb CMC
joint at the same time as a carpel tunnel release. (PX8, p.5-6).

On October 10, 2017, Dr. Urbanosky performed a right carpal tunnel release and right thumb
CMC arthroscopy, followed by placement of a Mini Tightrope Anchor for stabilization. (PX3A, p.31-132,
PX10, p.33). From October 24, 2017 to August 13, 2018, Petitioner participated in 52 sessions of
occupational therapy/work conditioning with ATI. (PX4B, p.31-77, PX4C, p.32-45, PX4D, p.14).

On March 26, 2019, Petitioner underwent a right thumb hardware removal and trapezial excision
with revision mini tightrope anchor. (PX3B, p.79, 10). Petitioner continued to follow up with Dr.
Urbanosky and underwent another injection.(PX3C, p.29-61). On November 18, 2019, Dr. Urbanosky
released Petitioner to light duty work. Id.at 78-82. On January 13, 2020, Dr. Urbanosky administered a
final injection and released Petitioner to full duty work. Id. at 88-92. As of May 4, 2020, Petitioner was
able to qualify with respect to firearms, but had continued complaints of index finger swelling and
decreased flexibility. She had required a shot in the PIP joint of the index finger. /d. at 93-96.

On March 23, 2021, Petitioner saw Dr Kirincic advising she had returned to work but was now off
for PTSD from her psychiatrist. She reviewed the drug monitoring program and found it consistent with
patient report. She was given acupuncture and an injection for the neck. Her final visit with Dr. Kirincic
was on April 20, 2021, where she was given acupuncture, a trigger point injection, and fitted for a neck
brace. (PX3D, p.25-30).

Between these last two visits Petitioner sought chiropractic care with Eric Lukosus, D.C. at Illinois
Spinal and Sports Rehab, for her chronic neck pain, with a history of injury at work as a correctional
officer. (PX12). He diagnosed a cervical strain of muscle, fascia and tendon, Cervicalgia, and Central disc
disorder at C5-C6 with radiculopathy. After the second visit she ceased to follow up.
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Summary of Medical Treatment Regarding Psychological Injuries

On March 22, 2016, Petitioner saw Dr. Eisele, her general practitioner and was diagnosed with
PTSD, anxiety, and depression. (PX48A). On April 8, 2016, Petitioner began counseling at Centennial
Counseling Center. (PX6, p.4). Petitioner was again diagnosed with PTSD and placed off work. From
2016 through 2019, Petitioner underwent approximately 42 sessions of counseling at Centennial
Counseling Center. (PX6). Petitioner was consistently seen as cooperative, friendly, and engaging with
good eye contact and normal attention, focus, and activity levels throughout these visits. Petitioner
continued to have recurrent distressing dreams of event, dissociative reactions of trauma occurring,
psychological distress and physiological distress due to cues of trauma. (PX6, 6A). The records of Ms
Heiman in PX6A tract symptoms of PTSD from which Petitioner was suffering, noting whether they had
worsened, remain unchanged, or improved, the things such as recurrent and intrusive memories of trauma,
recurrent distressing dreams of the event, dissociative reactions, psychological or physiological distress,
avoidance of distressing thoughts or external reminders of the trauma, diminished interest or participation
in significant activities, detachment or estrangement from others, hypervigilance, exaggerated startle
response, concentration difficulties and sleep disturbance, among others. (PX6A).

The first record in evidence is from February 15, 2017, when Petitioner saw Dr. Michael Martin
for a follow up of PTSD. (PX9, p.12). Petitioner reported a few night terrors that were not specific to the
work environment, but otherwise said she was feeling better. /d. On May 10, 2017, Petitioner reported
that she was easily anxious, mostly about ex-inmates or potential insurance investigators. /d. at 14. On
August 7, 2017, Petitioner reported that she was feeling better, but she had been somewhat retraumatized
by seeing a dog bite at a family party. /d. at 16.

On January 24, 2018, Dr. Martin released Petitioner to return to work. (PX9, p.20). From April 24,
2018 to July 22, 2018, Petitioner worked light duty. Petitioner worked in the mail room with no inmate
contact from 8:00 a.m. to 4:00 p.m. On May 7, 2018, Petitioner reported high anxiety at work in afternoons
and anxiety about being late. /d. at 22. On August 6, 2018, Petitioner reported that her PTSD worsened
when her husband’s stepfather was arrested for molesting minor relatives and one victim had moved in
with her and another was to move in shortly. /d. at 24. On June 6, 2019, Petitioner reported to Dr. Martin
that she had horrible depression, anxiety, and that her home had flooded. She also reported having 3
children living upstairs in a 2-bedroom house. /d. at 28.

On March 5, 2020, Dr. Martin found Petitioner to be moderately and slightly dysphoric affect with
no suicidal thinking or impaired judgment. (PX9, p.36). Dr. Martin advised Petitioner that she needed to
give herself a full 6 months to reacclimate. /d.

At hearing, Petitioner testified that on March 11, 2020, she had a severe panic attack after
witnessing the aftermath of a stabbing between two inmates. The records reflect that she did not mention
this incident to a provider until five months later on August 7, 2020. Petitioner’s panic attacks became a
lot more frequent, and she was not able to calm herself down. Later, at the academy in Springfield, she
was shown a video of an inmate attack, and she had to get up and leave the room. On March 24, 2020,
Petitioner froze when she observed an officer dealing with an inmate. Petitioner testified that at that point,
she decided that she could no longer work.
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On April 8, 2020, Petitioner reported to Dr. Martin that she had no current nightmares, but
experienced panic attacks and took 2 Xanax at night to sleep. (PX9A, p.14). Petitioner reported, that “[d]ue
to the COVID, I’ve been unable to work, we don’t have childcare.” The records further noted Petitioner
had increased stress as her husband continued to work at Sheridan Correctional Center where there was a
lack of PPE, lack of support from above, and her daughter has asthma. Petitioner indicated that she would
apply for “stress leave.” Id. Dr. Martin supported a leave of absence and increased Xanax to 1 mg daily
as needed. /d. at 14. On May 1, 2020, Petitioner reported that her husband had been sleeping downstairs
due to the risk of virus transmission. Petitioner denied panic attacks, but she was assessed with increased
depression. /d. at 27. On June 17, 2020 Petitioner noted she had night terrors three weeks ago. She was
still not in current counseling but considering it. /d. at 41.

On August 7, 2020, the records first note that Petitioner witnessed a stabbing. (PX9A, p.48).
Petitioner stated she wanted to go back but did not know how to “mentally make my mind right.” Dr
Martin’s assessment noted she was struggling with both anxiety and depression, changed medications and
postponed the return-to-work date to November 1, 2020. /d. at 48-52.

From July 2, 2020 to January 12, 2021, Petitioner followed up with Centennial Counseling on at
least 13 occasions. (PX6B).

On September 23, 2020, Petitioner had a phone visit with Dr. Martin. Petitioner felt better with
higher doses of Wellbutrin but had moments of overwhelming sadness and loneliness that last a few
minutes, at least daily. Dr. Martin postponed her return to work return to January 1, 2020, (PX9A, p.59).
As of November 2, 2020 Petitioner was feeling a lot better. Dr Martin recommended Petitioner to do some
gentle exposure therapies regarding workplace. On December 23, 2020, Petitioner reported to Dr. Martin
that she was struggling badly the last few weeks and had a fear of returning to work. Dr. Martin delayed
her return to work until January 11, 2021. (PX9A, p.79-82).

On January 18, 2021, Petitioner had a full psychiatric evaluation by Dr Martin. Petitioner was a
37-year-old with a history of anxiety, depression, ADHD, and PTSD who was out of work several months
with PTSD symptoms, after suffering an inmate attack 5 years ago. Every time she thinks of going back
to work, she has a panic attack. On one hand, she enjoys the camaraderie and the financial gains, on the
other hand, she is terrified that something bad will happen again. She has great difficulty producing and
maintaining sleep. She has been stress eating and gaining weight unintentionally. She reverted to cutting
(slitting) arms and legs, as a coping mechanism, and has not been truthful with Dr. Martin nor her therapist.
Petitioner had thoughts of death, dying and suicide thoughts but denied plan or intent. No history of mania
or psychosis, alcohol, or drug abuse. Diagnoses and related disorders were major depressive disorder,
recurrent episode, moderate recurrent depressive disorder, and posttraumatic stress disorder. The plan was
an intensive outpatient program next 2-4 weeks, speak to lawyer about long-term disability through SRS
and work a part time job, or make one last ditch effort to set a return-to-work date and work on her mental
health to get there. (PX9A, p.86-88).

A plan of care was developed by Ayesha Afridi, LPC. She outlined symptoms of depression and
anxiety. Patient isolates in her room and avoids contact. Having flashbacks, night terrors and wakes up in
sweats feeling panicky, resulting in being unable to get quality sleep. Petitioner has a history of past trauma
and is reliving all the feelings and emotions of the past trauma, which she doesn’t know how to handle.
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Petitioner was struggling to manage impulsive behavior, fear/panic, nomination, mood swings, body
aches, shame/guilt and racing thoughts. (PX9A, p.101).

Exhibit 9B is three volumes, 1082 pages, for the January 2021 Intensive Outpatient Program at
Linden Oaks, as well as follow up through Oct 29, 2021. It includes Dr Martin’s complete psychiatric
assessment discussed above. Reason for admission was noted started self-harming and having night terrors
of committing suicide, with precipitating event I was attacked by an inmate who tried to drag me into a
cell in 2016 hand injury 1/t incident.” Petitioner participated in group and individual therapy sessions. She
was panicky in large crowds or areas reminding her of the trauma. Medication calmed her down but had
side effects. Still poor sleep with night terrors interrupting sleep. She was more accepting that she could
not return to her job due to it triggering her PTSD symptoms. She noted to begin looking at other jobs and
was going to begin volunteering at an animal shelter. Reviewed medications and effects. Continuing low
moods and periods of tearfulness. Still back and neck pain. Still nightmares but not having flashbacks or
night terrors. Trying to eat healthier and avoid binge eating. Appeared to be more hopeful. (PX9B).

On July 23, 2021, Petitioner was found minimally responsive in her car after an intentional drug
overdose. (PX11). She was transferred to Kishwaukee Hospital and admitted on July 27, 2021 to an adult
inpatient psychiatry unit and diagnosed with major depressive disorder. (PX11A, p.3). It was noted
Petitioner felt overwhelmed as her medications were not working so she attempted to kill herself. /d. at 9.
She noted that what is causing her the most stress is the inmate attack 5 years ago. She had four surgeries
on her hand and mental health to help with the PTSD. In February of this year her medication wasn’t
working, she took a leave of absence and did outpatient with the psychiatrist. She switched medications.
This past week she was feeling very low, night terrors and sleep paralysis. Her husband would stay up and
watch her. She was not getting sleep and by day 3 of no sleep her grandma passed away. She also got in
an argument about what the kids were not doing what they were supposed be doing. She needed a break
and her husband said if you’re going to divorce me you won’t get the kids because of the psychiatric
problems. During assessment, patient presented as anxious, depressed, flat affect, alert and cooperative.
Wants to work on “to feel safe.” Plan was to improve cognitive, behavioral, and emotional functioning.
Id. at 39-42. Petitioner was discharged on August 2, 2021. (PX11A, p.3).

Petitioner followed up with Dr. Chuck Ritili for psychotherapy appointments and continued to
treat with Dr. Martin. See generally, PX9.

From October 12, 2021 to October 29, 2021, Petitioner was admitted for treatment in the PTSD
Services Intensive Outpatient Program. (PX9C, p.1). Petitioner reported experiencing repeated,
disturbing, and unwanted memories and dreams of the event, dissociative reactions (including flashbacks)
related to the event, intense feelings of prolonged psychological distress when exposed to reminders of
the event, and a marked psychological reaction when reminded of the event. /d. Petitioner demonstrated
improvements in her PTSD symptoms, but she still met the criteria for PTSD upon her discharge. /d. at 2.

On November 4, 2021, Dr. Martin continued to diagnose Petitioner with major depressive disorder,
recurrent, moderate to severe without psychosis, and chronic PTSD. Dr. Martin recommended Petitioner
pursue noncompetitive employment. He recommended no more than 20 hours weekly for the next 3
months so she could build her distress tolerance slowly. He recommended that she not return to corrections
service, law enforcement, or any occupation involving potential confrontation. (PX9F).
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On August 18, 2022, Dr Martin completed a Mental Functional Capacity Assessment for
Petitioner’s application to the state’s alternative employment program noting Petitioner was moderately
or markedly limiting understanding and memory, sustained concentration and persistence, social
interactions, and adaptation. He noted genuine disability, not malingering. (PX5C).

On March 16, 2022, March 25, 2022, March 26, 2022 and May 23, 2022, Petitioner underwent a
neuropsychological assessment with Dr. Neli Cohen. (PX23, p.1). Dr. Cohen diagnosed Petitioner with
PTSD, caused by the work incident, which resulted in significant emotional and cognitive limitations
impacting her work ability. /d. at 12-13. Dr. Cohen opined Petitioner is permanently and totally disabled
from working as a correctional officer and that she would not be able to work full-time in a competitive
environment. Dr. Cohen opined Petitioner may be able to work a part-time, highly structured, routine job
with occasional interaction from others. /d.

Petitioner continued treatment with Dr. Martin. On February 2, 2023, Dr. Martin opined
Petitioner’s mental health was clearly worsened by the workplace injuries, from which she had never fully
recovered. (PX9H). He opined she would never be fit to serve in a correctional setting in the future and
that the possibility Petitioner had pre-existing psychiatric illness does not preclude the fact that trauma
sustained while at work caused a long-term deficit. Dr. Martin opined Petitioner was at maximum medical
improvement for the work injury but was considered in a permanent disability status. /d.

Reports

Petitioner underwent independent medical examinations with Dr. Kathleen Weber on June 5,2017,
February 4, 2019, and October 2, 2019. Dr. Weber opined Petitioner’s right carpal tunnel and subsequent
related treatment was casually related to the work accident. (RX7, RX8, RX9). Dr. Weber opined that
Petitioner’s right thumb CMC arthroscopy was unrelated, as the thumb MRI suggested no ligamentous
injury. Dr. Weber found that Petitioner’s complaints and objective findings were inconsistent and changed
overtime. Dr. Weber opined Petitioner’s work and life capabilities appeared to be normal and that she was
at MMI for her work injuries. /d.

On February 8, 2021, Petitioner underwent an independent medical examination with Dr. David
Hartman. (RX12). He opined Petitioner does not have chronic PTSD as a result of the work event based
on her likely pre-claim psychopathology, inconsistent symptom fluctuation, and inconsistent or
exaggerated symptoms. /d. Dr. Hartman found Petitioner to be at MMI and that her ongoing symptoms
are a combination of a chronic personality disorder, probable bipolar disorder, and malingered
exaggeration for secondary gain. Dr. Hartman could not rule out that the experience in 2016 may have
caused a temporary worsening of a more chronic pre-existing psychopathology. Dr. Hartman opined that
with appropriate medication, Petitioner should be able to maintain full time employment without work or
life disruptions. Dr. Hartman opined that Petitioner should not have been considered a good candidate for

a career as a corrections officer when hired and that she remains a poor candidate for work as a corrections
officer. /d.

Dr. Michael Martin, the director of Linden Oaks Mental Health Outpatient Services, offered
opinions in this case which were admitted in the form of Linden Oaks Medical Group outpatient records,
(November 15,2017 through March 1,2023). In Dr Martin’s report of September 2, 2021, he had reviewed
Dr. David Hartman’s Section 12 examination. He noted discrepancies, the first being she had never sought
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psychiatric or psychological care prior to the assault and therefore concluded that she did not have any
pre-existing psychiatric illness. Even if Petitioner were to have borderline illness, the work-related injury
in 2016 clearly changed the course of her illness and produced the current functional state. He felt that
although Dr. Hartman found exaggeration it did not detract from the clinical course and findings of
petitioner’s therapist, Ms. Amy Heiman, nor his repeated observations of Petitioner. He did agree that
Petitioner would be unable to return to law enforcement. (PX9E).

On September 27, 2021, Dr. Hartman opined Petitioner was likely demonstrating worsening
effects of PCOS and/or pre-claim bipolar disorder, which required new or adjusted medications. (RX13,
p.4). Dr. Hartman recommended a permanent restriction against work in a position that involves direct
contact with aggressive inmates due to the fluctuating pre-claim psychiatric vulnerabilities. Dr. Hartman
opined that Petitioner was malingering and clearly unwilling to consider a return to work. /d. at 4.

On February 2, 2023, Dr. Martin wrote another response to the addendum report from David
Hartman, PhD. He noted Petitioner continued to suffer depression and PTSD and would never be able to
serve in a correctional setting in the future. She never showed signs of bipolar disorder. His experience
was it was common for people to exaggerate symptoms when distressed or not taken seriously, as could
have happened here. He, however, did not believe Petitioner was malingering. Petitioner tried to go back
to work at least three times after her injury. Dr. Martin opined Dr. Hartman was not qualified to render an
objective opinion as to whether or not Petitioner’s injuries were caused by trauma while working in the
prison system. It also needs to be considered that David Hartman is not a medical doctor. For him to
suggest that polycystic ovarian syndrome has anything to do with Amber’s psychopathology or in general
disposes women to psychotic illness is completely absurd, smacks of misogyny and shows he did not
graduate medical school. He reconfirmed the trauma at work caused the long-term deficits. Petitioner is
at maximum medical improvement. (PX9H).

Deposition Testimony

The Parties proceed with the evidence deposition of Edward Steffan on October 25, 2022. (PX24).
Mr. Steffan is a rehabilitation counselor. /d. at 4. On March 15, 2022, he performed an initial evaluation
and rehab plan for Petitioner. /d. at 6. He opined there is no reasonable stable labor market for Petitioner.
He opined Petitioner could not obtain full-time employment. He opined if Petitioner’s daughter was not
attending that school, she would not gain employment. /d. at 12. He believed this was not competitive
employment rather gratuitous employment. /d. at 13. He opined that he does not believe Petitioner would
ever earn the previous salary she used to make as a correctional officer. /d. at 20. Mr. Steffen did concede
it was possible Petitioner could work as a teacher’s aide at a different school. /d. at 40.

The parties proceeded with the evidence deposition of Dr. Neli Cohen on November 29, 2022.
(PX25). Dr. Cohen is a licensed clinical psychologist noting his specialty is clinical neuropsychology. /d.
at 5. He testified he performed a neuropsychological assessment on Petitioner. /d. at 7. Dr. Cohen opined
Petitioner’s work injury resulted in significant emotional and cognitive limitations impacting her work
ability. She is permanently and totally disabled from working as a correctional officer due to emotional,
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cognitive, and adoptive deficits. Currently, Petitioner would not be able to work full time in a competitive
work environment due to her limitations. She may be able to do part-time, highly structured, routine job
with occasional interactions with the public. Her ability to deal with job-related stress and make decisions
at work is poor. /d. at 12-13. Dr. Cohen testified he administered psychological tests on Petitioner. /d. at
13. She noted she utilizes the DSM-5 in her testing which is an instrument that she uses to diagnose every
single disorder, which is generally accepted in the neuropsychological community. /d. at 14-15. She
testified that she reviewed Dr. Hartman’s report, the September 3, 2021 a report from Dr. Martin and the
August 18, 2022 functional capacity assessment by Dr. Martin. She further testified that she diagnosed
Petitioner with post-traumatic stress disorder. /d. at 16. Dr Cohen concluded that the pattern of cognitive
and affective findings was causally connected to the workplace assault, that she is permanently and totally
disabled from working as a correctional officer, that she would not be able to work in a full-time
competitive work environment, and that she may be able to do a part time, highly structured routine job
with occasional interaction with the public, supervisors, and co-workers. Finally, her ability to deal with
job-related stress and make decisions at work is poor. She testified Petitioner’s level of employability was
four hours a day, 20 hours a week. /d. at. 31.

Dr. Cohen testified she noted major inconsistencies with Dr. Hartman’s report. The main one being
that Petitioner was struggling from very significant suicidal ideations during that time that Dr. Hartman
did not take into consideration. In fact, Petitioner actually attempted suicide. She further noted that in
order for people to be part of the partial hospitalization program, people have to meet certain criteria. /d.
at 34. Dr. Cohen believed Dr. Hartman did not take those into consideration. /d. at 35. She further found
that Dr Hartman admitted the May, 2016 experience may have caused a temporary worsening of chronic
psychopathology. She agreed the episode caused psychological issues, but there were no previous chronic
psychological problems which could have been exacerbated. She disagreed with Dr Hartman, noting there
was insufficient evidence of malingering. One of the tests she had given had 99.5% Validity as to
malingering, and she passed validity on that test. It was objectively scored on a computer. /d. at 39-40. Dr
Cohen testified about Polycystic Ovary Syndrome referenced by Dr Hartman. Since Dr James Hawkins
in 2019 gave her a hormone test which was within normal limits, she didn’t know how PCOS can be
existing with a normal test. And then physiologically, she didn’t know how she could be affected by the
disorder with a normal test. /d. at 43. She further noted that the incident where an out of state in-law of
Petitioner sexually assaulted his daughter two years after Petitioner was diagnosed with PTSD. He was
then jailed. The daughter later came to stay with Petitioner and her husband. Dr Cohen couldn’t perceive
how Petitioner would perceive her life in danger from this episode, something found in PTSD, and it was
two years after the diagnosis. /d. at 44. She further testified all the psychological and psychiatric treatment
following the March 13, 2016 incident was reasonable and necessary and causally related to the March
13,2016 assault. /d. at 45. Dr. Cohen agreed with Dr. Martin that August 18, 2022 would be an appropriate
time to place Petitioner at maximum medical improvement. /d. at 49.
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On Cross-Examination, Dr. Cohen noted that some PTSD patients could return to baseline
depending on the circumstance. (PX25, p.58-60). Dr. Cohen further clarified the full-time work is
generally competitive environment. Part time work she can probably function. /d. at 75.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth
below.

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the proceeding
and material that has been officially noticed. 820 ILCS 305/1.1(e). Credibility is the quality of a witness
which renders his evidence worthy of belief. The Arbitrator, whose province it is to evaluate witness
credibility, evaluates the demeanor of the witness and any external inconsistencies with his/her testimony.
Where a claimant’s testimony is inconsistent with his/her actual behavior and conduct, the Commission
has held that an award cannot stand. McDonald v. Industrial Commission, 39 Ill. 2d 396 (1968); Swift v.
Industrial Commission, 52 111. 2d 490 (1972).

It is the function of the Commission to judge the credibility of the witnesses and to resolve conflicts
in the medical evidence and assign weight to witness testimony. O ’Dette v. Industrial Commission, 79
111.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v. Workers’ Compensation Commission, 397 1ll.
App. 3d 665, 674 (2009). Internal inconsistencies in a claimant’s testimony, as well as conflicts between
the claimant’s testimony and medical records, may be taken to indicate unreliability. Gilbert v. Martin &
Bayley/Hucks, 08 ILWC 004187 (2010).

In the case at hand, the Arbitrator observed Petitioner during the hearing and finds her testimony
to be persuasive. The Arbitrator compared Petitioner’s testimony with the totality of the evidence
submitted and finds the witness reliable. While the Arbitrator did note some inconsistencies, the Arbitrator
finds that any inconsistencies in her testimony are not attributed to an attempt to deceive the finder of fact.

With regard to Issue “F”’, whether Petitioner’s current condition of ill-being is causally related to
the injury, the Arbitrator finds as follows:

The Findings of Fact and Conclusions of Law, as stated above, are adopted herein. To obtain
compensation under the Act, a claimant must prove that some act or phase of her employment was a
causative factor in her ensuing injuries. A work-related injury need not be the sole or principal causative
factor, as long as it was a causative factor in the resulting condition of ill-being. “A chain of events which
demonstrates a previous condition of good health, an accident, and a subsequent injury resulting in
disability may be sufficient circumstantial evidence to prove a causal nexus between the accident and the
employee’s injury.” International Harvester v. Industrial Com., 93 1ll. 2d 59, 63 442 N.E.2d 908 (1982).
Prior good health followed by a change immediately following an accident allows an inference that a
subsequent condition of ill-being is the result of the accident. Navistar International Transportation Co.
v. Industrial Commission, 315 I1l. App. 3d 1197, 1205, 248 111. Dec. 609, 734 N.E.2d 900 (2000).

When a preexisting condition is present, a claimant must show that “a work-related accidental
injury aggravated or accelerated the preexisting [condition] such that the employee’s current condition of
ill-being can be said to have been causally connected to the work-related injury and not simply the result

13



24IWCCO0198

of a normal degenerative process of the preexisting condition.” St. Elizabeth’s Hospital v. Workers’
Compensation Commission, 864 N.E.2d 266, 272-273 (5" Dist. 2007). Even when a preexisting condition
exists, recovery may be had if a claimant’s employment is a causative factor in his or her current condition
ofill-being. Sisbro, Inc. v. Industrial Commission, 797 N.E.2d 665 (2003). Allowing a claimant to recover
under such circumstances is a corollary of the principle that employment need not be the sole or primary
cause of a claimant’s condition. Land & Lakes Co. v. Industrial Commission, 834 N.E.2d 583 (2d Dist.
2005).

In the instant case, the Arbitrator finds Petitioner’s current condition of ill-being is causally related
to her work accident. The Arbitrator will address the orthopedic and psychological issues.

The Arbitrator will first address the orthopedic issues. The Arbitrator finds that Petitioner credibly
testified that she injured her right wrist, neck, left index finger, right thumb, and head at the time of
accident. The only disputed injury by the evidence is to the right thumb. Petitioner did not have symptoms
immediately, but only after the thumb became painful in physical therapy. She had also had an originally
undiagnosed left index finger fracture. Dr Urbanosky referred claimant for a consult to Dr Paul Papierski,
a hand specialist. He found instability on exam of the right thumb cmc joint not shown on MRI, which
MRI would not have subluxed the thumb, as he found on examination. He opined the mechanism of injury
was from the sprain she sustained in the assault. Dr Weber, who is not an orthopedic surgeon or hand
specialist, could not see a cause for the injury. The assault was literally hand to hand combat, leaving
Petitioner with a swollen right hand and bruising. As such, the Arbitrator finds causation on all orthopedic
claims.

Regarding the Petitioner’s psychological condition, the Arbitrator finds the opinions of Dr. Martin
the most persuasive. The evidence shows that Petitioner’s condition manifested from the original work

injury.

The chain of events presented in this case show Petitioner’s started suffering symptoms a few days
after the assault seeking a counselor through the State. Dr Eisele made the PTSD diagnosis on that first
visit. Petitioner had made an appointment with Centennial Counseling, Ms Heiman, for April 8 yet
consulted workers comp to see if they could get her in to their chosen counselor sooner, per Dr Eisele’s
note. They couldn’t, and their counselor was more distant, so she went to Ms. Heiman. There is a clear
temporal relationship with no gap of a life changing event.

The Arbitrator notes that once Petitioner began medical care, the medical records document
consistent treatment. While Petitioner may have improved, she never got back to her preinjury status.

At the first visit to Ms Heiman, a licensed clinical professional counselor, Ms. Heiman also made
the same diagnosis. Ms Heiman, as someone trained and licensed to treat PTSD through counseling, can
render an opinion on exactly what she was trained to do. See People v Downer, 2021 11 App (2d) 200158-
U, Para 60f, where a physician’s assistant was allowed to render opinions within her training, and Malley
v Menard Correctional Center, 16 IWCC 0117, where a PTSD diagnosis was made by a social worker.
Even the last progress notes of Ms Heiman referenced the March, 2016 physical assault by an inmate.
(PX6B, p.67). Dr. Michael Martin, a psychiatrist, and the only M.D. to offer an opinion, also opined that
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Petitioner’s diagnosis was post traumatic depression. His first narrative report of September 3, 2021 noted
Petitioner continued to suffer from PTSD and depression. He notes claimant never sought psychiatric or
psychological care before the assault.

Per Petitioner’s testimony and the State’s drug reporting record, she was prescribed an anti-anxiety
medication, generic Xanax, in February, 2014, when she coming off maternity leave after the traumatic
birth of her daughter on November 29, 2013. While this event could potentially be a basis for an expanded
diagnosis of PTSD, it was never serious enough to call in any mental health professional. No testimony
or opinions have been offered on other psychiatric medicines being prescribed, with the records going
back to 2012, and the Xanax (Alprazolam) was never refilled.

The Arbitrator finds the opinion of Dr. Martin credible. Dr. Martin noted Petitioner continued to
suffer depression and PTSD and would never be able to serve in a correctional setting in the future. She
never showed signs of bipolar disorder. He did not believe it was unusual that Petitioner would have
exaggerated her symptoms when distressed as she had not been taken seriously. He specifically noted
Petitioner was not malingering. He further indicated Petitioner tried to go back to work at least three times
after her injury. Dr Martin’s opinion, after years of treatment, was that claimant was unable to successfully
return to the workplace environment due to the PTSD from the assault. (PX9H).

Dr. Martin opined Dr. Hartman was not qualified to render an objective opinion as to whether or
not Petitioner’s injuries were caused by trauma while working in the prison system. It also needs to be
considered that David Hartman is not a medical doctor. For him to suggest that polycystic ovarian
syndrome has anything to do with Petitioner’s psychopathology or in general disposes women to psychotic
illness is not credible. Dr. Martin reconfirmed the trauma at work caused the long-term deficits. She is at
maximum medical improvement. (PX9H). He further noted he did not recommend more than 20 hours a
work weekly. (PX9F).

The Arbitrator also finds the opinions of Dr. Neli Cohen, Petitioner’s examining
neuropsychologist, more persuasive than Dr Hartman. Dr. Cohen opined Petitioner’s work injury resulted
in significant emotional and cognitive limitations which impacted her work ability. She further opined
Petitioner is permanently and totally disabled from working as a correctional officer due to emotional,
cognitive, and adoptive deficits. Unlike Dr Hartman, she used DSM-5 criteria. One of the malingering
tests showed 99.5% validity and was computer scored, not subject to outside interpretation, and showed
no malingering.

Dr. Cohen testified that she noted major inconsistencies with Dr. Hartman’s report. The main one
being that Petitioner was struggling from very significant suicidal ideations during that time that Dr.
Hartman did not take into consideration. In fact, Petitioner actually attempted suicide. She further noted
that in order for people to be part of the partial hospitalization program, people have to meet certain
criteria. /d. at 34. Dr. Cohen believed Dr. Hartman did not take those into consideration. /d. at 35. She
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further found that Dr Hartman admitted the May, 2016 experience may have caused a temporary
worsening of chronic psychopathology. She agreed the episode caused psychological issues with no
previous chronic psychological problems which could have been exacerbated. The Arbitrator finds Dr.
Cohen explained what was required to diagnose PTSD, and that the assault was such as it would be
expected. She explained why a hormone test by Dr James Hawkins ruled out claimant suffering the effects
of PCOS. She also explained how PTSD patients can appear normal, contrary to what Dr Hartman implied.

Based on the same, the Arbitrator adopts the findings, opinions and conclusions of Drs Martin and
Cohen and finds Petitioner’s condition of ill-being as it relates to her orthopedic injuries and mental
condition causally related to her work accident sustained on March 13, 2016.

With regard to issue (G), earnings, the Arbitrator finds as follows:

The parties agreed the average weekly wage (AWW) at the time of injury was $1,176.69, leaving
a TTD/PTD rate of $784.46. The issue is earnings at the time of hearing in the event an 8(d)(1) wage
differential award should be allowed. Petitioner in the Request for Hearing form claimed $72,000 per year,
which is $6,000 per month or $1384.62 per week, as earnings Petitioner would make at the time of hearing.

Petitioner’s husband, Joshua Slaughter, testified he was also a correctional officer. Mr. Slaughter
testified that after 8 years at the top pay, officers are not eligible for any further yearly pay raises. This is
called a “stepped out officer.” Currently stepped out officers make $6000 per month. (TR1, p.40). He
noted as of September 2022 the pay was $5800.00 per month. (TR1, p.42). He produced public record
documents that fellow stepped out officers at Sheridan as of the time of hearing were making $6,000.00
per month. (PX53-54).

Mr. Slaughter noted he had been off due to his illness, but at the time he went on leave he was
earning $5,800 per year. By the evidence the Arbitrator finds that the average amount which Petitioner
would be able to earn in the full performance of her duties as a correctional officer as of the trial date is
$72,000 per year, or 1,384.62 per week beginning as of the time of hearing, May 11, 2023.

The Arbitrator notes that from the period of August 18, 2022 through the initial trial date, May 11,
2023, Mr. Slaughter was making $5800.00 per month or $69,600.00 per year. As Petitioner would have
qualified to be a “stepped out” employee the same year she would have earned the same. This would have
resulted in an average weekly wage of $1,338.46.

With regard to issue “J”, whether the medical services provided to Petitioner were reasonable and

necessary and whether Respondent has paid all appropriate charges for reasonable and necessary
medical services, the Arbitrator finds as follows:

The Arbitrator incorporates by reference the above Findings of Fact and refers to them by reference
herein. In reviewing the medical services provided to Petitioner, the Arbitrator finds that Respondent has
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not paid all appropriate charges for all reasonable and necessary medical services. The Arbitrator finds
the medical services provided to Petitioner were reasonable and necessary.

Section 8(a) of the Act states a Respondent is responsible ...*“for all the necessary first aid, medical
and surgical services, and all necessary medical, surgical and hospital services thereafter incurred, limited,
however, to that which is reasonably required to cure or relieve from the effects of the accidental injury...”
A claimant has the burden of proving that the medical services were necessary, and the expenses were
reasonable. See Gallentine v. Industrial Comm'n, 201 111.App.3d 880, 888 (2nd Dist. 1990).

Given the Arbitrator’s finding of causation between Petitioner’s March 13, 2016 work accident
and her conditions of ill-being, Respondent is liable for reasonable and necessary medical treatment of the
causally related conditions through the date of hearing, as she continues to treat with Dr Martin.

The Arbitrator orders Respondent to pay Petitioner all other reasonable and necessary medical
expenses incurred in connection with the care and treatment of her causally related conditions pursuant to
Sections 8(a) and 8.2 of the Act. Respondent shall receive credit for amounts paid.

With respect to Issue (K) what temporary benefits and temporary partial disability benefits are in
dispute, the Arbitrator finds as follows:

In order to prove entitlement to TTD benefits, a claimant must establish not only that he did not
work, but that he was unable to work. Sharwarko v. Illinois Workers’ Compensation Comm’n, 2015 1L
App (1st) 131733WC. An employee is temporarily totally disabled from the time that an injury
incapacitates him from work until such time as he is as far recovered or restored as the permanent character
of his injury will permit. Archer Daniels Midland Co. v. Industrial Comm’n, 138 1ll. 2d 107, 118 (1990).
Once an injured employee’s physical condition stabilizes or he has reached MMI, he is no longer eligible
for temporary total disability benefits. Archer Daniels Midland Co., 138 111. 2d at 118. A claimant reaches
MMI when he is as far recovered or restored as the permanent character of his injury will permit. Nascote
Industries v. Industrial Comm’n, 353 Ill. App. 3d 1067, 1072 (2004). Factors to be considered in
determining whether a claimant has reached MMI include whether he has been released to return to work,
medical evidence, testimony concerning the claimant’s injury, the extent of his injury, and whether the
injury has stabilized. Nascote Industries, 353 1ll. App. 3d at 1072. The period of time during which a
claimant is temporarily and totally disabled is a question of fact to be determined by the Commission, and
its resolution of the issue will not be disturbed on appeal unless it is against the manifest weight of the
evidence. Archer Daniels Midland, 138 111. 2d at 119-20.

Petitioner is claiming TTD benefits beginning on March 14, 2016 through April 22, 2018; June 24,
2018 through October 21, 2019 and March 29, 2020 through May 11, 2023, the start of the hearing as
provided in Section 8(b) of the Act. The Arbitrator will review each period.

For the first period of TTD, March 14, 2016 through April 22, 2018, the Arbitrator finds Petitioner
was first paid extended benefits and then extended benefits. The parties at the beginning of trial noted that
the State would get credits for what the State paid with extended benefits, limited to the period claimed

17



24IWCCO0198

and TTD benefits. (TR1, p.9). As such, the Arbitrator awards this period and notes Respondent shall
receive credit for amounts paid.

The second period claimed is June 24, 2018 through October 21, 2019. Petitioner testified she
worked light duty from April 24, 2018 through July 22, 2018. (TR2, p.41). The Arbitrator notes this
corroborates with her testimony that she worked light duty for 90 days as that is the maximum period the
state allows. (TR1, p.81). Based on the same, the Arbitrator awards TTD benefits from July 23, 2018
through October 21, 2019. During this periods of TTD, Petitioner remained under medical care and either
had restrictions which Respondent could not accommodate or was completely removed from work.
Respondent shall receive credit for amounts paid.

The last period of TTD claimed is from March 29, 2020 through May 11, 2023, the start of the
hearing. Per Petitioner’s testimony she left the prison on March 24, 2020 and did not return due to a panic
attack. The Arbitrator finds that Dr. Martin subsequently took her off work on April 8, 2020. The
Arbitrator finds Petitioner reached maximum medication improvement as of August 18, 2022, the date
Dr Martin authored a Mental Residual Functional Capacity Assessment for the State’s Alternative
Employment Program. The Arbitrator notes that Petitioner began working at Lutheran General Schools as
of August 8, 2021. (PX51). Based on the same, the Arbitrator awards TTD benefits as of April 8, 2020
through August 7, 2021, i.e., 69 4/7 weeks.

The Arbitrator notes that Petitioner worked from partial hours from August 8, 2021 through her
MMI date of August 18, 2022. (PX51). The Arbitrator notes that no TPD benefits were sought out on the
stipulation sheet as Petitioner was seeking TTD benefits during this period. (Arb. Ex.1). The Arbitrator
further notes that Respondent also did not dispute any TPD benefits or note any objections to the period.
As the Arbitrator finds Petitioner’s job to be valid beginning on August 8, 2021, the Arbitrator finds no
TTD benefits are owed, except for the period 06/08/2022-08/07/2022 (8 5/7 weeks) as Petitioner did not
work during this time frame. (PX51). The Arbitrator finds Petitioner’s job to be valid and finds Petitioner
is owed TPD benefits. The Arbitrator has utilized a two-week period to be $2,353.38 ($1,176.69 *2) and
calculated each two-week period as follows through 8/22/22. The Arbitrator notes Petitioner was at
maximum medical improvement as of August 18, 2022; however, the paycheck stub was through August
22, 2022. The benefits are as follows:

o 8/8/21-8/22/21:$2,353.38-$198.00 * 2/3 = §1436.92

e 8/23/21-9/7/21: $2,353.38-$432.00 * 2/3 = §1280.92

o 9/8/21-9/22/21:$ 2,353.38-$528.00 *2/3 = $1180.92

o 9/23/21-10/7/21: $2,353.38-$480.00 * 2/3 = $1248.92
o 10/8/21-10/22/21: $2,353.38-$378.00 * 2/3 = §1316.92
o 10/23/21-11/7/21: $2,353.38-$402.00 * 2/3 = §1300.92
o 11/8/21-11/22/21: $2,353.38-$480.00 * 2/3 = §1248.92
o 11/23/21-12/7/21: $2,353.38-$384.00 * 2/3 =$1313.20

18



24IWCCO0198

o 12/8/21-12/22/21: $2,353.38-$336.00 * 2/3 = §1344.92
o 12/23/21-01/7/22: $2,353.38-$180.00 * 2/3 = §1448.92
o 01/08/22-01/22/22: $2,353.38-$462.00 * 2/3 = $1260.92
o 01/23/22-02/07/22: $2,353.38-$582.00 * 2/3 = $1180.92
o 02/08/22-02/22/22: $2,353.38-$468.00 * 2/3 = $1256.92
o 02/23/22-03/07/22: $2,353.38-$510.00 * 2/3 = $1228.92
e 03/08/22-03/22/22: $2,353.38-$594.00 * 2/3 =$1172.92
o 03/23/22-04/07/22: $2,353.38-$606.00 * 2/3 = $1164.92
o 04/08/22-04/22/22: $2,353.38-$366.00 * 2/3 = $1324.92
o 04/23/22-05/07/22: $2,353.38-$600.00 * 2/3 = $1168.92
o 05/08/22-05/22/22: $2,353.38-$276.00 * 2/3 = $1384.92
o 05/23/22-06/07/22: $2,353.38-$162.00 * 2/3 = $1460.92
e 06/08/2022-08/07/22 — TTD benefits

o 08/08/22-08/22/22: $2,353.38-$52.80 * 2/3 = §1533.72

Total: $27,260.46

Based on the same, the Arbitrator finds Petitioner was temporarily totally disabled from March 14,
2016 through April 22, 2018 (110 weeks); July 23, 2018 through October 21, 2019 (65 1/7 weeks); April
8, 2020 through August 7, 2021 (69 4/7 weeks); and June 8, 2022 through August 7, 2022 (8 5/7 weeks),
totaling 253 3/7 weeks at a rate of $784.46 per week as provided in §8(b) of the Act. During the periods
of TTD, Petitioner remained under medical care and either had restrictions which Respondent could not
accommodate or was completely removed from work. The Arbitrator further finds Respondent owes
temporary partial disability benefits from August 8, 2021 through August 22, 2022 in the amount of
$27,260.46. Respondent shall receive credit for amounts paid, including stipulated advances.

With respect to Issue (L), what is the nature and extent of the injury and with respect to issue (O).
whether Petitioner is entitled to Permanent Total Disability Benefits, Wage Differential, or Specific
Loss, the Arbitrator finds as follows:

Petitioner is seeking compensation for permanent total disability. An employee need not be
reduced to complete physical incapacity to be entitled to PTD benefits. Instead, a PTD award is proper
when the employee can make no contribution to industry sufficient to earn a wage. A person is not entitled
to PTD benefits if he is qualified for and capable of obtaining gainful employment without seriously
endangering his health or life. Petitioner has submitted the vocational opinion of Mr. Ed Steffan to support
the position Petitioner is unable to perform gainful employment. The Arbitrator finds this opinion
unpersuasive. First the Arbitrator reviewed the medical opinions of Drs. Martin and Cohen, both who
opined Petitioner was able to work in a job for 20 hours a week. In addition, the Arbitrator finds no
vocational tests were administered and no vocational services were offer. Moreover, the Arbitrator finds
for the past two years Petitioner has been working as a teacher’s aide for twenty hours a week. Petitioner
testified that her daughter was enrolled in this school for the next five years. In addition, she testified she
is not in the same classroom as her daughter. Mr. Steffan opined that this was gratuitous employment but
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also conceded it was possible Petitioner could work as a teacher’s aide at a different school. The Arbitrator
finds that Petitioner has been performing this job for two years and believes that Petitioner has the capacity
if she chooses to continue to work twenty hours a week.

The Arbitrator believes Petitioner is highly educated and can find some time of routine work as
evidence by her current job. Based upon Petitioner's testimony and the vocational report, the Arbitrator
finds that Petitioner has failed to prove by a preponderance of the evidence that she is an "odd lot"
permanent total disability.

Having found Petitioner has failed to prove she is permanently and totally disabled; the Arbitrator
must then determine the nature and extent of Petitioner's injuries. The remaining options are a permanent
partial disability or a wage differential.

Petitioner indicated on the request for hearing that she was claiming a permanent total disability
or a wage differential. The Commission and courts have emphasized that Section 8(d)1 is the preferred
method of awarding permanent partial disability when Petitioner meets the burden of proof required to
demonstrate that the disability caused an impairment of earning capacity unless the Petitioner waives his
right to an award under Section 8(d)1. Since the statute favors an award based on loss of earnings, such
an award should be rendered without formal election of wage loss, if the elements of proof are met.

Section 8 of the Act governs the "amount of compensation which shall be paid to the employee for
an accidental injury not resulting in death." Section 8(d) details two types of compensation for employees
who are permanently and partially disabled; subparagraph 1 provides for a wage differential award and
subparagraph 2 provides for a percentage of the person as a whole award. The Supreme Court has
expressed a preference for wage differential awards. See Gallianetti v. Industrial Comm'n, 315 III. App.
3d 721, 727, 734 N.E.2d 482, 487, 248 Ill.Dec. 554 (2000). The Supreme Court explained that "[i]t is
often easier to calculate how much a claimant's earnings have decreased since the accident than to assign
a percentage partial loss of use." General Electric Co., 89 IlIl. 2d at 437, 433 N.E.2d at 673-74. The
Appellate Court held that "the plain language of section 8(d) prohibits the Commission from awarding a
percentage-of-the-person-as-a-whole award where the claimant has presented sufficient evidence to show
a loss of earning capacity." Gallianetti, 315 III. App. 3d at 728, 734 N.E.2d at 488.

In order to qualify for a wage-differential award under section 8(d)(1) of the Act, a claimant must
prove (1) a partial incapacity which prevents her from pursuing her "usual and customary line of
employment" and (2) an impairment in earnings. A claimant must prove her actual earnings for a
substantial, period before her accident and after she returns to work, or in the event that she is unable to
return to work, she must prove what she is able to earn in some suitable employment. The restrictions
imposed by Drs. Martin and Cohen prevent Petitioner from returning to her usual and customary line of
employment. The release to the twenty hours a week is below a full-time correctional officer position.

In this case, the Arbitrator finds Petitioner presented sufficient evidence to establish the
impairment of earnings. Petitioner would be entitled to a wage differential award under section 8(d)(1) of
the Act. This would be for 2/3 of the difference between what claimant would be making now in the
performance of her usual and customary duties as a correctional officer, and her current employment, or,
alternatively, the average amount she would be able to earn in some suitable employment. The Arbitrator
notes that Gallianetti v Industrial Commission, 315 11 App (3d) 721 (2000) holds a claimant who
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demonstrates a loss of earning capacity from a work-related injury should receive a wage differential
award, and that there is no affirmative requirement that claimant conduct a job search to support an award.

As indicated above, the Arbitrator found Petitioner would have been earning $6,000/month, or
$1,384.62/week, as a Correctional Officer as the date of trial. Petitioner testified that she was employed
as a teacher’s aide earning $13.20 an hour for 20 week. Per Washington District 50 Schools v. Illinois
Workers' Compensation Commission, 394 111. App. 3d 1087, 917 N.E.2d 586 (2009), the Court calculated
Petitioner’s average weekly wage by dividing her salary by the number of weeks she actually worked. The
Appellate court noted where the employment prior to the injury extended over a period of less than 52
weeks, “the method of dividing the earnings during that period by the number of weeks and parts thereof
during which the employee actually earned wages shall be followed.” Washington District 50 Schools,
394 111. App. 3d at 1090.

As such, per Petitioner’s testimony, the Arbitrator finds Petitioner to have a $264.00 average
weekly wage. With unpaid scheduled time off for holidays and breaks, as she testified, she works 33 weeks
a year. The Arbitrator finds the restrictions of Drs Martin and Cohen, including hours limited to 20 hours
per week, and avoidance of any stressful competitive employment as they outlined, reasonable under the
circumstances of this case.

Based on Petitioner’s earning in August of 2022, Petitioner would have been earning $1,338.46,
minus the sum of $264.00, leaving a difference of $1074.46. Two-thirds of the same leaves $716.31 per
week which the Arbitrator awards from August 23, 2022 through May 10, 2023, i.e., 89 3/7 weeks. The
Arbitrator notes that TPD benefits were awarded through this August 22, 2022 even though MMI was
August 18, 2022 given the paycheck stubs were through this period.

The Arbitrator further finds that Petitioner’s current average weekly wage of $1,384.62, minus the
sum of $264.00, leaves a difference of 1,120.62 per week. Two-thirds of the same leaves $747.08 per week
which the Arbitrator awards until claimant reaches the age of 67 commencing May 11, 2023.

Based upon the record as a whole, including the Petitioner's testimony, the medical evidence
admitted and the vocational records admitted, the Arbitrator finds that Petitioner has established
entitlement to permanent disability pursuant to Section 8(d)1 of the Act in the amount of $747.08 per
week for the duration of her disability.
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20 WC 031948
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

LEDORA JOHNSON,
Petitioner,

VS. NO: 20 WC 031948
CHICAGO TRANSIT AUTHORITY,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, temporary
total disability, medical expenses, and permanent partial disability, and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 20, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
The bond requirement in Section 19(f)(2) of the Act is only applicable when the
Commission has entered an award for the payment of money. Therefore, no bond is set by the

Commission. The party commencing the proceedings for review in the Circuit Court shall file with
the Commission a Notice of Intent to File for Review in Circuit Court.

May 1, 2024 s/ Carolyn M. Doberty
O: 04/25/24 Carolyn M. Doherty
CMD/ma
045 Is! Wane Parker

Marc Parker

Is! (lnistosten . Farnis

Christopher A. Harris




24TIWCCO0199

ILLINOIS WORKERS’ COMPENSATION COMMISSION
DECISION SIGNATURE PAGE

Case Number 20WC031948

Case Name Ledora Johnson v. CTA
Consolidated Cases

Proceeding Type

Decision Type Arbitration Decision
Commission Decision Number

Number of Pages of Decision 8

Decision Issued By Francis Brady, Arbitrator
Petitioner Attorney Gary Friedman
Respondent Attorney Andrew Zasuwa

DATE FILED: 9/20/2023
THE INTEREST RATE FOR THE WEEK OF SEPTEMBER 19, 2023 5.30%

/s/Frances Brady, Arbitrator

Signature




24TIWCCO0199

STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
LEDORA JOHNSON Case #20 WC 031948
Employee/Petitioner
V.
CTA
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Francis Brady, in the city of Chicago, on July 6, 2023, and
September 19, 2023. Two hearings were necessary because proofs had to be reopened so a record could be
made on the issue of the admission of a substitute Respondent’s Exhibit 1. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below and attaches those
findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
|:| Was there an employee-employer relationship?
X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?
Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. & What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?

N. Is Respondent due any credit?

0. |:| Other
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FINDINGS

On December 21, 2020, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being moot causally related to the accident.

In the year preceding the injury, Petitioner earned $75,465.52; the average weekly wage was $1,451.26.
On the date of accident, Petitioner was 57 years of age, single with 0 dependent children.

Petitioner moot received all reasonable and necessary medical services.

Respondent moot paid all appropriate charges for all reasonable and necessary medical services.

To date, Respondent has paid $ 0 in TTD and/or for maintenance benefits and is entitled to a credit for any and
all amounts paid.

ORDER

Because Petitioner did not sustain an accident that arose out of and in the course of employment, benefits are
denied. All other issues are moot.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

- __'.”;7"

Signature of Arbitrator

SEPTEMBER 20, 2023
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STATEMENT OF FACTS

On December 21, 2020, shortly before 9 am, Petitioner, Ledora Johnson, “Johnson” a long-term employee of
the Respondent, Chicago Transit Authority, “CTA”, feeling “fine” emotionally, operated her train towards a
stop at the Clinton/Lake station Tr. 14, 15. The train consisted of “5000 Series cars “which were about 40 feet
in length. (Tr. 36, 37) and was equipped with cameras. (RX 1)

Arriving at Clinton Johnson was notified of a problem so, after contacting control center, she went out into the
car to find a passenger, “offender” playing with a knife. (Tr. 15-17) Johnson saw only “flipping metal” (Tr 17).
Offender, a female “threatened” Johnson who “immediately backed off, returning to her “motor cab . . . where
she could secure herself” (Tr 17)

Offender “didn’t seem right . . . in the head,” to Johnson, “or maybe was . . . high.” (Tr. 17). As Johnson
waited for the police to arrive, she was nervous. (Tr 18). Offender continued to yell threats. (Tr 18)

When the police got to the train, they arrested the offender based on a complaint Johnson signed and took her
into custody. (Tr 19).

Johnson operated the train back to its home terminal at Harlem and Lake, even though she felt “really wired up
and upset. . . queasy. . . “with a headache. (Tr 19, 20)

From the home terminal Johnson went “straight” to Midwest Express, Express, in River Forest because it was
close by (Tr 21, px 1., P 1) Charting there specifies Johnson had been “threatened to be stabbed” and currently
complained of “chest tightness. Stomachache., Headache; Intensity: Severe” (PX 1., p 1, 4) While her “Exam”
at Express revealed her to be in “no acute distress”, (PX 1., p. 2) she later depicted herself as “very upset.
pretty distraught . . .” at the time (Tr. 22, 23). “It felt like a full-blown panic attack . . . “(Tr 23) even though the
records from Express document she was “. .. respond(ing) normally to environment.” (PX 1. 2) . Though she
remembered talking to Midwest personnel “extensively . . .” their records show her “Psych” status was
“NORMAL; Mental Status appears to be Normal.” (PX 1., p. 2). Express noted as well that Johnson “tensed up”
when the offender threatened, and muscle spasms resulted. (PX 1., p 4). She was discharged by Express with a
prescription and orders to return to her full-time job without restriction as of December 21, 2020 (PX 1., pps 4,
10).

Johnson returned to the CTA terminal at her supervisor’s request the day after the incident and the “woman who
threatened (her) was standing right outside. . .” giving her quite a fright (Tr. 29, 30)

Johnson was again in contact with Express on December 23, 2020, this time via “Telemedicine. (PX 1.,p 7; Tr
21). She was “consulting for explanation of examination or test findings” and “results (were) given” (PX 1 p. 8)
In the chart note for this telemedicine encounter, Johnson “Denies: Headache; Dizziness” (PX 1., p. 7)

Also on December 23, 2020, at the direction of CTA, Johnson presented to Concentra at 10137 West Grand, in
Franklin Park, Concentra, where she reported “that on Monday she was pursued and threatened while trying to
drive her train for CTA by a woman with a knife. She called the police and had the woman arrested. . . (but) . . .
(s)he is convinced the woman. . . will return to hurt her while driving her train. . . She is having nightmares is
anxious, cannot sleep, and feels that she may be a little depressed. She had some muscle cramping . . . She is
tearful. . . .” She was referred to a psychiatrist CTA had on contract but instead made an appointment with Dr
Daniel Kelley, Kelley, a psychologist with whom she had treated in 2012.Concentra discharged her with a
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diagnosis of Post Traumatic Stress Disorder and ruled out driving company vehicles (Tr.23, 24; 25; PX 2,p 1,
4,)

Johnson presented to Kelley initially on December 24, 2020, detailing the episode on December 21, 2020 when
“while working as a CTA train operator, a female passenger with a knife reportedly threatened to stab her (and)
the Chicago Police arrested the female passenger.” (Tr. 26) Kelley recorded Johnson’s history of adjustment
disorder in 2012 secondary to witnessing a death on the tracks. Johnson told Kelley since the incident where she
was threatened by the passenger she was having trouble sleeping and experiencing other symptoms, including
headaches fear and flashbacks (hearing the female passenger asking ’do you want me to stab you”) (Tr., PX 3
p 5) Kelley preliminarily diagnosed Acute Stress Disorder secondary to the stressor event of the 12/21/20 work
incident. (PX., p 6) He prescribed a course of cognitive behavioral therapy to address Johnson’s symptomology
and facilitate her coping skills and return to work. (Tr. 27, 28; PX 3 p 7) In the meantime, he continued her
leave of absence from her job as a train operator stating her return would depend on whether her symptoms
improved. (Tr. RX 3 p 7)

Johnson treated with Kelley frequently thereafter through March 22, 2021 (Tr. 26, 27 PX 3, pps. 9 — 47).
Diagnosis remained “acute stress disorder “until January 21, 21 on which date it was “revised to “Adj Disorder,
Mixed” (PX 3., p 18). There is no refence to improvement until the chart note of March 15, 2021, which.
estimates a return-to-work date of March 22, 2021. (PX 3 p 40). On March 22, 2021, noting her “decrease.

in depressive and anxiety symptoms . . . significant decrease in negative cognitive ruminations . . . and
significant progress in her emotional/psychological functioning, Kelley discharged her from care and returned
her to work, full duty (PX 3 p 47; Tr. 28). At this point, Johnson felt like Kelly’s treatment had “helped a lot”
and that she “got better” (Tr. 28)

Johnson has not been seen by a medical provider of any sort since her last visit to Kelley on March 22, 2021.
(Tr 29). Even so she continues to experience flashbacks where she gets “scared all over again” when certain.
things are happening at work . . . “ (Tr.29). While Kelley’s care was largely successful his bill for services
rendered remains unpaid (Arb. Ex 1; Tr. 30, 65; PX 4)

The foregoing recites the proverbial “thousand words” depicting Johnson’s confrontation. The “single picture”
of allegorical fame is on full display in Respondent’s Exhibit 1, RX 1. It portrays views from nine different.
cameras, seven of them revealing the interior of the car where the alleged accident took, two the inside of
Johnson’s operating cab; and one the tracks ahead the car.

The video commences at 8:30 am showing a seated female passenger in a greenish coat and a stocking cap. It
continues as passengers board, and some greet each other. At just about 8:32 the offender boards, and seats
herself. No weapon is visible, but she does have a bottle in her hand from which she is drinking. At 8:34 a CTA
employee boards momentarily. At 8:35 assailant arises from her seat and detrains but she returns abort 20
seconds later to the same seat without the bottle. There is still no weapon seen.

Johnson enters the train car at 8;36, followed by the CTA employee, and they walk past the assailant to the
operating cab. At almost 8:38 Johnson puts the train in motion. At 8:51: 24, a male passenger boards and sits
down directly opposite offender. At 8:52. 48 the woman in a black puffer coat enters and seats herself on the
same side of the car as offender, 2 seats down. Offender leans a bit forward and reaches out at 8:57: 21 and she
has something in her hand but the male passenger sitting directly across from her does not appear to take note.
He is not alarmed.

At 9:00:23 the woman in the black puffer coat arises and walks deliberately past assailant in a calm manner
about 10-12 feet to a call button where she’s heard signaling Johnson that there is a passenger on the train with

4
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a knife. At 9; 01:44 Johnson exits her cab and moves deliberately toward offender who remains always sitting.
They remain about 6-8 feet apart and dialogue is had. Offender does not physically threaten Johnson in any
fashion and the latter does not retreat or recoil as if she’s in danger. No passengers are disturbed, and none exits
the car even though it is stopped at a station with the doors open. The offender remains seated. At 9:02 Johnson
turns and calmly returns to her cab talking on the radio as she goes. She is not fleeing nor are any other
passengers. The woman in the puffer coat remains at the call button but stays in the car, even though offender is
still in her seat. At 9:02:37 there appears to be a small blade in offender’s hand, though it might be a key. At 9
02:51 one passenger, wearing a red stocking cap, does detrain but not in a panic and he leaves from a position
that is nowhere close to offender. The woman in the puffer coat moves closer to offender at about 9;04 though
she remains standing.

Offender exits into the next car at 9:04:15. There is no panic or flight among the other passengers as she transits
down the aisle. At 9:04 Johnson, who is in her operating cab makes an announcement and at 9:04:30 she looks
out the widow which she leaves open. She again looks out at 9:04:59 and at 9:05:22 is still leaning out the open
window speaking with another CTA employee.

A CTA employee boards the car at 9:06:33 with Johnson still in her cab, window open, sometimes looking out.
At 9:09: 01 she she’s filling out paperwork in the cab. She leans out the open cab window again at 9:09:27,
9:10, and at 9;11;16 watching down the platform. At 9:12 :06 Johnson shuts the cab window, comes out of the
cab, and exits the train car onto the platform followed by the other CTA employee

Offender comes back into the car at 9:13;01 and takes her same seat. The same male across from her has never
moved and does not move now. The female in the puffer coat woman also remains where she had been
standing. Offender utters no words nor makes any movements. At 9:13:33 Chicago Police officers appear near
the door at which offender is seated. She arises without incident, holding out her hands which are empty, and
exits the car voluntarily. There is no struggle.

Johnson reenters the car at 9:14:11 and goes to her cab. At 9:14 41 she re-opens the window and looks down
platform. The video ends at 9:15.

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER’S EMPLOYMENT BY THE RESPONDENT, THE ARBITRATOR
FINDS AS FOLLOWS:

The incident reviewed in depth above involved no physical contact or injury. Thus, Johnson has got to prove, by
a preponderance of the evidence, that her condition (apparently resolved “Adj Disorder Mixed” with residual
anxiety and fear) was caused or aggravated by a “sudden severe emotional shock” which would similarly
impact “a person of normal sensibilities”. Diaz v I1l. Workers Comp. Com;n, 989 N.E. 27 233,370 Ill. Dec 845
(2™ Dist 2013)

Examining published decisions discloses the following circumstances fit the definition of “sudden severe
emotional shocks” allowing recovery for mental distress without physical trauma in an Illinois Worker
Compensation action: pulling the severed hand of a co-worker from a machine, Pathfinder Co. v Industrial
Comm’n., 62 I11. 2d 556, 343 N.E 2d. 913 (1976); sheltering from a suspect because he continues to advance
and refuses an order to drop his orange tipped gun, Diaz supra; commanding a fire scene where one of your
firefighters is killed, Moran v. Ill. Workers’ Comp. Comm’n, 59 N.E. 3d 934, 406 Ill. Dec. 156 (1st Dist. 2016);
exiting the bus you’re operating to find a pedestrian lying in a fetal position at roadside and learning he later
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died, Chicago Transit Authority v I1l. Workers Comp. Comm’n 989 N.E. 2d 608, 371 IlI. Dec. 18 (1% Dist,
2018)

Herein, Johnson from a physical distance of at least 6 feet exchanged words with a passenger who was flipping
metal (which may have been a knife) but who never left her seat. The passenger never made any threatening
gestures. Johnson never showed fear or upset. She always appeared calm and deliberate. After her brief
exchange with offender, she went back in her cab but continued to lean out of her window which remained open
thus exposing herself.

None of the other passengers were panicked. They remained seated. Several remained near the offender. They
observed her at times but at others took no note. They never fled even though they had opportunities One did
leave the train eventually, but it certainly didn’t seem he was retreating out of fear, more like impatience due to
the delay. (Cf. Dixon v. Chicago Transit Authority, 17 WC 022491, 19 IWCC 00566 where video displayed the
alleged offender run onto a bus pushing past several passengers onto the front of the bus; the petitioner ducking
down under her steering wheel; and passengers diving on the ground and moving hastily toward the back of the
bus)

Johnson claims that events on her CTA train around 9 am on December 21, 2020, constitute a sudden severe
emotional shock. Taking the time to closely watch 40 minutes of video, RX 1, conclusively demonstrates that
they do not. The fundamental question of compensability comes down to the meaning of the words the Courts
have chosen to define the standard a petitioner has to meet. Here Johnson has not

s __'.';7"

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

proved circumstances meeting them.

In light of the Decision on Issue A this issue is Moot.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

In light of the Decision on Issue A this issue is Moot,
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WITH RESPECT TO ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

In light of the Decision on Issue A this issue is Moot,

WITH RESPECT TO ISSUE (L)), WHAT IS THE NATURE AND EXTENT OF THE INJURY, THE
ARBITRATOR FINDS AS FOLLOWS:

In light of the Decision on Issue A this issue is Moot,
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

TWANA RILEY,

Petitioner,

VS. NO: 23 WC 003685

CRESCENT CARE,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein

and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, temporary total disability and prospective medical care, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
11.2d 327, 399 N.E.2d 1322, 35 Tll.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 7, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $27,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 1, 2024 s/ Carolyn M. Doberty
0: 04/25/24 Carolyn M. Doherty
CMD/ma
045 1s/ Wane Parker

Marc Parker

Is/ Clrvstophen 4. Harnis
Christopher A. Harris
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) [ ] Second Injury Fund (§8(c)18)
|X| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Twana Riley Case # 23 WC 003685

Employee/Petitioner
V.

Crescent Care
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Geneva, on 10/19/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?
. |X| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:| What was the date of the accident?
|:| Was timely notice of the accident given to Respondent?
|X| Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?
. |:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

“ " TXIaoTmUuANw

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |X| Is Petitioner entitled to any prospective medical care?

L. |X| What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. [ ]Is Respondent due any credit?
0. [] Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, 2/2/23, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $27,128.92; the average weekly wage was $521.71.

On the date of accident, Petitioner was 53 years of age, single with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of $266.00 from AMCI,
$164.44 from Greater Family Health, $2,675.00 from Suburban Orthopedics, $17,390.14 from North Lake Therapy and Rehab, and
any related expenses from Advocate Sherman as provided in Sections 8(a) and 8.2 of the Act. Payment of said expenses shall be
made directly to the Petitioner and her attorney.

Respondent shall pay Petitioner temporary total disability benefits of $347.81 /week for 18-3/7 weeks, commencing 2/9/23 through
2/13/23, and from 6/13/23 through 10/19/23, as provided in Section 8(b) of the Act.

Respondent shall authorize and pay for the prospective medical care as prescribed by Dr. Chhadia, including the right arm/shoulder
surgery.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

Spn k] Sowantlc

Signature of Arbitrator Gerald Granada

November 7, 2023

Twana Riley v. Crescent Care, 23WC00368S - ICArbDec19(b)
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Twana Riley v. Crescent Care, 23WC003685
Attachment to Arbitration Decision 19(b)
Page 1 of 4

FINDINGS OF FACT

This case involves Petitioner Twana Riley, who alleges to have sustained injuries while working for Respondent Crescent
Care on February 2, 2023. Respondent disputes Petitioner’s claim, with the issues being: 1) accident; 2) causation; 3) medical
expenses; 4) TTD; and 5) prospective medical care.

Petitioner’s testimony

Petitioner has worked for Respondent as a dietary aide for three and a half years prior to February 2, 2023. On February 2,
2023, she was attempting to move a food cart off an elevator. After moving the cart off the elevator, she noticed that the cord
from the cart was stuck between the elevator doors that had closed. She attempted to pull the cord out of the closed elevator
doors as the elevator began to rise. As the elevator began going up, it pulled the food cart upward by the cord and the cart
began to fall to its side. Petitioner attempted to prevent the cart from falling by holding onto it, but the cart eventually fell
over. Petitioner testified that felt pain in her right shoulder later that day.

Video evidence

Respondent played a video of the incident that was viewed during the arbitration hearing. In the video, the Petitioner is seen
standing behind a large metal food cart that appeared taller than the Petitioner. The cart fell as Petitioner described. Petitioner
is positioned behind the cart as it falls and cannot be seen until the cart begins to tilt to the side as it falls. As the cart is seen
falling to its side, Petitioner’s right arm is not visible. Petitioner testified that she was holding the cart with her right hand and
tried to hold up the cart to keep it from falling. As the cart tipped over, Petitioner let it fall and she backed away as it fell.
Petitioner testified that she injured her right arm while the cart was falling and she was holding on to the cart.

Medical treatment

On February 5, 2023, Petitioner presented to Advocate Sherman Hospital complaining of right shoulder pain. (PX1, p. 387)
Petitioner gave a history of injuring her right shoulder at work on February 2, 2023 while pushing and eventually holding a
cart with a cord attached to it, the cord got trapped in the elevator door and as the elevator door was rising, it caused the cord
to snap and in the process it yanked her right upper extremity at the shoulder joint and she felt a pop in the right shoulder
immediately. (Id, p. 387-388). Petitioner reported having no prior issues or injuries to the right shoulder. Following a physical
examination and an x-ray of the right shoulder, Dr. Zahid Shuttari diagnosed Petitioner with acute pain of the right shoulder.
(1d, p. 380). Due to the diagnosis, Dr. Shuttari ordered an MRI of the right shoulder, provided Petitioner with a sling to use for
the right shoulder, prescribed Anaprox DS for pain relief, and released Petitioner back to work with restrictions of no lifting
with right upper extremity; no use of the right hand; and no elevation of the right upper extremity above the right shoulder
height. (1d, p. 389).

On February 8, 2023, Petitioner was seen at Greater Family Health for hypokalemia and right shoulder pain. (PX2, p. 401).
Following a physical examination, Dr. Mark Thompson diagnosed Petitioner with impingement syndrome of the right
shoulder and instructed Petitioner to follow up with an orthopedic specialist. (1d, p. 408).

On February 9, 2023, Petitioner had a telemedicine visit with Dr. Jesse Day out of AMCI with complaints of right shoulder
pain following her February 2, 2023 work accident. (PX3, p. 421). Again, Petitioner gave a history of working as a dietary
aide and a cart full of trays was about to fall due to the cord being in the elevator door and she tried prevent the cart from
falling but ended up injuring her right shoulder. Petitioner informed Dr. Day that she felt immediate pain after the accident and
reported it right away to her supervisor. /d. However, she continued to work the next few days but was eventually seen by a
physician on February 5, 2023 due to severe pain in the right shoulder. Petitioner informed Dr. Day that her pain level during
the phone visit was a 9 out of 10 on a 10 point pain scale with increased pain when raising her arm above the level of the head,
pulling and lifting. Petitioner localized the pain primarily superiorly, described it as throbbing pain, and reported weakness in
the shoulder with restriction in active range of motion. Due to the ongoing pain, Petitioner reported taking Naproxen and
Tramadol with minimum relief and having difficulty with sleeping. Dr. Day ordered Petitioner to remain off work until she
was examined by an orthopedic specialist, prescribed pain medications, and ordered a course of physical therapy. (/d, p. 415).

On February 13, 2023, Petitioner started physical therapy as prescribed by Dr. Day at North Lake Therapy & Rehab with Dr.
Saoud Dabbah. (PX5). At the hearing, Petitioner testified that she still does therapy with Dr. Dabbah.
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Twana Riley v. Crescent Care, 23WC003685
Attachment to Arbitration Decision 19(b)
Page 2 of 4

On February 14, 2023, Petitioner was seen by Dr. Ankur Chhadia out of Suburban Orthopedics for an evaluation of her right
shoulder. (PX4, p. 441). Petitioner once again gave the same history of her February 2, 2023 work accident as the one she
gave at the hearing, at Advocate Hospital, and to Dr. Day- while working as a dietary aid, she was pushing a cart full of trays
and while trying to prevent the cart from falling, she injured her right shoulder while trying to catch the cart with her arm
outstretched, she ended up hearing a pop in her right shoulder. /d. Petitioner noted that the cart weighed about 100 pounds as it
was fully loaded. Petitioner informed Dr. Chhadia that she attempted to work for a few days thereafter, however when the pain
became too unbearable, she ended up going to Advocate Hospital. Petitioner reported to Dr. Chhadia that she had no prior
injuries, accidents, or pain with regards to the right shoulder (prior to the accident). Petitioner noted increased pain in the right
shoulder when raising her arm above the level of her head and with any pulling/lifting activity. At that visit, Petitioner’s pain
level was a 10 out of 10 and that she was taking Tramadol that provided minimum relief. Dr. Chhadia had Petitioner undergo
an x-ray of the right shoulder. Following a review of the x-ray results coupled with a physical examination, Dr. Chhadia
diagnosed Petitioner with a right shoulder rotator cuff tear and bicipital tenosynovitis. (Id, p. 443). In response to the
diagnoses, Dr. Chhadia placed an order for an MRI of the right shoulder, prescribed pain medications, ordered another course
of physical therapy and instructed Petitioner to remain off work. (1d, p.443-445).

On March 1, 2023, Petitioner underwent an MRI of the right shoulder at Advocate Sherman Hospital. The MRI revealed the
following: Supraspinatus tendinopathy without full-thickness tear and suspected type II SLAP tear of the anterior superior
glenoid labrum extended into the biceps anchor. (PX1, p. 306-307).

On March 10, 2023, Petitioner returned to see Dr. Chhadia. (PX4, p. 436). Petitioner informed Dr. Chhadia that the pain in the
right shoulder was still present and that it was radiating into her cervical spine. Petitioner noted there to be throbbing pain,
weakness, numbness and tingling in her right shoulder. (Id, p. 436). At that visit, Petitioner’s pain level was an 8 out of 10. At
that visit, Dr. Chhadia reviewed the March 15t MRI of the right shoulder. Following a review of the MRI along with
conducting a physical examination, Dr. Chhadia diagnosed Petitioner with a right rotator cuff strain, bursitis/tenonitis, and
bicipital tenosynovitis. (Id, p. 439). Dr. Chhadia informed Petitioner the treatment options she could elect to undergo in order
to treat her right shoulder condition, which included injections and surgical intervention. Dr. Chhadia also ordered another
course of physical therapy for 4-6 weeks and for Petitioner to remain off work for 4 weeks. (Id, p.448;440).

On April 7, 2023, Petitioner followed up with Dr. Chhadia still complaining of right shoulder pain. Petitioner rated the pain as
a 7 out of 10 and having to take Tramadol for any relief. (PX4, p. 431). Due to the ongoing pain coupled with the MRI
findings, Dr. Chhadia ordered and administered a Triamcinolone injection into the right shoulder subacromial space. (/d, p.
434) Following the injection, Dr. Chhadia prescribed another course of therapy for 4-6 weeks and ordered Petitioner to remain
off work (Id, p. 447;434).

On May 5, 2023, Petitioner returned to Dr. Chhadia and reported some improvement following the cortisone injection,
however the injection was wearing off and the pain returned in the right shoulder, which was radiating into the cervical spine.
(PX4, p. 428). Petitioner also noted numbness and tingling going down the right arm and into the right hand. Petitioner
communicated to Dr. Chhadia that she had been attending therapy 3 times a week and feeling sore following the sessions.
Petitioner detailed hearing occasional cracking in her right shoulder. At that visit, Petitioner’s pain level was a 6 out of 10.
Due to the ongoing pain and diagnosis, Dr. Chhadia administered another Triamcinolone injection into the right shoulder
subacromial space. (/d, p. 430). Following the injection, Dr. Chhadia instructed Petitioner to continue with therapy and
ordered her to remain off work for another 4 weeks. (Id, p. 426).

On June 2, 2023, Petitioner followed up with Dr. Chhadia and reported ongoing and persistent pain for the prior 4 months in
the right shoulder that was radiating into the cervical spine. (PX4, p. 451) At that visit, Petitioner described her pain level as a
7 out of 10. Following an examination, Dr. Chhadia diagnosed Petitioner with a complete rotator cuff tear or rupture of the
right shoulder, biceps tendinitis and bursitis. (1d, p. 451). Due to the ongoing pain and the fact that Petitioner failed 4 months
of conservative treatment, which included physical therapy, activity modifications, pain medications, and injections, Dr.
Chhadia ordered surgery in the form of a right shoulder arthroscopic rotator cuff repair versus debridement subacromial
decompression and extensive debridement. (/d, p. 452). Dr. Chhadia also prescribed another 4-6 weeks of physical therapy
and pain medications. (/d, p. 453). Petitioner was again ordered to remain off work for another 4 weeks. (Id, p. 452).

On June 7, 2023, Petitioner underwent an Independent Medical Evaluation with Respondent’s Section-12 examiner, Dr.
Michael Birman. Dr. Birman diagnosed Petitioner with right shoulder rotator cuff tendinitis and right shoulder SLAP tear. Dr.
Birman also reviewed the 40-second video of the accident and opined that the accident seen in the video was not the cause of
Petitioner’s right shoulder condition. Dr. Birman explained that the mechanism of injury that Petitioner describes was
plausible for causing or aggravating a right shoulder rotator cuff tendonitis and SLAP tear, the video does not support that a
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right shoulder injury occurred in a way that the Petitioner described. He noted that Petitioner described that she tried to stop
the cart from falling by holding her right arm forcefully overhead — which Dr. Birman did not see in the video. Dr. Birman
could not reconcile the Petitioner’s history of injury with the video of the incident.

On June 30, 2023, Petitioner returned to see Dr. Chhadia and rated her right shoulder pain as a 7 out of 10. (PX4, p. 449).
Following an examination, Dr. Chhadia placed another order for right shoulder surgery, prescribed an additional 4-6 weeks of
physical therapy and ordered Petitioner to remain off work. (/d, p. 450).

On July 6, 2023, Dr. Chhadia authored a response to Dr. Birman’s IME report. (PX7). Dr. Chhadia opined that Petitioner’s
initial physical examination with him revealed tenderness to palpation, limited range of motion and weakness, and that the
diagnostic imaging studies were consistent with rotator cuff tendinopathy subacromial impingement and a type II SLAP tear.
Dr. Chhadia also opined that Petitioner’s diagnoses were that of a rotator cuff strain, bursitis tendinitis, biceps tenosynovitis,
and type II SLAP tear of the right shoulder. However, despite activity modifications, physical therapy and an injection,
Petitioner received transient relief from the treatments and still had persistent symptoms and dysfunction.

On July 28, 2023, Petitioner followed up with Dr. Chhadia still complaining of right shoulder pain. (PX8, p.561). Petitioner
reported that the pain was radiating up to her cervical spine and rated the pain as a 7 out of 10. Again, Dr. Chhadia placed an
order for right shoulder surgery and prescribed an additional 4-6 weeks of physical therapy. Dr. Chhadia opined that the
diagnosed condition for which Petitioner was treating for is more likely causally connected to the accident that the Petitioner
described. (Id, p. 562). Petitioner was ordered to remain off work following the examination.

On August 25, 2023, Petitioner returned to see Dr. Chhadia and rated the pain in her right shoulder as a 7 out of 10. (PX8, p.
563) Following an examination, Dr. Chhadia once again placed an order for right shoulder surgery, prescribed another 6
weeks of physical therapy and ordered Petitioner to remain off work. (1d, p. 564).

Petitioner testified that she currently has complaints of pain in her right shoulder that has affected her sleep. She favors her

left arm in her daily activities and wants to undergo the surgery recommended by Dr. Chhadia.

CONCLUSIONS OF LAW

1. Regarding the issue of accident, the Arbitrator finds that the Petitioner has met her burden of proof. In support of that
finding, the Arbitrator relies on the Petitioner’s unrebutted testimony and the evidence presented at the hearing. The Arbitrator
notes that the question of accident is the primary issue underlying the disputes in this case. Petitioner’s testimony that she
injured her right shoulder while trying to prevent a 100-pound heating cart from falling was corroborated by the
preponderance of the medical evidence that show a consistent history of injury. Respondent relies on the video showing the
actual incident in which the Petitioner’s right hand is not seen holding onto the cart as it falls. However, in reviewing the
video at trial, the view of Petitioner’s right arm is obscured by the tall, metal cart prior to that cart tipping over. While
viewing this video during the hearing, Petitioner credibly explained that she was standing behind the cart, her right arm was on
the cart and her left hand (which can be seen on the video) was on the top of the cart as it began to topple over. Petitioner
testified that she injured her shoulder as the elevator was moving up and pulling the cord attached to the cart, and the cart was
falling. There was no evidence offered to rebut Petitioner’s account of her accident and her explanation of what was seen on
the video evidence. Based on these facts, the Arbitrator finds that the Petitioner sustained an accident while working for
Respondent on February 2, 2023.

2. Regarding the issue of causation, the Arbitrator finds that the Petitioner has met her burden of proof. In support of this
finding, the Arbitrator relies on the Petitioner’s unrebutted testimony and the preponderance of the medical evidence — all of
which show that Petitioner sustained an injury to her right arm/shoulder resulting in supraspinatus tendinopathy without full-
thickness tear and suspected type II SLAP tear of the anterior superior glenoid labrum extended into the biceps anchor.
Respondent disputes this case based on the opinions of their IME, Dr. Birman, whose diagnosis was similar to those of the
treating physicians, but who found no causation based on his review of the video depicting the incident in question. However,
as indicated above, the Arbitrator finds the video does not negate Petitioner’s accident claim, and therefore places more weight
on the opinions of the treating physicians regarding the question of causation. Furthermore, there is no evidence of any other
trauma to Petitioner’s right shoulder after the work accident nor has there been any superseding, intervening accidents to break
the chain of causation. Therefore, the Arbitrator concludes that the Petitioner’s current condition of ill-being in her right
arm/shoulder is causally connected to her February 2, 2023 work accident.
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3. Regarding the issue of medical expenses and consistent with the findings above, the Arbitrator further finds that the
Petitioner’s medical treatment related to her right arm/shoulder following her February 2, 2023 work accident has been
reasonable and necessary in addressing her work-related conditions. As such, Respondent shall pay for the following
expenses subject to the Fee schedule and in accordance with Sections 8(a) and 8.2 of the Act:  Greater Family Health:
$164.14; AMCI: $266.00; Suburban Orthopedics: $2,675.00; and North Lake Therapy and Rehab: $16,960.00. Furthermore,
Respondent shall pay for any related medical expenses from Advocate Sherman Hospital. Said expenses shall be paid directly
to the Petitioner and her attorney.

4. Regarding the issue of TTD and consistent with the findings above, the Arbitrator further finds that the Petitioner has been
temporarily totally disabled from February 9, 2023 through February 13, 2023, and from June 16, 2023 through October 19,
2023. This is supported by the Petitioner’s unrebutted testimony and the medical evidence showing Petitioner was medically
restricted from returning to work for these time periods and Respondent either did not or could not accommodate Petitioner’s
restrictions at the time.

5. Regarding the issue of prospective medical care and consistent with the findings above, the Arbitrator further finds the that
the Petitioner’s request for prospective medical treatment is both reasonable and necessary in addressing her work-related
arm/shoulder condition stemming from her February 2, 2023 work accident. The need for surgery was not disputed by
Respondent’s IME. Accordingly, Respondent shall authorize and pay for the surgery and any related treatment, as
recommended by Petitioner’s treating physicians, subject to the Fee Schedule and in accordance with the provisions of Section
8 and 8.2 of the Act.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DONALD REED,
Petitioner,
Vs. NO: 21 WC 31393
MV TRANSPORTATION,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of permanent partial disability (PPD)
benefits, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 6, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall receive
a credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $4,100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in the Circuit Court.

May 1, 2024 I/ (lnistopter 4. Famnis
Christopher A. Harris
CAH/pm
d: 4/25/24 I8! Canalyn . Dotrerty
052 Carolyn M. Doherty
Is! Wane Parker

Marc Parker
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(¢)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Donald Reed Case # 21 WC 031393
Employee/Petitioner

V. Consolidated cases: N/A
MV Transportation

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joseph Amarilio, Arbitrator of the Commission, in the city of
Chicago, on August 25, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance [ ]TTD

L. |X| What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. |:| Other

FSEZomMmUOow

~

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On September 13, 2021, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $41,600.00; the average weekly wage was $800.00.
On the date of accident, Petitioner was 59 years of age, unmarried with 2 dependent children.
Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall not be given a credit for $752.37 maintenance for a TTD overpayment per the stipulation of
the parties

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $480.00 per week for 10 weeks, because
the injuries sustained caused the 2 % loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $0 per week for 0 weeks, because the
injuries sustained caused the 0% loss of the leg, as provided in Section 8(¢e) of the Act.

As aresult of the September 13,2021 accident Petitioner sustained a concussion, forehead contusion, neck strain,
right shoulder strain, and a right knee contusion all of which are causally related to the accident.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

/S/ %%Mﬁ A marilss NOVEMBER 6, 2023

Signature of Arbitrator JOSEPH D. AMARILIO
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
IN THE STATE OF ILLINOIS

AMENDED ATTACHMENT TO ARBITRAITON DECISION

DONALD REED, )
)
Petitioner, )

) Number: 21 WC 031393
VS. )
)
MV TRANSPORTATION, )
)
Respondent. )

STATEMENT OF FACTS AND CONCLUSIONS OF LAW

I PROCEDURAL HISTORY

Mr. Donald Reed (Petitioner) caused to be filed an Application for Adjustment of Claim for
benefits under the Illinois Worker's Compensation Act. Petitioner alleged that he sustained an
injury while working in his capacity at MV Transportation (Respondent) on September 13, 2021.
This claim proceeded to hearing on August 25 2023, before the Arbitrator in the City of Chicago,
County of Cook. Petitioner testified in support of his claim.

At trial the parties stipulated to a $752.37 credit for a TTD overpayment. (Arb. X 1) The
submitted exhibits and the trial transcript of the hearing were examined by the Arbitrator. The
parties mutually requested a written decision, including findings of fact and conclusions of law
pursuant to the Act. (Arb. X 1)

II. FINDINGS OF FACT

Petitioner is an employee of MV Transportation. He was a 59 year old father of two
dependent children (Pet. Exhibit 1). Mr. Reed had been working for MV Transportation in
Rosemont where his job consisted of driving a passenger bus. (Transcript page 8). As of
September 13, 2021, Mr. Reed had worked at the facility for four years (Transcript page 7). Mr.
Reed worked between ten to twelve hours on a given day. (Transcript page 10). The parties
stipulated that his average weekly wage was $800.00 during the year proceeding the accident of
September 13, 2021.

Accident is not in dispute. On September 13, 2021, the Petitioner was performing his
regular work duties, as he reviewed his paperwork, preparing to enter his bus, near the Rosemont
Blue Line station when he lost his balance and tripped (Transcript page 12). Upon losing his
balance, Mr. Reed’s right knee, right arm, and neck went into the curb, and his head bounced off

1



24IWCC0201

the cement (Transcript page 12). After the fall, the first thing Mr. Reed remembers was his two
co-workers yelling “Don, Don, wake up, wake up.” (Transcript page 16). Upon waking up, his
co-worker told Mr. Reed that he was out for 30 - 45 seconds (Transcript page 16). Mr. Reed
described the feeling as “kind of like in a dream.” (Transcript page 16). Upon regaining
consciousness, Mr. Reed felt pain in his right knee, right shoulder, and head.” (Transcript page
17). Mr. Reed recalled that he was also bleeding from his forehead (Transcript page 18). In the
moments following the fall, Mr. Reed was advised to stay on the ground until the ambulance
arrived, which he did (Transcript page 18). When the paramedics arrived on scene, Mr. Reed
attempted to explain what happened but was having difficulties due to feeling drowsy after the fall
(Transcript page 19). Mr. Reed was then placed in a cervical collar and put into an ambulance
(Transcript page 18-19). Mr. Reed was subsequently transported to the emergency room at
Resurrection Medical Center (Transcript page 20).

The Ambulance report recorded that the paramedics found Petitioner sitting on the steps of
his CTA bus. Petitioner fell face down onto the ground due to a mechanic fall with no loss of
consciousness as reported by an unnamed bystander. The paramedics recorded that Petitioner had
a small one-inch abrasion on his forehead with no bleeding. Petitioner also reported right shoulder
pain and neck stiffness. He was placed in a neck brace and taken to the emergency room. (PX 2,

p-4)

Upon arrival at the emergency room of Resurrection Medical Center, Mr. Reed reported
that he tripped and briefly lost consciousness (Pet. Exhibit 3). He complained of dizziness,
headaches, neck pain, and right shoulder pain (Pet. Exhibit 3). Mr. Reed’s principal diagnosis was
a concussion (Pet. Exhibit 3). He was also diagnosed with a cervical sprain, right shoulder pain,
and an abrasion to his head. (Pet. Exhibit 3). He underwent a CT scan of the cervical spine and
head (Pet. Exhibit 3). He also underwent an X-ray of his right shoulder (Pet. Exhibit 3). Upon
discharge, he was provided with pain medication, and advised to follow up in two days for
clearance to work if he is feeling better (Pet. Exhibit 3).

The next day he presented to Concentra Morton Grove at Respondent’s request. Pet.
Exhibit 4). Mr. Reed reported to the providers at Concentra that he had tripped while switching
buses and while falling his head bounced off the cement (Pet. Exhibit 4). Mr. Reed reported that
he continued to have a headache and mild dizziness (Pet. Exhibit 4). The providers at Concentra
diagnosed Mr. Reed with a forehead contusion, acute neck strain, and a right shoulder strain (Pet.
Exhibit 4). At the end of this visit, the providers at Concentra cleared Mr. Reed to return to work
(Pet. Exhibit 4). Mr. Reed testified that he was cleared to work despite never being evaluated at
Concentra (Transcript page 24).

As Petitioner did not feel right, the next day he reported to his primary care facility, Healing
Hands (Transcript page 25). His pain complaints and diagnoses were unchanged. (Pet. Exhibit 5).
Mr. Reed reported that he still felt lightheaded and dizzy (Pet. Exhibit 5). Mr. Reed told the
physician that “it just feels like when people are talking, they are in another world.” (Pet. Exhibit
5). Following his evaluation, the providers at Healings Hands diagnosed Mr. Reed with a
concussion and instructed him to rest and not to drive (Pet. Exhibit 5). Mr. Reed was also provided
with pain medication for his right shoulder (Pet. Exhibit 5).
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Years prior to the September 13, 2021, fall, Petitioner had a knee replacement. (Transcript
page 34). However, it was not until this fall that Mr. Reed’s knee pain returned (Transcript page
35). Mr. Reed stated, “I thought because I had a knee replacement. I thought that—it was going
through my leg it hurt that bad” (Transcript page 21). As Petitioner’s right knee pain persisted, on
September 27, 2021, he presented to Dr. Regan at Illinois Bone & Joint for evaluation (Pet. Exhibit
6). Petitioner preferred treatment at Illinois Bone & Joint for his right knee because he wanted to
be seen by his bone doctor (Transcript page 42). He attempted to enter treatment with Illinois
Bone & Joint earlier but was not able to get an appointment until that date (Transcript page 44).
He provided a history to Dr. Regan stating that he had landed on his knee and since then he’s had
a slight numbness sensation in his right knee (PX 6). He also reported that he continued to have
concussion symptoms (PX 6). Petitioner said that he could not work because of his right knee pain
(PX 6). He also reported that he had not had any pain in his knee before the fall (PX 6). After an
evaluation and reviewing Xray’s, Dr. Regan diagnosed Petitioner with a right knee contusion (PX
6). Dr. Reagan also continued to keep him off work (PX 6). Petitioner was provided with pain
medication and told to follow up in two weeks (Pet. Exhibit 6).

On October 7, 2021, Mr. Reed returned to his primary care facility to report that he no
longer was having headaches and was feeling “90%-100% better” (PX5). Mr. Reed reported that
he wanted to return to work and was given a note to be released for work on October 11, 2021 (PX
5).

On October 8, 2021, Mr. Reed returned to see Dr. Regan with Illinois Bone & Joint (PX
6). At that visit, Mr. Reed noted that he felt he had recovered enough to return to his regular duties
(PX6). Subsequently, Dr. Regan provided Mr. Reed with a note stating that he could return to
work on October 11, 2023, at full duty (PX6). Mr. Reed also had a follow up with at Concentra
on October 11, 2023, to confirm that he was ready to return to work (PX 4).

Mr. Reed followed up with Dr. Regan one final time on November 5, 2021 (Pet. Exhibit
6). On that date, Mr. Reed noted his knee pain was no longer significant, and that he was tolerating
his job without issue. (PX 6).

Petitioner testified that he was in significant pain after the fall, reporting his pain to be a
10/10 at the emergency room (Transcript page 23). In the days after the fall, the pain had not
improved and he continued to feel sore, drowsy, and dizzy (Transcript page 25). During his time
in treatment, he was not able to do the things he liked to and instead just rested and sat around
(Transcript page 28). It took a couple weeks for Petitioner’s dizziness to subside (Transcript page
32). With treatment and time, the pain throughout his body eventually dissipated and he was able
to return to work. Prior to September 13, 2021, Mr. Reed never had any chronic headaches or
dizziness (Transcript page 35). Mr. Reed also never had any prior pain or medical treatment for
his neck (Transcript page 35). A long time prior to September 13,2021, Mr. Reed had a right knee
replacement (Transcript page 34). However, Mr. Reed was pain free in the knee immediately prior
to September 13, 2021 (Transcript Page 35).

Other than the testimony of the witnesses, Donald Reed, the Petitioner submitted his
Exhibits 1-7 into evidence and Respondent did not submitted any Exhibits into evidence.
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CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set
forth below. The Act provides that, in order to obtain compensation under the Act, the employee
bears the burden of proving, by a preponderance of the evidence, all of the elements of the claim.
820 ILCS 305/1(d). O’Dette v. Industrial Comm ’'n, 79 1l1. 2d 249, 253 (1980) It is well established
that the Act is a humane law of remedial nature and is to be liberally construed to effect the purpose
of the Act - that the burdens of caring for the casualties of industry should be borne by industry
and not by the individuals whose misfortunes arise out of the industry, nor by the public. Shell Oil
v. Industrial Comm’n, 2 111.2™ 590, 603 (1954).

Credibility: Decisions of an arbitrator shall be based exclusively on the evidence in the
record of the proceeding and material that has been officially noticed. 820 ILCS 305/1.1(e). The
Arbitrator, as the trier of fact in this case, has the responsibility to observe the witnesses testify,
judge their credibility, and determine how much weight to afford their testimony and the other
evidence presented. Walker v. Chicago Housing Authority, 2015 IL App (1%) 133788, § 47. The
Arbitrator finds that Petitioner’s testimony at arbitration was credible. Petitioner answered all
questions posed to him by both attorneys and was not evasive nor defensive. The Arbitrator notes
that Petitioner is not a sophisticated individual and that any inconsistencies in his testimony was
not material and not intended to mislead the Arbitrator.

F. IS MR. REED’s CONDITION OF ILL-BEING CAUSALLY RELATED TO THE
WORKPLACE INCIDENT OF SEPTEMBER 13, 2021.

The Arbitrator finds that the Petitioner’s condition of ill-being is related to the workplace
incident of September 13, 2021 based on the chain of events. As a result of the accident Petitioner
sustained a concussion, forehead contusion, neck strain, right shoulder strain, and a right knee
contusion. In so finding, the Arbitrator relies on the credible testimony of the Petitioner, taken
together with the medical records of his treating medical physicians.

Petitioner was seen at the emergency room immediately after the fall. Petitioner reported
that he believed that he briefly lost consciousness and that he felt very dizzy. He also reported that
he had significant pain in his right shoulder and cervical spine. Upon undergoing a physical
examination and imaging, the attending physician at the emergency room diagnosed Petitioner
with a concussion, sprain of the cervical spine, right shoulder pain, and an abrasion to the head.
Despite not fully evaluating Petitioner, parts of the diagnoses were echoed by the physician at
Concentra, the facility his employer sent him to. At Concentra, Mr. Reed was diagnosed with a
forehead contusion, neck strain, and shoulder strain. When Petitioner presented to his primary
care facility two days after the fall, he reported he still was feeling lightheaded and dizzy. He also
reported having the same pain as he had at the emergency room. Petitioner was again given a
primary diagnosis of a concussion without loss of consciousness.

Petitioner was also seen at Illinois Bone & Joint on September 27, 2021, as it took some
time for him to be seen by an orthopedic surgeon. Mr. Reed reported that he still had concussion



24IWCC0201

symptoms and that he continued to have pain in his right knee. Upon evaluation and imaging, Dr.
Regan diagnosed Mr. Reed with a right knee contusion.

Petitioner was 59-year-old on the date of his injury. He testified that he never had any pain
or medical treatment to his neck prior to this fall. Petitioner also never had any chronic headaches
or medical treatment for his head prior to this fall. There is also nothing to suggest that Petitioner
had any right shoulder pain prior to this fall. The only prior surgical history listed in the records
is a right knee replacement that Petitioner testified to occurring “a long time ago.” Petitioner
testified that immediately prior to this fall, he had no issues with his right knee. Mr. Reed was
able to perform his work duties without issue and it was not until this injury to his right knee that
he had to be taken off work. There is absolutely no indication in the record that he ever made
complaints of any pain in his head, right knee, right shoulder, or neck leading up to the workplace
incident. There are no medical records that pre-date the September 13, 2021, fall that show
Petitioner had pain prior to September 13, 2021.

The petitioner carries the burden of providing his case by a preponderance of the evidence.
In the present case, the preponderance of the evidence provides that Petitioner’s condition of ill-
being is related to the September 13, 2021, work incident. The Arbitrator finds the Petitioner’s
testimony credible; further that testimony is corroborated by the medical records. There is no
evidence Petitioner had any head, right shoulder, or neck pain at any time prior to the September
13, 2021, incident. There is also no evidence Petitioner has had any pain or issues with his right
knee since the time that he had his knee replacement. No evidence was introduced that Petitioner
missed time off work or requested time off work due to issues with his shoulder, neck or knee. No
evidence was introduced that Petitioner was unable to perform his dues as a bus driver due any
preexisting symptomatic condition of illbeing.

Taken all of the evidence together, the arbitrator concludes that Petitioner has proven, by
a preponderance of the evidence, that his claimed head, right knee, right shoulder, and neck
condition is related to the September 13, 2021, work incident.

L. WHAT IS THE NATURE AND EXTENT OF THE INJURY?

Petitioner suffered soft tissue injuries to his head, right knee, right shoulder, and
neck. The medical evidence establishes that Petitioner sustained a right knee
contusion, right shoulder strain and neck strain. The evidence also reveals that
Petitioner also suffered a concussion. Whether he lost consciousness or not is not
determinative in rending a decision on the nature and extent of his injury. Petitioner
testified to being dizzy, nauseous, and confused following the incident. He reported
feeling concussed as far out as September 27, 2021, two weeks after the fall had
occurred. It was not until October 7, 2021, that he reported that his headaches had
gone away and felt 90%-100% better. Petitioner was diagnosed with a concussion
both by the emergency room as well as his primary care facility. There has also been
nothing in the record to dispute Mr. Reed’s soft tissue injuries to his right knee, right
shoulder, and neck. These injuries were treated with pain medication, office visits,
and rest. As soon as Mr. Reed returned to maximum medical improvement, he
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returned to work at full duty. Petitioner did not overtreat for his injuries. He sought
the minimal medical care to cure and relieve him of his injureis.

The Arbitrator addresses Petitioner's claim for permanent partial disability (PPD)
benefits. The Arbitrator bases his determination of the level of PPD benefits upon
factors set forth in the Act, including: (i) the level of impairment contained within a
permanent partial disability impairment report; (ii) the claimant's occupation; (iii)
the claimant's age at the time of injury; (iv) the claimant's future earning capacity;
and (v) evidence of disability corroborated by the treating medical records. 820 ILCS
305/8.1b(b) (West 2014). However, "[n]o single enumerated factor shall be the sole
determinant of disability." Id. § 305/8.1b(b)(Vv).

In this case, the Arbitrator gives no weight to factor (i), as no impairment report
was submitted. The Arbitrator gives some weight to factor. (ii), As Petitioner's
occupation as bus driver with long workdays dealing with the daily joys and
aggravations of the public. The Arbitrator gives some but not great weight to factor
(ii1), as Petitioner was 59 years old at the time of his injury and may now have just 8
or more years of work remaining before retirement but tempered with the
understanding the body is less resilient with age. The Arbitrator gives no weight to
factor (iv), as Petitioner remains employed by Respondent in the same position with
no evidence of decreased wages. Petitioner also did not submit additional evidence
regarding future earnings. The Arbitrator places some weight on factor (v), as
Petitioner's current complaints of head, neck and shoulder pain find support in the
treatment records. The Arbitrator finds that it was reasonable for Petitioner to see
his orthopedic surgeon on two occasions for his knee pain in light or his prior
unrelated knee replacement too remain off work for three weeks an let his body heal
However, the Arbitrator finds that Petitioner failed to prove by a preponderance of
the evidence that he sustained a permanent partial disability to his right knee
contusion.

Ultimately, Petitioner sustained a brain concussion, neck strain, and a right
shoulder strain for which he has received conservative treatment. Petitioner did not
testify to significant disability regarding the activities of daily life. Accordingly,
Arbitrator awards PPD benefits to the extent of 2% loss of use of the person as a
whole pursuant to Section 8(d)2 of the Act and no PPD benefits for the right knee
contusion.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

ALEJANDRA TEPALE,

Petitioner,

VS. NO: 21 WC 35139

McDONALD'S,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection, the
reasonableness and necessity of the medical treatment and charges, temporary total disability,
prospective medical treatment, and evidentiary issues, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 26, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 1, 2024 5/ Chnistophen 4, Hamis
0: 4-25-24 Christopher A. Harris
CAH/tdm

052 Is/ (anolyn M. Dotlienty

Carolyn M. Doherty

Is! Warne Parker
Marc Parker
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21STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Alejandra Tepale Case # 21WC035139
Employee/Petitioner
v. Consolidated cases: N/A
McDonald's
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Wheaton, on 05/09/2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SEEZOoOmMmUOw

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 2/10 69 W. Washington Street #900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 8/12/2021, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $21,118.54; the average weekly wage was $406.13.

On the date of accident, Petitioner was 45 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $8,433.25 for TTD, $0.00 for TPD, $0.00 for maintenance, and
$17,615.32 for other benefits, for a total credit of $26,048.57.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $337.33 for 82 and 6/7 weeks,
commencing October 6, 2021 through May 9, 2023, as provided in Section 8(b) of the Act; Respondent shall
receive a credit for any TTD it has already paid.

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
Midwest Specialty Pharmacy, $13,323.19; Illinois Orthopedic Network, $39,206.79; Parkview Orthopaedic
Group SC, $421.00; Chicago Medical Imaging, $1,500.00; ATI Physical Therapy, $18,464.33; Metro
Anesthesia Consultants, $7,322.11, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall authorize the prospective medical care as prescribed by Dr. Mekhail, including the proposed
lumbar surgery.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

227 2

Signature of Arbitrator Gerald Granada

JUNE 26, 2023

Alehandra Tepale v. McDonald’s, 21WC035139 - ICArbDec19(b)
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Alejandra Tepale v. McDonald’s, 21WC035139
Attachment to Arbitration Decision 19(b)
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FINDINGS OF FACT

This case involves Petitioner Alejandra Tepale, who is also known as Alejandra Tepale Tomay.
Petitioner alleges she sustained injuries while working for the Respondent McDonald’s on August 12,
2021. Respondent disputes Petitioner’s claim, with the issues being: 1) causation; 2) medical expenses;
3) prospective medical care; and 4) TTD. Petitioner testified via a Spanish interpreter.

Petitioner works for Respondent as a kitchen manager. She has worked over 20 years for Respondent.
Her job duties include preparing the kitchen, stocking the refrigerators, and stacking boxes of items that
were to be used in the kitchen. On August 12, 2021, she was lifting boxes off a cart into the kitchen
when she felt pain in her back. She then pushed the cart and felt a “crack™ in her back and pain down her
left leg. She notified her manager and eventually sought treatment on her own.

On August 16, 201, Petitioner went to Edward Hospital where they noted her complaints of low back
pain, radiating pain down the left posterior lateral aspect of the leg. (PX 2) After finding tenderness and
positive straight leg on the left, Petitioner was eventually prescribed physical therapy, which she
underwent at Edward from September 2, 2021 through September 21, 2021.

On September 16, 2021, Petitioner underwent a lumbar MRI that revealed: (1) L4-L5 broad based left
foraminal/extraforaminal left foraminal encroachment and associated left annular fissure; (2) L5-S1
bilateral disc protrusion resultant effacement of the bilateral descending S1 and bilateral exiting L5
nerves contributing to mild bilateral lateral recess/foraminal encroachment; and (3) L3-L5 bilateral
extraforaminal disc protrusions with hypertrophy that creates bilateral foraminal encroachment.

On October 6, 2021, Petitioner saw Dr. Frank Lawrence at Elmhurst Hospital for a neurological
consultation. (Px3) At the initial visit, Petitioner complained of low back pain and pain radiating to the
left lower extremity and a history consistent with the trial testimony. On physical examination, Dr.
Lawrence noted reduced range of motion and positive Waddell’s signs. Dr. Lawrence reviewed the MRI
and agreed that there was a left L4-L5 foraminal annular tear but did not note nerve root impingement.
Dr. Lawrence on his review of the MRI report noted, “I had the report sent here and indeed the wording
does indicate disc problems but I disagree.” Dr. Lawrence placed Petitioner off work and recommended
Petitioner undergo physical therapy. Petitioner followed up with Dr. Lawrence on October 25, 2021 and
November 16, 2021 with similar complaints and physical examination findings. Dr. Lawrence diagnosed
Petitioner with lumbar strain and myofascial pain and recommended Petitioner undergo a facet injection.
On December 6, 2021, Petitioner underwent a bilateral L.3-4, L4-5, and L5-S1 facet injections. She
underwent a course of physical therapy at IvyRehab Physical Therapy from October 21, 2021 through
December 17, 2021. (PX 4)

On December 28, 2021, Petitioner saw Dr. Lipov at Illinois Orthopedic Network for a second opinion.
(PX 5) Dr. Lipov noted a positive straight leg raise on the left, recommended an EMG, and placed
Petitioner off work. The January 26, 2022 EMG of her bilateral lower extremities was normal. On
February 3, 2022, Dr. Lipov noted a positive Kemp and straight leg raise on the left and indicated “given
physical exam findings, additionally positive MRI findings of narrowing on the left at multiple levels,”
Dr. Lipov discussed potential injection and recommended physical therapy.

On February 11, 2022, Petitioner underwent an independent medical examination with Dr. Carl Graf at
the request of the insurance company. (RX 1, Ex.3) Dr. Graf noted straight leg raise and non-organic
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pain and Waddell signs. Dr. Graf diagnosed Petitioner with a lumbar strain with initial vague left-sided
radicular complaints. Dr. Graf also noted it was possible Petitioner suffered a disc bulge on the left at
L4-L5, but did not find any objective evidence to substantiate Petitioner’s complaints. Dr. Graf opined
Petitioner was at maximum medical improvement and did not require any further treatment. On February
3, 2023, Dr. Graf authored an addendum report in which he opined that Petitioner had ongoing
complaints of low back pain with vague occasional radiating leg pain and numbness, that Petitioner does
not require surgical intervention, and that his opinions were unchanged from the previous report. Dr.
Graf testified via evidence deposition on February 10, 2023 and his testimony was consistent with his
medical report. (RX 1)

On March 9, 2022, Petitioner followed up with Dr. Lipov, who indicated that Petitioner’s condition may
be discogenic in nature with lumbar radiculopathy and referred Petitioner for a spinal consult. Dr. Lipov
also reviewed the IME report and disagreed with the Waddell sign findings given Petitioner having

positive physical examination findings and two disk bulges or protrusions with annular tear on the MRI.

On March 18, 2022 saw Dr. Templin for a spine consultation. Dr. Templin noted lumbar flexion and
extension exacerbate pain extending to the back and left buttock. Dr. Templin reviewed the lumbar MRI
and noted there was a large annular tear posterolaterally extending to the foramen at the left side and
dorsally displacing the left L4- nerve root as it exited the foramen. Dr. Templin recommended physical
therapy, a diskogram, and placed Petitioner off work. The June 8, 2022 discogram showed a posterior
and left sided disc protrusion with a grade 4 annular tear at L4-L5 causing left foraminal stenosis and a
broad based posterior disc protrusion with grade 4 annular tear at L5-S1 with bilateral foraminal stenosis.
On June 15, 2022 with continued lower back pain and left buttock pain, similar physical examination
findings, and Dr. Templin indicated he was apprehensive to perform a two-level fusion given the risk of
improvement. Dr. Templin referred Petitioner for a second orthopedic opinion with Dr. Mekhail at
Parkview Orthopaedic Group.

On July 7, 2022, Petitioner saw Dr. Anis Mekhail at the Parkview Orthopaedic Group. (PX 7) Dr.
Mekhail noted positive femoral stretch down the left leg and decreased sensation in the L4 distribution.
Dr. Mekhail reviewed the MRI and noted an annular tear and disc protrusion on the left at L4-5 foramen
consistent with the L4 nerve distribution. Dr. Mekhail discounted the diskogram and disagreed with the
IME’s opinions, indicating that “there is no way the patient would be able to explain how the numbness
goes in the L4 distribution consistent with the herniated disc in the front at L4-L.5” and that Petitioner had
been working for Respondent for over twenty years which supports that Petitioner was not malingering.
Dr. Mekhail recommended a microdiscectomy for the L4-L5 foraminal herniated disc. On December 21,
2022, Petitioner underwent a lumbar epidural injection and continued to follow up with Dr. Mekhail
pending the surgery approval. Dr. Mekhail testified via evidence deposition on November 10, 2022. His
testimony was consistent with his medical reports in which he noted a positive femoral stretch test which
indicates irritation of the nerves in the lumbar spine, which produces pain down the left anteromedial leg.
He reviewed the MRI imaging which showed an annular tear and a disc protrusion in the left L4/L5
foramen consistent with the L4 distribution symptoms both in the pain and numbness. He further
testified that Petitioner’s subjective complaints correlated with his physical examination and review of
the MRI as it followed the L4-L5 dermatomal distribution pattern. Dr. Mekhail testified that Petitioner’s
work accident of carrying or lifting boxes was causally related to her back condition because it was a
classic case of twisting and reaching with her lumbar spine.
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Michelle Dunn testified on behalf of the Respondent. Ms. Dunn works for the Schmitt Management
Group that supervises four McDonalds locations, including the location where Petitioner worked. She
confirmed that Petitioner was a kitchen manager. Ms. Dunn was notified on August 15, 2021 of
Petitioner’s injury.

Margarita Acosta also testified on behalf of the Respondent. Ms. Acosta is an assistant manager worked
with Petitioner. Ms. Acosta was not present when Petitioner was injured. She confirmed that the boxes
of meat handled in the kitchen are heavy and would usually be lifted by the “guys.” Ms. Acosta never
spoke to Petitioner about her accident, but also confirmed that Petitioner never mentioned any back pain
prior to her accident date.

Petitioner testified that six months following the work accident, she still felt back pain and left leg
radicular pain. She pointed to her left inner thigh when discussing where the pain goes down her left leg.
and testified that she has not worked for Respondent or any other employer since the accident. Petitioner
wishes to proceed with the surgery recommended by Dr. Mekhail and would return back to work after
recovery from the surgery. Her condition affects her daily life and activities such as washing dishes,
bathing, and interacting with her children. She is taking medications for her pain and has side effects
such as vomiting, diarrhea and headaches. Petitioner testified she did not have any issues with her back
prior to the work accident nor had any intervening accidents during her treatment.

CONCLUSIONS OF LAW

1. Regarding the issue of causation, the Arbitrator finds that the Petitioner has met her burden of proof.
In support of this finding, the Arbitrator relies on the Petitioner’s unrebutted testimony and the
preponderance of the medical evidence which show that following Petitioner’s undisputed accident on
August 12, 2021, she sustained an injury to her back. Petitioner’s complaints of back and lower
extremity pain following her August 12, 2021 accident are consistent with the history indicated in her
treating medical records. Although Respondent relies on the opinions of its IME, Dr. Graf - who opined
that Petitioner sustained a lumbar strain that has since resolved - his opinions do not provide any
explanation of Petitioner’s ongoing complaints of pain in her back and into her leg. Dr. Graf’s opinions
are also outweighed by the medical evidence from Petitioner’s treating physicians, Dr. Lipov, Dr.
Templin and Dr. Mekhail — all of whom provide opinions that causally connect Petitioner’s current back
condition to her August 12, 2021 accident. The Arbitrator finds persuasive the opinions and testimony of
Dr. Mekhail, who explained how the Petitioner’s objective findings of an annular tear and a disc
protrusion at L4-5 are causing Petitioner’s current complaints of pain. Furthermore, there was no
evidence of Petitioner having any prior problems or treatment of her lower back, nor was there any
evidence of any intervening incidents involving her back or lower extremities following her work
accident. Accordingly, the Arbitrator concludes that the Petitioner’s current condition of ill-being in her
lower back is causally connected to her August 12, 2021 work accident.

2. Regarding the issue of medical expenses and consistent with the Arbitrator’s findings above, the
Arbitrator further finds that Petitioner’s medical treatment has been reasonable and necessary. Other
than the IME opinion of Dr. Graf limiting Petitioner’s injury to a strain, there were no utilization reviews
offered to deny the necessity of any of the care rendered by Petitioner’s treaters. As such, the Arbitrator
awards the Petitioner the related medical expenses subject to the Fee Schedule that include: Midwest
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Specialty Pharmacy ($13,323.19); Illinois Orthopedic Network ($39,206.79); Parkview Orthopaedic
Group SC ($421.00); Chicago Medical Imaging ($1,500.00); ATI Physical Therapy ($18,464.33); and
Metro Anesthesia Consultants ($7,322.11)

3. Regarding the issue of prospective medical care and consistent with the findings above, the Arbitrator
further finds the that the Petitioner’s request for prospective medical treatment is both reasonable and
necessary in addressing her work-related back condition stemming from her August 12, 2021 work
accident. Accordingly, Respondent shall authorize and pay for the surgery and any related treatment, as
recommended by Petitioner’s treating physicians, subject to the Fee Schedule and in accordance with the
provisions of Section 8 and 8.2 of the Act.

4. Regarding the issue of TTD, the Arbitrator finds that the Petitioner was temporarily totally disabled
from October 6, 2021 through May 9, 2023. This is supported by the Petitioner’s unrebutted testimony
and the medical evidence showing Petitioner was medically restricted from returning to work for this
time period and Respondent either did not or could not accommodate Petitioner’s restrictions at the time.
Accordingly, the Arbitrator awards payment of temporary total disability benefits from October 6, 2021
through May 9, 2023 and Respondent shall receive a credit for any TTD it has already paid.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

WILLIAM KEITH HUDSON,

Petitioner,

VS. NO: 16 WC 10225

W.E. O'NEIL CONSTRUCTION,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, the reasonableness
and necessity of the medical treatment and charges, temporary total disability, permanent partial
disability, and Petitioner’s entitlement to wage differential benefits and vocational rehabilitation
expenses, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 12, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
William Keith Hudson Case #16 WC 10225
Employee/Petitioner
v Consolidated cases:

W.E. O'Neil Construction
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Seal, Arbitrator of the Commission, in the city of
Chicago, lllinois, on 4/7/2023 and Waukegan, lllinois, on 5/23/2023. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below and attaches those
findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

. |:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. @ Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. & Other Vocational rehabilitation services pursuant to Section 8(a).

“"IZIQEMmUNw
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FINDINGS

On 12/4/2015, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $90,569.96; the average weekly wage was $1,741.73.
On the date of accident, Petitioner was 54 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $140,473.88 for TTD, $0.00 for TPD, $0.00 for maintenance, and
$0.00 for other benefits, for a total credit of $140,473.88.

Respondent is entitled to a credit of $15,489.43 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $1,161.15/week for 184-4/7 weeks,
commencing 12/6/2015 through 6/20/2019, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits, commencing 6/21/2019, of
$853.33/week until Petitioner reaches age 67 or five years from the date of the final award, whichever is later,
because the injuries sustained caused a loss of earnings, as provided in Section 8(d)1 of the Act.

Respondent shall pay reasonable and necessary medical services of $51,762.10, as provided in Sections 8(a)
and 8.2 of the Act.

Penalties and fees are denied.

Respondent shall pay vocational rehabilitation expenses of $2,633.02, as provided in Section 8(a) of the Act,
directly to the providers.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

§
!

JULY 12, 2023

Signature of Arbitrator
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FINDINGS OF FACTS

Petitioner’s Testimony and Medical Treatment

The Petitioner, Mr. William Keith Hudson, is 61 years old and lives with his wife in
Chicago. (TA 1 of 2 at 20). He is right-hand dominant. (TA 1 of 2 at 20). He is not currently
working. (TA 1 of 2 at 20). The last place he worked was W.E. O’Neil Construction, the
Respondent. (TA 1 of 2 at 20-21). The Respondent is a general contractor operating in the
construction industry. (TA 1 of 2 at 20-21). He started working for the Respondent in 2005.
(TA1of 2 at 21). He is a member of the Laborers Union, Local 4. (TA 1 of 2 at 21). He has been
a member of Laborers Local 4 for 38 years; he started working as a laborer at age 16. (TA 1 of 2
at 22, TA 2 of 2 at 57). He has a GED but did not finish high school. (TA 1 of 2 at 22).

The last project the Petitioner worked on for the Respondent was a rehab project of the
London House hotel in downtown Chicago. (TA 1 of 2 at 23). He was working as a union
laborer on a project pouring concrete. (TA 1 of 2 at 24). This required him to carry a variety of
heavy objects including steel pipes that were 8 feet long with a 12-inch circumference, 8-foot
long, thick rubber hoses with steel tips, five or six 16-foot long 2 x 4s, bags of dry concrete,
concrete forms and pieces of plywood that were 6 feet tall and 4 feet wide. (TA 1 of 2 at 23-25,
27-28, 30). He would have to connect pipes together, use a jackhammer and chipping gun,
level out freshly poured concrete and shovel wet concrete. (TA 1 of 2 at 23-25, 31). His days
would typically start around 5:00am or 6:00am and his shifts would last 8 to 10 hours. (TA 1 of
2 at 25, 31-32). He would typically work 6 to 7 days per week, for a total of 40 and 60 hours per
week. (TA 1 of 2 at 32).

On 12/4/15, the Petitioner was tasked with dumping a gondola full of garbage into a
dumpster. (TA 1 of 2 at 32-33). As he lifted and tilted the gondola toward the dumpster, he felt
a popping sensation in his right shoulder. (TA 1 of 2 at 35). He reported the injury to his
foreman, but worked the rest of the day, nevertheless. (TA 1 of 2 at 35). The injury occurred
on a Friday, but his complaints continued over the weekend. (TA 1 of 2 at 35-36). By Sunday,
12/6/15, his pain was so severe he decided to seek emergency treatment at Advocate Christ
Medical Center. (TA 1 of 2 at 36-37, PX 1 at 387). He presented with complaints of right
shoulder pain after throwing a heavy object into the garbage at work two days prior. (TA 1 of 2
at 37, PX 1 at 387). He underwent a series of x-rays, which were negative for fracture, and
recommended to follow-up with an orthopedic surgeon. (TA 1 of 2 at 37, PX 1 at 389). The
following day, 12/7/15, he returned to work and spoke with the safety director, Jim Smith. (TA
1 of 2 at 38, AX 1). Mr. Smith directed him to see a doctor. (TA 1 of 2 at 38).

Prior to 12/4/15, the Petitioner testified that he never sought medical treatment related
to his right shoulder, right shoulder blade or neck. (TA 1 of 2 at 38-39). He likewise testified
that he had never previously been recommended surgical intervention in his right shoulder or
neck. (TA 1 of 2 at 39). The Petitioner further indicated that he had not felt any pain in his right
shoulder, shoulder blade or neck prior to 12/4/15. (TA 1 of 2 at 41-42). He likewise did not
miss any time from work related to pain in any of these three body parts. (TA 1 of 2 at 42).



24IWCC0203

A few days after meeting with Mr. Smith, the Petitioner underwent an MRI of his right
shoulder at Little Company of Mary Hospital. (TA 1 of 2 at 43, PX 6 at 7-8). He then saw an
orthopedic surgeon, Dr. Daniel Troy, on 12/18/15. (TA 1 of 2 at 44, PX 2 at 12). The Petitioner
had a prior treating relationship with Dr. Troy for long-standing issues with his knees, but this
was the first time he had seen him for the shoulder. (TA 1 of 2 at 44, PX 2 at 12). Dr. Troy
reviewed the MRI and diagnosed him with a shoulder strain. (TA 1 of 2 at 44, PX 2 at 13). He
removed the Petitioner from work and recommended a course of physical therapy as well as an
injection. (TA 1 of 2 at 44-45, PX 2 at 14). The Petitioner returned to Dr. Troy on 1/2/16. (TA 1
of 2 at 45, PX 2 at 15). He had continued complaints of shoulder pain, but also noted pain in
the scapular region on the right side. (TA 1 of 2 at 45, PX 2 at 15). Dr. Troy performed another
injection and again recommended continued therapy. (TA 1 of 2 at 45, PX 2 at 16-17). He
returned again on 1/23/16, still with complaints of pain in the right shoulder as well as the
latissimus dorsi region of his back. (TA 1 of 2 at 45-46, PX 2 at 18). Dr. Troy diagnosed him with
right shoulder impingement syndrome and performed another injection. (TA 1 of 2 at 46, PX 2
at 20). He also recommended continued therapy as well as an MR arthrogram of the right
shoulder. (TA 1 of 2 at 46, PX 2 at 19). The MR arthrogram was done on 2/3/16, and he
returned to Dr. Troy on 3/5/16. (PX 2 at 405, PX 6 at 12-15). He again presented with
complaints of ongoing periscapular pain. (PX 2 at 405). Dr. Troy discussed possible shoulder
surgery but advised that this would not address the periscapular pain. (PX 2 at 405). He
discussed the possibility of shoulder surgery, but a decision was not made at that time. (PX 2 at
406). The Petitioner returned to Dr. Troy on 3/15/16 and again presented with complaints of
right shoulder and right parascapular pain. (TA 1 of 2 at 47, PX 2 at 21). At this stage Dr. Troy
suspected the Petitioner may have a rotator cuff tear. (TA 1 of 2 at 47, PX 2 at 22). He
performed another injection, this time in the cervical spine, and recommended continued
therapy. (TA1of 2 at 47, PX 2 at 23). He returned again on 3/26/16, still with complaints of
right parascapular pain. (TA 1 of 2 at 47, PX 2 at 25). He also reported right-sided cervical
paraspinalis pain. (TA 1 of 2 at 48, PX 2 at 25). Dr. Troy opined that the cervical pain was likely
“secondary to the shoulder pain.” (PX 2 at 25). In light of his intractable complaints, Dr. Troy
recommended a diagnostic arthroscopic shoulder surgery. (TA 1 of 2 at 51-52, PX 2 at 26). He
returned pre-operatively to Dr. Troy on 4/13/16, at which time Dr. Troy planned on performing
a possible rotator cuff repair. (TA 1 of 2 at 52, PX 2 at 28).

On 4/20/16, Dr. Troy performed arthroscopic should surgery and identified a partial
thickness tear of the rotator cuff. (TA 1 of 2 at 52, PX 2 at 30). He performed a debridement of
the rotator cuff, as well as a biceps tenodesis and subacromial decompression. (TA 1 of 2 at 52-
53, PX 2 at 30-32). The Petitioner returned to Dr. Troy postoperatively on 5/4/16. (TA 1 of 2 at
53, PX 2 at 35). The Petitioner reported improvement in his shoulder pain, and Dr. Troy
recommended a course of physical therapy. (TA 1 of 2 at 53, PX 2 at 35-36). He returned again
on 5/25/16; at this stage he reported that his shoulder pain had improved, but the periscapular
pain persisted. (TA 1 of 2 at 53, PX 2 at 37). Dr. Troy performed another injection and
recommended continued therapy. (TA 1 of 2 at 53-54, PX 2 at 38-39). The Petitioner next
returned on 6/11/16. (TA 1 of 2 at 54, PX 2 at 40). Dr. Troy noted continued improvement in
his shoulder pain whereas most of the pain was still in the periscapular region. (TA 1 of 2 at 54,

2
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PX 2 at 40). Dr. Troy again performed an injection and recommended continued therapy. (TA1
of 2 at 54, PX 2 at 41-42). He returned again on 6/25/16; the shoulder pain was still improving
but the periscapular pain persisted. (TA 1 of 2 at 54-55, PX 2 at 44). Dr. Troy again
recommended continued therapy and an injection. (TA 1 of 2 at 55, PX 2 at 45-46). He
returned again on 7/20/16, and again he had persistent periscapular pain. (TA 1 of 2 at 55, PX 2
at 47-48). Dr. Troy recommended continued therapy. (TA 1 of 2 at 55, PX 2 at 47-48). He
returned on 8/27/16, still in the same condition. (TA 1 of 2 at 55-56, PX 2 at 49). Dr. Troy again
recommended continued therapy. (TA 1 of 2 at 56, PX 2 at 50). He returned to Dr. Troy on
10/8/16; he reported the shoulder pain was 75-85% better, but the periscapular pain was
unchanged. (TA 1 of 2 at 56, PX 2 at 51). Dr. Troy again recommended continued therapy. (TA
1 of 2 at 56, PX 2 at 52). He also recommended an MRI of his chest to further investigate the
source of his periscapular complaints. (TA 1 of 2 at 56). The MRI was completed on 11/16/16
at Christ Hospital. (TA 1 of 2 at 56-57, PX 2 at 118-19). He returned to Dr. Troy on 11/26/16.
(TA1of2at57, PX2at53). Dr. Troy reviewed the chest MRI but could not identify any source
of his periscapular complaints. (TA 1 of 2 at 57, PX 2 at 53). He recommended continued
therapy and suggested a possible FCE. (TA 1 of 2 at 57, PX 2 at 54). He next returned on
12/30/16; the right shoulder was 85% better but the periscapular pain persisted. (TA 1 of 2 at
57-58, PX 2 at 55). Dr. Troy recommended transitioning from therapy to work conditioning.
(TA 1 of 2 at 58, PX 2 at 56). The Petitioner returned again on 2/11/17; his shoulder complaints
were 85-90% better but he noted significant periscapular and cervical pain. (TA 1 of 2 at 59, PX
2 at 60). Dr. Troy recommended continued work conditioning. (TA 1 of 2 at 59, PX 2 at 61). He
next returned to Dr. Troy on 3/18/17. (TA 1 of 2 at 59, PX 2 at 62). Dr. Troy opined that he had
reached maximum medical improvement as to the shoulder and released him with permanent
restrictions. (TA 1 of 2 at 59-60, PX 2 at 62-63, 318). Unfortunately, the Petitioner was unable
to return to work with the Respondent. (TA 1 of 2 at 60).

Over the next several months, the Petitioner sought follow-up treatment every few m
months with his primary care physician, Dr. Win Myint. (TA 1 of 2 at 60, PX 3 at 41-46). During
this period, the periscapular pain persisted. (TA 1 of 2 at 60-61). He contacted Dr. Troy’s office
and made an appointment for 11/4/17. (TA 1 of 2 at 61). Unfortunately, he missed that
appointment because he went to the wrong clinic, so he was rescheduled to 11/10/17. (TA 1 of
2 at 61, PX 1 at 945-46). In the meantime, he sought treatment at the emergency room at
Christ Hospital on 11/6/17. (TA 1 of 2 at 62, PX 1 at 945-46). He presented with complaints of
right shoulder pain after sweeping with a broom in his kitchen. (TA 1 of 2 at 62, PX 1 at 945-
46). He was provided with ibuprofen and a shoulder sling, and was recommended to follow-up
with Dr. Troy. (TA 1 of 2 at 62-63, PX 1 at 946). He returned to Dr. Troy on 11/10/17 with
complaints of increasing periscapular pain. (TA 1 of 2 at 63, PX 2 at 65). Dr. Troy recommended
a repeat MRI of the shoulder as well as physical therapy. (TA 1 of 2 at 63, PX 2 at 66). The MRI
was completed on 11/20/17, and he returned to Dr. Troy on 11/24/17. (TA 1 of 2 at 64, PX 2 at
68, 132-33). Dr. Troy could not identify any explanation for the Petitioner’s complaints in the
shoulder MRI, so he ordered a cervical MRI. (TA 1 of 2 at 64, PX 2 at 69). The cervical MRI was
completed on 12/2/17, and he returned to Dr. Troy on 12/6/17. (TA 1 of 2 at 64, PX 2 at 70,
112-13). He presented with ongoing complaints of periscapular pain. (TA 1 of 2 at 65, PX 2 at
70). Dr. Troy reviewed the MRI results and diagnosed the Petitioner with severe cord
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compression at C3-4; he immediately recommended surgical intervention. (TA 1 of 2 at 65, PX
2 at 70, 78).

At this stage, the Petitioner elected to seek out a second opinion with Dr. Wellington
Hsu from Northwestern Medicine. (TA 1 of 2 at 65, PX 4 at 12). He saw Dr. Hsu on 12/11/17
with complaints or neck pain radiating to right shoulder blade. (PX 4 at 12). He did not have his
cervical MRI with him, so Dr. Hsu asked him to return on 12/13/17. (TA 1 of 2 at 65, PX 4 at 13).
He returned on 12/13/17 with the MRI disc; Dr. Hsu reviewed the study and recommended he
attempt an epidural steroid injection at C3-4. (TA 1 of 2 at 66, PX 4 at 9). He opined that if the
Petitioner had a good result from that injection, he would be “a good candidate for a C3-4
anterior cervical diskectomy and fusion.” (TA 1 of 2 at 66, PX 4 at 9). The day prior, 12/12/17,
the Petitioner saw Dr. Troy. (TA 1 of 2 at 66, PX 2 at 80). Dr. Troy again recommended surgery
and scheduled the Petitioner for 12/28/17. (TA 1 of 2 at 67, PX 2 at 71-77, 81). He returned for
a pre-operative visit on 12/27/17, and on 12/28/17, Dr. Troy performed an anterior cervical
diskectomy and fusion at C3-4. (TA1of 2 at67, PX 2 at 71-77, 82-83).

The Petitioner returned post-operatively on 1/9/18. (TA 1 of 2 at 67, PX 2 at 88). He
reported improvement in his right upper extremity symptoms, but continued pain. (TA 1 of 2 at
67, PX 2 at 88). Dr. Troy recommended a course of physical therapy for both the shoulder and
cervical spine. (TA1of 2 at 67, PX2 at 89). He returned to Dr. Troy on 1/27/18; at this stage,
he finally reported improvement in his right periscapular pain. (TA 1 of 2 at 67-68, PX 2 at 91).
Dr. Troy recommended continued therapy. (TA 1 of 2 at 68, PX 2 at 92). He next returned on
3/6/18. (TA 1 of 2 at 68, PX 2 at 94). He again reported that his periscapular pain was
improving, but it would return when he does any heavy lifting. (TA 1 of 2 at 68-69, PX 2 at 94).
The Petitioner noted that the periscapular pain was much better than before the surgery, but it
still bothered him. (TA 1 of 2 at 70). Dr. Troy again recommended continued therapy. (TA 1 of
2 at 71, PX 2 at 95). He returned to Dr. Troy on 4/24/18. (TA1of 2 at 71, PX 2 at 96). He
continued to report improvement in his periscapular symptoms, with recurring pain with heavy
lifting. (TA1of 2at71, PX2 at 96). Dr. Troy recommended that he transition from formal
therapy to a home exercise program. (TA 1 of 2 at 71-72, PX 2 at 97). The Petitioner next saw
Dr. Troy on 6/16/18. (TA 1 of 2 at 72, PX 2 at 98). He presented with complaints of
hypersensitivity in his fingers in both hands. (TA 1 of 2 at 72, PX 2 at 98). Dr. Troy
recommended an EMG to investigate those complaints. (TA 1 of 2 at 72, PX 2 at 99). He
returned again on 7/15/18; he was still having complaints of right periscapular pain. (TA 1 of 2
at 72, PX 2 at 100). Dr. Troy performed another injection and again recommended an EMG.
(TA 1 of 2 at 72, PX 2 at 101).

He next saw Dr. Troy on 8/3/18. (TA 1 of 2 at 73, PX 2 at 102). He reported continued
periscapular pain, albeit improved since the cervical surgery. (TA 1 of 2 at 73, PX 2 at 102). He
underwent the EMG on 8/14/18, and it revealed no evidence of cervical radiculopathy at that
time. (TA1of2at73,PX1at1076-81). He returned to Dr. Troy on 8/28/18 to review the
results. (TA 1 of 2 at 73, PX 2 at 336). Dr. Troy again noted improved, though persistent,
periscapular pain. (PX 2 at 336). Dr. Troy recommended a course of Neurontin medications
and a follow-up in a few months. (TA 1 of 2 at 73, PX 2 at 336). He returned to Dr. Troy on
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12/13/18. (TA 1 of 2 at 73, PX 2 at 105). Dr. Troy performed another shoulder injection and
recommended work restrictions. (TA 1 of 2 at 73-74, PX 2 at 106). The Petitioner next returned
to Dr. Troy on 2/20/19. (TA 1 of 2 at 74, PX 2 at 107). He was still having complaints of
periscapular pain, but he advised that it was better than it felt before the cervical surgery. (TA
1 of 2 at 74, PX 2 at 107). At this stage, Dr. Troy released the Petitioner with permanent work
restrictions to avoid lifting over 20 pounds. (TA 1 of 2 at 75, PX 10 at 18-19). A few months
later, Dr. Troy recommended a 2-day FCE, which was completed on 6/19/19 and 6/20/19. (TA 1
of 2 at 75, PX 7 at 9-20). The FCE revealed that the Petitioner required permanent restrictions,
primarily related to lifting. (TA 1 of 2 at 75, PX 7 at 7). Specifically, the results provided that the
Petitioner was capable of lifting in the range of approximately 40 to 50 pounds, depending on
the context. (PX 7 at 7).

The Petitioner testified that he continues to have complaints of pain from his shoulder
into his neck. (TA 1 of 2 at 75-76). He particularly notices the pain when attempting to move
something heavy, throw a ball, or go swimming. (TA 1 of 2 at 76). He admitted that his
symptoms improved with the surgeries Dr. Troy performed, but they persist, nevertheless. (TA
1 of 2 at 76-77). The symptoms in his right periscapular region are particularly noticeable when
he attempts to lift something. (TA 1 of 2 at 77). He testified that he has difficulty dancing with
his wife because of his symptoms. (TA 1 of 2 at 78). He explained that if something heavy
needs to be moved, he has to call his son to help him. (TA 1 of 2 at 79). He was an avid
swimmer before, but now has difficulty doing that. (TA 1 of 2 at 79). Before his accident he
would routinely go to the gym three days a week, usually before work. (TA 2 of 2 at 57-58). He
explained that the exercise would help him get ready for the physical demands of his job. (TA 2
of 2 at 58-59).

The last day he worked for the Respondent was the date of accident: 12/4/15. (TA 1 of
2 at 80). He has not earned any income from working since then. (TA 1 of 2 at 80). His income
consists of social security disability benefits and a partial retirement pension through his
Laborers’ union. (TA 1 of 2 at 80).

After his FCE, he attempted to look for work within his restrictions. (TA 1 of 2 at 80-81).
He documented those efforts in job search logs with the help of his wife. (TA 1 of 2 at 80-85, PX
13). His efforts spanned from 9/10/21 through 11/1/21. (TA 1 of 2 at 82, PX 13 at 1-33). He
contacted 99 potential employers during that period. (PX 13 at 1-33). Despite these efforts, he
was unable to obtain work. (TA 1 of 2 at 85). He explained that he felt he lacked the capacity
to look for work without assistance. (TA 1 of 2 at 85-87). He had worked as a Laborer his entire
adult life, from age 16 to 54. (TA 1 of 2 at 86, TA 2 of 2 at 53). The highest grade of school he
completed was sophomore year of high school. (TA 1 of 2 at 86). He indicated that, had his
vocational counselor’s services been approved, he would have participated in the
recommended plan. (TA 1 of 2 at 88). He explained that he wanted to return to work. (TA 1 of
2 at 88-89). He testified that Laborers from his union are earning $47.40 per hour through
5/31/22. (TA 1 of 2 at 89-90, PX 14 at 6).
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On cross-examination, the Petitioner testified that he has not filed for bankruptcy. (TA 2
of 2 at 15, 46). He admitted that he did not know whether he always complained about his
right periscapular pain to his medical providers. (TA 2 of 2 at 17-19). He recalled that the pain
was in the shoulder, but he did not know where it was coming from. (TA 2 of 2 at 19). The
shoulder pain started immediately after the accident. (TA 2 of 2 at 21). He did not realize
initially that there was a distinction between the shoulder pain and the periscapular pain. (TA 2
of 2 at 21). He admitted that he could not identify when the periscapular pain specifically
started. (TA 2 of 2 at 22-23). He admitted that Dr. Troy opined he could return to some type of
work, and he agreed he could do some kind of work. (TA 2 of 2 at 26-27). However, Dr. Troy
did not think he could return to work as a laborer. (TA 2 of 2 at 51). He further admitted that
he did plan on eventually retiring but clarified that he would still be working in his prior
occupation if he could. (TA 2 of 2 at 30-32). He acknowledged, however, that he never
attempted to return to that same job, nor did he ask Dr. Troy to release him back to work on a
trial basis. (TA 2 of 2 at 32). He admitted that the only job searching he did was the period
documented in his job search logs. (TA 2 of 2 at 32-33, PX 13).

The Petitioner agreed that he was examined by Dr. Forsythe twice, the second time in
2017. (TA 2 of 2 at 34, 54). He acknowledged that if the work hardening records from 3/17/17
suggested he could work at a medium to heavy duty capacity, he would not dispute that. (TA 2
of 2 at 36). He admitted that he had a problem in his right knee, for which he underwent a
fluoroscopy. (TA 2 of 2 at 37). He agreed that the knee problems were unrelated to his work
accident. (TA 2 of 2 at 37). He further admitted that he had symptoms of numbness in his left
hand secondary to frostbite several years ago. (TA 2 of 2 at 39). He also testified that he was
shot in the right hand during a robbery when he was 15 years old, resulting in a surgically
implanted steel plate. (TA 2 of 2 at 40-41, 56). However, that condition never impacted his
ability to work as a laborer. (TA 2 of 2 at 56).

The Petitioner admitted that Dr. Troy recommended he go to the gym and attempt to
swim. (TA 2 of 2 at 41). However, he has not been able to do that since his injury. (TA 2 of 2 at
41). He testified that his exercise consists of walking in a park or walking in a pool. (TA 2 of 2 at
42). As far as medications go, he takes metformin and pain pills for his shoulder. (TA 2 of 2 at
43). He is prescribed pain medications by his primary care physician, Dr. Win Myint. (TA 2 of 2
at 43, PX 3 at 122). He admitted that he has not seen Dr. Troy since 2019. (TA 2 of 2 at 44). He
admitted that he still had health insurance coverage through his union. (TA 2 of 2 at 44).

Deposition Testimony of Dr. Daniel Troy, Orthopedic Surgeon

Dr. Daniel Troy testified on behalf of the Petitioner by way of an evidence deposition on
5/29/19. (PX 10). Dr. Troy is a board-certified orthopedic surgeon with Advanced Orthopedic
Spine Care. (PX 10 at 4-5, 7). Dr. Troy prepared a narrative report regarding the Petitioner at
the request of the Petitioner’s attorney. (PX 10 at 7).



24IWCC0203

Dr. Troy testified that he first treated the Petitioner for right shoulder pain on 12/18/15.
(PX 10 at 7). He presented with a history of feeling a pop in his right shoulder after emptying
something in a dumpster at work. (PX 10 at 8). He reported seeking initial treatment at
Advocate Christ Medical Center a few days later. (PX 10 at 8). Dr. Troy noted that this history
was significant insofar as it depicted an acute onset of the complaints. (PX 10 at 8-9). Dr. Troy
conducted a physical exam and reviewed an MRI of the right shoulder. (PX 10 at 9). He initially
diagnosed the Petitioner with a right shoulder strain and recommended conservative
treatment. (PX 10 at 10-11). As the Petitioner’s condition did not improve over time, Dr. Troy
eventually performed surgical intervention on 4/20/16 in the form of a right shoulder
arthroscopy with debridement of the labrum, among other procedures. (PX 10 at 11-12).
However, the Petitioner continued to be symptomatic. (PX 10 at 12). Dr. Troy testified that
both before and after the shoulder surgery, the Petitioner complained of “atypical periscapular
pain” in the right shoulder. (PX 10 at 12). Since the shoulder surgery did not resolve these
complaints, Dr. Troy shifted his focus to the cervical spine. (PX 10 at 12). Ultimately, Dr. Troy
performed a C3-4 anterior cervical discectomy and fusion on 12/28/17. (PX 10 at 13). He
explained that there was a herniated disc causing pressure on the spinal cord. (PX 10 at 13).
During surgery he decompressed the spinal cord and installed a cylindrical cage stabilized by an
anterior plate, which allowed the C3 and C4 vertebrae to fuse together. (PX 10 at 13). The
Petitioner’s condition improved after surgery, although not completely. (PX 10 at 13). Dr. Troy
concluded that the Petitioner’s diagnosis was two fold: a right shoulder condition stemming
from shoulder pathology as well as referred pain secondary to cervical pathology. (PX 10 at 13-
14). The periscapular pain was greatly improved with the cervical surgery but was still present.
(PX 10 at 14).

As of the last time Dr. Troy examined the Petitioner, he had continued periscapular pain
secondary to the cervical spine. (PX 10 at 15). Dr. Troy opined that the Petitioner’s 12/4/15
caused the condition of ill-being in both his right shoulder and cervical spine. (PX 10 at 16). He
based that opinion on his experience as an orthopedic surgeon, as well as the history provided
by the Petitioner, as well as the Petitioner’s improved symptomology as to the periscapular
pain after the cervical surgery. (PX 10 at 16). He further testified that the work accident likely
aggravated pre-existing arthritic changes in the Petitioner’s cervical spine. (PX 10 at 16-17). He
opined that the Petitioner’s current condition was likely permanent and has reached maximum
medical improvement. (PX 10 at 17). He opined that the Petitioner would likely continue to
have the right periscapular pain indefinitely. (PX 10 at 18). Future treatment would likely
include continued use of anti-inflammatories, as well as intermittent steroid injections. (PX 10
at 18).

Dr. Troy testified that the Petitioner was unable to return to his prior level of
employment due to his ongoing periscapular pain. (PX 10 at 18). He imposed permanent work
restrictions on the Petitioner to avoid lifting more than 20 pounds. (PX 10 at 19). He
recommended a functional capacity evaluation to flesh out more specific restrictions. (PX 10 at
19). He further opined that the medical treatment he provided to the Petitioner was
reasonably required to relieve the Petitioner of the effects of his work injury. (PX 10 at 19).
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On cross-examination, Dr. Troy admitted that his opinion regarding causation is based
on the history the Petitioner provided; he did not personally witness the accident. (PX 10 at
19). He admitted that he recommended the Petitioner attempt to swim to help regain normal
strength and range of motion in the shoulder. (PX 10 at 20-21). He testified that the Petitioner
did not have normal range of motion in the shoulder at his last visit on 2/20/19; his strength
was normal, but his pain was persistent. (PX 10 at 25). Nevertheless, Dr. Troy agreed that the
surgeries he performed on the Petitioner were successful. (PX 10 at 21). He admitted that the
only evidence of ongoing problems in the Petitioner were the subjective complaints of ongoing
pain. (PX 10 at 22). He admitted that the Petitioner could return to work, but not in the
construction industry. (PX 10 at 22). He testified that he prescribed Norco for the Petitioner on
2/20/19 but has not renewed that prescription since then. (PX 10 at 23-24). Dr. Troy denied
that the Petitioner had any history of drug or alcohol abuse. (PX 10 at 24).

Deposition Testimony of Dr. Brian Forsythe, Section 12 Examiner

Dr. Brian Forsythe testified on behalf of the Respondent by way of an evidence
deposition on 6/30/20. (RX 2). Dr. Forsythe is an orthopedic surgeon; he completed his
orthopedic training at Harvard and the University of Pittsburgh. (RX 2 at 4, 6). He has been
treating patients for 11 years and routinely treats shoulder conditions. (RX 2 at 6).

Dr. Forsythe first examined the Petitioner on 3/24/16. (RX 2 at 7). He testified that the
Petitioner reported a history of dumping a gondola into a dumpster when he felt sharp
shoulder pain. (RX 2 at 7-8). He diagnosed the Petitioner with right shoulder acromioclavicular
joint osteoarthritis and biceps tendinitis. (RX 2 at 8). He recommended arthroscopic surgery
including distal clavicle excision, subacromial decompression, rotator cuff debridement and
biceps tenodesis. (RX 2 at 8-9). He opined that the need for this treatment was causally related
to the work accident. (RX 2 at 9).

He next examined the Petitioner on 7/14/16. (RX 2 at 9). At this stage, the Petitioner
reported undergoing right shoulder surgery and persistent soreness in the periscapular region
of his right shoulder. (RX 2 at 9). Dr. Forsythe recommended continued physical therapy
followed by a transition to full-duty work. (RX 2 at 9-10). He felt continued use of Norco and
Valium was not necessary. (RX 2 at 10).

Dr. Forsythe next examined the Petitioner on 2/23/17. (RX 2 at 10). At this stage, the
Petitioner had transitioned to work conditioning and continued to make progress. (RX 2 at 10).
He continued to complain of right periscapular pain, but now radiating to his neck. (RX 2 at 10).
He denied pain in the shoulder itself. (RX 2 at 10-11). Dr. Forsythe recommended completing
work conditioning, and then undergoing an FCE if he could not return to work without
restrictions. (RX 2 at 11).

Dr. Forsythe examined the Petitioner for a fourth time on 7/27/17. (RX 2 at 11). He
continued to have complaints of right periscapular pain. (RX 2 at 11). He still had not had an
FCE. (RX 2 at 11). Dr. Forsythe again recommended the Petitioner undergo an FCE. (RX 2 at
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12). Dr. Forsythe then prepared an addendum report dated 9/17/18. (RX 2 at 12). He testified
that whether the Petitioner could return to his prior occupation would depend on the results of
an FCE. (RX 2 at 13). Nevertheless, he testified that the Petitioner could return to full-duty
work based on his 7/27/17 shoulder exam. (RX 2 at 13). He further opined that no additional
treatment was necessary for the Petitioner. (RX 2 at 15-16). Dr. Forsythe testified that he was
provided the 6/19/19 FCE report subsequent to his 9/17/18 addendum. (RX 2 at 16). It did not
change his opinions; he testified that the FCE was done at the Petitioner’s treating facility and
therefore was unreliable. (RX 2 at 16-18). He further testified that he would not rely on this
FCE because it was performed by an athletic trainer. (RX 2 at 45-46).

On cross-examination, Dr. Forsythe admitted that the individual who administered the
FCE was not the same individual who provided the Petitioner with therapy. (RX 2 at 19). He
admitted that he did not know whether the FCE was conducted at the same location as the
Petitioner’s physical therapy. (RX 2 at 19). He further admitted that the FCE was determined to
be valid. (RX 2 at 20). Dr. Forsythe testified that he would generally defer to the opinions of a
spine specialist on questions of the cervical spine. (RX 2 at 22). He admitted that the
Petitioner’s periscapular pain complaints could be an indication of an injury in the cervical
spine, typically along the C5 dermatome. (RX 2 at 24). He further acknowledged that tightness
in the trapezius, which the Petitioner reported on 7/14/16, could be evidence of an injury in the
cervical spine. (RX 2 at 27-28). He confirmed that he believed the Petitioner’s right shoulder
condition, as well as the shoulder surgery Dr. Troy performed, were causally related to the work
accident. (RX 2 at 25, 43).

Dr. Forsythe admitted that he did not examine the Petitioner between his 7/27/17 exam
and his 9/17/18 addendum. (RX 2 at 37). He further admitted that he did not review any
additional medical records between that period. (RX 2 at 37). The only additional information
he was provided was that the Petitioner declined to undergo an FCE. (RX 2 at 37). He admitted
that he did not state the Petitioner could return to full-duty work on 7/27/17 but did
recommend he could in his 9/17/18 addendum. (RX 2 at 38). He was completely unaware that
the Petitioner had undergone cervical surgery on 12/28/17. (RX 2 at 39). He confirmed that all
of his opinions are limited to the Petitioner’s shoulder condition only. (RX 2 at 39-40). He
indicated that he had no opinion on whether the Petitioner’s cervical spine condition has any
impact on his ability to return to work without restrictions. (RX 2 at 41-42).

Dr. Forsythe testified that he performs five to ten medical-legal exams per week. (RX 2
at 44). He charges $1,200 per exam, and $1,500 per hour for a deposition. (RX 2 at 44-45). He
did not know what percentage of these exams were done at the request of a Petitioner versus a
Respondent. (RX 2 at 44).

Deposition Testimony of Dr. Avi Bernstein, Section 12 Physician

Dr. Avi Bernstein testified on behalf of the Respondent by way of an evidence
deposition on 10/28/21. (RX 1). Dr. Bernstein is an orthopedic surgeon specializing in
treatment of the spine. (RX 1 at5). He performs about 200 to 250 spine surgeries per year and
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has been practicing for around 20 years. (RX 1 at 5). He commonly treats the cervical spine.
(RX 1 at 8).

In August 2020, he prepared a record review regarding the Petitioner. (RX 1 at 6). He
reviewed the medical records from Dr. Troy, as well as physical therapy records, an FCE and the
deposition of Dr. Forsythe. (RX 1 at 7-8). He noted that the Petitioner underwent a C3-4
anterior cervical discectomy and fusion on 12/28/17. (RX 1 at9). The purpose of this surgery is
to decompress the spinal canal and nerve roots and to stabilize the disc level. (RX 1 at 22-23).
He denied that the need for this treatment was related to the 12/4/15 work accident. (RX 1 at
9). He based that opinion on the fact that the Petitioner’s initial injury was related to the right
shoulder, and that the scapular pain did not improve much after the surgery. (RX 1 at 9-10).
Furthermore, he opined that pathology at C3-4 is not typically responsible for scapular pain.
(RX 1 at 10-11). More typically, those symptoms come from C6-7. (RX 1 at 10-11). He agreed,
however, that the Petitioner may have suffered some soft tissue injury in the cervical spine in
the work accident. (RX 1 at 11). He opined that the cervical spine treatment or any subsequent
lost time was unrelated to the work accident. (RX 1 at 11).

On cross-examination, Dr. Bernstein confirmed that he had never examined the
Petitioner. (RX 1 at 12). His opinions were based solely on his review of the records. (RX 1 at
12-13). Those records were provided to him by the Respondent’s attorney. (RX 1 at 13). He
confirmed that his opinions were limited to the cervical spine only. (RX 1 at 13-14). He
explained that a disc herniation can result in compression of a nerve, which results in pain,
weakness and numbness. (RX 1 at 15). Those symptoms are called radiculopathy. (RX 1 at 16).
The distribution of that nerve along the body is called the dermatomal distribution. (RX 1 at
16). He explained that radicular symptoms start at the C4-5 level; that corresponds to the
deltoid and shoulder. (RX 1 at 17). He explained that the dermatomal distribution of the C3
nerve root is the back of the neck and the base of the skull. (RX 1 at 18). The C4 nerve root
corresponds to a bit lower down the spine; he explained that there is some overlap between
the dermatomal distributions. (RX 1 at 18-19). He admitted that pathology at C5 can cause
problems in the periscapular region but denied that C4 could. (RX 1 at 19). Nevertheless, he
admitted that the C4 and C5 dermatomes can overlap with each other. (RX 1 at 19). He further
admitted that there is some variation of these dermatomal distributions throughout the patient
population. (RX 1 at 19).

Dr. Bernstein agreed that an individual with degenerative changes in his cervical spine
can be asymptomatic. (RX 1 at 20). He explained that a traumatic injury can aggravate those
degenerative changes so much so that they become symptomatic. (RX 1 at 20). He explained
that the periscapular region of the body refers to the area above, below and around the
shoulder blade. (RX 1 at 22). He admitted that an FCE could be a useful tool in determining a
patient’s functional abilities. (RX 1 at 26).

Dr. Bernstein agreed that a good understanding of the mechanism of an injury is
important in determining what conditions are caused by that injury, but not in all cases. (RX 1
at 26-29). He admitted that he did not know the mechanism of the Petitioner’s work injury
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besides that he was dumping gondolas. (RX 1 at 29-30). His understanding of a gondola is that
it is similar to a bucket. (RX 1 at 30). He admitted that he did not know how much they
weighed or whether they were filled with anything. (RX 1 at 31). He did not know what the
Petitioner’s body position was when he dumped the gondola. (RX 1 at 32). He admitted,
however, that dumping a gondola could cause a cervical injury. (RX 1 at 32).

Dr. Bernstein testified that he agreed the MRIs from December 2017 revealed cord
impingement at C3-4. (RX 1 at 33). He believed that this condition was chronic and pre-
existing. (RX 1 at 33). He agreed that the surgery Dr. Troy performed on the cervical spine was
reasonable and necessary. (RX 1 at 33-34). He opined, however, that the Petitioner could
return to full duty work in his prior occupation despite his cervical condition. (RX 1 at 34). He
admitted, however, that he did not know what the Petitioner’s prior occupation was. (RX 1 at
34). Nevertheless, Dr. Bernstein concluded that since a hypothetical 20-year-old professional
football player could return to professional football after a single-level cervical fusion, the
Petitioner should be able to likewise return to whatever his job was. (RX 1 at 35-36).

Dr. Bernstein testified that he charged $3,500 for the record review he prepared in this
case. (RX 1 at 36-37). He charges $1,700 for an IME. (RX 1 at 37). He performs about 100 IMEs
per year. (RX 1 at 37). About 85% of those are done at the request of an insurance carrier. (RX
1 at 37). He charges $1,500 per hour for a deposition; he does about 50 per year and 85% of
those are done at the request of the insurance carrier. (RX 1 at 38).

Deposition Testimony of Ms. Kathleen Mueller, Vocational Rehabilitation Counselor

Ms. Kathleen Mueller testified on behalf of the Petitioner by way of an evidence
deposition on 8/16/22. (PX 12). Ms. Mueller is a vocational rehabilitation counselor with
Independent Rehabilitation Services. (PX 12 at 5). She conducts vocational assessments,
evaluates earning capacity and performs labor market research and job placement surveys. (PX
12 at 5). 90% of her practice involves workers’ compensation claims in lllinois. (PX 12 at 5).
About 50% of her referrals come from employers or their insurance carriers, and the other 50%
from employee’s attorneys. (PX 12 at 6).

Ms. Mueller performed a vocational assessment of the Petitioner. (PX 12 at 7). She
explained that the Petitioner had a singular work history; he worked as a union laborer for over
30 years. (PX 12 at 9). He has not achieved anything higher than a high school education and is
currently in an advanced age of 62 years old. (PX 12 at 9). He had limited transferable skills,
which are skills that can be applied to alternative jobs; the Petitioner’s lack of these skills
narrows the alternative jobs he would be well-suited for. (PX 12 at 10-11). He has permanent
work restrictions imposed by Dr. Troy. (PX 12 at 10). Lastly, he has no computer skills, which
makes searching for work online challenging. (PX 12 at 10).

Ms. Mueller opined that the Petitioner suffered a reduction in his earning capacity as a
result of his injury. (PX 12 at 11). She confirmed that no vocational rehabilitation services for
the Petitioner have been authorized by the Respondent. (PX 12 at 12). She did not feel that
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the Petitioner was trainable. (PX 12 at 12). She agreed that the Petitioner was employable, but
there were several barriers to the Petitioner actually securing employment. (PX 12 at 12). She
did, however, recommend that the Petitioner undergo computer skills training to improve the
likelihood that he could find employment. (PX 12 at 13). It would also help him develop a
resume and cover letter, as well as use email to correspond with potential employers. (PX 12 at
13). Additionally, the Petitioner has been out of the labor force for over 6 years which tends to
make him less desirable to potential employers. (PX 12 at 13). She opined that his current
earning capacity was likely $15 to $18 per hour. (PX 12 at 14-15). She explained that whether
she relies on Dr. Troy’s restrictions of no lifting beyond 20 pounds, or the results of the FCE, her
opinions would be unchanged. (PX 12 at 15-16).

On cross-examination, Ms. Mueller admitted that she did not consider the opinions of
any non-treating physicians. (PX 12 at 17). She agreed that if the Petitioner could return to full
duty work, he would not require vocational rehabilitation services. (PX 12 at 20). She admitted
that she was not aware of which parts of the claim the Respondent was disputing. (PX 12 at
22). She did not provide any opinion distinguishing the Petitioner’s shoulder condition from his
cervical condition. (PX 12 at 22-23, 30). She admitted that the FCE evaluated both the cervical
and shoulder conditions together. (PX 12 at 25, 28-29). She testified that she was aware that
the Petitioner was searching for work with the assistance of his wife. (PX 12 at 33). She
reiterated her opinion that the Petitioner was employable, but clarified that he needed the
assistance of a vocational counselor to actually secure employment. (PX 12 at 33-34). She
admitted that the Petitioner has not obtained any additional training or employment since she
first evaluated him in 2019. (PX 12 at 34). She understood the Petitioner was working as a
laborer before his work accident. (PX 12 at 34-35). Her understanding of his job duties was
based on the information the Petitioner provided to her and the Dictionary of Occupational
Titles. (PX 12 at 35-36). She understood that the job was very heavy, and would be physically
demanding for someone of advanced age. (PX 12 at 36). She declined to agree, however, that
all people in their 60s would be unable to do the job. (PX 12 at 38-39).

CONCLUSIONS OF LAW

F. The Petitioner’s current condition of ill-being in his right shoulder and cervical spine is
causally related to his work accident.

The Arbitrator finds that the Petitioner’s current condition of ill-being in his right
shoulder and cervical spine is causally related to his injury. It has long been held that “a chain
of events which demonstrates a previous condition of good health, an accident, and a
subsequent injury resulting in disability may be sufficient circumstantial evidence to prove a
causal nexus between the accident and the employee’s injury.” Int’l Harvester v. Indus.
Comm’n, 93 Ill. 2d 59, 63-64 (1982). “When the claimant’s version of the accident is
uncontradicted and his testimony is unimpeached, his recital of the facts surrounding the
accident may be sufficient to sustain an award. /d. at 64.
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Furthermore, it has long been recognized that, in pre-existing condition cases, recovery
will depend on the employee’s ability to show that a work-related accident aggravated or
accelerated the preexisting disease such that the employee’s current condition of ill-being can
be said to have been causally connected to the work-related injury and not simply the result of
a normal degenerative process. Sisbro, Inc. v. Indus. Comm’n, 207 1ll.2d 193, 204-05 (2003). It
is axiomatic that employers take their employees as they find them; even when an employee
has a pre-existing condition which makes him more vulnerable to injury, recovery for an
accidental injury will not be denied as long as it can be shown that the employment was a
causative factor. /d. at 205. An employee need only prove that some act or phase of his
employment was a causative factor of the resulting injury, the mere fact that he might have
suffered the same disease, even if not working, is immaterial. Twice Over Clean, Inc. v. Indus.
Comm’n, 214 11.2d 403, 414 (2005).

In this claim, the Respondent stipulated that the Petitioner’s 12/4/15 work accident
arose out of and in the course of his employment with the Respondent. (AX 1). The
Respondent further stipulated that the right shoulder condition is causally related to
Petitioner’s 12/4/15 work accident. (TA1of 2at7, TA2 of 2 at 7).

As to the cervical spine, the Petitioner provided unrebutted testimony that, prior to his
work accident, he never sought medical treatment or had been recommended surgery for his
cervical spine. (TA 1 of 2 at 38-39). Prior to his work accident, he never experienced significant
pain in the right periscapular region, nor did his cervical spine ever affect his ability to work.
(TA 1 of 2 at 41-42). The Petitioner testified that he worked as a laborer for about 38 years,
since he was 16 years old. (TA 1 of 2 at 22, TA2 of 2 at 57). As a result, the Petitioner
established that his cervical spine was in a “previous condition of good health.” Int’l Harvester
at 63-64.

The Petitioner also established that he suffered a traumatic injury involving his cervical
spine. (AX 1). He testified that he felt the onset of pain in the area of his right shoulder,
including the periscapular region, immediately following the accident. (TA 2 of 2 at 21). Dr.
Troy explained that these periscapular complaints were “referred pain” emanating from the
cervical spine. (PX 10 at 13-14). This is further corroborated by the Petitioner’s treating
medical records; Dr. Troy documented complaints of “pain in his right scapular region” as early
as 1/2/16, less than a month after his accident (PX 2 at 15). Moreover, the diagnostic testing
further supports a finding of a subsequent disabling condition. Specifically, the cervical spine
MRI performed on 12/2/17 revealed severe cord compression at C3-4. (PX 2 at 112-13). Dr.
Troy, Dr. Bernstein and Dr. Hsu all opined that this pathology warranted surgical intervention.
(PX 4 at 9, PX 10 at 13, RX 1 at 33-34).

The testimony of Dr. Troy further supports a finding that the cervical spine condition
was causally related to the work accident. Dr. Troy credibly testified that the Petitioner’s
12/4/15 caused the condition of ill-being in his cervical spine. (PX 10 at 16). He based that
opinion on his experience as an orthopedic surgeon, as well as the history provided by the
Petitioner. (PX 10 at 16). Dr. Troy explained that the periscapular pain was “referred pain . . .
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emanating from the cervical spine.” (PX 10 at 13-14). He was persuaded by the fact that the
Petitioner’s periscapular pain symptoms improved after the cervical surgery. (PX 10 at 14, 16).
This was further corroborated by the Petitioner’s testimony; he was clear that the periscapular
pain improved significantly after the cervical surgery, albeit not entirely. (TA 1 of 2 at 70, 76-
77). The medical records likewise document improvement in his periscapular complaints after
the cervical surgery. (PX 2 at 91, 94, 96, 107). The Arbitrator notes that the Petitioner’s
medical records document extremely consistent complaints of periscapular pain beginning less
than a month after his accident and continuing through nearly every visit with Dr. Troy leading
up to the cervical surgery on 12/28/17. (PX 2 at 15, 18, 21, 25, 37, 40, 44, 47, 49, 51, 53, 55, 60,
65, 68, 70, 405). The shoulder surgery, on the other hand, did not relieve his periscapular pain
atall. (PX 2 at 37).

The Arbitrator is not persuaded by either Dr. Forsythe or Dr. Bernstein’s opinions on the
issue of the cervical spine. First, Dr. Forsythe admitted that his opinions were limited to the
shoulder condition only. (RX 2 at 39-40). Dr. Bernstein, on the other hand, opined that the
cervical condition was unrelated to the work accident. (RX 1 at 9). However, Dr. Bernstein
admitted somewhat paradoxically that the Petitioner’s work accident resulted in sufficient
trauma to cause a soft tissue injury in the Petitioner’s cervical spine. (RX 1 at 11). He admitted
that the Petitioner was a surgical candidate in his cervical spine, but opined that the surgery
was unrelated to that trauma. (RX 1at9, 11, 33-34). He opined that the Petitioner’s need for
the cervical surgery was due to a chronic and pre-existing condition, but admitted that a
traumatic injury could aggravate such asymptomatic pre-existing condition so much so that it
becomes symptomatic. (RX 1 at 20, 33). He provided these contradictory opinions despite
admitting that he never examined the Petitioner, did not understand the mechanism of his
injury, nor did he know what the Petitioner did for a living. (RX 1 at 12, 29-32, 34). As a result,
the Arbitrator is not persuaded by Dr. Bernstein’s opinions.

In short, the Arbitrator finds that the Petitioner’s current condition of ill-being as to his
cervical spine is causally related to his work accident. The Petitioner did not suffer from any
significant right periscapular or cervical complaints prior to his work accident. The Arbitrator
finds that it is more likely than not that the periscapular pain complaints were stemming from
pathology in the cervical spine as those complaints improved after completion of the cervical
surgery. The Petitioner’s medical records document complaints of periscapular pain beginning
shortly after the accident and continuing consistently throughout his treatment leading up to
the cervical surgery. The Arbitrator is persuaded by Dr. Troy’s opinion that the cervical
condition was causally related, and not persuaded by Dr. Bernstein’s opinion stating otherwise.
As a result, the Arbitrator finds the Petitioner’s cervical spine condition is causally related to his
work accident.

J. The medical services that were provided to the Petitioner were reasonable and

necessary. The Respondent has not paid all of the appropriate charges. The Respondent
shall pay $51,762.10 in medical expenses pursuant to Section 8(a) and 8.2 of the Act.
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The Arbitrator finds that the medical treatment provided to the Petitioner has been
both reasonable and necessary. The Arbitrator further finds that the Respondent is responsible
for all of the bills contained in Petitioner’s Exhibit 8 and the Appendix for a total of $51,762.10.
(PX 8, Appendix).

Section 8(a) of the Act provides that an “employer shall provide and pay the negotiated
rate, if applicable, or the less of the health care provider’s actual charges or according to a fee
schedule, subject to 8.2 . . . for all necessary first aid, medical and surgical services, an all
necessary medical, surgical and hospital services thereafter incurred ...” 820 ILCS 305/8(a).

Throughout his treatment, the Petitioner always maintained a chain of referrals within
his own two choices of providers. He initially sought emergency treatment at Advocate Christ
Hospital. (TA 1 of 2 at 36-37, PX 1 at 387). He subsequently sought treatment with Dr. Daniel
Troy at Advanced Orthopedic and Spine Care. (TA 1 of 2 at 44, PX 2 at 12). Dr. Troy referred
him to ATI Physical Therapy for physical therapy, and performed cervical spine surgery at
Advocate Christ Medical Center. (PX 7, PX 1). The Petitioner sought a second opinion with Dr.
Wellington Hsu at Northwestern Medicine on the issue of the cervical spine surgery. (PX 4).
Pathology testing services for that surgery were provided by Midwest Diagnostic Pathology.
(PX 8 at 134). Dr. Troy and Dr. Bernstein both credibly testified that the Petitioner’s treatment,
including the cervical surgery, was reasonable and necessary. (PX 10 at 19, RX 1 at 33-34).

As the Arbitrator finds that the Petitioner’s current condition of ill-being in his right
shoulder and cervical spine is causally related to his work accident, that his medical treatment
hereto has been reasonable and necessary, and that he has always been within his two choices
of providers, the Arbitrator finds that the Respondent shall be responsible for the bills listed in
Petitioner Exhibit 8 and the Appendix totaling $51,762.10. (PX 8).

K. The Petitioner is due temporary total disability benefits in the amount of $1,161.15
per week for 184-5/7 weeks for the period of December 6, 2016 through June 20, 2019.

The Arbitrator finds that the Petitioner is due temporary total disability benefits in the
amount of $1,161.15 per week for 184-5/7 weeks for the period of 12/6/15 through 6/20/19
for a total of $214,480.99. The Arbitrator, having found that the Petitioner’s current conditions
of ill-being in his right shoulder and cervical spine are causally related to his work accident,
further finds that all of the lost time the Petitioner incurred was likewise related to the work
accident.

Section 8(b) of the Act provides that “in cases where the temporary total incapacity for
work continues for a period of 14 days of more from the day of the accident compensation shall
commence on the day after the accident.” 820 ILCS 305/8(b). “The compensation rate for
temporary total incapacity . . . shall be equal to 66 2/3% of the employee’s average weekly
wage . ..”. 820 ILCS 305/8(b)(1). A claimant is entitled to temporary total disability benefits for
the entire period of incapacity until the moment the “claimant's condition has stabilized, i.e.,
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[when] the claimant has reached maximum medical improvement.” Interstate Scaffolding, Inc.
v. lll. Work. Comp. Comm’n, 236 Ill. 2d 132, 142 (2010).

The parties stipulated that the Petitioner’s average weekly wage was $1,741.73. Two-
thirds of the average weekly wage is $1,161.15. Accordingly, the Arbitrator finds that the
Petitioner’s weekly TTD rate is $1,161.15 per week. The record reflects that the Petitioner was
restricted from work beginning on 12/6/15 when he first sought treatment at the emergency
room at Advocate Christ Medical Center. (PX 1 at 404). Dr. Troy first restricted him from work
at the initial visit on 12/18/15, and never releases him to full-duty work thereafter. (PX 2 at 14,
PX 10 at 19). The Arbitrator finds that the Petitioner’s condition did not stabilize until the
second day of his 2-day FCE test completed on 6/20/19. (PX 7 at 15). As a result, the Arbitrator
finds he is due temporary total disability benefits for the period.

All Told, the Arbitrator finds that the Respondent is liable for temporary total disability
benefits in the amount of $1,161.15 per week for 184-5/7 weeks for the period of 12/6/15
through 6/20/19, for a total of $214,480.99. The Arbitrator further finds that the Respondent is
entitled to a credit for TTD benefits paid in the amount of $140,473.88. (AX 1). This resultsin a
net total of $74,007.11.

L. The nature and extent of the Petitioner’s injury shall be based on an award for wage
differential benefits pursuant to Section 8(d)(1) of the Act, at a rate of $853.33 per week,
commencing on June 21, 2019 until the Petitioner reaches age 67.

The Arbitrator finds that the nature and extent of the Petitioner’s injury shall be based
on an award for wage differential benefits pursuant to Section 8(d)(1) of the Act. The Petitioner
would have earned an average of $1,896.00 per week in the full performance of his prior
occupation; his injury resulted in a reduced earning capacity to $616.00 per week. This results
in a difference of $1,280.00 per week, and a corresponding wage differential benefit of $853.33
per week commencing 6/21/19 and continuing until he reaches age 67.

Section 8(d)(1) of the Act provides, in pertinent part, that, “[i]f, after the accidental
injury has been sustained, the employee as a result thereof becomes partially incapacitated
from pursuing his usual and customary line of employment, he shall . . . receive compensation
for the duration of his disability, subject to the limitations as to maximum amounts fixed in
paragraph (b) of this Section, equal to 66-2/3% of the difference between the average amount
which he would be able to earn in the full performance of his duties in the occupation in which
he was engaged at the time of the accident and the average amount which he is earning or is
able to earn in some suitable employment or business after the accident.” 820 ILCS
305/8(d)(1).

To establish a wage differential claim, an injured worker must prove: (a) a permanent
partial incapacity preventing him from pursuing his usual and customary line of work; and (b)
impairment of earnings. Albrecht v. Industrial Comm’n, 271 lll. App. 3d 756 (1st Dist. 1995).
Under Section 8(d)(1), an award should be calculated based on the amount the claimant would
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have been able to earn at the time of the hearing if the injured worker were able to fully
perform the duties of the occupation in which he was engaged at the time of the accident. Old
Ben Coal Co. v. Industrial Comm’n, 198 Ill. App. 3d 485, 493 (5th Dist. 1990).

The Petitioner suffered severe injuries to both his right shoulder and cervical spine
resulting in the need for surgical intervention to address both conditions. (TA 1 of 2 at 52, 67,
PX 2 at 30-33, 71-77). Following these surgeries, and a period of post-operative therapy for
each, the Petitioner underwent a functional capacity evaluation to determine his permanent
restrictions. (TA 1 of 2 at 75, PX 7 at 9-20). Dr. Troy, Dr. Forsythe and Dr. Bernstein all testified
that an FCE would be an appropriate method of determining the Petitioner’s specific work
restrictions. (PX 10 at 19, RX 1 at 26, RX 2 at 11-13). The FCE revealed that the Petitioner
should be restricted to lifting in the range of 40 to 50 pounds, depending on the context. (PX 7
at 7). The Petitioner credibly testified that his prior occupation as a union laborer for the
Respondent required the lifting of a variety of objects that weighed in excess of 50 pounds. (TA
1 of 2 at 23-25, 27-28, 30-31). The Arbitrator further notes that Ms. Mueller provided an
unrebutted vocational expert opinion that the Petitioner’s work restrictions preclude him from
returning to work as a union laborer. (PX 12 at 55). Accordingly, the Arbitrator finds that the
Petitioner’s restrictions remove him from his prior occupation.

The Arbitrator further finds that the Petitioner suffered an impairment of earning
capacity as a result of his inability to return to his prior occupation. The Petitioner testified that
has only worked as a laborer for 38 years, dating back to his teenage years. (TA 1 of 2 at 22, TA
2 of 2 at 57). Ms. Mueller credibly testified that such a “singular work history” would be a
hurdle to securing alternative employment. (PX 12 at 9). She further explained that he had a
limited education and was at an advanced age. (PX 12 at 9). He has limited transferable skills
that would be marketable to alternative occupations, and lacks computer skills that would be
helpful for both searching for work and performing work within his restrictions. (PX 12 at 10-
11). Although she declined to opine that the Petitioner was entirely unemployable, she did
credibly testify that any work he is able to secure would come with a significant reduction in his
earnings. (PX 12 at 11-13, 33-34). She opined that his current earning capacity would range
from $15 to $18 per hour. (PX 12 at 14-15). The Arbitrator notes that the Petitioner lives in
Chicago, and the current minimum wage in Chicago is $15.40 per hour. (TA 1 of 2 at 20). As a
result, the Arbitrator finds that the Petitioner’s current earning capacity is the minimum wage
in Chicago, $15.40 per hour, or $616.00 per week assuming a 40-hour work week. The
Petitioner credibly testified that he would be earning $47.40 per hour in the full performance of
his prior occupation, based on the current wage scales from his Laborers’ union. (TA 1 of 2 at
89-90, PX 14 at 6). Accordingly, the Arbitrator finds that the Petitioner has established an
impairment of his earnings caused by his work accident.

The Arbitrator finds that “the average amount which [the Petitioner] would be able to
earn in the full performance of his duties in the occupation in which he was engaged at the time
of the accident” is equal to the current wage rate for the Petitioner’s Laborers’ union: $47.40
per hour, or $1,896.00 per week assuming a 40-hour work week. 820 ILCS 305/8(d)(1), (TA 1 of
2 at 89-90, PX 14 at 6). For the “average amount which he . . . is able to earn in some suitable
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employment or business after the accident,” the Arbitrator finds the Petitioner is capable of
earning $15.40 per hour, for an average of 40 hours per week. 820 ILCS 305/8(d)(1). This
results in a current average earning capacity of $616.00 per week. Deducting the current
earning capacity from his full performance wage results in a difference of $1,280.00; 66-2/3% of
this difference is $853.33. As a result, the Arbitrator finds that his wage differential benefit is
equal to $853.33. The Arbitrator finds that the Petitioner’s current earning capacity could have
been reasonably determined at the time his condition stabilized: 6/21/19. As a result, the
Arbitrator awards wage differential benefits of $853.33 per week beginning 6/21/19, and
ending at the time the Petitioner reaches age 67.

In short, the Arbitrator finds that the Petitioner’s right shoulder and cervical spine
injuries resulted in permanent restrictions removing him from his prior occupation. Specifically,
his lifting restrictions fall below the demands of his prior occupation as a union laborer. These
limitations prevent him from being able to use the tools of his trade, as well as lift and move
the necessary materials needed to perform the work. The Arbitrator finds the testimony of the
Petitioner and the vocational counselor Ms. Mueller credible on this issue. As a result, the
Arbitrator finds that the Petitioner shall receive a wage differential benefit of $853.33 per week
beginning 6/21/19, and ending when the Petitioner reaches age 67. As of the second date of
trial, the period of accrued wage differential benefits is 6/21/19 through 5/23/23, a period of
204-5/7 weeks. At a rate of $853.33 per week, the Respondent shall pay a total of $174,688.84
in accrued wage differential benefits, and initiate weekly benefits of $853.33 per week
thereafter until the Petitioner reaches age 67.

M. Penalties and fees are denied.

The Arbitrator finds the opinions of the petitioner’s treaters more credible and
persuasive than those of the respondent’s section 12 examiners; however, the Arbitrator does
not find the respondent’s reliance on said opinions unreasonable or in bad faith.

0. The Petitioner is entitled to $2,633.02 in expenses incurred related to vocational
rehabilitation services pursuant to Section 8(a).

The Arbitrator finds that the Petitioner is entitled to vocational rehabilitation services.
Respondent shall be liable for the vocational rehabilitation assessments performed by Ms.
Kathleen Mueller, the Petitioner’s chosen vocational rehabilitation counselor, in the amount of
$2,633.02.

Section 8(a) of the Act states, in part:

The employer shall also pay for treatment, instruction and training necessary for the
physical, mental and vocational rehabilitation of the employee, including all
maintenance costs and expenses incidental thereto. If as a result of the injury the
employee is unable to be self-sufficient the employer shall further pay for such
maintenance or institutional care as shall be required. 820 ILCS 305/8(a).
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“A claimant is generally entitled to vocational rehabilitation when he sustains a work-
related injury which causes a reduction in his earning power and there is evidence that
rehabilitation will increase his earning capacity.” Greaney v. Industrial Comm’n, 358 Ill. App. 3d
1002, 1019 (2005). The Supreme Court, in National Tea v. Industrial Comm’n, 97 1ll.2d 424, 433
(1983), held that determining whether a claimant is entitled to vocational rehabilitation to
restore him to his pre-injury earning capacity depends upon the particular circumstances of
each case. /d. Such a standard, however, should not be inflexibly applied. /d.

The National Tea Court established several factors that an Arbitrator should consider
when determining whether vocational rehabilitation is appropriate. /d. at 432. First, that Court
considered whether the claimant has sustained an injury which caused a reduction in his
earning capacity and there is evidence rehabilitation will increase his earning capacity. /d.

Next, it addressed the likelihood that the claimant will be able to obtain employment upon
completion of his training. /d. Additionally, the Court considered whether the claimant
unsuccessfully underwent similar treatment in the past. /d. Finally, it considered “the relative
costs and benefits to be derived from the program, the employee’s work-life expectancy, his
ability to undertake the program, and his prospects for recovering work capacity through
medical rehabilitation or other means.” /d.

Because the primary goal of rehabilitation is to return the injured employee to work, if
the injured employee has sufficient skills to obtain employment without further training or
education, that factor weighs against an award of vocational rehabilitation. National Tea Co. v.
Industrial Comm’n, 97 lll. 2d 424, 432 (1983). Moreover, an injured employee is generally not
entitled to vocational rehabilitation if the evidence shows that he does not intend to return to
work, although able to do so. Euclid Bev’g Co. v. Illlinois Workers’ Comp. Comm’n, 124 N.E.2d
1027, 1034 (2nd Dist. 2019).

The Arbitrator finds that Ms. Mueller’s vocational rehabilitation services were
appropriate pursuant to National Tea. Ms. Mueller provided an unrebutted opinion that the
Petitioner was removed from his prior occupation as a union laborer for the Respondent. (PX 12
at 55). This resulted in a reduction in his earning capacity, which could be increased with the
implementation of vocational rehabilitation services. (PX 12 at 13, 33-34). As a result, the
Arbitrator finds that it was reasonable to undergo an initial assessment and an updated
assessment with Ms. Mueller.

In Euclid Bev’g Co. v. lllinois Workers’ Comp. Comm’n, 124 N.E.2d 1027, 1034 (2nd Dist.
2019), the Appellate Court denied maintenance and vocational rehabilitation benefits to a
claimant because the claimant “never sought or gained employment following termination
from [his employer] . .."”. Euclid Bev’g Co., 124 N.E.2d at 1034. The court held that vocational
“rehabilitation is neither mandatory for the employer nor appropriate if an injured employee
does not intend, although capable, to return to work.” Id. at 1035. Euclid Bev’g is
distinguishable from the instant claim in several ways. First, unlike the claimant in Euclid Bev’g,
the Petitioner submitted two months of job search logs documenting his efforts. (PX 13). He
credibly testified that he would participate in Ms. Mueller’s plan if it were authorized, and also
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would return to work if he could. (TA 2 of 2 at 88-89, TA 2 of 2 at 30-32). The Arbitrator finds
that the Petitioner did have an intention to return to work. However, without the assistance of
vocational rehabilitation services, it was extremely difficult for the Petitioner to actually secure
alternative employment. (PX 12 at 33-34). Accordingly, the Arbitrator finds that the Petitioner
did have a genuine intention to return to work, that he made a good faith attempt to look for
work given his limitations, and as a result is entitled to vocational rehabilitation services.

Finally, Petitioner has a right to choose his own vocational rehabilitation counselor at
Respondent’s expense, pursuant to Section 8(a) of the Act. 820 ILCS 305/8(a). See Hir v. City of
Joliet, 04 11IC 0614; Costello v. Baxter Healthcare, 95 IIC 451; Thul v. Mike Nicholas, Inc., 89 1IC
392; Avenarius v. Consolidated Freightways, 86 |IC 1498; see also Youngblood v. Addus Health
Care, 12 IWCC 1080. Accordingly, the Arbitrator finds that the Respondent shall be liable for
the vocational rehabilitation services provided by Ms. Kathleen Mueller.

The record reflects that Ms. Mueller’s invoices for the vocational assessments she

performed totaled $2,633.02. (PX 11 at 10-11, 17). As a result, the Arbitrator finds the
Respondent liable for $2,633.02 in vocational rehabilitation services pursuant to Section 8(a).
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
MARIO FERRELL,
Petitioner,
Vs. NO: 20 WC 8667
SUPERIOR HEALTH LINENS,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses,
temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits and
evidentiary rulings, and being advised of the facts and law, modifies the Decision of the Arbitrator
as stated below and otherwise affirms and adopts the Decision of the Arbitrator which is attached
hereto and made a part hereof.

The Commission first notes that the arbitration record, the Arbitrator’s Decision and the
parties’ Briefs fluctuated between March 9 and 10, 2020 as the accident date. The incident report
documented that the accident occurred on March 10, 2020 at 12:35 a.m. (Pet. Ex. 1). Petitioner
was subsequently taken by ambulance and treated at the emergency room around 7:00 a.m. on
March 10, 2020. The Commission thus finds that March 10, 2020 is the correct accident date and
modifies the Arbitrator’s Decision to conform with the proofs and provide a clear record going
forward.

The Commission next finds that Petitioner’s current condition of ill-being in his right
shoulder is causally related to the March 10, 2020 undisputed work accident. Petitioner started
working for Respondent in July or August 2019 and became symptomatic in his right shoulder in
the Fall of that year after a separate work injury. An October 7, 2019 MRI of the right shoulder
demonstrated: (1) tendinosis and undersurface tearing of 50-percent of the supraspinatus, (2)
tendinosis and intrasubstance tearing of the subscapularis with undersurface fraying, (3)
tendinosis, tenosynovitis and longitudinal partial-thickness tearing of the long head of the biceps
tendon, and (4) irregularity and increased signal in the posterior superior labrum and possibly,
degenerative fraying. Petitioner was referred to orthopedic specialist Dr. Joshua Neubauer, he
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received an injection, underwent physical therapy and surgery had been recommended. Petitioner
testified that he did not proceed with surgery because his condition was improving.

A February 14, 2020 visit note from ProCare documented that Petitioner was still having
mild pain in his right shoulder although it had significantly improved since returning to the
orthopedic surgeon for the injection. Examination revealed no muscle weakness, improving
muscle aches and anthralgias/joint pain and that Petitioner’s tenderness and range of motion were
almost at baseline. The Commission finds that the medical records corroborated Petitioner’s
testimony regarding his prior treatment, prior surgical recommendation and that he was doing
better prior to the March 2020 accident. He returned to his regular duties with Respondent on
March 1, 2020, driving, loading and unloading a truck/trailer and pushing and pulling 500 to 800-
pound containers of linens.

On March 10, 2020, Petitioner tripped and fell on his right arm, side and hip while
delivering linens to Rush University Medical Center. He sought emergency treatment that same
date at the University of Illinois Hospital. X-rays of the right shoulder revealed that the
subacromial space was widened possibly representing fluid within the bursa. There was also
narrowing of the right humeral glenoid joint space. Petitioner was diagnosed with a right shoulder
AC joint sprain and a bruise to the right hip. He followed-up with his primary care physician’s
office at ProCare Medical Group on March 11, 2020. The medical notes corresponded with
Petitioner’s testimony and the medical records regarding his pre-existing right shoulder problems
from September/October 2019 and that he now had increased right shoulder pain.

Petitioner also saw Dr. Neubauer on March 11, 2020 who noted that Petitioner had great
difficulty moving his right arm so much so that Dr. Neubauer could not perform a reliable
examination. Dr. Neubauer ordered an MRI of the right shoulder. The March 2020 MRI report
was not in evidence but Dr. Nikhil Verma, Respondent’s Section 12 examiner, had indicated that
there was evidence of moderate impingement, a partial thickness rotator cuff tear and degenerative
changes of the long head biceps with subacromial impingement. On May 6, 2020, Dr. Neubauer
performed a right shoulder subacromial decompression, distal clavicle resection, rotator cuff repair
and limited glenohumeral debridement with debridement of the superior labrum tear. Petitioner’s
post-operative diagnoses were right shoulder subacromial impingement, acromioclavicular joint
arthrosis, high-grade partial rotator cuff tear and superior labrum fraying with biceps tendon tear.
Dr. Neubauer’s August 4, 2020 visit note stated that Petitioner’s right shoulder injury was work-
related. The parties did not depose Dr. Neubauer.

Dr. Verma opined to the contrary that Petitioner’s right shoulder condition was not causally
related to the March 10, 2020 work accident and that he did not sustain an aggravation to any pre-
existing condition in the right shoulder. Dr. Verma’s opinions were based on his understanding
that Petitioner had a pre-existing symptomatic shoulder condition which he expected would cause
pain, disability or loss of function, Petitioner underwent the same surgery that had been previously
recommended and Dr. Verma noted no change in the anatomic condition of the shoulder nor any
evidence of an acute or traumatic injury on the MRIs before and after the work accident. Dr. Verma
added, however, that it was materially relevant and important to understand Petitioner’s
symptomatology, the condition of his right shoulder and how it was functioning immediately
predating the March 2020 work accident so that he could compare Petitioner’s answers to the
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medical records. Dr. Verma explained that Petitioner did not or would not disclose any information
about any prior shoulder issues due to ongoing litigation related to his prior shoulder injury. Dr.
Verma stated that although there was no objective evidence of an aggravation of a pre-existing
condition, he could not determine whether Petitioner had a symptomatic aggravation of his
condition because Petitioner had not been forthcoming about his right shoulder history.

The Commission’s review of the evidence is not so limited given Petitioner’s testimony
and the medical records that documented the timeline and nature of his right shoulder condition as
well as the symptomatic changes. More importantly with respect to Petitioner’s pre-existing right
shoulder condition, “[t]he salient factor is not the precise previous condition; it is the resulting
deterioration from whatever the previous condition had been.” Schroeder v. Ill. Workers” Comp.
Comm’n, 2017 IL App (4th) 160192WC, q 26. The Commission notes that notwithstanding
Petitioner’s prior history related to his right shoulder, and prior to the work-related fall on March
10, 2020, he had returned to work for Respondent, was able to use his arms to drive a truck, load
and unload his truck and push/pull the container of linens without issue. Following his work injury,
Petitioner testified that his pain was stronger and worse than before, he was also unable to
maneuver his right arm for physical examination and he proceeded with a surgery that he was
previously able to postpone for several months. The evidence supports a finding that Petitioner
aggravated his right shoulder on March 10, 2020 and that his current condition of ill-being is
causally related to that work accident.

Based on the Commission’s finding of causation in favor of Petitioner, the Commission
finds that Petitioner is entitled to workers’ compensation benefits. Respondent disputed liability
for benefits based on its position on causation. Nevertheless, Dr. Verma testified that Petitioner’s
medical treatment through January 27, 2021 had been reasonable and necessary regardless of
causation. The Commission therefore awards the reasonable and necessary medical treatment
detailed in Petitioner’s Exhibit 6 as it relates to Petitioner’s right shoulder injury resulting from
the March 10, 2020 work accident. The medical bills shall be paid pursuant to Sections 8(a) and
8.2 of the Act. The Commission further affirms the Arbitrator’s award of credit to Respondent in
the amount of $18,399.21 for medical bills previously paid. The Commission additionally awards
Petitioner TTD benefits from March 10, 2020 through October 4, 2020. Dr. Neubauer allowed
Petitioner to return to work without restrictions as of October 5, 2020. With respect to PPD
benefits, the Commission weighs the five factors under Section 8.1b of the Act as follows:

(1) Impairment Rating: The parties did not offer any impairment rating into evidence. The
Commission gives this factor no weight.

(i1) Occupation of Injured Employee: Following his full duty release on October 5, 2020,
Petitioner did not return to work for Respondent but instead obtained employment
driving trucks and a tanker for various other employers. As of the arbitration date,
Petitioner was employed by J.B. Hunt driving a truck locally. The Commission gives
this factor moderate weight.

(ii1)Petitioner’s Age: Petitioner was 53 years old on the accident date; neither party
submitted evidence into the record which would indicate the impact of the Petitioner’s
age on any permanent disability resulting from the March 2020 work accident.
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Nonetheless, the Commission finds that Petitioner must still live with this disability
and gives moderate weight to this factor.

(iv)Petitioner’s Future Earning Capacity: There is no evidence in the record as to reduced
earning capacity. The Commission gives this factor no weight.

(v) Evidence of Disability: Evidence of Petitioner’s disability is corroborated by the
treating medical records. Following the March 2020 work accident, Petitioner
underwent surgery as indicated above and was released to full duty work. He testified
that his arm would get tired at times and he had difficulty using it to lift the landing
gear on his truck. His shoulder also felt stiff and achy and it was hard to sometimes
sleep on his right side. The Commission gives this factor significant weight.

In light of the foregoing, with no single enumerated factor being the sole determinant of
disability, the Commission finds that Petitioner is entitled to ten-percent (10%) loss of use of the
person as a whole pursuant to Section 8(d)2 of the Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2023 is hereby modified as stated and otherwise affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay,
pursuant to Sections 8(a) and 8.2 of the Act, the reasonable and necessary medical treatment
detailed in Petitioner’s Exhibit 6 as it relates to Petitioner’s right shoulder injury resulting from
the March 10, 2020 work accident.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit in the amount of $18,399.21 for medical bills previously paid.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner temporary total disability benefits of $710.40 per week for 29 6/7 weeks, from March
10, 2020 through October 4, 2020, that being the period of temporary total incapacity for work
under Section 8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner permanent partial disability benefits of $639.36 per week for 50 weeks because the

injuries sustained caused ten-percent (10%) loss of use of the person as a whole pursuant to Section
8(d)2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $54,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.

May 1, 2024 Is/ Chnistophen 4. Famia
CAH/pm Christopher A. Harris
0O:3/21/24

052

I8/ Canolyn W. Dotrerty
Carolyn M. Doherty

/8! Ameflee Fogan Simonovich

Amylee Hogan Simonovich
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Mario Ferrell Case # 20 WC 008667
Employee/Petitioner
V. Consolidated cases:
Healthcare Linen Services Group d/b/a Superior Health Linens, LLC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Crystal L. Caison, Arbitrator of the Commission, in the city of
Chicago, lllinois, on October 24, 2022. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~ " EO0mMmOOw

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. & What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |E Is Respondent due any credit?

0. [ ] Other

ICArbDecl9(b) 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, March 9, 2022, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $55,411.20; the average weekly wage was $1065.60.
On the date of accident, Petitioner was 53 years of age, single with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $18,399.21 for other
benefits, for a total credit of $18,399.21.

ORDER

The Arbitrator finds that the Petitioner failed to meet his burden of proving by a preponderance of credible
evidence that his condition of ill-being of right shoulder injury after March 20, 2020 was directly caused or
aggravated by the undisputed accident that occurred on March 9, 2020.

The Arbitrator finds the Petitioner’s emergency room evaluation and March 2020 MRI scan to be reasonable
and necessary. The Arbitrator further finds that Respondent has already paid for these treatments. As such, the

Arbitrator denies all other medical bills submitted.

The Arbitrator finds the issue of nature and extent moot.

The Arbitrator finds that Respondent is entitled to a credit in the amount of $18,399.21 for all medical paid.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

(Z)//’y,)'/(// Q (Z)ﬂ/;ﬂ//
JUNE 27, 2023

Signature of Arbitrator

ICArbDec19(b)
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

Mario Ferrell )

)

Petitioner, )

)

\2 )
) Case No. 20WC008667

Healthcare Linen Services Group )

d/b/a Superior Health Linens, LLC )

)

Respondent. )

PROCEDURAL HISTORY

This matter proceeded to hearing on October 4, 2022 before Arbitrator Crystal L. Caison.
Issues in dispute include causal connection, medical bills, temporary total disability (TTD)

benefits, nature and extent and respondent credit. (AX 1).

THE ARBITRATOR MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner’s Testimony

Petitioner, Mario Ferrell provided a one-year history of his post-employment from working at
Superior Health Linens LLC (herein “Respondent”). Petitioner testified that he was currently
employed as a truck driver for J.B. Hunt, worked for FedEx as a truck driver and drove a tanker

for Five Star Oil. (T. 22-23)

Petitioner testified that he was an employee of Respondent starting around July or August 2019.
(T. 24) He said that he was a driver who delivered bed linens to Rush-Presbyterian Hospital.
Petitioner testified that he would load the truck at Respondent’s location in Cudahy Wisconsin,

drive the truck and then unload it at Rush Hospital in Chicago.

Petitioner testified that as part of his job requirements, he would move carts which were

approximately 5 2 feet high, 3 feet long and about 2 % to 3 feet wide. (T.25) He testified
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that these bins or carts would weigh between 500 and 800 pounds each. At Rush, he
manually unloaded the carts, and pushed them down a narrow, 300 foot long, hallway at the

hospital. (T. 26)

Petitioner testified that on or about March 9, 2020, he injured his right shoulder. Petitioner initially
said that he never had a problem with his right shoulder but changed his response to “yes”. (T.
27-29). Petitioner testified that he filed a workers’ compensation claim for his right shoulder prior

to the accident of March 9, 2020.

As it related to Petitioner’s prior injury, he testified that approximately two weeks after he started
working for the Respondent, his shoulder was hurting, sometime around August or September
2019. He testified that he went to ProCare around October 28, 2019 and was then referred to an
orthopedic specialist. Petitioner said that he saw the specialist, Dr. Neubauer, and was provided
with a shot and he also underwent an MRI; however, he did not know what the 2019 MRI showed.
He testified that he also underwent physical therapy for his shoulder. (T. 29-33)

Petitioner testified that he settled a right shoulder workers’ compensation claim on a
denied/disputed basis late last year or earlier this year. He testified that he injured his shoulder in
September of 2019 when he was pulling the carts. The petitioner testified that surgery was
recommended for his September 9, 2019 accident, but he did not proceed with surgery in 2019
because “therapy was working pretty good.” The petitioner testified that he was able to return to

full duty work on or about March 1, 2020. (T. 33-36)

Petitioner testified that on or about March 9, 2020, he was performing his usual job and that he
caught his foot on a pallet in the hallway and fell. He testified that he landed on his right side and
hip. Petitioner testified that his right shoulder pain was greater than the pain he experienced in

September 2019. (T. 36-40)

Petitioner testified that after he fell, he was taken via ambulance to the University of Illinois
Hospital. He testified that x-rays were taken, he was given some pain pills and released. Petitioner

testified that he reported his injury to the Respondent. (T. 40 -42)
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Petitioner testified that he returned to Dr. Neubauer on March 11, 2020, but he did not recall if he
returned to ProCare. He testified that Dr. Neubauer gave him some pain pills, prescribed an
updated MRI and asked him if he wanted to have surgery. The petitioner testified that he did not
believe he performed any therapy before he decided about surgery, but injections were performed
prior to surgery. Petitioner said that he changed his mind about surgery at that time because his

pain was stronger. (T. 42-46)

Petitioner testified that he got better with therapy after his September 2019 accident. Petitioner
said that his pain got worse after his March 9, 2020 accident and he could not move his shoulder

a lot. He testified that he thought his shoulder would improve after his May 26, 2020 surgery.

Petitioner said that he continued to follow up with Dr. Neubauer until he was released to full duty
work on or about October 5, 2020. He testified that after he was released to return to work, he did
not return to work for the Respondent because he was fired. While he was being treated by Dr.
Neubauer, Petitioner testified that he was placed on work restrictions but did not receive any

temporary total disability benefits. (T. 46-52)

After he was released to full duty work, he returned to work as a truck driver. He testified that
when it got cold outside, it was hard to work with his shoulder and it got tired. Petitioner testified
that it was hard to lift the landing gear on his truck and that sometimes he strained his shoulder,
but most of the time it occurred when it was cold outside and it would get “kind of like rusty a
little bit.” When Petitioner said rusty, he testified that he meant stiff and achy. He also testified

that sometimes it was hard to sleep on his right side. (T. 53-55)

Petitioner testified that when he first saw his primary care physician in October of 2019, he
thought he gave a history of sleeping on his shoulder badly, but he was already having problems
with it from work. When Petitioner was asked why he told his doctor he slept on it, he said that it
wasn’t hurting bad, and he forgot that he injured it. (T. 55-56)

On cross, Petitioner testified that he sought treatment at ProCare and with Dr. Neubauer relative
to his injury of September of 2019 and that he also underwent an MRI in relation to that injury.
He testified that Dr. Neubauer recommended surgery in October of 2019, but he did not recall if
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he saw Dr. Neubauer in February of 2020. Petitioner testified that prior to his injury on March 9,
2020, he had a standing recommendation for right shoulder surgery. (T. 63-69)

Petitioner further testified that he did not recall if he was ever taken off of work by a doctor for
his right shoulder prior to March 9, 2020. Other than ProCare and Dr. Neubauer, he testified that
he had not treated with any other physicians for his right shoulder. Prior to March 9, 2020,
Petitioner testified that he attended physical therapy on the east side of Milwaukee, but he did not
recall the name of the location or how long he attended therapy. (T. 69-71)

Petitioner testified that he did not have any recollection of what occurred during an IME
evaluation by Dr. Nikhil Verma on January 27, 2021. He testified that he fell onto his right hip
on March 9, 2020, but he never received any treatment for his hip. When he was authorized off
of work post March 9, 2020, he said that it was in relation to his right shoulder. He testified that
he had not sought treatment in relation to his right shoulder since he was last seen by Dr. Neubauer

in November of 2020. (T. 71-75)

On redirect examination, Petitioner testified that he attended physical therapy for his shoulder

prior to March 9, 2020, “maybe for two or three months maybe, around there.” (T. 76-77)
Medical

On October 7, 2019, Petitioner underwent a right shoulder MRI, which exhibited: 1) tendinosis
and undersurface tearing of the supraspinatus, involving up to 50% of the cuff thickness; 2)
tendinosis and intrasubstance tearing of the subscapularis with additional fraying; 3) tendinosis,
tenosynovitis and longitudinal partial-thickness tearing of the long head of the biceps tendon; and,

4) irregularity and increased signal in the posterior superior labrum, which may represent

degenerative fraying. (RX 2 93-94)

On October 8, 2019, Petitioner was evaluated by FNP Mara Schuh (herein “Schuh”) of ProCare.
Schuh noted that Petitioner was seen at the St. Mary’s ER on September 3, 2019 with right
shoulder pain, which had begun three weeks prior “after waking up in the morning and

progressively worsened without known trauma or injury.” (RX 2) Petitioner’s MRI was reviewed,
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and an orthopedic evaluation was recommended. Petitioner was assessed with a supraspinatus

tear and a trial of Meloxicam was prescribed. (RX 2, 11-15)

On December 2, 2019, Petitioner returned to Schuh. Schuh noted that Petitioner had seen an ortho
and the option for surgery was provided, but he wanted to hold off and participate in physical
therapy first. Schuh also noted that his pain had improved some. Following his evaluation,

physical therapy was prescribed. (RX 2, 16-20)

On February 14, 2020, Petitioner returned to Schuh and reported right shoulder pain. It was noted
that he had received a shoulder injection with the orthopedic surgeon and his pain had

significantly improved. (RX 2, 24-27)

Officer DiSanto was dispatched to lower level 2 of the Midwest Orthopaedic Building to check
on a report of a person in need of medical attention. An Incident Report was prepared by the Rush
University Security Services. It was noted that the Petitioner reported that while he was pushing
a fully loaded linen cart, he tripped and fell landing on his right side. He complained of pain in
the right hip and shoulder area. (PX 1)

Petitioner was evaluated at the University of IL. Hospital emergency department. He provided a
history of the work accident. Petitioner complained of pain in his right hip and right shoulder. It
was noted that he had problems with his right shoulder in the past and had undergone steroid
injections. X-ray of the right hip exhibited no evidence for acute fracture or dislocation. X-ray of
the right shoulder exhibited that the subacromial space was widened. Petitioner was discharged
with an orthopedic follow up. He was assessed with a mechanical fall, right AC joint sprain and

right hip pain. (PX 3)

On March 11, 2020, Petitioner returned to Dr. Neubauer. After evaluating the Petitioner, Dr.
Neubauer diagnosed him with right shoulder pain. Dr. Neubauer noted that his concern was that
the Petitioner’s fall of the preceding day may have made his tear worse. A right shoulder MRI

was prescribed.
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On March 13, 2020, the petitioner was released to return to work with restrictions. (PX 5, 2-4)

On April 2, 2020, Petitioner attended a telemedicine consultation with Schuh. Schuh noted that
the Petitioner was initially seen in relation to his right shoulder pain in September of 2019. (PX

4, 8)

On April 8, 2020, Petitioner attended a telemedicine consultation about COVID as he had spent
time with his girlfriend the preceding day and he found out after that she had tested positive for
COVID. It was noted that the petitioner was hesitant to return to work as he was working in close
quarters with other people. After evaluating the petitioner, Schuh recommended that he self-
isolate at home for 14 days and until afebrile/asymptomatic for 24 hours. It was noted that a work
fax would be sent. Relative to his supraspinatus tear, it was noted that he may be having surgery

in the next month. Arbitrator notes that the tear was “not specified as traumatic.” (PX 4, 11)

On April 22, 2020, Petitioner returned to Schuh and was released to return to work on April 23,
2020 without restriction. (RX 2, 28-34)

On May 4, 2020, Dr. Neubauer authored a note authorizing the petitioner off of work through
approximately September 6, 2020. (PX 5)

On May 6, 2020, Petitioner underwent a right subacromial decompression, distal clavicle
resection, rotator cuff repair and limited glenohumeral debridement with debridement of the

superior labrum tear, which was performed by Dr. Neubauer. (PX 5, 29-31)

On May 18, 2020, Petitioner returned to Dr. Neubauer. It was noted that the Petitioner was doing
well subjectively, but Dr. Neubauer was concerned because he was not wearing his sling. He was

provided with a sling and again told to use it. Physical therapy was prescribed. (PX 5, 5-7)

On June 22, 2020, Petitioner returned to Dr. Neubauer and was prescribed medication. A new

work note was provided, which included right hand assist with the elbow at the side. (PX 5, 8-10)
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On August 4, 2020, Dr. Neubauer released Petitioner to return to light duty work with no lifting
in excess of 20 pounds, no commercial driving and no over the shoulder work. He was advised to

continue with physical therapy. (PX 5, 11-13)

On September 1, 2020, Petitioner returned to Dr. Neubauer who noted that the Petitioner’s
progress to date had been less than ideal, which gave Dr. Neubauer “concern for the
repair.” Petitioner was advised to follow up in 4 weeks and, if his symptoms were not improving,
re-imaging would be considered. He was again released to return to work with restrictions. (PX

5, 14-16)

On September 29, 2020, Petitioner returned to Dr. Neubauer who noted that he was progressing

but continued with some weakness. Work restrictions were again imposed. (PX 5, 17-19)

On October 5, 2020, Petitioner returned to Dr. Neubauer and it was noted that he had been making
slow progress with therapy and had some intermittent difficulty with use of his shoulder. It was
also noted that “over the last couple of weeks, he feels as though he has made some significant
improvements in his function and strength. Dr. Neubauer released the Petitioner to return to work

without restrictions. (PX 5, 20-22)

On October 26, 2020, Petitioner returned to Dr. Neubauer. After evaluating Petitioner, Dr.
Neubauer noted that MMI was usually reserved for one year post surgery; however, if the
petitioner was doing particularly well in 3 months, “end of healing” could be considered at that

point. (PX 5, 23-25)

On November 16, 2020, Petitioner returned to Dr. Neubauer. He was to return in “about 10

weeks.” (PX'5, 26)

On January 27, 2021, Petitioner underwent an IME with Dr. Nikhil Verma. He reported the same
mechanism of injury occurring on March 9, 2020, but when asked about prior injuries to the right
shoulder, the petitioner advised Dr. Verma that he was unable to answer because there was a

“legal case...” Petitioner did not provide Dr. Verma with any information as to whether or not
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he had prior shoulder pain, prior shoulder symptoms, prior shoulder treatment, etc. It was noted
that Petitioner refused to answer questions regarding prior shoulder injuries and refused to answer
whether any prior shoulder imaging had been performed. It was noted that the Petitioner had
shoulder surgery in May of 2020 and reported that he was about 80% improved. (RX 1; Dep.
Exhibit 2)

Per Dr. Verma’s IME report noted that Petitioner was evaluated at the Orthopedic Institute of
Wisconsin on October 14, 2019, at which time he reported a two-month history of pain in the

right shoulder, increasing discomfort with daily activities.

After evaluating Petitioner and reviewing his records, Dr. Verma opined that Petitioner had a
good functional recovery post-surgery. Dr. Verma noted that the Petitioner had a pre-existing
shoulder condition that predated his injury of March of 2020. Dr. Verma opined that the findings
on the two MRI scans reviewed, both demonstrated a partial rotator cuff tear with AC joint
arthropathy and biceps involvement. Based upon the MRI reports, Dr. Verma noted that he did
not see any distinct change in Petitioner’s condition that resulted from the March of 2020 fall. Dr.
Verma noted that he did not find a condition related to the Petitioner’s injury of March 9,
2020. Dr. Verma also opined that he did not see evidence that the Petitioner’s condition was either

aggravated or materially worsened as a result of the fall. (RX 1; Dep. Exhibit 2)

Dr. Verma opined that Petitioner’s current condition was unrelated to the work injury of March
9,2020 and Dr. Verma saw no evidence of a work injury of September of 2019. Again, Dr. Verma
noted that the Petitioner had a pre-existing, symptomatic rotator cuff condition with no material
change as a result of his March 9, 2020 injury. Regardless of causation, Dr. Verma noted that the
petitioner had reached MMI. In Dr. Verma’s opinion, treatment was reasonable and necessary
with regard to the right shoulder complaints; however, Dr. Verma found no relationship between
the treatment and the alleged work injuries. Following the fall of March 9, 2020, Dr. Verma
opined that appropriate treatment would include the emergency room evaluation with x-rays and
follow up MRI to evaluate for any further structural change. However, according to Dr. Verma,
the surgery that was performed was related to the Petitioner’s pre-existing symptomatic condition

as identified on prior MRI scans. Again, Dr. Verma noted that there was no evidence of
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aggravation or material change in the Petitioner’s condition. In Dr. Verma’s opinion, the
Petitioner could work full duty without restriction and he saw no permanent disability as it related

to any alleged work injuries. (RX 1; Dep. Exhibit 2)

On November 23, 2021, Dr. Verma prepared an addendum report. Dr. Verma noted that he
reviewed the Petitioner’s right shoulder MRI of October 7, 2019, which exhibited significant
subscapularis tendinopathy with biceps tendinosis, intrasubstance signal, proximal biceps partial
tear, partial intrasubstance tearing in the anterior aspect of the supraspinatus, glenohumeral
effusion, labral degeneration and AC joint arthropathy with secondary impingement. Dr. Verma
noted that he reviewed Petitioner’s MRI scan of March 20, 2020. After reviewing the updated
records and MRI films, Dr. Verma noted that it remained his opinion that the Petitioner’s
condition was not work related. Dr. Verma opined that the Petitioner was at MMI and no further

treatment was required. (RX 1; Dep. Exhibit 3)

TESTIMONY OF DR. NIKHIL. VERMA

On February 9, 2022, the evidence deposition of Dr. Nikhil Verma was taken pursuant to
agreement of the parties. (RX 1; p. 6)

Dr. Verma testified that he performed an independent medical examination of Mr. Mario Ferrell
on January 27, 2021. He testified that he was provided with medical records from the Orthopedic
Institute of Wisconsin, emergency room records from the University of IL, Concentra treatment
records and diagnostic imaging reports for two MRIs. Dr. Verma testified that he took a history
from Petitioner. Dr. Verma testified that Petitioner reported that his injury occurred largely on
March 9, 2020 and that, at that time, he had been employed for about eight to nine months
performing linen delivery. Dr. Verma testified that the Petitioner reported that he tripped over a
skid and fell onto his right side with the onset of right shoulder pain but did not disclose any
information about any prior shoulder issues. Dr. Verma testified that Petitioner had undergone
surgery in May, reported an 80% improvement since the surgery and was released to work. Dr.
Verma testified that the Petitioner’s complaints were mild stiffness and mild pain over the front

and side of the shoulder. (RX 1; pp 10-13)
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Dr. Verma testified that he physically examined the Petitioner on January 27, 2021 and that he
did not identify any atrophy or deformity. Shoulder motion was noted to be within 90% of the
opposite side with very mild loss of elevation and rotation. Petitioner’s strength was noted to be
normal and there was no instability. X-rays taken at that time were essentially normal with very

mild early evidence of arthritis and post-surgical changes of the bone spur debridement. (RX 1;

pp 13-15)

Dr. Verma diagnosed Petitioner with a good functional recovery status post-surgery. He testified
that, in his opinion, Petitioner’s diagnosis was not causally related to his work injury of March 9,
2020 and, furthermore, he did not see any aggravation of any pre-existing conditions as a result

of the petitioner’s injury of March 9, 2020. (RX 1; pp 15-16)

Dr. Verma testified that he only reviewed Petitioner’s MRI reports. He testified that he could not
identify any distinct changes in the MRI report from October of 2019 and the MRI report that
postdated the injury of March 9, 2020. Dr. Verma testified that no further treatment of Petitioner
was required regardless of any injuries sustained. He also testified that he believed Petitioner’s
treatment during the emergency room evaluation and diagnostic imaging (including the MRI
scan) in relation to the March 9, 2020 injury was reasonable and necessary regardless of causation,
but nothing further. Dr. Verma testified that Petitioner was capable of working full duty without
restrictions. (RX 1; pp 16-19)

Dr. Verma testified that after January 27, 2021, he never evaluated Petitioner again; but he did
prepare an addendum report. Prior to authoring his addendum report of November 23, 2021, Dr.
Verma testified that he was provided with medical records and diagnostic imaging, including the
MRIs of the Petitioner’s right shoulder dated October 7, 2019 and March 20, 2020. Dr. Verma
testified that the MRI films of October 7, 2019 exhibited, “basically,” tendinopathy within the
rotator cuff and biceps, a partial rotator cuff tear, fluid within the joint itself, labral degeneration,
and arthritis within the joint between the acromion and the clavicle resulting in impingement on
the rotator cuff. He testified that his review of the Petitioner’s MRI films of March 20, 2020 was
“essentially the same.” (RX 1; pp 20) Dr. Verma testified that the 2020 MRI exhibited the same
degenerative conditions at the rotator cuff and AC joint and, “importantly, they did not show any

evidence of an acute or structural injury, meaning there was no edema, there was no fracture,

10
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there was no acuity findings such as hemorrhage or other signs of a traumatic injury to the

shoulder.” (RX 1; pp 19-23)

Dr. Verma testified that this was a rare case in which the petitioner had an MRI directly before
his injury and directly after his injury and that “allowed for an objective comparison between the
anatomic status of the shoulder before and after the injury.” (RX 1; pp 22) Dr. Verma testified
that he identified that “there was no structural change in the shoulder that resulted from the March
9, 2020 fall that would have been clearly visible on the March 20, 2020 MRL.” (RX 1; pp 23)
Additionally, Dr. Verma testified that there was “no evidence of a high-grade trauma, meaning
you would expect to see soft tissue swelling or hemorrhage or other findings of a significant

impact of the shoulder that might or could aggravate a pre-existing condition.” (RX 1; pp 23)

After reviewing the MRIs, Dr. Verma testified that none of the opinions contained within his prior
IME report changed. Again, Dr. Verma opined that Petitioner’s right shoulder condition was not
causally related to any injury of March 9, 2020. Dr. Verma testified that the Petitioner’s medical
record of February of 2020 indicated that the Petitioner had received a cortisone injection and had
significantly improved. He testified that the cortisone injection would not have permanently
resolved the Petitioner’s right shoulder condition and the purpose of the cortisone injection was
to decrease inflammation and was “designed to be a temporizing measure.” (RX 1; pp 24) He
testified that Petitioner was offered surgery and declined. Dr. Verma testified that such injections

could last anywhere from a couple of weeks to maybe six months. (RX 1; pp 19-24)

On cross, Dr. Verma testified that he was asked to assess what injuries were sustained as a result
of the March 9, 2020 injury. Dr. Verma admitted that there was no evidence of symptom
magnification. (RX 1; 29) Dr. Verma said that “when assessing those injuries, especially in a case
like this, it is materially relevant and important to understand the nature of that condition
regardless of causation that existed to that shoulder immediately predating that injury.” (RX 1;
pp 30) In this case, Dr. Verma testified that he had objective evidence (i.e. a before and after
MRIs), “so the only way one would make a determination that an aggravation occurred is if you
can get a sense of the symptomatology, the condition of the shoulder, how it was functioning,
etc., before we can then compare his answers to the medical record and then make a determination,

if there was a symptomatic aggravation of the condition.” (RX 1; pp 31)

11
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Dr. Verma testified that after he drafted his addendum report of November 23, 2021, he was never
provided with additional materials. Dr. Verma testified that he did not review any additional

materials that were not reviewed in his reports. (RX 1; pp 34-39)

Dr. Verma testified that, based upon the information he had, all of Petitioner’s conditions were
cumulative and degenerative. Dr. Verma testified that within the entirety of the record he
reviewed, he did not see any mention of an acute or traumatic injury and Petitioner specifically

refused to discuss any possible acute or traumatic onset prior to March of 2020. (RX 1; pp 39-41)

On cross, Dr. Verma testified that Petitioner did not tell him that he injured his shoulder at work
on September 16, 2019 and he did not see any evidence in the medical records of a work-related
injury sustained by Petitioner on September 16, 2019. Dr. Verma testified that his opinions were
“based on the facts in which the patient had a condition of the shoulder, he required surgery for
his shoulder, he had been recommended surgery for his shoulder, he had an MRI before and after,
the best objective data we have, and I don’t see any differences. That is the basis for my opinion.”

(RX 1; pp 41-45)

On re-direct, Dr. Verma testified that his opinion was that Petitioner’s right shoulder condition
was not related to his injury of March 9, 2020 due to Petitioner having had “a pre-existing
symptomatic shoulder condition that was expected to cause pain and disability or loss of
function.” Dr. Verma testified that “we have a rare case where we have objective anatomic
imaging evidence of the condition of the shoulder prior to the injury and the condition of the
shoulder after the injury, which I was able to directly compare and, A) I didn’t see any change in
the anatomic condition, and, B) I did not see any evidence of an acute or traumatic injury such as
swelling, bruising, etc. that would indicate a high degree of trauma to the shoulder.” (RX 1, 46-
47)

12
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CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth

below.

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the
proceeding and material that has been officially noticed. 820 ILCS 305/1.1(e). Credibility is the
quality of a witness which renders his evidence worthy of belief. The Arbitrator, whose province
it is to evaluate witness credibility, evaluates the demeanor of the witness and any external
inconsistencies with his/her testimony. Where a claimant’s testimony is inconsistent with his/her
actual behavior and conduct, the Commission has held that an award cannot stand. McDonald v.
Industrial Commission, 39 Ill. 2d 396 (1968); Swift v. Industrial Commission, 52 Ill. 2d 490
(1972).

It is the function of the Commission to judge the credibility of the witnesses and to resolve
conflicts in the medical evidence and assign weight to witness testimony. O’Dette v. Industrial

Commission, 79 111.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v. Workers’ Compensation

Commission, 397 Ill. App. 3d 665, 674 (2009). Internal inconsistencies in a claimant’s testimony,
as well as conflicts between the claimant’s testimony and medical records, may be taken to

indicate unreliability. Gilbert v. Martin & Bayley/Hucks, 08 ILWC 004187 (2010).

The Arbitrator observed Petitioner during the hearing and finds him not credible. Petitioner’s
testimony at arbitration was inconsistent. Petitioner initially said that he did not have any prior
injuries to his right shoulder, but moments later stated that he did when he talked about his disputed
prior workers’ compensation claim for a right shoulder injury. Moreover, Petitioner admitted that
right shoulder surgery was recommended by his treater, Dr. Neubauer, prior to his March 9, 2020
accident, but Petitioner said that he was not ready to proceed with surgery because physical

therapy was “working good”.

Petitioner testified that he got better with therapy after his September 2019 accident, but his pain
got worse after his March 9, 2020 accident and he could not move his shoulder a lot. He also

testified that he thought his shoulder would improve after his May 26, 2020 surgery.

13
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The Arbitrator finds it significant that Petitioner provided inconsistent statements about his right

shoulder history.

Dr. Verma’s testimony was consistent with his reports, and he did not appear to be making any
attempt to expand on his previously stated opinions or evade questions put to him on cross-
examination. The Arbitrator finds it significant that Dr. Verma was able to directly compare the
MRTI’s before and after the March 9, 2020 injury and found the films to be “essentially the same.”

The Arbitrator further finds that Dr. Verma was a credible and persuasive witness.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the
Arbitrator finds as follows:

To obtain compensation under the Act, a claimant must prove that some act or phase of his
employment was a causative factor in his ensuing injuries. A work-related injury need not be the
sole or principal causative factor, as long as it was a causative factor in the resulting condition of
ill-being. Even if the claimant had a preexisting degenerative condition which made him more
vulnerable to injury, recovery for an accidental injury will not be denied as long as he can show
that his employment was also a causative factor. Thus, a claimant may establish a causal
connection in such cases if he can show that a work-related injury played a role in aggravating his

preexisting condition. Sisbro, Inc. v. Industrial Comm'n, 207 Ill. 2d 193, 205, 797 N.E.2d 665,

278 1ll. Dec. 70 (2003). “A chain of events which demonstrates a previous condition of good
health, an accident, and a subsequent injury resulting in disability may be sufficient circumstantial

evidence to prove a causal nexus between the accident and the employee’s injury.” International

Harvester v. Industrial Com., 93 I1l. 2d 59, 63 442 N.E.2d 908 (1982).

Based on the above, the credible evidence, and the record taken as a whole, the Arbitrator finds
Dr. Verma’s IME Report more persuasive than the medical reports of Dr. Neubauer. Moreover,
the medical reports of FNP Schuh do not appear to be complete. Specifically, Schuh’s reports

contain no reference of the Petitioner’s March 9, 2020 injury.
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Moreover, Dr. Verma opined that appropriate treatment would include the emergency room
evaluation with x-rays and follow up MRI to evaluate for any further structural change. Dr.
Verma further opined, the surgery that was performed was related to the Petitioner’s pre-existing
symptomatic condition as identified on prior MRI scans. Again, Dr. Verma noted that there was
no evidence of aggravation or material change in the Petitioner’s condition. In Dr. Verma’s
opinion, the Petitioner could work full duty without restriction, and he saw no permanent

disability as it related to any alleged work injuries.

After reviewing the updated records and MRI films of March 20, 2020, Dr. Verma noted that it
remained his opinion that the Petitioner’s condition was not work related. Dr. Verma opined that

the Petitioner was at MMI and no further treatment was required. (RX 1; Dep. Exhibit 3)

Thus, the Arbitrator finds that the Petitioner failed to meet his burden of proving by a
preponderance of credible evidence that his condition of ill-being of right shoulder injury after
March 20, 2020 was directly caused or aggravated by the undisputed accident that occurred on
March 9, 2020.

Issue J, whether the medical services that were provided to Petitioner were reasonable and
necessary and whether Respondent has paid all appropriate charges for all reasonable and
necessary medical services, the Arbitrator finds as follows:

Section 8(a) of the Act states a Respondent is responsible ...*“for all the necessary first aid, medical
and surgical services, and all necessary medical, surgical and hospital services thereafter incurred,
limited, however, to that which is reasonably required to cure or relieve from the effects of the
accidental injury...” A claimant has the burden of proving that the medical services were
necessary, and the expenses were reasonable. See Gallentine v. Industrial Comm'n, 201 I11.App.3d

880, 888 (2nd Dist. 1990).

Having found that Petitioner failed to meet his burden of proving by a preponderance of credible
evidence that his condition of ill-being of right shoulder injury after March 20, 2020 was directly
caused or aggravated by the undisputed accident that occurred on March 9, 2020, the Arbitrator

finds the Petitioner’s emergency room evaluation and March 2020 MRI scan to be reasonable and
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necessary. The Arbitrator further finds that Respondent has already paid for these treatments. As

such, the Arbitrator denies all other medical bills submitted.

Issue K, whether Petitioner is entitled to temporary total disability benefits, the Arbitrator finds

as follows:

Consistent with the prior findings, the Arbitrator finds this issue moot.

Issue N, whether Respondent is due any credit for benefits paid to Petitioner, the Arbitrator
finds as follows:

The Arbitrator finds that Respondent is entitled to a credit in the amount of $18,399.21 for all

medical paid.

It is so ordered:

— =
(//y»)’/(// (\/ (////'—)’('//

Arbitrator Crystal L. Caison
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

JOSE TREJO,

Petitioner,

Vs. NO: 21 WC 29405
GRIEF PACKAGING, LLC,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, medical
expenses, temporary total disability, maintenance, and permanent partial disability, and being
advised of the facts and law, modifies the Corrected Decision of the Arbitrator as stated below
and otherwise affirms and adopts the Corrected Decision of the Arbitrator, which is attached
hereto and made a part thereof.

The Commission writes additionally on the issue of temporary total disability. The
Arbitrator found that Respondent was liable for temporary total disability (TTD) benefits from
October 16, 2021 through August 29, 2022, representing 45 and 3/7ths weeks of TTD benefits at
a weekly rate of $495.73. The Arbitrator also found that Respondent shall be given a credit for
$12,109.97 in TTD benefits already paid.

The Commission modifies this award downward. In this case, Petitioner testified that he
was released to light duty from October 29, 2021 through November 9, 2021, though he lifted
“heavy tanks experiencing back pain.” Petitioner also stated that he has not worked for
Respondent or any other employer since November 9, 2021. Petitioner’s testimony is
corroborated by Dr. Fernando Perez’s November 1, 2021 note that Petitioner had returned to
light duty work (a status continued by Dr. Perez), and Dr. Eugene Lipov’s November 10, 2021
note taking Petitioner off work. Accordingly, the Commission concludes that Petitioner was not
entitled to TTD benefits for the period from October 29, 2021 through November 9, 2021.
Respondent also objects that the TTD period commencing November 10, 2021 should terminate
on April 18, 2022, the date that it disclosed the Section 12 report from Dr. Wellington Hsu, who
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opined that Petitioner had a resolved lumbar strain. The Commission affirms and adopts the
Decision of the Arbitrator finding the opinions of Petitioner’s treating physicians more
persuasive that Dr. Hsu’s opinion, and therefore agrees with the Arbitrator that TTD benefits
should terminate on August 29, 2022. Accordingly, the Commission modifies the Decision of
the Arbitrator to award TTD benefits from October 16, 2021 through October 28, 2021 and from
November 10, 2021 through August 29, 2022, representing 43 and 5/7ths weeks of benefits at a
weekly rate of $495.73. Respondent shall be given a credit for $12,109.97 in TTD benefits
already paid.

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of
the Arbitrator dated October 11, 2023, is modified as stated herein. The Commission otherwise
affirms and adopts the Decision of the Arbitrator.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner temporary total disability benefits of $495.73 per week for 43 and 5/7ths weeks,
commencing October 16, 2021 through October 28, 2021 and from November 10, 2021 through
August 29, 2022, that being the period of temporary total incapacity for work under Section 8(b)
of the Act. Respondent shall be awarded a credit of $12,109.97 for benefits already paid.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of
$75,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

May 2, 2024 Is/ (anolyn W Dobenty
0: 4/25/24 Carolyn M. Doherty
CMD/kcb
045 s/ Warne Panker

Marc Parker

Is/ (Phrnistoptiern 4. Fannio
Christopher A. Harris
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Jose Trejo Case # 21 WC 029405
Employee/Petitioner

v. Consolidated cases:
Grief Packaging, LL.C

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable Crystal L. Caison, Arbitrator of
the Commission, in the city of Chicago, on June 7, 2023. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and
attaches those findings to this document.

DISPUTED ISSUES

A. 0 Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational
Diseases Act?

[0 Was there an employee-employer relationship?

[l Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

[0 What was the date of the accident?

[0 Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
[0 What were Petitioner's earnings?

O w

[0 What was Petitioner's age at the time of the accident?
[0 What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
O TPD Maintenance XTTD
What is the nature and extent of the injury?
. [ Should penalties or fees be imposed upon Respondent?
L1 Is Respondent due any credit?
O Other

~rDmomEg

7
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FINDINGS

On October 12, 2021, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $38,667.20 the average weekly wage was
$743.60.

On the date of accident, Petitioner was 53 years of age, married with 1 dependent children.
Petitioner received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $12,109.97 for TTD, $0 for TPD, $0 for maintenance, and
$0 for other benefits, for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

The Arbitrator finds that Petitioner has proven by preponderance of credible evidence that his
current condition of ill-being as it relates to his low back is causally related to the injury sustained
on October 12, 2021.

The Arbitrator finds the Petitioner’s treatment to be reasonable and necessary and finds that
Respondent has not paid for said treatment.

The Arbitrator orders Respondent to pay for the following outstanding medical services, pursuant
to Sections 8(a) and 8.2 of the Act:

I1linois Orthopedic Network ($20,450.00);
Midwest Specialty Pharmacy ($2,682.41);

La Clinica ($8,244.74);

American Diagnostic ($2,250.00);

Parkview Orthopaedic ($414.00); and

Improved Functions Physical Therapy ($1,200.00)

The Arbitrator finds that Petitioner is entitled to TTD benefits from October 16, 2021 through
August 29, 2022, representing 45 3/7 weeks of TTD benefits at a weekly rate of $495.73. The
parties stipulated that Respondent paid $12,109.97 in TTD benefits (AX. 1)
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The Arbitrator finds that Petitioner is entitled to maintenance benefits from August 30, 2022
through June 7, 2023, representing 40 and 2/7 weeks at a weekly rate of $495.73.

The Arbitrator finds Respondent liable for 45 3/7 weeks of TTD benefits and 40 2/7 weeks of
Maintenance benefits at a weekly rate of $495.73, which corresponds to $42,491.15 to be paid
directly to Petitioner and Petitioner’s counsel.

The Arbitrator finds that Petitioner has been permanently disabled to the extent of 35% loss of
person as a whole. Respondent shall pay Petitioner permanent partial disability benefits of
$446.16/week for 175 weeks because the injuries sustained caused 35% loss of use of the person
as a whole as provided in Section 8(d)2 of the Act. This corresponds to $78,078.00 to be paid
directly to Petitioner and Petitioner’s counsel.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on
the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the
date of payment; however, if an employee's appeal results in either no change or a decrease in
this award, interest shall not accrue.

It is so ordered:

Crystal L. Cuison OCTOBER 11, 2023

Arbitrator, Crystal L. Caison
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Jose Trejo )

)

Petitioner, )

)

V. )
) Case No. 21WC029405

Grief Packaging, LLC )

)

)

Respondent. )

PROCEDURAL HISTORY

This matter proceeded to hearing on June 7, 2023 before Arbitrator Crystal L. Caison.
Issues in dispute include causal connection, medical bills, maintenance and TTD benefits, and
nature and extent (AX 1).

A decision and order were entered on October 3, 2023. Petitioner filed a timely19(f)
petition requesting for the Arbitrator to issue a corrected decision to include the words, “Petitioner
and Petitioner’s counsel” after each respective amounts awarded to Petitioner for Temporary
Total Disability, Maintenance and Permanent Partial Disability under issues “K” and “L”.

This corrected decision addresses those requested changes.

THE ARBITRATOR MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner’s Testimony

Jose Trejo (“Petitioner”) was a 53-year-old married male with no dependent children on
October 12, 2021. He alleges that he sustained an accidental injury to his low back that arose out
of and in the course of his employment by Respondent on October 12, 2021.

Petitioner testified that in 2021, he began working for Grief Packaging as a general laborer
who did “everything”. (Tr. 24-25). Petitioner testified that on October 12, 2021, he fell from a

platform and onto the concrete floor as he was moving materials from one shelf to another. /d. at
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26-27. Petitioner testified that he fell directly onto his buttocks, and he felt pain in his neck and
low back upon impact. Id. at 27-28. Petitioner testified that he notified Dominick (Respondent’s
representative) about his injury. /d. at 28. Petitioner testified that he continued working that day
and the rest of the week. /d. at 28-29. Petitioner testified that his pain from the injuries sustained
on Monday persisted throughout the rest of the week, especially in his back. /d. at 29.

Petitioner testified that after being authorized to work light duty, he returned to Greif from
October 29, 2021 to November 9, 2021 and testified that he lifted “heavy tanks experiencing back
pain.” (Tr. 33-34) Petitioner testified that he has not worked for Respondent or any other
employer since November 9, 2021. Id. at 35. Petitioner testified the work conditioning provided
temporary relief, but the pain came back. /d. at 38.

Petitioner testified that he had to lift and move over thirty pounds of iron from a box onto
the top of the pallets. /d. at 43-44. Petitioner testified that he also had to move tanks. /d. at 44.
Petitioner testified that he would lift the individual tanks off of the floor and carry them to a trailer.
Id. at 45-46. Petitioner testified that when he moved multiple tanks at once, he tied them together
and dragged them to the trailer. /d. at 46-47. Petitioner testified that he had to both push and pull
the tanks when he moved them. Id. at 47. Petitioner testified that each individual tank weighed
approximately fifteen to twenty pounds. /d. at 46. Petitioner testified he also had to test the bars
that were in the welding machine and if the bars were not being welded in the machine correctly,
he had to lift and take out the entire frame to check it. /d. at 47. Petitioner testified that the frame
weighed about thirty pounds. /d. at 47-48. Petitioner testified that he had to clean up burnt plastic
in the back room. /d. at 48.

Petitioner testified that he has been actively seeking employment elsewhere since he was
released with permanent restrictions. (Tr. 55) Petitioner testified that as of the date of the hearing,
he still does not feel well. (Tr. 60) Petitioner testified that bending down exacerbates his pain. /d.
Petitioner testified that his back condition has affected his ability to complete daily life activities
such as walking, running, and standing. /d. at 60. Petitioner testified that he is unable to complete
chores such as mopping, which would not require greater than 25lbs. /d. at 60-62. Petitioner
testified that prior to the accident, he never had any issues with his back or neck. /d. at 60-61.
Petitioner testified he had no other accidents between October 12, 2021 and his discharge date. /d.
ato61.
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Petitioner testified that his wife has assisted him with the job application process by aiding
in filling out the documentation needed. /d. at 57. Petitioner testified he does not speak or write
any English. /d. at 56. Petitioner testified that he has been unable to obtain employment since he
was released with permanent restrictions. Id. at 58. Petitioner testified that he has not received any
maintenance benefits since he was discharged. /d. at 59.

On cross examination, Petitioner testified that he has never undergone any surgical
operation on his back or neck. /d. at 62. Petitioner testified that Dr. Sampat’s imposed work
restrictions did not affect Petitioner’s ability to mop and go up and down stairs. /d. at 63. Petitioner
testified that his children, ages 26, 22, and 20, live with him and help to support him. /d. at 63-64.
Petitioner testified that his entire job search and any record of it was presented by his counsel to
the court. /d. at 65.

Petitioner testified that he has not presented to any additional doctors since he last saw Dr.
Sampat. /d. at 71. Petitioner testified that he has not taken prescription medication or utilized a
back brace since he was discharged from Dr. Sampat’s care. Id. at 77.

Petitioner testified that many of the jobs he applied to were related to mechanics and
welding, given his five years of related work experience. (Tr. 79-80) Petitioner testified that he
sought employment within these fields as an assistant; a position that would require him to fulfill

low-impact tasks such as handing the mechanic or welder tools. /d. at 81.
Medical

On October 15, 2021, Petitioner presented to Ingalls Occupational Health Clinic,
diagnosed with a lumbar strain and was given work restrictions. (PX 1)

On October 16, 2021, Petitioner sought further care with Dr. Perez at La Clinica. (PX 1)
Petitioner complained of persistent pain in his neck, mid back, and low back, rating it a 5-6/10 and
8/10 at its worst. Id On physical examination, Dr. Perez noted tenderness over the right sided
cervical paraspinal musculature, right sided upper and mid thoracic paraspinal musculature and
bilateral lumbar paraspinal musculature. /d. Dr. Perez also noted a decreased range of motion of
the lumbar spine, cervical compression and distraction, and positive Kemps and bilateral straight
leg raise tests. Id Dr. Perez diagnosed Petitioner with a lumbar strain, cervical spine strain, and
thoracic spine pain. Dr. Perez recommended Petitioner start physical therapy and placed him off

of work. Id
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On October 18, 2021 Petitioner began physical therapy at La Clinica and underwent
multiple courses through February 7, 2022.

On November 1, 2021, Petitioner presented to La Clinica for follow-up care. (PX 1)
Petitioner complained of ongoing intermittent pain in his low back, rating it a 5-6/10. Id. On
physical examination, Dr. Perez reported tenderness over the lumbar spine and hypertonicity in
the mid thoracic and cervical/thoracic junction. /d. Dr. Perez also noted cervical compression, and
positive Kemps and bilateral straight leg raise tests. /d. Dr. Perez recommended Petitioner
undergo an MRI, continue physical therapy and remain on light duty work status. /d.

On November 3, 2021, Petitioner underwent an MRI of his lumbar spine at American
Diagnostic MRI. (PX 2) The MRI showed lumbar spondylosis and mild scoliosis with disc bulging
from L3-S1, most severe at L5-S1. Id.

On November 10, 2021, Petitioner had a telephonic consult with Dr. Lipov at Illinois
Orthopedic Network. (PX 3) Id. Petitioner expressed low back pain at a 6/10 with radiating pain
and numbness down the right leg. Dr. Lipov diagnosed Petitioner with low back pain and right-
sided radiculitis. /d. Dr. Lipov recommended Petitioner continue physical therapy, referred him
for a spinal consultation and placed Petitioner off work. /d.

On November 16, 2021, Petitioner presented to Dr. Sampat at Parkview Orthopaedic
Group. (PX 1) Petitioner complained of low-back pain, right-sided buttock pain, greater
trochanteric hip pain, and posterolateral thigh pain. Id. Petitioner described the pain as 75% in his
back and 25% in his lower extremity. /d. On physical examination, Dr. Sampat noted tenderness
over the right hip greater trochanteric area. /d. Dr. Sampat placed Petitioner off work and
recommended he continue physical therapy and undergo a right hip greater trochanteric steroid
injection. /d. Dr. Sampat noted that Petitioner’s injury was caused by the work incident on October
12,2021. Id.

December 21,2021, Petitioner followed up with Dr. Sampat on with subjective complaints
of pain in the right hip greater trochanteric area and tingling in the right lower extremity. (PX 1)
Dr. Sampat reviewed the lumbar MRI from November 3, 2021 and reported it showed disc
bulging, lateral recess, and neural foraminal stenosis at L5-S1. Id. Petitioner was unable to receive
the previously recommended injection due to elevated blood sugar levels. Id. Dr. Sampat
recommended proceeding with a right hip bursitis injection once Petitioner’s blood sugar levels

decreased, and recommended Petitioner undergo an EMG study. /d.
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On January 8, 2022, Petitioner underwent the EMG study with Dr. Goldvekht, which was
normal. /d.

On January 10, 2022, at the request of the insurance company, Petitioner underwent an
independent medical evaluation (IME) with Dr. Hsu. (RX 3) At the IME, Petitioner complained
of pain in his low back, right-sided hip, and foot. /d.  Dr. Hsu reviewed the MRI and opined it
showed age-appropriate spondylotic changes with no evidence of disc herniation, spinal stenosis,
or nerve root compression. /d. Dr. Hsu diagnosed Petitioner with a lumbar strain and lumbar
spondylosis. /d. Dr. Hsu recommended Petitioner undergo work hardening and return to work
with light duty restrictions. /d. Dr. Hsu opined Petitioner’s complaints were causally related to his
work injury. /d.

On January 25, 2022, Petitioner followed up with Dr. Sampat with subjective complaints
of low back pain with radiation down the right lower extremity. (PX 1) On physical examination,
Dr. Sampat noted tenderness over the right hip greater trochanteric area and a positive straight leg
raise on the right side. /d. Dr. Sampat recommended Petitioner continue physical therapy and he
be reevaluated in March. /d.

On March 18, 2022, Dr. Hsu authored an addendum to his previous report. (RX 4). Dr.
Hsu opined that Petitioner’s: (1) treatment was sufficient in place of his recommended work
conditioning, (2) lumbar strain had resolved, and (3) that Petitioner reached maximum medical
improvement and was a full duty. /d.

March 28, 2022 through May 18, 2022, Petitioner underwent work conditioning at La
Clinica. (PX 1)

On April 26, 2022, Petitioner presented to Dr. Sampat with continued low back pain since
undergoing work conditioning. (PX 1) On physical examination, Dr. Sampat noted tenderness
over the right hip greater trochanteric area, buttock pain during the straight leg raise and
mechanical low back pain with lumbar flexion and extension maneuvers. /d. Dr. Sampat
recommended Petitioner continue work conditioning. /d.

On May 17, 2022, Petitioner followed up with Dr. Sampat with continued low back pain,
right-sided buttock pain, and posterolateral thigh pain and noted no improvement since work
conditioning. (PX 1) Upon physical examination, Dr. Sampat noted tenderness over the right hip

trochanteric area, low back pain with lumbar flexion and extension maneuvers, and mechanical
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back pain with flexion and extension maneuvers. Id. Dr. Sampat recommended Petitioner undergo
lumbar facet injections. /d.

On May 25, 2022, Petitioner underwent lumbar medial branch injections at L3, L4, L5 and
S1 levels with Dr. Lipov. (PX 1)

On June 15, 2022, Petitioner presented to Dr. Lipov for a follow up appointment post-
injection with temporary improvement of his back pain for a week, but the pain returned. (PX 1)
On physical examination, Dr. Lipov noted pain on extension to twenty degrees and flexion to
seventy degrees. Id. Dr. Lipov recommended Petitioner receive a RFA at L3 through S1. Id.

On June 21, 2022, Petitioner followed up with Dr. Sampat with similar complaints as that
on June 15, 2023. (PX 1) Dr. Sampat recommended a clinical evaluation and functional capacities
examination (FCE). Id.

On July 13, 2022, Petitioner had a telephonic consultation with Dr. Lipov with 6/10 band-
like low back pain radiating into his buttocks, down the posterior thighs with associated numbness
and tingling in the legs. (PX 1)

On July 26, 2022, Petitioner presented to Dr. Sampat with low back pain and right-sided
greater trochanteric hip pain. /d. Dr. Sampat noted severe tenderness over the right hip greater
trochanteric area and mechanical low back pain with flexion and extension maneuvers. Id.  Dr.
Sampat continued his recommendation of the FCE and continued Petitioner off work. /d.

On August 3, 2022, Petitioner underwent the FCE at Improved Functions. (PX 4) The FCE
test came back valid placing Petitioner in the medium strength category, with Petitioner’s job as a
Factor Worker being in the heavy strength category. /d.  The FCE placed Petitioner’s maximum
lifting capacity at 25.0 pounds and maximum carrying capacity at 25.0 1bs. /d.

On August 30, 2022, Petitioner presented to Dr. Sampat where Dr. Sampat reviewed the
FCE and affirmed Petitioner could not return to work on a fully duty basis. (PX 1) Dr. Sampat
reported Petitioner reached maximum medical improvement and could return to work with the

restrictions outlined in the FCE report. /d.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set
forth below.
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Decisions of an arbitrator shall be based exclusively on the evidence in the record of the
proceeding and material that has been officially noticed. 820 ILCS 305/1.1(e). Credibility is the
quality of a witness which renders his evidence worthy of belief. The Arbitrator, whose province
it is to evaluate witness credibility, evaluates the demeanor of the witness and any external
inconsistencies with his/her testimony. Where a claimant’s testimony is inconsistent with his/her
actual behavior and conduct, the Commission has held that an award cannot stand. McDonald v.
Industrial Commission, 39 IIl. 2d 396 (1968); Swift v. Industrial Commission, 52 I1l. 2d 490
(1972).

It is the function of the Commission to judge the credibility of the witnesses and to resolve

conflicts in the medical evidence and assign weight to witness testimony. O’Dette v. Industrial

Commission, 79 111.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v. Workers” Compensation

Commission, 397 Ill. App. 3d 665, 674 (2009). Internal inconsistencies in a claimant’s testimony,
as well as conflicts between the claimant’s testimony and medical records, may be taken to

indicate unreliability. Gilbert v. Martin & Bayley/Hucks, 08 ILWC 004187 (2010).

The Arbitrator had the opportunity to personally observe the Petitioner’s testimony. The
Arbitrator finds the Petitioner truthful in his assertion that his back condition began as a result of
the work accident in a manner consistent with his testimony at trial.

The Arbitrator finds the treaters, Dr. Sampat, Dr. Lipov, and Dr. Perez to have been
credible in their opinions in the medical records regarding the nature of Petitioner’s injuries and
their causal relationship to the claimed injury on October 12, 2021. The Arbitrator does find Dr.
Hsu credible as to his opinions, but not as persuasive on Petitioner’s diagnosis, treatment and MMI
finding, as compared to the Petitioner’s treaters.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the
Arbitrator finds as follows:

To obtain compensation under the Act, a claimant must prove that some act or phase of his
employment was a causative factor in his ensuing injuries. A work-related injury need not be the
sole or principal causative factor, as long as it was a causative factor in the resulting condition of
ill-being. Even if the claimant had a preexisting degenerative condition which made him more
vulnerable to injury, recovery for an accidental injury will not be denied as long as he can show
that his employment was also a causative factor. Thus, a claimant may establish a causal

connection in such cases if he can show that a work-related injury played a role in aggravating his
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preexisting condition. Sisbro, Inc. v. Industrial Comm'n, 207 I1l. 2d 193, 205, 797 N.E.2d 665,

278 1ll. Dec. 70 (2003). “A chain of events which demonstrates a previous condition of good
health, an accident, and a subsequent injury resulting in disability may be sufficient circumstantial
evidence to prove a causal nexus between the accident and the employee’s injury.” International
Harvester v. Industrial Com., 93 1I1l. 2d 59, 63 442 N.E.2d 908 (1982).

Petitioner credibly testified as to the events on October 12, 2021. Petitioner testified that

he injured his hip, back, and neck as a result of this accident. Moreover, the medical records
reflect that Petitioner presented to Ingalls Occupational Health Clinic on October 15, 2021 with
sharp, shooting pains in his low back. Petitioner sought further treatment at La Clinica with Dr.
Perez. Petitioner complained of pain in his neck, mid and low back regions. Physical examination
findings showed tenderness over the right sided cervical paraspinal musculature, the right-sided
upper and mid thoracic paraspinal musculature, and over bilateral lumbar paraspinal musculature.
Dr. Perez recommended that Petitioner undergo physical therapy and an MRI, which was
completed on November 3, 2021. The MRI showed lumbar spondylosis and mild scoliosis with
disc bulging from L3-S1, most severe at L5-S1.

Petitioner presented to Dr. Sampat who examined Petitioner and found there to be
tenderness over the right hip greater trochanteric area as well a limited flexion and extensions of
the lumbar spine. Dr. Sampat recommended Petitioner continue physical therapy until he was able
to receive injections. Petitioner completed multiple courses of physical therapy from October 18,
2021 through February 7, 2022, which did not alleviate Petitioner’s symptoms. Dr. Sampat then
recommended Petitioner undergo work conditioning which Petitioner underwent from March 28,
2022 through May 18, 2022. Per Dr. Sampat’s recommendation, Petitioner received lumbar medial
branch injections at the L3, L4, L5, and S1 levels on May 25, 2022 with Dr. Lipov, which provided
temporary relief.

Petitioner continued to follow up with Dr. Sampat through August 30, 2022. Throughout
the entirety of Petitioner’s treatment with Dr. Sampat, Dr. Lipov and Dr. Perez, Petitioner
consistently complained of pain in his low back, trochanteric hip, and buttocks. Moreover, all of
Petitioner’s treaters consistently noted positive physical examination findings such as tenderness
in the lumbar spine and trochanteric hip area, positive Kemps, and straight leg raise tests. While
Dr. Sampat opined surgery was inessential for Petitioner’s condition, Petitioner’s prolonged

symptomatology (despite having attempted various conservative treatment options) and positive



24IWCC0205

Jose Trejo v. Grief Packaging LLC

Case No. 21W(C029405

examination findings over the course of nine months, prompted Dr. Sampat to recommend an
FCE. Petitioner completed the FCE on August 3, 2022, and was discharged from Dr. Sampat’s
care on August 30, 2022 with permanent restrictions consistent with those outlined in the FCE.
With respect to Petitioner’s mechanism of injury and its causal relationship, Dr. Sampat noted
“lhe was] asymptomatic prior to his work injury and became symptomatic afterwards and
therefore there appears to be a causal relation between his injury and the current symptomatology.”
(PX 3)

Throughout Petitioner’s treatment, he consistently complained of low back pain, neck pain
or trochanteric hip pain with correlating positive physical examination findings. Petitioner’s
treaters also noted his subjective complaints consistent with his mechanism of injury.
Additionally, Petitioner credibly testified that he had no prior accidents or issues involving his
neck or back. There were no medical records or reports introduced into evidence that indicated
Petitioner had any prior lumbar or cervical complaints. Thus, as the medical records exhibit and
all of Petitioner’s treating physicians indicated, Petitioner’s clinical picture is wholly consistent
with Petitioner’s subjective complaints being a result of the work accident.

Respondent relies upon their IME physician, Dr. Hsu, in rebutting the statements of Dr.
Sampat, Dr. Lipov, Dr. Perez, and the radiologist. Dr. Hsu opined that Petitioner sustained a
lumbar strain as a result of the work injury and he cited positive objective examination findings
of Petitioner to corroborate such. (RX 3, 4). Thus, Dr. Hsu agrees that Petitioner’s injuries and
corresponding symptomatology are a result of the work accident. However, Dr. Hsu indicates
Petitioner’s MRI imaging conveyed age-appropriate spondylotic changes and didn’t perceive there
to be disc bulging nor stenosis. Both Dr. Sampat and the radiologist described disc bulging and
foraminal stenosis at L5-S1. Further, the symptomatology of Petitioner correlated with such
lumbar conditions as described by the objective findings of tenderness or decreased range of
motion in these areas noted by all physicians who examined Petitioner, including Dr. Hsu.

Additionally, Petitioner was asymptomatic prior to the work accident and became
symptomatic after the work accident, further supporting that Petitioner’s work accident was the
cause for his ongoing back complaints. In his March 18, 2022 addendum, Dr. Hsu indicates that
Petitioner reached MMI and that Petitioner’s diagnosis, lumbar strain, was resolved. (RX 4, 1)
However, Dr. Hsu’s addendum indicating Petitioner reached MMI did not include an examination,

but Dr. Hsu’s opinion was formed based solely on the fact that Petitioner had completed physical
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therapy. In Dr. Hsu’s original IME report, he opined Petitioner required work hardening for at
least two weeks to reach MMI. (RX 3, 5). The Arbitrator notes that Dr. Hsu produced his
addendum stating Petitioner had reached MMI before Petitioner had undergone work
conditioning, which started on March 23, 2022. The Arbitrator further notes that Petitioner
continued treating for five additional months and underwent an FCE, and none of that treatment
or the FCE were considered by Dr. Hsu in his Addendum. Therefore, the Arbitrator finds Dr. Hsu’s
opinion less persuasive and less reliable because of the incomplete records in which Dr. Hsu’s
Addendum did not include.

Moreover, Dr. Hsu indicated that Petitioner’s injury was a lumbar strain. (RX 4 1) When
Dr. Hsu opined Petitioner to reach MMI, Petitioner had been treating consistently for over six
months. Petitioner’s extended period of treatment as shown by the medical records, Petitioner’s
testimony, and the statements from Petitioner’s treating physicians all point to Petitioner’s
condition being more significant than a lumbar strain. The medical records support that Petitioner
remained symptomatic for over a year, despite having undergone various courses of treatment.
The FCE results conveyed Petitioner’s permanent restrictions as a result of this accident that
supports that Petitioner’s injury was more than a lumbar strain.

Dr. Hsu noted two out of four positive Waddell signs when he examined Petitioner. RX 4,
5). Conversely, Dr. Sampat, Dr. Lipov, and the physicians at La Clinica never noted any signs of
symptom magnification after having examined Petitioner numerous times. The Arbitrator finds
the opinions of Petitioner’s physicians who examined Petitioner over the course of a year to be
more persuasive than that of Dr. Hsu.

Based on the above and the record taken as a whole, the Arbitrator finds that Petitioner has
proven by preponderance of credible evidence that his current condition of ill-being as it relates
to his low back is causally related to the injury sustained on October 12, 2021.

Issue J, whether the medical services that were provided to Petitioner were reasonable and
necessary and whether Respondent has paid all appropriate charges for all reasonable and
necessary medical services, the Arbitrator finds as follows:

Section 8(a) of the Act states a Respondent is responsible ...“for all the necessary first aid,
medical and surgical services, and all necessary medical, surgical and hospital services thereafter
incurred, limited, however, to that which is reasonably required to cure or relieve from the effects

of the accidental injury...” A claimant has the burden of proving that the medical services were

10
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necessary, and the expenses were reasonable. See Gallentine v. Industrial Comm'n, 201 I11.App.3d

830, 888 (2nd Dist. 1990).

Having found the Petitioner’s current condition of ill-being as it relates to his low back is
causally related the injuries sustained on October 12, 2021, the Arbitrator finds the Petitioner’s
treatment to be reasonable and necessary and finds that Respondent has not paid for said treatment.

As such, the Arbitrator orders Respondent to pay for outstanding medical services, pursuant

to Sections 8(a) and 8.2 of the Act and as follows:

Illinois Orthopedic Network ($20,450.00);
Midwest Specialty Pharmacy ($2,682.41);

La Clinica ($8,244.74);

American Diagnostic ($2,250.00);

Parkview Orthopaedic ($414.00); and

Improved Functions Physical Therapy ($1,200.00)

Issue K, whether Petitioner is entitled to temporary total disability and maintenance benefits,
the Arbitrator finds as follows:

TTD

A claimant is temporarily totally disabled from the time an injury incapacitates him from
work until such time as he is as far recovered or restored as the permanent character of his injury

will permit. Westin Hotel v. Indus. Comm’n, 372 Ill.App.3d 527, 542 (1st Dist. 2007).

In determining whether a claimant remains entitled to receiving TTD benefits, the primary
consideration is whether the claimant’s condition has stabilized and whether she is capable of a

return to the workforce. Interstate Scaffolding. Inc. v. Illinois Workers’ Comp. Comm’n, 236 111.2d

132, 148 (2010). Once an injured employee's physical condition stabilizes, she is no longer eligible

for TTD benefits. Archer Daniels Midland Co. v. Indus. Comm’n, 138 111.2d 107, 118 (1990).

A claimant is temporarily totally disabled from the time an injury incapacitates him from
work until such time as he is as far recovered or restored as the permanent character of his injury

will permit. Westin Hotel v. Indus. Comm’n, 372 Ill.App.3d 527, 542 (1st Dist. 2007).

In determining whether a claimant remains entitled to receiving TTD benefits, the primary
consideration is whether the claimant’s condition has stabilized and whether she is capable of a

return to the workforce. Interstate Scaffolding, Inc. v. Illlinois Workers’ Comp. Comm’n, 236 111.2d

11
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132, 148 (2010). Once an injured employee's physical condition stabilizes, she is no longer eligible

for TTD benefits. Archer Daniels Midland Co. v. Indus. Comm’n, 138 I11.2d 107, 118 (1990).

Petitioner was initially placed off work by Dr. Perez on October 16, 2021. On August 30,
2022, Dr. Sampat released Petitioner at MMI per the permanent restrictions outlined in the FCE.

Consistent with prior findings, the Arbitrator finds that Petitioner is entitled to TTD
benefits from October 16, 2021 through August 29, 2022, representing 45 3/7 weeks of TTD
benefits at a weekly rate of $495.73. The parties stipulated that Respondent paid $12,109.97 in
TTD benefits (AX. 1)

Maintenance

The appellate courts have found that it is not necessary that an employee prepare a written
assessment of an appropriate rehabilitation program to prove entitlement both to vocational
rehabilitation under the Workers’ Compensation Act (820 ILCS 305/8(a)) as well as maintenance.
Roper Contracting v. Industrial Commission, 349 111.App.3d 500, 812 N.E.2d 65, 285 Ill.Dec. 476
(5th Dist. 2004), citing 820 ILCS 305/8(a). The Petitioner in Roper performed a self-directed job
search, which the Appellate Court affirmed the Commission’s ruling that the self-directed job

search was sufficient for Petitioner to be entitled to maintenance benefits.

The valid FCE on August 30, 2022 placed Petitioner in the medium strength category, with
Petitioner’s job for Respondent being in the heavy strength category. Per the FCE, Petitioner’s
maximum lifting capacity is 25.0 pounds and maximum carrying capacity is 25.0 lbs. Therefore,
Petitioner could not return to his position for Respondent as Petitioner had to consistently carry
over 25.0 lbs. and lift over 30.0 Ibs. Petitioner’s job duties included lifting/carrying iron (weighing
around 301bs); frames from the welding machines (weighing around 30 Ibs.); and groups of tanks
(weighing 15-201bs each). Further, Dr. Hsu noted under the Occupational History in his January
11, 2022 IME report (RX 3) that Petitioner was a general laborer that had to lift up to 50.0 1bs. on
a regular basis. Respondent offered no job description or witness to testify regarding Petitioner’s

job duties. Thus, the Arbitrator finds Petitioner’s testimony as credible regarding his job duties.

12
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Here, Petitioner performed a self-directed job search applying for positions with the
assistance of his wife. (PX 6). Petitioner testified that he has five years of experience working with
mechanics and welding. Thus, Petitioner applied for positions within these fields as an assistant, a
position in which he could perform to fulfill low-impact tasks. Petitioner applied for these positions
with the understanding that he could perform the tasks within his restrictions. Analogous to Roper,

Petitioner performed a sufficient self-directed job search to be entitled to maintenance benefits.

Consistent with prior findings, the Arbitrator finds that Petitioner is entitled to maintenance
benefits from August 30, 2022 through June 7, 2023, representing 40 and 2/7 weeks at a weekly
rate of $495.73.

Based on the above, the Arbitrator finds Respondent liable for 45 3/7 weeks of TTD
benefits and 40 2/7 weeks of Maintenance benefits at a weekly rate of $495.73, which corresponds
to $42,491.15 to be paid directly to Petitioner and Petitioner’s counsel.

Issue L, whether Petitioner is entitled to temporary total disability benefits, the Arbitrator finds

as follows:

In determining PPD benefits, Section 8.1b(b) of the Act directs the Commission to

consider: "(i) the reported level of impairment pursuant to subsection (a); (ii) the occupation of
the injured employee; (iii) the age of the employee at the time of the injury; (iv) the employee's
future earning capacity; and (v) evidence of disability corroborated by the treating medical
records." 820 ILCS 305/8.1b(b); Con-Way Freight, Inc. v. Illinois Workers' Compensation
Comm'n, 2016 IL App (1st) 152576 WC, 422, 67 N.E.3d 959. “No single enumerated factor shall
be the sole determinant of disability." 820 ILCS 305/8.1b(b).

Under Section 8.1b(b)(i), the Arbitrator notes that no permanent partial disability

impairment report and/or opinion was submitted into evidence. The statute does not require the

claimant to submit an impairment rating. It only requires that the Commission consider such a

report if in evidence and regardless of which party submitted it. See Continental Tire of the
Americas, LLC v. Illinois Workers' Compensation Comm'n, 2015 IL App (5th) 140445WC, q 17,
43 N.E.3d 556. Therefore, the Arbitrator gives no weight to this factor.

13
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Petitioner was ultimately diagnosed with lumbar disc bulging, lumbar foraminal stenosis
at L5-S1, a cervical strain, thoracic spine pain, and radiculitis by Dr. Sampat, Dr. Lipov, and Dr.
Perez. The Arbitrator assigns weight to the requisite Section 8.1(b) factors as follows:

(1) An AMA rating was not submitted into evidence. Therefore, the Arbitrator
assigns no weight to this factor.

(1) Petitioner worked at Greif Packaging as a general laborer. The Arbitrator notes
Petitioner was working in a heavy strength category role and that this is a highly
labor-intensive job. The Arbitrator assigns great weight to this factor.

(ii1) At the time of injury, Petitioner was 53 years old. Petitioner had been working
for Respondent for a few months and eventually could not return to work for
Respondent due to his injury and permanent restrictions. The Arbitrator assigns
moderate weight to this factor.

(iv) Petitioner has not alleged, nor is there evidence to indicate, any decrease in
future earning capacity. The Arbitrator assigns minimal weight to this factor.

(v) Petitioner was discharged by Dr. Sampat with restrictions from a valid FCE
placing Petitioner in the medium strength category. Petitioner testified that he is
still in pain and is limited in his ability to do daily life activities. The Arbitrator
assigns great weight to this factor.

Therefore, the Arbitrator finds that Petitioner has been permanently disabled to the extent
of 35% loss of person as a whole. Respondent shall pay Petitioner permanent partial disability
benefits of $446.16/week for 175 weeks because the injuries sustained caused 35% loss of use of
the person as a whole as provided in Section 8(d)2 of the Act. This corresponds to $78,078.00 to

be paid directly to Petitioner and Petitioner’s counsel.

It is so ordered:

= y
()‘('ya’/(// Q ()///2)/'//

Arbitrator Crystal L. Caison
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Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

JOHN MILLER,
Petitioner,

VS. NO: 21 WC 34798

BRAND/SAFWAY,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of jurisdiction, nature and extent and
other: res judicata, and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 10, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 3, 2024 15/ Panolyn . Doberty
0: 03/07/24 Carolyn M. Doherty
CMD/ma

045 Is! Wane Parber

Marc Parker
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DISSENT

Petitioner’s argument on review rests solely upon their interpretation of Rule 9020.90(e).
Rule 9020.90(e) provides, in relevant part, “Nothing in this Section abridges the rights found in
the applicable Statute of Limitations of the Illinois Workers” Compensation Act...” Under
Petitioner’s theory, Rule 9020.90 (a)—(d) has no significance so long as the statute of limitations
period has not run, and a Petitioner can simply refile a new Application for Adjustment of Claim.

In her decision, the Arbitrator takes Petitioner’s argument one step further and states that
the doctrine of res judicata does not apply to claims dismissed for want of prosecution as long as
Petitioner filed his subsequent Application for Adjustment of Claim within the three-year statute
of limitations. The Arbitrator distinguished the instant case from Farrar v. lll. Workers’ Comp.
Comm’n, 2016 IL App (lst) 143129WC. In that case, the Appellate Court affirmed the
Commission’s decision finding that a prior dismissal of a claim for want of prosecution had
become a final judgment on the merits and that the newly filed claim was barred by res judicata.
The only difference was that the claimant in Farrar, unlike the Petitioner herein, had filed the new
claim after the statute of limitations had lapsed. The Court indicated that in allowing “the refiling
of workers’ compensation claims that have been dismissed for want of prosecution, beyond 60
days, up to a year after dismissal, after the statute of limitations has expired, and without a showing
of any justification for refiling would render the requirements of Commission Rule 9020.90
meaningless.” Id. at § 17.

Rule 9020.90(a) provides, in part, that: “the parties shall have 60 days from receipt of the
dismissal order to file a Petition to Reinstate...” The 60-day time limit for filing a petition to
reinstate is jurisdictional in nature. T7C [llinois, Inc./Tom Via Trucking v. Ill. Workers’ Comp.
Comm’n, 396 1ll. App. 3d 344, 354 (2009). The Court in Farrar held that because the claimant
failed to file a petition to reinstate her original claim pursuant to Commission Rule 9020.90, the
Commission properly dismissed her refiled claim on two separate grounds of res judicata and
statute of limitations. Farrar, 2016 IL App (1st) 143129WC, q 18. The Court’s primary
consideration, however, rested on the Commission’s Rules for reinstatement and stated that: “[A]
claimant’s failure to timely file a petition for reinstatement following a dismissal for want of
prosecution results in a final judgment with respect to the claimant’s rights to recover workers’
compensation benefits arising from the claim.” /d. at § 14. As illustrated by Farrar, a case which
is not timely reinstated is a final judgment on the merits under the Act and Rules. An analysis
involving res judicata is not disregarded nor is it dependent on whether a new claim was filed
before or after the statute of limitations.

Since Farrar, Rule 9020.90 has been amended to include section (e). However, its
inclusion does not invalidate the res judicata effect of a non-reinstated dismissed claim. With that
said, as Petitioner failed to timely file a petition to reinstate as required by Rule 9020.90 (a)-(d), I
find the second Application barred under the doctrine of res judicata. 1, therefore, respectfully
dissent from the Majority.

Is/ (Phniotostien 4. Faris
Christopher A. Harris
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Madison ) D Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
John Miller Case #21 WC 034798
Employee/Petitioner
v. Consolidated cases:
Brand/Safway

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Linda J. Cantrell, Arbitrator of the Commission, in the city of
Collinsville, on 4/25/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|:| Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD X] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. [X] Other Doctrine of res judicata

SEEOmMmOOW

~

ICArbDec 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On 1/3/19, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $15,776.42; the average weekly wage was $1,242.48.
On the date of accident, Petitioner was 38 years of age, single with 2 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has or will pay paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $7,712.87 for TTD, $0 for TPD, $0 for maintenance, and $12,473.83 in
medical expenses paid, for a total credit of $20,186.70.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Pursuant to the stipulation of the parties, Respondent shall pay Petitioner’s medical expenses as itemized in
Petitioner’s Group Exhibit 9, pursuant to the Illinois medical fee schedule, and under Section 8(a) of the Act.
The parties stipulated that Respondent shall receive a credit in the amount of $12,473.83 in medical expenses
previously paid.

Respondent shall pay Petitioner the sum of $745.49/week for a period of 250 weeks, as provided in Section
8(d)2 of the Act, because the injuries sustained caused permanent partial disability to the extent of 50% loss of
use of Petitioner’s body as a whole for loss of an occupation/trade.

Respondent shall pay Petitioner compensation that has accrued from 12/6/19 through 4/25/23, and shall pay the
remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

_/...—ﬂ_i:;f% G2 it

|;____F#_,J

JULY 10, 2023

Arbitrator Linda J. Cantrell

ICArbDec p.2
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STATE OF ILLINOIS )
) SS
COUNTY OF MADISON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

JOHN MILLER,

Employee/Petitioner,

)
)
)
)
V. ) Case No.: 21-WC(C-034798
)
BRAND/SAFWAY, )

)

)

Employer/Respondent.

FINDINGS OF FACT

This claim came before Arbitrator Linda J. Cantrell for trial in Collinsville on April 25,
2023 on all issues. The parties stipulated that Petitioner sustained accidental injuries that arose
out of and in the course of his employment with Respondent on 1/3/19, and that Petitioner’s
current condition of ill-being is causally connected to the injury. Respondent stipulated to
liability for Petitioner’s medical expenses contained in Petitioner’s Group Exhibit 9. The parties
stipulated that Respondent shall receive a credit for temporary total disability benefits paid in the
amount of $7,712.87 and medical expenses paid in the amount of $12,473.83.

The issues in dispute are temporary total disability benefits, maintenance benefits, the
nature and extent of Petitioner’s injuries, and whether Petitioner’s claim is barred by the doctrine
of res judicata.

TESTIMONY

Petitioner was 38 years old, single, with two dependent children at the time of accident.
Petitioner testified that he was working at a refinery on 1/3/19 when he stepped into a hole with
his left leg. He stated the hole was filled with 180-degree water and his leg was submerged up to
his knee. Petitioner immediately removed his boot and sock and rolled his pant leg up. He
testified that the skin on his leg peeled off with his fingernails like hot wax and he nearly lost
consciousness.

Petitioner has undergone significant treatment for burns and nerve damage, including
skin grafting around his ankle that came from his left leg. He also underwent a nerve release in
his left leg. He has daily sharp and dull pain in his leg, with swelling and throbbing. Petitioner
elevates his leg when sitting on the couch to reduce his symptoms. He has difficulty bending his
left knee, kneeling, and climbing stairs. Petitioner stated that the mobility in his left ankle is
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limited, and he has to hop up stairs. He has difficulty with balance and his symptoms interrupt
his sleep.

Petitioner testified that he has not worked since the date of his accident. He testified that
since he underwent a Functional Capacity Evaluation, he has searched online a little bit to see
what employment was available in his area within his permanent restrictions and background
knowledge. He agreed he was producing evidence of his job search at arbitration and his last job
search was approximately six months ago.

Petitioner identified an Application for Adjustment of Claim he filed in February 2019
through the assistance of his former attorney Thomas Ewick. Petitioner agreed that the 2019
Application related to his 1/3/19 accident. Petitioner agreed that Mr. Ewick withdrew his
representation. Petitioner stated that at all relevant times he resided at the same Coronado Drive
address in Jacksonville, Illinois. Petitioner testified that at the time he was not aware that
Arbitrator Gallagher dismissed his original case. He did not recall receiving the Notice of Case
Dismissal mailed to him by the Commission in December 2019.

MEDICAL HISTORY

Petitioner underwent emergency treatment for second and third degree burns to his left
lower leg and foot. He followed up Dr. George Dirkers at Wood River Clinic where his wounds
were cleansed and Polysporin was applied. (PX4) He was ordered to keep his leg elevated,
change the dressing, and return to the clinic on Monday. Dr. Dirkers allowed Petitioner to work
as tolerated. On 1/8/19, Dr. Dirkers noted the wound bed was red without periwound erythema
with mild swelling in Petitioner’s left ankle. He noted moderate serous drainage on the dressing.
On 1/11/19, Petitioner underwent a debridement of his foot and ankle. On 1/16/19, Dr. Dirkers
noted Petitioner had an appointment with a wound specialist.

On 1/18/19, Petitioner underwent skin grafting of his left ankle and foot by Dr. Mailey at
SIU Medicine. Pre- and post-operative diagnosis was deep partial and full-thickness burns to the
left ankle and dorsum of the left foot. (PX3, 5) On 1/29/19, Dr. Mailey noted Petitioner’s
grafting had nearly a 100% take and he was doing well. He transitioned Petitioner to using
moisturizer and continued him off work.

On 2/26/19, Dr. Mailey noted Petitioner had 100% full thickness skin graft of the left
ankle, with a Tinel’s sign over a portion of the skin graft that caused shooting nerve pain within
the distribution of the superficial peroneal nerve of the lateral foot. Dr. Mailey recommended
compression socks for edema control due to tingling after ambulating more than five minutes. He
prescribed Neurontin and released Petitioner to returned to work on 3/25/19 with restrictions of
desk work only.

On 4/23/19, Dr. Mailey noted Petitioner had minimal improvement with Neurontin. He
continued to have hypersensitivity in the peroneal nerve distribution. Dr. Mailey continued his
light duty restrictions.
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On 5/21/19, Dr. Mailey recommended that Petitioner continue desensitization therapy
and undergo a superficial peroneal nerve decompression and neurolysis with fat grafting.
Petitioner was continued on light duty restrictions.

On 7/24/19, Dr. Mailey performed a release of the left superficial peroneal nerve in
Petitioner’s ankle for treatment of compressive neuropathy; resection of neuroma off the
superficial personal nerve for treatment of neuropathic pain; and fat grafting to the post skin
grafted area above the nerve to prevent recurrent nerve scarring. Petitioner was placed off work.

On 8/9/19, Dr. Mailey removed Petitioner’s sutures and noted he was improved. He
placed Petitioner on light duty restrictions of wearing only a slipper or sandal on his left foot.

On 9/10/19, Dr. Mailey noted Petitioner continued to have hypersensitivity on the dorsal
lateral aspect of his foot. Petitioner was able to wear a shoe and had swelling in his ankle after
prolonged standing. Dr. Mailey released Petitioner to full duty work on a gradual basis, with
working one day the first week, two days the second week, three days the third week, and so on
as tolerated.

On 10/15/19, Dr. Mailey noted Petitioner was working his usual duties. Petitioner had
some paresthesias on the left side of his foot that was improving. Petitioner noted a band like
feeling around his ankle at the skin graft site. Dr. Mailey discussed the possibility of more skin
grafting but recommended he give it more time.

On 12/6/19, Dr. Mailey noted Petitioner was back to work without restrictions. Petitioner
reported pain in his foot with prolonged standing and he had issues climbing a ladder. Dr. Mailey
advised it would take up to one year to heal and Petitioner would have residual swelling. Dr.
Mailey recommended a compression garment. He noted Petitioner’s hypersensitivity had
resolved and Petitioner was doing excellent overall. However, Dr. Mailey referred Petitioner to a
pain specialist and noted that if Petitioner had left lower leg pain, he should be allowed to take
15-minute breaks to elevate his leg. Petitioner was released at MMI.

Petitioner last saw Dr. Mailey on 1/2/20 at which time he noted occasional burning pain
in his left leg that increased with standing. Petitioner had recently undergone a cardiac
pacemaker implant that became infected and had to be replaced. Dr. Mailey noted Petitioner was
being seen in the pain clinic and taking Neurontin 300 mg three times a day. He stated it was
difficult to completely characterize Petitioner’s pain and suspected symptom magnification. Dr.
Mailey could not objectively quantify Petitioner’s pain and opined that the only thing he had to
offer was to completely take out the superficial peroneal nerve which would lead to permanent
and complete numbness over the dorsum of Petitioner’s foot. Dr. Mailey was hesitant to perform
the procedure which could not be performed for another year. He recommended continued use of
compression socks and pain management.

On 12/10/21, Petitioner underwent a Functional Capacity Evaluation at Athletico
Physical Therapy. (PX6) It was noted that Petitioner’s subjective complaints were consistent
with the referring diagnosis with no evidence of symptom magnification. Petitioner demonstrated
capabilities and functional tolerances within the medium physical demand level with a 40-pound
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lifting limit. However, due to Petitioner’s limitations with standing, walking, and balance, it was
recommended that he be placed in a position of only occasional standing and walking and avoid
uneven surfaces and ladders/heights, which would likely affect the type of work available to him
within the medium physical demand level.

On 6/10/22, Petitioner underwent a vocational rehabilitation evaluation by Delorez
Gonzalez. (PX7) Mrs. Gonzalez testified by way of deposition on 10/24/22. (PX8) She has 49
years of experience as a vocational rehabilitation counselor. Mrs. Gonzalez performs three to
five evaluations per week and testifies in social security disability hearings 25 to 35 times per
week. She serves as a clinical educator where she trains master’s degree level students. Mrs.
Gonzalez opined that Petitioner did not have transferable skills due to his significantly reduced
residual functional capacity. She opined that Petitioner may be capable of performing a limited
range of sedentary jobs in the local economy, including document preparer, escort vehicle driver,
tube operator, cashier, and price marker, all with sit/stand options.

Mrs. Gonzalez testified that Petitioner earned $31.08 per hour working for Respondent.
She opined that Petitioner’s impairments have severely compromised his ability to return to work
as a union insulator. She opined that Petitioner was capable of working an entry-level job earning
a minimum wage of $12.00 per hour. She testified that Petitioner has an employment history of
physically demanding labor and no secondary education beyond a four-year apprenticeship as an
insulator which he can no longer perform.

On cross-examination, Mrs. Gonzalez testified she did not provide Petitioner with job
placement services. She referred Petitioner to the Department of Rehabilitation Services and
Challenge Unlimited for free job placement services and she is not aware if Petitioner utilized
these services or if he subsequently obtained employment. She testified that Petitioner told him
in June 2022 that he had not looked for employment.

CONCLUSIONS OF LAW

Issue (K): What temporary benefits are in dispute? (TTD and Maintenance)

Petitioner claims entitlement to temporary total disability and maintenance benefits from
12/19/19 through 4/24/23. Respondent disputed liability for TTD and maintenance benefits and
demanded strict proof.

Dr. Dirkers allowed Petitioner to continue working as tolerated during the course of his
treatment through 1/16/19. Petitioner was initially placed off work on 1/18/19 when he
underwent skin grafting by Dr. Mailey. On 2/26/19, Dr. Mailey allowed Petitioner to return to
work with light duty restrictions of desk work only. Petitioner was continued on those
restrictions until he underwent a release of the left superficial peroneal nerve and fat grafting on
7/24/19 and was again placed off work. On 8/9/19, Dr. Mailey placed Petitioner on light duty
restrictions of wearing only a slipper or sandal on his left foot. On 9/10/19, Dr. Mailey released
Petitioner to full duty work on a gradual basis, with working one day the first week, two days the
second week, three days the third week, and so on as tolerated. On 10/15/19, Dr. Mailey noted
Petitioner was working his usual duties. On 12/6/19, Dr. Mailey noted Petitioner was back to
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work without restrictions. On that date, Dr. Mailey recommended a compression garment and
referred Petitioner to a pain specialist. He opined that Petitioner had reached MMI and if his left
leg was painful, he should be allowed to take 15-minute breaks to elevate his leg.

Petitioner testified he has not worked since the date of his accident. He did not explain at
arbitration whether he was or was not working as Dr. Mailey noted in his office notes of October
and December 2019. However, the Functional Capacity Evaluation noted Petitioner last worked
on 12/21/19. This is consistent with Dr. Mailey’s office note of 12/6/19 that Petitioner was
working without restrictions. There are no medical records addressing Petitioner’s work status
after Dr. Mailey’s examination on 12/6/19 until he underwent the FCE two years later on
12/10/21. The FCE notes that Petitioner initially returned to light duty work, but he has not
worked in over a year now, inferring he did work for a period of time following his accident. It
was also noted that Petitioner had been treating with pain management and he was referred for an
FCE to determine if restrictions were appropriate. Petitioner’s physician was noted as Abby
Cunningham, NP and that Petitioner was applying for disability.

The Arbitrator notes that when Petitioner returned to Dr. Mailey on 1/2/20 his work
status remained unchanged. Dr. Mailey opined he did not have any significant additions or
changes of care for Petitioner, and Petitioner should continue to perform his usual duties which
may help him improve. Petitioner did not return to Dr. Mailey after 1/2/20 and underwent open
heart surgery with pacemaker placement on 1/6/20.

Petitioner was initially evaluated for pain management at Passavant Area Hospital on
2/5/20. (PX2) On 4/9/20, the pain management specialist noted Petitioner was frustrated he could
not return to work, and Petitioner felt he would not be able to work in the construction trade until
his pain was controlled. Petitioner was not provided with any work restrictions from the pain
management specialists. Petitioner underwent pain management treatment through 8/28/20, at
which time he was referred to Dr. Cummings for a disability assessment. No medical records
from Dr. Cummings were admitted into evidence.

Petitioner testified that since he underwent the FCE he has searched online a little bit to
see what employment was available in his area within his permanent restrictions. He agreed he
was not submitting evidence of his job search at arbitration and his last job search was
approximately six months ago.

There was no evidence to rebut Petitioner’s permanent restrictions set forth in the FCE
performed on 12/10/21. Petitioner demonstrated capabilities and functional tolerances within the
medium physical demand level with a 40-pound lifting limit. However, due to Petitioner’s
limitations with standing, walking, and balance, it was recommended that Petitioner be placed in
a position of only occasional standing and walking and avoid uneven surfaces and
ladders/heights, which would likely affect the type of work available to him within the medium
physical demand level. There does not appear to be a dispute that Petitioner’s permanent
restrictions prevent him from returning to his pre-accident employment as a union insulator.
Vocational Rehabilitation Counselor Delores Gonzalez provided unrebutted testimony that
Petitioner’s impairments have severely compromised his ability to return to work as a union
insulator and he was capable of working only entry-level jobs within his permanent restrictions.
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Petitioner did not claim entitlement to temporary total disability benefits prior to
12/19/19. (AXT) He reported to his pain specialist that he last worked on 12/21/19. There is no
evidence Petitioner required work restrictions until he underwent the FCE on 12/10/21. Although
there is no dispute that Petitioner’s permanent restrictions prevent him from returning to work in
his pre-accident position for Respondent, Petitioner admitted he performed a minimal job search
following the FCE and provided no evidence of a job search.

Based on the evidence, the Arbitrator finds that Petitioner is not entitled to temporary
total disability benefits or maintenance benefits for the claimed period 12/19/19 through 4/25/23.

Issue (L): What is the nature and extent of the injury?

Based upon the record taken as a whole, the Arbitrator finds that Petitioner has not met
his burden of proof that he is permanently and totally disabled under Section 8(f) of the Act. The
Arbitrator further finds that an award under Section 8(e) of the Act does not adequately
compensate Petitioner for the loss sustained. Rather, the Arbitrator finds that the appropriate
award should be for loss of an occupation/trade as provided in Section 8(d)2 of the Act. The
Arbitrator finds that Petitioner is not able to return to his usual and customary duties as a union
insulator. The Arbitrator is guided by the Commission’s decision in O’Leary v. City of Chicago,
98-WC-8840, 07 IWCC 743 (2007), wherein the Commission affirmed the decision of the
Arbitrator who awarded 40% loss to the person as a whole based upon Petitioner’s loss of
occupation as a result of a right ankle injury. The Commission Decision, which adopted the
Arbitrator’s award, discussed in detail a number of cases wherein an award under Section 8(d)2
was made for loss of occupation rather than Section 8(e). The O’Leary decision cited with
approval Barfell v. U.E. and C. Catalytic Inc., 96 IIC 1299, wherein a 37 year old pipefitter who
suffered a left torn meniscus that required surgery was placed on permanent work restrictions.
The employer in Barfell provided Petitioner with fulltime work as a welder and earned union
scale wages as a pipefitter. Nonetheless, the Commission concluded that a 40% loss of use under
Section 8(d)2 rather than loss of use of a leg under Section 8(e) was appropriate. The
commission cited O 'Leary, supra with approval in Ridgeway v. TLC, 02 IWCC 65692, 11 IWCC
0920, 2011 WL 5014274.

Pursuant to §8.1b of the Act, permanent partial disability from injuries that occur after
September 1, 2011 are to be established using the following criteria: (i) the reported level of
impairment pursuant to subsection (a) of the Act; (ii) the occupation of the injured employee;
(i11) the age of the employee at the time of the injury; (iv) the employee’s future earning
capacity; and (v) evidence of disability corroborated by the treating medical records. 820 ILCS
305/8.1b. The Act provides that, “No single enumerated factor shall be the sole determinant of
disability.” 820 ILCS 305/8.1b(b)(v).

(i) Level of Impairment: Neither party submitted an AMA impairment rating.
Therefore, the Arbitrator places no weight on this factor.

(ii) Occupation: Petitioner was employed as a union insulator at the time of accident.
On 12/10/21, Petitioner underwent a Functional Capacity Evaluation that
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demonstrated capabilities and functional tolerances within the medium physical
demand level with a 40-pound lifting limit. However, due to Petitioner’s limitations
with standing, walking, and balance, it was recommended that Petitioner be placed in
a position of only occasional standing and walking and avoid uneven surfaces and
ladders/heights, which would likely affect the type of work available to him within
the medium physical demand level. Vocational Rehabilitation Counselor Delorez
Gonzalez opined that Petitioner’s impairments have severely compromised his ability
to return to work as a union insulator. The Arbitrator places greater weight on this
factor.

Age: Petitioner was 38 years old at the time of accident. He is a younger individual
and must live and work with his disability for an extended period of time. Pursuant to
Jones v. Southwest Airlines, 16 1L.W.C.C. 0137 (2016) (wherein the Commission
concluded that greater weight should have been given to the fact that Petitioner was
younger [46 years of age] and would have to work with his disability for an extended
period of time). The Arbitrator places greater weight on this factor.

Earning Capacity: Vocational Rehabilitation Counselor Delores Gonzalez testified
that Petitioner earned $31.08 per hour working for Respondent. She opined that
Petitioner was capable of working an entry-level job earning the state’s minimum
wage. She testified that Petitioner has an employment history of physically
demanding labor and no secondary education beyond a four-year apprenticeship as an
insulator which he can no longer perform. There was no evidence to rebut Mrs.
Gonzalez’s opinions. The Arbitrator places greater weight on this factor.

Disability: As a result of the undisputed work accident, Petitioner sustained second
and third degree burns to his left lower leg and foot. Petitioner underwent a
debridement of his foot and ankle followed by skin grafting. He was diagnosed with
deep partial and full-thickness burns to his left ankle and dorsum of his foot.
Petitioner underwent a third procedure involving a release of the left superficial
peroneal nerve in his ankle for treatment of compressive neuropathy; resection of
neuroma off the superficial personal nerve for treatment of neuropathic pain; and fat
grafting to the post skin grafted area above the nerve to prevent recurrent nerve
scarring. Despite surgery, Petitioner continued to have hypersensitivity on the dorsal
lateral aspect of his foot resulting in six months of pain management. Despite Dr.
Mailey’s opinion on 12/6/19 that Petitioner was doing well overall, he continued to
note Petitioner had pain with prolonged standing and he had difficulty climbing
ladders. He opined that Petitioner would have residual swelling and recommended a
compression garment, pain management, and for Petitioner to be allowed to take 15-
minute breaks to elevate his leg as-needed.

The FCE performed on 12/10/21 was unrebutted and demonstrated that Petitioner has
permanent restrictions within the medium physical demand level with a 40-pound
lifting limit. However, due to Petitioner’s limitations with standing, walking, and
balance, it was recommended that Petitioner be placed in a position of only
occasional standing and walking and avoid uneven surfaces and ladders/heights,
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which would likely affect the type of work available to him within the medium
physical demand level. Vocational Rehabilitation Counselor Delorez Gonzalez
provided unrebutted opinions that Petitioner could not return to his pre-accident
employment as a union insulator due to his significantly reduced residual functional
capacity. She opined that Petitioner may be capable of performing a limited range of
sedentary jobs in the local economy, including document preparer, escort vehicle
driver, tube operator, cashier, and price marker, all with sit/stand options, resulting in
minimum wage earnings. The Arbitrator places greater weight on this factor.

Based upon the foregoing evidence and factors, the Arbitrator finds that Petitioner
sustained permanent partial disability to the extent of 50% loss of use of his body as a whole,
pursuant to Section 8(d)2 of the Act.

Respondent shall pay Petitioner compensation that has accrued from 12/6/19 through
4/25/23, and shall pay the remainder of the award, if any, in weekly payments.

Issue (O): Whether Petitioner’s claim is barred by the doctrine of res judicata.

On 3/12/19, Petitioner filed an Application for Adjustment of Claim alleging severe
burns to his left leg when his leg went through a piece of plywood covering a hole on 1/3/19.
(Case No. 19-WC-007490 - RX1) The Application provided Jacksonville, Illinois as the location
of accident and the case was venued in Springfield. (RX1, 2). On 3/21/19, Attorney Thomas
Ewick filed a Motion to Withdraw as attorney of record stating Petitioner requested that he no
longer represent him in Case No. 19-WC-007490. On 6/19/19, Arbitrator Christina Hemenway
entered an Order granting Attorney Ewick’s Motion to Withdraw. (RX3)

On 9/20/19, Respondent’s attorney Toney Tomaso filed a Motion to Dismiss and Notice
of Motion and Order setting the matter for hearing on 12/11/19 in Springfield, Illinois. (RX4)
Proof of Service indicated the pleadings were mailed to Petitioner via certified mail at his home
address of 1112 Coronado Drive, Jacksonville, Illinois. On 12/11/19, Arbitrator Gallagher
entered an order dismissing Petitioner’s case due to Petitioner’s failure to appear. On 12/12/19,
the Commission mailed a Notice of Case Dismissal to Petitioner and Mr. Tomaso. (RX6) The
Notice of Case Dismissal was mailed to Petitioner’s address at 1112 Coronado Drive,
Jacksonville, Illinois.

On 12/22/21, Petitioner filed a new Application for Adjustment of Claim alleging injuries
to his left leg as a result of stepping backward into a hole filled with hot water on 1/3/19. (Case
No. 21-WC-034798, AX2) The Application was signed by Petitioner’s current attorney Casey
VanWinkle. The parties stipulated that both Applications for Adjustment of Claim arise from the
same accident and injuries that occurred on 1/3/19. The second Application filed on 12/22/21
alleges the accident occurred in Wood River, Illinois and the case was venued in Collinsville,
which the parties stipulated was the proper venue.

On 1/27/22, Petitioner filed a Petition for Immediate Hearing under Sections 19(b) and
8(a). This Arbitrator scheduled a pre-trial hearing on 2/7/22 at which time the Section 19(b)
Petition was continued upon Petitioner’s request, and an order was entered for a date certain trial
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on 5/11/22. On 5/9/22, this Arbitrator continued the Section 19(b) Petition hearing upon
Petitioner’s request and entered an order for a date certain trial on 6/16/22. On 6/15/22, Attorney
Toney Tomaso entered his appearance on behalf of Respondent. Mr. Tomaso argued that
Petitioner’s subsequent claim (Case No. 21-WC-034798) was barred by the doctrine of res
judicata. There is no dispute that Petitioner did not file a Petition to Resinstate his original claim
(Case No. 19-WC-007490) that was dismissed for want of prosecution on 12/11/19.

On 7/1/22, the parties submitted written briefs regarding whether the doctrine of res
Jjudicata was a defense to the instant case. (RX7, 8) Respondent argued that the Order of
Dismissal entered on 12/11/19 in Case No. 19-WC-007490 became a final judgment as Petitioner
failed to file a Petition to Reinstate, and Petitioner’s second claim is barred by the doctrine of res
Jjudicata. Petitioner argued that his subsequent claim was timely filed within the three-year
statute of limitations as provided under Section 6(d) of the Act, and that the doctrine of res
Jjudicata is not a proper defense to the instant case pursuant to subsection (e) of Rule 9020.90.

The Arbitrator first addresses whether the doctrine of res judicata precludes Petitioner’s
present claim. Res judicata may be raised as a defense in proceedings before the Commission.
Scott v. Indus. Comm’n, 184 111.2d 202, 219 (1998). The doctrine of res judicata arises “from the
practical necessity that there be an end to litigation and that controversies once decided on their
merits shall remain in repose.” Hughey v. Indus. Comm'n, 76 111.2d 577, 582 (1979). Res judicata
requires: “(1) that the former adjudication resulted in a final judgment on the merits; (2) that the
former and current adjudications were between the same parties; (3) that the former adjudication
involved the same cause of action and same subject matter of the later case; and (4) that a court
or administrative agency of competent jurisdiction rendered the first judgment.” City of Chi. v.
1llinois Workers' Comp. Comm'n, 2014 IL App (1st) 121507WC, 9 48.

There is no dispute that the last three elements of res judicata are satisfied. Petitioner’s
2019 and 2021 claims involve the same parties, same cause of action and subject matter, and the
Commission entered an order of dismissal for want of prosecution on 12/11/19 that became a
final judgment on or about 2/9/20.

The issue is whether an order of dismissal for want of prosecution constitutes a final
judgment on the merits. The doctrine of res judicata extends to matters actually decided and
those that could have been decided. Godare v. Sterling Steel Casting Co., 430 N.E.2d 571
(1989). “On the merits” refers to a judgment, decision, or ruling that a court makes based on the
law, after hearing all of the relevant facts and evidence presented in court.

The Commission addressed this exact issue in Gary Brown v. Consolidated Coal Co., 08-
IWCC-0432. In Brown, Petitioner filed an application for adjustment of claim in 1992 that was
dismissed for want of prosecution. Respondent argued that Petitioner's claim was fully decided
and dismissed in 1996, and, therefore, Petitioner was prohibited from filing a subsequent claim
in 2004. The Commission found there was never a hearing held on the merits in Petitioner's 1992
claim and a dismissal for want of prosecution is not considered a decision within the meaning of
Section 19 of the Act. Chicago Rawhide Mfg. Co. v. Industrial Comm'n, 35 111.2d 595, 221
N.E.2d 289 (1966) As there was never a hearing on the merits of the 1992 claim, the
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Commission held that the theories of res judicata and collateral estoppel did not apply to the
subsequent action.

The Commission further held in Brown, there is nothing in the Act or Commission Rules
that prohibit a claimant from filing more than one application for adjustment of claim for the
same injury. Johnson v. Illinois Dept. of Transportation, 06 IWCC 0991 (in affirming a denial of
a motion to reinstate a case that was dismissed for want of prosecution, the Commission noted
that the claimant may proceed with filing another claim for the same injury so long as the claim
is filed within the statute of limitations). Further, the Commission noted that Respondent had not
cited to anything in the Act, Commission Rules, or case law in support of its position.
Respondent asserted that Section 6(d) of the Act prohibited Petitioner from filing two claims.
The Commission disagreed and found that Section 6(d) did not limit the number of times a
Petitioner may file an adjustment of claim as long as the claim is timely filed. The Commission
found that Petitioner’s subsequent claim filed in 2004 was timely as it was filed within two years
of the last payment of compensation.

In the present case, there is no evidence before this Arbitrator that Petitioner’s original
claim filed in 2019 was submitted to hearing under any section of the Act. Respondent paid
Petitioner temporary total disability benefits from 1/18/19 through 4/4/19, with no evidence of a
Section 19(b) hearing. (RX10) The parties agree that Petitioner filed his second Application for
Adjustment of Claim within the three-year statute of limitations, which would have run on
1/3/22. Respondent argues that the Commission’s decision in Brown is not persuasive because it
fails to acknowledge the Illinois Supreme Court’s more recent decision in S.C. Vaughan Oil Co.,
holding that when a suit is dismissed for want of prosecution and the refiling period expires, the
dismissal constitutes a final judgment on the merits. 181 Ill. 2d at 502. Respondent appears to
ignore the fact that Petitioner’s refiling period had not expired when he filed his subsequent
Application for Adjustment of Claim.

Respondent’s reliance on Farrar v. United Airlines is also misplaced and distinguishable
from the facts in the present case. The Commission in Farrar considered whether the petitioner’s
application for adjustment of claim was untimely or, alternatively, barred by the doctrine of res
Jjudicata. 12 IL. W.C. 13163, 2014 WL 948431, *2 (Ill. Indus. Comm'n Feb. 19, 2014). On April
28, 2011, the Arbitrator dismissed the petitioner’s claim for want of prosecution and she did not
file a petition to reinstate. /d. Instead, one year later, after the statute of limitations had run, the
petitioner filed another application for adjustment of claim arising out of the same work accident.
1d. The respondent argued that the dismissal of the first claim became final upon the expiration
of the period to file a petition to reinstate and operated as res judicata in the second claim. /d.
Alternatively, the respondent argued that the second claim was filed outside the statute of
limitations. /d. at *3. The Commission explained that the Illinois Supreme Court in S.C.

Vaughan Oil Co. v. Caldwell, Troutt & Alexander, 181 111. 2d 489, 502 (1998), held in a civil
case that when a suit is dismissed for want of prosecution and the refiling period expires, the
dismissal constitutes a final judgment on the merits because the order effectively ascertains and
fixes absolutely and finally the rights of the parties in the lawsuit. Farrar, 2014 WL 948431, at
*3. The Commission concluded that the dismissal of the first claim was a final judgment with
respect to the petitioner’s right to recover workers’ compensation benefits from the respondent
arising out of the work accident and operated as res judicata in the second claim arising out of

10
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the same work accident. Id. at *4. The Commission found further that the second claim was filed
after the statute of limitations ran. /d.

On appeal, the Illinois Appellate Court held that “the Commission properly dismissed her
refiled claim on res judicata and statute of limitations grounds.” Farrar v. lllinois Workers'
Comp. Comm'n, 2016 IL App (1st) 143129WC, q 18. The Court reasoned that because the 60—
day limit for filing a petition to reinstate under Commission Rule 9020.90 is jurisdictional in
nature, a claimant’s failure to timely file a petition for reinstatement following a dismissal for
want of prosecution results in a final judgment with respect to the claimant's rights to recover
workers' compensation benefits arising from the claim. /d., § 14. The Court explained that “[t]he
wording of Commission Rule 9020.90 in its entirety reveals the Commission's intent that
Commission Rule 9020.90 be the sole means for reviving a workers' compensation claim that is
dismissed for want of prosecution.” Id., § 17. As for the statute of limitations, the Court
concluded that “[t]he application of section 13217 of the Code to allow the refiling of workers'
compensation claims that have been dismissed for want of prosecution, beyond 60 days, up to a
year after dismissal, after the statute of limitations has expired, and without a showing of any
justification for refiling would render the requirements of Commission Rule 9020.90
meaningless.” /d.

In the instant case, Petitioner’s refiling period had not expired when he filed his
subsequent claim. He did not attempt to revive his previous claim by filing a Petition to Reinstate
under Section 9020.90 but chose to make a new filing within the three-year statute of limitations
period. As the Commission held in Brown, Section 6(d) does not limit the number of times a
petitioner may file an adjustment of claim as long as the claim is timely filed. Further, the plain
language of subsection (e) of Rule 9020.90 makes it clear that Petitioner has the right to file a
new claim within the statute of limitations period regardless of whether he exercised his rights
under subsections (a) through (d) to revive his previously dismissed claim.

Rule 9020.90(e) provides, “Nothing in this Section abridges the rights found in the
applicable Statute of Limitations of the Illinois Workers’ Compensation Act (Section 6(d) of the
Act) or Section 6(c) of the Illinois Occupational Diseases Act.” 50 I1l. Adm. Code 9020.90(e).
Interpretation and application of 9020.90(e) appears to be one of first impression when a
Petitioner fails to seek reinstatement of a dismissed claim under 9020.90(a) through (d), but files
a new claim within the statute of limitations period set forth in Section 6(d).

The plain language of 9020.90(e) implies that if Petitioner’s claim is not reinstated under
Rule 9020.90 it shall have no effect on his right to file a claim within the statute of limitations
period set forth in Section 6(d). Again, the Commission held in Brown, there is nothing in the
Act or Commission Rules that prohibit a claimant from filing more than one application for
adjustment of claim for the same injury. Johnson v. Illinois Dept. of Transportation, 06 IWCC
0991 (in affirming a denial of a motion to reinstate a case that was dismissed for want of
prosecution, the Commission noted that the claimant may proceed with filing another claim for
the same injury so long as the claim is filed within the statute of limitations).

11
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Therefore, the Arbitrator finds that Petitioner’s claim is not barred by the doctrine of res
Jjudicata and was properly and timely filed pursuant to Section 6(d) of the Act and Rule
9020.90(e).

3 /'"——“‘_—:._:_f-—/bé O_ Co—m

S

Arbitrator Linda J. Cantrell DATED:
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF COOK ) [ ] Reverse

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))
|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

[ ] Modify DX] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

CASANDRA JONES,

Petitioner,

VS. NO: 21 WC 01296

PALOS COMMUNITY HOSPITAL,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petitions for Review under §19(b) having been filed by the Petitioner and
Respondent herein and notice given to all parties, the Commission, after considering the issues of
causation, medical, TTD, average weekly wage, and prospective medical, and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78
111.2d 327, 399 N.E.2d 1322 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 15, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $34,487.03. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 6, 2024 Rathrge . Doewies
KAD/swj Kathryn A. Doerries
0 4/16/24
42
Is/llaria E. Portela

Maria E. Portela

/s/%mqfee #, Scmonovich

Amylee H. Simonovich
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Casandra Jones Case #21 WC 012964
Employee/Petitioner
v. Consolidated cases:

Palos Community Hospital
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Charles Watts, Arbitrator of the Commission, in the city of
Chicago, on November 17, 2022. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|E What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SN EZOomMmUOw

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |E Is Petitioner entitled to any prospective medical care?

L. |E What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [ ] Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, December 16, 2020, Respondent was operating under and subject to the provisions
of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,086.33; the average weekly wage was $386.28.
On the date of accident, Petitioner was 51 years of age, single with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $2,480.38 for TTD, $N/A for TPD, $N/A for maintenance, and $N/A for
other benefits, for a total credit of $2,480.38.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

¢ Respondent shall pay reasonable and necessary medical services of $35,636.82, as provided in
Section 8(a) of the Act. Respondent shall pay, pursuant to the fee schedule, $26,543.28 to
Persistent RX, $8,860.54 to Orland Park Orthopedics, and $233 to Palos Hospital, as provided in
Sections 8(a) and 8.2 of the Act.

¢ Respondent shall pay Petitioner temporary total disability benefits at the rate $266.67
representing the statutory minimum for a Petitioner with no dependents and said benefit shall be
paid from December 18, 2020 through January 24, 2021, a period of 5 and 3/7 weeks, with
Respondent receiving a credit for temporary total disability benefits already paid.

e For reasons set forth in the Attached Decision, although the Arbitrator finds the overall condition
of Petitioner’s right knee related to the accident, the Arbitrator declines to award the specific
prospective medical care requested by Petitioner — the arthoscopic surgery to treat Petitioner’s
meniscal tear - on the basis Petitioner’s meniscal tear in her right knee is not causally related to
the work accident on December 16, 2020.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

ot Y it

Signature of Arbitrator

SEPTEMBER 15, 2023

ICArbDec19(b)
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THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
CASSANDRA JONES, Case Number 21 WC 012964

Plaintiff

PALOS COMMUNITY HOSPITAL,
Defendant

INTRODUCTION

This matter was tried on the Petitioner’s Section 19(b) Petition before Arbitrator Charles
Watts. The issues in dispute were causal connection, average weekly wage, medical bills, TTD

benefits, and prospective medical care.

FINDINGS OF FACT

The parties stipulated Petitioner and Respondent were operating under the Illinois Workers’
Compensation Act and had an employer/employee relationship on December 16, 2020, and on that
date Petitioner sustained an accidental injury that arose out of and in the course of her employment.
The parties stipulated that Respondent was notified of Petitioner’s December 16, 2020 accident
within the time limit stated in the Act and that Petitioner was 51 years old, single, and had zero
dependent children. The Petitioner and the Respondent also agree that Respondent paid $2,480.38 in
Temporary Total Disability benefits to the Petitioner for which a credit would apply. The parties also
noted neither penalties nor attorney fees were being sought at this time relative to this claim, request
that a written Decision pursuant to Section 19(b) of the Act and agreed to receipt of the Arbitration
Decision and any subsequent decision and opinion on review via email.

Petitioner testified that she was employed as a part-time Certified Nurses Aide at Palos
Community Hospital on December 16, 2020. She had been employed on a part-time basis for many
years. Her job duties required her to make sure patients are cleaned up, washed up, ready for

breakfast and lunch, pass out trays, feed patients that can’t feed themselves, clean them up if they

1
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have accidents, and make sure their stay at the hospital is comfortable. On December 16, 2020
Petitioner was transferring a patient from a cart/wheelchair to a bed — she was located at the foot of
the bed — facing the bed — assisting a transporter and a nurse. The transporter was on one side of the
cart/wheelchair and the nurse was on the other side, and Petitioner was in the middle of the
cart/wheelchair and the bed. Petitioner had the patient’s legs as they were sliding patient from the
cart/wheelchair over to the bed. She planted herself and twisted her body and hit her right knee on
the bottom part of the bed. Petitioner testified that she twisted her lower body and upper body at the
same time when the accident occurred.

After the lifting event on December 16, 2020 Petitioner reports she was able to complete her
shift that day and did not report an injury. She took ibuprofen that night and the next morning before
her shift. She confirmed the following morning — December 17, 2020 — as she was starting her shift
she was not experiencing any pain or symptoms. Specifically, Petitioner stated “I didn’t feel nothing
like when I got there, but as I was working, I started feeling it.” Specifically, she reports she started
feeling pain in her right knee.

Petitioner reported the incident to her employer and completed an “Employee Incident
Report” on December 17, 2020 and the accident/injury was described as follows:

“Hit my leg and shin on bed while transferring patient to cart trying to prevent patient from

hitting her bad leg.”

(RX'1)

Petitioner confirmed that she wrote the description of the accident on the form, and subsequently,
signed and dated said form on December 17, 2020. Petitioner was referred to Occupational Health
wherein she reported the work incident and was referred to a medical provider for further evaluation.
Petitioner met with Karen Kratzenberg, a nurse at Palos Community Hospital, on December 17,
2020 and provided the following description of the work incident:

“We were transferring a patient from a bed to a cart. I was on the bed side. As we slid her

onto the cart, I was moving to the foot of the bed to guide her leg. I hit my leg on the

footboard. It hurt, but I didn’t pay much attention to it. I finished my shift without a problem.

Last night while I was in bed it really started hurting. It’s hurting really bad right now.”
(RX 2).



24TIWCC0207

Petitioner testified that she did not initially write anything about twisting her knee because she felta
pain when she struck her knee on the bed. Petitioner confirmed she was evaluated by Dr. David
Cornell at Palos Hospital and was referred to Dr. Neel Pancholi for further evaluation. Dr. Pancholi
administered a right knee injection and recommended a MRI evaluation.

Petitioner testified she was out of work from December 17, 2020 through January 24, 2021 at
which time she returned to work in a light duty position in the Purchasing Department at Palos
Hospital. Ultimately, she became employed as a Patient Service Representative in June 2021 at
Palos Hospital in a full-time capacity and has remained employed in that capacity through the
present.

Petitioner testified prior to December 16, 2020 she had arthritic knee pain and was advised
by “Dr. Peters” to take over the counter anti-inflammatory medication. Petitioner denied an
evaluation with Dr. Salem Makdah relative to her bilateral knee pain, but medical documentation
confirmed Petitioner was evaluated on September 8, 2020 at which time she reported increasing pain
in both knees. (RX 9, pg. 9) Subsequently, Petitioner would take ibuprofen 400 mg. in the morning
and 400 mg. in the evening, typically on the days she would have to work. Petitioner testified prior
to December 16, 2020 she would have pain that she rated as a 1 or 2 out of 10 on the pain scale for
which she would not take ibuprofen, and when the pain would increase to a 4 out of 10 she would
take the ibuprofen. Petitioner acknowledged her knee pain was a 1 to 4 out of 10 on the pain scale
prior to December 16, 2020.

Petitioner was evaluated by Dr. David Cornell on December 18, 2020 and the History
recorded outlined the following:

“Patient hit her right knee against a bedframe on the hard rails when moving a patient on

December 16, 2020. She believes she also may have bent her knee inwards and twisted it.”
(RX 6, pg. 6)

Petitioner was referred to Dr. Neel Pancholi for further evaluation and on December 18, 2020 the

History outlined the following:
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“Patient states she injured her right knee at work on December 16, 2020 when she struck her
knee on a bedrail while moving a patient.”

Petitioner denied feeling or hearing a “pop.” Severity of the pain was rated as a 6 out of 10.
Petitioner was diagnosed with moderate to severe osteoarthritis of the right knee with acute
osteoarthritic flare-up. Dr. Pancholi recommended a cortisone injection. (RX 5, pg. 7, 10)
Petitioner continued to follow-up with Dr. Pancholi for ongoing medical management, and
ultimately, a MRI was recommended. A right knee MRI was completed on January 13,2021 and the
findings relative to the “Medial Compartment” outline the following:
“There is degeneration and degenerative tearing of the body segment of the medial meniscus
with virtually complete extrusion of the body segment. There is severe chondromalacia in the
medial compartment with moderately severe subchondral osseous reaction of the medial
femoral condyle and medial tibial plateau. The medial collateral ligament is intact.”
(RX 4, pg. 538)
Petitioner returned to Dr. Pancholi on January 18, 2021 and he reviewed the MRI and noted it
revealed severe medial compartment osteoarthritis, moderate patellofemoral arthritis, no ligament
tear, and a loose body posterior to patellar collateral ligament. Dr. Pancholi recommended physical
therapy and work restrictions. (RX 5, pg. 41, 42)
Petitioner underwent an initial physical therapy assessment on January 25, 2021 wherein the

history outlined the following:

“December 16, 2020 — Cassandra states that she was helping a patient transfer from a cart to
a bed; she states that she hit her right knee on the bed; unsure if she twisted her knee.”

Petitioner reported her current pain level was a 2 out of 10. (RX 4, pg. 560) Petitioner follows up
with physical therapy on the following dates and her pain level is recorded as noted:

e February 2,2021 —denied pain upon arrival. Pain before treatment — 0. Pain after treatment —
0. (RX 4, pg. 581)

e February 4, 2021 — she believes that her pain is improving. Pain before treatment — 3. Pain
after treatment — 0. (RX 4, pg.596)

e February 8, 2021 — denied pain today. Stated she had tightness earlier but no pain. Pain
before treatment — 0. Pain after treatment — 0. (RX 4, pg. 611)

e February 10, 2021 — Denies pain upon arrival but had pain in the middle of the night when
she turned. Pain before treatment — 0. Pain after treatment — 0. (RX 4, pg. 626)

e February 18, 2021 — States she was feeling better, however, she slipped on ice two days ago.
Had increased pain on her right knee rated 8/10. Pain before treatment — 3 and 4. Pain after
treatment — 0. (RX 4, pg. 656)
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e February 25, 2021 — Current pain level — 3. (RX 4, 762)

e March 8, 2021 — Patient in today with right knee pain, 2/10 today. Pain before treatment — 2.
Pain after treatment — 0. (RX 4, pg. 792)

e March 10,2021 — Patient in today with complaint of dull ache in her right knee. Pain before
treatment — 2. Pain after treatment — 2. (RX 4, pg. 808)

e March 30, 2021 — Reports 50% to 60% better since the start of therapy. In the past two
weeks only had one time when the right knee locked and gave out — pain at 6/10 when it
happened and only lasted for 15-minutes. Denied pain before session.

Pain before treatment — 0. Pain after treatment — 0. (RX 4, pg. 841)

e April 1, 2021 — Pain in right knee rated at a 3/10 before treatment. Pain after treatment — 0.
(RX 4, pg. 860).

e April 13,2021 — Patient reports she only experienced pain twice today. Once after she was
sitting too long, and her knee just tightened up and the other time when she was walking and
her knee just felt unsteady. Pain before treatment — 0. Pain after treatment — 0. (RX 4, pg.
875).

e April 15, 2021 — Patient reports she has not had any episodes of pain today. Pain before
treatment — 0. Pain after treatment — 0. (RX 4, pg. 891)

e April 21,2021 — Patient in today and reports no pain in right knee today. Patient able to work
light duty shifts without pain. Patient reports she is sitting the majority of the time at a
computer. Pain before treatment — 0. Pain after treatment — 0. (RX 4, pg. 907).

e April 29, 2021 — Patient reports right knee buckled today during work. States the pain went
up to a4-5/10 but did decrease quickly after that period. States no knee pain right now. Pain
before treatment — 0. Pain after treatment — 0. (RX 4, 923).

e May 5, 2021 — She reports no knee pain today. Pain before treatment — 0. Pain after
treatment — 0. (RX 4, pg.938)

During the course of Petitioner’s therapy she returned to Dr. Pancholi on March 1, 2021 and he
noted the following:
“I had an extensive discussion with the patient about surgical options if she does not
improve, my recommended surgery would be a total knee arthroplasty, but she would likely
need to lose weight to be eligible for that surgery. Knee arthroscopy with partial medial
meniscectomy is an option due to her mechanical symptoms, however, I told her this surgery
would unreliability get rid of her pain due to the severity of arthritis in her knee and
symptoms and would not be the recommended surgery.” (RX 5, pg. 64)
Petitioner returned to Dr. Pancholi on April 5, 2021 and she reported physical therapy had been
helping her knee pain and that her knee does not give out as frequently and is not as painful and that
she has been working light duty. Dr. Pancholi recommended another six weeks of physical therapy
with follow-up thereafter. (RX 5, pg. 82, 84).
Respondent sent Petitioner for an Independent Medical Examination with Dr. Troy Karlsson,

orthopedic surgeon at DMG Orthopedics Bone, Joint and Spine Center, on April 19, 2021. After

completion of the examination he prepared a report wherein he diagnosed Petitioner with severe
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tricompartmental osteoarthritis and degenerative fraying and tearing of the free margin of the
medical meniscus, and opined said right knee condition was not causally related to the incident on
December 16, 2020. Specifically, he noted at most Petitioner would have sustained a contusion to
her knee. He opined the factual and medical evidence confirms severe arthritic changes within the
knee without an acute component. Dr. Karlsson referenced a 1cm chronic loose body in the
posterior recess of Petitioner’s knee which he noted was chronic given its rounded nature and the
fact that there is no donor site to correspond to the size of the loose body. Dr. Karlsson confirmed
Petitioner will likely need a knee replacement at some point in the future, but the need for said knee
replacement is not causally related to the work incident on December 16, 2020. (RX 7)

Petitioner sought a second opinion with Dr. Blair Rhode, orthopedic surgeon at Orland Park
Orthopedics, on May 10, 2021 and he diagnosed Petitioner with pain in right knee, derangement of
posterior horn of the medial meniscus due to old tear or injury, and right knee unilateral primary
osteoarthrosis and recommended an arthroscopic partial medial meniscectomy and opined said
condition was due to the work injury on December 16, 2020. (PX 2). Petitioner testified she would
like to proceed with the surgery recommended by Dr. Rhode.

With respect to expert medical testimony, Dr. Troy Karlsson testified via deposition on
August 29, 2022 and confirmed the diagnostic x-ray images and MRI images revealed no acute
changes to the right knee and noted the following findings:

“These again showed severe osteoarthritis. On these views, it was near complete loss of

medial clear space and back of the kneecap, but these were non-weight bearing views. So,

they can understate the amount of cartilage loss. Again, there was a 1cm bony density at the
back of the knee which appeared chronic and there were no acute changes and no fractures or
dislocations.”

(RX 8, pg. 19-20)

Throughout the medical records and during Dr. Karlsson’s examination, Petitioner reported medial-

sided knee pain. Dr. Karlsson confirmed said examination findings are consistent with the diagnostic

images and arthritic findings. (RX 8, pg. 21). With respect to the MRI images and the reference to

the degenerative tearing of the medial meniscus Dr. Karlsson confirmed his review of the images
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was consistent with the findings by the radiologist. (RX 8, pg. 22) Dr. Karlsson opined the medial
meniscus tear was due to degenerative findings in the right knee. Specifically, Dr. Karlsson noted the
following:
“. .. There was severe arthritis in the joint with osteophytes or bone spurs throughout the
entire joint and there was full-thickness loss of cartilage on the inner or medial side of the
joint and severe thinning of the cartilage elsewhere.”
(RX 8, pg. 23-24)
Dr. Karlsson confirmed after completion of his examination that he diagnosed Petitioner with severe
tricompartmental osteoarthritis of the knee with degenerative fraying and tearing of the free margin
of the medial meniscus. Additionally, he opined the work incident on December 16, 2020 did not

cause Petitioner’s right knee condition and based his opinion on the following:

e The mechanism described would have caused at most a contusion to her knee.

e There were no acute changes found on MRI or x-rays.

e A typical acute meniscal tear will be a single plain tear that extends not just from the
free edge but into the thicker portion of the meniscus — she did not have anything like
that.

e All of the changes seen on the x-ray and MRI were chronic degenerative changes.
(RX 8, pg. 27)
Dr. Karlsson admits that she could have sustained a temporary aggravation of her arthritic/chronic
knee condition as it is reasonable to expect it to worsen her already existing pain, but there would be
no material change to the structure of the knee or anything from this accident that would lead to
long-term problems with the knee. (RX 8, pg. 28)

With respect to the arthroscopic surgery as recommended by Dr. Rhode, Dr. Karlsson
addressed whether an arthroscopic partial medial meniscectomy is medically necessary or warranted
given the severity of Petitioner’s arthritis in her right knee and he noted the following:

“She has bone-on-bone arthritis. There is no large displaced meniscal fragment. At most, she

has fraying and blunting of the free edge. So there is no large mechanical lesion there. Even

with a large mechanical lesion, if one were present, with that degree of arthritis, an
arthroscopic surgery is essentially doomed to failure in terms of any long-term
improvement.”

When asked what the success rate would be if Petitioner were to undergo the arthroscopic partial

medial meniscectomy for pain relief Dr. Karlsson testified, “Nearly zero percent.” (RX 8, pg. 29-30).
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Dr. Karlsson testified Petitioner had no mechanical locking or catching during his examination, but
opined even if she had those symptoms, he noted Petitioner’s degree of arthritis in and of itself could
cause locking and catching because the cartilage surface not only gets thinner and eventually down
to zero with bare bone, but the surfaces get irregular and when you go from a smooth surface to a
bumpy surface it can be like rubbing two washboards over each other, where it can catch, pop, and
have a ratcheting effect.” (RX 8, pg. 31).

Dr. Karlsson was also asked to assume there was a “twist” involved at the time of the work
incident on December 16, 2020, and whether that would change any of his opinions and he
responded, “No.” His opinion was based on the following:

e There was no structural change to her knee relative to the work incident.

e She had a degenerative tear in the meniscus and severe degenerative osteoarthritis.

e There was nothing from striking the knee or twisting the knee that would cause any

structural change or any long-term change to her knee.

e No evidence of any change in the knee that would cause long-term worsening to the knee.

(RX 8, pg. 54, 58).

Dr. Karlsson also testified that twisting of the knee could aggravate a pre-existing
degenerative knee condition. He testified that Petitioner was symptomatic at the April 19, 2021
Section 12 exam because she had difficulty bending her knee, would feel increased pain when
she turned quickly, and had reported some buckling in her knee a few weeks prior. (RXS, pg.
38). Dr. Karlsson testified that these symptoms he noted at the exam four months after the
accident were a temporary aggravation to Petitioner’s knee. (Id., pg. 51). He testified
Petitioner’s symptoms were significant. (Id.) Dr. Karlsson testified Petitioner reported 40-60%
improvement since the accident and that she had continued to improve up to the date of the
Section 12 exam. He testified Petitioner would not be a candidate for a total knee replacement
surgery at the time he examined her because Petitioner’s condition was improving. “Until she
ceases to improve, and then she may be a candidate.” (Id. Pp. 40-41). Petitioner was still limited

to sedentary work and was not at maximum medical improvement. (Id. Pp. 41-42).

Dr. Blair Rhode testified via deposition on July 14, 2022 and confirmed he recommended an
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arthroscopic partial medial meniscectomy based on his review of the MRI. Specifically, he
noted the following:
“I thought the patient had underlying degenerative joint disease superimposed with a new
onset medial meniscus tear which was, at that point, causing her primary complaint, which
was locking, catching and giving way.”
(PX 4, pg. 12-13).
Dr. Rhode confirmed his opinion for the arthroscopic partial medial meniscectomy was based
upon the fact that the MRI supports a medial meniscus tear. (PX 4, pg. 17) Dr. Rhode testified it
was his understanding Petitioner had no knee complaints prior to December 16, 2020. (PX 4, pg.
25). Additionally, Dr. Rhode confirmed that Petitioner does not suffer from severe degenerative
joint disease. (PX 4, pg. 25). Although Petitioner came to him for a second opinion when he
initially evaluated Petitioner Dr. Rhode acknowledged that he did not investigate the extent of
Petitioner’s prior medical history. (PX 4, pg. 26 — 29). Dr. Rhode also acknowledged that if
Petitioner was reporting increasing knee pain prior to December 16, 2020 that it could possibly
change his opinion. Specifically, the following was noted:
“Q: Ok. Doctor, in your May 10, 2021 medical report you also referenced, ‘Sudden onset of
medial-sided knee pain.” Do you make that reference because that is what the patient
reported to you?

A: I believe so, yes.

Q: Ok. And again, that’s in the face of her not acknowledging any prior right knee history
on her intake form, correct?

A: Correct.

Q: And that is also in the face of you not asking her any specific information about her prior
medical history relative to where, relative to the knee, that she had prior knee complaints,
correct?

A: Correct.

Q: And so, she may have had right-sided medial knee pain prior to December 16, 2020, but
you just don’t know, correct?

A: It’s possible.

Q: Ok. Do you know whether or not she reported worsening — worsening knee pain several
months prior to December 16, 2020?



24TIWCC0207

A: Idon’t have that documented.
Q: Ok. That would be relevant to you, though, would it not, Doctor, if that were true?
A: Yes.

Q: Ok. And if she reported worsening knee pain, wouldn’t you want to know specifically
where that pain was?

A: It would be helpful.

Q: And if it was medial-sided knee pain, that would be important to you as well, correct?
A: Yes.

Q: And that could or might change your opinion, correct?

A: It’s possible.
(PX 4, pg. 36, 37)

Dr. Rhode confirmed during his physical examination of Petitioner on May 10, 2021 that she had a
normal patellofemoral exam, normal ligamentous exam, and that the only abnormal finding was
relative to Petitioner’s medial meniscus. Specifically, she reported tenderness and Dr. Rhode
confirmed said tenderness could be due to Petitioner’s degenerative joint disease in her right knee.
(PX 4, pg. 38)

Dr. Rhode reviewed the MRI relative to the medial meniscus and despite the radiologist
confirming a degenerative tearing of the body segment of the medial meniscus Dr. Rhode stated,
“my opinion is it is not degenerative.” (PX 4, pg. 39). Dr. Rhode was asked/questioned regarding the
radiologist’s report documenting degeneration and a degenerative tearing of the body segment of the
medial meniscus, also confirmed by Dr. Troy Karlsson, and he opined he disagreed with the
radiologist and Dr. Karlsson in their interpretation of the MRI. Dr. Rhode supported his opinion by
stating:

“Yes, but my opinion is that MRIs are not a good tool to diagnose the amount of

degenerative joint disease. The best study is the — the standing x-ray.”
(PX 4, pg. 39-40).

Dr. Rhode also testified the MRI report relative to the medial compartment confirmed significant

10
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degenerative findings; specifically, severe chondromalacia in the medial compartment, severe sub-
chondral osseous reaction of the medial femoral condyle, a sub-chondral osseous reaction to the
medial tibial plateau and acknowledged such findings are commonly associated with underlying
degenerative meniscal tears. (PX 4, pg. 40-41).

Dr. Rhode testified that his opinion supporting a surgical procedure; specifically, an
arthroscopic partial medial meniscectomy is based on Petitioner’s reports of “locking and catching”
relative to the right knee. However, Dr. Rhode confirmed all follow-up medical evaluations with
Petitioner after June 7, 2021 have no documented evidence of any continued problems relative
locking and catching (PX 4, pg. 48) Petitioner’s physical exam is essentially the same — normal
physical examination relative to right knee with the exception of the meniscal exam demonstrating
medial joint line tenderness. This finding is also consistent with severe degenerative joint disease in

the right knee. (PX 4, pg. 49).

CONCLUSIONS OF LAW

The Arbitrator adopts the Statement of Facts in support of the Conclusions of Law.

Section 1(b)3(d) of the Act provides that, in order to obtain compensation under the Act, the
employee bears the burden of showing, by a preponderance of the evidence, that he or she has
sustained accidental injuries arising out of and in the course of the employment. 820 ILCS
305/1(b)3(d).

To recover compensation under the Act, an employee must prove by preponderance of the
evidence all elements of her claim, including a causal connection between the injury and her
employment. Boyd Electric v Dee, 356 11l App. 3d 851, 860, 826 N.E. 2d 493, 292 Ill. Dec. 352
(2005). Whether a causal relationship exists between the Claimant’s employment and her condition
of ill-being is a question of fact. Certi-Serve, Inc. v Industrial Comm’n 101 I11. 2d 236, 244,461 N.E.
2d 954, 78 1ll. Dec. 120 (1984). It is the function of the Commission to decide questions of fact,

judge the credibility of witnesses and resolve conflicts in the evidence. Hosteny v lllinois Workers’

11
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Compensation Comm’n, 397 1ll. App. 3d 665, 674, 928 N.E. 2d 474 (2009). Decisions of an
Arbitrator shall be based exclusively on the evidence in the record of the proceeding and material
that has been officially noticed. 820 ILCS 305/1.1(e).

Credibility is the quality of a witness which renders Petitioner’s evidence worthy of belief.
The Arbitrator, whose province it is to evaluate witness credibility, evaluates the demeanor of the
witness and any external inconsistencies with Petitioner’s testimony. Where a claimant’s testimony
is inconsistent with his actual behavior and conduct, the Commission has held that an award cannot
stand. McDonald v. Industrial Commission, 39 1ll. 2d 396 (1968); Swift v. Industrial Commission,
52 1II. 2d 490 (1972). The mere existence of testimony does not require its acceptance. Smith v.
Industrial Commission, 98 111.2d 20, 455 N.E.2d 86 (1983).

The Petitioner bears the burden of proving every aspect of his claim by a preponderance of
the evidence. Hutson v. Industrial Commission, 223 11l App. 3d 706 (1992). “Liability under the
Workmen’s Compensation Act may not be based on imagination, speculation, or conjecture, but
must have a foundation of facts established by a preponderance of the evidence...” Shell Petroleum
Corp. v. Industrial Commission, 10 N.E.2d 352 (1937). The burden of proof is on a claimant to
establish the elements of her right to compensation, and unless the evidence considered in its entirety
supports a finding that the injury resulted from a cause connected with the employment there is no
right to recover. Revere Paint & Varnish Corp. v. Industrial Commission, 41 111.2d. 59 (1968).
Preponderance of the evidence means greater weight of the evidence in merit and worth that which
has more evidence for it than against it. Spankroy v. Alesky, 45 111. App.3d 432 (1st Dist. 1977).

The Arbitrator observed Petitioner’s demeanor at trial. On direct exam, Petitioner appeared
calm and answered questions with an easy and direct manner. Petitioner’s body language and eye
contact was consistent with her testimony. Petitioner’s demeanor remained the same during cross
examination. Petitioner’s testimony is consistent with the medical records in this case. The
Arbitrator in finding this is cognizant that there are some medical records indicating that Petitioner

merely struck her knee when assisting a heavy patient while other records — notably a history given
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to a physician two days after the accident - indicate that she twisted her lower body in the process.
Petitioner testified at trial she twisted her knee and the Arbitrator finds that testimony credible.
There are more specific factual matters that are discussed further below and Petitioner’s credibility is
further analyzed.

The credibility of the medical witnesses is discussed below as well.

ISSUE F: CAUSAL CONNECTION

In support of the Arbitrator’s Decision relating to (F) is Petitioner’s current condition
of ill-being causally related to the injury, the Arbitrator finds the following:

To recover compensation under the Act, an employee must prove by preponderance of the
evidence all elements of her claim, including a causal connection between the injury and her
employment. Boyd Electric v Dee, 356 111 App. 3d 851, 860, 826 N.E. 2d 493, 292 Ill. Dec. 352
(2005). Whether a causal relationship exists between the Claimant’s employment and her condition
ofill-being is a question of fact. Certi-Serve, Inc. v Industrial Comm ’'n 101 111. 2d 236, 244,461 N.E.
2d 954, 78 1lI. Dec. 120 (1984). It is the function of the Commission to decide questions of fact,
judge the credibility of witnesses and resolve conflicts in the evidence. Hosteny v Illlinois Workers’
Compensation Comm’n, 397 1ll. App. 3d 665, 674, 928 N.E. 2d 474 (2009).

The Arbitrator finds that Petitioner did sustain a right knee injury on December 16, 2020 as a
result of a work-related incident, specifically, a contusion and twisting injury that aggravated her
pre-existing right knee pathology. The Arbitrator finds that Petitioner’s medial meniscal tear for
which arthoscopic surgery has been recommended is not causally connected to the December 16,
2020 work incident. The Arbitrator also finds that Petitioner’s current worsened condition of her
pre-existing arthritic right knee is related to the work incident. This is simply a case where
Respondent takes Petitioner as they find her — an obese person with very bad knees who had a work-
related accident — and, under Illinois law, accept that the accident caused a change in the condition of
Petitioner — in this case, perhaps, the straw that broke the camel’s back — such that the condition of

her right knee has changed.
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Petitioner admits and acknowledges that she has preexisting arthritis for which she sought an
evaluation with “Dr. Peters” some time prior to the work incident and who recommended anti-
inflammatory medication. Additionally, Petitioner was evaluated by Dr. Salem Makdah on
September 8, 2020 “complaining of increasing pain in both knees.” Dr. Makdah noted Petitioner had
x-rays done in the past and was told she had osteoarthritis. A physical examination revealed
“crepitus in both knees.” (RX 9, pg.9, 11). Petitioner acknowledged her knee symptoms prior to
December 16,2020 was a 1 to 4 out of 10 on the pain scale, and that she typically required 400 mg.
of ibuprofen in the morning and 400 mg. of ibuprofen in the evening on days that she worked to
mitigate the pain.

On December 16, 2020 Petitioner was assisting a nurse and a transporter in moving a patient
from a cart/wheelchair to a bed, and she was holding the patient’s legs and had planted her feet on
the ground, and as she turned and twisted, she hit her right knee on the bed and felt pain in her knee.
Petitioner testified that she felt pain in her right knee when her right knee struck the bed.

Petitioner testified that she also twisted her right knee. The initial Employee Incident Report
completed by Petitioner on December 17, 2020, does not document a “twisting” incident. (RX 1).
Additionally, the Palos Community Hospital Injury or Illness Incident Recap Report completed by
Ms. Karen Kratzenberg outlines the work incident history provided by Petitioner and does not
document a “twisting” incident. (RX 2, pg. 1). Petitioner was questioned as to why she did not write
anything about twisting her knee when she initially reported the work incident and confirmed and
acknowledged the pain immediately began after she struck her knee on the bed.

Petitioner was initially evaluated by Dr. Beatrice Uta on December 17, 2020 at Palos
Hospital and the history notes she hit her right knee on a bed — no report of a “twisting” incident.
(RX 4, pg. 494). Additionally, a physical examination is completed and there are no noted abrasions,
bruising, or any other findings supportive of an acute injury. The only positive finding is tenderness
to palpation over the anterior aspect of the right knee along with diffuse edema that is more

characteristic of Petitioner’s preexisting severe degenerative osteoarthritis. (RX 4, pg. 495).
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Petitioner is evaluated by Dr. David Cornell on December 18, 2020, and reports she hit her
right knee against a bedframe on the hard rails when moving a patient on December 16, 2020, and
also notes “believes she may have also bent her knee inwards and twisted it.” (RX 6, pg. 6). This
recorded history indicates uncertainty as to whether she “twisted” her knee. Subsequently, Petitioner
is evaluated by Dr. Neel Pancholi on December 18, 2020, and again, she reports she struck her knee
on a bedrail while moving a patient without any mention of a “twisting” incident. (RX 5, pg. 7).
Ultimately, Dr. Pancholi refers Petitioner to physical therapy and upon her initial evaluation on
January 25, 2021 the therapist notes Petitioner is “unsure if she twisted her knee.” Again, the
medical evidence confirms uncertainty as to whether Petitioner “twisted” her knee. The multiple
records that are without a reported “twisting” incident contrast with Petitioner’s testimony wherein
she was questioned regarding the certainty of whether she “twisted” her right knee and she stated, “I
know I twisted it.”

Nonetheless, the Arbitrator finds Petitioner’s testimony in this regard is credible. The
Arbitrator finds the greater weight of the factual and medical evidence supports a finding that
Petitioner twisted her right knee based upon Petitioner’s credible testimony and simple logic. The
Arbitrator tried to conceive of how one might twist their body without twisting one’s knee and
determined that perhaps a high-level gymnast could twist their body from the hip on up without
putting twisting pressure on the knees but that a mere normal person could not accomplish such a
twisting from the waist on up without putting twisting force on the knee. Petitioner, an obese
middle-aged woman, would have put twisting pressure on her knee when twisting her body. The
remaining question is whether Petitioner’s current condition at trial is related to the accident — was
her injury a temporary aggravation or is her current condition a result of the accident.

The Arbitrator also finds this whole issue of whether Petitioner twisted her knee as well as
struck her knee while exerting herself when moving a heavy patient to be a bit of red herring.

Petitioner hurt her knee and had not recovered four months later when Dr. Karlsson performed a
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Section 12 exam. Petitioner testified at trial that the condition of her knee remained worse than it
had been before the accident.

Petitioner’s medical history regarding the knee in question is important. Petitioner testified
and acknowledged that prior to December 16, 2020 she experienced pain at a 1 —4 out of 10 on the
pain scale. When Petitioner is evaluated by Dr. Neel Pancholi on December 18, 2020 her pain was
rated a 6 out of 10. This supports an aggravation of her preexisting arthritis. (RX 5, pg. 7).
Petitioner’s physical therapy records from January 25, 2021 through May 5, 2021 document a
myriad of pain levels. There are some records that indicate improvement in her right knee condition
and pain levels that are similar to her pain levels prior to December 16, 2020. There are some
physical therapy records that note increased pain with a buckling incident. There is even a 2/18/21
physical therapy record where Petitioner reports she slipped on ice two days prior and experienced
increased pain in her right knee rated 8/10 — the highest recorded pain level in those records and due
to anon-work related event. Petitioner’s pain complaints returned to the prior range shortly after and
the Arbitrator notes there is no evidence presented that this falling incident rises to the level of an
intervening cause that would sever the causal link to the December 16, 2020 accident.

Additionally, the diagnostic evaluations completed subsequent to December 16, 2020
document a chronic preexisting condition without any evidence of an acute injury. X-rays of the
right knee were completed on December 17, 2020 and revealed “moderate tricompartmental
degenerative joint disease in the right knee without any displaced fracture or dislocation.
Additionally, there was narrowing of the medial compartment with mild genu varus deformity of the
knee.” (RX 4, pg. 496). A right knee MRI was completed on January 13, 2021, and relative to the
“medial compartment” the following was noted:

e There is degeneration and degenerative tearing of the body segment of the medial
meniscus with virtually complete extrusion of the body segment.

e There is severe chondromalacia in the medial compartment with moderately severe
subchondral osseous reaction of the medial femoral condyle and medial tibial

plateau.
e The medial collateral ligament is intact. (RX 4, pg. 538).
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The x-rays and MRI demonstrate significant degenerative changes in the medial compartment of the
right knee without any noted acute findings. Essentially, the diagnostics do not document any
structural change to Petitioner’s right knee as a result of the December 16, 2020 work incident.

Petitioner returned to Dr. Neel Pancholi on March 1, 2021 and he notes he reviewed the MRI
to rule out “additional knee pathology” and confirms “we found a degenerative medial meniscus tear
along with osteoarthritis.” (RX 5, pg. 62). Dr. Pancholi diagnosed Petitioner with “moderate to
severe osteoarthritis of right knee with acute pain after injury.” (RX 5, pg. 64). Dr. Pancholi did not
reference or indicate Petitioner had anything other than “acute pain” after injury and did not opine
that any of the findings documented on the diagnostics were related to the work incident.

Dr. Troy Karlsson, orthopedic surgeon at DMG Orthopedics, completed a Section 12
Examination on April 19, 2021, and diagnosed Petitioner with severe tricompartmental osteoarthritis
of the right knee with degenerative fraying and tearing of the free margin of the medial meniscus.
(RX8, pg. 27). Regardless of whether Petitioner hit her right knee on the bed or had a twisting
incident, Dr. Karlsson opined Petitioner’s right knee condition was not causally related to the work
incident on December16, 2020, and provided an objective and competent basis to support his
opinion. Specifically, Dr. Karlsson noted the mechanism of injury as described by Petitioner would
not have caused anything more than a contusion to her right knee, there were no acute changes found
on the MRI or x-rays, a typical acute meniscal tear will present as a single plain tear that extends not
just from the free edge but into the thicker portion of the meniscus and Petitioner did not have
anything like that, and that all the changes seen on the x-ray and MRI were chronic and degenerative
changes. (RX 8, pg. 27). Dr. Karlsson acknowledged the work incident on December 16, 2020 would
have temporarily aggravated Petitioner’s preexisting arthritic/chronic knee, but there was no material
change in the structure of the knee. (RX 8, pg. 28).

Petitioner sought a second opinion evaluation with Dr. Blair Rhode, orthopedic surgeon at
Orland Park Orthopedics, and although he testified Petitioner had a “new onset medial meniscal

tear” that requires an arthroscopic partial medial meniscectomy his opinion in this regard is not
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credible or competent. Specifically, Dr. Rhode is unable to reconcile diagnostic findings confirming
a degenerative tear of the medial meniscus relative to his opinion that Petitioner sustained a “new
onset medial meniscal tear.” Dr. Rhode was asked to explain whether or not the MRI demonstrated
any evidence of acute pathology, and he explained the truncated medial meniscus is commonly
associated with an acute event or acute finding, but also confirmed and agreed he was unable to
determine whether the “truncated meniscus” was there prior to December 16, 2020. (RX 4, pg. 45-
46). Dr. Rhode confirmed there was no effusion or swelling noted on the MRI to confirm acute
trauma. (PX 4, pg. 52)

Most important in establishing Dr. Rhode’s lack of credibility relative to his opinion
regarding the cause of the medial meniscal tear is his contrary opinion that the tear is not
degenerative. The radiologist who read the MRI noted “degenerative tearing of the body segment of
the medial meniscus.” Dr. Neel Pancholi reviewed the MRI on March 1, 2021 to rule out “additional

b

knee pathology” and confirms “we found a degenerative medial meniscus tear along with
osteoarthritis.” (RX 5, pg. 62). Dr. Troy Karlsson reviewed the MRI and documented the meniscal
tear as degenerative. Despite the definitive findings noted on the MRI diagnostic report and images
Dr. Rhode renders an opinion that Petitioner has a “new onset medial meniscal tear” that is not
corroborated by the medical evidence. As such, Dr. Rhode’s opinion in this regard is not credible
and the Arbitrator gives greater weight to the opinions of the MRI radiologist, Dr. Pancholi, and Dr.
Karlsson.

In addition to the above, Dr. Rhode’s opinions regarding surgery are not credible or
competent. Dr. Rhode is recommending an arthroscopic medial meniscectomy in a knee that has
documented severe tricompartmental degenerative arthritis and other pathological findings. This
defies logic and common sense. Removal of a portion of the medial meniscus will do nothing to
alleviate the pain/symptoms/pathology documented by the severe tricompartmental osteoarthritis of

her right knee. Petitioner had pain and symptoms prior to December 16, 2020 and it is reasonable to

assume she will continue to have said pain and symptoms irrespective of the surgical procedure as
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recommended by Dr. Rhode. Dr. Rhode’s explanation and reason for the surgical procedure is that
Petitioner reports “catching and locking” symptoms relative to her right knee and that said surgery
would alleviate those symptoms. However, Petitioner is evaluated by Dr. Rhode approximately 15
different times since June 7, 2021 and at no time documents any “locking or catching” type
symptoms that would support the recommended surgery. Dr. Rhode’s medical records confirm
Petitioner was seen on a consistent basis over a 16-month period of time without any documented
“locking and catching” type symptoms. Lack of such documentation does not support the
recommendation for the surgery. In fact, the medical evidence demonstrates Petitioner continues to
report medial sided knee pain which is consistent with her severely arthritic knee and symptoms
prior to December 16, 2020.

Additionally, Dr. Neel Pancholi, orthopedic physician at Palos Hospital, noted on March 1,
2021 that a partial medial meniscectomy is an option due to her mechanical symptoms, but he
specifically stated “I told her this surgery would unreliably get rid of her pain due to the severity of
the arthritis in her knee and symptoms and would not be the recommended surgery.” (RX 5, pg. 64)
Dr. Karlsson was questioned regarding the surgery as follows:

Q: Ms. Jones had followed up with Dr. Blair Rhode and he recommended an arthroscopic

partial medial meniscectomy. Do you have an opinion as to whether such an operation is

medically necessary or warranted given the severity of the arthritis in Ms. Jones’ knee?

A: Yes. I do not think it is warranted or necessary or likely to lead to any improvement
whatsoever.

Q: And why is that Doctor?

A: She has bone on bone arthritis. There is no large displaced meniscal fragment. At most,
she has fraying and blunting of the free edge. So, there is no large mechanical lesion there.
Even with a large mechanical lesion, if one were present, with that degree of arthritis, an
arthroscopic surgery is essentially doomed to failure in terms of any long-term improvement.

Q: Based on what you know about Ms. Jones, what would be the success rate if she were to
undergo an arthroscopic partial medial meniscectomy for pain relief?

A: Nearly zero percent.”
(RX 8, pg. 29-30)

Importantly, Dr. Karlsson also noted the “locking and catching” symptoms that serve as the basis for
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the surgery can also be due to the degree of arthritis in Petitioner’s right knee. Dr. Karlsson
explained, “... this degree of arthritis in and of itself can cause locking and catching because the
cartilage surface not only gets thinner and eventually down to zero with bare bone, but the surfaces
get irregular. So, you go from a smooth surface to a bumpy, irregular surface. So it can be like
rubbing two washboards over one another where it can catch, pop, and have a ratcheting effect.” (RX
8. Pg. 31) As such, Petitioner is likely to experience “catching and locking” associated with her
preexisting severe tricompartmental degenerative joint disease with or without the surgery as
recommended by Dr. Rhode. Based on the greater weight of the factual and medical evidence the
Arbitrator hereby finds Dr. Troy Karlsson and Dr. Neel Pancholi’s opinions relative to the diagnostic
evaluations revealing a “degenerative tear” of the medial meniscus and that an arthroscopic medial
meniscectomy is not medically warranted or reasonable as more competent and credible than the
opinions provided by Dr. Rhode.

The Arbitrator finds Petitioner’s current right knee condition relative to a medial meniscal
tear and need for arthroscopic surgery is not causally related to the work incident on December 16,
2020. The greater weight of the factual and medical evidence supports a finding that Petitioner’s
medial meniscal tear is “degenerative” and has no relationship to her striking her knee or twisting
her knee on December 16, 2020. The lack of a causal connection is supported by the factual and
medical evidence; specifically, the diagnostic findings and opinions provided by the MRI
radiologist, Dr. Pancholi, and Dr. Karlsson which collectively confirm a degenerative tear of the
medial meniscus without any relationship to the work incident on December 16, 2020.

Having found Dr. Karlsson’s opinions on the issue of whether the meniscal tear was causally
related to the accident and whether surgery to repair that meniscal tear is appropriate to be credible,
the Arbitrator is left with having to find whether Petitioner’s current condition is causally related to
the accident.

Petitioner bears the burden of proving by a preponderance of the evidence all of the elements

of his claim. R & D Thiel v. Workers’ Compensation Comm’n, 398 Ill. App. 3d 858, 867 (2010).
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Among the elements that the Petitioner must establish is that his condition of ill-being is causally
connected to his employment. Elgin Bd. of Education U-46 v. Workers’ Compensation Comm ’n,
409 111. App. 3d 943, 948 (2011). An injury is accidental within the meaning of the Act if “a
workman’s existing physical structure, whatever it may be, gives way under the stress of his usual
labor.” Laclede Steel Co. v. Indus. Comm’n, 128 N.E.2d 718, 720 (I1l. 1955). The workplace injury
need not be the sole factor, or even the primary factor of an injury, as long as it is a causative factor.
Sisbro, Inc. v. Indus. Comm’n, 207 11l. 2d 193, 205 (2003). Thus, if a preexisting condition is
aggravated, exacerbated, or accelerated by an accidental injury, the employee is entitled to benefits.
Id. If a claimant is in a certain condition, an accident occurs, and following the accident, the
claimant’s condition has deteriorated, it is plainly inferable that the intervening accident caused the
deterioration. Schroeder v. Ill. Workers” Comp. Comm 'n, 79 N.E.3d 833, 839 (Ill. App. 4th 2017).

Petitioner was still limited to sedentary work when Dr. Karlsson examined her four months
later. Dr. Karlsson opined that Petitioner was still improving. That was a snapshot in time.
Petitioner testified at trial a year and a half later that she was still symptomatic with regard to her
right knee. Consistent with the case law above and the Arbitrator’s finding that Petitioner is
credible, the Arbitrator finds — without in doing so finding Dr. Karlsson not credible — that the
weight of the evidence supports a finding that Petitioner’s current right knee condition — excepting

the meniscal tear — is causally related to the December 16, 2000 acccident.

ISSUE G: PETITIONER’S EARNINGS

In support of the Arbitrator’s Decision related to (G), what were Petitioner's earnings.
the Arbitrator finds the following:

On December 16, 2020 Petitioner was employed on a part-time basis as a Certified Nurses
Aide. Petitioner had been employed in this capacity for “many years.” Typically, Petitioner would
work no more than three days per week on a part-time basis.

It is well settled case law that for part-time employees the Average Weekly Wage

calculation is based on the total earnings divided by the number of weeks in which there were
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earnings. Rules concerning weeks and parts thereof as outlined in Section 10 of the Act do not
apply as part-time employees do not have the same benefits as to the wage calculation.
Specifically, part-time employees are not considered to have “lost” days because they are not
regularly scheduled to work five days a week. Petitioner worked for Respondent on a part-time
basis; and as such, her Average Weekly Wage is calculated based on taking the total wages and
dividing said wages by the number of weeks thereby establishing the correct Average Weekly
Wage. 2012 1ll. Wrk. Comp. Lexis 1448; 12 IWCC 1406. Ricketts v. Industrial Commission, 251
I11.App.3d 809, 623 N.E.2d 847 (4th Dist. 1993) (AWW for employee who worked four days
over three-week period to be calculated as total earnings divided by three weeks) Valentine v.
Giltech, 2009 111. Wrk. Comp. LEXIS 1293 (November 5, 2009) (when employment is non-
continuous or less than full-time, earnings divided by entire workweek even if employee worked
mere portion of week); and Fraley v. Favorite Health Care Staffing, Inc., 2010 Ill. Wrk. Comp.
LEXIS 1176; 10 IWCC 1133 (November 17, 2010); Essebo v. Tyson Fresh Meats, Inc., 11
IWCC 956, 2011 IlI. Wrk. Comp. LEXIS 962 (September 26, 2011) (part-time claimant's AWW
calculated by dividing total applicable earnings by number of weeks in which work was
performed).

A wage audit referenced as RX 3 documents Petitioner’s wages from December 16, 2019
through December 16, 2020, and outlines a pay period every two weeks. A review of the wage
audit indicates Petitioner worked no less than 34.42 hours every two weeks and no more than
41.25 hours every two weeks. The wage audit corroborates Petitioner’s testimony that she was
employed on a part-time basis and worked approximately 19.94 hours per week. Petitioner
claimed her earnings during the year preceding the injury were $20,086.33. (Arb. X 1)
Respondent does not dispute Petitioner’s total earnings in this regard as the wage audit confirms
total wages less the “AD bonus” equals $20,086.33. There are 26 pay periods and each pay
period represents a two week pay history. Thus, Petitioner worked 52 consecutive weeks on a

part-time basis prior to December 16, 2020. The total wages($20,086.33)divided by 52-weeks
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establishes an Average Weekly Wage in the amount of $386.28.

The Average Weekly Wage as proposed by Petitioner’s attorney; specifically, $933.43 would
create a significant windfall for Petitioner and provide her benefits in an amount greater than she
would have received in gross pay for the year preceding her injury. The purpose of the Act is to
compensate or make whole an injured employee; not to provide a profit for being injured. To hold
otherwise “would create a situation which is more advantageous, financially, to be injured than to be
employed.” Cook v Industrial Commission, 231 Ill. App. 3D 729; 596 N.E. 2" 746 (3" District
1992), quoting Hasler v Industrial Commission, 97 Ill 2"* 46, 52, 454 N.E. 2" 307 (1983) Based on

the above, the Arbitrator finds Petitioner’s Average Weekly Wage is $386.28.

ISSUE J: MEDICAL TREATMENT/EXPENSES

In support of the Arbitrator’s Decision relating to (J) were the medical services
provided to the Petitioner reasonable and necessary and has the Respondent paid all
appropriate charges for all reasonable and necessary medical services, the Arbitrator finds the

following:

The Petitioner submitted medical billing into evidence and seeks to have Respondent held
responsible for those outstanding balances (PX 1). The outstanding unpaid medical expenses
submitted by Petitioner stem directly from Petitioner’s current condition of ill-being. Petitioner’s
treatment to date has been reasonable and necessary and Respondent has not paid all appropriate
charges. Petitioner’s treatment has consisted of doctor’s appointments, diagnostic testing, injections,
physical therapy, and pain medications. The Arbitrator notes that Respondent’s Section 12
Examiner found that the treatment and care of Petitioner was reasonable.

The Respondent has not paid all of Petitioner’s medical bills for her reasonable and necessary
treatment and the Arbitrator awards, pursuant to the fee schedule, Petitioner $35,636.82 in
outstanding medical bills (Pet. Ex. #1).

ISSUE K: PROSPECTIVE MEDICAL CARE

In support of the Arbitrator’s Decision relating to (K) is Petitioner entitled to
prospective medical care, the Arbitrator finds the following:
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The Arbitrator finds Petitioner is entitled to prospective care that is reasonable and necessary.
The proposed surgery by Dr. Rhode is neither reasonable or necessary and is not awarded.

The Arbitrator adopts the opinion of Dr. Karlsson that the specific arthoscopic surgery
proposed by Dr. Rhode and requested to be awarded by Petitioner is not appropriate.

ISSUE L: TTD BENEFITS

In support of the Arbitrator’s Decision relating to (L) what temporary benefits are in
dispute, the Arbitrator finds the following:

Medical evidence indicates Dr. David Cornell referred Petitioner to Dr. Neel Pancholi,
orthopedic physician, on December 18, 2020 for further evaluation, and advised Petitioner she
should remain out of work until cleared by orthopedics. (RX 6, pg. 8) Dr. Pancholi evaluated
Petitioner on December 18, 2020, but makes no reference relative to Petitioner’s ability to return to
work. (RX 5, pg. 7-11) Petitioner returns to Dr. Pancholi on January 4, 2021, and references “will
write a letter for work saying off until MRI is reviewed with patient.” (PX 5, pg. 27) The Arbitrator
finds it is reasonable to conclude Petitioner was kept out of work from December 18, 2020 through
the date she returned to work for Respondent in a light duty capacity on January 24, 2021. Said
period represents 5-3/7ths weeks for which Petitioner shall be entitled to payment of Temporary
Total Disability benefits, less a credit for Temporary Total Disability benefits previously paid by

Respondent.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes)

) SS. |:| Affirm with changes
COUNTY OF COOK ) [ Reverse

|:| Injured Workers’ Benefit Fund (§4(d))
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|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

[ ] Modify [X] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

ZOFIA PARYS,

Petitioner,

VS. NO: 17 WC 037388

RICH’S FRESH MARKET,

Respondent.

DECISION AND OPINION ON CIRCUIT COURT REMAND

This cause comes before the Commission on remand pursuant to the Honorable Daniel P.
Dufty’s October 30, 2023, Order filed in Circuit Court of Cook County, Law Division — Tax and
Miscellaneous Section, Case No. 2022L.050582. The case was before the Commission twice
previously. The first time the case came before the Commission was on Petitioner’s Review of
the Arbitrator’s §19(b)/§8(a) Decision finding that the Petitioner failed to prove she sustained
accidental injuries arising out of and in the course of her employment with the Respondent on
December 2, 2017. Based on this determination, no benefits were awarded. Petitioner’s Petition
for Review included the issues of temporary disability (causal connection and extent), medical
expenses (causal connection, reasonableness, necessity and prospective medical) and permanent
disability (causal connection and nature and extent). A Commission Decision and Opinion on
Review was issued, Case No. 17 IWCC 0364, affirming and adopting the Arbitrator’s Decision.
Petitioner appealed to the Circuit Court, where the Commission’s Decision was affirmed.
Petitioner appealed to the Appellate Court, which reversed, holding that the Commission's finding
that she failed to prove that she sustained accidental injuries on December 2, 2017, was against the
manifest weight of the evidence. The Court remanded the case to the Commission for further
proceedings. Parys v. Ill. Workers' Comp. Comm'n, 2021 IL App (1st) 210601 WC-U.
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On remand, based on the same facts, a Decision and Opinion on Appellate Court Remand
was issued by the Commission on September 27,2022, Case No. 22 IWCC 0367. After considering
the Remand Order, and the entire record, the Commission reversed the Decision of the Arbitrator,
finding that Petitioner sustained an accident arising out of and in the course of her employment by
Respondent on December 2, 2017; that Petitioner’s condition of ill-being through the date of Dr.
Lami’s Section 12 evaluation on January 29, 2018, is causally related to the accident on December
2, 2017, that Petitioner is entitled to 8- 2/7 weeks of temporary total disability benefits for the
period between December 3, 2017, and January 29, 2018, that Petitioner sustained 2.5% loss of
use of a person under Section 8(d)2 of the Act; and Petitioner is entitled to medical expenses for
reasonable related medical treatment to Petitioner’s lumbar back from December 3, 2017, through
January 29, 2018, under Section 8(a) and Section 8.2 of the Act.

Petitioner again appealed to the Circuit Court of Cook County, the subject of this remand.
The Circuit Court recounted the facts of this case gleaned from the Appellate Court record as noted
in the background information below. After considering the entire record, the October 30, 2023,
Circuit Court Order states as follows:

That the Commission's Decision is SET ASIDE with respect to the
findings of permanent partial disability contained at pages 15-16;

That the Commission's Decision is CONFIRMED in all other respects;
That the matter is REMANDED to the Commission;

That, upon remand, the Commission is to re-issue its Decision, striking the
section captioned "Nature and Extent" appearing on pages 15 and 16. The
Commission shall include language in its re-issued Decision remanding the case to
the Arbitrator for further proceedings for a determination of any additional amount
of temporary total compensation or of compensation for permanent disability, if
any, pursuant to Thomas v. Industrial Commission, 78 111. 2d 327,399 N.E.2d 1322
(1980);

That the matter is disposed. See Kudla v. Indus. Comm'n, 336 1ll. 279, 282
(1929) (holding that, following review, the circuit court exhausts its statutorily-
conferred jurisdiction and any "attempt to retain further jurisdiction [is] void.");

That this order is without prejudice to any future appeal following this
remand taken pursuant to 820 ILCS 305/19(f).

Thus, pursuant to the Circuit Court Order in Case No. 2022L050582, the Commission
reverses the Decision of the Arbitrator and finds that Petitioner sustained an accident arising out
of and in the course of her employment by Respondent on December 2, 2017; that Petitioner’s
condition of ill-being through the date of Dr. Lami’s Section 12 evaluation on January 29, 2018,
is causally related to the accident on December 2, 2017; that Petitioner is entitled to 8-2/7 weeks
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of temporary total disability benefits for the period between December 3, 2017, and January 29,
2018; and that Petitioner is entitled to medical expenses for reasonable related medical treatment
to Petitioner’s lumbar back from December 3, 2017, through January 29, 2018, under Section 8(a)
and Section 8.2 of the Act. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Comm ’n, 78 111.2d
327,399 N.E.2d 1322, 35 1ll.Dec. 794 (1980).

Background

The Appellate Court recited the following facts relevant to disposition of the appeal taken
from the evidence adduced at the arbitration hearings held on April 19, 2018, and May 15, 2018.

The claimant's medical treatment prior to the events giving rise to this action
are relevant to the issues in this appeal. On December 21, 2014, the claimant had
three episodes of "nearsyncope" (sic) with hyperventilation. Her medical records
also reflect that she had a history of hypertension for which she was prescribed
Amlodipine.

On March 10, 2015, the claimant sought medical treatment for left ankle
pain resulting from an injury that had occurred 3 weeks prior. She also complained
of hip and pelvis pain. The claimant had an EMG on March 19, 2015, which
revealed acute bilateral L4-5 and L5-S1 radiculopathy which was noted to be
chronic. There was no evidence of peripheral neuropathy. The test report noted a
two-month history of left foot and ankle pain after twisting and falling on ice.

On March 24, 2015, the claimant had an MRI scan that reflected a large
sequestered L4-5 disc fragment causing severe compression of the thecal sac and
probable compression of the left L5 nerve root. Also noted was a mild disc-
osteophyte at L3-4 producing mild canal and mild bilateral neuroforaminal
stenosis. The claimant saw Dr. Benson Yang on March 25, 2015, complaining of
intractable pain in the left leg radiating into the ankle and foot. According to the
doctor's records, the claimant's pain started in the low back. She reported that she
was in extreme pain and could barely move. Dr. Yang recommended surgery, and
on April 2, 2015, the claimant underwent a left L4-5 microdiscectomy, which was
performed by Dr. Yang. A large, extruded disc fragment was noted at L4-5.

On April 15, 2015, Dr. Yang noted that the claimant reported almost full
recovery of her left foot motor function and that her left leg pain had resolved. He
also noted that the numbness the claimant was experiencing could take time to
resolve and might be permanent depending on the amount of nerve damage she had
suffered. In his notes, Dr. Yang also recorded the claimant's history of high blood
pressure. The claimant, however, denied suffering from hypertension or currently
taking blood pressure medication.

In his August 19, 2015 notes, Dr. Yang recorded the claimant's complaints
of increased back pain for several weeks. The claimant reported that she was
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experiencing pain extending down her left leg when she flexes to put on socks, but
the pain subsides when she straightens her leg. Dr. Yang was of the opinion that
the pain the claimant was experiencing was musculoskeletal in nature. He
recommended that the claimant undergo therapy and have an MRI of her spine. Dr.
Yang also prescribed valium for pain.

In his notes of the claimant's December 30, 2015 visit, Dr. Yang recorded
the claimant's complaints of back pain and that she reported feeling worse after
physical therapy. His neurological exam of the claimant was normal. He also noted
that the December 21, 2015, MRI of the claimant's spine, when compared to her
March 24, 2015 MRI, revealed that the previously seen L4-5 disc protrusion had
been removed with a remaining very small right protrusion with minimal
encroachment on the thecal sac. The MRI also revealed a new disc protrusion at
L3-4 with diffuse bulging, resulting in a moderate thecal sac encroachment on the
inferior margins of the bilateral neuroforamina, slightly greater on the right. A new
left sided pelvic cyst was also revealed by the scan. According to Dr. Yang's notes,
the MRI showed degenerative disc disease at L.4-5 greater than at L3-4. Dr. Yang's
notes state that he discussed the possibility of the claimant having a spinal fusion,
but that she rejected the suggestion at that time. Dr. Yang recorded an opinion that
the back tightness and pain the claimant was experiencing was likely caused by her
muscles. He recommended that the claimant exercise.

The claimant denied seeking treatment for back pain from December 2015
until December 2017.

The events giving rise to the instant litigation occurred on December 2,
2017. The claimant testified that she was employed by Rich's as a buffet worker
and had been so employed since May 2015. She stated that, about 3 weeks prior to
December 2, 2017, she was assigned to a substitute position as a food re-packer and
labeler. According to the claimant, the position required her to unload and lift heavy
items such as food pallets weighing 70 to 100 pounds multiple times in an 8-hour
shift. The claimant also testified that she would weigh salads, place them in
containers, place the containers on a cart, and place the containers either in the store
or in a walk-in cooler.

On Saturday, December 2, 2017, the claimant was scheduled to work a
normal shift from 8:00 a.m. until 4:00 p.m. The claimant testified that, at
approximately 10:00 a.m., she went to the cooler to get some salads; no cart was
available for her use. She stated that she went into the cooler and picked up two
boxes or crates when she felt a sudden back pain. She testified that there was no
one else in the cooler at the time. According to the claimant, she dropped the boxes
and screamed, but did not know if anyone heard her. She testified that she slid the
boxes on the floor to her workstation, and when her back pain increased, she yelled
out: "I'm in pain and cannot continue doing this." The claimant stated that her co-
workers, Janina Kruzolek and Wanda Ostrowska came to help her, and she told
them that she was experiencing back pain. However, she admitted that she did not
say how it happened. The claimant testified that she asked Kruzolek to call the
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manager and told Ostrowska that she wanted to leave her workstation to tell the
manager. According to the claimant, the manager, Anita Paluch, arrived, and she
told Paluch that she hurt her back. She stated that Paluch never asked her how she
hurt her back. The claimant testified that Paluch said that she could see that
something was wrong with her, sat her in a chair, and advised her to call her
daughter. The claimant testified that she called her daughter, Natalia Parys, and told
her to come and pick her up because she had lifted some boxes and could not walk
home. According to the claimant, Paluch was present when she called her daughter
and overheard what she said. The claimant stated that her back pain worsened as
she waited the 20 or 25 minutes before Natalia arrived. The claimant described how
Paluch and Ostrowska helped her up and out of the store. The store video shows
the claimant being supported from both sides by Paluch and Ostrowska. The
claimant testified that Natalia took her home, helped her to the bathroom, and
helped her to bed. She admitted that, despite her pain, she sought no medical
treatment on December 2 or 3, 2017, as she believed that the pain would go away.

Natalia testified that the claimant called her on December 2, 2017, and
stated that she was in severe pain and asked her to come and pick her up. According
to Natalia, when she arrived at Rich's, she was greeted by Paluch who escorted her
to where the claimant was seated. Natalia testified that the claimant was pale and
appeared to be in pain. She stated that the claimant pointed to her back and said that
it hurt. She testified that she heard the claimant tell Paluch that she hurt her back
but could not recall if the claimant stated how she hurt her back. Natalia stated that
the claimant was unable to get up on her own and that she took the claimant home.
Kruzolek, Rich's kitchen manager and chef, testified that she saw the claimant
between 7:30 a.m. and 8:00 a.m. on December 2, 2017. She described the claimant
as pale with dry lips, moving slowly, and appearing weak and faint. According to
Kruzolek, the claimant told her that she was feeling ill due to high blood pressure
and that she had not slept well the night before. Kruzolek testified that she asked
the claimant why she had come to work, and the claimant replied that she thought
that she would feel better. Kruzolek stated that she checked on the claimant from
time to time because she was aware that on a previous occasion the claimant left
work in an ambulance due to high blood pressure. Kruzolek recounted a second
conversation with the claimant who again stated that she did not want to go home.
Kruzolek testified that she asked the claimant's manager, Paluch, to look at the
claimant because she did not appear well. She stated that she was asked by Art
Hajdus, one of Rich's managers, to prepare a written statement of her observations
on December 7, 2017. That statement was consistent with her testimony. In that
statement, Kruzolek wrote that the claimant often complained of high blood
pressure, stating that it was a family problem. According to Kruzolek, the claimant
never told her on December 2, 2017, that she had injured her back. Kruzolek
testified that she wrote the statement in Polish and that it was later translated into
English. She acknowledged that she was not in the cooler with the claimant on
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December 2, 2017, and that the claimant could have injured herself when she was
not present.

Wladyslawa Trznadel, testified that she works at Rich's as a vegetable
peeler and that she works in the same room as the claimant. According to Trznadel,
she saw the claimant in the morning of December 2, 2017, at approximately 8:00
a.m. when they both started work. She testified that the claimant looked pale and
that the claimant stated that she did not feel well but did not say why. Trznadel
stated that the cooler was about 20 meters from her workstation and that she never
heard the claimant scream on December 2, 2017. Trznadel testified that she never
saw the claimant slide any crates or boxes on the floor. She did witness Paluch sit
the claimant down in a chair and call her daughter. Trznadel testified that she never
heard the claimant say that she had hurt her back on that day or that her back hurt.
She stated that she observed the claimant working on December 2, 2017, and
periodically saw her go to the cooler and bring back boxes and crates using a cart.
According to Trznadel, the claimant did not appear to be in pain at any time when
she came back from the cooler. Trznadel admitted that she could not see the cooler
from her workstation and did not see the claimant while she was in the cooler. She
testified that she had no knowledge as to whether the claimant was injured while in
the cooler on December 2, 2017. Trznadel also gave a written statement in Polish
that was translated into English. The written statement was consistent with her
testimony. In that statement, Trznadel wrote that she had seen the claimant with the
same problems on prior occasions and that she had to go home due to high blood
pressure. Trznadel also wrote that the claimant had complained to her many times
of having high blood pressure.

Ostrowska testified that she is employed by Rich's as a cook and that, on
December 2, 2017, she saw the claimant in the kitchen several times that morning.
At approximately 10:00 a.m., she saw the claimant seated in a chair with Paluch
and Natalia, the claimant's daughter, present. According to Ostrowska, the claimant
did not look well, and she complained of a headache and feeling faint. Ostrowska
testified that she did not hear the claimant complain of back pain either while she
was seated or when she and Paluch helped the claimant walk to Natalia's car.
Ostrowska admitted that she did not see the claimant while she was in the cooler
and did not see her have an accident. Ostrowska also gave a written statement in
Polish that was translated into English. The written statement was consistent with
her testimony. Ostrowska wrote that the claimant often complained of having high
blood pressure.

Eliza Zacharow, Rich's customer service manager, testified that she saw the
claimant on December 2, 2017, at approximately 8:00 a.m. and that she he did not
look well. According to Zacharow, the claimant had complained of hypertension
on prior occasions. She testified that, other than that initial encounter, she did not
see the claimant again on December 2, 2017, and had no knowledge as to whether
the claimant was injured while working on that date. Zacharow also prepared a
written statement in English. The statement was consistent with her testimony and
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also noted that when she spoke to the claimant on December 2, 2017, the claimant
complained of a headache due to hypertension. Zacharow also testified that she was
the person who had translated the other witnesses' statements from Polish to
English.

Paluch testified that the claimant was sent home from work on December 2,
2017, at approximately 10:00 a.m. after complaining of high blood
pressure. According to Paluch, this was not the first time the claimant had been sent
home complaining of high blood pressure. She stated that the claimant often spoke
about her hypertension that she had apparently inherited from her mother and that
an ambulance was called for the claimant on two occasions prior to December 2,
2017. Paluch testified that, at approximately 9:00 a.m. on December 2, 2017, she
was notified by Kruzolek that the claimant "feels bad again." She stated that, when
she got to the claimant's workstation, she found the claimant standing and labeling
soups. Paluch testified that the claimant told her that she had high blood pressure
and that she had not slept the entire night before. According to Paluch, it was at that
point that she told the claimant to sit down. She testified that the claimant did not
tell her that she was injured lifting crates or report experiencing back pain, and she
did not hear the claimant tell anyone else that she was injured while working or that
she had a back problem. Paluch stated that there were three other employees in the
kitchen at the time: Kruzolek, Trznadel, and Ostrowska. Paluch testified that she
told the claimant to call her daughter and that the claimant's daughter, Natalia,
arrive about 20 to 30 minutes later. According to Paluch, the claimant had to be
assisted out of the store. In a written statement that Paluch wrote for Rich's
insurance carrier concerning the events of December 2, 2017, she stated that the
claimant "did not even tell me that she felt bad that day." According to her written
statement, it was another worker that notified her concerning the claimant's
condition. Paluch admitted that the claimant was assisted out of the store. The
claimant denied telling Paluch on December 2, 2017, that she was having an
episode of high blood pressure.

The claimant testified that, on Monday, December 4, 2017, Natalia took her
to the office of Dr. Bohdan Dudas, her family physician. Dr. Dudas's notes of that
visit state that the claimant reported acute low back pain and that she had "picked
up big boxes of salads Saturday at work." She complained of low back pain,
radiating to her left leg with spasms. Lumbar x-rays were taken that revealed stable
mild to moderate spondylitic changes of the mid to lower lumbar spine with greatest
involvement at L4-5 when compared to films taken in December 2015. The x-rays
also revealed that the milder disc space narrowing at L3-4 and L5-S1 was
unchanged. Dr. Dudas diagnosed a lumbar strain, prescribed medication, and
placed the claimant on off work status. The claimant testified that Dr. Dudas
referred her to Dr. Yang.

On December 6, 2017, the claimant presented to Dr. Yang. In his notes of
that visit, Dr. Yang wrote that the claimant gave a history of having developed pain
in her back 5 days earlier after lifting a heavy object at work. The claimant reported
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that her pain had improved but that she was still experiencing pain across her low
back extending upwards, along with left outer foot numbness. Dr. Yang noted the
claimant's 2015 L4-5 discectomy. He recorded that the results of his neurological
exam of the claimant appeared normal. Dr. Yang's impression on examination was
that the claimant had stable mild spondylitic changes of the mid to lower lumbar
spine with the greatest involvement at L4-5. He diagnosed a herniated disc. In a
separate note, Dr. Yang diagnosed lumbar disc displacement without myelopathy
and a lumbar strain. He prescribed physical therapy for the claimant and held her
off from work. He also noted that, if the claimant did not improve with therapy, she
should have a lumbar MRI.

The claimant had the recommended MRI on December 29, 2017. The
radiologist's report states that the scan revealed: a broad-based 4 to 5 mm L3-4 disc
herniation with extruded pulposus and generalized spinal stenosis and
neuroforaminal narrowing; a posterior and right sided 2 to 3 mm L4-5 disc
herniation indenting the thecal sac with bilateral neuroforaminal stenosis, right
greater than left, and discogenic endplate changes with loss of disc height; and a
road-based 3 to 4 mm posterior L5-S1 herniation indenting the thecal sac with mild
bilateral foraminal narrowing.

The claimant next saw Dr. Yang on January 5, 2018. The claimant reported
some improvement in her symptoms with physical therapy and that her left knee
pain had resolved. She still complained of low back pain radiating to her right side
when she moved. Dr. Yang noted the MRI findings and wrote: "I continue to
suspect her back pain is likely muscular in origin." He did not recommend a spinal
fusion. He also noted that the claimant reported being uncomfortable if her legs
were still, and he recommended that she see her primary care physician or a
neurologist about restless leg syndrome.

On January 8, 2018, Dr. Dudas completed a form so that the claimant could
obtain a disability placard from the Secretary of State. In that document, Dr. Dudas
indicated that the claimant: cannot walk without an assistive device or human
assistance; is severely limited in her ability to walk due to an orthopedic condition;
and cannot walk 200 feet without stopping to rest.

The claimant was next seen by Dr. Dudas on January 9, 2018. The doctor's
notes of that visit state that the claimant was crying and that she stated that her "life
is completely different." She complained of constant low back pain with left leg
radiculitis. Dr. Dudas noted that the claimant was wearing a back brace and was
taking Amlodipine for high blood pressure. Dr. Dudas again recorded a history of
the claimant having moved large boxes at work and having experienced a sudden
onset of back pain on December 2, 2017. Dr. Dudas noted that "Dr. Yang will not
operate" and recommended that the claimant get a second opinion from Dr. Clay.
He again placed the claimant on off-work status.

Dr. Yang's January 9, 2018 notes state that Dr. Dudas had expressed
concern that the claimant was in so much pain. Dr. Yang called the claimant's
daughter and advised her that he would issue a prescription for the claimant to
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receive an epidural injection at L4-5. He noted that, if an epidural injection failed,
an L3 to L5 fusion could be considered, the odds of success being 50/50.

The claimant did not see Dr. Clay as recommended by Dr. Dudas; rather,
on January 18, 2018, she saw Dr. Mark Sokolowski, an orthopedic surgeon. The
notes of that visit reflect that the claimant gave a history of an onset of severe back
and leg pain after picking up containers of soup and salad while working on
December 2, 2017. Dr. Sokolowski's notes state that the claimant reported that she
screamed for her coworkers and was helped to a chair in the managers (sic) office.
She told him that physical therapy had provided some relief, but she still
experiences severe low back pain. The claimant also reported that she had low back
surgery in 2015 after which her symptoms improved, and that she was able to work
for nearly 2 years thereafter until December 2, 2017. According to Dr. Sokolowski's
notes, the claimant had a history of hypertension. Dr. Sokolowski reviewed the
radiologist's report of the claimant's MRI, noting that it revealed moderate stenosis
at L3-4 and a large left L4-5 herniation with relative protrusion of the disc height.
Dr. Sokolowski found that the claimant's pre and post 2015 MRI's showed interval
resolution of the L4-5 disc herniation. He diagnosed the claimant as suffering from
lumbar pain and radiculopathy. He also noted his belief that, since the claimant had
no symptoms for two years after surgery and her MRI showed resolution of the disc
post-surgery, the work accident rendered her L4-5 disc changes and foraminal
stenosis symptomatic, precipitating the onset of lumbar pain and radiculopathy. Dr.
Sokolowski prescribed 4 more weeks of physical therapy and a Medrol dosepak for
the claimant and recommended that she remain off of work until February 20, 2018.
He noted that, if the claimant showed no improvement, the claimant should have
an epidural injection at L4-5.

At the request of Rich's, the claimant was examined on January 29, 2018,
by Dr. Babak Lami, an orthopedic surgeon. He testified that the claimant reported
that she was moving boxes while working when she experienced back pain. He also
testified that the claimant reported repetitive lifting of boxes as the cause of her
pain but did not report a specific incident, either verbally or in her intake form. Dr.
Lami stated that the claimant complained of back pain, pain in her left leg below
the knee, and numbness. She also reported having undergone back surgery in 2015
and that she had a history of hypertension. Dr. Lami testified that he reviewed the
claimant's medical records and found his neurological exam of the claimant to be
normal. He diagnosed the claimant as suffering from low back pain without
radiculopathy and left ankle pain. He also noted some residual numbness in her
distal left leg. According to Dr. Lami, the claimant's condition, both before and
after her alleged accident, involved degenerative lumbar changes. He stated that the
claimant's December 4, 2017 x-rays showed lumbar arthritis with no significant
changes from her 2015 films. He stated that, even if the claimant had an acute lifting
incident on December 2, 2017, it would have involved an acute back sprain, at most.
Dr. Lami admitted that a lifting incident can aggravate a preexisting back condition
but asserted that a strain and an aggravation of a preexisting condition are not the
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same. He acknowledged that Dr. Yang's post-surgical report of April 15, 2015,
noted that the claimant reported no leg pain and only numbness on the left dorsal
foot. However, he concluded that Dr. Yang's note of December 30, 2015, stating
that he discussed the possibility of the claimant having a spinal fusion, suggested
that her back condition had progressed post-surgery. Dr. Lami admitted that he
found no records of any treatment for, or complaints of, back pain following the
claimant's August 18, 2015 visit with Dr. Yang until her December 4, 2017 visit
with Dr. Dudas. He also admitted that he found no information reflecting that the
claimant was unable to work during that time period but stated that because the
claimant was able to work did not mean that she had no ongoing symptoms. Based
upon his review of the claimant's post December 2, 2017 MRI, her subjective
complaints, demeanor and behavior, Dr. Lami concluded that the claimant's
complaints are out of proportion to her condition. He testified that: "I really didn't
find an injury to her back given the amount of pain she reports, her objective
findings on exam and her MRL." Dr. Lami testified that the claimant's December
2017 MRI did not indicate any acute findings. It did reveal degenerative changes
from L3 to S1, moderate at L3-4, severe at L4-5, and mild at L5-S1. According to
Dr. Lami, the claimant had no clinical condition related to an L3-4 herniation.
Although Dr. Lami had not reviewed the actual films of the claimant's December
21,2015 MRI, from the radiologist's report of that scan he found no difference from
the results of the claimant's 2017 scans. Dr. Lami was of the opinion that the
claimant was not a surgical candidate, she did not require further treatment as a
result of the December 2, 2017 event, and she had reached maximum medical
improvement.

The claimant next saw Dr. Sokolowski on February 20, 2018, and reported
steady improvement in her symptoms with therapy. Dr. Sokolowski continued the
claimant on off-work status through April 18, 2018, and advised her to continue
with physical therapy to be followed by a work conditioning program.

Matt Morgan, a private investigator, testified that he was engaged to
conduct surveillance of the claimant. He stated that, on February 23, 2018, he
videotaped the claimant. That video shows the claimant backing her car out of her
garage at 11:19 a.m. and driving to a hair salon, arriving at 11:28 a.m. The video
depicts the claimant walking unassisted and with no discernable limp from her car
to the salon; a distance of approximately 83 feet. Morgan acknowledged that he did
not observe the claimant while she was in the salon. At approximately 12:30 p.m.,
the claimant is seen exiting the salon and walking back to her car. The claimant
then drove to Quest Physical Therapy (Quest), arriving at 12:41 p.m. She is seen
exiting her car and walking into the facility unassisted and with no discernable limp.
Morgan testified that he did not observe the claimant while she was in Quest. At
approximately 1:51 p.m., the claimant exited Quest and drove to a TJ Maxx store.
She parked her car and walked approximately 310 feet to the store. The claimant
was in that store from 2:27 p.m. until 3:20 p.m. Morgan stated that he did not
observe the claimant while she was in the store. The claimant admitted that, while



24TIWCC0208

17 WC 037388
Page 11

she was in the store, she was either walking or standing. Upon exiting the store, the
claimant returned to her car and is seen opening both doors on the passenger side
of the vehicle and then leaning into the rear seat while standing on only her right
leg. Morgan testified that, during the time that he observed the claimant, she did
not appear to have any physical difficulties. He admitted that he could not always
see the claimant's face or whether she was grimacing.

In a note dated March 13, 2018, Dr. Sokolowski wrote that the claimant had
called requesting an urgent appointment due to increased back and leg pain. He
advised the claimant not to begin work conditioning and prescribed a left L4-5
epidural injection.

On April 11, 2018, the claimant reported to Dr. Sokolowski that she
continued to experience back pain, and he again recommended that she receive an
epidural injection. Dr. Sokolowski's notes of that date indicate that he continued the
claimant on off work status and ordered a functional capacity evaluation.

The claimant next saw Dr. Sokolowski on May 10, 2018, complaining of
back and leg pain. According to Dr. Sokolowski's notes of that visit, the claimant
had an antalgic gait and a positive left straight leg raise. He also noted that the
epidural injection he recommended had not yet been authorized by Rich's insurance
carrier. Dr. Sokolowski continued the claimant on off duty status, again
recommended an epidural injection, and prescribed Tramadol. The claimant
testified that Dr. Sokolowski also referred her to a pain specialist, Dr.
Kurzydlowski.

Eric Flanagan testified that he is a vocational consultant and that he was
retained to prepare a video job analysis of the claimant's job duties as a soup labeler
and the tasks involved in moving soup from the cooler. He identified the video that
he prepared. According to Flanagan, the buffet position at Rich's falls into the light
physical demand category. He testified that he determined that a soup worker would
lift crates 30 to 50 times during an 8-hour shift. He stated that the crates containing
15 soups weighed approximately 18 pounds. He admitted that he was not aware of
any products other than soup being moved and did not weigh any other products at
the store.

The claimant testified that her pain level fluctuates. She stated that she takes
painkillers when needed, but that there are days when she does not require
medication. Parys v. lll. Workers' Comp. Comm'n, 2021 IL App (1st) 210601 WC-
U, P4-P34, 2021 Ill. App. Unpub. LEXIS 1955, 9 2-25.

The Appellate Court further notes that Petitioner “was treated for lumbar pain
and radiculopathy from December 4, 2017, through May 10, 2018, by Drs. Dudas, Yang, and
Sokolowski, and the x-rays taken of the claimant's spine on December 4, 2017, and the MRI scan
of her spine taken on December 29, 2017, both reflect that she suffers from a condition of low-
back ill-being. Further, Dr. Sokolowski opined that the claimant's work accident rendered her L4-
5 disc changes and foraminal stenosis symptomatic, precipitating the onset of lumbar pain and
radiculopathy.” Parys, 2021 IL App (1st) 210601 WC-U P41.
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Finally, the Court notes, “[c[learly, there are inconsistencies in the claimant's testimony
relating to her hypertension and there are unresolved issues relating to the nature and extent of her
condition of low-back-ill-being, whether the claimant's current condition of low-back-ill-being is
causally related to her alleged work-related accident of December 2, 2017, and notice.” Parys,
2021 IL App (1st) 210601 WC-U P42.

Conclusions of Law on Circuit Court Remand, Case No. 2022 L050582
Notice

The Request for Hearing reflecting the parties’ trial stipulations was entered into evidence
as Arbitrator’s Exhibit 1 (ArbX1). Petitioner claimed and Respondent agreed that notice was given
of the accident within the time limits stated in the Act thus stipulating that Notice was not disputed
by Respondent. (ArbX1)

Petitioner’s Credibility

As the Appellate Court noted, there were inconsistencies in the Petitioner's testimony
relating to her hypertension, however, there were other inconsistencies that also taint Petitioner’s
credibility. For instance, the surveillance video taken on February 23, 2018, shows Petitioner
went to a hair salon, followed by therapy and then walking and shopping in a store for just short
of an hour. The Commission notes that the investigator, Morgan, conceded he did not observe
Petitioner in the store, however, Petitioner conceded that, while she was in the store, she was either
walking or standing. Upon exiting the store, the claimant returned to her car and is seen opening
both doors on the passenger side of the vehicle and then leaning into the rear seat while standing
on only her right leg. Morgan testified that, during the time that he observed the claimant, she did
not appear to have any physical difficulties. He admitted that he could not always see the claimant's
face or whether she was grimacing. Nonetheless, the Commission finds that while the surveillance
video is limited, the several hours of video also belies Petitioner’s testimony regarding her
condition.

The Commission finds that the surveillance activity does not comport with what Petitioner
was telling her treating physician, Dr. Sokolowski, at that time. Further, at the time of trial the
Arbitrator noted Petitioner was unable to ambulate without physical assistance, and testified to
debilitating pain. On January 8, 2018, Dr. Dudas provided Petitioner with a Certification for
Parking Placard/License Plates to be submitted to the Secretary of State that represented that
Petitioner could not walk more than 200 feet unassisted for a period of six months. The surveillance
video impugns the medical records especially Dr. Dudas’s certification.

Petitioner also testified to wearing a back brace as a result of her condition, and testified
that it was provided by physical therapy yet there is no mention in the therapy records of a back
brace being provided. (PX5) Petitioner did not wear the brace at either of the hearings. (T. 102)
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Petitioner told Dr. Dudas on January 9, 2018, that the brace was from therapy and reported to Dr.
Dudas that Dr. Yang would not operate. (PX2) Dr. Dudas referred Petitioner to Dr. Clay, yet
Petitioner did not consult Dr. Clay.

Causal Connection

After her lumbar spine surgery in March 2015, Dr. Yang noted at his April 15,2015, office
visit that Petitioner recovered almost complete motor function in the left foot and her left leg pain
had resolved. Dr. Yang documented that he told Petitioner numbness takes a much longer period
to resolve and may be permanent if there is sufficient nerve damage prior to surgery. On August
19, 2015, Petitioner reported to Dr. Yang she also started to feel pain extending down her left leg
which occurred when she flexes to put on socks, and sometimes with episodic numbness which
recovers. (PX3) When Petitioner saw Dr. Yang on January 5, 2018, he conducted a physical exam.
Dr. Yang’s “Plan” documented that Petitioner had no radicular pain at that time and he did not
recommend spinal fusion for axial back pain typically at that time. (PX3)

When Dr. Lami examined Petitioner on January 29, 2018, he found she had low back pain
without any radiculopathy or any symptoms corresponding to known dermatomes. (RX11, 17, 18)
Dr. Lami testified that Petitioner reported “some symptoms which involved the distal left leg.
That’s below the knee on the left side. She described pins and needles on the outside of the left
leg, which is the lateral aspect of the knee, to the ankle, and aching which involved her ankle and
her toes on the left side. She did not have any symptoms or pain from her left buttock to the knee.”
(RX11, 11-12)

Dr. Lami testified that he reviewed Petitioner’s MRI of the lumbar spine from March 24,
2015, the MRI of the lumbar spine from December 21, 2015, December 4, 2017, x-rays and images
and the report from the MRI of the lumbar spine from December 29, 2017. (RX11, 13-14, 21) Dr.
Lami reviewed the December 2015 lumbar spine radiology report. Dr. Lami explained from the
previous surgery she had some residual numbness in her distal left leg. (RX11, 18) He went on to
explain the purpose of an epidural steroid injection is to help radicular symptoms, whereas
Petitioner has mostly central axial back pain. (RX11, 19) Dr. Lami would not operate on her, and
opined that her condition is not amenable to surgical correction. Assuming that her job requires
her to lift up to 20 pounds, there would be no reason Petitioner would not be able to perform that
job based upon his examination of her. Dr. Lami opined that at the time he saw her, she did not
require any further treatment. (RX11, 20) Dr. Lami further opined Petitioner reached a state of
maximum medical improvement as it relates to December 2017. (RX11, 21)

Dr. Lami also testified that he did not find an injury to her back given the amount of pain
she reports, her objective findings on exam and her MRI. (RX11, 21) Dr. Lami found no acute
findings, however, similar to the radiologist, he found the December 29, 2017, lumbar spine MRI
showed degenerative changes mainly at L3-4 and L4-5. At L4-5 were severe degenerative
changes, L.3-4 were moderate, and mild degenerative changes at L5-S1. He did not find a herniated
disc as “like an acute finding, rather degenerative changes, with discs that protrude and herniate”
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and Dr. Lami opined Petitioner did not ever have clinical symptoms from a herniation at L3-4,
neither verbalized to him nor any other doctor at the time of his exam. (RX11, 22)

Dr. Lami clarified that he relied on the radiologist’s interpretation of the 2015 MRI and did
not review the actual images. Dr. Lami opined “the description written by radiology appears to be
similar to what we —what we see in 2017.” (RX11, 23)

On cross examination, Dr. Lami opined that his review of a medical record from February
20, 2015, is relevant to his opinion because the 2015 note documents that a podiatrist diagnosed
Petitioner with “RSD on the left side.” Dr. Lami opined in 2018, she is complaining about left leg
pain that could be RSD. (RX11, 40.) When asked what contradicts the claim that Petitioner did
well after her 2015 surgery, Dr. Lami testified that it was not the visits, it was the repeat MRI after
surgery that is not a sign of someone doing well. The MRI was on December 21, 2015, and then
on December 30", she saw Dr. Yang. Dr. Lami opined that “someone being offered a possible
L3-4, L4-5 fusion is not a sign of someone who is doing really well.” And although Dr. Lami was
not aware of any records after that visit, he opined that “symptoms do not spontaneously go away
the next day.” (RX11, 49) Dr. Lami acknowledged that he knew she worked and he conceded that
he had no records that she was unable to work between December 2015 and December 2017. Dr.
Lami opined it was not necessarily true that you could assume she was asymptomatic. (RX11, 50)
The fact that there would be no records was not unusual, since Petitioner did not want the fusion
surgery Dr. Yang had suggested in December 2015, and he saw no reason Petitioner would
continue to treat thereafter, and no reason to not work even if she had symptoms. (RX11, 51,68)

Dr. Lami testified that Petitioner’s diagnosis after the December 2, 2017, accident was a
back sprain. (RX11, 55, 57)

On redirect examination, regarding the x-ray of December 4, 2017, Dr. Lami opined his
interpretation of that report was that Petitioner had stable moderate degenerative narrowing at L4-
5 and disc space narrowing at L.3-4 and L5-S1, similar and unchanged from the previous MRI from
December 2015. (RX11, 64, 65) Dr. Lami reviewed the December 30, 2015, MRI report and noted
Dr. Yang ordered the MRI. He agreed that between August 19, 2015, and December 30, 2015,
Dr. Yang felt the Petitioner needed an MRI of her lumbar spine. Dr. Lami agreed that on December
30, 2015, Dr. Yang discussed the possibility of a posterior interbody fusion at L3-L4 and L4-L5.
The notes from Dr.Yang’s office visit dated January 9, 2018, document that there was a discussion
of interbody fusion at L3-4 and L4-5, the same procedure discussed two years prior. (RX11, 68-
69)

Dr. Lami opined that a physician treats the patient based on the MRI findings, physical
exam findings and subjective complaints to improve their status. Based on the multiple
mechanisms of injury provided to him he diagnosed Petitioner with a back sprain and that she is
not a surgical candidate. (RX11, 71)
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“Dr. Sokolowski opined that the claimant's work accident rendered her L4-5 disc changes
and foraminal stenosis symptomatic, precipitating the onset of lumbar pain and radiculopathy.”
Parys, 2021 IL App (1st) 210601WC-U, P41. Dr. Sokolowski did not testify and offered his
opinion solely through his treating records. Although Dr. Sokolowski’s initial office notes reveal
that he reviewed Petitioner’s December 21, 2015 MRI report, he did not review the actual image
as he did of her pre-surgical lumbar MRI dated March 24, 2015, and the December 29, 2017,
lumbar spine MRI. (PX6, 13) He also reviewed only the report of the December 4, 2017, lumbar
x-ray, not the images. (PX6, 12)

On February 20, 2018, Dr. Sokolowski noted improvement in her radiculopathy with
therapy that no injection was recommended. Dr. Sokolowski ordered an FCE on April 11, 2018,
to “delineate her capabilities.” (PX6) Finally, On May 10, 2018, Dr. Sokolowski referred Petitioner
to a pain specialist. (PX6)

The Quest Physical Therapy notes from December 13, 2017 through March 9, 2018, reflect
Petitioner’s number one diagnosis is lumbar sprain/strain and number two diagnosis is muscle
spasm of back. On December 13, 2017, the notes reflect left leg pain, however, Petitioner denied
numbness or tingling of bilateral legs. On March 19, 2018, the Quest Physical Therapy typed notes
reflect Petitioner reported lumbar pain and left leg radiculopathy to the left foot, however, when
describing, she notes tingling and numbness sensation below knee and in her left foot. Petitioner
also reported having pain increase after one block walking and at that time per the doctor’s order,
Petitioner was to stop therapy. All the notes under Functional Assessment appear to be “cut and
pasted” since the re-evaluation note of January 17, 2018. (PXS5)

The Commission finds Dr. Lami is more credible than Dr. Sokolowski based on the fact
that Dr. Lami’s opinions comport with those of Dr. Yang, Petitioner’s treating orthopedic surgeon
in 2015, who initially treated Petitioner after the December 2, 2017 accident. Shortly after the
accident, on December 6, 2017, Dr. Yang’s first impression after examining the Petitioner was that
she had a muscle sprain. On January 5, 2018, Dr. Yang’s notes, in the section “History of Present
Illness” document that Petitioner had pain in her low back with a little radiation to the right side,
however, under his “Plan” he notes she has no radicular pain at this time. He continued to suspect
her back pain “is likely muscular in origin” and noted he “did not recommend spinal fusion for
axial back pain typically.” (PX3, 1, 3) The Commission acknowledges that in a subsequent note
of telephone encounter with Petitioner’s daughter, Dr. Yang recommended Petitioner could be
referred to try epidural steroid injection and if injections fail, a spinal fusion from L3-L5, although
he emphasized the success rate would be in the 50% range. This was the same surgery he
recommended in 2015.

Petitioner returned to her PCP, Dr. Dudas and reported that Dr. Yang would not operate,
and although Dr. Dudas referred her to Dr. Clay, Petitioner instead chose to treat with Dr.
Sokolowski. Dr. Lami’s opinions, specifically that Petitioner had no radiculopathy and that
Petitioner is not a surgical candidate, comport with Dr. Yang’s notes. Dr. Lami opined that an
epidural steroid injection would not be beneficial for Petitioner’s symptoms of central axial back
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pain, and are not prescribed for radicular pain. (RX11, 19) The Commission finds these opinions
more reliable than Dr. Sokolowski who was consulted only after Dr. Yang opined that Petitioner
had a muscle sprain. His notes indicate he relied solely on Petitioner’s self-reported medical history
with no documentation regarding her prior left leg and ankle complaints or diagnosis of RSD.
(PX6) The Commission finds Dr. Sokolowski’s causation opinion is, therefore, not as credible as
Dr. Lami’s who benefited from review of Petitioner’s pre-accident medical records. (RX11, 13)
Therefore, Dr. Sokolowski’s opinion is entitled to little weight. See, e.g., Sunny Hill of Will County
v. lll. Workers' Comp. Comm'n, 2014 IL App (3d) 130028WC, 14 N.E.3d 16, 383 Ill. Dec. 184.
(Expert opinions must be supported by facts and are only as valid as the facts underlying them.)

Medical Bills

Petitioner attached to the Request for Hearing a summary of those outstanding medical
bills purported to be related to Petitioner’s injuries sustained as a result of the accident of December
2, 2017. (ArbX1) Petitioner also submitted into evidence Petitioner’s Exhibit 8, documents to
support the summary of unpaid medical bills attached to the Request for Hearing. Respondent had
no objection regarding the amount of bills listed as unpaid charges per the Illinois Workers’
Compensation Fee Schedule, however, disputed liability for those bills based upon a causation
dispute.

Petitioner was seen by Dr. Babak Lami on January 29, 2018, pursuant to §12 of the Act
and based upon Dr. Lami’s opinion that Petitioner was at MMI at that time, the Commission finds
that Respondent is liable for the medical bills listed in the attachment to the Request for Hearing
(ArbX1) and supported by the records in Petitioner’s Exhibit 8, for treatment related to Petitioner’s
lumbar back strain from December 2, 2017, through January 29, 2018.

Temporary Total Disability

Petitioner was seen by Dr. Babak Lami on January 29, 2018, pursuant to §12 of the Act
and based upon Dr. Lami’s credible opinion Petitioner was at MMI at that time. That opinion was
bolstered by the video surveillance from February 2018, in contrast to the contemporaneous
records of Dr. Sokolowski. Therefore, the Commission finds that Petitioner has sustained her
burden of proving that she is entitled to temporary total disability for the period commencing
December 3, 2017, through January 29, 2018, representing 8 2/7 weeks, at a rate of $320.02 per
week.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Commission’s prior
Decision and Opinion on Review is reversed on the issue of accident and modified as stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $320.02 per week for a period of 8-2/7 weeks, commencing from December 3, 2017,

through January 29, 2018, that being the period of temporary total incapacity for work under §8(b)
of the Act.


https://advance.lexis.com/api/document/collection/cases/id/5CHN-CCF1-F04G-301S-00000-00?cite=2014%20IL%20App%20(3d)%20130028WC&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5CHN-CCF1-F04G-301S-00000-00?cite=2014%20IL%20App%20(3d)%20130028WC&context=1000516
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for
reasonable, related and necessary low back medical expenses under §8(a) and §8.2 of the Act as
itemized in Petitioner’s Exhibit 8 from December 3, 2017, through January 29, 2018.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $5,500.00. The party commencing the proceeding in the Circuit Court shall file with
the Commission a Notice of Intent to File for Review in Circuit Court.

May 6, 2024 js/Rattrge 4. Doerries
0030524 Kathryn A. Doerries
KAD/bsd
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ) |X| Reverse | Accident; Causa1| |:| Second Injury Fund (§8(e)18)
JEFFERSON [Connection [ pTD/Fatal denied
|:| Modify |:| None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
MARK BILICH,
Petitioner,
VS. NO: 21 WC 014327

CUSTOM STEEL PROCESSING, INC.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of accident, causal
connection, temporary total disability, medical expenses and prospective medical, and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below, reverses the
threshold issues of accident and causal connection rendering all other issues moot, and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 111.2d 327, 399 N.E.2d
1322, 35 Ill.Dec. 794 (1980).

The Commission affirms and adopts the Arbitrator’s Statement of Facts, however, views
the evidence differently than the Arbitrator. Based upon a review of the entire record, the
Commission modifies the Arbitrator's Decision and finds that Petitioner failed to sustain his
burden of proving a repetitive trauma accident and causal connection between his work activities
and his current condition of ill-being, rendering all other issues moot, for the following reasons.
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Conclusions of Law

The Commission strikes the Arbitrator’s Conclusions of Law in their entirety and
substitutes the following:

Accident/Causation

A claimant who suffers from a pre-existing condition may recover benefits under the Act
where an accident aggravates or accelerates her condition. International Vermiculite Company v.
The Industrial Commission, 77 11l. 2d 1 (1979). Further the accident must be a factor which
contributes to the disability. Caterpillar Tractor Co. v. The Industrial Commission, 92 111. 2d 30
(1982). Mere correlation of symptoms is not enough as causation between the accident and the
resulting disability must exist. Long v. The Industrial Comm’n, 76 1ll. 2d 561 (1979). Further, as
the Supreme Court of Illinois noted in Peoria County Belwood Nursing Home v. Industrial
Comm’n, 115 11. 2d 524, 530, 505 N.E.2d 1026 (1987), "an employee who alleges injury based
on repetitive trauma must still meet the same standard of proof as other claimants alleging an
accidental injury. There must be a showing that the injury is work related and not the result of a
normal degenerative aging process." In this case, Petitioner failed to prove his condition is work
related.

Petitioner alleges a repetitive trauma injury with a manifestation date coinciding with the
first time he saw Dr. Bradley on May 20, 2021. In a seminal case, the Illinois Supreme Court set
the standard in determining the manifestation date of the repetitive trauma accident as follows:

The manifestation date is not the date on which the injury and its causal
link to work became plainly apparent to a reasonable physician, but the date on
which it became plainly apparent to a reasonable employee. See General Electric
Co. v. Industrial Comm'n, 190 Ill. App. 3d 847, 857, 546 N.E.2d 987, 137 Il
Dec. 874 (1989). However, because repetitive-trauma injuries are progressive,
the employee's medical treatment, as well as the severity of the injury and
particularly how it affects the employee's performance, are relevant in
determining objectively when a reasonable person would have plainly recognized
the injury and its relation to work. See Oscar Mayer, 176 1ll. App. 3d at 610.
Durand v. Indus. Comm'n (RLI Ins. Co.), 224 11l. 2d 53, 72, 862 N.E.2d 918, 929.

As far back as October 28, 2008, after a recent MRI showed a labrum retear, Petitioner
told his pain management physician, Dr. Smith that his orthopedic doctor wanted to do surgery.
(RX4) Petitioner complained that his pain was increased with throwing, overhead activity,
weight lifting, and picking up steel at work. (RX4) On October 19, 2020, Petitioner saw Dr.
Hong and denied any recent injury. The Commission finds Petitioner’s labrum retear condition
and pain were present shortly after his third shoulder surgery in 2008, ongoing and exacerbated
by a weight lifting incident in the summer of 2020. In the fall of 2020, Petitioner asked his
supervisor to change his position from recoiler. Petitioner first saw Dr. Hong on October 19,
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2020, with complaints of bilateral shoulder pain. He was excused from work by Dr. Hong from
October 19, 2020 through November 2, 2020. (PX3, T. 112) His last day worked was March 5,
2021. (RX8) When he saw Dr. Hong on March 8, 2021, Dr. Hong completed the Physician’s
portion of Petitioner’s short-term disability form application. (RX8) The plant manager checked
boxes indicating the disability was not caused by employment and no workers’ compensation
claim had been filed. /d. Dr. Hong checked the box indicating that the Petitioner’s condition was
due to sickness and not accident/injury, and more importantly, Dr. Hong represented that
Petitioner’s symptoms began in July 2020 and that the disability was not work related. (RXS, T.
190) Petitioner was off and paid short-term disability from March 9, 2021, through April 22,
2021, coinciding with the dates Dr. Hong put on the short term disability application. (RX9,
RXS)

The Appellate court has stated that "fact of the injury" is not synonymous with "fact of
discovery." Oscar Mayer, 176 1ll. App. 3d at 611, citing Peoria County, 115 1Ill. 2d at 531. The
Court held that he date on which the employee notices a repetitive-trauma injury is not
necessarily the manifestation date. Instead, the date on which the employee became unable to
work, due to physical collapse or medical treatment, helps determine the manifestation
date. Oscar Mayer, 176 11l. App. 3d at 611. The facts in repetitive trauma cases must be closely
examined to ensure a fair result to all parties. Three “D” Discount Store v. Industrial Comm’n,
198 111. App. 3d 43, 49, 556 N.E.2d 261, 265 (1989).

Petitioner’s date of hire with Respondent was May 13, 2019, according to his short term
disability application. (RXS8) Petitioner’s last day worked was March 5, 2021. (RX8, ArbX1)
The Commission concludes that Petitioner has failed to prove his physical collapse or condition
of ill-being is causally related to his alleged date of accident. In so concluding, the Commission
relies upon the testimony of Jeffery Dwyer. Dwyer testified that he was Petitioner’s supervisor
sometime prior to September 2019. (T. 79) He testified that Petitioner started working for
Respondent in May 2019. (T. 80) Dwyer testified that he worked with Petitioner from when he
started in 2019 until the time when Petitioner went off on leave in March 2021. (T. 83) Dwyer
testified that in the summer of 2020, Petitioner asked to be removed from the recoiler position
due to right arm and shoulder pain. (T. 84) Dwyer testified Petitioner wanted to move to the
pack line. According to Dwyer, Petitioner told him his request to move positions had nothing to
do with the job, but that he hurt his shoulder lifting weights. (T. 85). Dwyer also testified that in
the summer of 2020, Petitioner grabbed his arm and told Dwyer that he had been working out but
had not been going to work out “because he had hurt his arm the last time he went.” (T. 86) The
Commission notes that Dwyer’s testimony, that Petitioner told him that he hurt his arm
weightlifting in the summer of 2020, comports with Dr. Hong’s short-term application
representation that Petitioner’s symptoms began in July 2020 and that the disability was not work
related. (RXS)

Dwyer’s testimony is also supported by some of Petitioner’s medical histories and
Petitioner’s own testimony which confirm Petitioner has been a weightlifter for years. The
Commission cites Dr. Smith’s October 28, 2008, office note where Petitioner complained of
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increased pain with throwing, overhead activity, weight lifting, and picking up steel at work.
(RX4) Further, the Commission notes on April 18, 2012, Petitioner’s initial shoulder surgeon,
Dr. Paletta, documented that he discussed with Petitioner a modified upper body lifting program.
(RXS5) Petitioner testified he was a weightlifter but had not lifted weights since the day he started
working for Respondent. (T. 5)

The Commission finds the 2008 and 2012 medical histories lend credence to Dwyer’s
testimony that Petitioner told him that he hurt his shoulder weightlifting, precipitating
Petitioner’s request for a switch of his job duties. The Commission is not persuaded by
Petitioner’s denial of weightlifting “since working for Respondent.” (T. 45) N The Commission
finds Jeffery Dwyer’s testimony was credible comporting with certain entries in the Petitioner’s
medical history and his own admission he was a weightlifter. The Commission does, however,
note that Dwyer’s testimony confirmed Petitioner had not worked out since hurting his shoulder
at his prior working out.

The issue of causation, including whether an accident aggravated or accelerated a
preexisting condition, is a factual question to be decided by the Commission. Sisbro, Inc. v.
Indus. Comm'n, 207 111. 2d 193, 797 N.E.2d 665. In resolving disputed issues of fact, including
issues related to causation, it is the Commission's province to assess the credibility of witnesses,
draw reasonable inferences from the evidence, determine what weight to give testimony, and
resolve conflicts in the evidence, particularly medical opinion evidence. Hosteny v. I[llinois
Workers' Compensation Comm'n, 397 Ill. App. 3d 665, 675, 928 N.E.2d 474; Fickas v.
Industrial Comm'n, 308 11l. App. 3d 1037, 1041, 721 N.E.2d 1165, 242.

Based on the totality of the evidence and review of the record as a whole,
the Commission finds that the Petitioner failed to establish a causal connection between his
current condition of ill-being and a repetitive trauma injury at work. In so concluding,
the Commission further relies upon Dr. Anthony Frisella’s opinions which are based, in part,
upon his review of Petitioner’s past medical history including Petitioner’s prior right shoulder
surgical recommendation in 2008.

While there is little evidence of treatment for his bilateral shoulders prior to presenting to
Dr. Hong on October 19, 2020, Petitioner testified that he received injections after 2012—
“probably a year later.” (T. 12) Thus, Petitioner clearly had some known treatment in the
intervening years and there is evidence that he had other medical conditions and also took
narcotics during those intervening years.

Beginning October 28, 2008, Petitioner consulted Dr. Stephen Smith from Midwest Pain
Center for neck pain, right shoulder and foot pain. (RX4, T. 190) Dr. Smith noted that
Petitioner was taking Vicodin, given to him by Dr. Dave. Dr. Dave wanted to put Petitioner on
Methadone but Petitioner did not want to take it. /d. Petitioner complained of constant, dull, achy
pain in his posterior greater than anterior right shoulder that does not radiate. He had occasional
numbness and tingling in his right 4th and 5th fingers. His pain was increased with throwing,
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overhead activity, weight lifting, and picking up steel at work. He was sleeping poorly secondary
to his pain. /d. Petitioner was given continued prescription for Vicodin ES tablet.

On January 19, 2009, Petitioner presented to Midwest Pain Center and consulted
Jennifer Canale, NP for evaluation and “consideration of further opioid therapy for intractable
pain.” It was noted he takes Vicodin ES with relief and Dr. Ritchie wants to do a 4™ surgery to
the torn right labrum. Petitioner reported that he needed to wait until later in the year due to
work. (RX4, T. 192) Petitioner returned to Midwest Pain Center on April 2, 2009, and
November 12, 2009, for Vicodin refills. (RX4)

Petitioner testified that he was taking Norco in January 2017 for migraines related to
seizure and stroke, however, the record shows that Dr. Hong, his treating physician, saw
Petitioner on January 31, 2017, for chronic pain. Dr. Hong’s office note confirmed that Dr. Alj,
Petitioner’s neurologist, would no longer prescribe Norco. The history reflects Petitioner
reported chronic shoulder and neck pain. He stated that he has remote history of neck injury.
The note further reflects that Petitioner “used to take Norco from neurology but he no longer gets
it prescribed from neurology.” (RX6, T. 280) He told Dr. Hong that he no longer sees Dr. Ali
anymore. Patient reported that he had a stroke and he has seizure and used to see Dr. Ali but he
told me he wants to see neurology from Barnes so he's not seeing Dr. Ali anymore. Petitioner
advised Dr. Hong he was on Keppra and he had not had any seizure for a long time. Petitioner
further advised that that he has left shoulder slap tear and “ortho recommended surgery but he
could not afford to be down for so long.” Id. Petitioner then advised that his previous PCP
would not give him Norco for pain control. He used to take QID Norco for pain control. He
stated that his previous MD does not care about his needs. He has 7/10 pain daily around left
shoulder. The January 31, 2017, office note concludes as follows:

Assessment/Plan:
1. Assessment  Chronic Pain syndrome (G89.4)

Patient Plan  Chronic neck and left shoulder pain. I still don't understand why he
left Dr. Ali. I told him his explanation does not make any sense. |
told him if Dr. Ali was giving him Norco in the past, he should
continue to see him for pain control. Pt told me he's changing
neurology to Barnes for his seizure, which he is on Keppra for and
he told me he's not had any seizure for long time, just does not
make any sense. I suspect that he was discharged by Dr. Ali for
some reason but I cannot confirm it at this point. In either case I
told him there is no indication for him to take Norco on daily basis.
He needs to see his ortho and get his shoulder fixed by surgery if
necessary. | also told him he needs to go back and see Dr. Ali for
pain management if needed.

2. Assessment  Opioid Dependence uncomplicated

Patient Plan Pt continues to argue about getting Norco for his pain. I again told

him I WILL NOT give him Norco since there is no clear indication
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for him to get Norco for pain control on daily basis. I told him he
needs to go back to Dr. Ali for pain management, who was giving
him Norco until recently. He has been without Norco for several
weeks and I gave him small amount of Tylenol #3 PRN for pain
today and told him I will not take over his pain control and he
needs to find a different PCP. If he wants chronic pain control with
Norco. I told him he may call Molina and find new PCP if he likes.
Patient is very unhappy and is borderline being rude at this point. I
told him again I will not give him any pain meds in the future after
today. Pt Left very unhappy. (RX6, 82)

The Commission finds that given Midwest Pain Center’s records, the Petitioner’s
testimony does not outweigh the implications by Dr. Hong. At minimum, if Petitioner was
taking opioids prescribed by Midwest Pain Center in 2009 and Norco as late as 2017, those
medications would mask, or manage, Petitioner’s shoulder pain.

When Petitioner first consulted Dr. Yamaguchi on April 22, 2021, he provided his past
medical history and long history of issues with his right shoulder. He reported that he
spontaneously started having pain about a year prior and it had gotten progressively worse. Most
recently the pain had gotten so bad that he could not work. It was noted he worked in a manual
labor capacity. Dr. Yamaguchi first proposed a posterior labral procedure on May 6, 2021. (PX1)

When Petitioner returned to Dr. Hong on May 18, 2021, for a referral, he reported that Dr.
Yamaguchi proposed a total right shoulder replacement which Petitioner did not want. Petitioner
wanted to see Dr. Matthew Bradley. (RX6) When Petitioner consulted Dr. Bradley on May 20,
2021, the notes document that per Dr. Yamaguchi’s chart notes, he had recommended surgical
fixation of his posterior labrum. Dr. Bradley was in agreement that repair of the posterior labrum
would be the best treatment option given the patient’s age and desire to do heavy manual labor
with his right arm. In Dr. Bradley’s November 11, 2021, office note, Petitioner reported that he
and Dr. Yamaguchi had discussed shoulder arthroplasty but dismissed that course of treatment, in
part, because of Petitioner’s age and his desire to continue to do heavy manual labor.

The Commission notes in Dr. Bradley’s initial May 21, 2021, office note, he documented
the following history:

Mr. Bilich comes to the clinic today with pain in his right shoulder. He has
worked for Custom Steel Processing for the last 2 years and works on the
recoiler. This job requires significant overhead use where he is repetitively
picking up between 50 and 70 lb. and lifting it over to shoulder level. He also
is repetitively bending cuts and having to twist a nut off a machine that is
constantly getting stuck. He does not report any specific injury but notes over
the last year he has had the onset and worsening of some posterior shoulder
pain.
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- Mr. Bilich has a history of right shoulder injury dating back to 2002. Per
report he has had three surgeries on his shoulder by Dr. George Paletta. The
first two surgeries were to address labral tears and the third surgery was to
address some fraying and was a "clean out" type of procedure. After his last
surgery in 2005, he was doing well and returned to work in a high-capacity
manual labor type job. He reports some dull aching pain in his shoulder with
repetitive use but states the pain he is currently experiencing is significantly
different from the pain he had on a daily basis dating back to 2005. Mr. Bilich
states that he was able to easily perform all of the necessary job requirements
and activities with his shoulder until the onset of this new pain. (PX4, T. 156)

In that same May 20, 2021, office note, Dr. Bradley opined, “It is my opinion
that the chronic repetitive overhead heavy manual lifting and labor work that
he has been doing has contributed to the re-tear of his posterior labrum.”
(PX4, 156, 157)

This first history highlights Petitioner’s lack of credibility. Petitioner reported to Dr.
Bradley he was doing well after his 2005 surgery, however, he was not doing well. In fact, in
2008, his treating surgeon recommended a fourth surgery after identifying a labral retear, and he
was taking opioids thereafter as documented in Midwest Pain Center’s records. It is apparent he
was also taking Norco in the interim, all facts Petitioner omitted when giving Dr. Bradley his
initial history. The Commission infers Petitioner had ongoing pain for years.

At the next office visit on October 18, 2021, Petitioner brought Dr. Bradley the MRIs from
May 20, 2008 and June 3, 2008. Dr. Bradley’s Assessment and Plan indicated Petitioner agreed to
undergo surgery. At the next office visit, on November 11, 2021, Petitioner brought Dr. Frisella’s
opinion report to Dr. Bradley. Dr. Bradley’s note states, “[h]e also brought video clips of another
individual demonstrating the work requirements done by Mr. Bilich.” Dr. Bradley documented
that Petitioner stated that the video is not completely accurate as he reported he does the bend in a
slightly different way. “He demonstrates a pushing motion from his chest level to overhead and he
states that it was this motion that created his pain. He denies any interval trauma.” (PX4, T. 163)

Petitioner testified, however, that the job videos depict “pretty much” what he does at
work. (T. 26.) Petitioner testified that he does the job “a little bit differently” but essentially the
same. The weights or height of where the work activity takes place does not change. (T. 26-27)

In his Assessment and Plan on November 11, 2021, Dr. Bradley offered the following
causation opinion:

Mr. Bilich is having significant pain and catching within his shoulder preventing
him from doing his activities of daily living and necessary job requirements. It is
my medical opinion and per report Dr. Yamaguchi's medical opinion, that surgery
is indicated for Mr. Bilich and would likely provide increased function and
decreased pain. Dr. Frisella opines that the work activities Mr. Bilich describes
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are not related to his current condition and that his current condition is pre-
existing his work with Custom Steel Processing. Mr. Bilich certainly has a history
of injury to that shoulder including a labrum that was repaired by Dr. Paletta as
well as a subsequent secondary surgery for some debridement. Mr. Bilich states
he recovered well from those surgeries. He does notice some intermittent achiness
in pain after a hard day's work however the current pain he is having includes
significant mechanical symptoms of catching and clicking that he denies having
after his two surgical procedures. Certainly given the repetitive pushing and
overhead use of his shoulder, it is not unreasonable to conclude that his job
requirements are at least contributing to his current symptoms and need for
surgical intervention. (PX4)

The Commission finds that Dr. Bradley’s statements confirm that he is relying solely
on Petitioner’s history given to him and the history has significant omissions. Petitioner
underwent three prior surgeries, not two, on his right shoulder. More importantly, Petitioner
did not recover well from those surgeries and was recommended to undergo a fourth
surgery. Thus, Dr. Bradley’s opinion was not based on accurate information, nor reliable.
See In re Joseph S., 339 1ll. App. 3d 599, 607, 791 N.E.2d 80, 87 ([e]xpert opinions must be
supported by facts and are only as valid as the facts underlying them).

Dr. Frisella took Petitioner’s medical and work histories, reviewed not only Petitioner’s
medical records, but also personally reviewed Petitioner’s diagnostics and also the videos of the
jobs Petitioner performed for Respondent. (RX3, RX7) Dr. Frisella’s September 16, 2021,
opinion report documents his diagnosis and causation opinion as follows:

The patient has developed right shoulder osteoarthritis as a result of: 1)
multiple injuries; 2) multiple surgeries; and 3) the passage of time. Further, the
patient has a large, chronic, labral tear that pre-existed his work for Custom
Steel Processing. I base my opinion on the following reasoning:

The patient had had severe right shoulder complaints for years prior to his
work for Custom Steel Processing, well-documented in the medical records.
These include:

2008 note from Dr. Smith documents persistent posterior shoulder pain.

2009 note from NP Canale documents baseline right shoulder pain of 8/10.
2017 note from Dr. Hong documents chronic shoulder pain requiring narcotics.
Baseline with pain complaints ranging from 8/10 to 10/10 in the past.

Multiple 2009 notes from Nurse Practitioner Canale document a labral tear,
and the patient was considering surgery for the torn right labrum as far back
as 2009. This indicates that the labrum tear seen on current MRI was chronic,
was present more than 10 years ago, and that the prior surgery to repair the
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labrum was not successful. Also, the activities reviewed on the videos
provided would not cause a labral tear. (RX3)

In his report, in answer to interrogatories, Dr. Frisella opined there is no causal
connection between the Petitioner’s work activities to an alleged date of injury on May 20,
2021. Dr. Frisella opined that the medical records document a chronic, ongoing problem
with the right shoulder that pre-existed the patient's work with Custom Steel Processing. Dr.
Frisella noted that “there is documentation of right shoulder pain as long ago as 2008 and ofa
labral tear in 2009. The work activities I reviewed regarding the recoiler machine would not
cause arthritis or a posterior labral tear.” Id.

With respect to whether or not Petitioner’s work activities leading up to an alleged
date of injury on May 20, 2021 aggravated any preexisting findings in the right shoulder,
Dr. Frisella opined they did not. He explained that “[u]se of the right arm for heavy and
overhead work is expected to cause pain in a patient with arthritis, but it did not cause,
contribute to, worsen, or permanently aggravate any diagnosis in the right shoulder.” 7d.

Dr. Frisella opined medical treatment has been reasonable and necessary to address
the osteoarthritis and chronic labral tear in the right shoulder. Treatment was not the result of
the Petitioner's work activities leading up to May 20, 2021, but rather the result of a pre-
existing chronic, degenerative process in the right shoulder.

Further, Dr. Frisella did not recommend surgery. Dr. Frisella opined that Petitioner was
too young for shoulder replacement surgery and “would best be served by conservative
treatment with cortisone injection, physical therapy, and anti-inflammatories. The need for
treatment is not needed to cure and relieve the effects of the petitioner's work activities
leading up to May 20, 2001, but rather an ongoing and pre- existing degenerative problem in
the right shoulder.” /d.

Lastly, Dr. Frisella opined that Petitioner did not require work restrictions as it
relates to his right shoulder. He explained, use of the arm for heavy or overhead work will
not permanently worsen or damage the shoulder, but may cause pain because the Petitioner
has a degenerated shoulder. /d.

After review of the entire record, including the Petitioner’s job description and the videos
showing Petitioner’s job duties, (RX1, RX2) the Commission agrees with Dr. Frisella’s opinions
regarding causation. The Petitioners job activities did not accelerate Petitioner’s symptoms
and contribute to the need for surgical intervention. As Dr. Frisella explained, use of the
arm for heavy or overhead work, may cause pain, but the need for surgery was established
many years prior to working for Respondent. Petitioner failed to show that the injury is work
related and not the result of a normal degenerative aging process as required by Peoria
Belwood. (The employee must show that the injury is work related and not the result of a
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normal degenerative aging process. Peoria County Belwood Nursing Home v. Industrial
Comm’n., 115 111. 2d 524, 505 N.E.2d 1026.)

Further, on the short-term disability application Dr. Hong completed on March 17,
2021, the form asked Petitioner’s treating physician for the “Date symptom first appeared”
and Dr. Hong wrote “July, 2020.” (RX8, T. 290) Dr. Hong also specified that the disability
was not due to accident/injury but to sickness and that the disability was not work related.
Therefore, the Commission affords great weight to Dwyer’s credible testimony that
Petitioner admitted his shoulder was injured while weightlifting in the summer of 2020.

For all the afore-referenced reasons, the Commission reverses the Arbitrator's Decision
regarding accident and causal connection, rendering all other issues moot.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on May 3, 2022, is hereby modified for the reasons stated herein, reversed
regarding accident and causal connection, rendering all other issues moot, and is otherwise
affirmed and adopted. All benefits are denied.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award with
respect to medical services and medical expenses as provided in §8(a) and §8.2 of the Act,
outlined in Petitioner’s Exhibit 5, is hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award with
respect to prospective §8(a) medical services and medical expenses as recommended by Dr.
Bradley is hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award with
respect to temporary total disability benefits as provided in Section 8(b) of the Act, is hereby
vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

As there are no monies due and owing, there is no bond set by the Commission for the
removal of this cause to the Circuit Court by Respondent. 820 ILCS 305/19(f)(2). The party
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commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

May 6, 2024 |s/Rattyn 4. Doeviies
0030824 Kathryn A. Doerries
KAD/bsd
42

Is/Steplen 'ﬂ Wattio

Stephen J. Mathis

DISSENT

I respectfully dissent from the opinion of the majority and would affirm the well-
reasoned Decision of the Arbitrator. After carefully considering the totality of the evidence, I
believe Petitioner met his burden of proving he sustained a repetitive trauma injury. While
Petitioner had a pre-existing right shoulder condition, “[t]he salient factor is not the precise
previous condition; it is the resulting deterioration from whatever the previous condition had
been.” Schroeder v. Ill. Workers’ Comp. Comm’n, 2017 IL App (4") 160192WC, q 26.
Notwithstanding Petitioner’s prior history related to his right shoulder, and his hobby as a
weightlifter, he had been using this arm to work full duty, and had not sought treatment for
eleven years, until he filled in on the recoiler machine, performing a significant percentage of job
duties at or above shoulder level. As the Arbitrator correctly noted, accidental injury need not be
the sole causative factor, nor even the primary causative factor, as long as it was a causative
factor in the resulting condition of ill-being." (Emphasis in original.) Sisbro, Inc. v. Industrial
Comm'n, 207 1ll. 2d 193, 203 (2003).

I also respectfully disagree with the inferences drawn by the majority regarding
Petitioner’s narcotic use in 2017. The record of January 31, 2017, states this medication was for
chronic neck and left shoulder pain, the opposite arm at issue here. Even if the use of Norco was
masking right shoulder pain, Petitioner was refused this medication in 2017, over three years
before seeking treatment for his right shoulder again. The majority also highlights that Petitioner
was not “doing well” following his 2005 surgery. While an additional surgery was
recommended in 2008, Petitioner never underwent this procedure, and was certainly doing well
enough to return to manual labor for the next eleven years without any medical records of right
shoulder treatment during that time. In fact during those years, he underwent a left shoulder
surgery with subsequent chronic left shoulder pain requiring narcotics through 2017.

I found the Arbitrator fairly weighed any conflicting evidence, and I would affirm her
Decision.

Isi¥meflee H#, Scomonovict;

Amylee H. Simonovich
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
MARK BILICH Case # 21-WC-014327
Employee/Petitioner
V. Consolidated cases:

CUSTOM STEEL PROCESSING, INC.
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Linda J. Cantrell, Arbitrator of the Commission, in the city of
Mt. Vernon, on 2/16/22. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below and attaches those findings to this document.

DISPUTED ISSUES

A. [] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
[] Was there an employee-employer relationship?

X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[ ] What was the date of the accident?

[] Was timely notice of the accident given to Respondent?

[X] Is Petitioner's current condition of ill-being causally related to the injury?

[ ] What were Petitioner's earnings?

[ ] What was Petitioner's age at the time of the accident?

[ ] What was Petitioner's marital status at the time of the accident?

DX] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

X Is Petitioner entitled to any prospective medical care?

SR ZOmmUOw

=

DX] What temporary benefits are in dispute?

[ ] TPD [ ] Maintenance X] TTD
M. [_] Should penalties or fees be imposed upon Respondent?
N. [X] Is Respondent due any credit?

0. [ ] Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, 5/20/21, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $44,720.00; the average weekly wage was $860.00.

On the date of accident, Petitioner was 33 years of age, single with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $4,525.72 in short-term disability benefits paid to Petitioner from
3/16/21 through 5/20/21, under Section 8(j) of the Act.

ORDER

Respondent shall pay the medical expenses outlined in Petitioner’s Exhibit 5, as provided in Section 8(a) and
Section 8.2 of the Act, pursuant to the medical fee schedule. Respondent shall be given a credit for any amounts
previously paid under Section 8(a) of the Act for medical benefits. The parties stipulate that no medical
expenses were paid through Respondent’s group plan for which Respondent would be entitled to an 8(j) credit.

Respondent shall authorize and pay for prospective medical treatment as recommended by Dr. Bradley,
including, but not limited to, a right posterior labral repair with chondroplasty glenoid and post-operative
treatment until Petitioner reaches maximum medical improvement.

Respondent shall pay Petitioner temporary total disability benefits of $573.33/week for 49-3/7t weeks,
representing the period 3/8/21 through 2/16/22, as provided in Section 8(b) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.



STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

it ) Lot
'i.___,/l. /
MAY 3, 2022

Arbitrator Linda J. Cantrell

ICArbDec19(b)



STATE OF ILLINOIS )
) SS
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
MARK BILICH, )
)
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)
\2 ) Case No.: 21-W(C-014327
)
CUSTOM STEEL PROCESSING, INC., )
)
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FINDINGS OF FACT

This claim came before Arbitrator Linda J. Cantrell for trial in Mt. Vernon on February
16, 2022, pursuant to Section 19(b) of the Act. The issues in dispute are accident, causal
connection, medical bills, temporary total disability benefits, prospective medical care, and 8(j)
credit for short-term disability benefits. All other issues have been stipulated.

TESTIMONY

Petitioner was 33 years old, single, with no dependent children at the time of the accident.
Petitioner was hired by Respondent on 5/13/19. Petitioner testified he had three surgeries on his
right shoulder between 2002 and 2007. In 2002, Petitioner went over the handlebars of a bicycle
and sustained a broken clavicle and labral tear resulting in a right shoulder surgery. In 2003, he
sustained a right shoulder injury playing football that was repaired surgically. Petitioner
continued to have shoulder issues and underwent an arthroscopy to remove part of the bursa in
2007. Petitioner testified he has always had shoulder pain following his surgeries, but it did not
prevent him from doing things. Petitioner testified he was taking Norco in January 2017 for
migraines related to a seizure and stroke. Petitioner testified he received injections in his right
shoulder following his last surgery.

Petitioner testified he worked in the recoiler position for Respondent. He stated that steel
sheets come out of an overhead operator that he cut into sections and manually placed the steel
into a recoiler. Petitioner testified he had to wiggle and hammer the steel into the recoiler that
rolls the steel. Once the steel is rolled, he cuts and bends it. The steel comes in different gauges
and the .112-gauge is harder to bend than the .077-gauge steel. Petitioner grabs the steel that is
positioned above eye level and bends it into a U shape. He stated he can manually bend all
gauges except .25-gauge which he uses a crowbar to bend. Petitioner then bands the steel rolls by
placing a band on each cut he made and puts a clip on each band. He has to pull the steel tight



during this process. Petitioner then bands the steel roll to a cart and pushes it onto the recoiler.
He reaches above shoulder level to loosen a bolt which frequently requires a wrench or chisel
and hammer.

Petitioner testified that all of his job duties are performed at or above shoulder level,
other than watching the steel roll up. He lifts between 20 to 100 pounds. Petitioner testified he
had problems with his neck, right shoulder, and right ankle in 2008 and treated with Dr. Smith
and his primary care physician Dr. Hong. He treated with Dr. Hong on 10/19/20 for right
shoulder symptoms and reported a history of his work duties. Dr. Hong placed Petitioner off
work for two weeks. Petitioner did not receive treatment again until he returned to Dr. Hong on
3/8/21. Dr. Hong placed Petitioner off work again and referred him to Dr. Ken Yamaguchi.

Petitioner saw Dr. Yamaguchi on 4/22/21 and reported his prior right shoulder surgeries.
Dr. Yamaguchi placed Petitioner off work and ordered an MRI and recommended right shoulder
surgery. Petitioner saw Dr. Bradley on 5/20/21 who told Petitioner his condition was work-
related and recommended surgery. Petitioner is right hand dominant. He desires to undergo the
recommended surgery. Petitioner has been off work since 3/8/21.

Petitioner testified he received short term disability benefits of $4,525.72 from 3/16/21
through 5/20/21. The premium payments were deducted from his paycheck. Petitioner stated he
filled out the first three pages of the STD paperwork, his supervisor Ron Moussette filled out
page 4, and Dr. Hong filled out pages 5 and 6. Petitioner testified that Mr. Moussette would text
him for medical updates and he responded to the texts. Petitioner denied being offered work
accommodations of no use of his right arm. Petitioner testified he told Mr. Moussette in October
2020 that his shoulder hurt and he could not perform his recoiler duties. Petitioner stated that Mr.
Moussette told him there was no light duty work available he continued his job duties.

Petitioner testified that he reviewed the job duty videos that were admitted into evidence,
and he agreed they accurately depict his job duties although he performs them a little differently.
He agreed that the weights and height of the work activities were accurate.

Petitioner testified that Jeff Dwyer was his supervisor in the summer of 2020. Petitioner
did not recall telling Mr. Dwyer twice that his shoulder was sore due to working out. Petitioner
did not recall having a discussion with plant supervisor Ron Moussette that his right shoulder
symptoms were related to a prior injury involving lifting weights. Petitioner testified he
submitted Dr. Hong’s medical expenses from 2020 through March 2021 to his private health
insurance. Petitioner testified he has not lifted weights since he started working for Respondent.

Ronald Moussette testified on behalf of Respondent. Mr. Moussette is Respondent’s plant
manager. He testified that Petitioner was transferred to an assistant operator in the recoil
department in late 2019. Mr. Moussette testified Petitioner was not required to lift overhead but
was required to perform overhead activity when banding the steel. The banding is 1.25 inches
wide and weighs less than one pound. The banding is pulled off a spool and slid over the arm
which requires overhead activity. He stated that the arm of the recoiler had to be changed 8 to 10
times per day and weighed 50 to 70 pounds depending on what tooling is on it. Mr. Moussette
testified that the arm is not above chest level.



Mr. Moussette testified that Petitioner worked on the recoiler for three months while
another employee was on a leave of absence. He stated that in late 2020 Petitioner started
complaining of shoulder pain and he rotated Petitioner off the recoiler position as much as
possible. Mr. Moussette testified that Petitioner did not give him a reason for his shoulder pain,
and he was aware Petitioner had prior shoulder surgeries when he hired him. He stated Petitioner
took disability for eleven days in October 2020 to undergo physical therapy and then returned to
his regular job duties as an assistant operator. Mr. Moussette testified he told Petitioner in late
February 2021 he should apply for short term disability and Petitioner wanted to wait to see if his
shoulder improved. Mr. Moussette stated he filled out page 4 of the disability paperwork. He
stated that Respondent paid part of the STD premiums.

Mr. Moussette testified that after April 2021 he started texting Petitioner weekly to
request work status and medical updates. He stated Petitioner never replied to him until June
2021 when Petitioner told him he could not respond because he had an attorney. On cross-
examination, Mr. Moussette admitted Petitioner did reply to his text on 5/21/21 and stated he saw
the surgeon a few days ago and surgery was being scheduled. He agreed that Petitioner texted
him in late June and advised his surgery had not been approved and he could not speak to him
because he had an attorney. Mr. Moussette agreed that he replied to Petitioner, “what kind of shit
are you trying to pull?”” Mr. Moussette testified that Petitioner quit his employment and was not
fired. Mr. Moussette was shown a Termination Notice dated 10/21/21.

Jeffery Dwyer testified on behalf of Respondent. Mr. Dwyer is a supervisor for
Respondent and oversees sixteen employees. Mr. Dwyer has worked for Respondent for 16 years
and worked second shift with Petitioner from 2:00 p.m. to 10:00 p.m. Mr. Dwyer supervised
Petitioner from the date he was hired and initially placed on the pack line. He stated Petitioner
was not required to lift overhead on the pack line. He lifted skids that weighed 20 to 45 pounds at
or below chest level. Mr. Dwyer supervised Petitioner in the recoiler position and stated
Petitioner was not required to lift above shoulder level. He stated Petitioner had to reach above
his head when banding the steel rolls. He testified that Petitioner had to lift the over arm of the
operator chest high 2 to 10 times per day. He stated the over arm weighed 40 to 50 pounds.

Mr. Dwyer testified that Petitioner requested to be moved off the recoiler position in the
summer of 2020 because he hurt his shoulder lifting weights. Mr. Dwyer testified that on one
occasion in the summer of 2020 Petitioner almost dropped the over arm. Petitioner told him he
had not been working out because he hurt his shoulder the last time he went [to the gym)].

Mr. Dwyer agreed that after one week of working the packing line, Petitioner was put
into training in the recoiler position on first shift for one month. He stated Petitioner would float

back and forth between job positions as needed.

MEDICAL HISTORY

On 10/28/08, Petitioner treated with Dr. Stephen Smith who noted Petitioner had three right
shoulder surgeries prior to the age of 21. (RX4) Dr. Smith referenced a 2002 labrum tear, a second
muscular tear from a football injury, and a third surgery to remove the bursa. Dr. Smith noted



Petitioner’s pain continued following this second and third surgeries. A recent MRI showed a
labrum tear. Petitioner was taking Vicodin and reported increased pain with overhead activity,
weightlifting, and lifting steel at work. Dr. Smith administered a trigger point injection into
Petitioner’s right shoulder and prescribed amitriptyline, Vicodin ES, and Flector patches. He noted
a history of neck and right foot pain.

On 1/19/09, Nurse Practitioner Jennifer Canale noted Petitioner’s chief complaints of
neck, right shoulder, and right foot pain. Petitioner reported undergoing three trigger point
injections in October 2008 and his pain returned to baseline at 8/10. He reported that Dr. Ritchie
wanted to perform a fourth surgery to repair the torn right labrum. Petitioner reported he needed
to wait until later in the year due to work. His medications were refilled. He was diagnosed with
osteoarthritis of the right shoulder. (RX4) On 4/2/09, it was noted Petitioner planned to wait until
later in the year to undergo surgery when he had more vacation time.

On 11/12/09, Petitioner presented to NP Canale for further opioid therapy for intractable
pain. He reported Vicodin decreased his pain by 50% and his pain is 5-6/10 with medication.

On 10/19/20, Petitioner treated with his primary care physician, Dr. Jim Hong, for
chronic headaches and chronic bilateral shoulder pain. Dr. Hong noted Petitioner had three right
shoulder surgeries and one left shoulder surgery due to labrum tears. Dr. Hong noted Petitioner
does a lot of lifting at work. He denied any shoulder injury, loss of range or motion, or
radiculopathy. Petitioner reported that his shoulder pain was worse when lifting at work. (PX3)
Dr. Hong placed Petitioner off work through 11/2/20 per Petitioner’s request. Physical therapy
was ordered for bilateral shoulder pain. Dr. Hong stated Petitioner could return to work on
11/3/20 without restrictions.

On 3/8/21, Petitioner returned to Dr Hong and reported constant dull and sharp pain that
had worsened over the last several months. He rated his pain 9/10. Dr. Hong noted Petitioner
missed work frequently due to his symptoms. Petitioner denied injury. Dr. Hong ordered bilateral
shoulder x-rays and ultrasound. He noted that physical therapy did not improve his symptoms.
Dr. Hong referred Petitioner to Dr. Yamaguchi and placed him off work through 3/23/21 per
Petitioner’s request. Dr. Hong advised Petitioner to apply for FMLA or short-term disability.

On 3/17/21, Dr. Hong noted Petitioner had an appointment with Dr. Yamaguchi on
4/22/21 who recommended he not undergo an ultrasound, but x-rays were appropriate. Dr. Hong
completed short-term disability forms and placed Petitioner off work through 4/22/21 due to
“medical condition”. He deferred to Dr. Yamaguchi for further work status.

On 3/17/21, Dr. Jim Hong filled out pages 5 and 6 of Petitioner’s short term disability
application. (RX8) Dr. Hong checked the boxes indicating Petitioner’s disability was due to
sickness and not accident/injury and was not work related. Dr. Hong wrote Petitioner had an
appointment with an orthopedic surgeon scheduled for 4/22/21. Petitioner’s short term disability
application was approved, and he was paid $4,525.72 in benefits from 3/16/21 through 5/20/21.
(RX9)



On 4/22/21, Dr. Yamaguchi examined Petitioner and noted severe right shoulder pain,
with a significant prior surgical history. He reported that Petitioner had a spontaneous increase in
his right shoulder symptoms about one year ago that progressively got worse. Dr. Yamaguchi
found the x-rays showed early signs of osteoarthritis. He ordered an MR Arthrogram of the right
shoulder and placed Petitioner off work. The MR Arthrogram was performed on 5/5/21 and
revealed a displaced posterior labral tear and moderate-to-severe loss of cartilage on the posterior
aspect of the glenoid and humeral head. Dr. Yamaguchi opined it is more likely than not that a
posterior labral procedure would be recommended; however, he would contact Petitioner after an
indications conference to determine how to proceed.

On 5/18/21, Petitioner returned to Dr. Hong and reported that Dr. Yamaguchi
recommended a total right shoulder replacement. Petitioner stated he did not want to undergo the
surgery and Dr. Yamaguchi recommended another orthopedic surgeon. Petitioner requested to be

referred to Dr. Bradley. Dr. Hong continued Petitioner off work until he was evaluated by Dr.
Bradley. (PX3)

On 5/20/21, Petitioner was examined by Dr. Bradley who noted Petitioner worked for
Respondent for two years and performed significant overhead activities, repetitively lifted 50 to
70 pounds, and repetitively lifted over his shoulder. (PX4) He noted Petitioner repetitively bends,
cuts, and has to twist a nut off a machine that constantly got stuck. Dr. Bradley noted Petitioner
did not report any specific injury, but his posterior shoulder pain worsened over the last year. Dr.
Bradley noted that following Petitioner’s third shoulder surgery he returned to work in a high-
capacity manual labor job. Petitioner reported that the pain he is currently experiencing is
significantly different that the pain he had on a daily basis dating back to 2005. Petitioner
reported he was able to easily perform all of his necessary job duties until the onset of his new
pain. Petitioner had achiness in his shoulder after a hard day’s work; however, his symptoms
now are mechanical with catching and clicking which he did not have following his prior
surgeries. Dr. Bradley agreed with Dr. Yamaguchi’s recommendation for a surgical labral repair
and that a shoulder arthroplasty, although an option, was not recommended due to Petitioner’s
age and need to be physically active. Dr. Bradley opined that a posterior labral repair with
chondroplasty glenoid was appropriate to increase stability and decrease pain. He felt Petitioner
was unable to perform all of his job duties and Petitioner advised he was recently terminated for
“abandoning” his position. Dr. Bradley did not find symptom magnification. He opined that
Petitioner’s job duties of repetitive pushing and overhead use of his shoulder contributed to his
current symptoms and need for surgical intervention.

On 9/16/21, Petitioner was examined by Dr. William Frisella pursuant to Section 12 of
the Act. (RX3) Dr. Frisella performed a physical examination, reviewed Petitioner’s medical
records, and reviewed four videos and three photos of Petitioner’s job duties. Dr. Frisella
concluded Petitioner has osteoarthritis and a chronic labral tear in a multiple-operated shoulder.
Dr. Frisella noted Petitioner had right shoulder pain since 2008 and a labral tear since 2009. He
opined that Petitioner developed right shoulder osteoarthritis due to his prior multiple injuries,
multiple surgeries, and the passage of time. He stated that Petitioner’s large, chronic, labral tear
pre-existed his work for Respondent. Dr. Frisella noted the 2008 records from Dr. Smith
contained a history of persistent posterior shoulder pain, the 2009 records from Nurse
Practitioner Canale documented baseline right shoulder pain of 8/10, and 2017 records from Dr.



Hong documented chronic shoulder pain requiring narcotics, along with baseline pain of 8-10/10.
Dr. Frisella concluded that Petitioner’s labrum tear seen on his current 5/5/21 MR arthrogram
was chronic and present more than ten years ago. Dr. Frisella noted that Petitioner’s prior labrum
repair was not successful.

Dr. Frisella opined that any treatment Petitioner received due to his alleged 5/20/21 injury
was related to a pre-existing chronic, degenerative process in his right shoulder. He opined
Petitioner’s work activities did not aggravate his pre-existing condition. He opined that
Petitioner’s use of his right arm would cause pain due to his arthritis, but his work activities did
not cause, contribute to, worsen, or permanently aggravate the arthritis. Dr. Frisella opined that
Petitioner’s job activities he reviewed in the video would not cause a labral tear. Dr. Frisella did
not believe Petitioner should have a fourth arthroscopy or a shoulder replacement. He believed
conservative treatment with cortisone injection, physical therapy, and anti-inflammatories was
appropriate to treat his degenerative, pre-existing condition.

On 10/18/21, Dr. Bradley noted no significant change in Petitioner’s condition, and he
continued to have catching in his shoulder. Petitioner brought copies of his prior MRI scans from
5/20/08 and 6/3/08. He reported he was able to return to full duty work without restrictions
following his last shoulder surgery. Dr. Bradley continued Petitioner off work pending surgery.
(PX4)

On 11/11/21, Dr. Bradley reviewed the MRI dated 5/5/21 and agreed that surgery was
appropriate to increase function and decrease pain in Petitioner’s shoulder. He reviewed Dr.
Frisella’s Section 12 report and video clips of Petitioner’s work requirements. Petitioner told Dr.
Bradley the video was not completely accurate because he does the bend in a slightly different
way, showing Dr. Bradley a pushing motion from his chest level to overhead and told Dr. Bradley
this motion created pain. (PX4) Dr. Bradley opined that Petitioner’s condition was related to
repetitive pushing and overhead use of his right arm at work. He felt that his work activity at least
contributed to his current symptoms.

Respondent admitted into evidence job descriptions for a package line worker and assistant
machine operator. (RX1). A package line worker has to move material from a machine recoiler to
package line arms, and mark material to identify size, gauge, and parent coil number. The physical
requirements involve occasional or frequent lifting between 10 and 100 pounds, occasional or
frequent carrying, pushing and/or pulling, climbing and/or balancing; frequent stooping, kneeling,
crouching, bending and/or crawling; and significant hand and finger dexterity. A package line
worker frequently operates a forklift.

An assistant machine operator has to secure material into a recoiler gripper and overarm
separator and observes the slitting and rewinding operation. (RX2) The worker must bend and tape
steel on the un-coiler and re-coiler and communicate with the operator and packaging concerning
special instructions. The physical demands involve occasional or frequent lifting between 10 and
100 pounds, occasional or frequent carrying, pushing and/or pulling, climbing and/or balancing;
frequent stooping, kneeling, crouching, bending and/or crawling, high level of hand eye
coordination, good eyesight, and significant hand and finger dexterity.



Respondent admitted job videos into evidence. (RX7) The first video is 6:40 minutes in
length and depicts a person working on a recoiler machine. The thin steel banding is placed on the
top of the rolled steel and the person uses a long metal rod to maneuver or place the banding into
position. The employee reaches overhead and appears to use force while pushing the steel rod up.
He then feeds the banding above the recoiled steel which requires reaching overhead for 1 to 2
seconds. The banding is then completed at or below chest level. Nothing the man in the video is
lifting or moving overhead appears to be of any significant weight. The job allows a worker to
move about the machine as needed.

A second video is 12:39 minutes in length. (RX7) The video depicts a person performing
the same banding process. The person is seen forcefully shaking the fastening machine to remove
the machine from the band. Other times the fastening machine is easily removed from the band.
He then pulls and shakes a metal rod with significant force to dislodge the rod from the side of the
steel roll. He does not appear to lift any significant weight above his shoulders or head. Slices of
thin paper material are also carried in strips. The man in the video moves around the recoiler and
operates a machine to control movement of the thin steel banding.

A third video lasts 3:52 minutes in length. (RX7) The man in the video removes an overarm
from the operator. He removes bolts/screws from the end of the overarm at chest level and slides
the overarm off the mount. The overarm is long and appears to be heavy. He carries the overarm
at chest/neck level to a shelf which is approximately six steps from the machine. He then takes
another overarm from the shelf and mounts it on the operator.

The fourth video is 13 seconds long. (RX7) It depicts a man removing metal discs from the
end of a long metal pipe. The discs appear to be of minimal weight and the metal pipe is at shoulder
level.

CONCLUSIONS OF LAW
Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s
employment by Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

In a repetitive trauma case, issues of accident and causation are intertwined. Elizabeth
Boettcher v. Spectrum Property Group and First Merit Venture, 99 I.I1.C. 0961. In order to better
define "repetitive trauma" the Commission has stated: "The term "repetitive trauma" should not
be measured by the frequency and duration of a single work activity, but by the totality of work
activity that requires a specific movement that is associated with the development of a condition.
Thus, the variance in job duties is not as important as the specific three, flexion and vibratory
movements requisite in Petitioner's job." Craig Briley v. Pinckneyville Corr. Ctr., 13 LW.C.C.
0519 (2013).

"[I]n no way can quantitative proof be held as the sine qua non of repetitive trauma
case." Christopher Parker v. IDOT, 15 LW.C.C. 0302 (2015). The Appellate Court's decision
in Edward Hines Precision Components v. Indus. Comm'n further highlights that there is no
standard threshold which a claimant must meet in order for his or her job to classify as
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sufficiently "repetitive" to establish causal connection. Edward Hines, 365 Il1l.App.3d 186, 825
N.E.2d 773, 292 1ll.Dec. 185 (Ill.App.2d Dist. 2005). In fact, the Court expressly stated, "There
is no legal requirement that a certain percentage of the workday be spent on a task in order to
support a finding of repetitive trauma." Id. at N.E.2d 780. Similarly, the Commission recently
noted in Dorhesca Ranclell v. St. Alexius Medical Center, 13 L.W.C.C. 0135 (2013), a

repetitive trauma claim, a claimant must show that work activities are a cause of his or her
condition; the claimant does not have to establish that the work activities are the sole or primary
cause, and there is no requirement that a claimant must spend a certain amount of time each day
on a specific task before a finding of repetitive trauma can be made. Randell citing All Steel, Inc.
v. Indus. Comm'n, 582 N.E.2d 240 (1991) and Edward Hines, supra.

The Appellate Court in Darling v. Indus. Comm'n even stipulated that quantitative
evidence of the exact nature of repetitive work duties is not required to establish repetitive
trauma injury in reversing a denial of benefits, stating that demanding such evidence was
improper. Darling v. Industrial Comm'n, 530 N.E.2d 1135, 1142 (1st Dist. 1988). The Appellate
Court found that requiring specific quantitative evidence of amount, time, duration, exposure or
"dosage" (which in Petitioner's case would be force) would expand the requirements for proving
causal connection by demanding more specific proof requirements, and the Appellate Court
refused to do so. Id. at 1143. The Court further noted, "To demand proof of 'the effort required’
or the 'exertion needed' . . . would be meaningless" in a case where such evidence is neither
dispositive nor the basis of the claim of repetitive trauma." Id. at 1142. Additionally, the Court
noted that such information "may" carry great weight "only where the work duty complained of
is a common movement made by the general public. Id. at 1142. The evidence shows that
Petitioner’s job duties involve the performance of tasks distinctly related to his employment for
Respondent, many of which are not activities that are even performed by the general public, let
alone ones to which the public would be equally exposed.

In City of Springfield v. Illinois Workers' Comp. Comm'n, the Appellate Court issued a
favorable decision in a repetitive case to a claimant in which the claimant's work was "varied"
but also "repetitive" or "intensive" in that he used his hands, albeit for different task, for at least
five hours out of an eight hour work day. City of Springfield v. Illinois Workers' Comp.
Comm'n, 901 N.E. 2d 1066, (1ll. App. 4th Dist., 2009). As was noted by the Commission and
reiterated in the Appellate Court decision in the City of Springfield, "while [claimant's] duties
may not have been 'repetitive' in a sense that the same thing was done over and over again as on
an assembly line, the Commission finds that his duties required an intensive use of his hands and
arms and his injuries were certainly cumulative." Id.

Under Illinois law an injury need not be the sole factor, or even the primary factor of an
injury, as long as it is a causative factor. Sisbro, Inc. v. Indus. Comm'n, 207 111.2d 193, 205 (IlI.
2003) [Emphasis added]. Even when other non-occupational factors contribute to the condition
of ill-being, "[A] Petitioner need only show that some act or phase of the employment was a
causative factor of the resulting injury." Fierke v. Indus. Comm'n, 309 Ill.App.3d 1037 (3rd Dist.
2000). Allowing a claimant to recover under such circumstances is a corollary of the principle
that employment need not be the sole or primary cause of a claimant's condition. Land & Lakes
Co. v. Indus. Comm'n, 834 N.E.2d 583 (2d Dist. 2005). Employers are to take their employees as
they find them. A.C. & S. v. Industrial Comm'n, 710 N.E.2d 837 (Ill. App. 1 Dist. 1999),
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citing General Electric Co. v. Industrial Comm'n, 433 N.E.2d 671, 672 (1982). The Supreme
Court in Durand v. Indus. Comm'n noted that the purpose of the Illinois Workers' Compensation
Act is best served by allowing compensation where an injury is gradual but linked to the
employee's work. Durand v. Indus. Comm'n, 862 N.E.2d 918, 925 (I11. 2006).

The Commission has also recognized that a claimant's employment may not be the only
factor in his or her development of a condition of ill-being. The Commission awarded benefits in
a case where the claimant was involved in martial arts activity outside of his employment (see
Samuel Burns v. Pinckneyville Corr. Ctr., 14 0482 (2014)), and in another case where the
claimant was involved in weight-lifting outside of his employment. See Kent Brookman v. State
of Illinois/Menard Corr. Ctr., 15 LW.C.C. 0707 (2015). In the repetitive trauma case of Fierke,
the Appellate Court specifically held that non-employment related factors that contribute to a
compensable injury do not break the causal connection between the employment and a claimant's
condition of ill-being. Id. at N.E.2d at 849. The Court stated, "The fact that other incidents,
whether work related or not, may have aggravated a claimant's condition is irrelevant" Id.

Petitioner testified that the Job Description of an assistant machine operator and the video
footage accurately described his job duties, although he performs then a little differently. He
agreed that the weights and height of the activities were accurate. Petitioner testified that all of
his job duties are performed at or above shoulder level, other than observing the steel being
rolled. He stated he has to manually placed the steel into the recoiler, which requires him to
wiggle and hammer the steel. He has to bend the steel gauges by hand and uses a crowbar to
bend the heavier steel. He places a band around the steel roll and clips the band with a machine.
He has to reach above shoulder level to loosen a bolt which frequently requires a wrench or
chisel and hammer. He stated he lifts 20 to 100 pounds.

The job description for an assistant machine operator requires occasional or frequent lifting
between 10 and 100 pounds, occasional or frequent carrying, pushing and/or pulling, climbing
and/or balancing; frequent stooping, kneeling, crouching, bending and/or crawling, high level of
hand eye coordination, good eyesight, and significant hand and finger dexterity.

The Arbitrator notes that the job videos are consistent with Petitioner’s testimony. The
videos depict a significant percentage of duties performed at and above shoulder level. A thin steel
banding is placed on the top of the rolled steel situated overhead. A long metal rod is used to
maneuver or bend metal into position. The employee reaches overhead with the steel rod and uses
significant force to bend the metal in an upward position. The employee then reaches overhead to
feed the banding over the top of the steel roll. The banding is then clipped with the use of a machine
at chest level. The video depicts forcefully shaking of the fastening machine to remove it from the
band. Other times the fastening machine is easily removed from the band. The employee pulls and
shakes a metal rod with significant force to dislodge the rod from the side of the steel roll. Although
the employee does not appear to lift any significant weight above shoulder level, the Arbitrator
appreciates a significant amount of forceful use of the upper extremities and overhead activities.
The overarm on the operator appears to be at least five feet in length and requires the use of both
hands and upper body strength to remove, lift, and carry. The overarm is carried at upper chest/chin
level. Mr. Moussette testified the overarm has to be changed 8 to 10 times per day and weighs 50
to 70 pounds depending on what tooling is on it.
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The Arbitrator does not find Mr. Moussette’s testimony to be credible. Mr. Moussette
testified Petitioner was not required to lift overhead but was required to perform overhead
activity when banding the steel. The Arbitrator agrees the job videos do not depict lifting any
significant weight overhead; however, the videos do depict many overhead activities aside from
banding the steel. Mr. Moussette testified that Petitioner worked on the recoiler for three months
while another employee was on a leave of absence. Petitioner complained of shoulder pain in late
2020 and he was rotated off the recoiler position as much as possible. Mr. Moussette testified
that Petitioner did not tell him why his shoulder was hurting. Petitioner did receive treatment on
10/19/20 with Dr. Hong and reported shoulder pain that worsened with lifting at work.

Mr. Moussette initially testified that Petitioner never responded to his texts requesting
medical updates. He later clarified that Petitioner never responded to his texts after surgery was
recommended. However, he agreed that on 5/21/21 Petitioner told him he saw a surgeon a few
days ago and surgery was being scheduled. Petitioner texted him in late June and advised his
surgery had not been approved and he would not respond further because he had an attorney. Mr.
Moussette agreed that he replied to Petitioner, “what kind of shit are you trying to pull?”” Mr.
Moussette testified that Petitioner quit his employment and was not fired. However, Mr.
Moussette was shown a Termination Notice dated 10/21/21, that suggests Petitioner’s
employment was terminated.

Jeffery Dwyer also testified that Petitioner was not required to lift above shoulder level.
He did not testify as to the frequency of overhead activities, other than Petitioner had to reach
overhead to put the band on the steel roll. Mr. Dwyer agreed that Petitioner had to change the
overarm 2 to 10 times per day and the overarm weighed 40 to 50 pounds. Mr. Dwyer testified
that after one week of working the packing line, Petitioner was put on training in the recoiler
position for one month. He stated Petitioner floated between job positions as needed.

There is no dispute Petitioner had significant pre-existing right shoulder injuries that
resulted in three surgeries in 2002, 2005 and 2007. In October 2008, Dr. Smith noted Petitioner
continued to have pain following the second and third surgery and a recent MRI showed a
labrum tear. Petitioner was taking Vicodin and reported increased pain with overhead activity,
weightlifting, and lifting steel at work. Dr. Smith administered trigger point injections into
Petitioner’s right shoulder and prescribed amitriptyline, Vicodin ES, and Flector patches.

In January 2009, Petitioner reported to his primary care provider that his pain returned to
baseline at 8/10 following the injections. He reported that Dr. Ritchie recommended a fourth right
shoulder surgery to repair the torn labrum. The Arbitrator notes that Dr. Ritchie’s medical records
were not admitted into evidence. Petitioner postponed the surgery due to his work schedule.
Petitioner continued to treat throughout 2009 with opioids for intractable pain. He reported
Vicodin decreased his pain by 50% and he rated his pain 5-6/10 with medication.

There is no evidence Petitioner received medical treatment for his right shoulder for eleven
years prior to presenting to Dr. Hong on 10/19/20. Dr. Hong noted Petitioner had chronic bilateral
shoulder pain and Petitioner reported increased pain while lifting at work. Petitioner began
working for Respondent in May 2019 and was trained on the recoiler machine one month later. In



March 2021, Dr. Hong noted Petitioner had a constant dull and sharp pain in his right shoulder that
had worsened over the last several months. Dr. Hong noted that Petitioner’s pain caused him to
frequently miss work. Dr. Hong noted no injury and filled out short-term disability paperwork that
indicated Petitioner’s condition was due to sickness and not accident/injury and was not work
related.

In April 2021, Dr. Yamaguchi noted Petitioner had a spontaneous increase in his right
shoulder symptoms about one year ago that progressively got worse. An MR Arthrogram
revealed a displaced posterior labral tear and moderate-to-severe loss of cartilage on the posterior
aspect of the glenoid and humeral head. Although Petitioner testified that Dr. Yamaguchi
recommended a total right shoulder replacement, the records reflect that a labral repair was
recommended, and it was advised that Petitioner should avoid a total arthroplasty due to his
young age and need to be physically active.

In May 2021, Dr. Bradley noted Petitioner worked for Respondent for two years and
performed significant overhead activities, repetitively lifted 50 to 70 pounds, and repetitively
lifted over his shoulder. Dr. Bradley noted that following Petitioner’s third shoulder surgery he
returned to work in a high-capacity manual labor job. Petitioner reported that the pain he is
currently experiencing is significantly different that the pain he had on a daily basis dating back
to 2005. Petitioner reported he was able to easily perform all of his necessary job duties until the
onset of his new pain. Prior to working for Respondent, Petitioner had achiness in his shoulder
after a hard day’s work; however, his symptoms now are mechanical with catching and clicking
which he did not have following his prior surgeries. Dr. Bradley agreed that a posterior labral
repair with chondroplasty glenoid was appropriate to increase stability and decrease pain. He felt
Petitioner was unable to perform all of his job duties and Petitioner advised he was recently
terminated for “abandoning” his position. Dr. Bradley did not find symptom magnification. He
opined that Petitioner’s job duties of repetitive pushing and overhead use of his shoulder
contributed to his current symptoms and need for surgical intervention.

The Arbitrator finds the above opinions of Dr. Bradley to be more persuasive than those
of Dr. Frisella. Dr. Frisella opined that Petitioner’s chronic right shoulder condition, including a
large labral tear as seen on imaging in 2009, pre-existed his work for Respondent and
Petitioner’s work duties did not cause, contribute to, or aggravate his shoulder condition. Dr.
Frisella based his opinion in part on a review of medical records from 2008 and 2009 that
contained a history of persistent posterior shoulder pain and baseline right shoulder pain of 8/10.
Dr. Frisella relied on treatment records of Dr. Hong from 2017 that documented chronic shoulder
pain requiring narcotics, along with baseline pain of 8-10/10. However, Petitioner testified he
was treating for his left shoulder at that time and underwent left shoulder surgery in 2017. Dr.
Frisella opined that the use of Petitioner’s right arm would cause pain due to arthritis, but the use
of his right arm during work activities were not a contributing factor to his current symptoms.
Despite his causation opinion, Dr. Frisella opined that conservative treatment was appropriate
and Petitioner was not a surgical candidate.

Based on the testimony and objective medical evidence, the Arbitrator finds that
Petitioner sustained accidental injuries that arose out of and in the course of his employment with



Respondent and that his current condition of ill-being is causally connected to his work injuries
which manifested on 5/22/21.

Issue (J): Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable
and necessary medical services?

Issue (K): Is Petitioner entitled to prospective medical care?

Upon establishing causal connection and the reasonableness and the necessity of
recommended medical treatment, employers are responsible for necessary prospective medical
care required by their employees. Plantation Mfg. Co. v. Indus. Comm 'n, 294 1l11.App.3d 705,
691 N.E.2d. 13 (1997). This includes treatment required to diagnose, relieve, or cure the effects
of claimant's injury. F & B Mfg. Co. v. Indus. Comm'n, 325 1ll. App. 3d 527, 758 N.E.2d 18
(2001).

Based upon the above findings as to accident and causal connection, the Arbitrator finds
that the care and treatment Petitioner received has been reasonable and necessary. Respondent
shall therefore pay the medical expenses outlined in Petitioner’s Exhibit 5, as provided in Section
8(a) and Section 8.2 of the Act, pursuant to the medical fee schedule. Respondent shall be given
a credit for any amounts previously paid under Section 8(a) of the Act for medical benefits. The
parties stipulate that no medical expenses were paid through Respondent’s group plan for which
Respondent would be entitled to an 8(j) credit.

The Arbitrator further finds Petitioner is entitled to receive the additional care
recommended by Dr. Bradley. Therefore, Respondent shall authorize and pay for prospective
medical treatment, including, but not limited to, a right posterior labral repair with chondroplasty
glenoid and post-operative treatment until Petitioner reaches maximum medical improvement.

Issue (L): What temporary benefits are in dispute? (TTD)
Issue (N): Is Respondent due any credit?

In order to be eligible for temporary total disability benefits, a claimant must prove not
only that he did not work, but also that he was unable to work. City of Granite City v. Industrial
Comm’n, 279 1ll.App.3d 1087, 1090 (1996).

Petitioner was placed off work on 3/8/21 by Dr. Hong and was continued off work by Dr.
Yamaguchi and Dr. Bradley pending surgery. The Arbitrator finds Petitioner is entitled to
temporary total disability benefits for the period 3/8/21 through 2/16/22, representing 49-3/7™
weeks, at the TTD rate of $573.33/week.

Section 8(j) of the Act states, inter alia, when an employee receives benefits from a non-
occupational disability plan contributed wholly or partially by the employer that the employer
receives credit against compensation for TTD in the amount received by Petitioner. It is
undisputed that Petitioner and Respondent contributed to the payment of the short-term disability
premiums. Therefore, the Arbitrator finds that Respondent shall receive a credit of $4,525.72 for
short term disability benefits paid to Petitioner from 3/16/21 through 5/20/21.



This award shall in no instance be a bar to further hearing and determination of any
additional amount of medical benefits or compensation for a temporary or permanent disability,
if any.

'L___F,,/f /

Arbitrator Linda J. Cantrell DATE
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
KIM ALLEN,
Petitioner,
Vs. NO: 09 WC 8021
DOLTON SCHOOL DISTRICT 148,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses,
prospective medical care, temporary total disability (TTD) benefits and the nature and extent of
Petitioner’s disability, and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator which
is attached hereto and made a part hereof.

The Commission affirms in part the Arbitrator’s Decision with respect to causal
connection. Petitioner testified to and the medical records documented at great length her
subjective complaints. However, the reliability of those complaints conflicted with the various
clinical observations and physical exam findings noted throughout the medical evidence. Further,
although Petitioner’s treaters had diagnosed her with radiculopathy, their physical examinations
and clinical tests were also based on subjective information. Neither Drs. Foreman, Snitovsky,
Malek nor Anwar testified or explained the objective basis that correlated with Petitioner’s
subjective complaints and need for extensive treatment. The physicians additionally reviewed the
imaging tests that Dr. Wehner had described and noted the same spinal bulging, stenosis and
degenerative disc disease. However, none of Petitioner’s physicians testified in this claim or
provided further information regarding their review of the imaging tests to effectively counter Dr.
Wehner’s opinions.

As such, the Commission finds that although Petitioner proved work-related injuries to her
cervical spine, lumbar spine and left shoulder, she did not prove that her current conditions in these
three areas, together with any chronic pain conditions, were causally related to the January 6, 2009
work accident. Having said that, the Commission modifies the Arbitrator’s Decision to find
causation for Petitioner’s spine condition through Dr. Wehner’s March 11, 2011 examination. As
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of this date, Dr. Wehner had full consideration of her past evaluation, Petitioner’s current
complaints, her treatment to date, her clinical examination and diagnostic imaging and opined with
certainty that her current condition could no longer be tied back to the January 6, 2009 work
accident. With respect to Petitioner’s left shoulder, the Commission finds that Petitioner’s left
shoulder condition was causally related to the work accident through Dr. Tonino’s final February
10, 2011 Section 12 examination. Dr. Tonino’s opinions on this date paralleled what each of
Respondent’s experts had noted regarding the inconsistencies between Petitioner’s subjective
complaints and the objective evidence and clinical observations. By February 10, 2011, Dr. Tonino
opined that Petitioner’s complaints of pain were not due to any shoulder condition.

Based on the Commission’s findings related to causal connection, the Commission further
modifies the Arbitrator’s award of medical and TTD benefits.

Petitioner’s medical treatment for the left shoulder and any related charges were no longer
causally related to the January 6, 2009 work accident after February 10, 2011. Respondent is thus
not responsible for the medical bills incurred for the left shoulder after February 10, 2011.
Similarly, the Commission finds that Petitioner’s medical treatment for the cervical spine and
lumbar spine and any related charges were no longer causally related to the January 6, 2009 work
accident after March 11, 2011. Respondent is not responsible for the medical bills incurred for the
spine after that date. The Commission affirms the Arbitrator’s award of Section 8(j) credit to
Respondent in the amount of $186,133.14 per the parties’ stipulation on the Request for Hearing
form.

In regards to TTD benefits, the Commissions modifies the TTD period to July 10, 2009
through March 11, 2011 — the date of Dr. Wehner’s final Section 12 examination. Based on the
medical records, Petitioner was either given light duty restrictions, with no evidence that
Respondent could or would accommodate those restrictions, or she was taken off work by her
treating physicians. Although Dr. Tonino opined that Petitioner was at MMI for her left shoulder
on February 10, 2011, Dr. Wehner confirmed on March 11, 2011 that Petitioner was at MMI for
her remaining injuries to her spine and testified that Petitioner could return to work without
restrictions. The Commission also affirms the Arbitrator’s award of credit to Respondent in the
amount of $43,327.49 for TTD benefits previously paid to Petitioner and as stipulated by the
parties on the Request for Hearing form.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 6, 2023 is hereby modified as stated and otherwise affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the
reasonable, necessary, and related medical bills consistent with this Decision and pursuant to
Sections 8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner temporary total disability benefits of $606.46 per week for 87 1/7 weeks, from July 10,
2009 through March 11, 2011, that being the period of temporary total incapacity for work under
Section 8(b) of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Under Section 19(f)(2) of the Act, no “county, city, town, township, incorporated village,
school district, body politic, or municipal corporation” shall be required to file a bond. As such,
Respondent is exempt from the bonding requirement. The party commencing the proceedings for
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in
the Circuit Court.

May 7, 2024 Is! Christophen 4. Famie
Christopher A. Harris

CAH/pm

O: 4/25/24

052 Is/ Qarolyn Y. Dolerty

Carolyn M. Doherty

/s] Wlare Parker
Marc Parker
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STATE OF ILLINOIS

COUNTY OF COOK

Kim Allen

Employee/Petitioner

\%
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) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
) [ ] Second Injury Fund (§8(e)18)

|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Case # 09 WC 008021

Consolidated cases:

Dolton School District 148

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Ana Vazquez, Arbitrator of the Commission, in the city of
Chicago, on November 29, 2022. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
|:| Was there an employee-employer relationship?
|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?
|:| Was timely notice of the accident given to Respondent?
|E Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?
|:| What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

FEEOPMmOOw

paid all appropriate charges for all reasonable and necessary medical services?

~

[]TPD

What temporary benefits are in dispute?

[] Maintenance X TTD

L. & What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. |:| Other

ICArbDec 4/22

Web site: www.iwcc.il.gov
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FINDINGS

On January 6, 2009, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $47,303.88; the average weekly wage was $909.69.
On the date of accident, Petitioner was 47 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $43,327.49 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $43,327.49.

Respondent is entitled to a credit of $186,133.14 under Section 8(j) of the Act.

ORDER

Having considered all the evidence, the Arbitrator finds that Petitioner proved injuries to her cervical spine, lumbar spine,
and left shoulder, but failed to prove that her current conditions of ill-being as to her cervical spine and lumbar spine,
including any chronic pain conditions, are causally related to the January 6, 2009 injury and failed to prove that her
current conditions of ill-being as to her left shoulder are causally related to the January 6, 2009 injury after the date that
Dr. Tonino found Petitioner to be at MMI, or October 15, 2010. The Arbitrator further finds that Petitioner is not entitled
to any medical treatment for her cervical spine or lumbar spine after March 25, 2009 and that she is not entitled to any
medical treatment for her left shoulder after October 15, 2010.

Petitioner is entitled to temporary total disability benefits of $606.46/week for 66 1/7 weeks, commencing July 10, 2009
through October 15, 2010, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $545.81/week for 87.5 weeks, because the injuries
sustained caused a 17.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

See Arbitration Decision order for case number 05WC018413, incorporated herein by reference.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

(g \Vgsipaes,

Signature of Arbitrator

JULY 6, 2023
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PROCEDURAL HISTORY

The instant claim, 09WC008021, is consolidated with claim number 05SWC018413. This matter proceeded to
arbitration on November 29, 2022 in Chicago, Illinois before Arbitrator Ana Vazquez. Issues in dispute include
(1) accident, (2) causal connection, (3) unpaid medical bills, (4) temporary total disability (“TTD”) benefits, and
(5) the nature and extent of the injury. Arbitrator’s Exhibit (“Ax™) 2. All other issues have been stipulated.

FINDINGS OF FACT

Petitioner is right-handed. Transcript of Proceedings on Arbitration (“Tr.”) at 15. Petitioner testified that she
was employed as a supervisor coordinator for the reading and math tutoring program by Respondent on January
6, 2009. Tr. at 20. Petitioner testified that she worked district-wide at seven schools. Tr. at 20. Petitioner
testified that the position required her to travel every day to the different schools. Tr. at 21, 47. Petitioner
testified that as a supervisor coordinator, she had 26 instructional aides and 10 retired teachers that were
tutoring. Tr. at 21. Petitioner testified that she would gather material, take the material to them, and check to
make sure that they were tutoring the students. Tr. at 21. Petitioner testified that the materials she took to the
instructional aides and retired teachers included books, papers, pencils, files, and kits. Tr. at 21. Petitioner
testified that she would work with students, as well as with the instructional aides and retired teachers, and that
she would also make sure they had everything they needed. Tr. at 21. Petitioner testified that she would have to
lift and carry materials weighing over 10 pounds and that she would bend and twist while working with
students. Tr. at 22, 48-49. Petitioner agreed that it was fair to say that she would lift between 10 and 20 pounds
of material when she was working in 2009. Tr. at 49. Petitioner testified that there was not a time when she had
to lift 50 pounds. Tr. at 49. Petitioner worked from 8:00 a.m. to 4:00 p.m. Tr. at 23.

Summary of treatment records prior to January 6, 2009

Petitioner offered records of treatment from Advocate Health Center covering Petitioner’s treatment from
February 2, 2005 through November 29, 2006. Petitioner’s Exhibit (“Px”) 2.

Overall, the records within Px2 document that Petitioner was seen multiple times for complaints of headaches,
diffuse body aches, muscle spasms, and neck pain. The records document that Petitioner was diagnosed with
migraine headaches and fibromyalgia, and that a history of severe osteoporosis and depression was consistently
noted. See Px2 at 68-72. The records also document that Petitioner underwent cervical spine, thoracic spine, and
lumbar spine x-rays on March 23, 2005, following a motor vehicle accident. Px2 at 53-55. The cervical spine x-
rays demonstrated minimal degenerative disc changes at C5-6 and the thoracic spine and lumbar spine x-rays
were normal. Petitioner also underwent a cervical spine CT on May 19, 2005, which showed (1) a moderate
sized broad based disc protrusion without stenosis at C4-5, (2) a disc bulge superimposed right foraminal
protrusion and uncovertebral osteophytes causing right foraminal stenosis at C5-6, and (3) bilateral
uncovertebral osteophytes, left greater than right, narrowing the left foramen at C6-7. Px2 at 43. Petitioner also
underwent an EMG/NCV on December 11, 2006 for cramping and spasms in her legs, which was normal. Px2
at 48.

January 6, 2009 accident

Petitioner testified that on January 6, 2009, she left her office at a school in Riverdale, Illinois and drove to
Harriet Tubman School, also in Riverdale. Tr. at 23-24. Petitioner testified that she parked in a secondary lot at
Harriet Tubman School because the primary lot was full. Tr. at 24-25, 49. Petitioner testified that the secondary
lot was provided for employees’ use and that it was maintained and controlled by Respondent. Tr. at 25.
Petitioner described the conditions in the secondary lot as “[i]t was a lot of snow covered with ice.” Tr. at 25.

1
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Petitioner testified that when she exited her car after parking, she held tutoring materials in her hand, and that
she slipped and fell as she walked in front of her car. Tr. at 26. Petitioner testified that she fell on her left side
and hit her head. Tr. at 26-27. Petitioner testified that she noticed pain in her head, neck, lower and upper back,
whole left side, and left shoulder after she fell. Tr. at 27-28.

Summary of treatment records post January 6, 2009

1A Ingalls Memorial Hospital

Petitioner offered treatment records from Ingalls Memorial Hospital (“Ingalls™) as Px3. The records reflect that
Petitioner was initially seen at Ingalls Occupational Health Center on January 7, 2009. Px3 at 7-14. A consistent
accident history is documented. Px3 at 10. Petitioner underwent a CT of the head and cervical spine. Px3 at
269-270. The head CT was unremarkable and without acute findings and the cervical spine CT revealed
degenerative disc disease with a mild posterior ridge complex at C5-6. Petitioner’s diagnoses were fall, cervical
pain/strain, and trapezius spasm/strain. Petitioner returned to Ingalls on January 9, 2009, January 14, 2009,
January 22, 2009, January 30, 2009, February 4, 2009, February 24, 2009, March 5, 2009, March 10, 2009, and
April 14, 2009. Px3 at 70-73, 77-82, 89-111, 113-119, 120-126, 127-132, 139-143, 144-148, and 149-162.
Petitioner was placed on restricted duty from January 7, 2009 through April 14, 2009, at which time she was
released to full duty.

Petitioner participated in 16 sessions of physical therapy at Ingalls Outpatient Rehabilitation Services from
January 8, 2009 to February 25, 2009. Px3 at 29-63.

Petitioner presented at Ingalls on June 30, 2010 for complaints of lower and upper back pain and neck pain. Px3
at 163-171. Petitioner’s diagnosis was acute on chronic back and neck pain.

Petitioner next presented at Ingalls on October 13, 2010, at which time she was admitted for the diagnoses of
intractable back pain and atypical chest pain and was discharged on October 19, 2010. Px3 at 209-403.

Petitioner again presented at Ingalls on August 21, 2011 and September 8, 2011. Px3 at 173-189, 191-209. On
September 8, 2011, Petitioner’s diagnosis was noted as chronic pain reported and query drug seeking behavior.

It was also noted that Petitioner began screaming and pulling out her intravenous fluid when told she was being
discharged. Px3 at 183, 187-188.

Petitioner was seen for lumbar radiculitis and sciatica on June 7, 2014. Px3 at 763-766. Petitioner underwent a
lumbar spine MRI, which demonstrated minimal disc bulges at L.4-5 and L5-S1. Px3 at 766.

Petitioner was seen for cervical radiculopathy on January 18, 2016, at which time a cervical spine MRI revealed
multilevel cervical spondylosis resulting in up to mild narrowing at the right neural foramen at C4-5 without
significant central stenosis. Px3 at 427-433. Petitioner was seen on February 24, 2016 for complaints of left
shoulder pain. Px3 at 427-433. A left shoulder MRI was obtained, which demonstrated (1) mild interstitial tear
along the musculotendinous junction of the supraspinatus tendon, (2) posterosuperior labral tear, and (3) mild
subacromial/subdeltoid bursitis. Px3 at 432.

ii, Beverly Park Medical Center/Dr. Michael Foreman

The records of Beverly Park Medical Center and Dr. Foreman were offered as Px4. Petitioner was under Dr.
Foreman’s care from April 1, 2009 through July 13, 2009. A consistent accident history is documented. Px4 at
3.

2
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In his note of May 22, 2009, Dr. Foreman noted decreased range of motion of the cervical spine, spasms and
tenderness to the thoracic spine, the lumbar spine, and right paracervical area on exam. Px4 at 3-5. Petitioner
had a positive straight leg raise test on the right. On exam of the left shoulder, Dr. Foreman noted a painful
range of motion in forward elevation and abduction and internal and external rotation at extremes. There was
diffuse glenohumeral joint tenderness with parascapular and supraspinatus muscle spasms and tenderness of the
deltoid and triceps muscles. Dr. Foreman’s diagnoses were post-traumatic cephalgia, post-traumatic cervical
spine strain with disc disease, post-traumatic thoracic spine strain, post-traumatic lumbar spine strain, post-
traumatic left shoulder/arm strains, clinical radicular symptoms to the right and left upper extremities secondary
to the cervical spine component, clinical radicular symptoms to the left lower extremity secondary to a
lumbosacral strain. Dr. Foreman noted that Petitioner was treating with Dr. Ronald Silver for her left shoulder
and that she had been receiving epidural injections from neurosurgeon, Dr. Malek. Px4 at 6. Petitioner
participated in physical therapy at Beverly Park Medical Center from May 12, 2009 to June 17, 2009. Px4 at 16-
33. Petitioner testified that while treating with Dr. Foreman, she noticed that she was still in a lot of pain in her
back, neck, left shoulder, and left side. Tr. at 31.

iii, Dr. Ronald Silver

Petitioner offered the records of Dr. Ronald Silver as Px5. Petitioner was under the care of Dr. Silver from July
10, 2009 to February 10, 2015. On July 10, 2009, Dr. Silver documented a consistent accident history. Px5 at 3.
Dr. Silver’s diagnosis was rotator cuff impingement. Dr. Silver recommended an arthroscopic subacromial
decompression, and he placed Petitioner on restrictions of no use of the left arm above shoulder level and no
lifting with the left arm. Px5 at 3-4. Petitioner followed up with Dr. Silver on September 2, 2009 and October
14, 2009, and a subacromial cortisone steroid injection was administered on each visit. Px5 at 5-6.

On December 2, 2009, Petitioner underwent a (1) arthroscopic subacromial decompression-partial anterior
acromioplasty, coracoacromial ligament transection, and subacromial synovectomy, (2) arthroscopic
debridement, and (6) arthroscopic distal clavicle resection. Px5 at 48-49. Petitioner’s postoperative diagnosis
was rotator cuff impingement of the left shoulder. Petitioner testified that Dr. Silver sent her to Rapid Rehab for
physical therapy from February 2010 through October 2010. Tr. at 33. Records from Rapid Rehab were not
offered.

Petitioner presented for monthly follows up with Dr. Silver in 2010 through 2011. Px3 at 7-31. Petitioner was
doing well following surgery and was making progress, however, on March 17, 2010, Dr. Silver noted that
Petitioner had a set back in physical therapy when she strained her neck and upper back when lifting weights.
Px5 at 10. On May 12, 2010, Dr. Silver noted that Petitioner had lost flexion to 90 degrees due to recurrent
inflammation, and he administered a subacromial cortisone injection into Petitioner’s left shoulder. Px5 at 12.
On June 30, 2010, Dr. Silver noted that Petitioner’s left shoulder had regressed due to lack of physical therapy,
and he administered another subacromial cortisone injection. Px5 at 14.

On July 28, 2010, Dr. Silver noted that Petitioner was not ready to proceed with a functional capacity evaluation
(“FCE”) and that she had not reached MMI. Px5 at 16. Petitioner underwent an FCE on August 11, 2010, which
documented that she gave a reliable effort and that she was unable to perform all the physical requirements of
her job. Px5 at 56-57; Tr. at 33. On August 25, 2010, Dr. Silver noted that Petitioner had undergone an FCE and
that the restrictions reflected in the FCE were permanent lacking any further physical therapy. Px5 at 17. On
September 24, 2010, Dr. Silver noted that Petitioner’s left shoulder had deteriorated after she felt that her left
shoulder was wrenched during the FCE. Px5 at 18. Another subacromial cortisone injection was administered
into Petitioner’s left shoulder. On October 27, 2010, Dr. Silver noted that Petitioner would be referred to a pain
management clinic. Px5 at 19. Petitioner underwent additional subacromial cortisone injections on March 23,
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2011 and August 12, 2011. Px5 at 24, 29. On September 16, 2011, Dr. Silver recommended a revision
arthroscopy. Px5 at 29. Petitioner testified that she did not undergo the second surgery recommended by Dr.
Silver. Tr. at 34.

Dr. Silver administered another subacromial cortisone injection on August 8, 2012. Px5 at 33. On November
21,2012, Dr. Silver noted that he had reviewed Dr. Konowitz’s IME and that he agreed with Dr. Konowitz’s
recommendation of an MR arthrogram of the left shoulder. Px5 at 34.

Petitioner underwent an MR arthrogram of the left shoulder on December 7, 2012, which demonstrated (1)
limited examination due to repetitive motion, (2) probably intravasation of contrast into the subscapularis
tendon without evidence of a full thickness rotator cuff tear, (3) no definite labral tear, and (4) COPD in the left
lung. Px5 at 52. On December 12, 2012, Dr. Silver noted that the MRI arthrogram demonstrated further partial
thickness tearing of the rotator cuff, which had been the cause of Petitioner’s continued symptoms. Px5 at 35.
He continued to recommend further arthroscopy. Petitioner followed up with Dr. Silver in December 2013 and
almost monthly from February 2013 through November 2013. Px5 at 36-44. Dr. Silver gave causal connection
opinions in his records of July 17, 2013 and November 20, 2013. Px5 at 44-45.

Petitioner returned to Dr. Silver on January 21, 2015, at which time he noted that he would proceed with
surgery on Petitioner’s personal insurance. Px5 at 46. The last record of Petitioner’s treatment with Dr. Silver is
of February 10, 2015, at which time he noted that an MRI would be obtained. Px5 at 47. Petitioner testified that
she stopped seeing Dr. Silver in 2016 because he retired. Tr. at 34-35.

Dr. Silver placed Petitioner on light duty with restrictions through March 22, 2011 and kept Petitioner off work
beginning March 23, 2011 through July 17, 2013. Px5 at 58.

v, Dr. Michel Malek

Petitioner offered the records of Dr. Michel Malek as Px6. Petitioner was referred to Dr. Malek by Dr Foreman.
Px6 at 6-8. Petitioner initially saw Dr. Malek on May 7, 2009, at which time he documented a consistent
accident history and diagnosed Petitioner with status post fall with left cervical and left lumbar radiculopathy.
Dr. Malek kept Petitioner off work. Dr. Malek administered cervical epidural steroid injections at C6-7 on May
21, 2009, June 4, 2009, and June 18, 2009. Px6 at 9-14.

Petitioner followed up with Dr. Malek on July 2, 2009, and he continued to keep Petitioner off work. Px6 at 15-
16. Dr. Malek administered a caudal epidural steroid injection and left L5-S1 transforaminal epidural steroid
injection on July 2, 2009 and a left L5-S1 transforaminal epidural steroid injection on July 20, 2019. Px6 at 17-
22. Petitioner testified that the injections administered by Dr. Malek did not help at all, and that she noticed that
she still had pain and did not get any relief. Tr. at 37.

V. Dr. Peter Snitovsky

Petitioner offered the records of Dr. Peter Snitovsky as Px7. Petitioner saw Dr. Snitovsky on May 7, 2009 and
July 7,2009. Px7 at 1-4. A consistent accident history is documented in the May 7, 2009 record. Px7 at 1. Dr.
Snitovsky’s diagnosis on May 7, 2009 was cervical spine radiculitis and his diagnoses on July 7, 2009 were
cervical spine radiculitis and lumbar spine radiculitis. Px7 at 1. On July 7, 2009, Dr. Snitovsky recommended an
EMG scan of the left lower extremity and recommended restrictions of no pushing, pulling, or lifting over 5
pounds.
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Vi, Pain Management Institute/Dr. Zaki Anwar

Petitioner offered the records of Pain Management Institute and Dr. Zaki Anwar as Px8, Px29, and Px32. The
first visit recorded is August 28, 2009. Px8 at 23-25. On that date, Dr. Anwar administered a sciatic nerve
block. Petitioner continued to treat with Dr. Anwar on an almost monthly basis through October 2022. Most of
Dr. Anwar’s records do not document any physical examination findings.

Dr. Anwar administered L5-S1 bilateral transforaminal lumbar epidural steroid injections on October 30, 2009,
April 6,2010, May 28, 2010, July 16, 2010, December 21, 2011, March 21, 2012, August 7, 2013, and January
15, 2014. Px8 at 31-32, 44-45, 49, 53, 87-88, 96-97, 135-136, 144-145.

Dr. Anwar administered L4-5 and L5-S1 bilateral transforaminal lumbar epidural steroid injections on July 16,
2014, December 3, 2014, June 3, 2015, June 7, 2017, January 24, 2018, October 17, 2018, February 13, 2019,
July 17, 2019, September 16, 2020, and September 27, 2022. Px8 at 148-149, 153-154, 159-160, 188-189, 214-
215, 252-253, 264-265, 278-279, 319-320; Px32 at 56-57.

Dr. Anwar administered bilateral facet joint injections at L4-5 and L5-S1 on August 5, 2020. Px8 at 313-314.

Dr. Anwar administered left cervical transforaminal epidural steroid injections at C4-5, C5-6, and C6-7 on
November 10, 2009, December 18, 2009, August 6, 2010, September 7, 2011, February 27, 2013, June 19,
2013, December 4, 2013, October 23, 2019. Px8 at 34-35, 37-38, 55, 75-76, 121-122, 131-132, 141-142, 285-
286

Dr. Anwar administered left cervical transforaminal epidural steroid injections at C3-4, C4-5, and C5-6 on April
25,2018. Px8 at 226-227.

Dr. Anwar administered left cervical facet joint injections at C4-5, C5-6, and C6-7 on April 23, 2010 and June
24, 2020. Px8 at 48, 307-308.

Petitioner was given a sciatic nerve block on April 14, 2011. Px8 at 65.

Dr. Anwar administered right cervical medial branch (facet) radiofrequency thermal ablation at C5-6 and C6-7
on November 7, 2011. Px8 at 81-82.

Dr. Anwar administered left cervical facet joint injections at C3-4, C4-5, C5-6, and C6-7 on May 7, 2014 and
January 14, 2015. Px8 at 146-147, 155-156.

Dr. Anwar administered left cervical medial branch (facet) radiofrequency ablation at C3-4, C4-5, and C5-6 on
April 13,2016. Px8 at 165-166.

Dr. Anwar administered right cervical medial branch (facet) radiofrequency thermal ablation at C3-4, C4-5, and
C5-6 on October 5, 2016. Px8 at 171-72.

Petitioner was given a subscapular nerve block and trigger point injections into the supraspinatus muscle of the
left shoulder on May 12, 2011. Px8 at 66-67. Petitioner also underwent PRP injections into her left shoulder on
October 19, 2017, February 22, 2018, and May 29, 2018. Px8 at 205-206, 219-222, 232-234.

On January 23, 2020, Petitioner was administered a lumbar paravertebral TPI hemocyte autologous injection.
Px8 at 293-295.
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Dr. Anwar prescribed Petitioner anti-inflammatory medications, muscle relaxants, neuropathic medications, and
opioid medications for pain relief, including morphine and Percocet.

Dr. Anwar also referred Petitioner for psychiatric evaluation and treatment with Dr. Timothy McMannus and
Dr. Wajid Khan. Px8, 29, 32; Tr. at 39. Petitioner testified that she was under the care of Dr. Khan from March
23,2011 through December 12, 2012. Tr. at 39. Petitioner testified that Dr. Kahn would talk to her about
handling her pain. Tr. at 40. The records of Dr. McMannus and Dr. Khan were not offered.’

On September 16, 2010, Petitioner reported having severe pain in her neck, shoulder, left arm, and back
following an FCE done the week prior. Px8 at 57.

On December 20, 2012, Dr. Anwar noted that Petitioner should see a gastrointestinal physician for GI upset
which had developed over the years due to using high doses of anti-inflammatory medications. Px8 at 117.

On March 16, 2017, Petitioner reported an aggravation of back, leg, neck, and left shoulder pain after a recent
motor vehicle accident. Px8 at 183-184. Petitioner reported that she had noticed worsening pain in her neck and
low back since the accident. Petitioner continued with the same reporting of an aggravation of pain following a
motor vehicle accident on May 4, 2017, June 12, 2017, July 20, 2017, August 14, 2017, and September 11,
2017. Px8 at 185-186, 190-192, 194-196, 197-200, 201-204.

On May 9, 2019, Dr. Anwar noted that Petitioner’s drug screens for the past six months had negative results for
opiates, and that Petitioner reported taking more pills than usual and running out early. Dr. Anwar noted that if
Petitioner was not consistent with her opiate medication management in the future, he would consider
discharging her from his practice. Px8 at 272-274.

On July 16, 2020, Petitioner complained of an aggravation of low back pain, after a slip and fall injury with a
right ankle sprain and that Petitioner presented for recommendations. Px8 at 309-310.

Petitioner reported a new onset of right shoulder pain on January 25, 2021. Px29 at 46-49. On April 26, 2022,
Dr. Anwar noted that Petitioner was not capable of working due to her neck, low back, and right shoulder pain.
Px32 at 33-36. The last record of treatment offered is of October 27, 2022, at which time Petitioner’s diagnoses
were cervical spondylosis without myelopathy or radiculopathy, lumbosacral radiculopathy, pain in the left
shoulder, and lumbar degenerative disc disease. Px32 at 11-13.

vii. = Dr. Kevin Dolehide

Petitioner offered the records of Vista Medical Group, which includes the records of Petitioner’s treatment with
Dr. Dolehide, as Px10. Within Px10 are records of Petitioner’s treatment for unrelated conditions with Dr. Kara
Davis.

The records document that Petitioner saw Dr. Dolehide for abdominal pain related complaints on January 8§,
2014, January 29, 2014, March 19, 2014, August 25, 2014, March 4, 2015, June 14, 2016, February 15, 2017,
and May 7, 2018. Px10 at 59-63, 115-120, 126-130, 169-172, 209-212, 218-221, 227-231, 232-235.

! At arbitration, Petitioner offered Petitioner’s Exhibit 21, Dr. Timothy McMannus’ bill for $400.00. Respondent objected to the
admission of Petitioner’s Exhibit 21, and the Arbitrator reserved ruling on the admission of Petitioner’s Exhibit 21 at Petitioner’s
request. As the records of Dr. McMannus were not offered, Respondent’s objection is sustained, and Petitioner’s Exhibit 21 is
rejected.
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Within Px10 are records from MetroSouth Medical Center documenting Petitioner presenting to the Emergency
Department on September 7, 2018 following a motor vehicle accident, where she was rear ended. Px10 at 376-
384. Petitioner reported that she was thrown forward and struck the back of her head against the headrest. She
denied back pain or any injuries to her extremities. A cervical spine MRI was obtained, which demonstrated
minimal scattered degenerative changes and no acute findings or abnormalities. Px10 at 379.

viti. ATI Physical Therapy

Petitioner offered the records of ATI Physical Therapy as Px9. Petitioner participated in eight sessions of
physical therapy from October 21, 2015 to December 2, 2015. Px9 at 123. Petitioner participated in 10 sessions
of physical therapy from January 19, 2016 through March 8, 2016. Px9 at 82-122. Petitioner participated in 17
sessions of physical therapy from May 14, 2019 through July 15, 2019. Px9 at 23-81.

FCE Report dated September 8, 2010

Respondent offered into evidence an FCE performed by Petitioner on September 8, 2010. Respondent’s Exhibit
(“Rx™) 3. The report documents that Petitioner had a very low level of physical effort during the assessment.
According to the FCE, Petitioner was unable to lift greater than eight pounds. The report also documents that
Petitioner showed inconsistent and unreliable reports of pain and disability, including (1) an inability to squat,
crouch or stoop, (2) that she could not lift overhead, but was able to do so in certain circumstances, and (3) that
Petitioner reported that she was unable to sit or stand greater than five to 10 minutes, but the therapist noted that
Petitioner was able to sit and stand throughout the entire testing day of 4.5 hours. Rx3 at 2. The FCE results,
along with clinical observations, questioned the reliability and accuracy of Petitioner’s report of pain and
disability. Rx3 at 3. The report also noted that it was believed that Petitioner could do more than she stated or
perceived. Rx3 at 3.

Motor vehicle accidents post January 6, 2009

On cross examination, Petitioner testified that since the 2009 work accident, she had additional injuries from car
accidents. Tr. at 56. Petitioner testified that she had not reinjured her neck, back, or left shoulder in these
accidents, and that she had reinjured her back. Tr. at 56. Petitioner testified that she mentioned the car accidents
to Dr. Anwar. Tr. at 57. When asked if it sounded correct that she was involved in one car accident in 2009, in
two car accidents in 2014, in one car accident in 2015, and in one car accident in 2017, Petitioner responded
“[p]robably.” Tr. at 57.

Petitioner remembered that after the February 12, 2009 car accident, her car insurance declared her car a total
loss. Tr. at 57. When asked if she remembered being taken by ambulance to Saint Margaret Hospital following
that accident, Petitioner responded “[p]robably. I don’t remember.” Tr. at 57-58. Petitioner testified that just her
low back was involved in that car accident. Tr. at 58.

Regarding the February 12, 2014 car accident, Petitioner did not remember the accident, but remembered that
she was driving and that her car was hit in the front. Tr. at 59. Petitioner testified that she thought her back was
injured in that accident, but that she did not remember because there were some accidents where she was not
injured. Tr. at 59. Petitioner did not remember seeing a doctor for that accident. Tr. at 59.

Petitioner testified that the May 1, 2014 accident involved her daughter, and that she was not involved in that
accident. Tr. at 60.
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Petitioner did not remember the November 12, 2015 car accident. Tr. at 60. Petitioner then testified “[i]n 2015
that’s probably the one that happened in South Holland, and it was just a car that bumped into my car.” Tr. at 61.
Petitioner testified that she did not remember what body part was injured and that she did not think she injured
any body part. Tr. at 61. Petitioner did not remember if she saw any doctors for this accident. Tr. at 61.

Regarding the February 22, 2017 car accident, Petitioner remembered being admitted and discharged several
times from Franciscan Health following that car accident. Tr. at 61-62. On redirect examination, Petitioner
testified that she returned to her “baseline” following the car accidents, and that after the February 2017 accident,
it took just a couple of weeks to return to her pain baseline. Tr. at 72-73.

Respondent offered Rx7, GEICO records of Petitioner’s motor vehicle accidents between 2009 and 2017, and
Rx8, Franciscan St. Margaret Health medical records from 2017.

The GEICO records contain documents which reflect five motor vehicle accidents having occurred on February
12, 2009, February 14, 2014, May 1, 2014, November 28, 2015, and February 22, 2017. The records also reflect
that Petitioner was transported to St. Margaret via ambulance following the February 12, 2009 motor vehicle
accident, and that following the February 22, 2017 accident, Petitioner was seen at the emergency room of
Franciscan Alliance- Franciscan Health Hammond (“Franciscan Alliance”) for complaints of pain in the left leg,
back, and left shoulder and worsening headaches, and that she participated in several sessions of physical
therapy at ATI for her cervical spine and lumbar spine. Rx7 at 193-315, 323-345,

The records of Franciscan Alliance reflect that Petitioner sought treatment at the emergency room on February
22,2017, having been transported by CCFD. Rx8 at 8. Petitioner complained of head, neck, back, and left
shoulder pain. Rx8 at 8. A cervical spine CT was obtained which showed degenerative changes at C4-5 and C5-
6, with severe at C5-6 level. The C5 disc space was noted to be mildly narrowed and no significant foraminal
stenosis was identified. Rx8 at 13. X-rays of the lumbar spine, thoracic spine and left shoulder were obtained
and were negative. Rx8 at 13-14. Petitioner’s diagnoses were acute cervical strain and traumatic myalgia. Rx8
at 15. Petitioner was admitted for observation and was discharged on February 23, 2017, with the discharge
notes indicating that Petitioner needed outpatient physical therapy for her left leg and a rolling walker. Rx8 at
55, 214.

Petitioner then presented at the emergency room on April 24, 2017 for complaints of chest pain after left
shoulder therapy, which the Petitioner reported was different than the chronic left shoulder pain. Rx8 at 355.
The admitting records note that Petitioner was 56 years old with a history of chronic neck and shoulder pain
following a mechanical fall many years ago, and that the pain worsened after a minor motor vehicle accident in
February 2017. It was noted that Petitioner had a pain management appointment already scheduled, and that she
was asked to keep the appointment. It was also noted that Petitioner was ambulating with a cane, which was her
baseline. Rx8 at 242. Petitioner was again admitted and was discharged on April 27, 2017. Petitioner’s
diagnoses were chest pain with moderate risk for cardiac etiology and chronic left shoulder pain. Rx8 at 245.

Petitioner again presented at the emergency room on May 6, 2017, for complaints of pain to her head, neck,
whole back, and whole left side. Rx8 at 601-602. Petitioner was ambulatory with a walker. Petitioner reported
that the pain was worse than usual, that she had a fall in 2009 which started the pain, and that in February 2017
she had a car accident which exacerbated the pain. Petitioner was again admitted and was discharged on May 8,
2017. Petitioner’s diagnoses were intractable pain, low back pain radiating to left leg, chronic neck pain, and
chronic left shoulder pain. Rx8 at 607. It was noted that it was discussed with Petitioner, who reported only
minimal relief with pain medication, and after review of medical records that there was no obvious, identifiable
cause for her pain that had been elicited with testing up to that point. Rx8 at 605.
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Petitioner testified that she tried working with the restrictions given to her at Ingalls, and that while working, she
noticed that the pain was getting stronger and that she could hardly move her shoulder and left arm. Tr. at 29-30.

Petitioner testified that she never worked again after July 10, 2009, and that she worked light duty until that
date. Tr. at 32. Petitioner testified that Dr. Silver took her off work. Tr. at 32. Petitioner testified that she has not
worked at all since July 9, 2009. Tr. at 43-44, 52. On cross examination, however, Petitioner testified that in
2021, she did some consulting work for a business, where she answered and made phone calls from her home.
Tr. at 52. Petitioner testified that “it was just a one-time thing just making some calls for a grant program that
the government was giving out.” Tr. at 52. Petitioner testified that she was paid and she received a check, and
that she worked for two months. Tr. at 53.

Current condition

Petitioner testified that the left shoulder surgery did not help and that it got worse. Tr. at 35.

Petitioner testified that at the time of arbitration, she continued to treat with Dr. Anwar, and that he continued to
prescribe her pain medication, including hydrocodone and tramadol. Tr. at 41-42. On cross examination,
Petitioner testified that the epidural steroid injections given to her by Dr. Anwar give her “probably about 50
percent relief.” Tr. at 51. On redirect examination, Petitioner testified that the relief from the injections lasts
around two months. Tr. at 71.

Petitioner testified that Dr. Dolehide continued to prescribe her medication for her stomach because of the pain
medication, including gabapentin and ranitidine, and that Dr. Davis prescribes her muscle relaxers, medication
for stress and blood pressure because of the pain, and Voltaren. Tr. at 43, 66.

Petitioner testified that at the time of arbitration, she noticed that she was she was constantly in pain, and that the
pain was in her left leg, left side, shoulder, back, neck, and head. Tr. at 44. Petitioner testified that it hurts when
she lifts items and that it hurts to walk. Tr. at 45. On cross examination, Petitioner testified that she is constantly
in pain, and that she hurts while trying to wash dishes or trying to stand up. Tr. at 73-74. Petitioner testified that
she washes her own dishes because she does not have a dishwasher. Tr. at 74. Petitioner testified that standing
for short periods is difficult, and that sitting bothers her because it hurts her back, neck, and leg. Tr. at 74.
Petitioner testified that her pain at the time of arbitration was a seven or eight out of 10. Tr. at 69.

The Arbitrator took notice that Petitioner sat for the entirety of arbitration, which was over an hour in duration,
and that Petitioner cried twice during her testimony. Tr. at 75.

Evidence deposition of Dr. Julie Wehner, Respondent’s Section 12 physician

Dr. Julie Wehner testified by way of evidence deposition on June 17, 2011. Rx1. Dr. Wehner is a board-certified
orthopedic surgeon. Rx1 at 4.

Dr. Wehner examined Petitioner on March 25, 2009. Rx1 at 5. On March 25, 2009, Petitioner provided Dr.
Wehner with a consistent accident history and Dr. Wehner performed a physical examination of Petitioner. Rx1
at 6-7. Dr. Wehner also reviewed Petitioner’s cervical spine MRI of February 10, 2009, that showed some
minimal bulging, some hypertrophic spurring, and minimal listhesis of C5 in relation to C4. Rx1 at 8. Dr. Wehner
testified that these were all minimal changes and consistent with the normal aging process. Rx1 at 8. Dr. Wehner
testified that they were not clinically significant findings and not expected to be pain generators. Rx1 at 8. Dr.
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Wehner also reviewed Petitioner’s head CT scan of January 7, 2009, which was normal, and Petitioner’s neck
CT scan of January 7, 2009, that showed degenerative disc disease at C5-6. Rx1 at 8. Dr. Wehner testified that
these test results were not clinically significant. Rx1 at 8.

Dr. Wehner testified that her diagnosis was head contusion and cervical sprain based on the mechanism of injury.
Rx1 at 8. Dr. Wehner testified that she noted that Petitioner’s complaints of diffuse pain radiating down both
arms and her right leg did not correspond to any findings on MRI. Rx1 at 9. Dr. Wehner testified that a decreased
activity pattern and six to 12 physical therapy sessions are recommended for contusions and sprains. Rx1 at 9.
Dr. Wehner testified that at the time of her March 25, 2009 report, Petitioner was two and a half months out from
her injury, and that she should have been able to return to work full duty. Rx1 at 9-10. Regarding her opinion as
to causal connection, Dr. Wehner testified that Petitioner sustained a soft tissue injury related to the slip and fall,
the course of treatment was appropriate, and that Petitioner’s ongoing subjective complaints of pain appeared out
of proportion to the injury and no longer appeared appropriate to the injury. Rx1 at 10. Dr. Wehner agreed that
she found Petitioner to be at maximum medical improvement (“MMI”) as of March 25, 2009. Rx1 at 10.

Dr. Wehner conducted a second examination of Petitioner on March 11, 2011 and she summarized her physical
examination findings. Rx1 at 10-14. Dr. Wehner summarized the records she reviewed in conjunction with her
second examination. Rx 1 at 14-17. Dr. Wehner testified that her diagnosis of Petitioner did not change after her
second examination of Petitioner and her review of additional records. Rx1 at 17. Regarding the treatment that
Petitioner had received, Dr. Wehner testified that she did not believe that the injection treatment by Dr. Malek
and Dr. Anwar or the 90 visits of physical therapy were medically necessary or reasonable for the injury. Rx1 at
17. Regarding her assessment of Petitioner’s complaints at the time of the second evaluation, Dr. Wehner testified
that Petitioner’s subjective complaints had increased, her clinical exam showed more self-limiting behavior
patterns as well as more marked symptom magnification behaviors, and the subjective complaints and clinical
findings on exam could no longer be explained based on the date of injury of January 6, 2009. Rx1 at 18. Dr.
Wehner testified that her prognosis of Petitioner at that time was fair to poor because she had subjective
complaints of pain that did not have a specific physical finding or radiographic finding to explain them. Rx1 at
18. Regarding her comments about markedly positive Waddell findings in her report, Dr. Wehner testified that
Petitioner was markedly positive for all four Waddell tests. Rx1 at 19. Regarding Petitioner’s ability to return to
work, Dr. Wehner testified that her opinion on March 1, 2011 was that there were no medical limitations. Rx1 at
19. Dr. Wehner testified that she found Petitioner was still at MMI at the time of her March 11, 2011 evaluation,
and that she did not find that anything changed from her March 25, 2009 exam. Rx1 at 19. Regarding her opinion
as to Petitioner’s need for further treatment, Dr. Wehner testified that Petitioner’s treatment had been extensive
and based on subjective complaints and not on any specific radiographic findings or clinical findings, that
Petitioner had done poorly following the shoulder scope surgery and had higher pain complaints after the
injections, so there was no medical reason to believe that any further treatment would change the course of her
subjective complaints and she would not recommend any further medical intervention. Rx1 at 20.

On cross examination, Dr. Wehner testified that she did not have an independent recollection of the March 25,
2009 examination. Rx1 at 22. Dr. Wehner agreed that she did not indicate in her report that there was no spasm
in Petitioner’s neck. Rx 1 at 22. Dr. Wehner testified that she did not check Petitioner for tenderness in the neck,
for range of motion of the shoulders, or for tenderness or crepitation of Petitioner’s shoulder. Rx1 at 22. Dr.
Wehner testified that she reviewed the film of the February 10, 2009 MRI, and that minimal disc bulging in and
of itself does not produce symptoms. Rx1 at 23. Dr. Wehner testified that she knew that Petitioner had
hypertrophic spurring at multiple levels, and that a pain condition is not assessed based on spurring. Rx 1 at 23.
Dr. Wehner agreed that she noted that Petitioner had minimal listhesis of C5 in relation to C4 and testified that
minimal listhesis does not produce symptoms. Rx1 at 24. Regarding the MRI of February 10, 2009, Dr. Wehner
agreed that the radiologist made additional findings including compression at the C4-5, C5-6, and C6-7, and
agreed that the radiologist noted it was causing spinal stenosis on the right and left foraminal compromise. Rx1
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at 25. Dr. Wehner testified that stenosis can produce symptoms including neck pain and sometimes pain in a

radicular distribution. Rx1 at 25. Dr. Wehner testified that there was no significant stenosis on the MRI. Rx1 at

25. Dr. Wehner testified that she reviewed the report of the April 17, 2009 MRI. Rx1 at 26. Dr. Wehner testified

that mild degenerative changes cannot become symptomatic by trauma. Rx1 at 27. Dr. Wehner testified that she
reviewed the report of the shoulder MRI. Rx1 at 28.

Evidence deposition of Dr. Alexander E. Obolsky, Respondent’s Section 12 physician

Dr. Alexander E. Obolsky testified by way of evidence deposition taken on July 14, 2014. Rx6. Dr. Obolsky is a
forensic psychiatrist and is board-certified in general psychiatry, forensic psychiatry, and addiction psychiatry.
Rx6 at 4-7.

Dr. Obolsky testified that he was familiar with Petitioner because Petitioner was referred to him for an
independent psychiatric examination, and that Petitioner was in his office on three different occasions, and that
he personally interviewed Petitioner for two and a half hours on the third occasion on June 11, 2013. Rx6 at 11,
12. Dr. Obolsky reviewed Petitioner’s medical records prior to meeting with Petitioner, including the emergency
room records from January 7, 2009. Rx6 at 12-13. Petitioner reported a consistent accident history to Dr. Obolsky.
Rx6 at 12. Dr. Obolsky testified that at the time he interviewed Petitioner, she reported headaches, spasms in her
back on the left side more than the right, weakness and stiffness, difficulties with equilibrium and a limping gait,
eye pain with her headaches, tachycardia with high levels of pain, increased blood pressure with high levels of
pain, symptoms on the right side because of overuse, difficulty getting out of bed because of pain and spasms,
pain levels of six or seven out of 10 on a regular basis and the highest level of pain above 10, and that she would
go to the emergency room when her pain levels were above 10. Rx6 at 15. Regarding mental symptoms, Dr.
Obolsky testified that Petitioner’s mental symptoms coalesce around her overall complaints of depression and
anxiety, and that Petitioner reported crying a lot, that she was tired of being in pain, that she wanted her life back,
that she felt that her life was taken away from her, that she did not enjoy life anymore, that she slept more and
did not spend as much time with her friends like she used to, and that she found herself isolating herself from her
friends. Rx6 at 15-16. Dr. Obolsky testified that Petitioner also reported that two of her friends had passed away
in the year prior to the interview. Rx6 at 16. Dr. Obolsky testified that his overall impression from his interview
and from Petitioner’s presentation was that Petitioner took care of herself hygienically and had some pampering.
Rx6 at 19. Dr. Obolsky testified that “[i]n an individual who is suffering from major depression, we see a
significant decrease in the person taking care of their hygiene or appearance, and that is because they no longer
are able to experience pleasure. And so the fact that she does it on a regular basis indicates to me that there was
an inconsistency between her report of how severe her depression was and her report to her psychiatrist and what
I see when she walked into my office or was even in my office on three occasions.” Rx6 at 19. Dr. Obolsky
testified that he was specifically speaking of Dr. Khan, when he testified as to Petitioner’s psychiatrist, and that
Dr. Khan initially diagnosed Petitioner with mood disorder due to a degenerative condition and that Dr. Khan’s
final diagnosis was major depression. Rx4 at 20.

Dr. Obolsky testified that his office performed psychological and psychometric testing, and that the testing did
not lead him to believe that Petitioner had a mood disorder or major depression. Rx4 at 21. Dr. Obolsky testified
that the tests administered included the MMPI-2 and BHI-2. Rx6 at 21. The MMPI-2 looks at a person’s
psychological functioning now and over long term, and Petitioner had presented with significant depressive and
anxiety symptoms on that test; however, Petitioner elevated on the scale that measures authenticity of the reported
symptoms. Rx6 at 21. Dr. Obolsky testified that the result of the MMPI-2 indicated that Petitioner presented non-
credible over reporting of psychiatric and physical symptoms. Rx6 at 22. Dr. Obolsky testified that the results of
the BHI-2 demonstrated a very high level of depression and anxiety; however, Petitioner’s results were so
negative and extreme that she scored in the 99" percentile for individuals who were asked to exaggerate their
symptoms, which is called “faking bad.” Rx6 at 22. Dr. Obolsky testified that Petitioner’s symptoms were
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extremely exaggerated on both tests. Rx6 at 22. Dr. Obolsky testified that they also evaluated Petitioner’s

cognitive functioning, and Petitioner was in an average range, which was inconsistent with the kind of depression

that Petitioner reported and endorsed. Rx6 at 24-25. Dr. Obolsky testified that they also performed the SIMS test

for malingering, and that Petitioner was not malingering on that test. Rx6 at 26. Dr. Obolsky testified that

Petitioner tested one point below the CogAT score for identification of suspected malingering. Rx6 at 26. Dr.
Obolsky testified that he diagnosed Petitioner with malingering. Rx6 at 29.

On cross examination, Dr. Obolsky testified that he never performed a physical examination of Petitioner. Rx6
at 53. Dr. Obolsky testified that his diagnosis of malingering indicated that Petitioner’s complaints of pain were
incongruent with the evidence of her actual functioning, and that he relied on the physicians that performed
physical examinations of Petitioner in making that diagnosis. Rx6 at 53-54. Dr. Obolsky testified that Drs. Silver,
Malek, and Anwar did not conclude that Petitioner was malingering. Rx6 at 55-56. Dr. Obolsky testified that he
was familiar with the August 11, 2010 FCE that concluded that Petitioner gave a reliable effort and that it was
inconsistent with the diagnosis of malingering. Rx6 at 56-57. When asked if he had an opinion as to when
Petitioner’s malingering began, Dr. Obolsky responded that Petitioner’s malingering was first identified by Dr.
Wehner, during Petitioner’s first IME. Rx6 at 57. Dr. Obolsky testified that it was impossible for him to say
whether Petitioner was malingering after her IME with Dr. Wehner. Rx6 at 57. Dr. Obolsky testified that
Petitioner’s statement that she did not enjoy life was discrepant from other evidence that indicated that she did
enjoy life. Rx6 at 61. Dr. Obolsky agreed that he did not review records from Dr. Silver after November 23, 2011.
Rx6 at 58.

On redirect examination, Dr. Obolsky testified that overall, Petitioner did not show objective evidence of an
individual who is not enjoying her life due to either severe physical complaints or depression or demoralization,

and that Petitioner did not show symptoms of demoralization. Rx6 at 71-72.

Evidence deposition of Dr. Pietro Tonino, Respondent’s Section 12 physician

Dr. Pietro Tonino testified by way of evidence deposition on December 16, 2019. Rx2. Dr. Tonino testified as to
his education and credentials as an orthopedic surgeon. Rx2 at 4-6.

Dr. Tonino first examined Petitioner on September 28, 2009. Rx1 at 7. Dr. Tonino also reviewed medical records
and provided a summary of the records he reviewed. Rx2 at 8-11. Dr. Tonino did not have the films or report of
the left shoulder MRI. Rx2 at 9. Dr. Tonino physically examined Petitioner on September 28, 2009, he
summarized his physical exam findings, and testified that he was not sure Petitioner was putting forth full effort
on exam. Rx2 at 10. Dr. Tonino testified that his impression was a cervical strain and subjective left greater than
right shoulder complaints. Rx2 at 11. Dr. Tonino testified that at that time, he thought Petitioner would benefit
from seeing a cervical spine specialist as her complaints appeared to be mostly cervical in origin and radiating to
both shoulder areas as opposed to coming primarily from her shoulder. Rx2 at 11. Dr. Tonino testified that his
opinion at that time was that Petitioner’s treatment had been reasonable, necessary, and appropriate for her clinical
condition. Rx2 at 12.

Dr. Tonino testified that he reviewed the left shoulder MRI of April 17, 2009, but could not recall if he had looked
at the films. Rx2 at 12-13. Dr. Tonino testified that on MRI he saw that Petitioner had rotator cuff tendinopathy,
but no significant tears, and some subacromial bursitis, some mild to moderate acromioclavicular changes, and a
small joint effusion of the left shoulder. Rx2 at 13. Dr. Tonino testified that his impression after review of the
MRI was that he wanted Petitioner to still see a cervical spine specialist, and if that was cleared, that it would be
reasonable for Petitioner to have an arthroscopy of the left shoulder. Rx2 at 13.
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Dr. Tonino next examined Petitioner on June 7, 2010 and he reviewed additional medical records in conjunction

with his exam. Rx2 at 14. Dr. Tonino summarized his exam findings. Rx2 at 15-16. Dr. Tonino testified that his

impression as of June 7, 2010 was left shoulder pain. Rx2 at 16. Dr. Tonino testified that he was not worried

about a frozen shoulder with Petitioner. Rx2 at 17. Regarding Petitioner’s activity or work restrictions, Dr. Tonino

testified that his opinion at that time was a 10-pound lifting restriction and no overhead or repetitive use of the

left upper extremity. Rx2 at 17. Dr. Tonino testified that at that time, he found that Petitioner’s treatment had
been necessary and reasonable. Rx2 at 17.

Dr. Tonino testified that he had an opportunity to review Petitioner’s left shoulder operative report and after his
review of the operative report, he thought that Petitioner should undergo an FCE. Rx2 at 18.

Dr. Tonino testified that regarding his report of September 24, 2010, he was asked to review and comment on an
FCE that was done on September 16, 2010. Rx2 at 19. Dr. Tonino testified that he did not think it was a valid
exam because it was noted that Petitioner had not performed to her maximum capabilities. Rx2 at 20. Dr. Tonino
testified that at that time, he thought that Petitioner could return to work full duty. Rx2 at 20-21. Dr. Tonino did
not physically examine Petitioner on September 24, 2010. Rx2 at 22.

Dr. Tonino prepared a medical records review report dated October 15, 2010. Rx2 at 23-24. Dr. Tonino testified
that following his review of Petitioner’s left shoulder MRI and her FCE of September 2010, his opinion was that
Petitioner could return to work full duty. Rx2 at 23-24. Dr. Tonino testified that his opinion as of October 5,
2010, was that Petitioner was at MMI for her left shoulder. Rx2 at 26.

Dr. Tonino prepared a medical records review report on February 4, 2011. Rx2 at 26. Dr. Tonino testified that he
gave a causation opinion after his review of the additional medical records, and that his opinion was that he
thought more probably than not that Petitioner’s left shoulder complaints were related to the fall she sustained on
January 6, 2009 and that there were no other injuries at that point that resulted in her left shoulder condition. Rx2
at 28-29.

Dr. Tonino examined Petitioner again on February 10, 2011 and he reviewed additional medical records. Rx2 at
29-30. Dr. Tonino summarized his physical exam findings. Rx2 at 31. Dr. Tonino testified that he was not sure
Petitioner was putting forth full effort on examination. Rx2 at 31. Dr. Tonino testified that his impression on that
date was that there was something going on with Petitioner’s neck because she had significant restrictions of
motion of her cervical spine. Rx2 at 32. Dr. Tonino testified that he did not feel that Petitioner’s subjective
complaints were consistent with her objective findings. Rx2 at 33. Dr. Tonino testified that at that time he opined
that Petitioner had reached MMI as to her left shoulder and that she was capable of working within her restrictions
of the FCE, although she could most probably perform at a higher level. Px2 at 33-34.

On cross examination, Dr. Tonino testified that his diagnosis of Petitioner’s injury was that she hurt her neck-
shoulder area when she fell. Rx2 at 34-35. Dr. Tonino agreed that there was mild to moderate diffuse
tendinopathy seen on the MRI of April 17, 2009, and that it can be caused by trauma. Rx2 at 35. Dr. Tonino
testified that a loss of range of motion can be explained by the arthroscopic procedure. Rx2 at 38. Dr. Tonino
testified that he did not think that he had reviewed the FCE of August 11, 2010. Rx2 at 39. Dr. Tonino testified
that he did feel that the shoulder condition he observed was related to Petitioner’s fall at work and that her
treatment subsequent to the surgery was reasonable. Rx2 at 39-40.

Evidence deposition of Dr. Howard Konowitz, Respondent’s Section 12 physician

Dr. Howard Konowitz, testified via evidence deposition on November 6, 2019. Rx4. Dr. Konowitz is board-
certified in anesthesia and internal medicine, with a sub-specialty in pain management. Rx4 at 5-6.
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Dr. Konowitz examined Petitioner on April 9, 2012, and he produced two reports, one dated April 19, 2012 and
the other dated October 15, 2012. Rx4 at 12.

Dr. Konowitz testified that Petitioner reported a consistent accident history. Rx4 at 16. Dr. Konowitz performed
a physical examination of Petitioner, as well as the complex regional pain syndrome (“CRPS”) exam, and he
summarized his exam findings, including that there were no findings of CRPS. Rx4 at 18-22. Dr. Konowitz also
reviewed medical records as part of his exam, and he summarized the medical records he reviewed. Rx4 at 23-
24. Dr. Konowitz testified that his opinion as to a diagnosis was diffuse myofascial pain, and that he made
additional comments including that additional workup for causation was needed and that he recommended
Petitioner undergo an EMG and see Dr. Rechitsky, a neurologist. Rx4 at 24. Dr. Konowitz testified that he
recommended an EMG to assess radiculopathy because Dr. Anwar’s notes were missing his physical examination
findings. Rx4 at 25-26. Dr. Konowitz testified that Petitioner’s pain complaints did not present like a herniated
disc or other axial disease, and that there were neck muscle and fascial symptoms consistent with exam findings.
Rx4 at 28.

Regarding Petitioner’s treatment, Dr. Konowitz testified that a short response time following injections did not
justify repeat injections. Rx4 at 29-30. Dr. Konowitz testified as to Petitioner’s objective findings, including
piriformis, which he testified that along with the hip rotators, can irritate the sciatic nerve and give pain into the
leg, and that he felt that better explained why Petitioner was having pain in her leg than anything in the lumbar
MRI. Rx4 at 30. Dr. Konowitz testified that was why he recommended a pelvic MRI. Rx4 at 31. Dr. Konowitz
did not have an opinion as to further treatment or whether Petitioner had reached MMI at that time because he
wanted additional workup. Rx4 at 35. Dr. Konowitz testified that at that time, he placed Petitioner at sedentary
duty based on the examination findings. Rx4 at 36.

Dr. Konowitz prepared an addendum report dated October 15, 2012, after reviewing additional medical records.
Rx4 at 36. Dr. Konowitz testified that after his review of the additional medical records, his diagnosis was
myofascial pain and symptom amplification, and he noted an example was the ER report of February 24, 2009.
Rx4 at 38. Regarding causation, Dr. Konowitz testified that his opinion did not change since his previous exam,
and that “[i]t said causation pending workup as recommended in Question Number 1 of the IME report dated
4/19 0f2012.” Rx4 at 39. Dr. Konowitz testified that he disagreed with Dr. Anwar’s treatment plan due to efficacy
in his past treatment and clinical correlation to diagnostic studies, and because the right-sided complaints were
not consistent with the original injury. Rx4 at 39. Dr. Konowitz testified that Petitioner’s treatment had been
reasonable, but not effective, and that he did not provide a relationship answer because he did not have a causation
workup. Rx4 at 40.

On cross examination, Dr. Konowitz agreed that Petitioner was already taking depression medication when he
saw her in April 2012. Rx4 at 44. Regarding the deficits in range of motion of Petitioner’s left shoulder, Dr.
Konowitz testified that there was a question of whether there was some fibroarthrosis or frozen shoulder
symptoms after the surgery, adhesions and scar tissue after surgery were common, and that “I can say there’s
limitations, but it’s probably multifactorial. Some probably from surgery, some from musculoskeletal.” Rx5 at
47. Dr. Konowitz testified that Petitioner exhibited deficits in range of motion of her cervical spine and a right
paracervical spasm was noted. Rx4 at 50-51. Regarding the lumbosacral exam, Dr. Konowitz testified that there
was a deficit in forward flexion, which was consistent with the left lumbar paraspinal tightness. Rx4 at 52.
Regarding inspection deformity, Dr. Konowitz testified that there was an irritable lumbar muscle on the left side.
Rx4 at 52. Dr. Konowitz testified that Petitioner’s sciatic nerve was painful to palpation, and that his exam finding
of left sciatic notch tenderness was pointing to a musculoskeletal cause of why she was hurting there. Rx4 at 53.
Dr. Konowitz testified that Petitioner was not malingering during examination. Rx4 at 54. Dr. Konowitz testified
that causation aside, if Petitioner was his patient, he would recommend myofascial medications for treatment.
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Rx4 at 55. Dr. Konowitz explained that the ineffectiveness of Dr. Anwar’s injections lent credence to the

musculoskeletal diagnosis. Rx4 at 55-56. Dr. Konowitz testified that diffuse myofascial pain can be caused by a

slip a fall like the one that Petitioner reported. Rx4 at 58. When asked if it would be correct to say that there was

a correlation between the left leg, left arm, and neck symptoms and the fall, Dr. Konowitz responded “[o]ver the

time of the ER visits and what they were all documenting I didn’t find other than those complaints.” Rx4 at 59.

When asked if it was correct that Petitioner was a chronic pain patient, Dr. Konowitz testified that Petitioner was
showing a pattern of overneedling. Rx4 at 60.

On redirect examination, Dr. Konowitz testified that he purposely did not respond to whether Petitioner was a
chronic pain patient “[b]ecause what’s missing was all of my causation...” Rx4 at 63. When asked if when he
saw Petitioner and all of her medical records, if he thought that she was a chronic pain management patient, Dr.
Konowitz responded “[s]he - - so she meets the sub - - she meets the subjective criteria by definition. If you had
pain three to four months beyond normal healing, there’s - - from what they have here, normal healing has
occurred.” Rx4 at 64. Dr. Konowitz then explained that patients are not treated based only on their subjective
pain and that he needed additional data. Rx4 at 64-65. He agreed that at the time, his diagnosis was not that
Petitioner had some pain management problem. Rx4 at 65. Dr. Konowitz agreed that he did not give any kind of
psychological diagnosis. Rx4 at 69.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below.

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the proceeding and
material that has been officially noticed. 820 ILCS 305/1.1(e). The burden of proof is on a claimant to establish
the elements of her right to compensation, and unless the evidence considered in its entirety supports a finding
that the injury resulted from a cause connected with the employment, there is no right to recover. Board of
Trustees v. Industrial Commission, 44 111. 2d 214 (1969).

Credibility is the quality of a witness which renders her evidence worthy of belief. It is the function of the
Commission to judge the credibility of the witnesses and to resolve conflicts in the medical evidence and assign
weight to witness testimony. O 'Dette v. Industrial Commission, 79 111. 2d 249, 253 (1980); Hosteny v. Workers’
Compensation Commission, 397 1ll. App. 3d 665, 674 (2009). Where a claimant’s testimony is inconsistent with
her actual behavior and conduct, the Commission has held that an award cannot stand. McDonald v. Industrial
Commission, 39 1ll. 2d 396 (1968); Swift v. Industrial Commission, 52 I11. 2d 490 (1972).

Issue C, whether an accident occurred that arose out of and in the course of Petitioner’s employment by
Respondent, the Arbitrator finds as follows:

Having considered all the evidence, the Arbitrator finds that Petitioner has proven by a preponderance of the
evidence that she sustained an accident that arose out of and in the course of her employment with Respondent
on January 6, 2009. The evidence demonstrates that (1) on January 6, 2009, Petitioner’s position at Respondent
was supervisor/coordinator for the reading and math program, (2) that as a supervisor/coordinator for the
reading and math program, she worked district-wide at seven schools, which required her to travel daily to the
schools, (3) that her duties included taking tutoring materials to the tutors at the different schools, (4) that on
January 6, 2009, she traveled from her office to Harriet Tubman School and she parked in a secondary lot
because the primary lot was full, (5) that the secondary lot was owned and maintained by Respondent and it was
provided for employees’ use, (6) that the lot was icy and covered in snow, (6) that after exiting her vehicle and
as she walked in front of her car while holding tutoring materials, she slipped and fell on the ice, (7) that
Petitioner fell onto the left side of her body and hit her head, and (8) that Petitioner noticed pain in her back, left
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side, low back, upper back, neck, and left shoulder after the fall. The Arbitrator notes that Petitioner’s testimony
regarding her position at Respondent, her job duties including traveling, and the accident was unrebutted. The
Arbitrator further finds that the record supports Petitioner’s status as a traveling employee.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the Arbitrator
finds as follows:

Having considered all the evidence, the Arbitrator finds that Petitioner proved injuries to her cervical spine,
lumbar spine, and left shoulder, but failed to prove that her current conditions of ill-being as to her cervical
spine and lumbar spine, including any chronic pain conditions, are causally related to the January 6, 2009 injury
and failed to prove that her current conditions of ill-being as to her left shoulder are causally related to the
January 6, 2009 injury after the date that Dr. Tonino found Petitioner to be at MMI, or October 15, 2010. The
Arbitrator notes that there are inconsistencies between Petitioner’s testimony and the medical evidence offered.
Accordingly, the Arbitrator finds that Petitioner’s testimony is unreliable as to her claims of ongoing conditions
of ill-being as to her cervical spine and lumbar spine, including any chronic pain conditions, and her left
shoulder. The Arbitrator further finds the opinions of Drs. Wehner, Obolsky, Tonino, and Konowitz more
credible, and relies on same in support of her findings. In relying on the opinions of Dr. Wehner and in
resolving the issue of causation, the Arbitrator further finds that in addition to a left shoulder injury, Petitioner
also sustained a head contusion and cervical sprain as a result of the January 6, 2009 injury, and that she was at
MMI for these conditions as of March 25, 2009. The Arbitrator further finds that Petitioner is not entitled to any
medical treatment for her cervical spine or lumbar spine after March 25, 2009 and that she is not entitled to any
medical treatment for her left shoulder after October 15, 2010.

Issue J, whether the medical services that were provided to Petitioner were reasonable and necessary and
whether Respondent has paid all appropriate charges for all reasonable and necessary medical services, the
Arbitrator finds as follows:

Consistent with the Arbitrator’s prior findings regarding the issues of accident and causal connection, the
Arbitrator finds that Petitioner’s medical treatment for her cervical spine and lumbar spine was reasonable and
necessary through March 25, 2009 and finds that Petitioner’s medical treatment for her left shoulder was
reasonable and necessary through October 15, 2010. The Arbitrator further finds that Respondent is not liable
for any cervical spine or lumbar spine treatment after March 25, 2009 and that Respondent is not liable for any
left shoulder treatment after October 15, 2010.

Pursuant to the Parties’ stipulation, Respondent is entitled to a credit in the amount of $186,133.14 pursuant to
Section 8(j) of the Act.

Issue K, whether Petitioner is entitled to temporary total disability, the Arbitrator finds as follows:

Petitioner claims that she is entitled to TTD benefits from July 10, 2009 through November 29, 2022, the date
of arbitration. Ax1. Respondent disputes Petitioner’s claims for TTD benefits. Ax1.

Consistent with the Arbitrator’s prior findings, and having considered all the evidence, the Arbitrator finds that

Petitioner is entitled to TTD benefits from July 10, 2009 through October 15, 2010, the date Petitioner reached
MMI for her left shoulder condition.
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Issue L, as to the nature and extent of the injury, the Arbitrator finds as follows:

Having considered all the evidence, the Arbitrator finds that Petitioner sustained permanent partial disability to
the extent of 17.5% loss of the person as a whole, pursuant to Section 8(d)2 of the Act.

MVW

ANA VAZQUEZ, ARBITRATOR

17



ILLINOIS WORKERS’ COMPENSATION COMMISSION

DECISION SIGNATURE PAGE

Case Number

22WC015416

Case Name

Brenda Beck (Guardian of WLK - Minor and
sole heir of Grace Keeton, Deceased) v.
Subway

Consolidated Cases

Proceeding Type Petition for Review
Decision Type Commission Decision
Commission Decision Number 24IWCCO0211
Number of Pages of Decision 12

Decision Issued By

Raychel Wesley, Commissioner

Petitioner Attorney

J. Kevin Wolfe

Respondent Attorney

Timothy Furman

DATE FILED: 5/7/2024

i/ Rayehel Wesley, Commissioner

Signature



24IWCCO0211

22 WC 15416
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |Z| Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse |:| Second Injury Fund (§8(e)18)
CHAMPAIGN [ ] PTD/Fatal denied
|:| Modify |:| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

BRENDA BECK, GUARDIAN OF WLK,
A MINOR AND SOLE HEIR OF GRACE
KEETON, DECEASED,

Petitioner,
Vs. NO: 22 WC 15416
SUBWAY,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability, nature and extent, and all issues raised at trial, including death
benefits, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 21, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the medical
expenses listed in Petitioner’s Exhibit 4, as provided in §8(a) and subject to §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay death
benefits, commencing May 31, 2022 of $600.00/week on behalf of the minor child of the decedent,
Willow Leanne Keeton, born January 29, 2021, to Brenda Beck, legal guardian of Willow Leanne
Keeton because the injuries caused the employee’s death, as provided in §7 of the Act. Respondent
shall pay death benefits until Willow’s 18th birthday or until her 25th birthday if she is enrolled as
a full time student in an accredited educational institution.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
$8,000.00 for burial expenses to the decedent’s surviving child or the person(s) incurring the burial
expenses, as provided in §7(f) of the Act. Respondent shall receive credit for any burial expenses
previously paid.

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on the second
July 15th after the entry of this award, Petitioner may become eligible for cost-of-living
adjustments, paid by the Rate Adjustment Fund, as provided in §8(g) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 7, 2024 sl Ragchel 4. Wesley
RAW/wde

0: 3/20/24 5 Stesh 'ﬂ Wathe
43

1s/ Deborat L. Secmpoon
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |X| Rate Adjustment Fund (§8(g))
COUNTY OF CHAMPAIGN ) |:| Second Injury Fund (§8(¢)18)
|:| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
FATAL
Brenda Beck, Guardian of WLK, a minor Case #22 WC 15416
Employee/Petitioner
v. Consolidated cases:
Subway
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeanne L. AuBuchon, Arbitrator of the Commission, in the city of
Springfield, on August 24, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|X| Did an accident occur that arose out of and in the course of Decedent's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|:| Is Decedent's current condition of ill-being causally related to the injury?

|:| What were Decedent's earnings?

. |:| What was Decedent's age at the time of the accident?

|:| What was Decedent's marital status at the time of the accident?

|:| Who was dependent on Decedent at the time of death?

A S " D ommoY QW

. |X| Were the medical services that were provided to Decedent reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

L. |:| What compensation for permanent disability, if any, is due?
M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. |X| Other Death Benefits

ICArbDecFatal 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, May 31, 2022, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Decedent and Respondent.

On this date, Decedent did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Decedent's death is causally related to the accident.

In the year preceding the injury, Decedent earned $31,200.00; the average weekly wage was $600.00.

On the date of accident, Decedent was 23 years of age, single with 0 dependent children.

Respondent has not paid or will pay all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and any amounts
previously paid for burial or death benefits.

The Arbitrator finds that Decedent died on May 31, 2022, leaving 1 survivor as provided in Section 7(a) of the

Act, specifically her surviving minor child, WLK, whose guardian is Brenda Beck.
ORDER

Respondent shall pay death benefits, commencing May 31, 2022, of $600.00/week to Brenda Beck, as guardian
of the person and estate of WLK, a minor.

Said death benefits are to be paid to the aforementioned beneficiary until and unless those benefits are
extinguished for any reason(s) codified in the Illinois Workers’ Compensation Act.

Respondent shall pay $8,000 for burial expenses to Brenda Beck, as provided in Section 7(f) of the Act.
Respondent is entitled to a credit for any burial expense benefits previously paid.

Commencing on the second July 15th after the entry of this award, Petitioner may become eligible for cost-of-
living adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Deanne L. GuBuchon SEPTEMBER 21, 2023

Jeanne L. Aubuchon
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PROCEDURAL HISTORY

This matter proceeded to trial on August 24, 2023. This is a death case in which the
disputed issues were: 1) whether an accident occurred that arose out of and in the course of
employment — specifically if the Decedent’s actions took her out of the scope of his employment;
2) liability for medical bills; and 3) payment of death benefits. The parties stipulated that at the

time of her death, the Decedent was a travelling employee.

FINDINGS OF FACT

On May 31, 2021, the Decedent, Grace Keeton, was driving from the Respondent’s
Subway store in Gillespie, Illinois, to another store in Litchfield, Illinois, to deliver restaurant
supplies. During the trip, she was involved in a collision, in which her vehicle ran into the rear of
a lawfully stopped semi tractor. (RX1) The Decedent died as a result of blunt force trauma and
was pronounced dead in the emergency room at Saint Francis Hospital in Litchfield Illinois. (PX1)

Emergency room records contain a nurses note of “no attempt to stop was made, and a
notation of “distraction injury.” (RX4) A Certified Illinois State Police Investigative Record stated
that a firefighter at the scene collected a cell phone from the Decedent’s vehicle and told the
investigating officer it was playing a video when he picked it up. (RX1) The accident report noted
cell phone use, no use of a safety belt, speeding and failure to reduce speed to avoid a crash. (RX1,
RX2) A toxicology report in the Montgomery County Coroner’s report showed cardiac blood
testing was positive for 2.3 ng/mL of 11-Hydroxy Delta-9 THC (an active metabolite of
marijuana); 13 ng/mL of Delta-9 Carboxy THC (an inactive metabolite of marijuana); and 4.8
ng/mL of Delta-9 THC (an active ingredient of marijuana. (RX3)

Dr. Ronald Henson, a consultant with Beron Consulting, Lab Works, and Media Services

Inc. and an expert in drug and alcohol toxicology, physiology and pharmacology, reviewed the
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police accident report, the coroner’s preliminary death report and the toxicology report. His report
noted: 1) that the toxicology testing was incomplete due to its failure to have a statement of the
uncertainty in measurement; 2) that the American Board of Forensics guidelines state that
impairment may not be based solely on lab results; 3) the difficulty in establishing a relationship
between a person’s THC levels and performance impairing effects without pattern of use evidence;
4) the poor correlation between blood THC and performance; and 5) the inadvisability of trying to
predict effects based on blood THC concentrations alone. (PX3) He opined: “The blood THC
findings in this case cannot conclude to a reasonable degree of scientific certainty the result is in
anyway reliable to conclude impairment nor associated with the work-related accident in this case
involving Ms. Grace Keeton.” (Id.)

Brenda Beck, mother of the Decedent, is the maternal grandmother of Willow Keeton, date
of birth January 29, 2021, whose mother was the Decedent. (PX2) Ms. Beck was appointed
Guardian of the Estate and Person of the Decedent’s minor surviving child, Willow Keeton, by
order of the Fourth Judicial Circuit, Montgomery County, Illinois, case no. 2022 GR 11, entered
February 21, 2023. (Id.)

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's
employment by Respondent?

The issue is whether the actions of the Decedent took her out of the scope of her
employment due to alleged speeding, distraction by use of a cell phone while driving and/or being
under the influence of marijuana.

However negligent a claimant might be in the operation of a vehicle, that negligence does
not remove him or her from the scope of employment or the protections of the Workers’

Compensation Act (the Act). McKernin Exhibits, Inc. v. Indus. Comm'n, 361 I11. App. 3d 666, 671,
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838 N.E.2d 47, 297 Ill. Dec. 560 (1% Dist. 2005), citing Stembridge Builders, Inc. v. Industrial
Comm'n , 263 111. App. 3d 878, 636 N.E.2d 1088, 201 Ill. Dec. 656 (2" Dist. 1994). In order to
remove the claimant from the protection of the Act, his actions must have been committed
intentionally, with knowledge that they were likely to result in serious injury, or with a wanton
disregard of the probable consequences. McKernin, 361 1l1l.App.3d at 671.

McKernan involved a motor vehicle accident after which the claimant tested positive for
cocaine. The Court held that for compensation under the Act to be denied on the basis that the
claimant was intoxicated, the level of intoxication must be such that it can be said, "as a matter of
law, that the injury arose out of his drunken condition and not out of his employment." /d., citing
District 141, International Ass'n of Machinists & Aerospace Workers v. Industrial Comm'n, 79 1.
2d 544, 404 N.E.2d 787, 39 Ill. Dec. 196 (1980). Intoxication which does not incapacitate a
claimant from performing his work-related duties is not sufficient to defeat recovery of
compensation under the Act although the intoxication may be a contributing cause of his injury. /d.

In McKernan, a forensic pathologist reviewed medical records and toxicology reports and
opined that there was no evidence that the claimant was impaired or intoxicated at the time of the
accident. /d. at 669. There was no other evidence that the claimant was under the influence of
cocaine to the extent that he was incapacitated from performing his work duties. Id. at 672. The
Appellate Court affirmed the Commission’s decision that the claimant’s injuries arose out of and
in the course of his employment. /d.

Likewise, in the instant case, Dr. Henson found no evidence of impairment, and there was
no any other evidence — such as eyewitness testimony — that the Decedent was incapacitated from
performing her work-related duties of driving. Therefore, the Arbitrator finds the Decedent having

consumed marijuana — a legal substance — at some unknown time before the accident was not an
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action performed with knowledge that it was likely to result in serious injury, or with a wanton
disregard of the probable consequences and, thus, did not remove the Decedent from the scope of
her employment.

As to the possibility that the Decedent was using a cell phone while driving, the evidence
that a video was playing on her phone when a firefighter found it does not necessarily lead to the
conclusion that the Decedent was actively watching it while the accident occurred. Without
evidence such as eye-witness testimony, any such conclusion would be speculation. The Arbitrator
did not find, nor did the parties cite, cases providing that using a cell phone while driving is wilful
and wanton conduct. Although such actions are negligent and reckless, the Arbitrator finds that
use of a cell phone while driving does not rise to the level of actions performed with knowledge
that they were likely to result in serious injury or with a wanton disregard of the probable
consequences and, thus, do not remove the Decedent from the scope of her employment.

Regarding speeding as an action that would make the Decedent’s actions wilful and
wanton, the Court in Stembridge stated:

“...in a given case, speed itself might establish wilful and wanton conduct

taking into consideration the degree of speed with reference to other surrounding

facts and circumstances. Likewise, evidence of excessive speed also bears on the

presence of negligent conduct. Thus, when speed is at issue, that which

distinguishes wilful and wanton conduct from negligent conduct is the degree of

speed. Where the speed is grossly fast for conditions, the conduct is wilful and

wanton. Short of that, excessive speed constitutes negligent conduct. Indeed,

plaintiff concedes that the presence or absence of wilful and wanton conduct often

'boils down' to the degree of flagrancy of the offending conduct."

Stembridge, 263 Ill.App.3d at 882, citing Porro v. P.T. Ferro Construction Co., 72
I11.App.3d. 377, 380, 390 N.E.2d 958, 28 Ill.Dec. 599 (3™ Dist. 1979)

The Court affirmed a finding that the claimant was within the scope of employment

although he was driving 65-70 mph in a 40-mph zone. Stembridge, 263 111.App.3d at 878, 884.
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In the instant case there is no indication of what speed the Decedent was travelling.
Therefore, the Arbitrator is unable to determine the degree of flagrancy of the offending conduct
and finds there is no showing that the Decedent’s actions rose to the level of actions performed
with knowledge that they were likely to result in serious injury or with a wanton disregard of the
probable consequences and, thus, do not remove the Decedent from the scope of her employment.

For these reasons, the Arbitrator finds that the Petitioner has proved by a preponderance of
the evidence that the accident that caused the death of the Decedent occurred in the course of and

arose out of her employment.

Issue (J): Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable and necessary
medical services?

The right to be compensated for medical costs associated with work-related injuries is at
the very heart of the Workers' Compensation Act. Hagene v. Derek Polling Const., 388 1ll. App.
3d 380, 383,902 N.E.2d 1269, 1273 (2009).

Based on the findings above, the Arbitrator finds that the medical services listed in the billing
statements in Petitioner’s Exhibit 4 were reasonable and necessary. Therefore, the Arbitrator

orders the Respondent to pay those medical expenses.

Issue (O): Award of death benefits.

The Arbitrator concludes the Decedent sustained a work-related injury on May 31, 2022,
which resulted in her death. She left a surviving minor child, whose guardian is the Petitioner. No

other individual is entitled to benefits under the Act.
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The Arbitrator concludes that the appropriate death benefit is $600.00 per week, pursuant to
Section 7 of the Act. Said death benefits are to be paid to Brenda Beck until and unless those
benefits are extinguished for any reason(s) codified in the Act.

The Respondent shall pay $8,000.00 for burial expenses to the surviving spouse or the
person(s) incurring the burial expenses, as provided in Section 7(f) of the Act. Respondent is
entitled to a credit for any burial expense benefits paid prior to entry of this Arbitration Decision.

Petitioner may become eligible for cost-of-living adjustments, commencing on the second
July 15th after the entry of this award, paid by the Rate Adjustment Fund, as provided in Section

8(g) of the Act.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF COOK ) [ ] Reverse

DX Modify fup)

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Isidro Quintana,

Petitioner,

VS. No. 18 WC 11929

Atlas Employment Service, Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, prospective medical care, temporary disability and permanent disability, and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a

part hereof.

The Commission modifies the Arbitrator’s award of permanent partial disability benefits.
In our Section 8.1b(b) analysis, the Commission gives greater weight to factor (ii)}—the
occupation of the injured employee. Further, the Commission finds greater level of disability
(factor (v)). Regarding factor (ii), the Commission finds it significant that Petitioner now
performs much lighter work that does not involve lifting. Regarding factor (v), the Commission
likewise notes that Petitioner no longer performs heavier activities of daily living or plays sports.
The medical records from Concentra indicate that heavier activities increased Petitioner’s back
pain. The Commission therefore increases the permanent partial disability award from 3%
disability to the person as a whole to 7.5% disability to the person as a whole.

All else is affirmed and adopted.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 22, 2023, is hereby modified as stated herein and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of $366.67 per week for a period of 2 weeks, from April 18, 2018 through
May 1, 2018, that being the period of temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of $330.00 per week for a further period of 37.5 weeks, as provided in §8(d)2
of the Act, for the reason that the injuries sustained caused the permanent disability to the extent
of 7.5 percent of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $5,100.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 8, 2024 Is/ Stephen 9. Wathis
SIM/sk Stephen J. Mathis
0-04/10/2024

44

/s/ Deborat L. Scmpoon
Deborah L. Simpson

/3] Rayctiel 4, Wesley
Raychel A. Wesley
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
8(a)

Isidro Quintana Case #18 WC 011929

Employee/Petitioner
V.

Atlas Employment Service, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Elaine Llerena, Arbitrator of the Commission, in the city of
Chicago, on July 21, 2022. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

@ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~ " EZO0mMmMOUOw

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

|E What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. @ Other: What is the nature and extent of the injury?

.

ICArbDecl9(b) 2/10 69 W Washington Street Suite 900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084



24IWCC0212

Isidro Quintana v. Atlas Employment Service, Inc., 18WC011929

FINDINGS

On the date of accident, February 22, 2018, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $28,600.00; the average weekly wage was $550.00.
On the date of accident, Petitioner was 48 years of age, single with 2 dependent children.

Respondent shall be given a credit of $8,067.68 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $8,067.68.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $366.67 per week for 2 weeks,
commencing April 18, 2018, through May 1, 2018, as provided in Section 8(b) of the Act. Respondent shall be
given a credit of $8,067.68 for temporary total disability benefits that have been paid.

Respondent shall pay Petitioner permanent partial disability benefits of $330.00 per week for 15 weeks, because
the injuries sustained caused the 3% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Petitioner’s claim for prospective medical care is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

Elaine Llerena MARCH 22, 2023

Signature of Arbitrator

ICArbDec19(b)
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STATEMENT OF FACTS:

Petitioner is not a native English speaker and testified using an interpreter. (Tr. 6) Petitioner testified that
on February 22, 2018, he was working for Respondent at a warehouse in Villa Park. (Tr. 9-10) His job involved
selecting fruit from the shipments that arrived. (Tr. 10)

He testified that on February 22, 2018, he was working in the area near where the boxes were at a table,
and was putting boxes on a skid, when another employee hit him from behind on the feet with a hand jack
causing him to fall backwards. (Tr. 10-11, 13) He testified that he was carrying two boxes at the time, holding
them above his head. (Tr. 11-12) He testified that when he fell backwards, he fell on his back. (Tr. 40) He
initially testified that he felt pain in his entire back, but later added his shoulder as well. (Tr. 13-15)

Petitioner sought treatment at Concentra on February 23, 2018. (PXA, p. 22; Tr. 16) Petitioner reported
moderate back pain from being hit with a skid and falling onto a pallet behind him. (PXA, p. 22) Petitioner was
seen by Dr. Deborah O’Brien. Physical examination revealed tenderness in the left and right thoracic paraspinal
with bilateral muscle spasms. He had no tenderness and full range of motion in the lumbosacral spine. (PXA, p.
23) Dr. O’Brien diagnosed Petitioner as having a thoracic strain, ordered physical therapy and placed Petitioner
on restricted work. (PXA, p. 23) Petitioner presented for a follow-up on February 27, 2018, during which
Petitioner’s diagnosis and treatment were unchanged. (PXA, p. 27-28)

Petitioner began physical therapy on March 2, 2018. (PXA, p. 30) Petitioner complained of general back
pain from the shoulder blades to the low back. (PXA, p. 30)

On March 6, 2018, Petitioner returned to Dr. O’Brien complaining of bilateral mid and lower back pain,
greater on the right than the left. (PXA, p. 37) Petitioner reported he was working transitional duty and adhering
to the work restrictions as prescribed. (PXA, p. 37) Dr. O’Brien diagnosed Petitioner with a lumbar strain and
continued physical therapy. (PXA, p. 38)

At the March 9, 2018, therapy appointment at Concentra, Petitioner reported that he was continuing to
get better and that his pain was down. (PXA, p. 40) He reported having no problems at work. (PXA, p. 40) Dr.
O’Brien’s diagnosis and course of treatment remained unchanged at the March 13, 2018, March 20, 2018, and
March 27, 2018, follow-up visits. (PXA, p. 44)

On April 3, 2018, Dr. O’Brien noted Petitioner was at his functional goal and released Petitioner to
return to full duty work, though he also noted that Petitioner was not at the end of healing. (PXA, p. 60)
Petitioner returned on April 10, 2018, noting that he had been working regular duty. (PXA, p. 61) He continued
to complain of back pain and Dr. O’Brien recommended an MRI of the lumbar spine. (PXA, p. 62) On April 17,
2018, Dr. O’Brien noted that Petitioner was close to being able to do the physical requirements of his job, but
not quite all the way yet, and again placed work restrictions on Petitioner. (PXA, p. 64) At the April 20, 2018,
therapy visit, Petitioner reported that he felt he had re-aggravated his back since his last therapy session. (PXA,
p. 66) On April 24, 2018, Dr. O’Brien noted that Petitioner’s healing was almost sufficient for the safe return to
regular duty, but that he would require another recheck prior to discharge. (PXA, p. 72)

On April 25, 2018, Petitioner underwent an MRI of the lumbar spine at Bright Light Medical Imaging.
(PXB, p. 3) The MRI showed mild lumbar spondylosis without significant canal or foraminal stenosis. (PXB, p.
3)
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Dr. O’Brien released Petitioner to full duty work at the May 1, 2018, visit. (PXA, p. 77). Petitioner
testified and the records reflect that he did not receive any treatment for his shoulder while treating at
Concentra. (PXA; Tr. 41-42).

Petitioner sought treatment at La Clinica on May 9, 2018. (PXC, p. 9) Petitioner reported that on
February 22, 2018, he was carrying two boxes that weighed less than 40-pounds total, when another employee
using a handheld lift machine behind him bumped into the back of his legs and knocked him backwards onto
some boxes. (PXC, p. 9) He felt low back pain and mentioned that he fell sitting down. (PXC, p. 9) He also
reported that he was holding the boxes above shoulder level and still holding them when he fell backward with
pain developing in his neck into the right side. (PXC, p. 9) Dr. Hamada Yehya, DC, diagnosed Petitioner as
having cervical, thoracic, and lumbar sprains/strains as well as cervical radiculopathy. (PXC, p. 11) Dr. Yehya
ordered chiropractic treatment consisting of active therapeutic exercises and passive medicine modalities. (PXC,
p. 11) Dr. Yehya kept Petitioner off work and ordered MRIs of the lumbar and cervical spine. (PXC, p. 11)
Petitioner underwent his chiropractic treatment at La Clinica. (PXC) The records note that he was treating for
his neck and shoulder, although the treatment modalities appeared to be focused on the neck and low back.
(PXC)

On May 17, 2018, Petitioner underwent an MRI of the cervical spine with Berwyn Diagnostic Imaging
that showed multilevel spondylosis of facet arthrosis, and disc bulging at C3-7. (PX D, p. 3-4) Petitioner also
underwent an MRI of the right shoulder which showed moderate grade intrasubstance partial tearing involving
the posterior one-third of the supraspinatus tendon insertion, low grade undersurface partial tearing of the
subscapularis tendon, moderate AC and mild glenohumeral degenerative changes, and a suspected focal non-
displaced partial-thickness SLAP tear. (PXD, p. 5)

On May 25, 2018, Dr. Yehya recommended a TENS unit to Petitioner. (PXC, p. 21) On May 26, 2018,
Petitioner underwent x-rays of the cervical spine and lumbar spine at Specialized Radiology Consultants as
ordered by Dr. Yehya. (PXE, p. 3) The x-ray of the cervical spine showed spondylosis of the lumbar spine and
biomechanical alterations and the x-ray of the lumbar spine showed biomechanical alterations. (PXE, p. 3)

Petitioner went for a pain management consultation with Dr. Rajesh Patel on June 6, 2018. (PXG, p. 3)
Petitioner reported that another co-worker was driving a forklift behind him, and the co-worker struck a set of
boxes which fell into Petitioner. (PXG, p. 3) Petitioner then fell backwards and had pain in the low back, neck,
and right shoulder. (PXG, p. 3) Petitioner complained of neck pain that radiated into the right shoulder and low
back pain that radiated into the bilateral buttocks and posterior thighs. (PXG, p. 3) Petitioner reported some
relief from chiropractic treatment. (PXG, p. 3) Dr. Patel recommended that Petitioner continue chiropractic
therapy and see an orthopedic surgeon for the right shoulder. (PXG, p. 4)

Petitioner saw Dr. Ronald Silver on June 6, 2018. (PXF, p. 4) Petitioner reported that he was working in
a warehouse lifting boxes above his head when he tripped over a forklift behind him falling backwards, injuring
multiple body parts including his right shoulder. (PXF, p. 4) Dr. Silver noted that the right shoulder MRI
demonstrated partial thickness tearing of the rotator cuff as well as a SLAP tear of his labrum (PXF, p. 4) Dr.
Silver recommended arthroscopic surgery, medications, therapy, and work restrictions. (PXF, p. 5)

Petitioner returned to La Clinica on June 7, 2018, at which time an EMG/NCYV study of the upper and
lower extremities was ordered. (PXC, p. 28-29)

Petitioner saw Dr. Cary Templin on June 15, 2018. (PXH, p. 2) Petitioner indicated he was coming in
for treatment for a work accident on February 22, 2018, that occurred when he was carrying boxes when a pallet
hit him from behind causing the boxes to fall on him. (PXH, p. 2) Dr. Templin reviewed the MRIs of the
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lumbar and cervical spine and opined that the accident had aggravated Petitioner’s lumbar degenerative
condition. (PXH, p. 3). Dr. Templin recommended physical therapy, a right C7 transforaminal epidural steroid
injection, and kept Petitioner off work. (PXH, p. 3)

Petitioner underwent the EMG/NCYV study on June 20, 2018, the results of which showed moderate
carpal tunnel syndrome on the left with potential mild carpal tunnel on the right with the remaining exams
normal. (PX C, p. 40-41).

Petitioner followed up with Dr. Patel on June 27, 2018. (PXG, p. 6) He reported his pain was
unchanged. (PXG, p. 6) Dr. Patel indicated the plan was to proceed with the injection that had been
recommended by Dr. Templin. (PXG, p. 7)

The July 5, 2018, visit note from La Clinica indicates that Petitioner continued to show improvement
with increased range of motion and strength and that the EMG/NCYV revealed no evidence of radiculopathy
from the cervical to lumbar spine. (PXC, p. 53) Petitioner’s diagnosis was amended to include a rotator cuff tear
and partial thickness SLAP tear on the right side. (PXC, p. 53)

On July 16, 2018, Petitioner returned to Dr. Patel. (PXG, p. 8). He reported 50% relief from the right C7
epidural injection on June 27, 2018. (PXG, p. 8) Dr. Patel recommended that Petitioner proceed with a second
injection. (PXG, p. 9) On July 30, 2018, Petitioner reported approximately 80% relief from the second epidural
steroid injection. (PXG, p. 11) The plan was for Petitioner to follow-up with Dr. Templin regarding his spine,
Dr. Sliver for his shoulder pain, and continue with chiropractic therapy. (PXG, p. 12) Petitioner continued to
follow-up with Dr. Patel who deferred treatment to Drs. Templin and Silver, and advised Petitioner on October
24,2018, to follow-up on an as-needed basis. (PXG, p. 17)

Petitioner returned to Dr. Silver on August 4, 2018, September 7, 2018, October 12, 2018, and
November 16, 2018, awaiting approval for the right shoulder arthroscopic surgery. (PXF, p. 12, 19, 25, 31) At
the November 16, 2018, appointment, Dr. Silver indicated that conservative treatment was not providing relief.
(PXF, p. 31)

Petitioner followed up at La Clinica on August 8, 2018, September 6, 2018, October 8, 2018, November
7, 2018, during which treatment remained unchanged. (PXC, p. 70, 83, 106, 123) The records from those visits
reflect that Petitioner was continuing to make improvements with pain and mobility. (PXC, p. 83, 106) On
December 5, 2018, Petitioner was noted to have resolving cervical disc displacement, lumbar facet arthropathy,
right rotator cuff tear, and right partial thickness tear. (PXC, p. 135) At the January 18, 2019, recheck it was
noted that Petitioner was continuing to make stable and steady improvement in his condition but that his pain
remained overall his chief complaint. (PXC, p. 153)

Petitioner returned to Dr. Templin on November 16, 2018. (PXG, p. 19) Dr. Templin noted that
Petitioner suffered an injury to his shoulder, a cervical herniation, and lumbar strain. (PXG, p. 19) Dr. Templin
noted that Petitioner had a significant response to the epidural injections reporting that his arm pain was much
better, but complained of continued neck pain extending down the arm. (PXG, p. 19) Petitioner also reported
that his low back pain was better with no leg pain. (PXG, p. 19) Dr. Templin continued therapy on the cervical
spine. (PXG, p. 19) Petitioner was advised to return in a month, and if he was doing well, then Dr. Templin
would release him from care, otherwise there would be consideration for a CT of the cervical spine. (PXG, p.
19) Dr. Templin kept Petitioner off work. (PXG, p. 19)

Independent Medical Examination and Response
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Petitioner underwent an independent medical examination (IME) by Dr. John L. Reilly at Respondent’s
request on August 15, 2018. (RX1, p. 4) At the examination, Petitioner, through a Spanish interpreter, provided
a history, wherein he was working for a fruit company, lifting packages of fruits up on a pallet. (RX1, p. 23) On
February 22, 2018, he was lifting some packings of fruit overhead with two hands, estimating that it weighed
less than 40-pounds, when he was struck on the legs by a forklift which caused him to fall onto a pallet. (RX1,
p. 23-24) He stated that his arms were overhead with the fruits, and he fell onto a pallet, landing on his buttocks,
but remained with his arms overhead. (RX1, p. 24) He stated that he kept the packages overhead when he fell.
(RX1, p. 24) He reported pain in the right shoulder and neck on the right side after the fall. (RX1, p. 24) During
physical examination, Petitioner reported subjective complaints to palpation of the lateral aspect of the neck and
posterior aspect in the midline and had full range of motion in the neck. (RX1, p. 25) Regarding the right
shoulder, Petitioner reported subjective complaints to palpation anteriorly, laterally, posteriorly, and superiorly.
(RX1, p. 25) Dr. Reilly noted that Petitioner had excellent strength but described discomfort during motor
testing. (RX1, p. 25) There was some tenderness with the AC joint and subjective complaints with adduction
across the chest. (RX1, p. 25) Petitioner had non-specific pain to palpation, with global discomfort with all
rotator cuff testing. (RX 1, p. 25) Dr. Reilly noted that the medical records initially only discussed low back
pain with a delay in treatment involving the shoulder and neck condition. (RX1, p. 29) Dr. Reilly diagnosed
Petitioner with cervical spondylosis with disc bulging and an intrasubstance tear of the supraspinatus in the right
shoulder, and possible low-grade undersurface partial tearing in the subscapularis, moderate AC arthritic
change, and suspicion of a possible SLAP tear. (RX1, p. 29) Dr. Reilly indicated that the objective and
subjective complaints regarding the cervical spine were consistent with cervical spondylosis, but that he did not
see any signs by EMG or physical examination of radiculopathy. (RX 1, p. 29) He felt that degenerative
changes in the neck were causing Petitioner’s complaints with extremes of motion. (RX1, p. 29) Regarding the
shoulder, Dr. Reilly indicated that Petitioner’s complaints were diffuse and not localized to the supraspinatus or
labrum. (RX 1, p. 29) However, he did note that there was objective evidence on the MRI that is typically seen
with repetitive overhead use. (RX1, p. 29)

Regarding causation, Dr. Reilly opined that if Petitioner was complaining of shoulder and neck pain
immediately after the alleged incident, then there may be a work-related incident wherein Petitioner exacerbated
a preexisting condition of cervical spondylosis, intrasubstance supraspinatus degenerative change, or AC
arthritis and the possibility of a labral pathology. (RX1, p. 30) Otherwise, if Petitioner did not have these
complaints initially, and he did not start complaining of the symptoms until three months later, then he did not
believe that they were work-related. (RX1, p. 30) Dr. Reilly opined that falling onto the buttocks with a crate
overhead would not cause the degenerative changes seen in the cervical spine but could exacerbate a pre-
existing condition on a temporary basis if he had complaints right after the event. (RX1, p. 30). If there was a
delay of two to three months in reporting complaints, then the neck and shoulder conditions would not be work-
related. (RX1, p. 30) With respect to treatment, he indicated that it would be appropriate to treat Petitioner’s
neck with physical therapy and medication. (RX1, p. 30). As to the shoulder, Dr. Reilly did not see that any
physical therapy was rendered to the shoulder, and that this would typically be treated with a corticosteroid
injection, for diagnostic and therapeutic purposes, and a conditioning program. (RX1, p. 30) Dr. Reilly
indicated that he would not jump right to arthroscopic surgery since he was not convinced that there was a
labral pathology, and the intrasubstance tearing could not be treated with an arthroscope, as it would not be
visualized. (RX1, p. 30). He noted that Petitioner may have an impingement process that could be treated in the
future arthroscopically, but that he would not begin with surgery if he had no conservative care yet for the
shoulder, which he did not see was evident. (RX1, p. 30)

Dr. Reilly issued a supplemental report on September 21, 2018, regarding the objective necessity for any
activity limitations as related to the work accident. (RX1, p. 33) Dr. Reilly indicated that Petitioner would
benefit from avoiding repetitive overhead lifting because it could potentially aggravate some degenerative
changes seen on the MRI. (RX1, p. 33) He also recommended avoiding repetitive neck extension, as he had
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degenerative changes in his cervical spine. (RX1, p. 33) These limitations were due to degenerative changes
noted on the MRIs and not the work accident. (RX1, p. 34) Dr. Reilly indicated that if Petitioner responded to
the recommended treatment, then he may not need further restrictions in his shoulder if he had improvement,
however, the neck restrictions may need to be longstanding due to preexisting degenerative changes. (RX1, p.
34)

On December 21, 2018, Dr. Silver issued a response to Dr. Reilly’s report. (PXF, p. 36) Dr. Silver noted
that Dr. Reilly neglected to consider that Petitioner already had two cortisone injections to the right shoulder
and had been undergoing eight months of therapy. (PXF, p. 36) Dr. Silver further indicated that the MRI
showed a partial thickness rotator cuff tear and SLAP tear. (PXF, p. 36) Dr. Silver stated that conservative
treatment had been exhausted and that Petitioner required arthroscopic surgery. (PXF, p. 36)

Dr. Reilly testified via an evidence deposition on May 21, 2019. (RX1) Dr. Reilly’s testimony was
consistent with his reports.

Petitioner’s Testimony

Petitioner testified that his shoulder feels bad and he cannot carry heavy things. (Tr. 25) He testified that
he is currently working as a forklift operator for United Scrap, working approximately 32 hours per week, four
days a week, and earning $13.00/hour. (Tr. 25-27, 43) He testified that other forklift drivers earn more but have
also been working there longer. (Tr. 44) He testified he started working for United Scrap approximately one
year ago. (Tr. 35) Prior to working for United Scrap, Petitioner testified that he was doing landscaping work,
driving a truck in Melrose Park for a season earning $9.00/hour and working 40 hours per week. (Tr. 35, 48)

Regarding activities of daily living, Petitioner testified that his sons help him. (Tr. 29) Petitioner initially
testified that he is left hand dominant, but later testified that he is right hand dominant. (Tr. 30, 32) Regarding
the injections, Petitioner testified that the two epidural injections were into his neck and those were the only
injections he received. (Tr. 32) He testified that he did not receive any injections into the shoulder. (Tr. 33)

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN
THE COURSE OF THE PETITIONER’S EMPLOYMENT BY THE RESPONDENT, THE
ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that Petitioner failed to prove that he sustained accidental injuries to the right
shoulder and neck arising out of and in the course of his employment with Respondent on July 7, 2018.
However, he did sustain accidental injuries to the low back. The description of the alleged accident provided by
Petitioner, both at trial and to the examining and treating physicians, indicate that he fell backwards, onto his
back/buttocks, holding boxes above his head. There is no indication that he struck his right shoulder or neck or
fell onto his hand or outstretched arm.

It is well-established that Petitioner carries the burden of proving his case beyond a preponderance of the
evidence. “Preponderance of the evidence is evidence, which is of greater weight, or more convincing than the
evidence offered in opposition of it; it is evidence which as-a-whole shows that the fact to be proved is more
probable than not.” Houck v. Nationwide Rail Service, 11 IWCC 249, citing Jones v. J. Rubin, 02 11C 142;
[Note, the compensability holding in Houck was overturned at the Circuit Court on other grounds] Parro v.
Industrial Commission, 630 N.E.2d 860 (1st Dist. 1993); Central Rug & Carpet v. Industrial Commission, 838
N.E.2d 39 (1st Dist. 2005).
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Among the factors to be considered in determining whether a claimant has sufficiently carried his burden, is the
credibility of the declarant. See, Houck, supra. Credibility is the quality of a witness, which renders their
evidence worthy of belief. The Arbitrator, whose province it is to evaluate witness credibility, evaluates the
witness’s demeanor and any external inconsistencies with testimony and/or medical evidence.

A claimant bears the burden of proving by a preponderance of the evidence that his injury arose out of
and in the course of his employment. 820 ILCS 305/2. Both elements must be present in order, to justify
compensation. //linois Bell Telephone Co. v. Industrial Commission, 131 111. 2d 478 (1989). The phrase “in-the
course of” refers to the time, place, and circumstances under which an incident occurred. Orsini v. Industrial
Commission, 117 111. 2d 38 (1987). The words “arising out of” refer to the origin or cause of the incident and
presuppose a causal connection between the employment and the accidental injury. Caterpillar Tractor Co. v.
Industrial Commission, 129 1l1. 2d 52 (1989).

Petitioner testified and the records reflect that on February 22, 2018, he was putting boxes on a skid,
when he was hit from behind, at his feet, by another employee with a hand jack, causing Petitioner to fall
backwards. He reported that he was holding the boxes above shoulder level and was still holding them when he
fell backward. There was no evidence presented indicating that he struck his right shoulder or neck or fell onto
his hand or outstretched arm.

The Arbitrator finds the opinions of Dr. Reilly to be the most credible here. Dr. Reilly noted that just
holding a box overhead and falling onto the buttocks would not typically cause all the findings noted in
Petitioner’s right shoulder, which are usually degenerative in nature and happen over time with repetitive use
and overhead activities. Dr. Reilly also noted that falling onto the buttocks with a crate overhead would not
cause the degenerative changes seen in the cervical spine but could exacerbate a pre-existing condition on a
temporary basis if he had complaints right after the event. However, if there was a delay of two to three months
in reporting neck and shoulder complaints then the neck and shoulder conditions would not be work-related.
The Arbitrator notes that there were no complaints involving the right shoulder or neck until Petitioner
presented for medical care with La Clinica approximately three months after the February 22, 2018, work
accident. Additionally, the Arbitrator notes that while an MRI of the right shoulder and cervical spine was
ordered by La Clinica, there is nothing in the records to support the need for the right shoulder MRI. The
Arbitrator notes that Petitioner was diagnosed by Dr. Yehya as having cervical, thoracic, and lumbar
sprains/strains as well as cervical radiculopathy. There is no mention of the right shoulder. Further, the
chiropractic records note that Petitioner was treating for his neck and shoulder even though the treatment
modalities appeared to be focused on Petitioner’s neck and low back.

Regarding Petitioner’s neck treatment, the Arbitrator again relies on Dr. Reilly’s opinions that while the
mechanism of injury could aggravate Petitioner’s pre-existing cervical degenerative condition, it would have
done so on a temporary basis. However, as again explained by Dr. Reilly, if there was a delay of two to three
months in reporting neck complaints, then it would not be related to the February 22, 2022, work accident. The
Arbitrator notes that the medical records do not mention a neck condition until three months after the accident.

Based on the evidence, case law, and weighing the credibility of Petitioner, the Arbitrator finds that
Petitioner failed to sustain his burden of proof by a preponderance of evidence that he sustained accidental
injuries to the right shoulder and neck as a result of the February 22, 2018, work accident. The Arbitrator further
finds that Petitioner sustained his burden of proof by a preponderance of the evidence that he sustained
accidental injuries to his low back as a result of the February 22, 2018, work accident.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-
BEING CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:
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Based on the Arbitrator’s finding on accident above, the Arbitrator finds that Petitioner failed to
establish that his current condition of ill-being regarding his right shoulder and neck are causally related to the
February 22, 2018, work accident.

The Arbitrator notes that Dr. Silver diagnosed Petitioner with a partial thickness tear of the rotator cuff
and a SLAP tear of the labrum. However, Dr. Reilly opined that if Petitioner’s right shoulder complaints did not
start until three months after the accident, then the right shoulder condition was not work-related. He also
explained that just holding a box overhead and falling onto the buttocks would not typically cause all the
findings noted in the shoulder, which are usually degenerative in nature and happen over time with repetitive
use and overhead activities. The Arbitrator notes that Petitioner made no mention of any right shoulder issues
until about three months after the February 22, 2018, work accident. The Arbitrator finds the opinion of Dr.
Reilly to be the most credible here.

Regarding the neck, the Arbitrator notes that Dr. Templin found that Petitioner suffered an aggravation
of his lumbar degenerative condition as a result of the February 22, 2018, work accident. Yet, he recommended
a C7 transforaminal epidural steroid injection with no diagnosis regarding the neck. The Arbitrator also notes
that the description of the accident that Dr. Templin has differs from the one testified to by Petitioner and
provided to Dr. Reilly and Concentra. Therefore, the Arbitrator relies on Dr. Reilly’s findings and opinions on
the matter, which are that while the mechanism of injury could aggravate Petitioner’s pre-existing cervical
degenerative condition, it would have done so on a temporary basis and a delay of two to three months in any
neck symptoms would indicated that Petitioner’s neck condition is not causally related to the February 22, 2018,
work accident.

Regarding Petitioner’s lumbar spine, the Arbitrator notes that, per the medical records, Petitioner
suffered a back strain on February 22, 2018, which had resolved by May 1, 2018, when Petitioner was released
to return to full duty.

Based on the above, the Arbitrator finds that Petitioner’s current conditions of ill-being in the right
shoulder and neck are not causally related to the February 22, 2018, work accident. The Arbitrator further finds
that Petitioner’s condition of ill-being regarding the lumbar spine was causally related to the February 22, 2018,
work accident up through May 1, 2018.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED
TO PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL
SERVICES, THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings regarding accident and causation above, the Arbitrator finds that
Respondent is liable for medical expenses incurred in the treatment of Petitioner’s lumbar spine following the
February 22, 2018, work accident through May 1, 2018.

The Arbitrator notes that the medical expenses in dispute are for medical expenses incurred after May 1,
2018, and for the treatment of Petitioner’s neck and right shoulder. The Arbitrator finds that Respondent is not
liable for the payment of these outstanding medical bills.

WITH RESPECT TO ISSUE (K), IS PETITIONER ENTITLED TO ANY PROSPECTIVE
MEDICAL CARE, THE ARBITRATOR FINDS AS FOLLOWS:
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Based on the Arbitrator’s findings regarding accident and causation above, the Arbitrator finds that
Petitioner is not entitled to the prospective medical care in the form of right shoulder surgery as recommended
by Dr. Silver.

WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

Petitioner claims he is entitled to temporary total disability benefits from February 23, 2018, through
present. The Arbitrator notes that the parties stipulated that Respondent paid $8,067.68 in temporary total
disability benefits for the period from April 18, 2018, to May 1, 2018, and May 9, 2018, to September 25, 2018.

For a claimant to be entitled to temporary total disability benefits under the Illinois Workers’
Compensation Act (Act), the claimant must prove he is “totally incapacitated for work by reason of the illness
attending the injury.” Mt. Olive Coal Co. v. Industrial Commission, 129 N.E. 103, 104 (I1l. 1920). The
Arbitrator notes that according to the medical records, Petitioner was working transitional duty/regular duty and
had been adhering to the work restrictions as prescribed until the April 17, 2018, appointment. The Arbitrator
declines to award benefits from February 23, 2018, to April 17, 2018, as Petitioner was working during this
time for Respondent.

Petitioner was then provided with a full duty release on May 1, 2018, before being taken off work on
May 9, 2018. The Arbitrator declines to award benefits from May 1, 2018, to May 9, 2018.

Thereafter, Respondent paid benefits until September 25, 2018, when it received Dr. Reilly’s IME
report.

Lastly, Petitioner testified that he worked for a season (4-5 months) doing landscaping work in 2020,
and is currently working for United Scrap, where he has been working for approximately one year. Therefore,
the Arbitrator finds that Petitioner was not totally incapacitated from working during these periods and declines
to award temporary total disability benefits for the periods during which Petitioner was working.

Based on the above and the Arbitrator’s findings regarding accident and causation, the Arbitrator finds
that Petitioner is entitled to temporary total disability benefits from April 18, 2018, through May 1, 2018, which
Respondent has already paid and is entitled to a credit for paying.

WITH RESPECT TO ISSUE (O), THE NATURE AND EXTENT OF PETITIONER’S
DISABLITY, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator incorporates the above-referenced findings of fact and conclusions of law as if fully
restated herein.

Pursuant to Section 8.1b of the Act, the following criteria and factors must be weighed in determining
the level of permanent partial disability for accidental injuries occurring on or after September 1, 2011:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall report the level of impairment in writing. The report shall include an
evaluation of medically defined and professionally appropriate measurements of impairment that include, but
are not limited to: loss of range of motion; loss of strength; measured atrophy of tissue mass consistent with the
injury; and any other measurements that establish the nature and extent of the impairment. The most current
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edition of the American Medical Association’s “Guides to the Evaluation of Permanent Impairment” shall be
used by the physician in determining the level of impairment.
(b) In determining the level of permanent partial disability, the Commission shall base its determination
on the following factors;
(1) the reported level of impairment pursuant to subsection (a);
(i1) the occupation of the injured employee;
(111) the age of the employee at the time of the injury;
(iv) the employee’s future earning capacity; and
(v) evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors
used in addition to the level of impairment as reported by the physician must
be explained in a written order.

With regard to subsection (i) of Section 8.1b(b), the Arbitrator notes that no permanent partial disability
impairment report and/or opinion was submitted into evidence. The Arbitrator gives this factor no weight.

With regard to subsection (ii) of Section 8.1b(b), the occupation of the employee, the Arbitrator notes
that the record reveals that Petitioner was employed as a warehouse employee at the time of the accident and
that he was able to return to return to work for a landscaping company, has worked driving a truck and now
works as a forklift driver for a different employer. The Arbitrator gives this factor some weight.

With regard to subsection (iii) of Section 8.1b(b), the Arbitrator notes that Petitioner was 48 years old at
the time of the accident. The Arbitrator gives this factor little weight.

With regard to subsection (iv) of Section 8.1b(b), Petitioner’s future earnings capacity, the Arbitrator
notes that Petitioner currently works 32 hours per week, earning $13 an hour with the possibility of a raise
based on seniority with the company. The Arbitrator gives this factor some weight.

With regard to subsection (v) of Section 8.1b(b), evidence of disability corroborated by the treating
medical records, the Arbitrator notes that Petitioner initially diagnosed with a lumbar strain for which he was
released to full duty on May 1, 2018. The Arbitrator also notes that while Petitioner currently complains of neck
and right shoulder problems, these issues did not arise until three months after the February 22, 2018, work
accident. The Arbitrator gives this factor significant weight.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained

permanent partial disability to the extent of % loss of use of the person as a whole pursuant to Section 8(d)2 of
the Act.

11
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GUADALUPE RUIZ,

Petitioner,

VS. NO: 19WC005387

NORDSTROM RACK,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petitions for Review under §19(b) having been filed by the Respondent and
Petitioner herein and notice given to all parties, the Commission, after considering the issues of
causation, medical expenses (including prospective), temporary total disability, “Current
Condition of Ill-being,” and “Payment of TPD benefits,” and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof, but makes clarifications and corrections as outlined below. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 1l11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

We clarify that we are affirming the Arbitrator’s finding regarding causation without
relying on the opinion of Dr. Brian Cole whose December 2, 2019 report is confusing. Rx2,
T.627. His assessment was “probable left upper extremity cervical radiculopathy” and he
recommended a cervical spine evaluation and restrictions “due to the cervical spine component
of this problem.” He also specifically wrote, “She has pain up into the left side of the neck,
trapezius muscles, and pain that radiates down the left arm, which is more consistent with a
radicular problem of nerve origin. I do find that the claimant's condition, however, on a more
likely than not basis, is related to the injury in question, but it is my opinion that her left shoulder
is at MMI and does not need any further treatment from an orthopedic standpoint.” However,
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later in the report, Dr. Cole specifically disclaimed any opinion regarding the cervical spine by
writing, “Further care may be necessary, but this would not be related to the left shoulder itself,
but rather the cervical spine. The cervical spine is out of my scope of practice, and I will not
comment on causal relationship nor need for specific further care with regard to the cervical
spine.” Id. at 5, T.631. Therefore, on page 4 in the fifth sentence of issue #1, we strike the
phrase “and Respondent’s other IME, Dr. Cole.”

We also correct the following scrivener’s errors:

Page 1, last paragraph, 1st sentence: strike "2018" and replace with "2019"

Page 2, first paragraph, 2nd sentence: strike "back" and replace with "neck"

Page 2, second paragraph, 2nd sentence: strike "join" and replace with "pain"
Page 3, second paragraph, 2nd sentence: strike "April 2" replace with "April 4"

In the “Findings” section, change Petitioner’s age from “4” to “44” on the date of
accident.

Nk W=

All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 1, 2023 is hereby affirmed and adopted with the clarifications and
corrections noted above.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $20,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 8, 2024 15| Waria E. Portela
SE/

0: 3/26/24 Is/ Aomgplee #, Scmonovich
49

Is/Rattngn 4. Doernies
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
GUADALUPE RUIZ Case #19 WC 005387
Employee/Petitioner
v Consolidated cases:

NORDSTROM RACK
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Geneva, on 1/19/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~mDmommUnw

[ ] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
X] TPD [] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, 5/14/18, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $29,643.12; the average weekly wage was $570.06.

On the date of accident, Petitioner was 4 years of age, married with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $10,858.85 for TTD, $2,616.73 for TPD, $0 for maintenance, and $0
for other benefits, for a total credit of $13,475.58.

ORDER

e Respondent shall pay Petitioner temporary total disability benefits in the amount of $380.04/week for
31-4/7 weeks, for the period of May 15, 2018 through May 17, 2018; June 14, 2018 through August
20, 2018; and May 17, 2019 through September 22, 2019, which is the period of temporary total
disability for which compensation is due. Respondent shall receive a credit for all temporary total
disability benefits paid.

e Respondent shall pay and has paid temporary partial disability benefits from August 21, 2018 through
August 31, 2018 and September 23, 2019 through January 31, 2020, for 20-3/7 weeks, which is the
period of temporary partial disability benefits which was due. Respondent shall receive a credit for all
temporary partial disability benefits paid.

e Respondent shall authorize and provide payment for the medical treatment, including the radio
frequency ablation, recommended by Petitioner’s treating physicians, Dr. Sokolowski. The
authorization shall be in writing and forwarded to Petitioner’s attorney.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

227y 2

Signature of Arbitrator Gerald Granada

March 1, 2023

Guadalupe Ruiz v. Nordstrom Rack, 19WC005387 - ICArbDec19(b)
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Guadalupe Ruiz v. Nordstrom Rack, 19WC005387
Attachment to Arbitration Decision 19(b)
Page 1 of 4

FINDINGS OF FACT

This case involves Petitioner Guadalupe Ruiz, who alleges injuries sustained while working for the Respondent
Nordstrom Rack on May 14, 2018 (19WC005387) and January 29, 2020 (20WC003441). This decision is on
the May 14, 2018 accident in which the Respondent is disputing the following issues: 1) causation; 2) TTD; 3)
TPD; and 4) prospective medical treatment. Petitioner testified at hearing via a Spanish interpreter.

Petitioner was employed by Respondent as a ground salesperson and in makeup on May 14, 2018. She had
been employed by Respondent for 20 years. Her job duties for Respondent as a salesperson involved lifting,
carrying, and hanging clothing. She also climbed step stools and lifted boxes overhead. She testified that on
May 14, 2018, she injured her left arm when it was caught and pulled forward as she was pushing a shoe cart.
Respondent does not dispute this accident.

On May 14, 2018, Petitioner initially sought medical treatment at Elmhurst Occupational Health, where she had
noted complaints of pain in her left shoulder and lateral portion of her neck. (PX 1) She was given ibuprofen,
taken off work and provided physical therapy from May 16, 2018 through June 6, 2018. (PX 2)

On May 24, 2018, Petitioner saw Dr. Tu who ordered and MRI on May 31, 2018 that showed grade I
acromioclavicular joint sprain, extensive marrow edema, SLAP tear, nondisplaced tear of the labrum, mild
subacromial bursitis and adhesive capsulitis. (PX 4) Dr. Tu noted that Petitioner had symptoms in her neck
radiating to her hand and he recommended a cervical MRI. (PX 3). The cervical MRI revealed mild multilevel
degenerative changes, C4-5 mild left neural foraminal stenosis, C6-7 mild left neural stenosis and C5-6 spinal
canal stenosis. (PX 5) Dr. Tu took Petitioner off work. (PX 3). On June 28, 2018, Dr. Tu set forth an
assessment of persistent left shoulder pain, possible labral tear, secondary impingement and possible cervical
radiculopathy. (PX 3). He performed a cortisone injection to the left shoulder. (PX 3). Dr. Tu referred
Petitioner to a pain management specialist. (PX 3). On July 12, 2018, Dr. Tu referred Petitioner to Dr.
Belmonte. (PX 3).

On July 13, 2018, Dr. Belmonte examined Petitioner. (PX 6) Dr. Belmonte noted that Petitioner had left
shoulder pain and left upper extremity radiculopathy, and assessed: cervical radiculopathy, cervical spinal
stenosis, cervical spondylosis, cervicalgia, chronic migraine, pain radiating to the left shoulder, primary
osteoarthritis of the left shoulder, labral tear and displacement of cervical intervertebral discs. He
recommended Medrol dose pack. Dr. Belmonte noted that Petitioner was experiencing neck and upper
extremity radiculopathy due to left C4-C7 foraminal stenosis following her work injury. He stated that she also
had spondylosis and facet arthropathy that is contributing to the pain as well. He recommended an epidural
steroid injection.

On July 15, 2018, Petitioner saw Dr. Martuscillo at Higher Health Chiro, who noted that Petitioner had
decreased strength in her grip and weakness in the left upper extremity. (PX 7).

On May 17, 2018, Petitioner underwent left shoulder surgery performed by Dr. Tu at Loyola University Health.
(PX 8). Dr. Tu performed a left shoulder arthroscopic subacromial decompression, distal clavicle excision and
extensive debridement. The post-operative diagnosis was left shoulder impingement, AC joint arthropathy,
partial thickness tear of the supraspinatus tendon, anterior, superior, posterior labral tearing. Petitioner
underwent physical therapy at Total Rehab post-surgery from May 28, 2019 through August 19, 2019. She
followed up with Dr. Belmonte for her neck condition.
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On July 30, 2019, Dr. Belmonte performed a C5-C6 and C6-C7 facet joint injection. (PX 6) Petitioner reported
feeling great with less back aching and improved range of motion following the injection. On August 20, 2019,
Dr. Belmonte performed medial branch blocks on Petitioner. Dr. Belmonte noted that Petitioner had an 80%
improvement from pain on September 20, 2019. The pain returned to baseline. Dr. Belmonte recommended
radio frequency ablation. (PX 6)

On October 17, 2019, Petitioner saw Dr. Sokolowski for her neck pain on referral from Dr. Tu. (PX 3) Dr.
Sokolowski noted Petitioner had impingement signs, limited internal rotation and C5-C7 facet joint join with
neck extension. He assessed Petitioner with left shoulder pain, cervical pain and cervical radiculopathy and
recommended an EMG and radio frequency ablation. (PX 11). The November 5, 2019 EMG EMG revealed
muscle fiber membrane electronical instability that should be considered to determine early cervical
radiculopathy, electrodiagnostic evidence of median neuropathy consistent with carpal tunnel syndrome and no
electrodiagnostic evidence of cervical radiculopathy or brachial plexopathy. (PX 12)

On December 3, 2019, Petitioner was examined by Dr. Soneru for her hand. (PX 13). Dr. Soneru documented
that Petitioner had mid-lower cervical radiculopathy demonstrated in the EMG. On January 7, 2020, Dr. Soneru
opined that Petitioner’s clinical examination was not consistent with carpal tunnel syndrome and was likely due
to cervical radiculopathy. Dr. Soneru recommended that Petitioner continue treatment with Dr. Sokolowski.

On December 19, 2019, Petitioner was last examined by Dr. Tu. (PX 3). He stated that Petitioner’s current
symptoms are related to her cervical spine. He noted an impression of left shoulder post-surgery, left shoulder
resolved adhesive capsulitis and possible cervical radiculopathy. He documented that Petitioner had reached
maximum medical improvement for the left shoulder condition, and that she should continue to follow up with
Dr. Sokolowski.

Petitioner continued to follow up with Dr. Sokolowski, who ordered an MRI on February 9, 2020 that revealed
multilevel spondylotic changes from C4-C7, multilevel posterior herniation impinging the ventral thecal sac
from C4-C6 and straightening of the normal cervical lordosis that may represent a muscle spasm or strain. (PX
14). The MRI also revealed C4-C5 facet arthropathy and C5-C6 facet arthropathy. On March 19, 2020, Dr.
Sokolowski continued to recommend an RFA, physical therapy, and work restrictions for Petitioner. Dr.
Sokolowski testified via evidence deposition on September 12, 2022. He diagnosed Petitioner with ongoing
cervical symptoms at C5 to C7 and that based on Petitioner’s pain management history, she would be a good
candidate for an RFA. He further opined that Petitioner’s cervical condition was causally connected to her May
14, 2018 accident, and that her medical treatment had been reasonable and necessary. Dr. Sokolowski
recommended continued work restrictions and indicated that Petitioner had not yet reached MMI.

On January 10, 2019, Petitioner underwent an IME with Dr. Cole. (RX 1) Dr. Cole assessed Petitioner with
left shoulder rotator cuff tendinitis, strain, and left shoulder myofascial pain, which were related to the May 14,
2018 incident. He recommended surgery for the left shoulder condition. He indicated that Petitioner’s
subjective complaints were consistent with the objective findings that were all causally connected to the work-
related accident of May 14, 2018, for which Petitioner had not reached maximum medical improvement. Dr.
Cole prepared a second report dated December 2, 2019 in which he did not recommend further treatment of the
left shoulder; however, he recommended an evaluation of the cervical spine. He stated that the left shoulder
condition was related to the injury for which Petitioner had reached maximum medical improvement as it
relates to the left shoulder. However, he advised that Petitioner required further treatment and restrictions
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related to the cervical spine condition. Dr. Cole noted that Petitioner required further evaluation of the cervical
spine and pain management. He explained that ongoing pain management would be reasonable and related to
the cervical spine and the injury in question. (RX 2).

On February 4, 2020, Dr. Butler conducted his initial exam of Petitioner at the request of Respondent for her
neck and back. (RX 3) He diagnosed Petitioner with a cervical sprain, but that Petitioner had no objective
findings or cervical radiculopathy. He opined that there was no causation between the cervical strain and the
work injury, and that the cervical injections or the RFA were not reasonable or necessary. He did not
recommend any further treatment. Dr. Butler testified via evidence deposition on November 7, 2022, which
was consistent with his medical reports. (RX 7) In his deposition, Dr. Butler admitted that he was at a
disadvantage because he did not review the actual MRI films, which he assumed the findings were fairly mild.
He would defer to someone who read the film and was handicapped as it related to the instant case. (RX 7 at
59).

Surveillance videos and reports were admitted into evidence. (RX 10-13). The video of Petitioner for April 2,
6 and 7, 2022 was admitted into evidence. (RX 10-11). During this period of time, Petitioner was filmed for
8.5 minutes. (RX 10-11). On April 4, 2022, Petitioner exited her house with some trash and went entered her
car. (RX 10-11). Petitioner was not observed further on that date. (RX 10-11). On April 6, 2022, Petitioner
walked around her house, took out trash and went to her car. (RX 10-11). On April 7, 2022, Petitioner exited
her car with a small bag. (RX 10-11). Surveillance for June 23, 24 and 28, 2022 was admitted into evidence.
(RX 12-13). The first date on the report was listed April 4, 2022. (RX 12-13). That is inconsistent with the
video, which stated that the date was June 23, 2022. (RX 12-13). Petitioner unloaded groceries from her car.
(RX 12-13). Petitioner took her daughter to the Juice Bar. (RX 12-13). Petitioner also walked around her
porch. (RX 12-13). On June 24, 2022, Petitioner left in her car and was not observed any further. (RX 12-13).
On June 28, 2022, Petitioner drove to the Juice Bar and remained in her car. (RX 12-13). Petitioner took out
her garbage and went to her doctor appointment. (RX 12-13). Petitioner went to the Juice Bar and dropped off
someone at the mall. (RX 12-13). Petitioner also went to the flower shop. She bought a small plant and closed
her car door. (RX 12-13).

Petitioner returned to work within restrictions. Petitioner was offered work with the 5 pounds lifting restriction
on June 23, 2020. (RX 15). She signed the letter and accepted the offer of light duty work on June 26, 2020.
(RX 15). The restrictions were accommodated by Respondent. On January 29, 2020, Petitioner was working in
the jewelry department. Petitioner sustained a work-related accident involving her back on January 29, 2020.
That case is pending under a separate claim. Petitioner was able to return to work with Respondent within her
work restrictions in which she helps people and unloads clothes. Petitioner testified that she experiences pain in
her back and neck while working. She has to take breaks. Petitioner testified that she is currently working 24
hours per week. Petitioner testified that she experiences pain in her neck, for which she rests, ices and stretches.
Petitioner also has pain in her left shoulder. Petitioner testified that prior to May 14, 2018 she had not sustained
any accidents or injuries involving her neck or left shoulder. Further, prior to May 14, 2018 Petitioner had not
received any medical treatment for her neck or left shoulder. She testified that she would like to undergo the
RFA recommended by Dr. Sokolowski.



24IWCC0213

Guadalupe Ruiz v. Nordstrom Rack, 19WC005387
Attachment to Arbitration Decision 19(b)
Page 4 of 4

CONCLUSIONS OF LAW

1. Regarding the issue of causation, the Arbitrator finds that the Petitioner has met her burden of proof. In
support of this finding, the Arbitrator relies on the Petitioner’s unrebutted testimony and the preponderance of
the medical evidence, which all indicate that Petitioner’s cervical and left shoulder conditions are related to her
May 14, 2018 work accident. The Arbitrator notes that Dr. Sokolowski, Dr. Belmonte and Dr. Cole
(Respondent’s IME) all agree that Petitioner’s left shoulder and its related treatment are causally connected to
the Petitioner’s May 14, 2018 accident. Respondent’s dispute on this issue is focused on the Petitioner’s
cervical condition based on the IME opinion of Dr. Butler. However, Dr. Butler’s opinions on this issue are
notably outweighed by the treating physicians and Respondent’s other IME, Dr. Cole, who all indicated
petitioner’s cervical condition was also causally connected. Petitioner credibly testified to her physical
complaints in her left shoulder and neck following her undisputed work accident on May 14, 2018. There was
no evidence of any prior complaints or medical treatment to those body parts, nor was there any evidence of any
intervening incidents that might break the causation chain. Given these facts, coupled with the preponderance
of the medical evidence, the Arbitrator concludes that the Petitioner’s current condition of ill-being in her left
shoulder and cervical spine are causally connected to her May 14, 2018 work accident.

2. Regarding the issue of TTD, the Arbitrator finds that the Petitioner was temporarily totally disabled from
May 15, 2018 May 15, 2018 through May 17, 2018, June 14, 2018 through August 20, 2018, May 17, 2019
through September 22, 2019. This is supported by the Petitioner’s unrebutted testimony and the medical
evidence showing Petitioner was medically restricted from returning to work for these time periods and
Respondent either did not or could not accommodate Petitioner’s restrictions at the time. Respondent does not
dispute that Petitioner is entitled to temporary total disability benefits for these periods. Accordingly, the
Arbitrator awards payment of temporary total disability benefits from May 15, 2018 May 15, 2018 through May
17,2018, June 14, 2018 through August 20, 2018, May 17, 2019 through September 22, 2019. Respondent
shall receive a credit for any and all TTD benefits it has paid toward these time periods and the parties stipulate
that all temporary total disability benefits were paid in connection with the instant case.

3. Regarding the issue of TPD, the Arbitrator finds that the Petitioner is entitled to payment of temporary
partial disability benefits for the period of August 21, 2018 through August 31, 2018 and September 23, 2019
through January 31, 2020. This is supported by the Petitioner’s unrebutted testimony and the medical evidence
showing Petitioner was medically restricted from returning to work full duty for these time periods.
Accordingly, the Arbitrator awards Petitioner TPD benefits for these time periods. Respondent does not dispute
that Petitioner was entitled to temporary partial disability benefits for this period and shall receive a credit for
any TPD benefits it has paid toward these time periods.

4. Regarding the issue of prospective medical care and consistent with the findings above, the Arbitrator further
finds that the Petitioner’s request for prospective medical care is reasonable and necessary in addressing her
work-related cervical spine condition stemming from her undisputed May 14, 2018 work accident. This finding
is supported by Petitioner’s unrebutted testimony and the preponderance of the medical evidence. The
Arbitrator finds the opinions of Dr. Sokolowki persuasive on this issue. Although Respondent relies on their
IME Dr. Butler on this issue, his opinions are outweighed by the medical evidence, including Respondent’s
other IME, Dr. Cole. Accordingly, Respondent shall authorize and pay for the medical treatment proposed by
Dr. Sokolowski, including the radio frequency ablation.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes)
) SS. |E Affirm with changes
COUNTY OF KANE ) [ ] Reverse

[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GUADALUPE RUIZ,

Petitioner,

VS. NO: 20WC003441

NORDSTROM RACK,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causation, medical
expenses (including prospective), temporary total disability, and “Current Condition of IlI-
being,” and being advised of the facts and law, affirms and adopts the Corrected Decision of the
Arbitrator, which is attached hereto and made a part hereof, but makes corrections as outlined
below. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399

N.E.2d 1322, 35 Ill.Dec. 794 (1980).

We correct the following scrivener’s errors:

I. Page 1, paragraph 4, 2nd to last sentence: strike "May 19" and replace with "May

29"

2. Page 2, 2nd paragraph, 2nd sentence: strike "April 2" and replace with "April 4"
3. Page 3, Conclusions of Law #2, 1st sentence: strike "arm" and replace with

"lumbar spine"
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4. Page 3, Conclusions of Law #3: strike "November 14, 2022" and replace with
"November 14, 2020."

All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of
the Arbitrator filed June 15, 2023 is hereby affirmed and adopted with the corrections noted
above.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $22,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

May 8, 2024 s Waria E. Portela
SE/

0: 3/26/24 Is| meflee H. Secmonovich
49

Is/Rattrngn 4. Doernies
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

19(b)
GUADALUPE RUIZ Case # 20 WC 003441
Employee/Petitioner
v Consolidated cases:

NORDSTROM RACK
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Geneva, on 1/19/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~mDmommUnw

[ ] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
X] TPD [] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov



24IWCC0214

FINDINGS

On the date of accident, 1/29/20, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $22,889.36; the average weekly wage was $440.18.

On the date of accident, Petitioner was 46 years of age, married with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $10,270.04 for TTD, $513.38 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $10,783.42.

ORDER

e Respondent shall pay Petitioner temporary total disability benefits in the amount of $357.67/week for 67-4/7
weeks, for the period of May 4, 2020 through June 25, 2020; July 12, 2020 through November 14, 2020;
December 29, 2021 through January 1, 2022; and February 13, 2022 through July 16, 2022, which is the
period of temporary total disability for which compensation is due. Respondent shall receive a credit for any TTD
paid for this period.

e Respondent shall pay temporary partial disability benefits from February 1, 2020 through April 11, 2020;
January 2, 2022 through February 12, 2022; and July 17, 2022 through September 24, 2022, for 21 weeks,
which is the period of temporary partial disability benefits which was due. All temporary partial disability
benefits were paid for the period of February 1, 2020 through April 11, 2020. Respondent shall pay and
additional $1,986.68 for the remaining periods of temporary partial disability due.

e Respondent shall authorize and provide payment for the medical treatment, including the lumbar fusion,
recommended by Petitioner’s treating physicians, Dr. Darwish. The authorization shall be in writing and
forwarded to Petitioner’s attorney.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

Lpin k] Pt

Signature of Arbitrator Gerald Granada Date: 6/14/23

June 15, 2023

Guadalupe Ruiz v. Nordstrom Rack, 20WC003441 (CORRECTED) - ICArbDec19(b)
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FINDINGS OF FACT

This case involves Petitioner Guadalupe Ruiz, who alleges injuries sustained while working for the Respondent
Nordstrom Rack on May 14, 2018 (19WC005387) and January 29, 2020 (20WC003441). This decision is on
the January 29, 2020 accident in which the Respondent is disputing the following issues: 1) causation; 2) TTD;
3) TPD; and 4) prospective medical treatment. Petitioner testified at hearing via a Spanish interpreter.

On January 29, 2020, Petitioner was working for Respondent in the jewelry department. On that day, Petitioner
was unloading a garbage can with clothes that was heavy. As she was bent down, trying to move the garbage
can, its wheels were stuck on the rug, and she felt pain in her back. Petitioner testified that after the accident,
she could not walk and felt pain in her back. At the time of her accident, Petitioner was working under
restrictions provided by Dr. Sokolowski for an earlier accident. (See 1I9WC005387)

Petitioner initially sought medical attention at Elmhurst Occupational Health, where she was examined and
subsequently released to return to work with restrictions. (PX 16)

On February 26, 2020, Petitioner saw Dr. Lorenz. (PX 17) Dr. Lorenz noted that Petitioner had lumbar back
pain and left leg radiculopathy beginning after work related accident of January 29, 2020 and recommended an
MRI of the lumbar spine along with work restrictions. The March 5, 2020 revealed an L4-L5 global disc
bulge, L5-S1 grade 1 anterolisthesis with global disc bulge and superior imposed right paracentral disc
protrusion and annular tear. (PX 18). The protrusion abutted the existing right S1 nerve root with no evidence
of nerve displacement and bilateral neural foraminal narrowing. On April 13, 2020, Dr. Lorenz assessed
Petitioner with a central disc herniation, L5-S1 annular tear and acute back pain, for which he recommended an
epidural steroid injection at L5-S1, that was administered on May 19, 2020. On July 13, 2020, Dr. Lorenz
recommended an FCE and referred her to Dr. Jain for pain management. (PX 19)

On July 20, 2020, Petitioner saw Dr. Jain on July 20, 2020, who provided an assessment of lumbar facet
syndrome, discogenic pain and lumbosacral radiculopathy directly related to her injury. (PX 20) He further
opined that Petitioner had an underlying degenerative condition that as a result of the injury was rendered
symptomatic and in need of treatment that was accelerated, precipitated and aggravated. He noted that a delay
in authorization could adversely affect the outcome in terms of habituation to medication, psychological decline
and affliction; and decreased the likelihood of functional return to work. (PX 20) Dr. Jain recommended
another ESI, which Petitioner underwent along with a selective nerve root block on September 30, 2020. Dr.
Jain documented a decrease in the pain and subsequently recommended an L3-L5 medial branch block and
physical therapy. Dr. Jain last saw Petitioner on November 11, 2020.

Petitioner was examined by Dr. Lorenz on December 7, 2020. (PX 17). He recommended that Petitioner
follow the recommendations of Dr. Jain. He did not find that Petitioner was a surgical condition.

On February 16, 2021, Petitioner underwent a ESI at L5-S1 performed by Dr. Said. (PX 19) Dr. Said noted
that Petitioner had radiating pain to the knee secondary to degenerative disease and lumbar radiculopathy. He
also noted that there was an annular tear at L5-S1 with protrusion abutting the S1 nerve root.

Petitioner was last examined by Dr. Lorenz on March 22, 2021. (PX 17). He noted that Petitioner was not a
surgical candidate and recommended an FCE.

Petitioner testified that between March 22, 2021 and August 26, 2021, she continued to experience pain in her
back. Petitioner was examined by Dr. Darwish on August 26, 2021. (PX 21). Dr. Darwish took over medical
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care from Dr. Lorenz because Dr. Lorenz retired. Dr. Darwish noted that Petitioner had ongoing pain in her
back, and he assessed Petitioner with spondylolisthesis, herniated lumbar disc and lumbar radiculopathy, for
which he recommended a lumbar fusion. Dr. Darwish continued to recommend work restrictions and the lumbar
fusion throughout his continued treatment of Petitioner. Petitioner also participated in physical therapy at
Premier Physical Therapy. Dr. Darwish last saw Petitioner on November 29, 2022, at which time she
complained of low back pain that radiates to the left lower extremity and to the foot. Petitioner took meloxicam
for the pain. Dr. Darwish diagnosed Petitioner with spondylolisthesis of the lumbar region, lumbar
radiculopathy and other intervertebral disc displacement of the lumbar region, and again recommended the
lumbar fusion and work restrictions. (PX 21). Dr. Darwish testified via evidence deposition on September 15,
2022. (PX 24) His testimony was consistent with his medical reports and he explained his reason for
recommending the fusion surgery was based on Petitioner’s continued symptoms and no improvement with
conservative care for over a year. He explained that Petitioner’s action of bending over and twisting along with
pushing something heavy can squeeze down on the disc and cause a disc protrusion and defect or tearing in the
annulus.

At the request of Respondent, Petitioner was examined by Dr. Butler on several occasions for her neck and
back. Petitioner was examined by Dr. Butler for her back on October 13, 2020. (RX 4). Dr. Butler gave a
diagnosis of lumbar strain with preexisting spondylolisthesis at L5-S1. He opined that there was no causal
relationship between the work accident and the injury. He confirmed that Petitioner may have sustained a
lumbar strain initially, but the spondylolisthesis had no nerve compression. He did not recommend any further
treatment. He had not reviewed the MRI study. He believed that Petitioner had reached maximum medical
improvement. (RX 4). On November 25, 2020, Dr. Butler reviewed the MRI film. (RX 5). He found minimal
dissection at L5-S1 with a small annular tear at L5-S1, 3 mm of instability and no obvious pars defect — all of
which did not change his prior opinions. On January 21, 2022, Dr. Butler again examined Petitioner and
diagnosed her with a lumbar strain with symptom magnification, and trace lumber spondylolistheses at L5-S1
without nerve compression. (RX 6) He did not recommend surgery because of the Petitioner’s symptom
magnification, non-correlating radicular pain, mild spondylolisthesis and lack of any herniation. He did not
believe there was any causal connection between Petitioner’s condition and her alleged work accident. Dr.
Butler testified via evidence deposition on November 7, 2022. (RX 7) His testimony was consistent with his
medical reports. Dr. Butler testified that he believed Petitioner’s MRI was normal as he did not see any
herniation or nerve compression. He disagreed with the radiologist’s reading of MRI. He believed that
Petitioner sustained a back strain from moving a barrel and that strain should have resolved a few weeks
afterwards.

Surveillance videos and reports were admitted into evidence. (RX 10-13). The video of Petitioner for April 2,
6 and 7, 2022 was admitted into evidence. (RX 10-11). During this period of time, Petitioner was filmed for
8.5 minutes. (RX 10-11). On April 4, 2022, Petitioner exited her house with some trash and went entered her
car. (RX 10-11). Petitioner was not observed further on that date. (RX 10-11). On April 6, 2022, Petitioner
walked around her house, took out trash and went to her car. (RX 10-11). On April 7, 2022, Petitioner exited
her car with a small bag. (RX 10-11). Surveillance for June 23, 24 and 28, 2022 was admitted into evidence.
(RX 12-13). The first date on the report was listed April 4, 2022. (RX 12-13). That is inconsistent with the
video, which stated that the date was June 23, 2022. (RX 12-13). Petitioner unloaded groceries from her car.
(RX 12-13). Petitioner took her daughter to the Juice Bar. (RX 12-13). Petitioner also walked around her
porch. (RX 12-13). On June 24, 2022, Petitioner left in her car and was not observed any further. (RX 12-13).
On June 28, 2022, Petitioner drove to the Juice Bar and remained in her car. (RX 12-13). Petitioner took out
her garbage and went to her doctor appointment. (RX 12-13). Petitioner went to the Juice Bar and dropped off
someone at the mall. (RX 12-13). Petitioner also went to the flower shop. She bought a small plant and closed
her car door. (RX 12-13).
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Petitioner returned to work within restrictions. Petitioner was offered work with the 5 pounds lifting restriction
on June 23, 2020. (RX 15). She signed the letter and accepted the offer of light duty work on June 26, 2020.
(RX 15). The restrictions were accommodated by Respondent. On January 29, 2020, Petitioner was working in
the jewelry department. Petitioner sustained a work-related accident involving her back on January 29, 2020.
That case is pending under a separate claim. Petitioner was able to return to work with Respondent within her
work restrictions in which she helps people and unloads clothes. Petitioner testified that she experiences pain in
her back and neck while working. She has to take breaks. Petitioner testified that she is currently working 24
hours per week. Petitioner denied any prior injuries or medical treatment to her back. She suffered a work-
related accident involving her neck on May 14, 2018 (see 19WC005387). She continues to experience back
pain and avoids heavy lifting. She sometimes walks with assistance. Petitioner testified that she wants to
undergo the surgery recommended by Dr. Darwish.

CONCLUSIONS OF LAW

1. Regarding the issue of causation, the Arbitrator finds that the Petitioner has met her burden of proof. In
support of this finding, the Arbitrator relies on the Petitioner’s unrebutted testimony and the preponderance of
the medical evidence, which all indicate that Petitioner’s back condition is related to her January 29, 2020 work
accident. The Arbitrator notes that Dr. Jain, Dr. Lorenz and Dr. Darwish all opine that Petitioner’s back
condition and its related treatment are causally connected to the accident in question. Respondent’s dispute on
this issue is based on the IME opinions of Dr. Butler, who opined that Petitioner sustained a back strain that
should have resolved a few weeks after her accident, but that her current condition of ill-being is not related to
her original accident. Dr. Butler goes on to dispute the need for surgery because of Petitioner’s symptom
magnification and his belief that her MRI was essentially normal as he disputed the radiologist’s conclusions
regarding the MRI results. However, Dr. Butler’s opinions on this issue are notably outweighed by the
evidence from the treating physicians. All the treating physicians have indicated that Petitioner’s injury caused
an aggravation of a pre-existing condition that has resulted in lumbar radiculopathy, lumbar spondylolisthesis
and a herniated lumbar disc at L5-S1 with an annular tear abutting the S1 nerve root. The Arbitrator finds
persuasive the testimony of Dr. Darwish in explaining how the mechanism of injury most likely caused the
Petitioner’s spinal condition, which is causing her current symptomology and need for surgery. Petitioner
credibly testified to her physical complaints in her lumbar back and left leg following her undisputed work
accident on January 29, 2020. There was no evidence of any prior complaints or medical treatment to her back,
nor was there any evidence of any intervening incidents that might break the causation chain. Given these facts,
coupled with the preponderance of the medical evidence, the Arbitrator concludes that the Petitioner’s current
condition of ill-being in her lumbar spine are causally connected to her January 29, 2020 work accident.

2. Consistent with the findings above, the Arbitrator further finds that the Petitioner’s request for prospective
medical treatment is both reasonable and necessary in addressing her work-related arm condition stemming
from her January 29, 2020 work accident. Accordingly, Respondent shall authorize and pay for the surgery, as
recommended by Dr. Darwish, and the attendant care, subject to the fee schedule and in accordance with the
provisions of §8 and §8.2 of the Act.

3. Consistent with the findings above, the Arbitrator further finds the Petitioner was temporarily totally
disabled from May 4, 2020 through June 25, 2020, July 12, 2020 through November 14, 2022, December 29,
2021 through January 1, 2022 and February 13, 2022 through July 16, 2022. This finding is supported by
Petitioner’s unrebutted testimony and the medical evidence that show Petitioner was given work restrictions
during this time period. Therefore, the Arbitrator awards Petitioner TTD benefits for the aforementioned time
periods and Respondent shall be credited for any TTD it has paid.
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4. Consistent with the findings above, the Arbitrator further finds that the Petitioner is entitled to payment of
temporary partial disability benefits for the periods of February 1, 2020 through April 11, 2020, January 2, 2022
through February 12, 2022 and July 17, 2022 through September 24, 2022. This is supported by the Petitioner’s
unrebutted testimony, the wage records, and the medical evidence showing Petitioner was medically restricted
from returning to work full duty for these time periods. Petitioner testified that she was offered less hours when
she was working with restrictions, which was confirmed by the wage statements. Accordingly, Petitioner was
entitled to payment of temporary partial disability benefits. Therefore, the Arbitrator awards Petitioner TPD
benefits for these time periods. Respondent shall receive a credit for any TPD benefits it has paid toward these
time periods. The parties stipulated that Petitioner’s average weekly wage was $570.08. For a two week
period, the average weekly is $1,140.16. The Arbitrator notes that Petitioner was paid on a biweekly basis. For
January 2, 2022 through January 15, 2022, Petitioner earned $634. 2/3 the difference of the average weekly
wage less the earnings was $337.44. For January 16, 2022 through January 29, 2022, Petitioner earned
$1,1014.40, and temporary partial disability benefits was $15.44. For January 30, 2022 through February 12,
2022, Petitioner earned $66.88 and the temporary partial disability benefits was $715.52. For July 17, 2022
through July 30, 2022, Petitioner’s earnings were $647.57, and the temporary partial disability benefits due was
$328.39. For July 31, 2022 through August 13, 2022, Petitioner’s earning was $859.36 and the temporary
partial disability benefits was $187.18. For August 14, 2022 through August 27, 2022, Petitioner earned
$915.36 and the temporary partial disability benefits was $149.87. For August 28, 2022 through September 10,
2022, Petitioner earned $1,048.20 and the temporary partial disability benefits were $61.31. For September 11,
2022 through September 24, 2022, Petitioner earned $852.86 and the temporary partial disability benefits owed
were $191.53. Thus, Petitioner is entitled to payment in the amount of $1,986.68 for the period of January 2,
2022 through February 12, 2022 and July 17, 2022 through September 24, 2022.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)

) SS. |:| Affirm with changes
COUNTY OF COOK ) [ ] Reverse

|:| Injured Workers’ Benefit Fund (§4(d))

|:| Rate Adjustment Fund (§8(g))
|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

[ ] Modify [ ] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

DAISY CRUZ,

Petitioner,

VS. NO: 17 WC 028453
COSTCO WHOLESALE,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary
disability, medical expenses and permanent disability and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 20, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Daisy Cruz Case # 17TWC 28453
Employee/Petitioner
v. Consolidated cases:

Costco Wholesale
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Arbitrator Nina Mariano, Arbitrator of the Commission, in the
city of Chicago, on August 18, 2022. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. & What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. |:| Other
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FINDINGS
On 8/20/2017, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $26,978.64; the average weekly wage was $518.82.
On the date of accident, Petitioner was 28 years of age, single with 1 dependent child.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $33,896.62 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $33,896.62.

Respondent is entitled to a credit of $0 under Section 8§(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $311.29/week for 100 weeks, because
the injuries sustained caused the 20% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $345.88/wecek for 104 weeks,
commencing 9/15/2017 through 10/1/2017 and 11/2/2017 through 10/22/2019, as provided in Section 8(b)
of the Act.

Respondent shall be given a credit of $33,896.62 for temporary total disability benefits that have been paid.

Respondent shall pay reasonable and necessary medical services outlined in the attached Conclusions of Law,
as provided in Sections 8(a) and 8.2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

. :

Signature of Arbitrator

JANUARY 20, 2023

ICArbDec p.2
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STATE OF ILLINOIS)
)SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

DAISY CRUZ, )

)

PETITIONER, )

)

V. )
) CASE NoO. 17 WC 028453

COSTCO WHOLESALE, )

)

)

RESPONDENT. )

FINDINGS OF FACT

Respondent employed Petitioner as a cashier assistant. Petitioner’s job duties included providing
assistance to the cashiers and otherwise helping out where needed. This included retrieving shopping
carts in the parking lot, assisting customers with the loading of carts and lifting in excess of 35 lbs. She
had been with Respondent since 2012.

Petitioner testified she felt a sharp burning pain up to her right shoulder into her neck and across her
collar bone when she pushed back an order on August 20, 2017. Petitioner reported the incident to
management, and she was assigned other tasks for the remainder of her shift. She reached out to
WorkCare, which triages injuries for Respondent. Due to her symptoms, she was directed to seek
medical treatment on August 24, 2017.

Petitioner was seen at Concentra (Occupational Health Centers of Illinois) by Dr. Ayala on August 24,
2017. She reported sustaining an injury to her right shoulder when using her arm to push items on a
conveyor. She described the pain as 7/10 and located in the right anterior shoulder and right posterior
shoulder. The notes indicate associated symptoms include neck pain and stiffness. The diagnosis was a
right shoulder strain. Petitioner was placed in a sling, released to return to work with restrictions and
prescribed Motrin, over-the-counter muscle cream and cyclobenzaprine. Petitioner was referred to
physical therapy 3 times a week for 2 weeks. (Pet’r Ex. No. 2)

On September 11, 2017, Petitioner was seen by Dr. Sajjad Murtaza with complaints of right neck pain
and right shoulder pain with numbness, tingling and weakness of the right arm. Dr. Murtaza referred her
for a cervical MRI, additional physical therapy, as well as medications for the pain.
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She underwent an MRI of the cervical spine on September 20, 2017, which the radiologist indicated
revealed disc herniations at C3-4, C5-6 and C6-7 without stenosis.

Petitioner transferred care to Dr. Larry Najera of Associated Medical Centers of Illinois (AMCI). On
September 28, 2017. She complained of right neck, shoulder and arm pain. Dr. Najera diagnosed a
cervical strain/disc herniation and right arm pain. He recommended an EMG/NCYV, physical therapy,
Naprosyn, Omeprazole and Gabapentin. Dr. Najera took Petitioner off work. (Pet’r Ex. No. 1)

An EMG/NCYV study on October 5, 2017 reportedly demonstrated bilateral carpal tunnel syndrome,
moderate acute C5, C6 and C7 radiculopathy on the right.

On October 12, 2017, Dr. Najera injected the right carpal tunnel. He recommended a cervical epidural
steroid injection, which was non-certified by Utilization Review. Petitioner also began therapy under

the direction of a chiropractic physician. The initial course of treatment began on October 3, 2017 and
continued until June 6, 2018. Petitioner attended a total of 48 sessions. (Pet’r Ex. No. 1)

During the appointment on November 2, 2017, Petitioner reported no relief to the wrist/hand with the
injection only providing relief of numbness and tingling for one day. She reported increasing pain with
turning of the head, lifting, carrying and quick movements. She also had intermittent numbness in her
right arm all the way to the face/neck. Dr. Najera prescribed Neurontin, Tramadol and Terocin patches.
He recommended additional physical therapy and that Petitioner remain off work. (Pet’r Ex. No. 1)

On November 30, 2017, Petitioner presented to Dr. Najera for a follow up appointment. Petitioner had
neck pain rated 7/10 and shoulder pain at 7/10. Dr. Najera noted that Petitioner had failed conservative
treatment and she had electrodiagnostic evidence of radiculopathy. Dr. Najera recommended a C6-7
CESI injection and to remain off work until reevaluation on January 4, 2018. Dr. Najera performed the
cervical injection on January 19, 2018. (Pet’r Ex. No. 1)

Petitioner presented for an independent medical examination with Dr. Frank Phillips on January 25,
2018. She described right shoulder pain radiating up toward the cervical spine, some numbness distal to
the elbow radiating into the 3™ and 4™ digits and no radiating upper extremity radicular symptoms. He
noted a normal examination of the cervical spine. He reviewed the MRI study, noting well maintained
disc height and signal intensity, tiny central millimeter disc bulges of no clinical significance and no
evidence of nerve compression. Given the mechanism of injury and examination findings, he diagnosed
shoulder pain only, no cervical spine condition, recommended no treatment for the cervical spine and
opined she could return to work full duty. (RX 1)

On February 1, 2018, Petitioner returned to Dr. Najera and reported the cervical injection only provided
15% relief of the neck pain. She had persistent pain to the right shoulder with numbness and tingling
into the face. Dr. Najera recommended no further cer