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STATE OF ILLINOIS )
)
county oF KANE )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
COMMISSION DECISION

Illinois Department of Insurance!, Case No. 20WC005185
Petitioner INC No. 19INCO00015
V. Geneva, IL

Pro Movers, Incorporated,
Employcrs/Respondent

DECISION AND OPINION ON REVIEW AFTER RECALL OF ORDER
FOR CLERICAL ERROR PURSUANT TO §19(F) OF THE ACT

Petitioner brings this action by and though the Office of the Illinois Attorney General, against
Respondent, alleging violations of §4(a) of the Illinois Workers’ Compensation Act (“Act”) and
§9100 of the Rules Governing Practice Before the Illinois Workers’ Compensation Commission
(“Rules”) for failure to procure mandatory workers’ compensation insurance. Petitioner alleges
Respondent knowingly and willfully lacked workers’ compensation insurance for 2,639 days from
August 4™, 2007 to October 19" 2007 (77 days), August 19", 2008 to September 3", 2008 (16 days),
May 9" 2011 to January 13" 2017 (2077 days), November 2™, 2017 to November 6™, 2017 (5 days),
January 15" 2018 to January 17" 2018 (3 days), and February 8, 2018 to May 4™, 2019 (461 days).
Proper and timely notice was provided to Respondent and a hearing was held before Commissioner
Deborah Simpson in Geneva, Illinois on November 21st, 2024. Petitioner was represented by the
Office of the lllinois Attorney General. Respondent did not appear in person or through counsel.

The Commission, after considering the record in its entirety and being advised of the
applicable law, finds that Respondent knowingly and willfully violated §4(a) of the Act and §9100 of
the Rules from August 4™ 2007 to October 19™, 2007 (77 days), August 19", 2008 to September 3",
2008 (16 days), May 9", 2011 to January 13", 2017 (2077 days), November 2™, 2017 to November
6", 2017 (5 days), January 15" 2018 to January 17" 2018 (3 days), and February 8, 2018 to May 4",
2019 (461 days). Accordingly, Respondent shall be held liable for non-compliance with the Act and
shall pay a penalty in accordance with §4(d) of the Act in the sum of $1,319,500.00. The Commission
further orders Respondent to reimburse the Injured Workers’ Benefit Fund in the amount of
$20,189.91, for a total amount of $1,339,689.91.

I.  Findings of Fact
On January 25", 2022, personal service was made on Respondent Pro Movers, Inc., via its

registered agent, William Volk. PX2. Investigator Michael Cadman delivered a Notice of Insurance
Compliance Hearing upon William Volk at his residence at 9:08 a.m. /d. Assistant Attorney General

! Formerly the Illinois Workers’ Compensation Commission’s Insurance Compliance Department
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Jake Snowman further stated on the record that notice of the hearing date was given in person on July
25" 2024, where registered agent William Volk appeared on behalf of Pro Movers, Incorporated and
agreed to the November 21, 2024, date. Furthermore, Assistant Attorney General Snowman stated
that he had emailed Mr. Volk two days prior to hearing and received no response, nor had he received
communication from Mr. Volk since the July 25" hearing. (T at 6).

George Sweeney, the Assistant Deputy Director of the Illinois Department of Insurance,
Insurance Compliance Department, testified that their investigation of Respondent began in 2019. (T
at 15). On May 14, 2019, a State of Illinois Notice of Non-Compliance was sent via certified mail by
his office to Respondent individually as the registered agent of the Respondent corporation to 2136
Country Lakes Drive, Naperville, Illinois as well as to 340 Marshall Avenue, Unit 105 in Aurora.
(PX3, T at 16). The Notice stated that according to Commission records, the Respondent was not in
compliance with the requirements of Section 4(a) of the Act for the period beginning July 20, 2007,
through the date of the notice. /d. Also on May 14, 2019, Petitioner sent a notice for an Insurance
Compliance Informal Conference, set for June 13, 2020. PX4. Neither Respondent nor any proxy
appeared on that date. (T at 17).

Assistant Deputy Director Sweeney testified that their investigation concluded that
Respondent was required by the Act to provide workers’ compensation insurance coverage for its
employees. In support of this, Assistant Deputy Director Sweeney identified the arbitration decision
of Aaron Alberico v. Pro Movers, Inc., Illinois State Treasurer as Ex-Officio Custodian of the Injured
Workers' Benefit Fund, 11l. Workers’ Comp. Commission, No. 18WC013238 (April 22, 2019), PX11.
In the decision, which was issued on April 22, 2019, the Commission found that an employer-
employee relationship did exist between the parties. /d. Additionally, the Commission found that, as
part of its operation, Respondent’s employees drove box trucks to carry loads and that therefore
Respondent was automatically subject to the mandatory coverage provisions of §3 of the Act. /d. at
5. The Commission also found that Respondent was uninsured on the accident date of January 3,
2017. Id. at 10. An award for permanent partial disability benefits was entered on behalf of the
Petitioner. Id. at 4. The award was entered against the Injured Workers’” Benefit Fund to the extent
permitted and allowed under section 4(d) of the Act. /d. at 4. On January 31, 2020, The Injured
Workers’ Benefit Fund issued payment to Petitioner in the amount of $20,189.91 in the form of a
check. PX12. The check indicated this was the full and final workers’ compensation benefit award
for case 18WC013238. Id.

Assistant Deputy Director Sweeney investigated whether Respondent was self-insured by
making a request to the Commission’s Office of Self-Insurance Administration. A sworn certification
by Maria Sarli-Dehlin of the Commission’s Office of Self-Insurance Administration stated that
Respondent was not authorized to self-insure and that no certificate of approval to self-insure was
issued by the Commission to Pro Movers, Inc. from July 20, 2007, to May 14, 2019. PXS.

Assistant Deputy Director Sweeney also requested insurance information from the National
Council on Compensation Insurance (NCCI). Topaz Bertino certified that the NCCI is the agent
designated by the Commission for the purpose of collecting proof of insurance coverage information
on Illinois employers and that Respondent did not file policy information showing proof of workers’
compensation insurance from August 4", 2007 to October 19", 2007, August 19t 2008 to September
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3 2008, May 9™ 2011 to January 13", 2017, November 2™, 2017 to November 6", 2017, January
15" 2018 to January 17" 2018, and February 8, 2018 to May 4™, 2019. PX7.

Per the NCCI Certification and the first exhibit contained therein, Respondent Pro Movers,
Inc., with FEIN 421537959 did file policy information showing proof of workers’ compensation
insurance for the following dates:

a) October 29, 2006, through October 29, 2007, with a policy cancellation effective date
of March 28, 2007;

b) March 30, 2007, through October 29, 2007, with a policy cancellation effective date
of August 4, 2007;

c) October 19, 2007, through October 19, 2008, with a policy cancellation effective date
of August 19, 2008;

d) September 4, 2008, through October 19, 2008;

e) October 19, 2008, through October 19, 2009;

f) October 19, 2009, through October 19, 2010;

g) October 19, 2010, through October 19, 2011, with a policy cancellation effective date
of May 9, 2011;

h) January 14, 2017, through January 14, 2018, with a policy cancellation effective date
of November 2, 2017;

i) November 7, 2017, through January 14, 2018; and

j) January 18, 2018, through January 14, 2019, with a policy cancellation effective date
of February 8, 2018.

Assistant Deputy Director Sweeney noted on the record that the policies not showing a policy
cancellation effective date (represented by lines d, e, f, and i above) were in effect for the entirety of
the policy period, but those policies with policy cancellation effective dates (represented by lines a,
b, ¢, g, h, and j above) were not reinstated and ended on the policy cancellation effective date listed
in Exhibit 1 of Petitioner’s Exhibit 7. PX7.

Assistant Deputy Director Sweeney also requested records from the Illinois Secretary of State,
which indicated Respondent was incorporated on May 29, 2002, and was dissolved on October 14,
2022. PXS5. Further, the Secretary of State records list Respondent’s registered agent as William Volk,
whose address was 2136 Country Lakes Dr., Naperville IL 60563.

Assistant Deputy Director Sweeney requested records from the Illinois Department of
Revenue who certified that the department had processed Illinois corporation income and replacement
tax returns for the years 2002 through 2022 but not thereafter. PX9.

I. Conclusions of Law

The Commission’s authority and jurisdiction over insurance non-compliance cases is
authorized by Section 4(d) of the Act, as well as the Rules. Under Section 4 of the Act, all employers
who come within the auspices of the Act are required to provide workers” compensation insurance,
whether this is done through being self-insured, through security, indemnity, or bond or through a
purchased policy. Section 9100.90 of the Rules codifies the language of the Act, and additionally
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describes the notice of non-compliance required, as well as the procedures of the Insurance
Compliance Division, and how hearings are to be conducted. Reasonable and proper notice of the
proceedings, as noted above, was provided to Respondent.

The Commission first addresses whether Respondent is subject to the Act. Pursuant to §3 of
the Act, certain employers and their employees are automatically subject to the provisions of the Act
if they engage in specific businesses, including those “engaged in any department of the following
enterprises or businesses which are declared to be extra hazardous, namely:

15. Any business or enterprise in which electric, gasoline or other power-driven equipment is used
in the operation thereof.”

820 ILCS 305/3(15) (West 2016).

The Commission finds that Respondent’s business falls within these provisions of the Act.
Assistant Deputy Director Sweeney’s testimony that Respondent was subject to the Act is supported
by the Commission’s decision in A/berico, wherein the Commission concluded that, as part of its
operation, Respondent’s employees drove box trucks to transport loads, which was sufficient to
subject Respondent to the automatic coverage provisions of §3 of the Act. PX11 at 7. Sweeney
testified that the employees drove box trucks as part of their job duties. Accordingly, the Commission
finds that Respondent’s business engaged in work which automatically fell within the provisions of
the Act.

Pursuant to §4(a) of the Act, all employers who come within the provisions of the Act are
required to provide workers’ compensation insurance. 820 ILCS 305/4(a) (West 2016). Section
9100.90(a) of our Rules similarly provides that any employer subject to Section §3 of the Act shall
insure payment of compensation required by §4 of the Act “by obtaining approval from the
Commission to operate as a self-insurer or by insuring its entire liability to pay the compensation in
some insurance carrier authorized, licensed or permitted to do such insurance business in Illinois.” 50
[11. Adm. Code 9100.90(a). The Rules also provide that a certification from a Commission employee
“that an employer has not been certified as a self-insurer shall be deemed prima facie evidence of that
fact.” 50 Ill. Adm. Code 9100.90(d)(3)(E). Additionally, “A certification from an employee of the
National Council on Compensation Insurance stating that no policy information page has been filed
in accordance with Section 9100.20 shall be deemed prima facie evidence of that fact.” 50 Ill. Adm.
Code 9100.90(d)(3)(D).

Here, Petitioner submitted a certification from the Department of Self-Insurance that no
certificate of approval to self-insure was issued by the Commission to Pro Movers, Inc. from July 20,
2007, to May 14, 2019. Petitioner also submitted the NCCI certification that Respondent did not file
policy information showing proof of workers’ compensation insurance at any time for the periods of
August 41, 2007, to October 19", 2007, August 19", 2008 to September 3™, 2008, May 9, 2011 to
January 13" 2017, November 2™, 2017 to November 6™, 2017, January 15" 2018 to January 17"
2018, and February 8, 2018 to May 4", 2019. Assistant Deputy Director Sweeney concluded that
Respondent did not have workers’ compensation insurance, nor was it self-insured during the relevant
time period(s). Accordingly, the Commission concludes that Respondent failed to comply with the
legal obligations imposed by §4(a) of the Act from August 4™, 2007, to October 19", 2007, August
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19 2008, to September 3™, 2008, May 9", 2011, to January 13", 2017, November 2", 2017 to
November 6%, 2017, January 15" 2018 to January 17" 2018, and February 8, 2018 to May 4™, 2019.

Regarding the issue of penalties for failure to maintain workers’ compensation insurance
coverage, Section 4(d) of the Act states in pertinent part:

Upon a finding by the Commission, after reasonable notice and hearing, of the knowing and
willful failure or refusal of an employer to comply with any of the provisions of paragraph (a)
of this Section . . . the Commission may assess a civil penalty of up to $500 per day for each
day of such failure or refusal after the effective date of this amendatory Act of 1989. The
minimum penalty under this Section shall be the sum of $10,000. Each day of such failure or
refusal shall constitute a separate offense. The Commission may assess the civil penalty
personally and individually against the corporate officers and directors of a corporate
employer, the partners of an employer partnership, and the members of an employer limited
liability company, after a finding of a knowing and willful refusal or failure of each such
named corporate officer, director, partner, or member to comply with this Section. The
liability for the assessed penalty shall be against the named employer first, and if the named
employer refuses to pay the penalty to the Commission within 30 days after the final order of
the Commission, then the named corporate officers, directors, partners, or members who have
been found to have knowingly and willfully refused or failed to comply with this Section shall
be liable for the unpaid penalty or any unpaid portion of the penalty. 820 ILCS 305/4(d)(West
2016).

On the merits, the Commission has considered the following factors in assessing penalties
against an uninsured employer: (1) the length of time the employer had been violating the Act; (2)
the number of workers’ compensation claims brought against the employer; (3) whether the employer
had been made aware of his conduct in the past; (4) the number of employees working for the
employer; (5) the employer’s ability to secure and pay for workers’ compensation coverage; (6)
whether the employer had alleged mitigating circumstances; and (7) the employer’s ability to pay the
assessed amount. See State of Illinois v. Murphy Container Service, 03 INC 00155, 07 IWCC 1037
(Aug. 2, 2007).

The Commission finds that the length of time that Respondent was in violation of the Act in
failing to obtain workers’ compensation insurance was significant. Respondent failed to have
insurance for 2,639 days from August 4" 2007, to October 19", 2007, August 19", 2008, to
September 3%, 2008, May 9™ 2011, to January 13%, 2017, November 2", 2017, to November o'h,
2017, January 15", 2018, to January 17" 2018, and February 8, 2018 to May 4", 2019. Further, the
Commission, in case 18WC013238, has determined that Respondent had employees, one of whom
sustained a work injury on January 3, 2017. Respondent failed to have workers’ compensation
insurance to protect that employee, or any of its other employees, and failed to pay any benefits to
same. The Injured Workers’ Benefit Fund was required to pay benefits on behalf of this employer to
its employees, and the Fund has the right to recover the benefits paid on this employer’s behalf.
Further, the periods during which the Respondent purchased workers’ compensation insurance
coverage show clear knowledge by the Respondent of the need to obtain same and the knowing
disregard during the periods they did not. This clear knowledge of the requirement and disregard for
their employees is further shown by Respondent not having insurance in January 2017 at the time
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their employee was injured, procuring insurance immediately thereafter and then cancelling that
policy a few months later. Having reviewed the record, the Commission finds no evidence as to the
inability to secure and pay for workers’ compensation coverage and no evidence of mitigating
circumstances.

The Commission finds Respondent knowingly and willfully failed to comply with the Act for
a significant period. Based on the record before us, the Commission finds the appropriate penalty to
be $500.00 per each day of noncompliance. The Commission assesses a penalty of $1,319,500.00
($500.00 x 2,639 days) against Respondent William Volk, individually and as president of Pro
Movers, Inc., a dissolved corporation. Pursuant to Section 9100.85(a)(1) of the Rules, the
Commission is also entitled to obtain reimbursement from Respondent Volk in the amount of
$20,189.91 representing the liability imposed on the Injured Workers’ Benefit Fund in the Alberico
case (18WC013238).

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent William Volk,
individually and as president of Pro Movers, Inc., a dissolved corporation, pay to the Illinois Workers’
Compensation Commission the sum 0f$1,339,689.91 pursuant to Section 4(d) of the Act and Section
9100.85(a)(1) of the Rules.

Pursuant to Commission Rule 9100.90(e), once the Commission assesses a penalty against an
employer in accordance with Section 4(d) of the Act, payment shall be made according to the
following procedure: 1) payment of the penalty shall be made by certified check or money order
payable to the Illinois Workers’ Compensation Commission, or by an electronic format prescribed by
the Commission and accepted by the Illinois Oftice of the Comptroller; and 2) payment shall be
mailed or presented within 30 days after the final order of the Commission or the order of the court
on review after final adjudication to:

lllinois Workers’ Compensation Commission
Fiscal Department

69 W. Washington Street, Suite 900
Chicago, Illinois 60602

Bond for the removal of this case to the Circuit Court by respondent is hereby fixed at the sum
0f$75,000.00. The party commencing the proceedings for review in the Circuit Court shall file with
the Commission a Notice of Intent to File for Review in Circuit Court.

February 3, 2025 SDeborab L. Simpeon
Deborah L. Simpson

Is/ Rayetel A. Wesley
Raychel A. Wesley

5/ Stephen 1. Wathis
Stephen J. Mathis
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22 WC 028680
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse |:| Second Injury Fund (§8(e)18)
WILLIAMSON |:| PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Henry Ballard,

Petitioner,

VS. NO: 22 WC 028680

East St. Louis School District,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical, temporary total disability, and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 18, 2024 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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22 WC 028680
Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

February 4, 2025 s Maria E. Portela
0011425 Maria E. Portela

MEP/yp Is| emgplee H#. Simonovich
049 Amylee H. Simonovich

Is| Rattrngn 7, Doerrées
Kathryn A. Doerries




25IWCC0044

ILLINOIS WORKERS’ COMPENSATION COMMISSION

DECISION SIGNATURE PAGE

Case Number

22WC028680

Case Name

Henry Ballard v.
East St. Louis School District

Consolidated Cases

Proceeding Type 19(b) Petition
Remand Arbitration
Decision Type Arbitration Decision

Commission Decision Number

Number of Pages of Decision

8

Decision Issued By

William Gallagher, Arbitrator

Petitioner Attorney

David Galanti

Respondent Attorney

Rodney Thompson

DATE FILED: 3/18/2024

s/ Willcam Gallagher, Arbitrator

Signature

THE INTEREST RATE FOR THE WEEK OF MARCH 12, 2024 5.10%



25IWCC0044

STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) [ ] Second Injury Fund (§8(¢)18)
|X| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Henry Ballard Case # 22 WC 28680
Employee/Petitioner
V. Consolidated cases: n/a

East St. Louis School District
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Herrin, on February 14, 2024. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~ " E0mmUOw

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|X| Is Petitioner entitled to any prospective medical care?

~

L. & What temporary benefits are in dispute?
|:| TPD DMaintenance |E TTD
M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?
0. [_] other

ICArbDecl9(b) 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084

Henry Ballard v. East St. Louis School District 22 WC 28680
Page 1 5
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FINDINGS

On the date of accident, July 21, 2022, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $54,447.12; the average weekly wage was $1,047.06.

On the date of accident, Petitioner was 46 years of age, single with 2 dependent child(ren).

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $1,184.07 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $1,184.07.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 8, as provided
in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

Respondent shall authorize and pay for prospective medical treatment including, but not limited to, the cervical
disc replacement surgery as recommended by Dr. Matthew Gornet.

Respondent shall pay Petitioner additional temporary total disability benefits of $511.47.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal Its in either no change or a decrease in this award, interest shall not accrue.

William R. Gallagher, Arbitra%r
ICArbDec19(b)

March 18, 2024

Henry Ballard v. East St. Louis School District 22 WC 28680
Page 2

5
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment by Respondent on July 21, 2022. According
to the Application, Petitioner sustained an injury to his "Neck, Low Back and other parts" when an
"Elevator fell one floor" (Arbitrator's Exhibit 2). This case was tried in a 19(b) proceeding and
Petitioner sought an order for payment of medical bills as well as prospective medical treatment.
Respondent stipulated Petitioner sustained a work-related accident, but disputed liability on the basis
of causal relationship (Arbitrator's Exhibit 1).

In regard to the prospective medical treatment, the treatment sought by Petitioner was cervical disc
replacement surgery as recommended by Dr. Matthew Gornet, an orthopedic surgeon. Further,
Petitioner and Respondent stipulated Petitioner was temporarily totally disabled for two and three-
sevenths (2 3/7) weeks and was paid temporary total disability benefits for same; however, Petitioner
and Respondent further stipulated Petitioner was underpaid temporary total disability benefits in the
amount of $511.47 (Arbitrator's Exhibit 1).

Petitioner worked for Respondent as a warehouse worker/supervisor. On July 21, 2022, Petitioner
was in the process of loading three skids of paper, each of which weighed approximately 800 pounds,
onto a freight elevator. After the skids were loaded onto the elevator, the elevator collapsed and fell
six to 10 feet. The elevator bottomed out past the basement floor. When this occurred, Petitioner fell
to his knees and experienced pain in his neck, low back, shoulders, and testicles. The accident was
reported to Respondent that same day and Petitioner was directed to go to the hospital.

Petitioner was seen in the ER of St. Elizabeth's Hospital on July 21, 2022. At that time, Petitioner
advised of the accident he sustained that same day and complained of pain in his neck, back, left ankle
and testicles. Multiple x-rays were taken of Petitioner's cervical, thoracic and lumbar spine as well as
the left ankle. Petitioner was prescribed medication and directed to be seen by his family physician
(Petitioner's Exhibit 1).

Petitioner was evaluated by Dr. Gregory Climaco, his family physician, on July 25, 2022. At that
time, Petitioner informed Dr. Climaco that he had sustained an injury when he was in an elevator that
dropped. Petitioner complained of soreness in the buttocks, neck, low back, shoulders and testicles.
Dr. Climaco diagnosed Petitioner with acute neck and low back pain with bilateral sciatica, as well
as tension headaches. He prescribed medication and ordered physical therapy (Petitioner's Exhibit
2).

Petitioner received physical therapy from August 15, 2022, through November 17, 2022. Petitioner
received physical therapy for neck, left hip, left shoulder and midline low back pain (Petitioner's
Exhibit 3). At trial, Petitioner testified the physical therapy did not help him much.

Dr. Climaco continued to see Petitioner in August, September, and October, 2022. He authorized
Petitioner to return to work effective November 1, 2022, but subject to multiple restrictions
(Petitioner's Exhibit 2).

Henry Ballard v. East St. Louis School District 22 WC 28680
Page 3

5
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An MRI scan of Petitioner's cervical spine was performed on September 13, 2022. According to the
radiologist, there were disc bulges and facet arthropathy at multiple levels of the cervical spine as
well as moderate/severe bilateral foraminal stenosis (Petitioner's Exhibit 4).

At the direction of Respondent, Petitioner was examined by Dr. Michael Chabot, an orthopedic
surgeon, on October 5, 2022. In connection with his examination of Petitioner, Dr. Chabot reviewed
medical records and diagnostic studies provided to him by Respondent. When examined by Dr.
Chabot, Petitioner complained of pain in the left side of his neck with numbness in the left
shoulder/arm and bilateral low back pain, left more than right. Dr. Chabot reviewed the MRI of
September 13, 2022, and opined it revealed multilevel disc degenerations, spondylosis at multiple
levels, central stenosis of C5-C6 and C6-C7, and disc bulges at C4-C5, C5-C6, and C6-C7
(Respondent's Exhibit 1; Deposition Exhibit 2).

Dr. Chabot opined there was no evidence of radiculopathy and the changes he observed in the
diagnostic studies were chronic without any acute changes. He stated Petitioner's subjective
complaints did not correlate to objective findings on examination and Petitioner showed signs of what
he described as "symptom embellishment." Further, he opined Petitioner could return to work without
restrictions (Respondent's Exhibit 1; Deposition Exhibit 2).

When Dr. Climaco saw Petitioner on October 28, 2022, he opined Petitioner had a bulging lumbar
disc, neck pain, cervical and lumbar radiculopathy and myalgia of the muscle of the neck. He referred
Petitioner to Dr. Matthew Gornet, an orthopedic surgeon (Petitioner's Exhibit 2).

Dr. Gornet evaluated Petitioner on January 9, 2023. At that time, Petitioner informed Dr. Gornet of
the accident of July 21, 2022, and complained of neck and low back pain, but more so in the neck and
scapula. Petitioner's neck/scapular complaints were worse with reaching, pulling, over head work and
lifting. Petitioner's low back complaints were worse with prolonged sitting, standing and bending. Dr.
Gornet reviewed the MRI of September 13, 2022, and opined it revealed disc herniations on the left
side of C5-C6, C6-C7, and C7-T1, as well as herniations at C5-C6 and C6-C7 on the foraminal views.
Dr. Gornet directed Petitioner to undergo a steroid injection at C6-C7 on the left, ordered a new MRI
scan of the cervical spine, and prescribed medication. He opined Petitioner's symptoms and need for
treatment were related to the work-related injury (Petitioner's Exhibit 5).

Petitioner was seen by Dr. Helen Blake on February 14, 2023. At that time, Dr. Blake administered
an epidural steroid injection at C6-C7 on the left side (Petitioner's Exhibit 6).

An MRI of Petitioner's cervical spine was performed on March 20, 2023. According to the radiologist,
the MRI revealed annular tears/protrusions at multiple levels of the cervical spine, foraminal extruded
discs at C5-C6 and C6-C7, foraminal and central canal stenosis at multiple levels of the cervical spine,
and a disc bulge with foraminal protrusions at C7-T1 (Petitioner's Exhibit 4).

Dr. Gornet saw Petitioner on March 20, 2023, and he reviewed the MRI scan performed that day. Dr.
Gornet's interpretation of the MRI scan was consistent with that of the radiologist. He recommended
Petitioner undergo cervical disc replacement surgery at C5-C6, C6-C7 and C7-T1, and also opined
that, because of Petitioner's axial neck pain, treatment might also be required at C3-C4 and C4-C5
(Petitioner's Exhibit 5).

Henry Ballard v. East St. Louis School District 22 WC 28680
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Dr. Gornet subsequently saw Petitioner on June 12, 2023, and October 12, 2023. While Petitioner had
returned to work at full duty, he continued to experience neck and low back symptoms. Dr. Gornet
reaffirmed his opinion that Petitioner's symptoms were related to the accident of July 21, 2022, as
well as his recommendation Petitioner undergo cervical disc replacement surgery (Petitioner's Exhibit
5).

Dr. Gornet was deposed on November 2, 2023, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Gornet's testimony was consistent with his medical
records and he reaffirmed the opinions contained therein. Specifically, Dr. Gornet testified Petitioner
had objective findings on the left side at the C6-C7 distribution as well as decreased sensation at C6.
He stated that both of the MRI scans revealed disc pathology and narrowing at multiple levels of the
cervical spine. He testified Petitioner's symptoms were related to the accident of July 21, 2022, and
Petitioner should undergo disc replacement surgery at C5-C6, C6-C7 and C7-T1, but that if his
symptoms do not improve, further treatment at C3-C4 and C4-C5 might be also required (Petitioner's
Exhibit 7; pp 7-11).

Dr. Gornet last saw Petitioner on January 29, 2024. Petitioner's symptoms remained essentially the
same and Dr. Gornet renewed his recommendation Petitioner undergo cervical disc replacement
surgery (Petitioner's Exhibit 5).

Dr. Chabot was deposed on December 1, 2023, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Chabot's testimony was consistent with his medical
report and he reaffirmed the opinions contained therein. Specifically, Dr. Chabot testified the
diagnostic tests revealed degenerative disc disease, spondylitic changes, foraminal narrowing/stenosis
and disc bulges at multiple levels of the cervical spine, but he stated these were chronic, not acute
changes. Dr. Chabot testified Petitioner's complaints of neck and low back pain were related to the
accident of July 21, 2022, but that Petitioner's subjective complaints were not supported by his
findings on examination. He also testified Petitioner could continue to work at full duty and further
medical treatment was not required (Respondent's Exhibit 1; pp 20-24, 30-35).

On cross-examination, Dr. Chabot agreed one could have degenerative disc disease which is
asymptomatic, but that it could be made symptomatic as a result of trauma. He also acknowledged
that he had not reviewed the MRI scan which was ordered by Dr. Gornet (Respondent's Exhibit 1; pp
40-41).

At trial, Petitioner testified he no longer works for Respondent, but he has continued to work for the
City of East St. Louis, as a Liquor Commissioner. This job is significantly less physically demanding
than the job he had when he worked for Respondent. Petitioner continues to experience neck and left
arm/hand symptoms and wants to proceed with the surgery recommended by Dr. Gornet.

Conclusions of Law

In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

Henry Ballard v. East St. Louis School District 22 WC 28680
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The Arbitrator concludes Petitioner's current condition of ill-being is causally related to the accident
of July 21, 2022.

In support of this conclusion the Arbitrator notes following:

There was no dispute Petitioner sustained a work-related accident on July 21, 2022. Petitioner's
testimony regarding the circumstances of the accident was credible and unrebutted.

Petitioner experienced neck and low back symptoms shortly after the accident.

Petitioner underwent numerous diagnostic tests in regard to the cervical spine, including two MRI
scans. The diagnostic studies revealed abnormalities at multiple levels of the cervical spine including
degenerative disc disease, spondylosis, foraminal and central stenosis and disc bulges/herniations.

Dr. Gornet, Petitioner's primary treating physician, examined Petitioner and opined there were
objective findings on the left side of the cervical spine and the diagnostic studies revealed
abnormalities at multiple levels of the cervical spine. Dr. Gornet further opined Petitioner's symptoms
were causally related to the accident of July 21, 2022.

Dr. Chabot, Respondent's Section 12 examining physician, also opined the diagnostic tests revealed
Petitioner had abnormalities at multiple levels of the cervical spine, but that they were chronic, not
acute changes. However, when deposed, on cross-examination, Dr. Chabot conceded that one could
have degenerative disc disease which was asymptomatic, but made symptomatic as a result of trauma.

Petitioner's testimony regarding his ongoing neck complaints was credible and unrebutted.

Based on the preceding, the Arbitrator finds the opinion of Dr. Gornet be more persuasive than that
of Dr. Chabot in regard to causality.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
Based upon the Arbitrator's conclusion of law in disputed issue (F), the Arbitrator concludes that all
of the medical services provided to Petitioner were reasonable and necessary and Respondent is liable

for payment of the medical bills incurred therewith.

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit
8, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner is entitled to prospective medical treatment including, but not
limited to, the cervical disc replacement surgery as recommended by Dr. Matthew Gornet.

In support of this conclusion the Arbitrator notes the following:

Henry Ballard v. East St. Louis School District 22 WC 28680
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As previously stated herein in disputed issue (F), the Arbitrator found Dr. Gornet to be more
persuasive than Dr. Chabot in regard to causality.

Petitioner has continued to experience neck and left upper extremity symptoms and Dr. Gornet has
recommended Petitioner undergo cervical disc replacement surgery. Petitioner wants to proceed with
same.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

Based upon the stipulation of counsel for Petitioner and Respondent, Petitioner is owed an additional
payment of $511.47 of temporary total disability benefits.

//5@@7%%%@

William R. Gallagher, Arbitrafdr

March 18, 2024

Henry Ballard v. East St. Louis School District 22 WC 28680
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF ) |:| Reverse
SANGAMON
[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Robbie Sipes,

Petitioner,

VS. NO: 23 WC 005476

Georgia Pacific,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, prospective medical, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794

(1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed April 10, 2024 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial

proceedings, if such a written request has been filed.




25IWCC0045

23 WC 005476
Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 4, 2025 s Maria E. Portela
0011425 Maria E. Portela

MEP/yp Is/ Ameplee H, Simonovich
049 Amylee H. Simonovich

Is! Rattrnyn 4, Doerries
Kathryn A. Doerries
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Sangamon ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Robbie Sipes Case #23 WC 005476
Employee/Petitioner
v. Consolidated cases:
Georgia Pacific
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Linda J. Cantrell, Arbitrator of the Commission, in the city of
Springdfield, on 2/29/24. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~ " EO0mMmMOOw

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

~

L. |:| What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance [ ]TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [ ] Other

ICArbDecl9(b) 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084



25IWCC0045

FINDINGS

On the date of accident, 2/23/23, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $50,766.04; the average weekly wage was $976.27.
On the date of accident, Petitioner was 49 years of age, married with 2 dependent children.

Respondent N/A paid all reasonable and necessary charges for all reasonable and necessary medical services.
No medical expenses claimed or admitted into evidence.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall provide and pay for prospective medical treatment, including, but not limited to, plain and
dynamic radiographs, a CT myelogram, EMG/NCSs, surgery as indicated by the objective diagnostic studies
and recommended by Dr. Taylor, and all reasonable and necessary attendant care.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

SN Al 4 Vi W,

Ii___'_'_'_'_,_,/
Arbitrator Linda J. Cantrell

April 10, 2024

ICArbDec p.2
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STATE OF ILLINOIS )
) SS
COUNTY OF SANGAMON )
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
ROBBIE SIPES, )
)
Employee/Petitioner, )
)
V. ) Case No.: 23-WC-005476
)
GEORGIA PACIFIC, )
)
Employer/Respondent. )

FINDINGS OF FACT

This claim came before Arbitrator Linda J. Cantrell for trial in Springfield on February
29, 2024, pursuant to Section 19(b) of the Act. On 2/27/23, Petitioner filed an Application for
Adjustment of Claim alleging injuries to his low back as a result of repetitive trauma that
manifested on 2/23/23. (AX2) The issues in dispute are accident, causal connection, and
prospective medical care.

TESTIMONY

Petitioner was 49 years old, married, with two dependent children at the time of the
alleged accident. Petitioner has worked for Respondent for over 27 years and has been a forklift
driver for over 20 years. He currently works in the shipping department, and he operates the
same forklift every shift. The forklift is a standard Hyster forklift with rear steer and hard rubber
tires. He stated the rear tires are slightly smaller than the front tires. Petitioner testified that his
seat has an adjustable spring, but the seat bounces a little and goes all the way down when he sits
on it. He drives the same forklift today that he drove in January 2023. He does not believe the
seat on his forklift has ever been replaced. He stated that forklift seats are only replaced if they
are broken. He is not aware that his forklift has shock absorbers. Petitioner testified that two
forklift drivers work during his shift which includes himself.

Petitioner testified that Respondent’s facility has two departments. The Flexo department
has four machines that make corrugated boxes and bands them into large units. The units come
down a dispatch line where Petitioner picks them up with a forklift, stacks them on pallets, and
loads them into trailers. The Die Cut department has two machines and the forklift driver is in
charge of going outside to unload pallets from delivery trucks.
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Petitioner testified that his job is fast-paced and many new hires do not last a day. He
stated that the forklift job is not a standard pick-and-pull position because they have to keep up
with production lines, pick orders from the floor, and unload trucks.

Petitioner testified that 99% of his work is performed inside. He stated that if he is
driving on a flat smooth concrete surface he does not get bounced around on the forklift, but
driving into trailers or hitting cracks on the warehouse floor causes most of the bouncing. He
stated there are some cracks on the floor of the warehouse, but it is mostly smooth concrete.
Petitioner testified that when he works in the Flexo department and retrieves units from four
machines, he has to drive over dock plates multiple times to load the units into trailers. He
estimated that on a very slow day he loads units into trailers a minimum of 100 times per shift,
which results in 200 trips in and out of trailers and driving over the dock plate. On a fast day he
drives in and out of trailers at least 500 times per shift, and on an average day it ranges from 300
to 350. Petitioner testified that every time he drives over the dock plate he bounces and jerks
around on his forklift. He stated the seats are worn and it is like sitting on concrete.

Petitioner testified that in addition to unloading the delivery trucks, he also drives his
forklift outside to fuel it once or twice per shift. He stated that the ramp used to go outside is
wavy and bumpy going down. He has to use the ramp when he exits and enters the building.
Petitioner testified that the outside driveway is full of potholes from semis and weather. He
complains every year about the potholes and Respondent periodically repairs them. He testified
that the potholes are filled with a soft patch and within weeks they are sunken in again. Petitioner
testified that there is a long pothole where the forklifts pull up to the propane shed. Respondent
just filled the pothole a few weeks ago and the hole is sunken and cratered already. He stated
there is no way to avoid the pothole when refueling the forklifts.

Petitioner testified that in February 2023 he got two 10-minute breaks and a 20-minute
lunch break per shift. He estimated he operated a forklift 6 hours per 8-hour workday. He
completed paperwork the remainder of the time which was required after completing each load.

Petitioner testified that the age of the forklift makes a big difference and driving an old
forklift is like driving a log wagon. He testified that they have two forklifts in shipping and two
on each shift. After 5,000 to 6,000 hours the forklifts are transferred to the back of the warehouse
to be used and shipping receives two new forklifts. He stated that now they want 20,000 hours
out of a forklift. He has 16,700 hours on the forklift he currently operates. He testified that the
rubber tires usually get replaced once per year depending on how bad they are. Petitioner
testified that he requested a tire replacement for one month and his tires were just replaced two
days ago. He stated the tires get chunks taken out of them which causes the forklift to wobble
while it is being driven.

Petitioner testified that he began noticing low back issues in January 2023. He had pain
into his left lower back that radiated down his left leg. He sought treatment with a chiropractor
who refused to treat him and referred him to his primary care physician. Petitioner saw his
primary care physician and underwent a lumbar MRI on 3/17/23. Petitioner testified that he
reported his injury on 2/23/23 because the pain in his back and left leg became unbearable. He
stated that his symptoms improved when he got off his forklift, but driving the forklift hurt.
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Petitioner testified that he was examined by Dr. O’Boynick on 5/23/23 pursuant to
Section 12 of the Act. He was examined by Dr. Brett Taylor on 8/23/23 who recommends
additional diagnostic testing and believes Petitioner will require a lumbar spine surgery.
Petitioner desires to undergo the tests and surgery recommended by Dr. Taylor.

Petitioner testified that he has learned to control his symptoms by getting off his forklift
and walking around if there is a lull in his job duties. He transfers his weight to the right side
when sitting to alleviate his symptoms. His symptoms increase when he is busy at work. He
continues to experience the same symptoms he reported to Dr. Taylor and Dr. O’Boynick.

Petitioner testified that in 2009 or 2010 he had some back issues on the right side that
were successfully treated with chiropractic treatment. He testified that his current symptoms are
different.

On cross-examination, Petitioner testified that he first sought treatment for his low back
on 2/9/23 with his primary care physician at Litchfield Family Practice. He stated that his back
just started hurting to the point he sought treatment. He agreed that he reported to his doctor that
his heart palpitations improved after he quit using caffeine approximately three weeks prior. He
stated that at the time he saw his doctor on 2/9/23 he only had pain while sitting and it radiated
down the back of his left leg. He did not have pain at that time while standing. Petitioner testified
that he has adapted to his symptoms and leans to his right side, but it is hard to do while driving a
forklift. If he sits equally on both buttocks the pain eventually starts and goes down his leg. He
has the same pain while driving his car if he does not sit a certain way. He has not returned to his
primary care physician since February 2023 for his low back condition.

Petitioner testified that he continues to perform his regular work duties because he has a
family to provide for and a three-year-old child that was unexpected. Petitioner does not smoke

but uses chew tobacco.

MEDICAL HISTORY

On 2/9/23, Petitioner sought treatment with his primary care provider, Dr. Timothy
Ishmael at Litchfield Family Practice. (PX2) He reported having back pain and pain radiating
down his left leg that started approximately three weeks earlier. Petitioner reported that his
symptoms only occurred when sitting. He denied a specific injury. Dr. Ishmael diagnosed low
back pain, prescribed Prednisone, and ordered lumbar spine x-rays. X-rays were performed on
2/10/23 that revealed slight narrowing at L.3-4 with mild-to-moderate facet arthritis in the mid
and lower lumbar spine. Dr. Ishmael ordered a lumbar spine MRI.

On 8/23/23, Petitioner was examined by Dr. Brett Taylor. (PX1) Dr. Taylor noted
Petitioner worked for Respondent for 27 years, with the last 21 years driving a seated forklift. He
drove a forklift the entirety of his shift, always in a seated position. Petitioner reported that the
forklifts did not have shock absorbers and had solid tires. Previously, when a forklift reached a
lifespan of 6,000 to 8,000 hours, they were replaced with brand-new forklifts. As of two years
ago, the forklifts are used until they reach a lifespan of 20,000 hours. His current forklift has
15,000+ hours. Petitioner reported that he constantly drove over potholes and dock plates
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throughout his shift. He reported that for nearly 18 years he worked 12-hour shifts every
weekday driving a forklift. He underwent a right total knee replacement two years ago, and
thereafter worked 10-hour shifts every weekday. In February 2023, he began developing low
back pain that radiated into his left leg while working. He went to chiropractor Dr. Rademacher
who planned to perform a lumbar manipulation but encouraged Petitioner to present to his PCP
secondary to his complaints. He underwent lumbar spine x-rays. His low back pain and
radiculopathy was worsening to the point he could “hardly sit”. Petitioner reported his symptoms
to Respondent on 2/23/23 and an MRI was ordered. Respondent had him evaluated by Dr.
Christopher O’Boynick on 6/30/23. Dr. Taylor noted Petitioner had not completed any treatment
for his lumbar spine and he was taking Celebrex and Tylenol for his symptoms. Petitioner had
not missed work following the onset of his symptoms.

Petitioner reported 90% back pain and 10% leg pain. His radiculopathy was confined to
the left leg and sitting made his pain worse. Dr. Taylor noted Petitioner was 6 foot tall and
weighed 426 pounds with a BMI of 57.8. Dr. Taylor reviewed the 3/17/23 lumbar MRI which he
found to be of poor quality but adequate enough to make a diagnosis. The study revealed
multilevel facet arthropathy throughout the lumbar spine most notable at L4—5 and L5-S1,
resulting in bilateral foraminal stenosis. At L4-5, there was a far lateral right disc protrusion and
congenital stenosis. Dr. Taylor reviewed Dr. O’Boynick’s Section 12 report. He documented that
Dr. O’Boynick believed Petitioner would be at MMI only after surgical intervention.

Dr. Taylor performed a physical examination and diagnosed discogenic v. facetagenic
back pain, clinical left L4-5 and left L5—S1 lumbar radiculopathy; pre-existing lumbar
congenital stenosis; and pre-existing lumbar disc disease. He opined that Petitioner’s job duties
of driving a forklift aggravated his pre-existing lumbar congenital stenosis and degenerative disc
disease resulting in his current lumbar radiculopathy with axial back pain. Dr. Taylor commented
on the effect of whole body vibration on the human body. He stated: “Whole body vibration,
WBYV, occurs when the human body is supported on a vibrating surface such as operating a
forklift. His workplace exposure to detrimental vibration led to his symptomatic lumbar health
issues. Research confirms that occupational exposure to WBYV increases the risk of symptomatic
low back pain, sciatic pain, and degenerative spinal changes. He stated that Petitioner’s clinical
findings and imaging pathology aligned with epidemiological descriptions of WBYV related
pathology. In this case, there is a causal connection between his forklift related WBV and his
symptomatic lumbar spine issues. The literature describes innovative facility driven approach
involving improved forklift seats and tires significantly reduced WBYV related lumbar
symptomology. Forklift operators face over twice the risk of experiencing low back pain
compared to their non-driving counterparts. There is a causal relationship between forklift
operation and lower back pain that is simply observed across various studies. His symptomatic
lumbar condition is causally connected to his described work exposure”.

Dr. Taylor believed Petitioner required surgical intervention but recommended additional
testing to include radiographs of the lumbar spine corrected for magnification including dynamic
views. He recommended a lumbar CT myelogram and bilateral lower extremity EMGs to
confirm the presence of lumbar radiculopathy. Petitioner was encouraged to follow-up with his
primary care physician to have labs drawn and to discuss different weight loss options. Petitioner



25IWCC0045

was encouraged to lose approximately 55 pounds; however, Dr. Taylor opined that ultimately his
weight would not be a barrier to surgical intervention.

Dr. Brett Taylor testified by way of deposition on 10/19/23. (PX3) Dr. Taylor is an
orthopedic spine surgeon. He noted Petitioner’s work duties as set forth in his 8/23/23 report. Dr.
Taylor testified that Petitioner was severely obese with a BMI of 57.8. His physical examination
revealed pitting edema in the lower extremities, an L-5 innervated muscle, and S-1 innervated
musculature or focal motor deficit. He noted Petitioner was not malingering. He testified that the
MRI findings were consistent with his physical examination and Petitioner’s complaints. Dr.
Taylor diagnosed discogenic and facetogenic back pain and clinical left L4-5 and L5-S1
radiculopathy with pre-existing congenital stenosis and degenerative disc disease. He
recommended additional testing and a weight loss program or bariatric surgery. Dr. Taylor
testified that Petitioner would require surgery to address his lumbar condition.

Dr. Taylor testified that it would be optimal for Petitioner to lose 55 pounds to reduce his
BMI to less than 50 for an elective lumbar surgery for a nonprogressive neurologic deficit. He
explained that there are higher complication rates with surgery on a patient with a high BMI. He
testified that if Petitioner were to develop a progressive neurologic deficit, urgent surgery would
be performed at his current BMI. He stated that he has performed surgery on patients with a BMI
as high as 62 without major complication. Dr. Taylor testified that nicotine is a destructive agent
as it relates to spinal arthritis and affects wound healing after surgery.

Dr. Taylor opined that Petitioner’s forklift driving permanently aggravated his pre-
existing lumbar congenital stenosis and degenerative disc disease resulting in his current lumbar
radiculopathy and axial back pain. He noted that Petitioner had some pre-existing conditions that
predisposed him to developing back problems, including congenital stenosis which is an
abnormal shape of the bony spine canal. He testified that when a patient has a smaller canal, he is
predisposed to develop symptoms of stenosis or nerve pressure with fewer arthritic changes at a
younger age. He testified that the congenital stenosis combined with his other comorbidities,
including the use of nicotine, and exposure to whole body vibration over 10 to 12-hour shifts
driving a seated forklift over potholes and different surfaces that regularly cause shocks to his
person, caused him to develop spinal problems. He opined that it is consistent in Petitioner’s case
that his pre-existing condition combined with the work exposure would be enough to aggravate
his baseline spinal condition causing him to be symptomatic and need treatment. Dr. Taylor
testified that the recommended treatment was in part necessitated by his work activities.

On cross-examination, Dr. Taylor testified that he only met with Petitioner one time at
the request of Petitioner’s counsel. He did not review any of Petitioner’s medical records other
than Dr. O’Boynick’s Section 12 report. Petitioner reported that he underwent 3 to 6 months of
chiropractic care 14 or 15 years ago for back pain on the right side. Petitioner reported that when
he returned the chiropractor following his February 2023 work accident Dr. Radmacher planned
to perform lumbar manipulation but referred him to his PCP. Dr. Taylor stated he took a history
of employment directly from Petitioner and he did not know the full description of Petitioner’s
role or whether he periodically got off his forklift during a shift. He was not aware of how many
breaks Petitioner was allowed per shift. He did not know the brand name of the forklift Petitioner
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operated and he took Petitioner’s word that the forklifts did not have shock absorbers. He stated
that solid tires do not have bounce in them as air tires do.

Dr. Taylor testified that obesity is defined as a BMI greater than 30, and greater than 50
is considered severe obesity. He testified that people who are obese have a higher risk of back
pain. He recommended plain radiographs to fully assess Petitioner’s spine because he did not
have any, and dynamic radiographs to assess instability. He recommended a CT myelogram
because of the poor quality of the MRI and because Petitioner is claustrophobic. He also
recommended EMGs to confirm radiculopathy and rule out nerve disorders. He opined that these
studies are critical before operating. Dr. Taylor opined that Petitioner needed surgery, but he
could not opine exactly which procedure until the additional studies were performed. He opined
that surgery is medically reasonable and necessary. Dr. Taylor noted that Petitioner has used one-
third can of tobacco per day for 35 years, which he considered to be on the lower end of the
spectrum. He agreed that tobacco usage affects spinal health and negatively affects wound
healing.

Dr. Christopher O’Boynick testified by way of deposition on 11/15/23. (RX2) Dr.
O’Boynick is an orthopedic spine surgeon. His testimony was consistent with his Section 12
report. He testified that a 400-pound individual has increased stresses on the joint and lumbar
spine. Dr. O’Boynick testified that some hospitals refused elective surgeries on patients with a
BMI greater than 42 due to increased complications.

Dr. O’Boynick reviewed the MRI and performed x-rays in his office. He interpreted the
MRI as showing an L5-S1 left-sided paracentral bulge with mass effect on the S1 nerve root. He
also felt there could be a right-sided L4-5 protrusion laterally. He noted a large subset of
degenerative changes and opined that Petitioner’s employment did not create this pre-existing
congenital spinal stenosis. He testified that Petitioner’s morbid obesity and tobacco use
contributed to the degeneration of his lumbar spine. He testified that in his clinical experience
patients present with similar complaints without any particular injury.

Dr. O’Boynick diagnosed Petitioner with low back pain and left lower extremity
radiculopathy in the setting of a congenitally narrowed lumbar spine with varying degrees of disc
protrusion or bulge most notably at L4-5 and L5-S1. He opined that Petitioner’s condition was
not causally connected to his employment as a forklift driver. Despite causation, Dr. O’Boynick
opined that Petitioner would be a candidate for a microdiscectomy but for his high BMI. He
explained that he recently had a patient that weighed 348 pounds, and the surgical instruments
were not physically long enough to reach his spine with the wound open. He testified that the
maximum weight limit for surgical instruments is approximately 350 pounds.

Dr. O’Boynick testified that Dr. Taylor's impression was identical to his with respect to
lumbar radiculopathy from L5 or S1, pre-existing lumbar stenosis, and degenerative disc disease.
He disagreed with Dr. Taylor that Petitioner’s forklift driving aggravated his pre-existing
degenerative lumbar condition. He opined that Petitioner's symptoms were secondary to his
morbid obesity, tobacco use, and degenerative disc disease in congenital spinal stenosis. He
testified that based on literature there is no causation between objective imaging findings and
whole body vibration. Dr. O’Boynick opined that it is theoretically possible that a patient with



25IWCC0045

congenital spinal stenosis and severe obesity would experience a greater impact on the spinal
column.

Dr. O’Boynick described Petitioner’s job as ambulating, standing, and sitting. He stated
that it was unlikely that Petitioner’s repetitive sitting led to his diagnosis. He pointed out that
Petitioner had no obvious injury date or mechanism of injury other than ambulating, standing,
and sitting, which are normal requirements of everyday life. Dr. O’Boynick testified that some of
the factors in determining how much vibration is exerted on a person while driving a forklift is
age of the vehicle and the type of seat, tires, and terrain. He testified that these are all very
important to know when assessing full body vibration. Dr. O’Boynick agreed that he did not
know the type of seat or tires that were on Petitioner’s forklift, or the age of the forklift or tires.
He agreed that Petitioner told him he drove over potholes but did not provide details of specific
surfaces. He testified that he did not review a job description for Petitioner’s job.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's
employment by Respondent?
Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?

In a repetitive trauma case, issues of accident and causation are intertwined. Elizabeth
Boettcher v. Spectrum Property Group and First Merit Venture, 99 11.C. 0961. In order to better
define "repetitive trauma" the Commission has stated: "The term "repetitive trauma" should not
be measured by the frequency and duration of a single work activity, but by the totality of work
activity that requires a specific movement that is associated with the development of a condition.
Thus, the variance in job duties is not as important as the specific three, flexion and vibratory
movements requisite in Petitioner's job." Craig Briley v. Pinckneyville Corr. Ctr., 13 L W.C.C.
0519 (2013).

"[Iln no way can quantitative proof be held as the sine qua non of repetitive trauma
case." Christopher Parker v. IDOT, 15 1.W.C.C. 0302 (2015). The Appellate Court's decision
in Edward Hines Precision Components v. Indus. Comm'n further highlights that there is no
standard threshold which a claimant must meet in order for his or her job to classify as
sufficiently "repetitive" to establish causal connection. Edward Hines, 365 11l.App.3d 186, 825
N.E.2d 773, 292 1ll.Dec. 185 (Ill. App.2d Dist. 2005). In fact, the Court expressly stated, "There
is no legal requirement that a certain percentage of the workday be spent on a task in order to
support a finding of repetitive trauma." /d. at N.E.2d 780. Similarly, the Commission recently
noted in Dorhesca Ranclell v. St. Alexius Medical Center, 13 1. W.C.C. 0135 (2013), a
repetitive trauma claim, a claimant must show that work activities are a cause of his or her
condition; the claimant does not have to establish that the work activities are the sole or primary
cause, and there is no requirement that a claimant must spend a certain amount of time each day
on a specific task before a finding of repetitive trauma can be made. Randell citing All Steel, Inc.
v. Indus. Comm'n, 582 N.E.2d 240 (1991) and Edward Hines, supra.

The Appellate Court in Darling v. Indus. Comm'n even stipulated that quantitative
evidence of the exact nature of repetitive work duties is not required to establish repetitive
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trauma injury in reversing a denial of benefits, stating that demanding such evidence was
improper. Darling v. Industrial Comm'n, 530 N.E.2d 1135, 1142 (1st Dist. 1988). The Appellate
Court found that requiring specific quantitative evidence of amount, time, duration, exposure or
"dosage" (which in Petitioner's case would be force) would expand the requirements for proving
causal connection by demanding more specific proof requirements, and the Appellate Court
refused to do so. Id. at 1143. The Court further noted, "To demand proof of 'the effort required'
or the 'exertion needed' . . . would be meaningless" in a case where such evidence is neither
dispositive nor the basis of the claim of repetitive trauma." Id. at 1142. Additionally, the Court
noted that such information "may" carry great weight "only where the work duty complained of
is a common movement made by the general public. /d. at 1142. The evidence shows that
Petitioner’s job duties involve the performance of tasks distinctly related to his employment for
Respondent, many of which are not activities that are even performed by the general public, let
alone ones to which the public would be equally exposed, specifically driving a forklift for 8 to
10 hours per day during a 10 to 12-hour work shift.

In City of Springfield v. Illinois Workers' Comp. Comm'n, the Appellate Court issued a
favorable decision in a repetitive case to a claimant in which the claimant's work was "varied"
but also "repetitive" or "intensive" in that he used his hands, albeit for different task, for at least
five hours out of an eight hour work day. City of Springfield v. Illinois Workers' Comp. Comm'n,
901 N.E. 2d 1066, (11l. App. 4™ Dist., 2009). As was noted by the Commission and reiterated in
the Appellate Court decision in the City of Springfield, "while [claimant's] duties may not have
been 'repetitive' in a sense that the same thing was done over and over again as on an assembly
line, the Commission finds that his duties required an intensive use of his hands and arms and his
injuries were certainly cumulative." /d.

Under Illinois law an injury need not be the sole factor, or even the primary factor of an
injury, as long as it is a causative factor. Sisbro, Inc. v. Indus. Comm'n, 207 111.2d 193, 205 (Ill.
2003) [Emphasis added]. Even when other non-occupational factors contribute to the condition
of ill-being, "[A4] Petitioner need only show that some act or phase of the employment was a
causative factor of the resulting injury." Fierke v. Indus. Comm'n, 309 111.App.3d 1037 (3" Dist.
2000). Allowing a claimant to recover under such circumstances is a corollary of the principle
that employment need not be the sole or primary cause of a claimant's condition. Land & Lakes
Co. v. Indus. Comm'n, 834 N.E.2d 583 (2d Dist. 2005). Employers are to take their employees as
they find them. A.C. & S. v. Industrial Comm'n, 710 N.E.2d 837 (Ill. App. 1 Dist. 1999),
citing General Electric Co. v. Industrial Comm'n, 433 N.E.2d 671, 672 (1982). The Supreme
Court in Durand v. Indus. Comm'n noted that the purpose of the Illinois Workers' Compensation
Act is best served by allowing compensation where an injury is gradual but linked to the
employee's work. Durand v. Indus. Comm'n, 862 N.E.2d 918, 925 (Il1. 2006).

Petitioner’s job description as a Fork Lift Operator was admitted into evidence. (RX3)
Petitioner was required to sit 67% to 100% out of an 8 to 10-hour work shift, with a 10-minute
break and a 30-minute lunch break. He was required to stand/walk 1% to 33% of his workday.
Petitioner’s testimony as to his job requirements, physical activities, and operation of the forklift
were undisputed. He testified that he has driven a forklift for Respondent for over 20 years. He
operates the same forklift every shift which is a standard Hyster forklift with rear steer and hard
rubber tires. Petitioner reported to Dr. Taylor that for the first 18 years he worked 12-hour shifts
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every weekday. He underwent a right total knee replacement two years ago, and thereafter
worked 10-hour shifts every weekday. He estimated that he operates a forklift 6 hours out of
every 8-hour shift. Petitioner testified that his job is fast-paced and is not a standard pick-and-
pull position because they have to keep up with production lines, pick orders from the floor, and
unload trucks.

Petitioner testified that 99% of his work is performed inside which mostly consists of
smooth concrete, but there are some cracks in the warchouse floor that cause him to bounce
around on the forklift. He stated that driving over dock plates to load and unload trailers causes
him to bounce and jerk around. He estimated that on a very slow day he loads units into trailers a
minimum of 100 times per shift, which results in 200 trips in and out of trailers and driving over
the dock plate. On a fast day he drives in and out of trailers at least 500 times per shift, and on an
average day it ranges from 300 to 350.

Petitioner testified that the seat is worn on his forklift, and it is like sitting on concrete.
He stated that the seat has an adjustable spring, but the seat bounces a little and goes all the way
down when he sits on it. He does not believe the seat on his forklift has ever been replaced,
which is the forklift he drove in February 2023. He did not believe his forklift had shock
absorbers. Petitioner testified that the tires on his forklift are rubber and get chunks taken out of
them, which causes the forklift to wobble while being driven. He testified that the tires usually
get replaced once per year depending on how bad they are. His last tire replacement took one
month from the date of his request.

Petitioner testified that he also drives his forklift outside and the ramp used to go outside
is wavy and bumpy. He stated that the outside driveway is full of potholes, including a large
pothole at the fuel station that is unavoidable. Petitioner testified that the age of the forklift
makes a big difference and driving an old forklift is like driving a log wagon. He is expected to
get 20,000 hours out of a forklift and his current forklift has logged 16,700 hours.

There is no evidence that Petitioner had injuries or symptoms to his low back or left
lower extremity in the ten years prior to his work accident. He testified that in 2009 or 2010 he
had some back issues on the right side that were successfully treated with chiropractic treatment.
He testified that his current symptoms are different. He began noticing low back pain in January
2023 that radiated down his left leg. Petitioner testified that he sought treatment with his primary
care physician on 2/9/23 because his symptoms became unbearable. He stated that his symptoms
improved when he got off his forklift, but driving the forklift hurt.

The Arbitrator finds the opinions of Dr. Taylor more persuasive than those of Dr.
O’Boynick. Petitioner provided a consistent job duty description to Dr. Taylor. Dr. Taylor
opined that Petitioner’s work exposure of driving a forklift permanently aggravated his pre-
existing lumbar congenital stenosis and degenerative disc disease resulting in his current lumbar
radiculopathy and axial back pain. Dr. Taylor agreed that Petitioner had some pre-existing
conditions that predisposed him to developing back problems, including congenital stenosis. He
testified that a patient with a smaller canal is predisposed to develop symptoms of stenosis or
nerve pressure with fewer arthritic changes at a younger age. He testified that the congenital
stenosis combined with Petitioner’s other comorbidities, including the use of nicotine, and
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exposure to whole body vibration over 10 to 12-hour shifts driving a seated forklift over potholes
and different surfaces that regularly cause shocks to his person, caused him to develop spinal
problems. He opined that it is consistent in Petitioner’s case that his pre-existing condition
combined with the work exposure would be enough to aggravate his baseline spinal condition
causing him to be symptomatic and need treatment.

Dr. Taylor and Dr. O’Boynick agree on Petitioner’s diagnosis and need for surgery;
however, Dr. O’Boynick opined that Petitioner’s morbid obesity and tobacco use contributed to
the degeneration of his lumbar spine and his employment as a forklift driver did not cause or
aggravate his pre-existing condition. He testified that it is theoretically possible that a patient
with congenital spinal stenosis and severe obesity would experience a greater impact on the
spinal column.

Dr. O’Boynick testified that he reviewed the articles cited in Dr. Taylor’s medical record
and opined there is no causation between objective imaging findings and whole body vibration.
He testified that some factors in determining how much vibration is exerted on a person while
driving a forklift is the age of the vehicle and the type of seat, tires, and terrain. He agreed that
these factors are all very important to know when assessing full body vibration and he did not
know the type of seat or tires that were on Petitioner’s forklift, or the age of the forklift or tires.

Dr. O’Boynick described Petitioner’s job duties as ambulating, standing, and sitting. The
Arbitrator notes that the job duty description of a forklift operator requires sitting 67% to 100%
out of an 8 to 10-hour work shift, with a 10-minute break and a 30-minute lunch break, and
standing/walking 1% to 33% of the workday. Dr. O’Boynick testified that it is unlikely that
Petitioner’s repetitive sitting led to his diagnosis as sitting is a normal requirement of everyday
life. While the Arbitrator agrees that sitting is a daily life activity, the Arbitrator does not find
that sitting while operating a forklift 6 to 8 hours per day is an activity that the general public is
equally exposed.

Based on the record as a whole, the Arbitrator finds that Petitioner sustained accidental
injuries that arose out of and in the course of his employment with Respondent on 2/23/23, and
that his current condition of ill-being is causally connected to his work injuries.

Issue (K): Is Petitioner entitled to prospective medical care?

Upon establishing causal connection and the reasonableness and the necessity of
recommended medical treatment, employers are responsible for necessary prospective medical
care required by their employees. Plantation Mfg. Co. v. Indus. Comm ’n, 294 1l11.App.3d 705,
691 N.E.2d. 13 (1997). This includes treatment required to diagnose, relieve, or cure the effects
of claimant's injury. ' & B Mfg. Co. v. Indus. Comm'n, 325 Ill. App. 3d 527, 758 N.E.2d 18
(2001).

The Arbitrator finds that Petitioner is entitled to receive the additional care recommended
by Dr. Taylor. Dr. Taylor recommended plain radiographs to fully assess Petitioner’s spine and
dynamic radiographs to assess instability. He recommended a CT myelogram because of the
poor quality of the previous MRI and because Petitioner is claustrophobic. He also recommended

10
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EMGs to confirm radiculopathy and rule out nerve disorders. He opined that these studies are
critical before operating. Dr. Taylor testified that surgery is reasonable and necessary; however,
he cannot opine exactly which surgical procedure until the additional studies are performed.

Therefore, Respondent shall provide and pay for prospective medical treatment,
including, but not limited to, plain and dynamic radiographs, a CT myelogram, EMG/NCSs,
surgery as indicated by the objective diagnostic studies and recommended by Dr. Taylor, and all
reasonable and necessary attendant care.

This award shall in no instance be a bar to further hearing and determination of any
additional amount of medical benefits or compensation for a temporary or permanent disability,
if any.

— April 10, 2024

Arbitrator Linda J. Cantrell DATE

11
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STATE OF ILLINOIS ) Izl Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) |:| Reverse |:| Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Roxana Jones,

Petitioner,

Vs. No. 18 WC 023747

SIUE School of Nursing,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability, and permanent partial disability, and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made
a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 8, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to
judicial review. Therefore, no appeal bond is set in this case.

February 4, 2025 s Warne Parker
MP/mcp Marc Parker
0-01/16/25
068
/sl Carolyn TH. Doterty

Carolyn M. Doherty

Is/ (lristoptier 4, ‘Harnis
Christopher A. Harris
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
ROXANA JONES Case #18 WC 23747
Employee/Petitioner
v Consolidated cases:

SIUE SCHOOL OF NURSING
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Collinsville, on 9/29/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

@ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. [ ] Other

SEEOmMmOOW

~

ICArbDec 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On 6/25/18, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $30,225.94; the average weekly wage was $581.26.
On the date of accident, Petitioner was 45 years of age, married with 0 dependent children.

Petitioner has not received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD and/or, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

The Respondent shall pay the Petitioner temporary total disability benefits of $328.51 for 8 3/7 weeks following her
surgeries while under the doctor’s care as provided in §8(b) of the Act, because the injury sustained caused the disabling
condition of the Petitioner.

The Respondent shall pay $11,888.10 for medical services provided in §8(a) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of 24.7 weeks weeks for the right hand because she
sustained 13% loss of use of the right hand pursuant to Section 8e(9) of the Act, 19 weeks of the left hand because she
sustained 10% loss of use of the left hand pursuant Section 8e(9) of the Act, 30.36 weeks for the right arm because she
sustained 12% loss of use of the right arm pursuant to Section 8e(10) of the Act and 25.3 weeks for the left arm because
she sustained 10% loss of use of the left arm as provided in §8e(10) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

Edward Lee DECEMBER 8, 2023

Signature of Arbitrator

ICArbDec p.2
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ROXANA JONES V. SIUE SCHOOL OF NURSING
18-WC-23747

The Arbitrator finds the following facts:

Petitioner, Roxana Jones, a 50 year old woman, at the time of hearing, began working for Respondent, SIUE in 2006 in a
clerical position as a office support associate. At the present time, she continues to work for SIUE and has been assigned
to the School of Nursing with the title of office support specialist. She testified that she had been associated with the
School of Nursing in that capacity since 2015. With respect to her work at SIUE from 2006 through the present, she
testified that her jobs were primarily clerical in nature, and that she spent most of the day typing and data entry at a
keyboard sitting at her desk. She indicated that her job involved typing, taking minutes at meetings, both handwritten and
recorded, and transcribing those minutes into a word document. She also does a lot of excel spreadsheets. She takes data
from different programs within the University and transposes that data into excel spreadsheets. Her work is at a desk with
the keyboard sitting on top of the desk with two monitors and a mouse. She has worked throughout her time at SIUE
since 2006 full-time from 8:00 a.m. to 4:30 p.m. In her testimony she indicated that she spends her entire day typing or
using a keyboard and a mouse. Prior to late 2017, when she measured her typing ability, she averaged 55 to 60 wpm.
When she was assigned to the School of Nursing in 2015 her workload became more intense with more reports, letters,
and dictation to type. Because the job was so busy, she would forgo portions of her one hour lunch and fifteen minute
breaks in the morning and afternoon. Additionally, she testified that she would take extra work home if she was unable to
keep up during the day. When doing this work, she demonstrated how she sat at her desk with her hands on the keyboard
and her elbows in a flexed position and testified that she would hold her hands and arms in that position for most of the
day.

In late 2017 she began experiencing symptoms of pain and numbness in both of her hands and elbows. She consulted
with her primary care physician, Dr. Rajnikant Patel on 4/26/18. She described the pain as numbness and tingling and her
fingers which were uncomfortable making it difficult to work and waking her up at night. She reported that she had no
symptoms in her hands, wrists, or elbows prior to the end of 2017 and early 2018. Dr. Patel ordered an EMG which was
positive for carpal tunnel bilaterally. Thereafter she was referred to Dr. Ryan Diederich who diagnosed bilateral carpal
tunnel syndrome and bilateral cubital tunnel syndrome. Dr. Diederich’s clinical findings supported the diagnosis of those
conditions, and he performed a carpal tunnel release and a cubital tunnel decompression, the first on the right side on
5/9/19 and then on the left side on 5/23/19. Ms. Jones’ remained off work through her release by Dr. Diederich on 7/8/19.
Thereafter she returned to work and has continued to work since that time.

Ms. Jones’ notified her employer in a timely manner and subsequently received a denial letter from her employer. Her
employer has denied the claim and has not paid medical bills associated with her surgeries or recovery, nor has her
employer paid for her 8 3/7 weeks of TTD benefits for her time off following her surgeries.

Following the denial of the claim and until surgery could be paid for privately, the Petitioner testified that her pain got so
bad that it was difficult to do her job sending her into a depression which caused her to contemplate suicide.

Following the surgeries, she experienced relief from some of her symptoms. However, she has testified that she continues
to suffer from lack of grip strength, causing her to drop things constantly. She noted a decrease in her speed with respect
to typing to 45 wpm. She testified that she has radiating pain into her middle fingers and thumb and pain in her elbow that
continues to be associated with her work activities. At work when the pain continues, she will need to take short breaks
and get up and walk and shake her hands until the pain goes away.

Petitioner testified that she has also been diagnosed with diabetes II, lupus and fibromyalgia. Dr. Diederich, her treating
doctor, testified in his deposition that those conditions can be a factor in the onset of symptoms related to carpal tunnel
syndrome. However, he felt that her work activity was causally related or a contributing factor in the development of the
symptoms in her case. Additionally, he testified that those conditions may increase her susceptibility to the development
of carpal tunnel syndrome and cubital tunnel syndrome when repetitive motion or trauma is superimposed upon those
joints. Dr. Diederich further testified that she had improved following the surgery but, however, remained symptomatic as
of his last visit with her on 5/23/19. He further testified that the treatment rendered was reasonable, necessary and proper
for her condition.
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Dr. Charles Goldfarb was asked to perform a §12 examination by the Respondent. Dr. Goldfarb testified that it was
unclear why he was asked to testify. Dr. Goldfarb testified that the surgery and treatment performed by Dr. Diederich was
reasonable, necessary, and proper and that she did in fact have bilateral carpal tunnel and bilateral cubital tunnel. Dr.
Goldfarb opined that her work activity was not a causal factor in the developmental, of her symptoms. However, those
opinions were based upon a job description that was not admitted into evidence and had not been provided to the
Petitioner prior to the deposition or prior to hearing. Additionally, Dr. Goldfarb testified that his opinions were based
upon the fact that she had only been working as a secretary for three years and her job did not involve intensive typing,
contrary to her testimony in this case. Dr. Goldfarb testified that intensive typing can be a causative factor in the
development of carpal and cubital tunnel syndrome. Dr. Goldfarb suggested that her underlying medical conditions were
causative despite reviewing no records or having any understanding as to the severity or extent of her systemic condition.
In light of the mistaken assumption regarding the intensity of her work activity, Dr. Goldfarb’s opinions are given little
weight.

Based upon the forgoing findings of fact, the Arbitrator concludes:

The Petitioner did sustain an accident that arose out of in the course of her employment and that her condition of ill-being
mainly bilateral carpal tunnel syndrome and bilateral cubital tunnel syndrome is causally related to the accident.

The Respondent is hereby ordered to pay all reasonable and necessary medical services related to the treatment received
by the Petitioner, including the following bills which were entered into evidence as exhibits herein: (a) Dr. Rajnikant
Patel $390; (b) Alton Memorial Hospital $1,704.00; (c) Dr. Michael Liu $304.00; (d) Dr. Ryan Diederich $4,578.00; (e)
Dr. Stephen Burger $1,168.00; (f) Anderson Hospital $925.40; (g) Anderson Hospital $628.70; (h) Maryville Radiology
$68.00; (i) Dr. Rafe Heng $22.00; (j) Edwardsville Ambulatory Surgery Center $1,400.00; and (k) AIM Anesthesia
$700.00.

8.1b of the Act requires reference to the five factors to establish permanent partial disability:
1. AMA disability report. Neither Party submitted a report. Accordingly, the Arbitrator gives no weight to this factor.

2. Occupation. The Petitioner’s clerical work may be impacted by her disability. The Arbitrator gives some weight to this
factor.

3. No evidence was offered on the impact of the Petitioners age. Accordingly, the Arbitrator gives no weight to this
factor.

4. Future earning capacity. The Arbitrator finds the Petitioner’s future earnings may be diminished by her symptoms.
The Arbitrator gives moderate weight to this factor.

5. Evidence of disability corroborated by treating medical records. The Petitioner sustained bilateral carpal tunnel release
surgery and bilateral cubital tunnel decompression surgery. According to her treating doctor, Dr. Diederich her symptoms
continued after her surgeries. This was corroborated by Petitioner’s testimony. The Arbitrator gives significant weight to
this factor.

Based on the above the Arbitrator awards permanent patial disability as set forth in the Order.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |X| Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) IE Reverse |:| Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
|:| Modify |:| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Lynne Spencer,

Petitioner,

VS. No. 15 WC 006939

Illinois Centra School Bus Co.,
Respondent.

DECISION AND OPINION ON REMAND

This cause comes before the Commission on remand from the Second District Appellate
Court of Illinois, Workers’ Compensation Commission Division, which affirmed in part and
reversed in part the Commission’s July 31, 2023 decision in this matter.

The Appellate Court affirmed the Commission’s findings on accident, causal connection,
average weekly wage, medical expenses, and temporary total disability benefits. However, the
Appellate Court found the Commission’s award of permanent partial disability benefits for the
50% loss of the person-as-a-whole was against the manifest weight of the evidence, as was the
Commission’s denial of permanent total disability benefits, penalties, and attorney’s fees. The
Appellate Court vacated the PPD award and remanded this matter back to the Commission with
directions to: (1) calculate claimant’s PTD benefits, (2) determine the date upon which claimant is
entitled to such award, and (3) determine the amount of penalties and attorney fees to be assessed
against the employer for its intentional delay in payment.

On February 20, 2015, Petitioner, a school bus driver for Respondent, arrived early
at the bus lot to perform her DOT check. The lot had no fencing, lighting, or security, and the
doors to the buses remained unlocked overnight. Petitioner opened the unlocked doors and entered
the dark bus. As she reached for her checklist and to turn the ignition key, she was struck on the
back of her head. She saw black and flashes of light before passing out. She awoke at the bottom
of the stairs. After switching on the bus lights and observing no one present and nothing out of
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place, she went to the office building on the lot and reported she had been hit on the head.
Petitioner’s co-worker, Jerald Marshall, testified that he inspected Petitioner’s bus and found fresh
urine in it, and that sometimes persons from a nearby homeless encampment would sleep on the
buses.

Petitioner was treated at Delnor Hospital, where she reported being struck in the back of
the head with an unknown object. She followed up with primary care physician, Dr. Tebeau, who
diagnosed a concussion, memory loss, and post-trauma anxiety; and with psychiatrist, Dr.
Foroutan, who opined Petitioner’s accident caused or aggravated her PTSD and prevented her from
returning to her career as a bus driver. Certified rehabilitation counselor, Laura Belmonte, opined
that Petitioner was unemployable.

The Arbitrator found Petitioner failed to prove accident. In our July 31, 2023 decision, we
reversed that finding and awarded Petitioner, inter alia, 50% of the person-as-a-whole under
Section 8(d)2, after we found Petitioner failed to prove entitlement to PTD benefits. The Circuit
Court set aside the Commission’s decision. The Appellate Court held the Circuit Court erred in
setting aside the Commission’s decision, and remanded this matter to the Commission with
directions. We now address the issues mandated by the Appellate Court.

Permanent Total Disability Rate

Section 8(b)4.1 of the Act provides, inter alia, that the weekly compensation rate for
permanent total disability under Section 8(f) of the Act shall in no event be less than 50% of the
state’s average weekly wage. The law in effect at the time of the injury governs the claimant’s
rights. Grigsby v. Industrial Commission, 76 111. 2d 528 (1979). As of February 20, 2015, the date
of Petitioner’s accident, the state average weekly wage was $1,021.34. The Commission therefore
finds Petitioner’s PTD rate to be 50% of $1,021.34, or $510.67 per week.

Petitioner’s Permanent Total Disability Date

In our July 31, 2023 decision, we found that Petitioner reached maximum medical
improvement for her injuries on August 5, 2019, and we awarded Petitioner temporarily total
disability benefits of 232-4/7 weeks, from February 20, 2015, through August 5, 2019, at a weekly
rate of $293.99. The Appellate Court affirmed that finding and award.

The Commission now finds that beginning August 6, 2019, the day after Petitioner reached
MM, she became entitled to permanent total disability benefits in the amount of $510.67 per week
— the applicable minimum rate for permanent total disability. We therefore award Petitioner PTD
benefits of $510.67 per week commencing August 6, 2019 for the duration of her life, pursuant to
Sections 8(b)4.1 and 8(f) of the Act.
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Penalties and Attorney’s Fees

The Appellate Court has held that Respondent herein unreasonably withheld benefits from
Petitioner and failed to provide justification for its delay. The Commission now finds, in
accordance with the Appellate Court’s mandate, as follows:

Section 19(1) Penalty: Penalties under this Section of the Act are $30.00 per day for each day that
benefits are withheld or refused, not to exceed $10,000.00. Because Respondent failed to pay
Petitioner any benefits from February 20, 2015 through the arbitration hearing date of March 30,
2022, the Commission finds Respondent liable to pay to Petitioner the maximum penalty of
$10,000.00, pursuant to Section 19(1) of the Act.

Section 19(k) Penalty: Penalties under this Section of the Act are equal to 50% of the amount of
compensation payable at the time of such award which was unreasonably or vexatiously delayed
or intentionally underpaid. The Appellate Court has held that regardless of whether Petitioner
suffered injuries from a fall or an attack by an unknown assailant, her injuries arose out of her
employment, and Respondent unreasonably withheld benefits and failed to provide justification
for the delay.

Accordingly, the Commission finds Respondent liable to pay to Petitioner a penalty under
Section 19(k) in the amount of $34,186.63 (50% of the awarded TTD'), plus 50% of the reasonable
and necessary medical expenses contained in Petitioner’s Exhibits 3 and 5, which were incurred
for Dr. Foroutan’s and Dr. Couch’s treatment of Petitioner’s PTSD, anxiety, and depression, as
provided under Section 8(a) and Section 8.2 of the Act.

Section 16 Attorney’s Fees: This Section of the Act provides for an award of attorney fees when
an award of additional compensation under Section 19(k) is appropriate. The standard for
awarding attorney fees is the same as for awarding penalties under Section 19(k). Jacobo v. III.
Workers’ Comp. Comm’n, 950 N.E.2d 772 (3" Dist., 2011).

Accordingly, the Commission finds Respondent liable to pay to Petitioner attorney’s fees
under Section 16 in the amount of $13,674.65 (20% of the awarded TTD), plus 20% of the
reasonable and necessary medical expenses contained in Petitioner’s Exhibits 3 and 5, which were
incurred for Dr. Foroutan’s and Dr. Couch’s treatment of Petitioner’s PTSD, anxiety, and
depression, as provided under Section 8(a) and Section 8.2 of the Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator, filed July 15, 2022, is hereby reversed. The Commission finds Petitioner sustained an
accident on February 20, 2015, that arose out of and in the course of her employment, and that

"' Our TTD award was 232-4/7 weeks for the period February 15, 2015 through August 5, 2019, at a weekly rate of
$293.99. Therefore, our TTD award is $68,373.25 (232.57 weeks x $293.99). One-half of that TTD is $34,186.63.



25IWCC0047

15 WC 006939
Page 4

timely notice was provided. The Commission further finds that Petitioner’s current condition of
ill-being is causally related to the work accident.

IT IS FURTHER ORDERED BY THE COMMISSION that in the year preceding the work
injury, Petitioner’s average weekly wage was $440.98.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner the reasonable and necessary medical expenses contained in Petitioner’s Exhibits 3 and
5, which were incurred for Dr. Foroutan’s and Dr. Couch’s treatment of Petitioner’s PTSD,
anxiety, and depression, as provided under Section 8(a) and Section 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner temporary total disability benefits of $293.99 per week for 232-4/7 weeks, from
February 20, 2015, through August 5, 2019, that being the period of temporary total incapacity for
work, as provided under Section 8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner,
as a penalty pursuant to Section 19(1) of the Act, additional compensation of $10,000.00, for the
period between February 20, 2015 and March 30, 2022.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner,
as a penalty pursuant to Section 19(k) of the Act, additional compensation of $34,186.63 (50% of
the awarded TTD), plus 50% of the reasonable and necessary medical expenses contained in
Petitioner’s Exhibits 3 and 5, which were incurred for Dr. Foroutan’s and Dr. Couch’s treatment
of Petitioner’s PTSD, anxiety, and depression, as provided under Section 8(a) and Section 8.2 of
the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner,
as provided in Section 16 of the Act, additional attorney’s fees of $13,674.65 (20% of the awarded
TTD), plus 20% of the reasonable and necessary medical expenses contained in Petitioner’s
Exhibits 3 and 5, which were incurred for Dr. Foroutan’s and Dr. Couch’s treatment of Petitioner’s
PTSD, anxiety, and depression, as provided under Section 8(a) and Section 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that commencing August 6, 2019
for the life of Petitioner, Respondent pay to Petitioner the sum of $510.67 per week as provided
under §8(f) of the Act, for the reason that the injuries sustained caused the permanent total
disability of Petitioner. Commencing on the second July 15th after the entry of this award,
Petitioner may become eligible for cost-of-living adjustments, paid by the Rate Adjustment Fund,
as provided in Section 8(g) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under Section 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 s Ware Parker
MP/mcp Marc Parker
r-12/4/24

068

s/ Caralyn M. Dotierty
Carolyn M. Doherty

Is| (lovistopter 4. ‘Harnis
Christopher A. Harris
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

JULIO ALFARO,

Petitioner,

VS. NO: 22 WC 4586

BESCO AIR, INC.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection, the
reasonableness and necessity of the medical treatment and expenses, temporary total disability,
and prospective medical treatment, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 28, 2024 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $11,800.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 Is/ Cloristopher 4. Farmnio
CAH/tdm Christopher A. Harris
0: 1/30/25

052

Is! Carolyn TH. Dotierty
Carolyn M. Doherty

I8! THare Parkoer
Marc Parker
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)
Julio Alfaro Case # 22 WC 004586
Employee/Petitioner
V. Consolidated cases:

Besco Air, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Ana Vazquez, Arbitrator of the Commission, in the city of
Chicago, on January 5, 2024. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

S " EQmMmUOW

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. & Is Petitioner entitled to any prospective medical care?

~

L. |X| What temporary benefits are in dispute?
[ ]TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 2/10 69 W Washington Street Suite 900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084

FINDINGS
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On the date of accident, December 9, 2021, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $75,000.12; the average weekly wage was $1,442.31.

On the date of accident, Petitioner was 49 years of age, single, with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $12,571.32 for TTD, $0 for TPD, $0 for maintenance, and $0, for other benefits, for
a total credit of $12,571.32.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Respondent shall pay for the reasonable and necessary medical services, as provided in Px5, Px6, Px7, Px8, and Px9,
pursuant to the medical fee schedule and Sections 8(a) and 8.2 of the Act. [See also “§8.2 Medical Fee Schedule Agreed
Stipulation” attached to Ax1.] Respondent is entitled to a credit for any payments made towards the awarded outstanding
expenses.

Per the Parties’ stipulation, Respondent has or will pay the bill of Northwest Infectious Disease Consultants, as provided
in Px3, directly to the provider pursuant to the fee schedule. Transcript of Proceedings on Arbitration (“Tr.”) at 10. Also
by stipulation, Respondent is entitled to a credit for bills paid, as reflected in Respondent’s medical payment ledger,
Respondent’s Exhibit (“Rx) 2. Tr. at 10-11.

Respondent shall authorize and is liable for the prospective medical treatment plan recommended by Dr. Rerri, including a
right knee arthroscopy and partial meniscectomy, as provided in Section 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $961.54/week for 18 2/7 weeks, commencing
December 10, 2021 through January 10, 2022 and February 20, 2022 through May 26, 2022, as provided in Section
8(b) of the Act. Per the Parties’ stipulation, Respondent is entitled to a credit in the amount of $12,571.32 for TTD paid to
Petitioner by Respondent. Ax1 at No. 9.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and
perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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PROCEDURAL HISTORY

This matter proceeded to arbitration on January 5, 2024 before Arbitrator Ana Vazquez in Chicago, Illinois
pursuant to Sections 19(b) and 8(a) of the Illinois Workers” Compensation Act (“the Act.”). The issues in
dispute include: (1) causal connection, (2) unpaid medical bills, (4) prospective medical, and (5) temporary total
disability (“TTD”) benefits. Arbitrator’s Exhibit (“Ax’) 1. All other issues have been stipulated. Ax1.

Regarding the issue of unpaid medical bills, Respondent stipulated that the bill from Northwest Infectious
Disease Consultants is not in dispute and that Respondent has or will pay the bill directly to the provider
pursuant to the fee schedule. Transcript of Proceedings on Arbitration (“Tr.””) at 10. The Parties further
stipulated that Respondent is entitled to a credit for bills paid, as reflected in Respondent’s medical payment
ledger, Respondent’s Exhibit (“Rx”) 2. Tr. at 10-11.

FINDINGS OF FACT

Petitioner testified in Spanish through an interpreter. Tr. at 11. Petitioner began working at Respondent on
October 11, 2021. Tr. at 31-32. Petitioner testified that he was employed as an installer at Respondent on
December 9, 2021. Tr. at 13.

Accident

Petitioner testified that on December 9, 2021, he was installing a unit in an attic, and that he had been working
in the attic for around five days. Tr. at 13. Petitioner testified that he worked a half day installing a unit in the
attic on December 9, 2021, and that he was then sent to another job by his supervisor, Gene. Tr. at 13. Petitioner
testified that he was told by Gene to go to another job installing a hot water tank. Tr. at 13-14. Petitioner had a
partner with him. Tr. at 15. They also had to remove an old residential 75-gallon water tank. Tr. at 15. Petitioner
testified that the tank weighed 250 pounds when empty. Tr. at 15.

Petitioner testified that they first removed the water from the tank, and that afterwards, they had to manually
move the tank onto a two-wheeler. Tr. at 16. Petitioner testified that his partner grabbed the handles of the two-
wheeler and started walking backwards with it towards the stairs. Tr. at 16. Petitioner then squatted down so
that they could take the tank up step-by-step. Tr. at 16, 17. Petitioner testified that the tank was in the basement
and there were around 12 steps leading in and out of the basement. Tr. at 16. Petitioner was lifting the tank with
his arms and his body from a squatting position. Tr. at 16. Petitioner testified that when he began to lift the tank,
he felt pain in his right knee. Tr. at 17. Petitioner testified that his knee hurt more as time passed. Tr. at 17.
Petitioner was able to finish the new water tank installation. Tr. at 17.

Petitioner testified that as he was installing the last part of the new water tank, the gas hose, he could not get up
because his knee hurt. Petitioner testified that his partner carried the tools out from the basement, and that he
“went up one would say backwards with my buttocks up each step of the ladder and then he helped me into the
car.” Tr. at 18. Petitioner then went home, and his wife helped him out of the truck. Tr. at 18. Petitioner was
sent to Concentra Medical Center the following day. Tr. at 18.

Pre-accident Injuries/Treatment

Petitioner testified that he did not have any problems with his right knee during the time that he worked at
Respondent. Tr. at 29. Petitioner testified that he did not have pain in his right knee prior to December 9, 2021.
Tr. at 36.



25IWCC0048
22WC004586
Petitioner testified that prior to working at Respondent, he worked as an installer at Four Seasons for seven
years, and that he did not have any problems with his right knee while working at Four Seasons. Tr. at 29-30,
32. Petitioner testified that the job duties of an installer included “[b]egin practically removing the old unit and
putting in the new one including duct work if needed.” Tr. at 32. Petitioner testified that there was not a lot of
kneeling involved in his job at Four Seasons. Tr. at 32.

Petitioner testified that he had a cyst removed from his right knee when he was four years old. Tr. at 28-29, 35.
Petitioner testified that the cyst was not painful. Tr. at 36. Petitioner testified that he did not have any right knee
problems between the ages of four and 49. Tr. at 29. Petitioner testified that he did not have any right knee
treatment after he was five years old. Tr. at 36.

Petitioner did not remember whether he ever sought treatment for his right knee from Dr. Ghannad. Tr. at 41.
Petitioner testified that he did not receive prior right knee x-rays or medications for his right knee. Tr. at 41.

Pre-accident Medical Records Summary

On June 22, 2021, Petitioner was seen by Dr. Leda Ghannad at Midwest Orthopedics at Rush for bilateral knee
pain. Rx3. Petitioner reported that his right knee pain began one year prior without trauma and that his left knee
pain began two months prior without trauma. Dr. Ghannad noted that Petitioner pointed to the anterior medial
knee when describing his right knee pain and that Petitioner reported that his right knee pain was worse with
kneeling. Dr. Ghannad noted that Petitioner pointed to the anterior lateral knee when describing his left knee
pain and that Petitioner described the pain as a burning sensation with intermittent numbness and tingling. Dr.
Ghannad noted that Petitioner worked in heating and cooling, that he had worked in that field for 11 years, and
that he was frequently kneeling. A positive McMurray’s sign for the right knee was noted. Dr. Ghannad’s
diagnosis was patellofemoral osteoarthritis. Dr. Ghannad noted that Petitioner’s right knee pain was more
consistent with a degenerative medial meniscal tear and that Petitioner’s left knee pain seemed more consistent
with patellofemoral pain syndrome and likely patellofemoral osteoarthritis. Dr. Ghannad noted that treatment
options were discussed including a short course of anti-inflammatory medications, physical therapy, and intra-
articular cortisone or viscosupplementation injections. Dr. Ghannad noted that if Petitioner’s symptoms did not
improve with conservative treatment, advanced imaging with an MRI and discussion regarding possible surgical
consultation for arthroscopic surgery may be considered. Dr. Ghannad noted that Petitioner was not interested
in physical therapy at that time, and that good ergonomics at work was discussed. Petitioner was prescribed
Meloxicam 15mg for two weeks, then as needed. Dr. Ghannad noted that if Petitioner had persistent pain after
completing the course of Meloxicam, he could return for an intra-articular knee cortisone injection, and an MRI
in the future was discussed if Petitioner did not ultimately improve.

Post-accident Medical Records Summary

Petitioner was seen by Dr. Jose Ayala at Concentra Medical Center on December 10, 2021. Px1. Petitioner
reported that while at work on December 9, 2021, he developed right knee symptoms after kneeling for a
prolonged amount of time. Dr. Ayala’s assessment was cellulitis of the right knee. Petitioner was referred to
emergency medicine. Physical therapy and a cane were recommended. Petitioner was released to return to work
on December 11, 2021 with the restrictions of sitting 100% of the time and use of a cane.

Petitioner presented at Rush University Medical Center Emergency Department on December 10, 2021. Px10.
Petitioner presented with right knee pain, swelling, and warmth that had been ongoing for two days. It was
noted that Petitioner was sent from a clinic for concerns of cellulitis. Petitioner underwent a VAS Duplex of the
right lower extremity veins with compression, which demonstrated no evidence of right lower extremity deep
venous thrombosis.
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Petitioner was then seen at Amita Health Resurrection Center on December 11, 2021. Px2 at 3. Petitioner
presented with right lower extremity pain. Petitioner reported that for the past three or four days he had
increasing redness and pain. Px2 at 9. Petitioner reported that he was kneeling down for his job, and he believed
that was the cause of the start of the pain. Px2 at 9. Petitioner reported that he had gone to the hospital the day
prior, that he waited for 12 hours and was not seen, and so he left. Px2 at 9. Petitioner was diagnosed with right
lower extremity cellulitis and was prescribed Cephalexin 500mg capsules. Px2 at 8, 3. Petitioner was discharged
and instructed to return if the antibiotic did not reduce pain and redness in the following 48 hours. Px2 at 3.

Petitioner returned to Dr. Ayala on December 13, 2021. Px1. Dr. Ayala noted that Petitioner went to Rush
Hospital on December 10, 2021, waited 12 hours and was not seen, and left. He returned to Rush Hospital on
December 11, 2021 and was only given Cephalexin 500mg. Petitioner reported continued pain. Dr. Ayala’s
assessment was cellulitis of the right knee. Petitioner was instructed to return to the emergency department for
follow up. Physical therapy was ordered. Petitioner was released to return to work with the restriction of sitting
100% of the time, use of a cane, and weight bearing as tolerated.

Petitioner returned to Amita Health Resurrection Center on December 13, 2021. Px2 at 39. Petitioner was
admitted for the diagnosis of cellulitis of the right lower extremity. Px2 at 48. Petitioner underwent a VAS
Duplex of the right lower extremity, and no evidence of right lower extremity deep venous thrombosis was
demonstrated. Px2 at 39-40. A right lower extremity duplex sonography was also obtained, and no specific
sonographic evidence of acute deep venous thrombosis was demonstrated. Petitioner was treated with
intravenous antibiotic. Px2 at 39-40. Petitioner was discharged on December 16, 2021 and instructed to
continue taking Cephalexin 500mg. Px2 at 40-44. Petitioner was advised to wear knee pads during work for
protection. Px2 at 58.

Petitioner again saw Dr. Ayala on December 20, 2021, at which time Petitioner’s diagnoses were right knee
cellulitis and right knee contusion. Px1. Physical therapy was ordered. Petitioner was released to return to work
with the restriction of sitting 100% of the time, use of a cane, and weight bearing as tolerated.

Petitioner attended six sessions of physical therapy at Concentra Medical Center from December 20, 2021
through January 6, 2022. Px1. Petitioner testified that his pain returned after attending physical therapy. Tr. at
23.

Petitioner followed up with Dr. Ayala on January 7, 2022. Px1. Petitioner reported pain in the lateral sides of
the knee. Petitioner reported that he was still experiencing pain when going up the stairs. Dr. Ayala’s
assessments were right knee contusion and right knee cellulitis. Petitioner was given a knee sleeve. Continued
physical therapy was recommended. Petitioner was released to return to work with the restrictions of lifting up
to 10 pounds occasionally, pushing and pulling up to 10 pounds occasionally, and sitting 50% of the time.

Petitioner returned to Dr. Ayala on January 14, 2022. Px1. Petitioner reported continued pain, made worse with
going up the stairs. Dr. Ayala’s assessment was right knee contusion. An MRI was ordered. Use of a wrap
bandage and ice were recommended. Petitioner was released to return to work with the restrictions of sitting
100% of the time and wear splint/brace on right lower extremity constantly.

On January 18, 2022, Petitioner underwent a right knee MRI without contrast, which demonstrated a large
horizontal tear of the body and posterior horn of the right medial meniscus, with the tear extending close to the
posterior meniscal root and mild patellofemoral compartment chondrosis. Px1; Px4. Evaluation of the body of
the lateral meniscus was limited by susceptibility artifact from instrumentation at the lateral tibial plateau. The
anterior horn and posterior horn of the lateral meniscus were intact.
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Petitioner was seen by Dr. Anjali Kalra at Concentra Medical Center on January 21, 2022 for follow up. Px1.
Dr. Kalra’s diagnoses were right knee contusion and acute right medial meniscus tear. Petitioner was referred to
an orthopedic specialist. Petitioner was released to return to work with the restriction of sitting 100% of the time
and wear splint/brace on right lower extremity constantly.

On February 1, 2022, Petitioner saw Dr. Craig Westin at Concentra Medical Center for an initial orthopedic
consultation. Px1. Crepitus was noted on exam of the right knee. Dr. Westin’s diagnosis was persistent right
knee pain approaching two months post injury. Dr. Westin noted that he would need to review the MRI
findings, but that an arthroscopic meniscus repair and possible meniscectomy after inspection of the lateral
meniscus, were indicated because of Petitioner’s persistent pain and intolerance to therapy. Petitioner was
maintained on light duty restrictions.

Petitioner saw Dr. Mark Gerber at Fullerton Drake Medical Center on February 14, 2022. Px5. Petitioner
complained of pain and limitation of the right knee. Petitioner was referred to Dr. Bernard Rerri for orthopedic
recommendations. Physical therapy was ordered. Petitioner was released to return to work with the restrictions
of light duty only, no kneeling, and no squatting.

On February 23, 2022, Petitioner saw Dr. Bernard Rerri at Delaware Physicians. Px8. Petitioner’s chief
complaints was right knee pain and locking episodes. Dr. Rerri noted that Petitioner had pain predominantly in
the medial compartment of his right knee, had difficulty with stairs, and experienced locking episodes everyday
particularly when bending or rising from a seated position. Dr. Rerri noted that Petitioner’s symptoms had
persisted despite anti-inflammatory medications and physical therapy. Dr. Rerri noted that Petitioner walked
slowly with a slight limp. On exam, a positive McMurray sign in Petitioner’s right knee medial compartment
was noted. Dr. Rerri reviewed Petitioner’s right knee MRI and noted that it showed a complex tear of his right
medial meniscus and lateral compartment obliterated by artifact from an old foreign body. Dr. Rerri noted that
the medial meniscal tear findings correlated with Petitioner’s complaints. Dr. Rerri recommended a right knee
arthroscopy and partial medial meniscectomy. Petitioner was to continue with physical therapy and was to
continue taking his medications. Petitioner was kept off work.

Petitioner followed up with Dr. Gerber on March 14, 2022. Px5. Petitioner was kept off work.

Petitioner attended 13 sessions of physical therapy at Fullerton Drake Medical from February 14, 2022 through
March 28, 2022. Px5.

Petitioner returned to Dr. Rerri on April 25, 2022. Px8. Dr. Rerri noted that he reviewed Dr. Shadid’s
Independent Medical Examination (“IME”) report and that he agreed with Dr. Shadid that Petitioner has a
symptomatic medial meniscal tear requiring arthroscopic surgery. Dr. Rerri noted that he disagreed with Dr.
Shadid’s conclusion that Petitioner’s right knee condition was unrelated to Petitioner’s job. Dr. Rerri noted that
it was his view that the medial meniscal tear in Petitioner’s right knee was a direct result of the injury at work,
particularly as Petitioner had no symptoms in his right knee prior to this period. Dr. Rerri further noted that the
MRI findings were consistent with Petitioner’s complaints and with the injury. Dr. Rerri also noted that “[i]t is
irrelevant if at his age he had some mild degenerative changes in his right knee. Whatever the wear was
asymptomatic until this injury happened, and since then has remained symptomatic.” Px8. Dr. Rerri noted that it
was his view that the only reliable evidence was Petitioner’s pain-free right knee and a period of repetitive knee
bending, leading to prepatellar bursitis and cellulitis and an additional catastrophic event involving lifting and
twisting, affecting his right knee, following which Petitioner was left with persistent medial compartment pain
and locking episodes and an MRI showing a medial meniscal tear. Dr. Rerri noted that Petitioner was still
waiting for surgical authorization. Additional physical therapy was ordered. Petitioner was kept off work.
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Petitioner presented at Midwest Orthopedics at Rush on May 24, 2022 and was seen by Dr. Ghannad for a
second opinion. Rx3. Petitioner presented for follow up of bilateral knee pain. Dr. Ghannad noted that Petitioner
was last seen on June 22, 2021 and “believed that his right knee pain was likely due to degenerative medial
meniscal tear and left knee pain was due to patellofemoral pain and likely patellofemoral osteoarthritis.” Dr.
Ghannad noted that at his last visit, Petitioner was not interested in physical therapy because of his busy
schedule and that good ergonomics at work was discussed and Mobic was prescribed. Dr. Ghannad noted that
Petitioner was present for a second opinion regarding the surgical recommendation. Dr. Ghannad noted that at
that time, Petitioner was having primarily medial right knee pain that was worse with going up or down stairs
and that the pain was constant. Petitioner denied instability, catching, and locking. On exam, a positive
McMurray’s was noted for the right knee. Petitioner’s imaging was reviewed. Dr. Ghannad’s diagnosis was
patellofemoral osteoarthritis. Treatment options were discussed including surgical consultation regarding
meniscal debridement.

Current Condition

Petitioner testified that his right knee hurts at night and that he cannot sleep. Tr. at 30. Petitioner testified that
when he goes up stairs, his right knee hurts a lot. Tr. at 30. Petitioner testified that he wants the surgery
recommended by Dr. Westin and Dr. Rerri. Tr. at 30.

Petitioner testified that he is still working as an installer at Respondent, and that his coworkers help him. Tr. at
30-31, 41. Petitioner testified that when he was hired at Respondent, he earned $37.00 per hour, and that at the

time of arbitration, he was earning $39.00 per hour. Tr. at 41-42.

Respondent’s Section 12 Examination Report by Dr. Hythem P. Shadid

Dr. Shadid prepared an IME report dated March 21, 2022, and noted that he evaluated Petitioner on March 10,
2022. Rx1.

Dr. Shadid opined that Petitioner’s right knee symptoms of pain and crepitus were not related to his work injury
because (1) the work-related injury was cellulitis, not a medial meniscus tear and (2) the MRI appearance of a
medial meniscus tear was more consistent with a degenerative delamination tear rather than an acute tear. Dr.
Shadid noted that the mechanism of injury was consistent with prepatellar bursitis from extended kneeling over
three days that developed into cellulitis which is a common occurrence. Dr. Shadid opined that the cellulitis had
resolved and was no longer an active problem. Dr. Shadid opined that a diagnostic arthroscopy was reasonable
for the degenerative medial meniscus tear, but it was not related to the December 9, 2021 work injury. Dr.
Shadid noted that the tear had been in existence prior to the reported injury. Dr. Shadid opined that Petitioner
had reached maximum medical improvement (“MMI”) for his work injury.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below.

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the proceeding and
material that has been officially noticed. 820 ILCS 305/1.1(e). The burden of proof is on a claimant to establish
the elements of his right to compensation, and unless the evidence considered in its entirety supports a finding
that the injury resulted from a cause connected with the employment, there is no right to recover. Board of
Trustees v. Industrial Commission, 44 111. 2d 214 (1969).
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Credibility is the quality of a witness which renders his evidence worthy of belief. It is the function of the
Commission to judge the credibility of the witnesses and to resolve conflicts in the medical evidence and assign
weight to witness testimony. O 'Dette v. Industrial Commission, 79 111. 2d 249, 253 (1980); Hosteny v. Workers’
Compensation Commission, 397 1ll. App. 3d 665, 674 (2009). Where a claimant’s testimony is inconsistent
with his actual behavior and conduct, the Commission has held that an award cannot stand. McDonald v.
Industrial Commission, 39 I11. 2d 396 (1968); Swift v. Industrial Commission, 52 111. 2d 490 (1972).

In the case at hand, the Arbitrator observed Petitioner’s behavior and conduct during the hearing and finds him
to be a credible witness. The Arbitrator compared Petitioner’s testimony with the totality of the evidence
submitted and did not find any material contradictions that would deem the witness unreliable.

Issue F, whether Petitioner’s current condition of ill-being is causally related to the injury, the Arbitrator
finds as follows:

To obtain compensation under the Act, a claimant must prove that some act or phase of his employment was a
causative factor in his ensuing injuries. A work-related injury need not be the sole or principal causative factor,
as long as it was a causative factor in the resulting condition of ill-being. Sisbro, Inc. v. Industrial Comm’n, 207
I11. 2d 193, 205 (2003). An employer takes its employees as it finds them. St. Elizabeth’s Hospital v. Illinois
Workers” Compensation Comm’n, 371 1ll. App. 3d 882, 888 (2007). Even if the claimant had a preexisting
degenerative condition which made him more vulnerable to injury, recovery for an accidental injury will not be
denied if the claimant can show that a work-related injury played a role in aggravating or accelerating his
preexisting condition. Sisbro, Inc. v. Industrial Comm’n, 207 111. 2d 193, 205 (2003). A chain of events which
demonstrates a previous condition of good health, an accident, and a subsequent injury resulting in disability
may be sufficient to prove a causal connection between the accident and the claimant’s injury. International
Harvester v. Industrial Com., 93 11l. 2d 59, 63 (1982).

The Parties have stipulated to accident. Ax1 at No. 2.

The Arbitrator finds that Petitioner’s current right knee condition of ill-being is causally related to the
December 9, 2021 injury. The Arbitrator relies on the following in support of her findings: (1) the records of
Concentra Medical Center, (2) the records of Rush University Medical Center, (3) the records of Amita Health
Resurrection Center, (4) the records of Fullerton Drake Medical Center, (5) the records of Delaware Physicians,
and (6) the fact that none of the records in evidence reflect that Petitioner was actively treating for a right knee
condition immediately prior to December 9, 2021. The Arbitrator acknowledges that Petitioner complained of
bilateral knee pain on June 22, 2021. The treatment records in evidence, however, do not reflect that any
diagnostic testing was ordered or that Petitioner was taken off work or placed on restrictions at that time. The
Arbitrator notes that at that time, Petitioner declined physical therapy, only work ergonomics were discussed
with Petitioner, and Meloxicam was prescribed. The Arbitrator notes that the medical evidence demonstrates
that Petitioner did not return for any follow up treatment for his right knee after the June 22, 2021 visit with Dr.
Ghannad. The Arbitrator notes that the record demonstrates (1) that Petitioner was in condition of good health
immediately prior to December 9, 2021, (2) that Petitioner was able to work full duty and without restrictions
immediately prior to the work accident, and (3) consistent complaints and continuous symptomology of the
right knee following the December 9, 2021 injury.

The Arbitrator has considered the medical opinions of Dr. Shadid and finds that they do not outweigh the
medical opinions of Dr. Rerri. The Arbitrator finds that overall, the record supports Dr. Rerri’s opinion as to
causation, specifically that Petitioner’s right knee condition of ill-being is a result of the injury that Petitioner
sustained at work on December 9, 2021. The Arbitrator notes that the record is consistent with Dr. Rerri’s
opinion that any degenerative changes in Petitioner’s right knee were rendered symptomatic following the

6
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December 9, 2021 injury. The Arbitrator further notes that there is no evidence of any reinjury or other
intervening event that would sever the chain of causation.

In resolving the issue of causal connection, the Arbitrator also finds that Petitioner is not at MMI for his current
right knee condition of ill-being.

Issue J, whether the medical services that were provided to Petitioner were reasonable and necessary and
whether Respondent has paid all appropriate charges for all reasonable and necessary medical services, the
Arbitrator finds as follows:

Consistent with the Arbitrator’s prior findings, the Arbitrator finds that the medical services that were provided
to Petitioner were reasonable and necessary, and that Respondent has not paid all appropriate charges for all
reasonable and necessary medical services. Petitioner claims the following unpaid medical bills: (1) Fullerton
Drake Medical (Fee Scheduled Amount-$696.56), (2) Alikai Health (Fee Scheduled Amount-$1,233.84, (3)
Prescription Partners (Fee Scheduled Amount-$2,203.29), (4) Flexus Medical (Fee Scheduled Amount-
$1,736.42, and (5) Delaware Physicians (Fee Scheduled Amount- $270.49). [See “§8.2 Medical Fee Schedule
Agreed Stipulation” attached to Ax1]. As the Arbitrator has found that Petitioner’s treatment was reasonable
and necessary, the Arbitrator further finds that all bills, as provided in Px5, Px6, Px7, Px8, and Px9, are awarded
and that Respondent is liable for payment of these bills, pursuant to the medical fee schedule and Sections 8(a)
and 8.2 of the Act. [See also “§8.2 Medical Fee Schedule Agreed Stipulation” attached to Ax1]. Respondent is
entitled to a credit for any payments made towards the awarded outstanding expenses.

Per the Parties’ stipulation, Respondent has or will pay the bill of Northwest Infectious Disease Consultants, as
provided in Px3, directly to the provider pursuant to the fee schedule. Transcript of Proceedings on Arbitration
(“Tr.”) at 10. The Parties further stipulated that Respondent is entitled to a credit for bills paid, as reflected in
Respondent’s medical payment ledger, Respondent’s Exhibit (“Rx”) 2. Tr. at 10-11.

Issue K, whether Petitioner is entitled to any prospective medical care, the Arbitrator finds as follows:

Consistent with the Arbitrator’s prior findings, the Arbitrator finds that Petitioner is entitled to prospective
medical care as recommended by Dr. Rerri. As of February 23, 2022, Dr. Rerri has recommended a right knee
arthroscopy and partial medial meniscectomy, which is contemplated as compensable treatment under Section
8(a) of the Act, and therefore, Respondent is responsible for authorizing and paying for same.

Issue L, whether Petitioner is entitled to temporary total disability, the Arbitrator finds as follows:

Petitioner claims that he is entitled to TTD benefits from December 10, 2021 through January 10, 2022 and
February 20, 2022 through May 26, 2022. Ax1 at No. 8. Respondent disputes Petitioner’s claim for TTD
benefits and claims that TTD benefits were owed only from December 10, 2021 through December 16, 2021.
Ax1 at No. 8. The Arbitrator notes that the TTD benefits period in dispute is from December 17, 2021 through
January 10, 2022 and February 20, 2022 through May 26, 2022.

Consistent with the Arbitrator’s prior findings, the Arbitrator finds that Petitioner is entitled to TTD benefits.
The record demonstrates that Petitioner was placed on work restrictions beginning on December 11, 2021, and
that Petitioner was subsequently kept off work beginning on February 23, 2022. There is no evidence that
Respondent accommodated Petitioner’s work restrictions during the TTD period claimed by Petitioner. Having
considered all the evidence, the Arbitrator finds that Petitioner is entitled to TTD benefits from December 10,
2021 through January 10, 2022 and from February 20, 2022 through May 26, 2022.
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Further, based on the Parties’ stipulation, Respondent is entitled to a credit in the amount of $12,571.32 for
TTD paid by Respondent to Petitioner.

M\JW

ANA VAZQUEZ, ARBITRATOR

March 28, 2024
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF COOK ) [ Reverse

[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Jason J. Ott,

Petitioner,

VS. NO: 16 WC 026275

Strata Earth Services, LLC,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
temporary total disability, medical expenses, prospective medical care, Rule 103, claim of error
for appeal/erroneous, ruling/offer of proof/judicial error, motion for remand to Arbitrator for
Respondent’s expert witness testimony, and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for

permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399

N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed June 3, 2024, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
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without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $1,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 s/ Wane Parker

MP:yl Marc Parker

0 1/30/25

68 Is! Canolyn . Doterty

Carolyn M. Doherty

s/ (lncstoplien A4, Hamis
Christopher A. Harris
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STATE OF ILLINOIS
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Jason Oftt

Employee/Petitioner
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) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
) [ ] Second Injury Fund (§8(e)18)

|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
19B ARBITRATION DECISION

Case #16 WC 26275

Consolidated cases:

Strata Earth Services, LLC

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable McLaughlin, Arbitrator of the Commission, in the city of
Chicago, on April 9, 2024. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
|:| Was there an employee-employer relationship?
@ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?
|:| Was timely notice of the accident given to Respondent?
& Is Petitioner's current condition of ill-being causally related to the injury?
|E What were Petitioner's earnings?
|:| What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

SEEOmMmOOW

paid all appropriate charges for all reasonable and necessary medical services?

~

[]TPD

What temporary benefits are in dispute?

[ ] Maintenance TTD

L. |:| What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. @ Other Is Petitioner entitled to prospective medical treatment

ICArbDec 4/22

Web site: www.iwcc.il.gov
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FINDINGS

On May 9, 2016, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $104,665.60; the average weekly wage was $2,012.80.
On the date of accident, Petitioner was 36 years of age, single with 1 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $ for TTD, $ for TPD, $ for maintenance, and
$ for other benefits, for a total credit of $

Respondent is entitled to a credit of § under Section 8(j) of the Act.

ORDER

Respondent shall authorize and pay reasonable and necessary medical services associated with the replacement
bridge as recommended by Dr. Szeszycki provided in Section 8(a) of the Act.

Petitioner shall pay Petitioner temporary total disability benefits of 81,341.73/week for 1 week, commencing
5/9/16 thru 5/26/16, as provided in Section 8(b) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

@,,/Q_///,

Signature of Arbitrator

June 3, 2024

ICArbDec p.2
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FINDINGS OF FACT

The Petitioner testified that he sustained an injury on May 9, 2016, at approximately 2
p.m. while working for Strata Earth Services. (Tr. 6, 10). Strata is a company that performs soil
samples prior to construction. (Tr.11). On the date of the accident, the petitioner was employed
by Strata as a Drill Helper. (Tr..11). He was earning $50.32 per hour at the time of the accident
and was working 40-50 hours per week. (Tr.18)

On the date of the incident, the petitioner was working at a jobsite in downtown Chicago
and was using a drill rig to sample the soil for a construction project. (Tr.11, 12).

The petitioner was standing on a slippery piece of plywood while performing his duties.
(Tr.19). He was placing a pipe onto a construction horse. (Tr.17). One end of the pipe was on
the horse and the other end was under his arm. The pipe slipped off the construction horse
which caused the petitioner to slip on the plywood. As a result, he fell and his chin landed on the
pipe, which knocked him unconscious and broke his teeth. (Tr. 20-21).

The petitioner said that he woke up with pain in his neck and chin, spitting teeth, blood,
and mud out of his mouth. He looked into the mirror of his truck and saw that the roots of his
teeth were sticking out. (Tr. 21,23).

Following this incident, his co-worker asked him to help put the drill rods away and drive
the drill rig truck back to the yard, before seeking medical treatment, which took approximately
an hour and a half. (Tr.24, 25).

As a result of the accident, the petitioner sustained injuries to five teeth which he had to
have extracted. (Tr..23, 34). He had three studs installed in his mouth which are anchors for a
denture or bridge that replaces the five teeth that he lost in the accident. (A.34). A portion of

this dental work was done incorrectly and now needs to be re-done. (A.34).

MEDICAL TREATMENT

Petitioner initially sought medical treatment at Silver Cross Hospital on May 9, 2016, at
approximately 8:00 p.m. Petitioner testified that his jaw was “popping” and “cracking,” making
it essentially impossible to move his neck up and down. (TR.31). During this initial visit, the

physician reported a history of tripping on plywood and hitting a pole. With that history, the
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physician reported a diagnosis of facial contusion/laceration including missing teeth. On May 10,

2016, the following day, Petitioner’s teeth were extracted. (TR. 35)

On May 11, 2016, Petitioner followed up with Dr. Bouchelion, D.D.S., at Chicago Dental
Implants. (TR.36). Dr. Bouchelion is an oral surgeon who primarily guided the Petitioner’s
medical treatment he was receiving, as well as being the doctor who performed the grafting and
dental implants. Dr. Bouchelion advised the Petitioner which dentists to see and what specific
treatment to seek. Dr. Bouchelion listed a history of “fell and broke several teeth.” Due to the
severity of Petitioners’ injuries, Dr. Bouchelion reported that the teeth were not capable of being
fixed and ultimately would require extraction. He further opined that future grafts and dental

reconstruction would be required for adequate medical outcomes.

On May 17" a bone graft was performed. After gaining authorizations, on June 30, 2016,
Petitioner followed up with Dr. Rubis, another dentist referred by Dr. Bouchelion, following the

bone graft procedure. (Tr.36).

On July 18, 2016, Petitioner presented to Dr. Rubis from Advanced Family Dental as an
emergency with complaints of “severe pain in teeth number 8 and 11.” A clinical exam revealed

a fracture within the teeth.

On December 28, 2016, Petitioner had teeth numbers 11 and 12 removed, and a portion of
number 10 removed. On March 28, 2017, Petitioner followed up with Dr. Bouchelion at
Chicago Dental Implants. On November 7, 2017, Petitioner followed up with Dr. Bouchelion at
Chicago Dental Implants.

On January 18, 2018, Petitioner arrived at Chicago Dental Implants for a recast of the implants.
following day, January 19, 2018, Petitioner spoke to Dr. Bouchelion regarding the implants, and
arrived at Brookforest Dental. On February 6, 2018, Petitioner elected to proceed with a

“flipper” or denture procedure.
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On February 19, 2018, Petitioner presented to Dr. Bouchelion at Chicago Dental Implants with a
chief complaint of “I can’t function. I need to chew.” The following day, Petitioner was seen at
Chicago Dental Implants for the “flipper” procedure. A flipper is a temporary replacement,
cosmetic mouthpiece that slips in and out of the mouth that is to be taken out prior to chewing.

(Tr.37). Dr. Bouchelion completed pre-operation procedure and adjustment of denture (flipper).

February, Petitioner was informed that he would be required to have a “gum graft” procedure
completed by Dr. Bouchelion. (A.39). Petitioner testified that he didn’t have any gum line
towards the top of his front teeth, so the oral surgeons needed to take some gum line from the

roof of his mouth in order to stitch it to the front of his teeth. (Tr.39).

On May 9, 2019, Dr. Bouchelion opined that Petitioner would require three more implants (teeth
number 8, 10, 11) whereby Dr. Williamson would work-up the Petitioner. On June 12, 2019,
Petitioner was referred to Dr. Bouchelion by Dr Williamson for grafting and implants. On
August 6, 2019, the Petitioner was seen at Chicago Dental Implants, Petitioner reported “finally
ready I think, Dr. Williamson wanted me to see you.” Dr. Bouchelion noted that future implants

are approved.

On March 10, 2020, Dr. Bouchelion noted that Petitioner is ready to see Dr. Williamson pre-op
for surgery. On May 4, 2020, Petitioner’s chief complaint was that he was getting headaches and
sore jaws that start in the morning and gets worse throughout the day. In turn, Petitioner was

referred to Dr. Williamson

On January 6, 2021, Dr. Williamson noted that he was waiting until Dr. Bouchelions’ work was
completed. March 2, 2021, Petitioner stated “still waiting for authorization for surgery.” Dr.
Bouchelion noted that Dr. Williamson is ready to proceed as soon as the financial component is

approved.

On May 7, 2021, Dr. Bouchelion finally installed the implants that Petitioner required at Chicago

Dental Implants. On December 7, 2021, Dr. Williamson ordered a maxillary and mandibular

3 of 11



25IWCCO0049

impression. On December 22, 2021, and January 20, 2022, Dr. Williamson performed those

impressions.

On May 11, 2022, Dr. Williamson approved Petitioner’s crowns. Dr. Williamson also installed
Petitioner’s bridge. (A.40). Petitioner testified during that time period he was undergoing teeth
pain when he chewed. Petitioner testified that he lost 100 Ibs. because he was unable to eat as
much Petitioner testified that he continues to have problems with the bridge installed by Dr.
Williamson. (Tr..42). The list of Petitioners complaints include: clicking up and down , the
bridge disconnecting from the metal stud , the bridge wiggles and doesn’t feel securely snug , the
bridge scraps his gums , he experiences pain in his teeth , onset of TMJ (jaw cracking, jaw
locking, headaches) , the left side of his jaw does not match with the right side and he has to shift
his jaw for it to line up , his jaw is off-center , there is a difference in color between his real teeth
and the bridge his teeth are not aligned and his smile is crooked , and he speaks with a lisp
(because of the lisp and crooked smile, Petitioner is not social like he used to be and continues to

have excruciating pain. (Tr.42-49).

On June 7, 2023, Petitioner presented to Artistic Dentistry. Petitioner received treatment in
reference to replacing all teeth, realigning teeth, completely redoing the job, and shaving of the
teeth (Tr.46) (Px. 9).

Petitioner, at the request of Respondent, was examined by Dr. Szeszycki who agreed that the

teeth needed to be replaced. Dr. Szeszycki agreed that Petitioner’s complaints of pain were due
to the treatment rendered by Dr. Williamson.

EVIDENCE DEPOSITION OF DR. SHARON SZESZY CKI

Dr. Szeszycki is retired from the clinical practice of general dentistry. (6). She was
retained by the Respondent.

Dr. Szeszycki concluded all teeth were lost as a result of the accident. (Dep.13-14).

Dr. Szeszycki opined that a new bridge needs to be fabricated and installed, tooth
number 7 needs to be crowned, the bridge from tooth 8 to 12 and the abutments need to be
replaced, that gum tissue may need work done, and in addition. she recommended a temporary
bridge. (Dep. 60-67).

The need for this treatment is due to the improper work done by Dr. Williamson. (Dep.
68-71).

CONCLUSIONS OF LAW
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(C) Did an accident occur that arose out of and in the course of Petitioner’s employment
by the respondent?

The Arbitrator finds that the accident arose out of and in the course of the petitioner’s
employment with Strata Earth Services that resulted in the dental injuries the petitioner
sustained. The petitioner’s testimony was credible and consistent with the medical records
presented in this case as well as with the opinions of Dr. Szesycki, which the Arbitrator finds
persuasive.

The petitioner’s credible and un-rebutted testimony establishes that he was working for
Strata Earth Services on May 9, 2016. On that date, he sustained an accident in which he slipped
and fell, and his chin landed on a pipe, which knocked him unconscious and caused the loss of five teeth.
(Tr.21).

The medical records also support a finding that the petitioner sustained an accident that
arose out of and in the course of his employment with Strata Earth Services. Those records show
that he was seen on May 9, 2016, at Silver Cross Hospital. It is reported that the petitioner
Tripped on plywood and hit a pole. The diagnosis was facial contusion/laceration, and missing
teeth.

The testimony of Dr. Szesycki also supports a conclusion that an accident occurred on May 9,
2016. Dr. Szesycki testified that as a result of the work accident, Mr. Ott sustained injuries to teeth
numbers 8,9, 10, 11 and 12.

Based upon the above facts the Arbitrator finds that the petitioner sustained an injury

that arose out of and in the course of his employment with Strata Earth Services.

F. Is the petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator notes that even though both parties submitted a Request for hearing sheet
(Arb. 1) which indicated that they were in agreement to Causation, the Arbitrator will analyze
this issue as both the Respondent and the Petitioner addressed it in their proposals and in their
order submitted. Having said that Arbitrator Finds that the petitioner’s current condition of ill-
being is causally related to the work accident he sustained on May 9, 2016. A chain of events
which demonstrates a previous condition of good health, an accident, and a subsequent injury
resulting in disability may be sufficient circumstantial evidence to prove a causal nexus between

the accident and the employee' injury. International Harvesier v. Industrial Commission, 93
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II1.2d 59, 63-64 (1982). Causal connection between work duties and an injured condition may be
established by a chain of events including claimant's ability to perform duties before the date of
an accident and inability to perform same duties following date of accident. Darling v. Industrial
Commission, 176 II1.App.3d 186, 530 N.E.2d 1135 (1988).

The chain of events in this matter demonstrates that the Petitioner had a previous
condition of good health, an accident, and a subsequent injury resulting in disability, which
sufficiently proves a causal nexus between the accident and the Petitioner’s injury. This finding
is based upon the testimony of the petitioner which the Arbitrator finds credible and consistent
with the medical records presented in this case.

The Petitioner’s Testimony establishes a causal nexus between the accident and his
injuries. He testified that on May 9, 2016, he slipped and fell at a job site and sustained the loss
of five teeth. (Tr.21)

The Illinois Worker’s Compensation Act was created to protect the health and survival of

workers injured in their jobs. Peoria County Bellwood V. IC 115 ill 2d 524, 529 (1987).

International Harvester Co. v. IND. COM. 46 Il1. 2d 238, 263 N.E.2d 49 (1970) addressed an
issue similar to the one in this case. In Harvester, the court stated that it is well-established that
where the work injury itself causes a subsequent injury the chain of causation is not broken.
(Harper v. Industrial Com., 24 IlI. 2d 103, 108.) International Harvester v. INDUS. COM. 71 Ill.
2d 180 374 N.E.2d 182 (1978).

In this context, the cases have applied a "but for" test, basing compensability for an
ultimate injury or disability upon a finding that it was caused by an event which would not have
occurred had it not been for the original injury. (See Harper v. Industrial Com., 24 I1l. 2d 103,
108; Shell Oil Co. v. Industrial Com., 2 I11. 2d 590, 595.) Clear illustrations of this chain of
causation relationship are cases where a second injury occurs due to treatment for the first (Shell
Oil Co. v. Industrial Com., 2 Ill. 2d 590; Lincoln Park Coal and Brick Co. v. Industrial Com.,
317 111. 302,) or where a suicidal act is caused by the effects of an original injury. (Harper v.
Industrial Com., 24 I11. 2d 103.)

The "but for" rationale has also been extended to cases where the event immediately
causing the second injury was not itself caused by the first injury, yet but for the first injury, the

second event would not have been injurious. Thus, a broken leg may be a compensable injury
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where it breaks upon stepping out of bed or off a *246 curb, if the break is due to bone weakness
caused by the original injury. (Hammond Co. v. Industrial Com., 288 Ill. 262; Bailey v.
Industrial Com., 286 I11. 623.) The injury, followed by infection and amputation of a finger, has
been found to have lowered claimant's resistance to tubercle bacilli which caused death, and the
causal connection sustained an award of death benefits. Chicago, Wilmington & Franklin Coal
Co. v. Industrial Com., 400 Il1. 60.

A somewhat similar application of the "but for" rationale is made in heart attack cases,
where the causal connection between employment activity and an ensuing injury the heart attack
is at issue. "To come within the statute the employee must prove that some act or phase of the
employment was a causative factor in the ensuing injury. He need not prove it was the sole
causative factor nor even that it was the principal causative factor, but only that it was a
causative factor in the resulting injury." (Republic Steel Corp. v. Industrial Com., 26 Ill. 2d 32,
45.) This "a causative factor" test has been applied as well to the causal connection between a
compensable injury and a subsequent heart attack (Proctor Community Hosp. v. Industrial Com.,
41 11l. 2d 537; see also Gudeman Co. v. Industrial Com., 399 I11. 279), and has been alluded to as
the proper test of causal connection between a compensable injury and ensuing disability in a
nonheart case. A.O. Smith Corp. v. Industrial Com., 33 I1l. 2d 510, 513.

The "but for" or "a causative factor" test has thus been employed in a variety of instances
as the measure of causal connection between compensable injuries and subsequent injuries and
disabilities. While other language has been used in many cases (see, €.g., "proximate cause",
Boland v. Industrial Com., 34 I11. 2d 422, 423, American Smelting and Refining Co. v. Industrial
Com., 353 1Ill. 324, 328, Harrisburg Coal Mining Co. v. Industrial Com., 315 Ill. 377, 378;
"causal connection", Livingston Service Co. v. Industrial Com., 42 Ill. 2d 313, 317-18, Gudeman
Co. v. *247 Industrial Com., 399 Ill. 279, 280; "directly traceable", Shell Oil Co. v. Industrial
Com., 2 I11. 2d 590, 595; "results from", Douglass and Co. v. Industrial Com., 35 IIl. 2d 100,
104; "arising out of", Postal Telegraph Cable Co. v. Industrial Com., 345 Ill. 349, 352), and some
cases do not articulate any standard, the rationale of the "a causative factor" test has been
generally applied. Thus, if a nonemployment-related factor is a contributing cause, with the
compensable injury, in an ensuing injury or disability, it does not constitute an "independent
intervening cause" breaking the causal connection where it is not brought about by claimant's

intentional or negligent misconduct. (See 1 Larson, Workmen's Compensation Law (1968 ed.) §
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13.00 et seq.) This proposition squares with a reasonable interpretation of the Bunge Brothers
case, where the unrelated causative factor was apparently the sole cause of claimant's disability.
To the extent the case suggests that compensation must be apportioned to cover only the
proportion of a single disability deemed to be due solely to the work injury, where another factor
has aggravated the condition without claimant's fault, we disapprove of the case. In our
judgment compensation for subsequent injury or disability is properly awardable whenever, but
only whenever, the existing employment-connected condition is a causative factor in producing

either the subsequent injury or the subsequent disability.

Zick . Ind. Comm, 93 111.2d 353, 93 111.2d 353 (1982) does not change this analysis. In
Zick, the petitioner claimed to have sustained an injury to the sesamoid bones of her left great toe
as a result of an accident at work for which she underwent multiple surgeries. Those surgeries
led to an additional condition, an entrapment of the medial plantar nerve, which had no
relationship to the initial injury but was alleged to have been due to malpractice. The petitioner’s
doctor stated that the left toe condition was caused by trauma. The respondent’s doctor testified
that this condition was congenital, that the injury has no relationship to the accident, that there
was no need for the surgery, and that the surgery may be due to overtreatment.

In addressing a malpractice argument, the Zick court specifically stated that the issue
before the arbitrator was not whether her condition was mistreated by her doctors, but instead
was whether the condition was due to trauma or to a congenital condition. In this case, the court
found that the condition was due to a congenital condition, not due to trauma. In reaching its
conclusion, the court did, however, in dicta stated that where treatment results in a disability
unrelated to the injury sustained during employment, it would be unjust to hold the respondent
liable. The Illinois Supreme Court held that the petitioner’s congenital condition and entrapment
of the medial plantar nerve were not caused by injuries the petitioner sustained in the accident as
they were due to congenital conditions. Zick does not state that medical malpractice breaks a
causal connection.

The instant case is distinguishable from Zick as the petitioner’s dental condition was
clearly caused by the work accident. In Zick, the condition that the plaintiff was treated for was a
congenital condition not caused by the accident. The malpractice was alleged to have resulted in

an unrelated condition in Zick, thererfore, the Court found that the unrelated congenital condition
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was the sole cause of claimant's disability and did not rule on the malpractice. Here, it is
undisputed that the condition that the petitioner was treated for, his dental injuries, were caused
by the work accident. The condition allegedly mistreated by Dr. Williamson is the exact same
condition that the petitioner sustain as a result of the accident.

Furthermore, there is no finding of malpractice against Dr. Williamson. The only fact in
the case is whether the dental work performed by Dr. Williamson needs to be redone, which is a
fact that is not in dispute.

Moreover, under Section 5(b) the Respondent is free to pursue a claim against a

responsible third party if the petitioner does not do so. That section states:

In the event the employee or his personal representative fails to institute a
proceeding against such third person at any time prior to 3 months before such
action would be barred, the employer may in his own name or in the name of the
employee, or his personal representative, commence a proceeding against such
other person for the recovery of damages on account of such injury or death to the
employee, and out of any amount recovered the employer shall pay over to the
injured employee or his personal representatives all sums collected from such other
person by judgment or otherwise in excess of the amount of such compensation paid
or to be paid under this Act, including amounts paid or to be paid pursuant to
paragraph (a) of Section 8 of this Act, and costs, attorney's fees and reasonable
expenses as may be incurred by such employer in making such collection or in
enforcing such liability. (Source: P.A. 101-6, eff. 5-17-19.)

If the Respondent believes that it can successfully pursue a medical malpractice claim
against Dr. Williamson, it can do so. This does not negate its responsible to pay workers
compensation benefits for an injury that is clearly due to a work accident.

In this case, prior to the incident, the petitioner was fully performing his job duties as a
Drill Helper. An incident occurred on May 9, 2016, after which he underwent a course of
medical treatment for his dental injuries. A portion of that treatment now needs to be redone.
The Arbitrator finds that the improper dental treatment performed by Dr. Williamson does not
break the causal connection as that treatment was directly related to injuries the petitioner
sustained in the accident. The Arbitrator has carefully reviewed and considered all medical

evidence along with all testimony. The Arbitrator concludes that Petitioner has proven by the
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preponderance of the evidence that a causal connection exists between the petitioner’s current

condition of ill-being and the work accident he sustained on May 9, 2016.

(G) What were the Petitioner’s Earnings?

The Petitioner testified that he earned $50.32 per hour at the time of the accident and was
working 40-50 hours per week, which equates to an average weekly wage of between $2,012.80
and $2,516.00. (A.18). This testimony was not contradicted. The Arbitrator finds that the
petitioner’s average weekly wage is $2,012.80, which is $50.32 multiple by 40 hours per week.

@)) Were the medical services that were provided to the petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonably and necessary
medical services?

The Arbitrator finds that the medical treatment that the petitioner received is causally
related to the work accident he sustained on May 9, 2016, and that the medical bills that were
submitted as Petitioner’s Exhibit 11 constitute reasonable and necessary medical treatment
pursuant to Section 8(a) of the Act. Section 8(a) of the Act states that the employer shall provide
and pay for all the necessary first aid, medical and surgical services, and all necessary medical,
surgical and hospital services thereafter incurred, limited, however, to that which is reasonably
required to cure or relieve from the effects of the accidental injury.

The treatment rendered by Silver Cross, Chicago Dental Implants, Brook forest Dental,
Dr. Williamson, Dr. Rubis, Dr. Logan, and Lockport Dentistry, were reasonably required to
relieve the effects of the injuries the petitioner sustained on May 9, 2016. The Petitioner testified
that following the May 9, 2016, accident, he underwent treatment on a regular and consistent
basis.

Dr. Szesycki agreed that the treatment was reasonable and necessary. She said that that
while treatment resulted in a less than desirable result, it was nevertheless appropriate. (Dep.69).
Dr. Szesycki stated that the work done by Dr. Williamson was done because of injuries Mr. Ott
sustained in the accident. (Dep. 68).

(Px. 11) contains the medical bills that the Petitioner incurred for treatment. With respect
to the bills, the Arbitrator finds that the bills constitute reasonable and necessary medical

treatment pursuant to Section 8(a) of the Act.

10 of 11
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Based on the above, the Arbitrator awards the petitioner the medical expenses contained

in (Px. 11) pursuant to the medical fee schedule in Section 8.2 of the Act.

(O) Is Petitioner entitled to prospective medical treatment?

The Arbitrator finds that because of the conclusions already discussed above, the
respondent shall be responsible for payment of the following treatment that was recommended
by Dr. Szesycki and is listed in the treatment plan of Artistic Dentistry, which consists of the

following:

- The fabrication and installation of a new bridge.
- A crown on tooth number 7.

- Replacement of the abutments.

- Any necessary work to the gum tissue.

- A temporary bridge.

- A splint or night guard.

- Referral to a TMJ specialist.

The medical records and credible testimony of Dr. Szesycki support a finding that the
petitioner is entitled to prospective medical treatment. She testified that the need for this
treatment is due to the improper work done by Dr. Williamson. The work done by Dr.
Williamson was done as a result of injuries Mr. Ott sustained in the accident. She said that Dr.
Williamson’s treatment was appropriate but resulted in a less than desirable result. (Dep. 68-
69).

Arbitrator finds that the opinions offered by Dr. Szesycki are credible, and persuasive,
and therefore adopts those conclusions Therefore Respondent shall be responsible for the

authorization and payment of the treatment, as recommended by Dr. Szesycki.
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Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
IE Modify @ IE None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
KATHLEEN COLLINS,
Petitioner,
VS. NO: 21 WC 004622

J-H ALLIANCE INC., d/b/a THE UPS STORE,
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Illinois Workers’ Compensation Commission (“Commission”)
pursuant to a remand from the Cook County Circuit Court, case number 2023 L 050465, entered
March 28, 2024. The Circuit Court, after being fully briefed and apprised of the facts, law and
premises, reversed the Decision and Opinion of the Commission regarding the issue of concurrent
employment for the purpose of calculating Petitioner’s average weekly wage at the time of the
accident, and remanded the matter to the Commission with instructions to “include wages earned from
Collins’ employment with Sunline in calculating her Average Weekly Wage.” Collins v. Illinois
Workers’ Comp. Comm’n, et. al., No. 2023 L 050465 (Cir. Ct. Cook County, March 28, 2024). The
Appellate Court subsequently dismissed their appeal for want of jurisdiction. Collins v. Illinois
Workers’ Compensation Comm 'n, et.al. (J-H Alliance, Inc., d/b/a The UPS Store, Appellant), No. 1-
24-0946WC (Ill. September 2024) (First District unpublished order).

Background

On March 21, 2022, Arbitrator Charles Watts issued a Decision finding that the Petitioner
sustained accidental injuries arising out of and in the course of her employment on October 22, 2020,
wherein she sustained an injury to her right hand and wrist. The Arbitrator awarded temporary partial
disability (“TPD”) benefits from November 22, 2021, through December 9, 2021, a period of 2-3/7
weeks. The Arbitrator further awarded temporary total disability (“TTD”) benefits, from October 23,
2020, through November 19, 2021, and again from December 9, 2021, through the date of trial, March
21, 2022, totaling 70 weeks, holding that Respondent shall receive credit for benefits paid.
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In the Conclusions of Law, the Arbitrator noted that Respondent shall have credit for
$18,781.19 for TTD paid and $392.40 for TPD paid. The Arbitrator noted that Respondent shall also
receive credit for $198,315.23 paid in medical expenses. The Arbitrator concluded, however, that
Petitioner failed to prove she had concurrent employment at the time of the accident, and calculated
Petitioner’s average weekly wage rate as $372.14, corresponding to the minimum benefit rate of
$266.67. Collins v. J-H INC., d/b/a THE UPS STORE, 1ll. Workers’ Comp. Comm’n 21 WC 004622
(September 2, 2022).

On review, the Commission affirmed and adopted the Arbitrator’s Decision except modified
the Petitioner’s average weekly wage rate at J-H Alliance Inc., d/b/a The UPS store to $404.79,
corresponding to a TTD rate of $269.87 and modifying the TPD and TTD awards accordingly.
Commissioner Simonovich dissented and would have reversed the Decision of the Arbitrator finding
that Petitioner met her burden of proving that she had concurrent employment. Collins v. J-H INC.,
d/b/a THE UPS STORE, 111. Workers” Comp. Comm’n, NO. 23 IWCC 0345.

Conclusions of Law

In accordance with the Circuit Court Remand Order, after considering the entire record, and
being advised of the facts and law, the Commission affirms and adopts the Arbitrator’s Statement of
Facts and modifies the Issues of “(O) Concurrent Employment”, and “(G) What Were Petitioner’s
Earnings” in the Conclusions of Law and affirms and adopts the Arbitrator’s Conclusions of Law
with respect to Issues “(J) Has Respondent Paid All Appropriate Charges For Reasonable And
Necessary Services,” “(K) Temporary Benefits In Dispute,” “(M) Temporary Benefits In Dispute”
and “(N) Is Respondent Due Any Credit.”

9 ¢

The Commission modifies the Arbitrator’s Conclusion of Law in “Section (O) Concurrent
Employment” finding that Petitioner has sustained her burden of proving concurrent employment
pursuant to the reasoning in the Circuit’s Court’s remand. In coming to this Conclusion, the Circuit
Court held the following:

The Court finds that the Commission's determination that Collins was not
working concurrently at UPS and Sunline was against the manifest weight of the
evidence. The evidence was uncontested that UPS knew at the time of Collins'
hiring that she would be working concurrently at Sunline. The evidence is also
uncontested that at the time of her accident, Collins remained employed by Sunline,
but on furlough subject to recall. But for a (hopefully) once in a lifetime global
pandemic, which effectively shut down international travel, Collins would have
continued to work for both Sunline and UPS, with increased or reduced hours at each
employer, depending on the season. Moreover, the evidence was clear that but for her
accident, Collins would have returned to Sunline and worked concurrently at UPS as
she intended before the pandemic and the accident intervened. See Flynn, 211 1Ill. 2d at
561 (If the facts support finding that the employment relationship would have played a
part in the claimant's future earnings "but for the injury," the future earnings must be
considered in the award).
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The Illinois Supreme Court in Flynn, citing the Pennsylvania Supreme Court's
decision in Triangle Building Center v. Workers' Compensation Appeal Board
(Linch), 560 Pa. 540, 542 (2000), adopted a test or rule as follows: "an employment
relationship which had temporarily been severed due to layoff could 'constitute
concurrent employment' so long as the relationship 'remains sufficiently intact such
that the claimant's past earning experience remains a valid predictor of future earnings
loss." 211 1Ill. 2d at 560 (quoting Triangle Building Center, 560 Pa. at 549.) Here,
the evidence was uncontested that at the time of the accident, Collins's status with
Sunline was on furlough subject to recall. The only evidence of Collins' employment
status with Sunline was that once full time work was available, she would return to
Sunline. The Commission's decision failed to take into account this evidence and the
extraordinary effect of the COVID-19 pandemic. The Commission understandably
cited the number of months the furlough lasted to determine that Collins failed to prove
that she remained employed with Sunline. As the dissenting Commissioner noted, this
was not a typical layoff, it was caused by a global pandemic that shut down
international travel.

In addition, the Commission's finding that Section 10 does not apply based
upon UPS's lack of knowledge of concurrent employment at the time of the accident
was also against the manifest weight of the evidence as it created a requirement not
found in the statute. The Commission held Collins needed to establish that UPS knew
she was being paid by Sunline at the time of the accident. (Arb Decision, p. 16). In so
finding, the Commission misconstrued the holding of the appellate court's decision in
Bagwell v. Illinois Workers Compensation Commission (Nestle USA, Inc.), 2017 IL
App (4™ 160407WC, where the court held that an employer did not have knowledge
of its injured employee's alleged "concurrent employment." There, the employer knew
that the employee performed pastoral duties at his church, but did not know that he was
paid by the church. The appellate court held that to prove knowledge of employment,
the employer must know that the employee was engaged in "paid work." The Bagwell
court stressed the employer's knowledge of paid work because it was "reasonable for
the employer to assume that the claimant performed those services on a volunteer
basis.” Id. at, 29 (Emphasis added). Here, there is no question Collins was
compensated for her work at Sunline.

Contrary to the Commission's finding, here, Section 10 requires only
knowledge of such - employment "prior to the injury.” 820 ILCS 305/10 (West
2008) (Emphasis added.). The testimony here clearly met that standard. When
Collins was hired at UPS, the owner knew that Collins was also employed at the
airport and that her hours would vary between the two employers depending on the
season. In fact, in the weeks before the COVID-19 shutdowns in March 2020,
Collins had informed UPS that she would be increasing her hours at the airport and
decreasing her hours at UPS. Thus, there was overwhelming evidence that UPS
knew of Collins' concurrent employment "prior to the accident." Collins v. Illinois
Workers’ Comp. Comm 'n, et. al., No. 2023 L 050465 (Cir. Ct. Cook County, March
28,2024).
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The Commission further modifies the Arbitrator’s Conclusions of Law in “Section (G)
What Were Petitioner’s Earnings” by striking the second paragraph and substituting the following:
Petitioner earned gross wages of $17,810.65 in the 44 weeks/22 pay periods preceding the date of
accident working for Respondent J-H Alliance, Inc., d/b/a The UPS Store resulting in an average
weekly wage (AWW) rate of $404.79. The Commission further finds Petitioner is entitled to
average weekly wages earned with Respondent Sunline Services, Inc., in the amount of $352.88.
The combined wages equal $757.67, representing Petitioner’s AWW rate at the time of the
accident, with a corresponding TTD rate of $505.11.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision
filed on September 2, 2022, is hereby modified for the reasons stated herein, and otherwise
affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Petitioner sustained her
burden of proving concurrent employment, and her AWW rate is $757.67.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner temporary partial disability benefits of $434.59/week for 2-3/7 weeks, commencing
November 22, 2021, through December 9, 2021, as provided in Section 8(a) of the Act. Respondent
shall be provided a credit for temporary partial disability benefits that have been paid.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $505.11 per week for a period of 70 weeks, commencing October 23, 2020,
through November 19, 2021, and December 9, 2021, through March 21, 2022, the date of the
arbitration hearing, that being the period of temporary total incapacity for work under §8(b), and
that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing
and determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any. Respondent shall be provided a credit of $28,289.24 for temporary
total disability and temporary partial disability, and other benefits that have been paid.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $8,225.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 sRathyn 4, Dooviies
0012825 Kathryn A. Doerries
KAD/bsd

42 Is/Waria E. Portela

Maria E. Portela

Isibmelee H. Scomonovich

Amylee H. Simonovich
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) D Second Injury Fund (§8(e)18)
|:| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Kathleen Collins Case # 21 WC 4622 (Chicago)
Employee/Petitioner
v Consolidated cases:

J-H Alliance Inc., d/b/a The UPS Store
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Watts, Arbitrator of the Commission, in the city of Chicago,
on March 21, 2022. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|:| Is Petitioner's current condition of ill-being causally related to the injury?

|E What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
X] TPD [ ] Maintenance X] TTD

L. |:| What is the nature and extent of the injury?

M. @ Should penalties or fees be imposed upon Respondent?
N. |E Is Respondent due any credit?

0. & Other Concurrent Employment

SN ZOmMmEOOw

~

ICArbDecl9(b) 2/10 69 W. Washington,9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 10/22/20, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $17,810.65; the average weekly wage was $372.14.
On the date of accident, Petitioner was 68 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $18,781.19 for TTD, $392.40 for TPD, $0 for maintenance, and
$9,115.65 for other benefits, for a total credit of $28,289.24.

Respondent is entitled to a credit of § under Section 8(j) of the Act.
ORDER

Temporary Partial Disability

Respondent shall pay Petitioner temporary partial disability benefits of $161.57/week for 2 3/7 weeks,
commencing 11/22/2021-12/9/2021, as provided in Section 8(a) of the Act. Respondent shall be provided a
credit for temporary total disability benefits that have been paid.

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $266.67/week for 70 weeks, commencing
10/23/2020-11/19/2021 and 12/9/2021-03/21/2022, date of trial, as provided in Section 8(b) of the Act.
Respondent shall be provided a credit for temporary total disability benefits that have been paid.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue. SEPTEMBER 2, 2022

ot Y it

Signature of Arbitrator
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
KATHLEEN COLLINS, )
)
Employee/Petitioner, )
) Case Number 21 WC 4622
V. ) Arbitrator Watts
)
J-H ALLIANCE INC., d/b/a THE UPS STORE )
)
Employer/Respondent. )

RIDER TO MEMORANDUM OF DECISION OF ARBITRATOR

STATEMENT OF FACTS

Petitioner worked for respondent employer, J-H Alliance, Inc., d/b/a The UPS Store at
the time of injury on October 22, 2020. (T. 7). Accident is not in dispute. On the date of
accident, Petitioner worked at The UPS Store. While she was carrying a box to the back of the
store, she tripped on a rug, fell on the concrete floor, and the box she carried landed on her right
wrist. (T. 20-21). Petitioner’s continued treatment is undisputed at the time of trial.

The main issue is concurrent employment at the time of injury, with all other disputed
issues stemming from the issue of concurrent employment. Petitioner maintains that she was
employed by both J-H Alliance, Inc., d/b/a The UPS Store, and maintains that she was also
employed by Sunline Services at the time of injury on October 22, 2020, although she was
furloughed by Sunline Services in March of 2020. (T. 7-9, 12-13).

The crux of the concurrent employment dispute hinges on Petitioner’s furlough by

Sunline Services in March of 2020 and what respondent employer J-H Alliance, d/b/a The UPS
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Store knew about Petitioner’s other employment with Sunline Services at the time of the injury
on October 22, 2020. (T. 55-57).

Testimony of Kathleen Collins, Petitioner:

Petitioner managed a UPS Store in Chicago prior to June 2019, a completely different
employer than J-H Alliance, Inc., d/b/a The UPS Store of Oak Park. (T. 7-8, 11). Petitioner
identified the current employer J-H Alliance, Inc. d/b/a The UPS Store in her testimony as The
UPS Store or The UPS Store of Oak Park.

Petitioner testified that she began working for Sunline Services in April 2019, a contract
company providing gate and ticket employees to Lufthansa airline. (T. 7-9). She identified her
Application for Employment with Sunline Services within Respondent’s Exhibit 1, pages 26-28.
(T. 37). Petitioner sought full or part-time work with open availability any day of the week, any
shift. (T. 37-38). Petitioner considered Sunline Services her primary employer, working between
32 and 40 hours per week. (T.10).

Petitioner testified that she began work at The UPS Store in Oak Park two months after
she began working with Sunline Services. (T.7). She applied to work at The UPS Store in Oak
Park in person with C.J. Quist. (T. 10-11). Petitioner testified she made C.J. Quist aware of her
employment at Sunline Services (T. 11). Petitioner testified she made Sunline Services aware of
her employment at The UPS Store in Oak Park. (T. 12).

She worked seven days per week between the two jobs with Sunline Services and The
UPS Store in Oak Park, until she was furloughed from Sunline Services in March of 2020 due to
the pandemic. (T. 12-13). The last date that she physically worked at Sunline Services was in
March of 2020. (T. 31). Approximately five months after the initial furlough, Petitioner was

offered part time work at Sunline Services, yet she declined the offer of part time employment.
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(T. 15-16). She turned in her badge at Sunline Services during the conversation with her
supervisor regarding return to work. (T. 31). Declining the offer to return to work did not affect
her furloughed status. (T. 16).

After the March 2020 furlough, she has not received compensation from Sunline
Services. (T. 31). She has not physically returned to work at Sunline Services. (T. 32). She did
not have a work schedule with Sunline Services in October 2020. (T. 32).

On the date of accident, October 22, 2020, she was carrying a box to the back of the store
when she tripped on a rug, fell on the concrete floor, and the box she carried landed on her right
wrist. (T. 20-21). Petitioner testified that she remained under medical care. (T. 21). She had
surgery to her right wrist and three surgeries on her right hand. (T. 21).

Petitioner applied for unemployment with the Illinois Department of Unemployment,
indicating that she had been furloughed from Sunline Services. (T. 17). She indicated to the
[llinois Department of Employment Security that she also worked at The UPS Store in Oak Park.
(T. 17-18). She received unemployment in April 2020 through July 15, 2020, receiving
approximately $290.00 per week. (T. 18-19). Petitioner initially testified that she received
unemployment until July 2020, and then upon gentle correction by her attorney, clarified that she
received unemployment until July 2021. (T. 19). Unemployment terminated when she was called
back to work at Sunline Services but could not work. (T. 19).

Petitioner receives Social Security compensation. (T. 24). Petitioner received
unemployment insurance compensation from April 2020 through July 2021. (T. 18-19).
Petitioner received compensation via indemnity from Travelers’ adjusters. (T. 22-24, 33).

Petitioner also received compensation weekly from C.J. Quist, respondent employer. (T. 24, 33).
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The Travelers indemnity payments were separate payments from the compensation issued
directly from C.J. Quist, respondent employer. (T. 33-34).

Petitioner returned to work at The UPS Store in Oak Park on November 20, 2021 for
about two and a half weeks. (T. 25-26).

Testimony of C.J. Quist, Owner and Franchisee of J-H Alliance, d/b/a The UPS Store:

C.J. Quist is the owner and franchisee of J-H Alliance, d/b/at The UPS Store. (T. 50). The
business is a small family business with between five and ten employees. (T. 50).

Petitioner proposed in a social conversation with C.J. Quist that Petitioner needed a little
extra money, and Petitioner offered to come help C.J. Quist at The UPS Store. (T. 53). C.J. Quist
testified that Petitioner worked at the airport and needed additional income. (T. 51). C.J. Quist
hired Petitioner in May 2019 for a customer service/cashier part-time position because she was
short staffed and needed the extra help. (T. 51-52).

At the time of hire, C.J. Quist had to work around Petitioner’s schedule at her other job.
(T. 53). At the time of hire, Petitioner’s hours at The UPS Store varied dependent on the season.
(T. 52). The UPS Store’s busy season was the airline’s slow season. (T. 52). C.J. Quist did not
need Petitioner to work as much in the summer, she needed Petitioner more in the winter as the
winter was The UPS Store’s busy season. (T. 52). Petitioner would normally work four to twelve
hours per week in the summer at The UPS Store. (T. 52). In the peak season in December,
Petitioner would work around forty hours per week at The UPS Store. (T. 52).

C.J. Quist recalled a conversation with Petitioner in March 2020 that her airline busy
season was about to begin, and Petitioner would have to reduce her hours at The UPS Store. (T.

54). After St. Patrick’s Day in 2020, Covid began in earnest. Shortly after that Petitioner’s hours
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had gone to full time for a week or two at the airline. (T. 54-55). Petitioner’s hours then reduced
at Sunline Services due to restriction on foreign travel. (T. 54-55).

To C.J. Quist’s knowledge, Petitioner did not return to work with her job at Sunline after
the furlough. (T. 55). To C.J. Quist’s knowledge, Petitioner did not work for pay at her other job
after the furlough. (T. 55). C.J. Quist testified that to her knowledge, the other job asked a few
times if Petitioner was available for a call back to work. (T. 44). C.J. Quist testified that her
understanding was the Petitioner was no longer an employee for Sunline Services, however, she
qualified that she did not understand the definition of furlough. (T. 44). To her, furlough was
somewhere between “you’re still an employee” and “we hope to call you back.” (T. 44).

To C.J. Quist’s knowledge, she did not have to consider the impact of a second job when
scheduling Petitioner for work at The UPS Store after Petitioner’s furlough. (T. 56). C.J. Quist
did not have any limitations in scheduling Petitioner for work at The UPS Store after March
2020. (T. 56). C.J. Quist did not have limitations in scheduling Petitioner in July 2020. (T. 56).
She did not have limitations in scheduling Petitioner for work at The UPS Store in October 2020.

On the date of accident, October 22, 2020, to C.J. Quist’s knowledge, Petitioner was not
performing work for compensation for another employer besides The UPS Store. (T. 57). It was
C.J. Quist’s understanding that as of last year, Petitioner lost her job at Sunline Services. (T. 77).
If Petitioner’s status at Sunline Services had changed in the last few months, they had not
discussed it. (T. 77). C.J. Quist did not know Petitioner’s current furlough status. (T. 78).

C.J. Quist identified Respondent’s Exhibit 2 as the form she filled out regarding

Petitioner’s earnings prior to the date of accident. (T. 58-60).
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C.J. Quist testified that she continued to pay Petitioner every pay period after the date of
injury. (T. 47). C.J. Quist identified Respondent’s Exhibit 3 as a report of all Petitioner’s wages
since her date of hire per year, from 2019 through year-to-date 2022. (T. 60).

C.J. Quist testified that Respondent’s Exhibit 3 showed all the hours Petitioner has
worked, in addition to the payments C.J. Quist has been giving her since the date of accident. (T.
61). She has been paying Petitioner one-third of her average weekly wage at the time of the
accident. (T. 61). She paid the extra third while Travelers paid two-thirds. (T. 61). She felt a
moral obligation that as Petitioner had an accident at the store, that if she had not been injured,
she would have made her full paycheck. (T. 62). She did not understand the two-thirds rule under
workers’ compensation, and felt it was the right thing to do to make up the difference. She
anticipated at the time that Petitioner would be back to work by Christmas. (T. 62). C.J. Quist
had budgeted to pay Petitioner the extra third, so she did so. (T. 62-63). C.J. Quist did not replace
Petitioner at work as she expected Petitioner to come back to work quickly. (T. 63). She paid
Petitioner a bonus for hours worked in the pandemic. At the time of trial, the last payment was
made on March 18, 2022. (T. 65). C.J. Quist testified that to her knowledge, Petitioner received
both payments from Travelers as indemnity and from C.J. Quist. (T. 65).

C.J. Quist identified an example of how she calculated the additional payments of one-
third the average weekly wage in Respondent’s Exhibit 4. She confirmed that Petitioner was not
working during those periods. (T. 68). C.J. Quist identified Respondent’s Exhibit 5 as schedules
posted on the bulletin board in the employee area, including hiring a new employee. (T. 69).

Petitioner is identified initially as “KC Jr” and later as either “Katie,” or “Kate.” (T. 70).
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C.J. Quist identified Respondent’s Exhibit 8 as the download from a mobile app used for
time sheet program since July 2021. This document illustrated that Petitioner worked November
22,2021, November 23, 2021, November 29, 2021, November 30, 2021, and December 6, 2021.

Testimony of Ingrid Perrino, Sunline Services:

Ingrid Perrino testified that she is the president of Sunline Services (T. 79). Sunline
Services is an airline handling company that provides manpower to international airlines in
Chicago. (T. 79). Ms. Perrino hired Petitioner. (T. 80). Petitioner worked for Sunline Services in
2019 and 2020. (T. 81). Petitioner was furloughed in March 2020. (T. 81-82). Petitioner remains
on furloughed status. (T. 82).

Sunline Services offered Petitioner part-time work in July 2020. (T. 85). Specifically, Ms.
Perrino identified her statement within Respondent’s Exhibit 1, that “[w]hen our flights started
coming back in July 2020, Kate was unable to return to work, as we only had part time to offer.”
(T. 93). Ms. Perrino testified that Petitioner did not accept the part-time position in July 2020
because she needed more money to pay her bills. (T. 93). Ms. Perrino indicated that Petitioner
said, “I can’t do part time, but if you have full time, let me know.” (T. 93).

Ms. Perrino indicated that flights came in two or three times per week, indicating
between four and twenty hours could have been offered. (T. 86). She also testified that with three
flights, it would been between twelve to fifteen hours, perhaps twenty hours at most. (T. 94). She
testified that if Petitioner worked a double shift, she could have twenty-four hours. (T. 94).
Petitioner declined part-time work in July 2020, but the declination of the part-time work did not
adversely affect furlough status. (T. 86).

Ms. Perrino identified Respondent’s Exhibit 1 as a copy of Petitioner’s personnel record.

(T. 89). Ms. Perrino pulled Petitioner’s file. (T. 89). Ms. Perrino identified her signature on
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Respondent’s Exhibit 1. (T. 89). Ms. Perrino identified Petitioner’s Application for Employment
on page 26. Ms. Perrino identified that Petitioner indicated full or part-time employment on her
Application. (T. 90). Ms. Perrino testified that page 61 was a printout of Petitioner’s Payroll. (T.
90-91). Petitioner’s last date worked was March 22, 2020. (T. 91). This was Petitioner’s last date
worked, as far as Ms. Perrino knew. (T. 91). To Ms. Perrino’s knowledge, Petitioner had not
physically returned to work following the March 22, 2020 date. (T. 91-92).

(0O) CONCURRENT EMPLOYMENT:

The Arbitrator chooses to discuss the issue of concurrent employment first, as all other
disputed issues hinge on the findings related to the issue of concurrent employment. Petitioner
argues that she was concurrently employed with both J-H Alliance, Inc. d/b/a The UPS Store as
well as Sunline Services at the time of her injury on October 22, 2020 and therefore argues in
favor of an average weekly wage reflective of Petitioner’s earnings at both The UPS Store as
well as Sunline Services. Respondent argues against concurrent employment and argues in favor
of an average weekly wage reflective solely based upon Petitioner’s earnings at The UPS Store.
Respondent argues in favor of the plain and ordinary meaning of Section 10 of the Workers’
Compensation Act (“Act”).

The primary goal of statutory construction is to ascertain and effectuate the legislature's

intent. Modern Drop Forge Corp. v. Industrial Comm'n, 284 Ill.App.3d 259, 219 Ill.Dec. 586,
671 N.E2d 753 (1996). The best indicator of legislative intent is the plain and

ordinary meaning of the statutory language. Illinois Graphics Co. v. Nickum, 159 I11.2d 469, 203

[ll.Dec. 463, 639 N.E.2d 1282 (1994). We will not resort to extrinsic aids for construction in lieu

of applying such meaning. See Bogseth v. Emanuel, 166 I11.2d 507, 211 Ill.Dec. 505, 655 N.E.2d

888 (1995). We may only go beyond the words of the statute itself if we cannot discern the intent
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of the legislature from the statutory language. See Dodaro v. Illinois Workers' Compensation

Comm'n, 403 I1l. App. 3d 538, 545, (2010); City of Chicago v. Indus. Comm'n, 331 Ill. App. 3d

402, 403, 770 N.E.2d 1208, 1209 (1st Dist. 2002).
Section 10 of the Workers’” Compensation Act (“Act”) provides that:

The compensation shall be computed on the basis of “Average Weekly Wage”
which shall mean the actual earnings of the employee in the employment in
which he was working at the time of the injury during the period of 52 weeks
ending with the last day of the employee’s last full pay period immediately
preceding the date of injury . . . When the employee is working concurrently with
two or more employers and the respondent employer has knowledge of such
employment prior to the injury, his wages from all such employers shall be
considered as if earned from the employer liable for compensation. 820 ILCS
305/10 (Last amended June 28, 2013) (emphasis not in the original).

Respondent argues that under the plain meaning of Section 10 of the Workers’
Compensation Act, Petitioner did not have actual earnings in which she was working at the time
of injury from Sunline Services and therefore concurrent employment is not appropriate. Under

City of Chicago, "the plain meaning of the term “earnings” warrants an affirmative answer. 331

I11. App. 3d 402, 404 (1st Dist. 2002).

Petitioner attempts to bypass the assessment of “actual earnings” at the time of accident
with her argument focusing on Petitioner’s employment status with Sunline Services at the time
of injury. Respondent argues there is no real dispute that Petitioner did not have actual earnings
from Sunline Services at the time of injury on October 22, 2020, and that under the plain
meaning of the Act, concurrent employment is not appropriate in the present case.

Petitioner relies heavily on Jacobs v. Industrial Commission, 269 Ill. App. 3d 444 (2d

Dist. 1995). In Jacobs, the claimant’s sole argument on appeal was concurrent employment,
impacting the calculation of average weekly wage. In Jacobs, the court acknowledged the Act

does not define the term ‘“concurrently,” and assessed that the term “concurrently” must be


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022691534&pubNum=0000435&originatingDoc=I549e314047a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_435_545&originationContext=document&transitionType=DocumentItem&ppcid=8826616bae4f444990bc3a60a0bbaad2&contextData=(sc.Search)#co_pp_sp_435_545
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022691534&pubNum=0000435&originatingDoc=I549e314047a911ea959390ec898a3607&refType=RP&fi=co_pp_sp_435_545&originationContext=document&transitionType=DocumentItem&ppcid=8826616bae4f444990bc3a60a0bbaad2&contextData=(sc.Search)#co_pp_sp_435_545
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assessed in context. In Jacobs, the claimant worked for Village Apartments as a maintenance
man. He also worked as a union journeyman sheet metal worker. The claimant testified that he
had been laid off from his sheet metal job for two or three weeks at the time of the accident. The
court in Jacobs assessed that (1) the claimant was employed as a sheet metal worker for most of
the 52 weeks prior to his injury except for two short layoff periods that are common in the
industry, (2) his part-time job at Village Apartments was a supplement to the claimant’s regular
work and primary source of income as a sheet metal worker, (3) Village Apartments was aware
of claimant’s concurrent employment as a sheet metal worker, and (4) claimant was readily
available and subject to recall for work as a sheet metal worker even though at the time of injury
he had been temporarily laid off for two or three weeks. Jacobs, 269 I1l. App. 3d at 448.

The Arbitrator recognizes that the court in Jacobs relied heavily on the factual context of

the underlying claim. The court in Jacobs referenced multiple times that the claimant worked
both jobs for the majority of the 52 weeks prior to accident, with only a temporary and short
layoff period in the two or three weeks prior to the date of accident. The court in Jacobs further
considered the claimant’s future return to work date.

The fact pattern in the present claim is dramatically different from the fact pattern in
Jacobs. Here, Petitioner’s nearly seven-month long furlough at the time of injury is a
significantly longer period than the “short layoff” of a temporary nature, a period of weeks,
considered in Jacobs. The Arbitrator turns to additional caselaw that may provide additional
guidance.

The Supreme Court of Illinois considered the issue of concurrent employment in 2004 in

Flynn v. Industrial Commission, 211 Ill. 2d 546, 549 (2004). In Flynn, the Supreme Court

considered the phrase “working concurrently with two or more employers,” in context of

10
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workers in seasonal industries. The claimant in Flynn drove asphalt trucks, was a member of a
Teamsters union, and had employment dependent on the weather. During the winter off-season,
Petitioner remained on call with asphalt companies, and was sometimes called to work in the off-
season. The Supreme Court recognized that in Jacobs, a claimant may be concurrently employed
by two employers even during temporary layoff from one of his jobs. The claimant in Jacobs
was primarily employed as a sheet-metal worker and injured while clearing snow. He had been
laid off from his sheet-metal work for two-three weeks. The Flynn court assessed that each of

the claimants in Jacobs and Flynn were performing part time work during a layoff period from

the main employment. However, each claimant remained available and subject to recall for work
when it was available. The Flynn court assessed that the part time job was a supplement to the
primary source of income, not a replacement for it.

The Flynn court further assessed that the factors in Jacobs were not an exhaustive
or exclusive list in considering concurrent employment. Flynn, 211 Ill. 2d at 558. The Flynn
court further considered whether the claimant was ready and willing to be recalled at any time,
and whether the claimant intended to return to work as soon as the opportunity presented itself.
Id. The Flynn court, much as the Jacobs court, further relied on the temporary nature of the
layoff, as evidenced by the recurrent nature of the profession with return to work from temporary
layoffs routinely over two decades prior to accident. Id. at 561. The Flynn court concluded:

It is undisputed that claimant was laid off from one of his jobs at the time that he
suffered the injury in his other job. But claimant's long and consistent history of
rehire after layoft, in the seasonal business in which he was employed, in addition
to the facts that he was subject to rehire at any time during the layoff and that he
did return to that employment after the layoff, lead to the conclusion that his

employment relationship was not wholly severed such that his earnings from that
employment became irrelevant to prediction of his lost future earnings.

11
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The Arbitrator considers that while Jacobs and Flynn involved temporary layoffs of a

routine if not seasonal nature, both claimants in those cases had in past actually returned to work
following temporary layoff.

Here, Petitioner’s open-ended layoff with no expectation of a firm return to work date,
seasonally or otherwise, in the seven months prior to the alleged work accident is not directly
comparable to temporary, seasonal, and short-term weeks-long layoffs considered in Jacobs and
Flynn.

The Flynn court also relied upon the claimant’s intention to return to work as soon as an
opportunity presented itself. Here, Petitioner and Sunline Services both testified that Petitioner
had an opportunity to return to work in July 2020, approximately five months prior to the
October 2020 date of accident, and declined the return to work. The Arbitrator turns to additional
caselaw that may provide additional guidance.

The Illinois Workers” Compensation Commission further considered the issue of

concurrent employment in Tucker v. Rush University Medical Center, 11 IL. W.C. 08197 (Ill.

Indus. Com'n June 19, 2015). Specifically, the Commission in Tucker considered the knowledge
of the respondent employer at the time of injury:

The Appellate Court in Village of Winnetka v. Industrial Commission, 250
M. App.3d 240, 621 N.E.2d 150, 190 Ill. Dec. 281 (1993), found that when
calculating average weekly wage with concurrent employment . . . the manner of
calculation is to “fairly represent the claimant's earning power at the time of his
injury.” 621 N.E.2d at 153. Jacobs v. Industrial Comm'n, 269 Ill. App. 3d 444
(2™ Dist. 1995) goes further into the Court's analysis of concurrent employment.
In Jacobs, the Petitioner was injured working for an apartment complex while on
scheduled layoff as a sheet metal worker. The Court noted that the Act doesn't
define “concurrently” and therefore, the decision then turns to what the Court
determines the word to mean in the context of the case. It noted that the
underlying purpose of the Act is to provide financial protection for workers whose
earning power is interrupted or terminated due to injuries arising out of their
employment. Id, at 447. In Jacobs, the Petitioner worked at the apartment
complex even when he was not laid off from sheet metal work, and his sheet

12
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metal work regularly was subject to short layoff periods which did not sever his
employment relationship. The Commission also notes the finding of the Court
in Zanger v. Industrial Comm'n, 306 Ill. App. 3d 887, 240 Ill. Dec. 80, 715 N.E.
2d 767 (4™ Dist. 1999). In Zanger, the Court found that although average weekly
wage is calculated over a 52 week period, the earnings considered are those from
the employment in which claimant was working when injured; thus, the
claimant's earnings from a prior employer over the prior 52 weeks, for which he
did not work after he was laid off and was not working at the time of the
injury, could not be considered in determining his average weekly
wage. (emphasis added). /d. at 892. Section 10 of the Act defines the computation
of a Petitioner's average weekly wage as “the actual earnings of the employee in
the employment in which he was working at the time of the injury during the
period of 52 weeks...divided by 52. 820 ILCS 305/10 (emphasis added). Petitioner
worked concurrently at Norwegian and Respondent Rush for a period of four
weeks from October 23, 2010 to November 20, 2010. Petitioner terminated her
employment with Norwegian approximately nine weeks prior to the accident date
and there is no evidence in the record that it was a temporary layoff or that she
intended to resume employment at Norwegian. The Commission finds no
evidence in the record to support Petitioner's claim for concurrent employment
wages to be included in the calculation of her benefit rates.

Tucker considers the distinction of concurrent employment when working both positions

at the time of accident. Tucker also considers “temporary layoff” in context of the intent to

resume employment. Tucker relies heavily on the analysis in Zanger, where the claimant did not
work after his layoff with the alleged concurrent employer. Zanger considered relevant the fact
that claimant did not work for the alleged concurrent employer and the respondent employer
concurrently at the time of injury. The Zanger court also declined to consider claimant a seasonal
employee when there was no evidence in the record that the layoff was temporary or that
Petitioner in fact intended to resume employment.

In the present case, there is similarly no evidence that Petitioner’s furlough or layoff at
Sunline Services is temporary. While Petitioner maintains she is yet an employee with a
furloughed status at Sunline Services, the record also reflects that Petitioner declined to return to

work at Sunline Services in July 2020, prior to the alleged date of accident. She declined to

13
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return to work with Sunline Services prior to the October 2020 work accident at The UPS Store.
The Arbitrator turns to additional caselaw that may provide additional guidance.

The Commission has also denied concurrent employment where a claimant initially had
concurrent employment but left the concurrent job for increased hours at the respondent

employer. In Kelly Claypool v. Medstar Ambulance, 17 IL.W.C. 00211 (Ill. Indus. Com’n May

22, 2019), the Commission relied on the fact that claimant testified that she had no intention of
returning to her prior concurrent employer. The Commission distinguished the truly seasonal
nature of the work in Jacobs from Claypool and stated the relationship in Claypool was
terminated and “wholly severed.” This was also evidenced by Petitioner cashing out paid time
off. Here, Petitioner testified that when she declined to return to work in July 2020, she also
returned her work badge during that same conversation with Sunline Services. Petitioner testified
that she has not been scheduled to return physically to work since March of 2020. As in
Claypool, the record thus supports the premise that even prior to October 2020 work accident,
Petitioner neither intended nor in fact availed herself of the opportunity to return to work at
Sunline Services.

The Arbitrator considers Bagwell v. Illinois Workers’ Compensation Commission (Nestle

USA., Inc.), 2017 IL App (4th) 160407WC, q 28, 84 N.E.3d 1149, 1155. In Bagwell, the claimant
worked for Nestle and alleged concurrent employment from his pastoral duties at a church. The
Appellate Court considered what constituted “knowledge of employment.” It considered what
defined employment. In Bagwell, employment is defined as paid work. In Bagwell,
“employment” is considered to be payment for work or services rendered. The Bagwell court
determined the claimant’s wages as a pastor should only be included as wages earned pursuant to

Section 10 only if the employer knew the claimant received payment for his work as a pastor.

14
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The court assessed that even though the employer knew the claimant was a pastor during the
relevant period, there was no evidence the employer knew he was compensated for that service.
The claimant argued the employer would not have known about his payment for his ministry
because it was “none of their business.” The Bagwell court found:
In the alternative, the claimant argues that it is irrelevant whether the employer
knew that he was paid for his religious services because section 10 merely
requires the employer to have knowledge of the claimant's other “employment,”
not the wages he earned from such employment. We do not find this argument
persuasive. As noted above, the word “employment” means “paid work” or
“work for hire.” Thus, the legislature clearly intended section 10's
concurrent wage requirements to apply only if the employer knew that the
claimant had other paid work at the time of his work injury. (Bold emphasis
not in the original.) Bagwell, 2017 IL App (4™) 160407WC at 9 30.

The Arbitrator finds the Bagwell analysis to be compelling regarding the language and
terminology used when considering the issue of concurrent employment. The Commission has
found the legislature intended concurrent wage requirements to apply if the employer knew that
the claimant had other paid work at the time of work injury.

Here, the respondent employer, C.J. Quist as owner/franchisee of J-H Alliance d/b/a The
UPS Store, testified that on the date of accident, October 22, 2020, to C.J. Quist’s knowledge,
Petitioner was not performing work for compensation for another employer besides The UPS
Store. (T. 57). To C.J. Quist’s knowledge, Petitioner did not return to work with her job at
Sunline after the furlough. (T. 55). To C.J. Quist’s knowledge, Petitioner did not work for pay at
her other job after the furlough. (T. 55). C.J. Quist did not have any limitations in scheduling
Petitioner for work at The UPS Store after March 2020. (T. 56). C.J. Quist did not have

limitations in scheduling Petitioner in July 2020. (T. 56). C.J. Quist did not have limitations in

scheduling Petitioner for work at The UPS Store in October 2020.

15
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The Arbitrator finds that the present case is different than either Jacobs or Flynn. The

Arbitrator finds persuasive analysis in the cases of Tucker and Bagwell. Based on the analysis
described above, the Arbitrator finds Petitioner failed to prove that respondent knew Petitioner
was being compensated for her position at Sunline Services at the time of accident. The record
does not support that Petitioner was in fact paid for her position of Sunline Services at the time
of accident, nor had she been paid for said position in the seven months prior to the alleged date
of accident.

(G) WHAT WERE PETITIONER’S EARNINGS:

As the Arbitrator found Petitioner failed to prove that Respondent knew Petitioner was
being compensated for her position at Sunline Services at the time of accident and thereby
denied concurrent employment, the Arbitrator now finds that Petitioner’s earnings are correctly
calculated based solely on her earnings from J-H Alliance d/b/a The UPS Store.

Petitioner earned gross wages of $17,810.65 in the 47.86 weeks preceding the date of
accident. The Arbitrator finds an average weekly wage of $372.14, corresponding to the
minimum benefit rate of $266.67.

The Arbitrator notes that while Petitioner testified that she received compensation from
unemployment, that unemployment benefits are not considered in the calculation of earnings or
average weekly wage. The Arbitrator considers the following. In Zanger, the court considered
that unemployment compensation was neither earnings nor wages. The court found that
unemployment benefits are excluded from the calculation of average weekly wage as the purpose
of the Unemployment Insurance Act is to provide security for and alleviate burdens of

involuntarily unemployed workers and their families. Zanger, 306 Ill. App. 3d at 892.

16
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(J) HAS RESPONDENT PAID ALL APPROPRIATE CHARGES FOR REASONABLE
AND NECESSARY SERVICES:

Petitioner testified that on the date of accident she tripped on a rug, fell on the concrete
floor, and a box landed on her right wrist. Petitioner testified that she has had surgery to her right
wrist and three surgeries to her right hand. She is still under medical care.

On the Request for Hearing Stipulation Sheet, line 7, Petitioner did not enumerate that
any specific medical bills remain unpaid. The Arbitrator notes that Petitioner did not allege in her
testimony that any bills remained unpaid. She did not testify that any of her care is denied.
Petitioner’s 19(b), Petitioner’s Exhibit 9, listed that whether any medical bills were in dispute
was unknown. Petitioner’s Exhibit 5, Midwest Orthopaedics at Rush records as well as
Petitioner’s Exhibit 6, Dr. Fernandez’s progress notes, confirms that Petitioner’s treatment has
been authorized, and appear to have been admitted onto the record for the purpose of identifying
what temporary benefits are in dispute, discussed in subsequent section. Respondent’s Exhibit 7
indicates that $198,315.23 has been paid by Respondent for medical at the time of trial.

Based upon this information, the Arbitrator determines that no dispute or controversy
exists regarding whether Respondent has paid all appropriate charges for reasonable and
necessary services. Respondent shall receive credit for amounts paid.

(K) TEMPORARY BENEFITS IN DISPUTE:

The Arbitrator recognizes that the parties largely agree regarding the period of disability,
not to characterization of disability. Petitioner alleges entitlement to temporary total disability
from October 23, 2020 through the date of trial, at approximately 73 and 3/7 weeks. Respondent
alleges approximately the same period but differs in the categorization of that period.
Respondent alleges 70 weeks of temporary total disability from October 23, 2020 through

November 19, 2021 and again from December 9, 2021 through the date of trial. Respondent

17
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alleges 2 3/7 weeks of temporary partial disability from November 22, 2021 through December
9,2021.

The November 22, 2021 through December 9, 2021 is the period at issue. Respondent
identifies this period as temporary partial disability, whereas Petitioner alleges this is more

appropriately temporary partial disability under Mechanical Devices v. Industrial Commission,

344 T1II. App. 3d 752, 760 (2003) (A claimant’s earnings of occasional wages does not
necessarily preclude a finding of temporary total disability).

The Arbitrator notes that Mechanical Devices involved a situation of the payment of TTD

benefits versus the wholesale termination of benefits. The Illinois Workers’ Compensation

Commission clarified the application of Mechanical Devices in Kuzmar v. Hinckley Springs,

where the Commission assessed that Mechanical Devices included concurrent employment, and

where the claimant had returned to work at the concurrent employer with a job that was within
his restrictions but did not return to work with the Respondent employer as that job was outside
his restrictions. In Kuzmar, the Commission analyzed that temporary total disability was

awarded in Mechanical Devices because the claimant had not returned to his job with his

respondent employer. 04 1.I.C. 0741 (Ill. Indus. Com’n November 17, 2004).

This case is distinguishable from Mechanical Devices based upon the analysis in
Kuzmar. Respondent’s Exhibit 8 details the period at issue in the present case as a period
Petitioner had temporarily returned to work for The UPS Store, the respondent employer.
Petitioner worked 17.13 hours between November 22, 2021 and December 8, 2021, working two
to three times per week.

Further, respondent employer, testified that Petitioner’s hours prior to injury ranged

between four to twelve hours per week, and in peak season, possibly up to forty hours. (T. 52).

18



25IWCCO0050

Respondent’s Exhibit 5 detailed the work schedule from May 2019 through October
2020. Between May 16, 2019 through August 2019, Petitioner worked on average once a week,
primarily 4-5 hours per week. From October 5, 2020 through October 10, 2020, Petitioner was
scheduled to work twice, or for about 16 hours. The week prior to the accident, the week of
October 12, 2020 through October 17, 2020, Petitioner was scheduled for approximately three
days a week, or about 20 hours.

The Arbitrator awards Petitioner temporary total disability benefits from October 23,
2020 through November 19, 2021 and again from December 9, 2021 through the date of trial, 70
weeks. Respondent shall receive credit for benefits paid.

The Arbitrator awards Petitioner temporary partial disability from November 22, 2021
through December 9, 2021, 2 3/7 weeks. Respondent shall receive credit for benefits paid.

(M) SHOULD PENALTIES OR FEES BE IMPOSED UPON RESPONDENT:

The Arbitrator declines to impose penalties and fees against Respondent since
Respondent had a reasonable basis to dispute the issues of concurrent employment as well as the
issues stemming from concurrent employment, including average weekly wage, temporary total
disability, and temporary partial disability. Further the Arbitrator notes that the Petitioner
received additional payments from C.J. Quist beyond what she was entitled to under the Act.

(N\) IS RESPONDENT DUE ANY CREDIT:

The Arbitrator orders that Respondent shall have credit for all amounts paid, if any, to or
on behalf of Petitioner on account of said accidental injuries.

The Arbitrator takes notice that Respondent shall receive credit for $18,781.19 for TTD,
$392.40 in TPD, as noted in Respondent’s Exhibit 6. The Arbitrator takes notice that Respondent

shall receive credit for the $198,315.23 paid in medical expenses.
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The Arbitrator takes notice that Respondent employer paid additional compensation on a
weekly basis following the date of accident through the date of trial that were not required under
the Act, per C.J. Quist’s testimony, confirmed by Petitioner’s testimony, and detailed in
Respondent’s Exhibit 3. Respondent employer paid Petitioner additional compensation due to
her own compulsion of a moral obligation with the anticipation that Petitioner would eventually
return to work. Respondent paid the following additional compensation beyond what the Act
requires under Respondent employer’s payroll system, in addition to the indemnity paid by
Travelers Insurance. Respondent shall receive a credit for the additional compensation in the

amount of $9,115.65.

Check Check Check Check

Date: Amount: Date: Amount:
11/3/2020 $ 654.64 7/16/2021 $ 232.66
11/18/2020 | $§ 276.12 8/3/2021 $ 269.77
12/3/2020 $ 308.89 8/16/2021 $ 232.66
12/18/2020 | $§ 271.79 9/3/2021 $ 269.77
12/31/2020 | $§ 379.30 9/18/2021 $ 269.75
1/18/2021 $ 193.13 10/3/2021 $ 232.67
2/3/2021 $ 232.67 10/18/2021 | $ 269.76
2/18/2021 $ 232.66 11/3/2021 $ 232.67
3/3/2021 $ 232.66 11/18/2021 | $§ 232.66
3/18/2021 $ 232.66 12/3/2021 $ 394.45
4/3/2021 $ 306.88 12/17/2021 | $ 294.80
4/18/2021 $ 232.66 1/3/2022 $ 243.75
5/3/2021 $ 269.76 1/18/2022 | $§ 232.87
5/18/2021 $ 232.66 2/3/2022 $ 269.98
6/3/2021 $ 232.66 2/18/2022 | $ 269.97
6/18/2021 $ 399.76 3/3/2022 $ 195.78
7/3/2021 $ 269.77 3/18/2022 | $§ 269.96
Total: $9,372.60
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The Arbitrator notes that Respondent’s Exhibit 8 details the period at issue in the present
case as a period Petitioner had temporarily returned to work for The UPS Store, the respondent
employer. Petitioner worked 17.13 hours between November 22, 2021 and December 8, 2021,
working two to three times per week. Respondent’s Exhibit 3 details that Petitioner received
compensation for hours worked at $15.00 per hour, amounting to approximately $256.95 across
two pay periods. Respondent shall receive the credit for additional compensation paid in excess
of what is owed under the act by subtracting the $256.95 from the payments of $9,372.60, for a

total credit of $9,115.65
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF ) |:| Reverse
SANGAMON
[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Donald Donaldson,
Petitioner,

VS.

NO: 22 WC 4010

State of Illinois Graham Correctional Center,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and Respondent herein and notice
given to all parties, the Commission, after considering the issues of nature and extent, accident, medical
expenses, permanent disability, temporary disability and whether the Arbitrator improperly
granted Petitioner’s Motion to Reopen Proofs after proofs were closed and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

The Commission finds as to the reopening of proofs, that if it was an error, it is deemed a harmless

C1Tor.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator

filed January 5, 2024, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for
all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to judicial
review. Therefore, no appeal bond is set in this case.

February 5, 2025 sDeborat £, Simpson
o: 1/15/25 Deborah L. Simpson
DLS/rm

046 s/ Stephien §. Wathic

Stephen J. Mathis

Is/ Rayetel 4. Wesley
Raychel A. Wesley
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Sangamon ) |:| Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Douglas Donaldson Case #22 WC 004010
Employee/Petitioner
v. Consolidated cases:
SOl / Graham C.C.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeanne L. AuBuchon, Arbitrator of the Commission, in the
city of Springfield, lllinois, on November 28, 2023. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

|E Is Petitioner's current condition of ill-being causally related to the injury?

. |:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
[ ] TPD [] Maintenance [ ]TTD
L. |E What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |:| Other ____

“"IZIQEMmUNw

~

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 01/13/2022, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $89,070.30; the average weekly wage was $1,712.89.
On the date of accident, Petitioner was 57 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $any paid under Section 8(j) of the Act.

ORDER

Respondent shall pay the reasonable and necessary medical services outlined in Petitioner’s Exhibit 1, as
provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given a credit for medical benefits that have
been paid, and Respondent shall hold petitioner harmless from any claims by any providers of the services for
which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $937.11/week for 56.32 weeks, because
the injuries sustained caused the 9% loss of the left hand, 9% of the left arm, the 5% loss of the right arm and
the 2% loss of the right hand as provided in Sections 8(e)9 and 8(e)10 of the Act.

Respondent shall pay Petitioner compensation that has accrued from 05/23/2022 through 11/28/2023, and shall
pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

Geanne L. @QuBuchon

Signature of Arbitrator

January 4, 2024

ICArbDec p.2
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PROCEDURAL HISTORY

This matter proceeded to trial on November 28, 2023, on all disputed issues. The issues in
dispute are: 1) whether the Petitioner sustained accidental injuries that arose out of and in the
course of his employment; 2) the causal connection between the accident and the Petitioner’s
bilateral carpal and cubital tunnel syndromes; 3) liability for medical bills incurred; and 4) the

nature and extent of the Petitioner’s injuries.

FINDINGS OF FACT

The Petitioner was employed with the Illinois Department of Corrections since 2003. (T.
15) For the first 13 years, he worked as a correctional officer at Graham Correctional Center,
performing numerous duties, such as control room officer, day room officer, personal property
officer. (Id.) He said he opened and closed and turned a lot of keys. (T. 15-16) He said he was
on the wing or gallery 80 percent of the time. (T. 16) He said that during lockdowns, his duties
increased significantly because he any time he had interaction with inmates, he had to key open
the doors. (Id.) He said that in the Reception and Classification Unit or Restrictive Housing unit,
he had to remove padlocks and key open doors. (Id.) He said he had to cuff and uncuff inmates,
perform property box searches and shakedowns, escort inmates and restrain inmates who were
attempting to resist. (T. 16-17) He said he primarily used his hands to perform those tasks, and
the activities required force, grip and tension. (T. 17) The Petitioner was promoted to correctional
sergeant, working in that position about a year performing the same tasks plus writing reports. (T.
18)

The Petitioner was then promoted to staff development specialist working at the training
academy, where he trained correctional officers from May 2017 until October 2020. (T. 19, 28)

He described the job as “hands on” and said he showed trainees such things as how to properly

DONALDSON, DOUGLAS Page 1 of 14 22 WC 4010
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place restraints, restraining an individual, methods of joint manipulation. (T. 19-20) On cross-
examination, he said 60-70 percent of his work was classroom training. (T. 31)

In October 2020, the Petitioner returned to Graham Correctional Center as a correctional
counselor. (T.20) He said that during the COVID pandemic, he spent more time in the cell houses
because inmates were not out of their cells. (T. 21) He also did not have inmate assistance in
cleaning his office and putting up supplies. (Id.) He said the use of his hands increased. (Id.)

Maj. Trevor Wright, as a representative of the Respondent, was present during the
Petitioner’s testimony. Maj. Wright testified that that he could not think of anything in the
Petitioner’s testimony regarding his job duties that was not true. (T. 49) He said he was “not
really” familiar with the Petitioner’s job duties as a counselor, but had a general idea. (T. 49-50)
He said the job was “not really” hand intensive. (T. 50) He said currently the Petitioner did not
go to the different buildings throughout the compound — or very seldom at most. (Id.)

Prior to working for the Respondent, the Petitioner was an electrician for the U.S. Army
for 11'2 years as an electrician with the last four years as a construction engineering supervisor.
(T. 10-11) He said he used hand tools and power tools and pulled wire. (T. 10) He characterized
the job as hand-intensive. (T. 11) After his discharge, he continued to work as an electrician then
as a production engineer doing drafting and computer work designing over-the-road semi-trailers.
(T. 12-13) He then worked as a production manager for a parts manufacturer and a sports
equipment manufacturer developing and building production lines. (T. 13-14)

The Petitioner submitted a six-page, handwritten job description form listing various
activities for the jobs he had that was consistent with his testimony but contained few details.
(PX7) He also submitted a five-page, typed job description and a three-page, typed work history

timeline that detailed his physical actions while working for the Respondent and his prior
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employers. (Id.) These tasks included lifting property boxes weighing 20-100 pounds, lifting food
trays, pushing food carts, lifting mail bags, lifting 30-pound “writ boxes,” lifting weapons and
ammo boxes weighing about 15 pounds, lifting boxes of supplies weighing 20 or more pounds,
and unlocking and locking padlocks on cells in segregation for feeding and showers. (Id.) He
wrote that over 400 times per shower day, he was turning his wrists with force unlocking doors
and chuckholes. (Id.)

The Respondent submitted employee timesheets for the Respondent. (RX2) No testimony
was elicited to explain the entries on the timesheets. The Respondent also submitted position
descriptions for Correctional Counselor that described the position’s essential functions,
qualifications and conditions of employment. (RX4)

The Petitioner testified that five years before seeking medical treatment in 2022, he
developed symptoms in his hands and arms. (T.22) He said his hands would tingle and wake him
up at night. (Id.) He said he had to shake out his hands to help temporarily. (Id.) He said he
didn’t seek treatment then because he thought it was maybe arthritis. (T.35) He said he tolerated
it by taking Aleve but got to the point where he couldn’t take it anymore. (T.23) He acknowledged
having high blood pressure for which he took medication and was hospitalized in February 2021.
(T. 38) He said he had never been told by a doctor that he was obese, never injured his arms or
wrists in the past, had used tobacco and rode motorcycles several years ago. (T. 39) He denied
bowling or weightlifting. (T. 39-40)

He contacted his attorney because other people at work said he could “get it fixed.” (Id.)
Counsel sent him to Dr. Matthew Bradley, an orthopedic surgeon at Metro-East Orthopedics. (T.

23-24)
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On January 13, 2022, the Petitioner presented to Dr. Bradley’s office with symptoms of
tingling, pain and numbness in his bilateral elbows and wrists. (PX3) The Petitioner reported that
his thumb had the worst symptoms and that his fifth digit was numb the majority of the time. (Id.)
Dr. Bradley noted that Petitioner had been a correctional officer for 13 years and that he had
noticed symptoms for five years that significantly worsened during the past year and a half due to
lockdown at his facility and the significant increase in repetitive use and keying. (Id.) The
Petitioner had used anti-inflammatory medications and previously was able to shake his hands to
alleviate his symptoms, but this no longer worked. (Id.)

X-rays of the bilateral upper extremities showed no acute fractures, dislocation or
significant degenerative changes. (Id.) A physical examination revealed tingling and decreased
sensation to light touch along the ulnar nerve distribution bilaterally, positive Tinel’s sign at the
right elbow, numbness and tingling over the median nerve distribution bilaterally and positive
Tinel’s sign and Phalen’s testing to the bilateral wrists. (Id.)

Dr. Bradley’s diagnosed bilateral carpal and cubital tunnel syndrome, with the right being
symptomatically worse than the left. (Id.) He opined that the Petitioner’s 13-year history as a
correctional officer, including the increase in activity during the past year and a half, contributed
to and was causally related to the development of his conditions. (Id.) Dr. Bradley ordered
electromyography and nerve conduction studies (EMG/NCS) and recommended continuing anti-
inflammatory medication, a home exercise program and wearing braces at night. (Id.) The studies
were performed that day by Dr. Ravi Yadava and showed bilateral carpal syndrome, bilateral
cubital tunnel syndrome and Guyton’s canal syndrome at the left wrist. (PX4) He stated that the
level of severity was early to mild for carpal tunnel syndrome, mild for Guyton’s canal syndrome

and mild to moderate for left cubital tunnel syndrome. (Id.)
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The Petitioner returned to Dr. Bradley on February 10, 2022, and indicated that he
experienced no change in his symptoms and that his nonoperative modalities helped only mildly.
(PX3) Dr. Bradley discussed the EMG/NCS results and surgery with the Petitioner. (Id.) The
Petitioner wished to proceed with surgery. (Id.)

On May 4, 2022, Petitioner underwent a left ulnar neurolysis at the elbow and a left open
carpal tunnel decompression with Dr. Bradley. (PX3, PX5) CUT???Intraoperatively, Dr. Bradley
noted moderate adhesions to the nerve just posterior to the medial epicondyle with constriction
distally at the fascia. (Id.) He noted that the carpal tunnel was very severe, with severe flattening
to hourglass shaping of the median nerve, and the transverse carpal ligament was very thickened.
(Id.)

The Petitioner underwent a Section 12 examination on May 20, 2022, by Dr. Patrick
Stewart, a hand surgeon at Sarah Bush Lincoln. (RX5) Dr. Stewart’s report synopsized the
Petitioner’s medical records from Dr. Bradley and Dr. Yadava, which he shared with the Petitioner.
(Id.) Dr. Stewart stated that the Petitioner’s history taken was similar in that he reported several
years of numbness and tingling. (Id.) Dr. Stewart reported that on specific questioning in reference
to his position as a counselor, he asked about the Petitioner’s activities on a day-to-day basis, and
the Petitioner declined to respond. (Id.) The Petitioner acknowledged that he refused to answer
because he had already answered those questions and provided the information to the Respondent
In the work comp packet he had to fill out. (T. 41-42)

Dr. Stewart was unable to fully examine the Petitioner’s left hand and arm because he was
still bandaged from surgery. (Id.) On the right side, he found no tenderness over the medial and
lateral epicondyle, radial tunnel, pronator teres interval or ulnar nerve at the elbow. (Id.)

Compression was equivocal. (Id.) Tinel’s sign, compression, Phalen’s testing and reverse
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Phalen’s testing were negative at both the carpal tunnel and ulnar tunnel were negative. (Id.) Al
pulleys were benign throughout and there was no evidence of de Quervain’s tenosynovitis or
intersection syndrome. (Id.) There was no thenar or first dorsal interossei atrophy, and strength
was normal. (Id.) Dr. Stewart noted tenderness over the anatomic snuffbox, scaphoid tubercle
and CMC joint. (Id.) He then stated there was no tenderness over the anatomic snuffbox. (Id.)
He said Watson shuck testing caused no instability or tenderness dorsally, and the Petitioner had
no tenderness over the scapholunate or lunotriquetral interval. (Id.) Pisotriquetral grind was
negative, the distal radioulnar joint was stable and nontender, and there was no tenderness over
the hamulus. (Id.)

Dr. Stewart diagnosed status post left carpal tunnel and cubital tunnel release and right
mild cubital tunnel syndrome. (RX5) He opined that there was not a causal relationship between
the Petitioner’s work as a counselor and the development of the compression neuropathies. (Id.)
He said there was no indication that the Petitioner would be required to perform a prolonged
forceful grasp or prolonged elbow flexion/hyperflexion or repetitive elbow flexion and extension
in the performance of his duties as a counselor that would place him at an increased risk for
developing cubital tunnel syndrome. (Id.) He stated that the carpal tunnel syndrome was based
on a comparison of the conduction velocities and latencies in deference to the radial nerve, but the
absolute numbers were normal. (Id.) He said that on physical exam that day, the Petitioner had
no provocative signs over the median nerve at the right wrist and limited findings the elbow. (Id.)

Regarding treatment, Dr. Stewart said he did not see an indication in the medical record
for the 18 X-rays performed — noting that the Petitioner had not suffered any trauma and did not
have swelling of the joints. (Id.) He said the diagnosis of carpal tunnel was essentially made

purely on a clinical basis from the standpoint that the EMG/NCS findings were normal and only a
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difference was noted in comparison to the radial nerve. (Id.) He said there was no conservative
treatment for the cubital tunnel. (Id.)

At a follow-up visit with Dr. Bradley on May 23, 2022, the Petitioner had very mild
stiffness in his hand and wrist, but he had complete resolution of his numbness and tingling. (PX3)
Dr. Bradley noted that the Petitioner continued to have symptoms of carpal and cubital tunnel on
the right. (Id.) The Petitioner wished to return to work and to treat his right upper extremity non-
operatively. (Id.) Dr. Bradley indicated Petitioner could return to work without restrictions on
May 30, 2022. (Id.)

Dr. Bradley testified consistently with his reports at a deposition on February 17, 2023.
(PX6) He said carpal and cubital tunnel can be acute but significantly more of the time, they are
cumulative and don’t show up for many months or years after a repetitive action is started and
worsen with time. (Id.) He explained that in repetitive kinds of conditions, there is usually a
latency period where a person will start an activity and not have symptoms, later get some
intermittent symptoms and then the symptoms become more constant, severe and painful. (Id.)
Dr. Bradley acknowledged that during the Petitioner’s career with the Respondent, he held
multiple job titles with changing activities, and said in all of his jobs, he has had repetitive
activities. (Id.)

As to Dr. Stewart’s criticism of the number of X-rays he took, Dr. Bradley stated that the
standard of care for an orthopedic patient who has symptoms in and around a joint is to X-ray the
joint above and below. (Id.) He said carpal and cubital tunnel can be caused by many things,
including tumors, bone spurs and arthritic changes in joints and in the tunnels. (Id.) He said that
without X-rays, he did not think one could come to a causation opinion of what is truly causing or

not causing these conditions. (Id.) Regarding the EMG/NCS, Dr. Bradley said they showed mild
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carpal tunnel syndrome bilaterally and moderate cubital tunnel syndrome bilaterally. (Id.) He said
that in discussing surgery versus nonoperative treatment, the Petitioner reported having used
ibuprofen, home exercises and wearing braces, but these did not change his symptoms. (Id.) He
said his interoperative findings were that of standard carpal and cubital tunnel with some thickened
ligaments and scar tissue. (Id.)

During this deposition, Dr. Bradley revealed that he reviewed the three-page, typed work
history timeline and the five-page typed job description prepared by the Petitioner. (Id.) The
Respondent’s counsel had not seen the documents and lodged an objection, at which time the
deposition was stopped. (Id.) The deposition was reconvened on June 21, 2023, for the
Respondent’s counsel to continue her cross-examination. (Id.) Dr. Bradley said he did not know
what portion of a shift or period of time the Petitioner performed the tasks he described. (Id.) He
said the Petitioner did not physically demonstrate how he held his hands and arms while doing
computer work. (Id.) He said he would not pick out one particular job or activity the Petitioner
performed that was any more causative than any of the others, but it was the multiple different
repetitive activities he did during his employment with the Respondent. (Id.)

Also on cross-examination, Dr. Bradley acknowledged that the Petitioner had
comorbidities of age, borderline obesity and high blood pressure. (Id.) He said that although most
patients want to have surgery performed on both sides right away, it is fairly common for them to
wait a year or two between surgeries because they’re able to function after getting surgery on one
side. (Id.)

Dr. Stewart testified consistently with his report at a deposition on September 12, 2023.
(RX6) He said the Petitioner had other risk factors for developing carpal or cubital tunnel

syndrome — elevated body mass index (BMI), hypertension and age. (Id.) Regarding his criticism
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of Dr. Stewart not attempting sufficient conservative measures, he said that commonly if there is
a clinical diagnosis of carpal tunnel syndrome and not electrodiagnostic reports, one could do
carpal tunnel injections to obviate the need for surgery. (Id.) He also did not know the size of the
keys the Petitioner used. (Id.)

Dr. Stewart testified that he toured the facility in spring 2022 and opened and closed doors,
locks and padlocks. (Id.) He felt the locks required nominal force to unlock and lock them. (Id.)
Petitioner’s counsel objected to this testimony. (Id.) This objection is taken up below.

On cross-examination, Dr. Stewart acknowledged that repetitive trauma is cumulative in
nature. (Id.) He said that because he did not examine the Petitioner prior to his surgery, he could
not comment on whether the Petitioner had left carpal or cubital tunnel syndrome. (Id.) He
explained that in forming his causation opinions, he looks at the job duties for a person going back
to a year before he or she started developing symptoms because looking at prior work activities
for years prior to developing symptoms is not clinically reasonable or appropriate. (Id.)

Dr. Stewart also stated that he was not provided either Dr. Bradley’s deposition or the
TYPED? job description that was produced during that deposition. (Id.) He said his assumption
was that the Petitioner was working as a correctional counselor for his entire tenure with the
Respondent. (Id.)

The Petitioner testified that the surgery provided significant relief. (T.25) He said he did
not have surgery on his right hand because he did not want to use his time off from work. (Id.)
He said that after returning to work after surgery, he was able to perform his job satisfactorily. (T.
37) The Petitioner still works for the Respondent as a correctional counselor. (T. 9) He said his

left hand was doing well and he no longer dropped things and had all the strength he used to have.
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(T. 45) He said his right hand was the same as his left was before surgery and he notices his little

finger falling asleep. (T. 45-56)

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law as

set forth below.

The Arbitrator notes objections by the Petitioner to testimony elicited from Dr. Stewart in
his deposition about visiting the prison. Although this information was not contained in his report,
it was apparent from the deposition that Petitioner’s counsel was aware of this visit from prior
cases involving corrections officers. The conclusion he drew from opening and closing locks at
the prison was that the activity took nominal force. The information Dr. Stewart gathered from
his visit appeared to have very little, if any, impact on his opinions in this case, as he was unaware
of the Petitioner’s history of being a corrections officer before becoming a corrections counselor.
Therefore, the objection is overruled, but no weight is given to the testimony.

As to the Petitioner’s credibility, his testimony and reports to his doctors were consistent.
However, the Petitioner was not forthcoming with Dr. Stewart in describing his job duties. This
does not mean the Petitioner was not credible — just that he was not cooperative with the Section
12 examination. Further, Maj. Wright did not see any inaccuracies in the Petitioner’s testimony,
although he was “not really” familiar with the Petitioner’s duties as a corrections counselor.

Therefore, the Arbitrator finds the Petitioner’s testimony to be credible.

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's
employment by Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the accident?
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The claimant in a worker's compensation proceeding has the burden of proving by a
preponderance of the credible evidence that the injury arose out of and in the course of
employment, and that involves as an element a causal connection between the accident and the
condition of claimant. Cassens Transp. Co. v. Industrial Comm'n, 262 1l1. App. 3d 324, 330, 633
N.E.2d 1344, 199 Il1. Dec. 353 (2nd Dist. 1994) An injury is considered "accidental" even though
it develops gradually over a period of time as a result of repetitive trauma, without requiring
complete dysfunction, if it is caused by the performance of claimant's job. /d. Compensation may
be allowed where a workman’s existing physical structure, whatever it may be, gives way under
the stress of his usual labor. Laclede Steel Co. v. Indus. Comm ’n., 6 111.2d 296 at 300, 128 N.E.2d
718, 720 (111. 1955)

Further, a Petitioner’s job duties need not be repetitive in the sense that the same task is
done over and over again as on an assembly line to result in a compensable injury. City of
Springfieldv. Illlinois Workers” Comp. Comm’n, 388 I11.App.3d 297, 901 N.E.2d 1066, 327 I1l.Dec.
333 (4" Dist., 2009). There is no legal requirement that a certain percentage of the workday be
spent on a task in order to support a finding of repetitive trauma. Edward Hines Precision
Components v. Indus. Comm’n, 365 Ill.App.3d 186, 192, 825 N.E.2d 773, 292 Ill.Dec. 185 (2™
Dist. 2005) See also Darling v. Indus. Comm’n, 176 1ll.App.3d 186, 530 N.E.2d 1135, 1142 (1%
Dist. 1988). Proof of effort required or exertion needed may carry great weight only where the
work duty complained of is a common movement made by the general public. Darling, 176
Il.App3d. at 1142. As to whether the Petitioner’s work duties complained of were common
movements made by the general public, the Arbitrator finds that his duties were not common

movements made by the general public. Therefore, proof of effort or exertion is not required.
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By all accounts, the Petitioner began experiencing symptoms of carpal and cubital tunnel
syndromes when he had just finished or was about to finish a 13-year stint as a corrections officer
for the Petitioner. For the next few years, he continued to perform forceful hand activities as a
trainer. He returned to Graham Correctional Center as a corrections counselor during the COVID
pandemic when the inmates were on lockdown, and he had to access them in their cells.

Dr. Stewart did not find evidence of carpal tunnel syndrome on the right in his examination
or in the EMG/NCS and did not believe any compression neuropathies that the Petitioner may have
sustained were caused by his work. Dr. Bradley’s examination of the Petitioner did reveal signs
of both carpal and cubital tunnel bilaterally. He reviewed the detailed work history and job
descriptions and found that the Petitioner’s conditions were causally related to his work.

Dr. Stewart did not consider the 13 years during which the Petitioner was a corrections
officer nor his three years as a trainer, even though a detailed job description and work history was
available to him prior to his deposition. The Appellate Court has held that work history extending
years before a claimant’s alleged manifestation date is relevant because a repetitive-trauma injury
is one which has been shown to be caused by the performance of the claimant's job and has
developed gradually over a period of time, without requiring complete dysfunction. PPG Indus. v.
1llinois Workers' Comp. Comm'n, 2014 IL App (4th) 130698WC, q 19, 22 N.E.3d 48.

Dr. Bradley did take the Petitioner’s entire work history into consideration in forming his
causation opinion. He considered the very detailed typed description of the Petitioner’s activities.
Although the Respondent had this description prior to Dr. Stewart’s deposition, it did not provide
it to him. The Arbitrator gives greater weight to the opinions of Dr. Bradley. His opinions are
further supported by the Petitioner’s reports that he began experiencing symptoms five years prior

to seeking treatment — while he was still a corrections officer or just finishing his work as a
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corrections officer. These reports were consistent with Dr. Bradley’s explanation of how carpal
tunnel develops. Dr. Bradley’s opinions also deserve greater weight. because he was the
Petitioner’s treating physician and had more opportunities to become familiar with the Petitioner
and his condition — especially prior to having surgery.

Therefore, the Arbitrator finds that the Petitioner has proved by a preponderance of the
evidence that his bilateral carpal and cubital tunnel syndromes arose out of and in the course of his

employment and were causally related to his work duties.

Issue (J): Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable and necessary
medical services?

The right to be compensated for medical costs associated with work-related injuries is at
the very heart of the Workers' Compensation Act. Hagene v. Derek Polling Const., 388 1ll. App.
3d 380, 383,902 N.E.2d 1269, 1273 (2009).

Although Dr. Stewart was critical of the number of X-rays taken and insufficient
conservative care prior to surgery, Dr. Bradley thoroughly explained the rationale for his course
of treatment. Based on this and the findings above, the Arbitrator finds that the medical services
provided to the Petitioner were reasonable and necessary and orders the Respondent to pay the
medical expenses contained in Petitioner’s Exhibit 1. The Respondent shall have credit for any
amounts already paid or paid through its group carrier. Respondent shall indemnify and hold

Petitioner harmless from any claims arising out of the expenses for which it claims credit.

Issue (L.): Whatis the nature and extent of the Petitioner’s injury?
Pursuant to Section 8.1b of the Act, permanent partial disability from injuries that occur

after September 1, 2011, is to be established using the following criteria: (i) the reported level of
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impairment pursuant to subsection (a) of Section 8.1; (ii) the occupation of the injured employee;
(ii1) the age of the employee at the time of the injury; (iv) the employee’s future earning capacity;
and (v) evidence of disability corroborated by the treating medical records. 820 ILCS 305/8.1b.
The Act provides that, “No single enumerated factor shall be the sole determinant of disability.”
1d.

(1) Level of Impairment. There was no AMA impairment rating produced.

Therefore, the Arbitrator gives this factor no weight.

(11) Occupation. The Petitioner still works as a counselor for the Respondent. Barring
another COVID lockdown, it is unlikely that the Petitioner will be performing work that involves
forceful grasping or prolonged and repeated flexion and extension of his elbows. The Arbitrator
places some weight on this factor.

(ii1))  Age. The Petitioner was 57 years old at the time of the injury. He has several work
years left during which time he will need to deal with the residual effects of the injuries. The
Arbitrator places some weight on this factor.

(iv)  Earning Capacity. There was no evidence of limitation of the Petitioner’s earning

capacity. Therefore, the Arbitrator places no weight on this factor.

(v) Disability. The Petitioner’s achieved a good result from his surgery and was
returned to work full duty. He complained of right-sided symptoms but has opted for conservative
treatment rather than surgery. Apparently, his right-sided symptoms are not severe enough to
require surgery. The Arbitrator puts some weight on this factor.

Therefore, the Arbitrator finds the Petitioner’s permanent partial disability to be 9 percent

of the left arm, 9 percent of the left hand, 5 percent of the right arm and 2 percent of the right hand.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))

COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)

|:|PTD/Fatal denied

|Z| Modify Temporary Disability, |Z| None of the above
Credit

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

DIANA PORTILLO,

Petitioner,

Vs. NO: 21 WC 19107

GEORGIA NUT COMPANY,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of whether Petitioner
sustained repetitive trauma injuries manifesting on April 29, 2019, whether Petitioner provided
timely notice, whether Petitioner's condition is causally related to her work activities, entitlement
to Temporary Total Disability benefits, entitlement to incurred medical expenses as well as
prospective medical care, and Respondent's credit, and being advised of the facts and law, modifies
the Decision as set forth below but otherwise affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof. The Commission remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial
Commission, 78 1l1. 2d 327 (1980).

PROLOGUE
The Commission observes Petitioner’s personal identity information was unredacted from

Petitioner’s Exhibit 2 and Respondent’s Exhibit 3. The Commission cautions Counsel to adhere to
Supreme Court Rule 138. 7/l S. Ct. R. 138 (eff. Jan. 1, 2018).
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CONCLUSIONS OF LAW
1. Accident

The Arbitrator concluded Petitioner sustained repetitive trauma injuries manifesting on
April 29, 2019, the date Dr. Edelstein diagnosed her with bilateral carpal tunnel syndrome and
imposed work restrictions. The Commission’s analysis of the evidence yields the same outcome.
We note, however, the Decision improperly references an alternative “valid manifestation date of
April 20, 2021.” The Commission emphasizes a claimant in a repetitive trauma claim is held to
the same standard of proof as a claimant alleging a single, definable accident and “must prove a
precise, identifiable date when the accidental injury manifested itself.” Three “D” Discount Store
v. Industrial Commission, 198 1ll. App. 3d 43, 47 (4th Dist. 1989). Here, Petitioner alleged, and
proved, an April 29, 2019 manifestation date. ArbX1. As such, the Commission strikes the fourth
sentence from the second full paragraph on Page 9.

II. Notice

On the Request for Hearing, Petitioner alleged notice was provided to her supervisor, Raul
Rebota, in September 2019. ArbX1. On Review, Respondent argues this constitutes a “binding
judicial admission” that Petitioner failed to provide timely notice of her April 29, 2019 accident.
The Commission disagrees and notes Respondent’s argument fails to consider the implications of
its claim for credit. To be clear, on the Request For Hearing, Respondent sought credit pursuant to
§8(j), which provides, inter alia, that in the event the employee receives medical benefits through
a group plan contributed to by the employer, “the period of time for giving notice of accidental
injury and filing application for adjustment of claim does not commence to run until the
termination of such payments.” 820 ILCS 305/8(j) (Emphasis added). Here, Respondent’s payment
ledger in support of its §8(j) credit (RX10) reflects medical payments were last made on March
12, 2022; as such, under the plain language of §8(j), the 45-day notice period did not expire until
April 25, 2022. Therefore, Petitioner’s provision of notice in September 2019 was timely.

II1. Temporary Disability

The Arbitrator found Petitioner proved entitlement to Temporary Total Disability (“TTD”)
benefits. The Commission agrees, however, we find the award itself requires correction;
specifically, the Arbitrator awarded two overlapping periods of benefits, which is impermissible
under the Act, and the Decision fails to identify the applicable benefit rate. The Commission strikes
the last three paragraphs on Page 15 and substitutes the following analysis:

On the Request for Hearing, Petitioner alleged entitlement to TTD benefits from May 28,
2021 through March 1, 2022. ArbX1. The record reflects Petitioner was off work as of her left
carpal tunnel release surgery on May 28, 2021. Petitioner testified she remained off work for
approximately three months thereafter. T. 62-63. The Commission observes Petitioner’s testimony
is corroborated by Dr. Rhode’s August 20, 2021 initial evaluation, wherein the doctor documented
Petitioner had not yet returned to work following surgery with Dr. Miller. PX5. That day, Dr.
Rhode authorized Petitioner off work, and his records demonstrate he kept Petitioner off work
until January 24, 2022, when Petitioner was released to full duty pending surgery. PXS5.
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The Commission finds Petitioner is entitled to TTD benefits from May 28, 2021 through
January 24, 2022. Petitioner’s average weekly wage was calculated at $589.50, which yields a
TTD rate of $393.00 ($589.50 / 3 x 2 = $393.00). The Commission finds Petitioner is entitled to
34 4/7 weeks of TTD benefits, representing the single continuous period of May 28, 2021 through
January 24, 2022, at the rate of $393.00 per week.

1V. Correction

The parties stipulated Respondent is entitled to a §8(j) credit of $2,449.11 (ArbX1),
however the Decision omits the stipulated credit. The Commission corrects the Decision to
incorporate Respondent’s §8(j) credit of $2,449.11.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 31, 2023, as modified above, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $393.00 per week for a period of 34 4/7 weeks, representing May 28, 2021 through
January 24, 2022, that being the period of temporary total incapacity for work under §8(b), and
that as provided in §19(b), this award in no instance shall be a bar to a further hearing and
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of
$14,768.71 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. Respondent shall
be given a credit of $2,449.11 for medical benefits that have been paid, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in §8(j) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide and
pay for right wrist treatment as recommended by Dr. Blair Rhode, as provided in §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $36,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 15 _Raychel 4. Weoley
RAW/mck

0O: 12/11/24 i) Stephen ), Wath
43 7

1s/ Deborats L. Simpson
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (§8(e)18)
|:| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Diana Portillo Case #21 WC 19107
Employee/Petitioner
v. Consolidated cases:

Georgia Nut Company
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable McLaughlin, Arbitrator of the Commission, in the city of
Chicago, on 9/5/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
@ What was the date of the accident?

|E Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|E What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SN EZOomMmUOw

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |E Is Petitioner entitled to any prospective medical care?

L. |E What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [ ] Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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FINDINGS

On the date of accident, 4/29/19, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $30,143.23 the average weekly wage was $589.50

On the date of accident, Petitioner was 48 years of age, single with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $ for TPD, $ for maintenance, and $
for other benefits, for a total credit of $

Respondent is entitled to a credit of § under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $14,768.71 as provided in Section 8(a) of
the Act.

Respondent shall authorize and pay for the right carpal tunnel release and the post-surgical therapy as
prescribed by Dr. Rhose.

Respondent shall pay Petitioner temporary total disability benefits of 35-4/7 weeks, commencing 5/28/21
through 8/28/21, and 8/20/21 through 1/24/22 and as provided in Section 8(b) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;

however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

OCTOBER 31, 2023

@,_/Q_/’//*

Signature of Arbitrator

ICArbDec19(b)
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Findings of Fact

On the date of the work injury Diana Portillo, herein referred to as Petitioner, was
employed by Georgia Nut Company. (A.12).

Georgia Nut is a nut packing facility located in Niles, IL. and packages various types of
nuts. (A 13.15). The petitioner began working for Georgia Nut on September 5, 2017. (A.18).
stopped working for Georgia Nut in August of 2021, after her left carpel tunnel release surgery.
(A.18, 94). The petitioner testified that she started at Georgia Nut with a rate of $15.75 per hour.
(A.75).

Petitioner job title was Line Lead. (A.19). The duties of a Line Lead were supposed to
be to take care of paperwork and take care of labor, despite her job title the petitioner worked in
packing. (A.19).

Packing involves working on an assembly line, taking bags of nuts from a conveyer belt
and putting them into boxes. (A.21). Part of her duties were to assemble a box. (A.22). The
boxes are stacked flat in front of her at waist height. (A.25). Petitioner would pick up the flat
box by pinching it with her five fingers. (A.27). She then used both hands to press the sides of
the box and fold the box. (A.26, 30). She would hold it with the left hand and push it with the
right hand to make into box shape. (A.27, 29).

The bags of the product are on the conveyer belt. (A.21). The bags vary in size from 1.5
ounces to 40 ounces. (A.22). Petitioner would put the bags into the box, as the box continued
down the conveyor belt. (A.22). To grab the bags of nuts, Petitioner would close her hand on
the bags and take it over to the box requiring her to flex her wrists down to the grab the bags and

extend them back up to move the bags to the box. (A.24, 25).
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The conveyer belt was vibrating all the time. (A.23). She said that when she touched the
belt, it was vibrating into her hands, shaking her hands back and forth. (A.33, 34).

Petitioner performed this packing job for seven and a half hours a day and would make
Approximately 30 boxes of nuts per minute. (A.31).

The petitioner first sought medical treatment in 2019. because she was experiencing a
burning pain and numbness in her hands, (A.53,55, 80).

Unable to perform her work duties because of her injury the petitioner was temporarily
suspended until she was able to provide was told to get a doctor’s note supporting her claims.
(A.50). On April 29, 2019, the petitioner’s doctor, Dr. Edelstein, put her on work restrictions for
her injuries. (A.35). She obtained the doctor’s note and was put on packing for only 20 minutes
per day. (A.51).

On or about April 6, 2020, petitioners job duties changed again to the 499 line on the
second shift, which she did for two years. (A.20,36). On the 499 Line, petitioner had to lift
product onto a table using a shovel and then mix product with the shovel in a fast manner.
(A.38). She then had to put the product into boxes. (A.44). While she was performing these
duties, she felt pain and numbness all the time. As such Petitioner was not able to do that job at
Georgia Nut. (A.46).

The petitioner was initially examined on February 5, 2019, by Dr. Edelstein. At that
time, she reported hand numbness for 3 months. She returned to Dr. Edelstein on April 29, 2019,
at which time he diagnosed the petitioner with bilateral carpel tunnel syndrome and placed the
plaintiff on lifting restrictions of 10 Ibs. with limited repetitive movements of her hands. It was
her understanding that the lifting restrictions were due to the vibration of the conveyer belt and

the repetitive work she was doing. (A.57). He also recommended an EMG, which was
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performed at Swedish Covenant. Petitioner returned to Dr. Edelstein on July 15, 2019; at which
time she was referred to a hand surgeon. The 10 Ibs. lifting restrictions were continued.

On September 24, 2019, the petitioner was seen at Windy City Ortho by Dr. Miller.
(A.58). It was noted that she started experiencing pain six months prior to her visit. (A.91).
Petitioner also reported bilateral wrist and finger pain. Petitioner was diagnosed was bilateral
carpel tunnel syndrome. A brace and medications were prescribed, and the petitioner was told to
return to the office if she wanted to have surgery. Petitioner underwent surgery until May of
2021. (A.59).

On October 15, 2019, petitioner followed up with Dr. Edelstein who again diagnosed
bilateral carpel tunnel syndrome. On October 18, 2019, Dr. Edelstein gave her work restrictions,
of performing the packing job 2x per day for 20 minutes each.

On January 14, 2020, the petitioner returned to Dr. Edelstein. He stated that the
petitioner needed surgery. On March 19, 2020, the petitioner returned to Dr. Edelstein. The
petitioner reported that she couldn’t do surgery because she could not take time off work.

On April 29, 2020, the petitioner was seen by Dr. Miller. At that time, she had
complaints of weakness, fatigue, numbness, and instability. He recommended that she proceed
with a brace.

Her employment with Respondent ended in 2021 when her light duty request could not
be accommodated. (A. 47,49).

The petitioner was seen on May 4, 2021, by Dr. Edelstein for a pre-op for surgery. When
she was seen on May 5, 2021, by Dr. Miller, the petitioner still had complaints of left and right
wrist pain. A left carpel tunnel release was performed on May 28, 2021, at Swedish Covenant by

Dr. Miller.



25IWCC0052

Following the surgery, on August 20, 2021, the petitioner followed up at Orland Park
Orthopedics with Dr. Rhode. Dr. Rhode opined that the bilateral carpel tunnel syndrome was
work related based on his level of causation and placed the petitioner off duty.

She followed up on September 17, 2021, at Orland Park Ortho with Dr. Rhode. At that
time, she had complaints of right wrist pain,

On November 1, 2021, the petitioner followed up with Dr. Rhode. He again opined that
her injury was a work-related bilateral wrist injury due to a highly repetitive job. On that date,
they were still awaiting surgical authorization and the petitioner was kept off duty.

The petitioner returned to work on March 22, 2022, for Amazon Fresh (A.63). Her job
duties require her to explain to customers how to use the App to shop. (A.65). This is a light
duty job, and she performs no manual labor at Amazon Fresh. (A.65). She only works part time,
between 20 to 22 hours per week. (A.65). She earns $16.80 per hour. (A.66). The petitioner
said that it is not possible for her to remain completely off work. (A.64).

At the time of this hearing petitioner testified that she still suffers from numbness in her
hands. (A.16). At the time of the hearing, petitioner had surgery to her left hand, but wants
surgery to her right hand. (A.18).

In her right hand, she has pain when sweeping, vacuuming, putting on her makeup,
driving, lifting, folding, writing, and tying. (A.68). Petitioner testified that she needs assistance
with household activities like mopping, sweeping, and groceries. (A.69).

Before working at Georgia Nut, the petitioner did not seek medical treatment for her
wrists and did not have treatment for carpel tunnel syndrome. (A.52). nor did she have

difficulties with her daily activities due to pain in her wrists or hands. (A.53).
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The petitioner testified that at the beginning of her treatment, she notified her
manager named Eric about her injuries. (A.72). Eric was replaced by Raul Rivota. (A. 72).
The petitioner said that she was telling Raul all the time about her injuries. (A.73).

Also, when she received the work restrictions in April of 2019, she took those to the
human resources department and gave them to Brian Morales. (A.73). Respondant

accommodated her restrictions in April of 2019. (A.92).

BRIAN MORALES

Brian Morales testified that he is a Human Resources Generalist at Georgia Nut for 4-5
years. (A.111, 129).

Brian Morales testified that there are three shifts at Georgia Nut. He worked during the
first shift, from 6am to 4 or 4:30 pm. (A.136). The second shift was from 3pm to 11pm.
(A.136). The third shift goes until 7 am. (A.137).

Morales testified was not the petitioner’s direct supervisor, and as such he did not oversee
Petitioners work on a daily basis. (A. 125,127).

Morales testified that the petitioner was hired as a Line Lead. Morales reviewed two job
descriptions. “Line Lead Foreman Fill Bag” was marked as Respondent’s Exhibit 5. Line lead
is a supervisory role. (A.114). The job description, however, also includes case packing, carton
packing, and box making. (A.133). “Hand Packaging Operator” was marked as Respondent’s
Exhibit 6. Hand Packaging Operator is a packaging role to fill boxes. (A.114). Both job
descriptions applied to the petitioner. Therefore, petitioner performed some hand packaging.
(A.117,133).

Morales testified that the petitioner brought her the work restrictions on April 29, 2019.

At which time, the Respondent accommodated her restrictions. (A.120). In August of 2021,

5
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Morales received a call from the petitioner which informed him that she was not able to return to

work due to her hand injuries. (A.122).

EVIDENCE DEPOSITION OF DR. BLAIR RHODE

The evidence deposition of Dr. Blair Rhode was taken on June 20, 2022. (PX.7). Dr.
Rhode treated the petitioner’s right wrist carpal tunnel syndrome. (Rhode, 9). Dr. Rhode stated
that forceful, repetitious, vibratory jobs, as well as forceful repetitive activities, cause carpal
tunnel syndrome. (Rhode, 11).

The petitioner advised Dr. Rhode that her primary job was to package 12-ounce bags into
boxes. (Rhode, 16). She described it as highly repetitive with a component of vibratory
exposure and repetitive gripping. (Rhode, 16).

Based on his examination of the Petitioner it was Dr. Rhode’s recommendation to
proceed with the right carpel tunnel release. (A.24, 28). Dr. Rhodes recommended Petitioner
stop working during the course of her treatment until January 24, 2022, at which time she was
released back to work full duty pending surgical authorization. (A.26).

It is Dr. Rhodes opinion that the petitioner’s repetitive job duties caused Petitioners right
and left wrist, carpal tunnel syndrome. (Rhode, 17, 29, 30). The need for the carpal tunnel

releases are due to the plaintiff’s job activities. (Rhode, 31).

Evidence Deposition of Micheal Bryan Neal

Dr. Neal performed an IME on February 16, 2022. (Neal, 12). Dr. Neal concluded that
the petitioner’s right or left sided carpal tunnel syndrome was not due to her job duties. (Neal,

29, 30). Dr. Neal believed that the cause is idiopathic, which means that the cause is unknown.
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(Neal, 42). Dr. Neal agreed that the petitioner’s treatment was reasonable and necessary. (Neal,

37). Dr. Neal agreed that repetitive work activities can cause carpal tunnel syndrome. (Neal, 52).

Conclusions of Law

C. Whether an accident occurred that arose out of and in the course of Petitioner's
employment ?

The Arbitrator finds that the injuries suffered by the Petitioner occurred out of and in the
course of her employment with the Respondent.

The arbitrator finds the petitioner’s credible and un-rebutted testimony establishes that
April 29, 2019, is a valid manifestation date for her injuries.

In a repetitive trauma case, there are multiple potential dates for when the injury

manifests itself. Peoria County Bellwood Nursing Home v. Ind. Comm, 115 I11.2d 524, 106

[l.Dec. 235, 238 (1987). The manifestation date is defined as the date on which both the fact of
the injury and the causal relationship of the injury to the claimant’s employment would have
become plainly apparent to a reasonable person. Id. This could be the date that the petitioner
first sought medical treatment for her condition. Id. Alternatively, when the employee
recognizes that she has a work-related condition but has continued working, the manifestation
date can be the last day that the Petitioner worked prior to disablement, or the time at which she
can no longer perform her job. Id.

Arbitrator finds the Petitioners credible testimony that in 2019, the petitioner started to
experience pain due to repetitive tasks. She said that she was experiencing numbness in her
hands, which she had been experiencing for approximately three months. (A.53, 80). At that
time, she also had a burning pain. (A.55). In addition, she was having trouble doing everyday

tasks. (A.54).
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Petitioner first sought medical treatment and was placed on work restrictions by Dr.
Edelstein on April 29, 2019. It was at this time, when she was placed on work restrictions for the
first time, that the causal relationship of the injury to the claimant’s employment should have
been made apparent to the petitioner. Arbitrator concludes that the manifestation date is April
29, 2019, when the Petitioner was suffering from pain and numbness in her wrists.

Arbitrator also finds, based on Petitioners testimony, that her job duties involved constant
repetitive movements of her wrists and hands, and that her accident arose out of and in the course
of her employment with Respondent.

Arbitrator gives great weight to medical records to support said conclusion. Petitioners
February 5, 2019, visit with Dr. Edelstein notes that at that time, she reported hand numbness for
3 months. On September 24, 2019, when the petitioner was seen at Windy City Ortho by Dr.
Miller, it is noted that she started experiencing pain six months prior. (A.91). At the August 20,
2021, when the petitioner followed up at Orland Park Orthopedics with Dr. Rhode, Dr. Rhode
opined that the bilateral carpel tunnel syndrome was work related based on his level of causation
and placed the petitioner off duty.

In addition, Dr. Rhode testified that there was no evidence of a pre-existing condition.

He said that the petitioner did not exhibit the risk factors for carpal tunnel, such as thyroid
disease or diabetes. (Rhode, 18).

Further, the doctor’s opinions support a finding that the petitioner’s job duties were due
to repetitive trauma. Dr. Rhode testified that the petitioner’s repetitive job duties caused her
right and left wrist, carpal tunnel syndrome. (Rhode, 17, 29, 30).

The Arbitrator gives lessor weight to the testimony of Brian Morales in relation to the

petitioner’s job duties. While he was aware of the petitioner’s job title, and knew of her job
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duties in general, he testified that he was not the petitioner’s direct supervisor and had little
knowledge of what work she was actually doing on a daily basis.

The Arbitrator finds that the testimony of Dr. Rhode is more credible than that of the
respondent’s IME doctor, Dr. Neal, who testified that that the cause of the petitioner’s condition
was idiopathic, or unknown. (Neal, 42).

The Arbitrator has carefully reviewed and considered all medical evidence along with all
testimony. Based upon the above facts the Arbitrator finds that the petitioner sustained an injury
that arose out of and in the course of her employment with Respondent. The Arbitrator finds that
the injury manifested itself on April 29, 2019, which is the date that she sought medical
treatment Dr. Edelstein, who at that time placed on work restrictions. The Arbitrator notes,
however, that the petitioner continued to work at Georgia Nut despite her pain, and that the last

date that the petitioner worked is also a valid manifestation date of April 20,2021.

E. Whether timely notice of the accident given to the Respondent?

The evidence presented indicates the Petitioner provided timely notice of a work-related
injury to the Respondent. It is well established that the notice provisions of the Workers
Compensation Act are to be liberally construed. WHITE v. FREEMAN UNITED COAL
MINING COMPANY, 2006 I1l. Wrk. Comp. LEXIS 46. Further, a claim will not be defeated by
defective notice in the absence of prejudice. Id.

In this case, the respondent had actual notice of the petitioner’s work-related repetitive
trauma injuries. The petitioner testified that she told her supervisors about her condition when
she first sought medical treatment. The petitioner testified that at the beginning of her treatment,
she notified her manager named Eric about her injuries. (A.72). Eric was replaced by Raul

Rivota. (A. 72). The petitioner said that she was telling Raul all the time about her injuries.
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(A.73). Further, the petitioner was suspended by Respondant due to not being able to do the
work because of her condition. (A.50). She was told to get a doctor’s note, which she did in
April of 2019. (A.50).

The HR Generalist, Morales, confirmed that he was aware of the petitioner’s repetitive
trauma accident. Morales agreed that the petitioner brought her the work restrictions on April
29,2019. (A.120). The note from Dr. Edelstein dated April 29, 2019, specifically states that the
petitioner is to avoid repetitive hand movements as much as possible. (PX.2, pg 226 of 250). At
that time, Georgia Nut accommodated her restrictions. (A.120).

Further, the petitioner testified that she resigned due to her inability to perform the work.
She testified that she left the employment with Georgia Nut, when she could no longer work due
to her condition. (A.37). The petitioner asked Brian Morales in HR for light duty, but light duty
work was not provided. (A.49). This was confirmed by Morales who testified that In August of
2021, he received a call from the petitioner that she was not able to return to work due to her
hand injuries. (A.122).

Therefore, Arbitrator concludes that the respondent had actual notice of the accident

within the time prescribed by The Act.

F. Whether the petitioner’s current condition of ill-being causally related to the
injury?

The Arbitrator finds that the petitioner’s current condition of ill-being is causally related
to the work accident she sustained on April 29, 2019. This finding is based upon the petitioner’s
testimony, which the Arbitrator finds to be credible, on the medical records submitted, as well as

on the opinion of Dr. Rhode.

10
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A claimant must show, by a preponderance of the evidence, that she suffered
a disabling injury that arose out of and in the course of her employment. Baggett v.
Industrial Comm 'n, 201 11l. 2d 187, 194 (2002). An injury "arises out of' one's
employment if it originated from a risk connected with, or incidental to, the
employment and involved a causal connection between the employment and the
accidental injury. /d. "In the course of' refers to the time, place, and circumstances of
the accident. //linois Bell Telephone Co. v. Industrial Comm'n, 131 1l1. 2d 478,483
(1989). Both elements must be present at the time of the claimant's injury to justify
compensation under the Act. /d.

It is well-settled that there is no legal requirement that a certain percentage of
the workday be spent on repetitive tasks norder to establish the repetitive nature of a
claimant's job duties. Edward Hines Precision Components v. Industrial Comm'n,
356 I11. App. 3d 186, 194 (2005). The Commission is allowed to consider evidence,
or the lack thereof, of the repetitive "manner and method" of a claimant's job duties.
Williams v. Industrial Comm 'n, 244 111. App. 3d 204, 211 (1993) (citing Perkins
Product Co. v. Industrial Comm 'n, 379 111. 115, 120, 39 N.E.2d 372 (1942)). The
question of whether a claimant's work activities are sufficiently repetitive in nature
as to establish a compensable accident under a repetitive trauma theory will be
decided based upon the particular facts in each case, and it is the province of the
Commission to resolve this factual issue. Williams, 244 111. App. 3d at 210-11.

In addition, an employee who alleges an injury based upon repetitive trauma
must "showthat the injury is work-related and not the result of a normal degenerative

aging process." Peoria County Bellwood Nursing Home v. Industrial Comm'n, 115

11
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I11. 2d 524, 530 (1987); Glister Mary Lee Corp. v. Industrial Comm'n, 326 111. App.
3d 177, 182 (2001). "It is axiomatic that employers take their employees as they find
them." Sisbro, Inc. v. Industrial Comm'n, 207 111. 2d 193,205 (2003). When an
employee has a preexisting condition, "recovery will depend on the employee's
ability to show that a work-related accidental injury aggravated or accelerated the
preexisting disease such that the employee's current condition of ill-being can be said
to have been causally connected to the work-related injury and not simply the result
of a normal degenerative process of the preexisting condition." Id. at 204-05. A
claimant need only prove that her work for the employer "was a causative factor in
the resulting condition of ill-being." (Emphasis in original.) /d. at 205.

In repetitive trauma cases, the claimant "generally relies on medical testimony
establishing a causal connection between the work performed and claimant's
disability." Nunn v. Industrial Comm'n, 157 Ill. App. 3d 470, 477 (1987); see
Johnson v. Industrial Comm'n, 89 11l. 2d 438, 442-43 (1982). Of course, ""[e]xpert
opinions must be supported by facts and are only as valid as the facts underlying
them."' Gross v. lllinois Workers' Compensation Comm'n,2011 IL App (4th)
100615WC, 124 (quoting In re Joseph S., 339 1ll. App. 3d 599,607 (2003)).""An
expert opinion is only as valid as the reasons for the opinion."" Id. (quoting Kleiss v.
Cassida, 297 111. App. 3d 165, 174 (1998)). "The proponent of expert testimony must
lay a foundation sufficient to establish the reliability of the bases for the expert's
opinion." /d.

The Arbitrator finds that the petitioner’s work activities were sufficiently

repetitive in nature as to establish a compensable accident. In support of the finding

12



25IWCC0052

Arbitrator relies on the petitioner's credible testimony as well as her medical records
and the opinion of Dr. Rhode. Petitioner testified that prior to working for Georgia
Nut, she did not experience problems with her hands or wrists. She testified that in
2019, she started experiencing symptoms in her bilateral wrists as she was doing her
repetitive work. As noted above, the Petitioner credibly testified that her job with
respondent involved constant repetitive movements of her wrists and hands, as well
as exposure to vibrations. The medical records further support a finding that the
petitioner’s injuries were due to her repetitive job duties. Those records show that
she did not undergo any medical treatment for her bilateral wrists prior to working for
Respondent. Furthermore, the medical testimony establishes a causal connection
between the work performed and claimant's disability. Dr. Rhode testified that the
petitioner’s activities at Georgia Nut were the cause of the development of both her
right and left carpal tunnel syndrome and were the cause of the need for both her right
and left carpal tunnel releases. Dr. Rhode noted that the petitioner had none of the
risk factors for the development of carpel tunnel syndrome,
The Arbitrator gives less weight to Dr. Neal’s conclusions in that that are not
supported to the rest of the evidence presented at trial.
The Arbitrator has carefully reviewed and considered all medical evidence along with all
testimony and concludes a causal connection exists between the petitioner’s current condition of

ill-being and the work accident she sustained on April 29, 2019.

G. What were the petitioner’s earnings.

13
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The Arbitrator provided his calculations in the Statement of Facts. Petitioner earned a total of
$30,143.23 in wages over the course of the 52-weeks prior to the work accident alleged in this
action, which is an average weekly wage of $579.68.

The Arbitrator does note that Respondent agreed to an average weekly wage of $589.50.
Petitioner is not due benefits in this cause of action; however, the Arbitrator does take a position
that Petitioner’s average weekly wage for the sake of calculation at the time of the alleged date
of loss was $589.50/week and finds Petitioner has not met her burden of proof as to overtime or
any additional income.

J. Whether the medical services that were provided to the petitioner reasonable and

necessary? Has Respondent paid all appropriate charges for all reasonably and necessary
medical services?

The Arbitrator finds that the medical treatment that the petitioner received is causally
related to the work accident she sustained on April 29, 2019, and that the medical bills that were
submitted as Petitioner’s Exhibit 8 constitute reasonable and necessary medical treatment
pursuant to Section 8(a) of the Act. Dr. Rhode and Dr. Neal both testified that the course of
treatment that the petitioner underwent was reasonable and appropriate for her injuries. The
Arbitrator therefore finds that this course of treatment is reasonable and related to the injuries she
sustained.

With respect to the bills listed in Exhibit 8, the Arbitrator finds that the bills constitute
reasonable and necessary medical treatment pursuant to Section 8(a) of the Act. Petitioner’s
Exhibit 8 shows a total amount of charges of $14,76871. Based on the above, the Arbitrator
awards the petitioner the medical expenses in petitioner’s exhibit 8 in the amount of the balance

of $14,76871 pursuant to the medical fee schedule in Section 8.2 of the Act.

K. Whether Petitioner entitled to prospective medical treatment?

14
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The Arbitrator finds that the respondent shall be responsible for payment of the right
carpal tunnel release as recommended by the petitioner’s treating physician, Dr. Rhode. The
petitioner testified that she was seen by Dr. Rhode and that Dr. Rhode recommended a carpal
tunnel surgery on the right. Dr. Rhode testified that his current recommendation is a right carpal
tunnel release. (PX. 7). He said that following the surgery, the petitioner will need post
operative therapy. (PX. 7, p34). He testified that he would expect her to be off of work for
twelve weeks following the right carpal tunnel release. (PX. 7, p34).

Based upon the above, the Arbitrator finds that the respondent shall be responsible for the

authorization and payment of the right carpal tunnel release, as recommended by Dr. Rhode.

L. Whether compensation is due for temporary total disability?

The Arbitrator finds that the petitioner was restricted from work for three months while
she was recovering from the left carpal tunnel release. The surgery occurred on May 28, 2021.
Three months from that date is August 28, 2021, which converts to 13 1/7 weeks. Arbitrator
finds that the Petitioner has met her burden as to this issue.

The Arbitrator also finds that the petitioner was restricted from work by Dr. Rhode from
August 20, 2021, until January 24, 2022, at which time she was released back to work full duty
pending surgical authorization, which is a period of 22 3/7 weeks.

Based on the above, the Arbitrator finds that the petitioner was restricted from work for a
period of 35 and 4/7 weeks. This finding is based upon the testimony of the petitioner which the
Arbitrator finds credible and is also based on the medical records. Based on this, the Arbitrator

finds that the petitioner is entitled to 35 and 4/7 weeks of temporary total disability benefits.

15



ILLINOIS WORKERS’ COMPENSATION COMMISSION
DECISION SIGNATURE PAGE

Case Number 20WC023492

Case Name Armando Mendez Soto v.
Gillespie Automotive, LLC

Consolidated Cases

Proceeding Type Petition for Review
Decision Type Commission Decision
Commission Decision Number 25IWCC0053

Number of Pages of Decision 15

Decision Issued By Marc Parker, Commissioner
Petitioner Attorney Alexandra Broderick
Respondent Attorney Paul Dykstra

DATE FILED: 2/5/2025

lsiMare Parvker, Commissioner

Signature




25IWCC0053

20 WC 023492
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF LAKE ) [ Rreverse

[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Armando Mendez Soto,

Petitioner,

VS. NO: 20 WC 023492

Gillespie Automotive, LLC,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, notice, causal connection,
medical expenses, temporary total disability, and permanent partial disability, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto

and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed May 17, 2024, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $17,400.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 s/ Ware Parker

MP:yl Marc Parker

o 1/30/25

68 s/ Canolyn M. Dolierty

Carolyn M. Doherty

Is) Clrnistophen 4 Famis
Christopher A. Harris
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
) |:| Rate Adjustment Fund (§8(g)
COUNTY OF Lake ) [ ] Second Injury Fund (§8(c)18)
IE None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Armando Mendez Soto Case # 20 WC 23492
Employee/Petitioner
V. Consolidated cases:

Gillespie Automotive, LILC.

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.

The matter was heard by the Honorable Michael Glaub , arbitrator of the Industrial Commission,

in the city of Waukegan ,on _2/14/24 . After reviewing all of the evidence

presented, the arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to

this document.

DISPUTED ISSUES

A. [] Was the respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

[] Was there an employee-employer relationship?

X Did an accident occur that arose out of and in the course of the petitioner's employment by the respondent?
[ ] What was the date of the accident?

X] Was timely notice of the accident given to the respondent?

X Is the petitioner's present condition of ill-being causally related to the injury?

[] What were the petitioner's earnings?

[] What was the petitioner's age at the time of the accident?

[] What was the petitioner's marital status at the time of the accident?

- T EQmEBUOw

X] Were the medical services that were provided to petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [X] What temporary benefits are in dispute?
[ JTPD [ ] Maintenance X TTD
L. [X] What is the nature and extent of the injury?
M. [_] Should penalties or fees be imposed upon the respondent?
N. []1s the respondent due any credit?
O. Other

ICArbDec 2/10 69 W Washington Street Suite 900 Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

*On 6/22/2020 , the respondent Gillespie Automotive, LLC. was
operating under and subject to the provisions of the Act.

+ On this date, an employee-employer relationship did exist between the petitioner and respondent.

+ On this date, the petitioner did sustain injuries that arose out of and in the course of employment.
mAYmA

« Timely notice of this accident was given to the respondent.

« Petitioner's current condition of ill-being is causally related to the accident.
+ In the year preceding the injury, Petitioner earned $24,960.00; the average weekly wage was $480.00.

* On the date of accident, Petitioner was 46 years of age, single with 2 dependent children.

* Petitioner has received all reasonable and necessary medical services.

* Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

* Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, ,and
$0 for other benefits, for a total credit of $0.

* Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner directly for the following outstanding medical services, pursuant to the Illinois
Medical Fee Schedule and Sections 8(a) and 8.2 of the Act: Dr Parreno ($220.00); Petitioner paid $120.00 to
Dr. Parreno Riverside Health Clinic ($5,995.00); Lakeshore Open MRI ($2,320.00); G&T Orthopedics
($960.00);

Respondent shall pay Petitioner temporary total disability benefits of $ 320.67 per week for 8 weeks, commencing
3/22/21 through 5/16/21, as provided in Section 8(b) of the Act.

The Arbitrator makes an award of 7.5% loss of use of the right leg under Section 8(e) which corresponds to 16.125 weeks
of permanent partial disability benefits at a weekly rate of $320.67

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the

Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest of % shall accrue from the
date listed below to the day before the date of payment; however, if an employee's appeal results in either no change or a

decrease in this award, interest shall not accrue.

Michael A. Glaub
ICArbDec p. 2 Signature of arbitrator MAY 17 2 0 2 4
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FINDINGS OF FACT

This matter proceeded to hearing on February 14, 2024 in Waukegan, Illinois before
Arbitrator Michael Glaub. Issues in dispute include accident, notice causal connection, unpaid
medical bills, temporary total disability “TTD” benefits, the nature and extent of injury.
Arbitrator’s Exhibit “Ax” 1.

The parties stipulated that at the time of the alleged accident, the parties were operating
under the Act, that the AWW was $480.00 and that the Petitioner was 46 years old, single with 2
dependents.

Petitioner testified through the use of a Spanish interpreter. Petitioner testified that he was
employed by Gillespie Ford as a porter (T9). His duties included cleaning cars, throwing away
oil and moving cars (T9-10). Petitioner testified that was on his feet most of the day (T10).

Petitioner testified that he had no prior history of injury to his right knee, although he once
had a mosquito bite to his right leg at Six Flags that required him to be seen at a hospital (T10.)
He was able to perform his job duties without issue prior to June 22, 2020 (T11). On June 22,
2020, he was given the keys by client relations to bring a client’s car around and was walking
towards the parking lot when he slipped and fell and hurt his knee (T12). Petitioner testified that
he slipped on oil on the pavement (T12). After the accident he noted that he was not able to walk
well (T13). Petitioner testified that he went to look for the manager, after the accident, but the
manager had already left for the day (T13). Petitioner reported the accident the next morning to
his manager Anthony (T13).

Petitioner sought treatment with Dr. Xavier Parreno on July 1, 2020 (PX 1). At that time,

he complained of right knee pain and inflammation when he slipped at work. The notes of Dr
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Parreno mentioned that Petitioner had seen a chiropractor. Petitioner acknowledged at arbitration
that he had previously gone to see a chiropractor, but chiropractor was too expensive, therefore,
Petitioner was never actually treated by the chiropractor (T14). Petitioner further clarified that the
accident date was in fact June 22, 2020 (T15). He was taken off work for one week by Dr. Parreno.
Petitioner testified that he although he was taken off work by Dr. Parreno, Petitioner kept working
as he had no money to pay his bills (T16).

Petitioner testified that he resigned from his job with Respondent in August of 2020.

Petitioner next sought treatment with Riverside Health Clinic on September 11, 2020
complaining of ongoing right knee pain (PX 2). Petitioner reported a consistent accident history
of walking in the parking lot of his work place when he slipped on oil. Dr. Hudson recommended
therapy 2-3 times per week and further recommended an MRI if there were no improvement.

Petitioner was referred by Dr. Hudson for a right knee MRI which he underwent at
Lakeshore MRI on October 1, 2020. Under clinical history, the MRI notes: “work related injury
with knee pain”. The impression, as read by the radiologist of the MRI was: “medical meniscal
tear involving the posterior horn, extending to the midbody region., joint effusion.”

Post MRI, Petitioner was referred by Riverside Health Clinic to Dr. Giannoulias at G & T
Orthopaedics (T 20). During the initial exam with Dr. Giannoulias on October 15, 2020, Petitioner
was diagnosed with a right knee medical meniscus tear (PX 3). Dr. Giannoulias noted that the
MRI revealed a complex tear of the medial meniscus and recommended that Petitioner undergo
surgery for the knee.

Petitioner followed up with Dr. Giannoulias on March 22, 2021, noting continued pain in

the right knee. Dr. Giannoulias stated, “Again, he has a complex tear of the medial meniscus
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which is related to his work injury.” We are waiting for authorization to proceed with surgery.

Petitioner was also placed off work at that time.

Petitioner followed up for the last time with Dr. Giannoulias on May 17, 2021. Again, it
was noted that it was “a work-related meniscus tear.” Surgery was again recommended, and Dr.
Giannoulias noted that Petitioner wanted to undergo the procedure done so that Petitioner could
get back to work. At that time Petitioner was given work restrictions of no lifting over 10 pounds
(PX 3).

Subsequently, Petitioner followed up on May 23 2022 with Dr. Parreno with continued
complaint of right knee pain (PX 1). Petitioner is currently working as a seasonal employee as a
cook (T21, 22). Petitioner advised Dr. Parreno that he noted that he can no longer look for
construction jobs (T. at 22). Further, when standing for long periods of time, Petitioner noted his
knee became swollen (T. at 22). Petitioner testified that he is unable to play with his children as
he did prior to the incident (T22).

Respondent presented several witnesses at trial including Justin Mordica, another Porter.
Mr. Mordica testified that although he worked with Petitioner, he did not talk to Petitioner very
often (T32) and that he also did not speak Spanish (T34). Mr. Mordica filled out a statement
saying he did not witness an accident and did not receive notice of an accident (RX 3). Mr.
Mordica acknowledged, however, that he likely completed the signed statement a month or two
after the alleged accident (T34). On cross exam, Mr. Mordica testified that he did not spend the
entire day with Petitioner on date of accident, June 22, 2020, and further acknowledged that was

not, in fact, Petitioner’s supervisor (T35).
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Phil Brown, another Valet/Porter, was also presented as a witness for Respondent (T36).
Mr. Brown testified that he never spoke to Petitioner and that Petitioner would only speak to the
other Spanish speaking co-workers (T38). Mr. Brown completed, (RX 5), a statement indicating
he never saw Petitioner have an accident and that the alleged work accident was not reported to
him (T39). Mr. Brown acknowledged, however, that he completed the form quite a while after
the alleged accident date (T39). Mr. Brown also acknowledged that he did spend the whole day
with Petitioner on June 22, 2020 and that he does not speak Spanish (T40).

Respondent also brought in Jim Sledz, the General Manger of Gillespie Ford to testify.
Mr. Sledz testified that on average day he wouldn’t speak to Petitioner unless he something
specific to talk to Petitioner about (T44). Mr. Sledz testified that the statements of Phil Brown
and Justin Mordica were taken around November of 2022, approximately 5 months after the
alleged accident (T48). Mr. Sledz testified that Petitioner’s supervisor Anthony (the supervisor to
whom Petitioner claimed to have reported the accident), was no longer an employee of Respondent
as of 2021 (T. at 54). Mr. Sledz further testified that he is not fluent in Spanish (T. at 54).

Respondent next called Colin Wall, a videographer, as a witness. Mr. Wall testified as to
his observations of Petitioner on June 23, 2021. Mr. Wall stated that he saw Petitioner lift a large
bag, but could not identify what was in the bag, nor could state how heavy the object was (T61,
62). Although Mr. Wall recorded Petitioner, the video recorded on that day was not offered into

evidence.
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CONCLUSIONS OF LAW

With respect to the issue of accident the Arbitrator finds as follows:

Petitioner testified that on that date the Petitioner was walking to bring a client’s car back
when he slipped on oil injuring his right knee. The medical records submitted into evidence
corroborate Petitioner’s’ testimony. The Arbitrator took Petitioner’s demeanor into account and
found him to be a credible witness. This was a risk connected to the Petitioner’s employment,
and the accident arose out of and occurred in the course of his employment. While the accident
was unwitnessed, Petitioner’s testimony is unrebutted. Respondent presented no evidence to
dispute that the accident occurred. Based on all of the above including the petitioner’s unrebutted
testimony that was corroborated by the medical records, the Arbitrator finds that on June 22, 2022,
the petitioner sustained an accident occurred that arose out of and in the course of his employment

with the Respondent.

With respect to the issue of notice, the Arbitrator finds as follows:

Petitioner testified that he reported the accident the day after it happened to his supervisor
Anthony. Respondent presented no evidence to successfully rebut this testimony. Each of
respondent’s witnesses authored statement five months after the alleged accident. There was no
evidence introduced to refute the petitioner’s testimony that he reported the accident to his
supervisor Anthony. The respondent did acknowledge Anthony was the petitioner’s supervisor
but that he left their employment subsequent to the petitioner’s alleged date of accident. Based on
the unrebutted testimony of the petitioner, the Arbitrator finds that Petitioner timely reported the

accident.
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With respect to the issue of whether petitioners’ medical condition is causally related to his
accidental injuries of June 22, 2020, the Arbitrator finds as follows:

In determining whether the petitioner proved that his current medical condition is causally
related to his accidental injuries of June 22, 2020, the Arbitrator takes into account the petitioner’s
testimony regarding the accident, the medical chain of events, the consistency of Petitioner’s
complaints of right knee pain, and the medical opinions of Dr. Giannoulias.

It is well-established law that proof of prior sound health and change immediately
following and continuing after an injury may demonstrate that an impaired condition was due to

the injury. Navistar International Transportation Corporation, 315 Ill. App. 3d 1197, 1206 (2000).

The Court specifically stated that a causal connection between work duties and a condition may
be established by a chain of events. This includes the Petitioner's ability to perform duties before
the date of the accident and inability to perform the same duties following that date. Id.
Petitioner testified that he had no history of right knee injury other than a previous
mosquito bite at Six Flags that caused swelling. This history is consistently noted in both Dr.
Parreno’s records as well as Riverside Health. Dr. Giannoulias opined that Petitioner has a
“complex tear of the medial meniscus which is related to his work injury” (PX 3). Respondent
presented no evidence to dispute causal connection and has no submitted no independent medical
examination.
Based on all of the above including the medical opinions of Dr. Giannoulias, the
Arbitrator finds Petitioner met the burden of proof and established his right knee condition of ill-

being is causally related to the June 22, 2020, work accident.
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With respect to the reasonableness and necessity of accrued medical, the Arbitrator finds
as follows:

The Arbitrator finds the record as a whole to support a finding that all care rendered
through the date of arbitration was reasonable, necessary, and causally related to the work
accident.

Pursuant to Section 8.7(1)(3) of the Act, once the utilization review process is invoked by
Respondent, “An employer may only deny payment of or refuse to authorize payment of medical
services rendered or proposed to be rendered on the grounds that the extent and scope of medical
treatment is excessive and unnecessary in compliance with an accredited utilization review
program under this Section.”

Respondent did not offer a UR report into evidence to deny the necessity of any of the
care rendered. Further, Respondent did not offer any opinions of a Section 12 expert to deny the
necessity of care. The issues of accident and causal connection have already been addressed,
therefore, there is no dispute as to the reasonableness and necessity of the care rendered.

The Arbitrator therefore finds all the medical bills to be reasonable and necessary, and
award the following medical bills pursuant to the Illinois Medical fee Schedule: Dr Parreno
($220.00); Petitioner paid $120.00 to Dr. Parreno Riverside Health Clinic ($5,995.00);
Lakeshore Open MRI ($2,320.00); G& T Orthopedics ($960.00). Total: $9,615.00. Again, those

figures shall be reduced by any reductions afforded by the Illinois Medical fee Schedule.

With respect to TTD the Arbitrator finds as follows:
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The Arbitrator notes petitioner was taken off work by Dr. Giannoulias for the period from
3/22/21 to 5/16/21 while he was actively treating his right knee condition. Respondent failed to
offer any medical evidence to dispute Dr. Giannoulias’ opinions regarding the duration of
Petitioner’s ability to work. The Arbitrator found above that the petitioner sustained an accident
on June 22, 2020 and that the petitioner’s right knee is causally related to that accident.
Accordingly, the Arbitrator awards petitioner TTD benefits for the period of 3/22/21-
5/16/21pursuant to the authorization by Dr. Giannoulias. Utilizing the minimum TTD rate of

$320.67 on June 22, 2020, the Arbitrator’s award equates to $2,565.36 in TTD.

With Respect to Nature & Extent the Arbitrator finds as follows:

The Arbitrator having found casual connection, finds that Petitioner sustained a right knee
meniscal tear, with a recommendation for a right knee surgery. Taking into account Section
8.1.b(b) the Arbitrator notes as follows:

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that no permanent partial
disability impairment report and/or opinion was submitted into evidence by either party. The
Arbitrator therefore finds that this factor has no effect on permanency.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator
notes that the record reveals that Petitioner was employed as a valet/Porter at the time of the
accident and that he now employed as a seasonal employee as a cook. The Arbitrator notes that
the petitioner’s change of occupation was not caused by the accident. Further, both his pre and
post-accident occupations are not that physical in nature. The Arbitrator that this factor weighs in

favor of decreased permanency.
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With regard to subsection (ii1) of §8.1b(b), the Arbitrator notes that Petitioner was 48 years
old at the time of the accident. The petitioner is in the latter half of his expected work life. The
Arbitrator therefore gives greater weight to this factor weighs in favor of decreased permanency.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the
Arbitrator notes that no evidence was presented that the accident caused any effect on petitioner’s
future earnings. The Arbitrator finds that his factor weighs in favor of decreased permanency.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the
treating medical records, the Arbitrator notes that an MRI revealed a tear involving the posterior
horn of the medical meniscus. There was no damage to the lateral meniscus or the Collateral or
cruciate ligaments. Dr. Giannoulias did prescribe surgery for the medical meniscus tear. The
Arbitrator finds that this factor weighs in favor of increased permanence.

Based on all of the above, the Arbitrator awards the Petitioner 7.5% loss of the right leg
under Section 8(e) of the Act. Utilizing the minimum PPD rate of $320.67 of June 22, 2020, this

award equates to $5,170.80 in PPD benefits.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Rocio Cruz-Andrade,

Petitioner,

Vs. NO: 21 WC 031900

Rockford Mass Transit District,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, temporary total disability, permanent partial disability, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 12, 2023 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $50,600.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 s Waréa E. Portela
0121024 Maria E. Portela

MEP/yp

049 s/ Ameplee #. Simonouich

Amylee H. Simonovich

DISSENT

I respectfully disagree with the majority’s opinion and would reverse. I view the evidence
and law differently and would find that Petitioner’s accident did not arise out of or in the course
of her employment. Petitioner, a 63-year-old custodial services worker, attempted to climb onto
the ledge of a retaining planter wall, intending to knock on an elevated window because she left
her work key at home, and fell backwards off the ledge onto the sidewalk. Because this act
exposed Petitioner to a hazard of her own making and was not one which the employee might
reasonably have been expected to perform incident to her assigned duties, and because there
were safer alternative options to seek access to the building, Petitioner’s injury arose from a non-
compensable personal risk and did not arise out of or in the course of her employment.

Petitioner’s primary job duties included cleaning buses, placing signage on the buses,
cleaning bus shelters, and cleaning the transport center. (T. 13) On October 18, 2021, Petitioner
began her shift at 5:00 p.m. and worked in the garage area located inside the main Rockford
Mass Transit facility, where she cleaned buses and picked up the garbage in the lunchroom and
bathrooms. (T. 14-15, 35) This building also housed the maintenance department and was
accessible by entering a code. (T. 35-36, 38) Several hours later, Petitioner finished her work in
the main building and proceeded to walk over to a second building referred to as the transit
center or transport center. (T. 16) A photo marked as PX8 depicted the main entrance to this
second building, showing two adjacent glass doors, above which are windowpanes with the
words “Passenger Terminal.” Petitioner testified the accident site was to the right of that
entrance. (T. 49-50; PX8) The transit center housed the terminal, dispatcher’s station, and
administrative offices. At the transit center, Petitioner was responsible for cleaning the offices,
and this building required a key for entry when the transit center was closed. (T. 16-17)
Petitioner realized she had forgotten her work key at home and was unable to enter the building.
(T. 16, 38)

The employee entrance is always locked and after hours the passenger entrances are
locked as well. Petitioner testified she knocked at the employee entrance door for a “couple of
minutes” and looked through the little window and did not see anyone. (T. 17) Petitioner testified
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she then walked towards a different window and observed another custodian cleaning the lobby.
Petitioner testified she attempted to alert the other custodian but was unsuccessful. Petitioner
believed the other employee did not see her. Petitioner testified she did not see anyone else
around. Petitioner testified she was thinking, “I need to get going because it’s getting later, and
I’m not going to be able to finish.” (T. 17) Petitioner testified she did not have a cell phone and
stated she does not carry a phone around. (T. 18) Petitioner also described the area outside the
building as dangerous and she was thinking she needed to get inside the building. (T. 23)

Petitioner next decided to knock on a different window where the dispatcher was located.
(T. 18) A photo marked as PX6 shows the sidewalk along the building with the dispatcher’s
window. The dispatcher’s office has multiple windowpanes and is best described as a bay
window jutting out from the building with retaining planter walls situated on both sides running
along the sidewalk. Black dirt and some bushes are visible. The retaining wall has the
appearance of a speckled granite stone with the surface of the ledge narrowed by a beveled edge.
(PX6) Petitioner attempted to climb on top of the ledge and fell backwards onto the sidewalk.

On cross-examination, Petitioner testified that the transit center building where she fell
was located across the drive which separated the two buildings. (T. 36) Petitioner viewed a
photo marked as RX1A and testified she exited the main building through the garage area and
crossed over the drive. (T. 36-37) Petitioner testified she walked over to the transit center
because every night she cleans the offices in that building. (T. 37) Petitioner testified she was
locked out of the transit center because she left her work key at home. (T. 38) Petitioner was
able to enter the main building with the maintenance department because that building required
only a code number. (T. 38)

On further cross-examination, Petitioner testified she knocked on the door for two
minutes before she attempted to climb on top of the retaining planter wall. (T. 39) Petitioner
testified there was interior and exterior lighting activated at that time. (T. 39) Inside the
passenger terminal building was the dispatcher, a security guard, and another custodian cleaning
the lobby. (T. 41) Petitioner testified she saw the other custodian inside and waved a couple of
times but was unable to get her attention. (T. 42)

Mr. Drexel McCalvin, Respondent’s training and safety manager, testified his office is
located in the maintenance facility on the second floor. (T. 54) Mr. McCalvin testified he had
been employed as the training and safety manager for two years and was familiar with the
premises. Mr. McCalvin testified the dispatcher’s window looks out over the entire drive where
the buses come into the terminals and directly across the drive is the maintenance shop. (T. 55)
Mr. McCalvin testified that the employee entrance was situated to the left of the dispatcher’s
window and persons inside the dispatch office could potentially hear knocking on the employee
entrance door unless there was a lot of radio traffic. (T. 55-58) According to Mr. McCalvin, there
would have been less radio traffic at the time of Petitioner’s accident around 11:30 p.m. (T. 58)
Mr. McCalvin pulled the security camera footage and testified Petitioner may have possibly
knocked on the employee entrance door, but from what he could see, all he could say was that
Petitioner was making a gesture and couldn’t say whether she actually knocked on the door. (T.
83)



25IWCC0054
21 WC 031900
Page 4

Regarding the options available to Petitioner at the time of the accident, Mr. McCalvin
testified there were three sets of doors (two separate passenger entrances and the employee
entrance) and that Petitioner could have tried knocking on all of them. (T. 73) Petitioner could
have also waved in front of the glass window where the other custodian was mopping. Petitioner
could have also waved her hand by the dispatcher’s window. Finally, Petitioner could have
walked back to the first building across the drive and used the phone inside the maintenance
office to call the dispatcher’s office. (T. 73-74) The security camera video was then presented
and viewed by the parties and the Arbitrator. (RX2)

Petitioner testified again in rebuttal and reiterated her prior testimony that she knocked on
the employee entrance door for a couple minutes and then modified her testimony, stating
“maybe a couple seconds.” (T. 89) Petitioner offered no rebuttal testimony in response to Mr.
McCalvin’s testimony describing the other options available: knocking on the doors to one or
both of the passenger entrances, waving at other windows, waving at the dispatcher’s window, or
returning to the maintenance office to use the phone.

The accident was captured on video from a security camera facing the dispatcher’s
window and the sidewalk. (RX2) According to the medical records, Petitioner is 5°2” in height
with a weight of 135 pounds. (PX1) When Petitioner is seen in the video as she is about to
attempt her climb, it is clear that the height of the ledge is even with Petitioner’s lower thigh, just
above her knee. (RX2) Petitioner is seen stepping onto the ledge with her right foot and raising
her left leg. Petitioner then placed her left foot atop the ledge. Petitioner then attempted to raise
herself upward and almost reached a standing position before losing her balance and falling
backwards onto the sidewalk. (RX2) As mentioned, the surface of the ledge was narrower than
the retaining wall due its beveled edge. Petitioner testified, “I couldn’t even get onto the ledge
when I fell.” (T. 21) Petitioner further testified she tried to stand straight up but fell before she
could get both feet onto the ledge. (T. 21) The accident occurred at 11:36 p.m.

As mentioned, Petitioner testified she knocked on the employee entrance door for two
minutes before she attempted to climb on top of the retaining planter wall. She later modified
this statement and testified she may have knocked on the door for “maybe a couple of seconds.”
The security camera video recording, which starts at 11:36 p.m., shows Petitioner’s actions
before the accident. (RX2) At the start of the video, Petitioner was situated several feet past the
window where the dispatcher is seated and walked on the sidewalk with her back to the camera.
Petitioner is seen stopping to pause and peek inside the employee entrance door for one to two
seconds. It is difficult to discern whether Petitioner actually knocked. Petitioner then turned
around and walked along the sidewalk towards the dispatcher’s window. Petitioner walked past
the dispatcher’s window and paused to briefly glance towards the windows above the planter.
She continued walking a few feet and again stopped to briefly glance through the windows. This
glass fagade is comprised of upper and lower horizontal rows of large windows. At no time did
Petitioner wave while looking through the large glass windows. The dispatcher’s bay window is
smaller and level with the upper row of the glass facade. It appears the dispatcher is seated from
an elevated position at the bay window with a full view of the drive. I infer that persons on the
sidewalk immediately below the dispatcher’s window are out of view from where the dispatcher
is seated. On the opposite side of the sidewalk is a concrete barrier with a steel hand rail
separating the sidewalk from the drive. At no time during the video did Petitioner step away to
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reposition herself closer to the barrier which would have placed her person within the
dispatcher’s field of vision. If she had stepped back closer to the barrier and handrail, she could
have raised her hands and arms into the air and waved; however, she never attempted to signal
the dispatcher. When asked on cross-examination if she stepped back to wave at the dispatcher,
Petitioner testified she did not remember doing that. (T. 43)

In order to establish a compensable claim under the Act, claimants must prove by a
preponderance of the evidence that: (1) the injury occurred in the course of the employment, and
(2) arose out of the employment. McAllister vs. Ill. Workers’ Comp. Comm ’'n, 2020 IL 124848,
P32. To satisfy the “arising out of” prong, claimants must show their injury had its origin in
some risk connected with, or incidental to, the employment. /d. at P36. To determine whether a
claimant’s injury arose out of the employment, we are required to first categorize the type of risk
from which the injury originated, of which there are three categories: (1) risks distinctly
associated with the employment, (2) risks personal to the employee, and (3) neutral risks, which
have no particular employment or personal characteristics, including but not limited to, stray
bullets, lightning strikes, and dog bites. Risks are considered distinctly associated with
employment, if, at the time of the occurrence, the employee was performing an act: (1) she was
instructed to perform by her employer, (2) she had a common law or statutory duty to perform,
or (3) which the employee might reasonably be expected to perform incident to her assigned
duties. /d. at P46.

It is undisputed that Petitioner was not instructed to climb onto the ledge of the retaining
planter wall, nor was she trained to do so in event she ever forgot her work key. Petitioner was
not under any common law duty or statutory duty to perform this act. Thus, Petitioner’s decision
to climb onto the ledge of the retaining planter wall can only be considered a risk distinctly
associated with the employment if her decision was one that she might reasonably be expected to
perform incidental to her assigned duties. A risk is incidental to the employment when it belongs
to or is connected with what the employee has to do in fulfilling her duties. Orsini v. Industrial
Com., 117 11l. 2d 38, 45, 509 N.E.2d 1005 (1987). An injury is not compensable if it resulted
from a risk personal to the employee rather than incidental to the employment. /d. Petitioner was
employed to perform cleaning and custodial services and climbing onto the retaining planter wall
was not an act in fulfillment of her job duties. I might view this case differently if she had been
instructed to wash the dispatcher’s window on the day of her accident. However, those facts are
not before us. I would find Petitioner’s voluntary decision to climb onto the ledge of the
retaining planter wall was unsafe, unreasonable, and was not reasonably expected in the
fulfillment of her duties. Petitioner’s decision to climb onto the ledge of the retaining wall was a
choice she made which was for her own benefit and that action exposed Petitioner to a hazard of
her own making.

Petitioner’s attempts to grab the attention of co-workers inside the building were minimal
or non-existent. The security camera video demonstrated that Petitioner stood by the employee
entrance door for one or two seconds, after which she walked past the dispatcher’s window and
paced in front of the glass fagade without attempting to wave her hands at the co-employee who
is seen in the video cleaning near the window. Petitioner then turned back and walked towards
the dispatcher’s window and approached the retaining wall. Per the video’s running time clock,
the video started at 11:36:00 p.m. and Petitioner fell 35 seconds later at 11:36:35. Petitioner is



25IWCC0054
21 WC 031900
Page 6

seen walking during the majority of this timespan. Additionally, Petitioner failed to avail herself
of safer alternative options. Petitioner made no attempt to step further away from the building on
the sidewalk and wave to the dispatcher’s window. Petitioner also could have returned to the
maintenance department (where she had access with the code) and used the phone to call for
assistance.

Accordingly, Petitioner’s injury arose from a personal risk and not an employment risk.
“An injury does not arise out of employment where an employee voluntarily exposes herself to
an unnecessary personal danger solely for her own convenience.” Purcell v. lllinois Workers'
Compensation Comm'n, 2021 IL App (4th) 200359WC, P24 (claimant voluntarily chose to hop
over a chain fence while walking to the personnel services building to drop off her time card).
See also, Hatfill vs. Industrial Comm’n, 202 Ill. App. 3d 547, 554 560 N.E.2d 369 (1990)
(claimant leaped over accumulation of water in parking lot), where the Court determined the
Commission could have reasonably inferred from the evidence that claimant’s injuries “resulted
from a personal risk assumed by the claimant,” and Orsini v. Industrial Comm’n., 117 111. 2d 38,
47, 509 N.E.2d 1005 (1987), where the Supreme Court noted, “This court has consistently held
that where the injury results from a personal risk, as opposed to a risk inherent in the claimant's
work or workplace, such injuries are not compensable.”

The legal principles governing Petitioner’s claim are longstanding and shield employers
from liability where employees engage in dangerous conduct having no reasonable connection
with the duties for which they were hired to perform. Depending on the circumstances, the
employee’s performance of a dangerous act may be analyzed under either the “course of
employment” element or the “arising out of” element. In Segler vs. Industrial Comm’n., 81 Il.
2d 125, 406 N.E.2d 542 (1980), the Supreme Court affirmed the Commission’s decision denying
benefits for a claimant who sustained injuries while cooking a frozen pie for his own
consumption in one of his employer's industrial ovens. The dispositive issue was not that the
claimant sought to cook food for personal comfort; rather, the controversy stemmed from his
decision to use the industrial oven which was connected to a conveyor system. The Court noted,
“[a]cts of personal comfort are generally held to be incidental to employment duties and, thus,
are in the course of employment. However, if the employee voluntarily and in an unexpected
manner exposes himself to a risk outside any reasonable exercise of his duties, any injury

incurred as a result will not be within the course of employment.” (Emphasis added.) Segler, 81
IlI. 2d at 128.

Turning to the “arising out of”” element, a claimant’s unsafe act was analyzed under this
prong in Dodson v. Industrial Comm'n, 308 11l. App. 3d 572, 720 N.E.2d 275 (1999). The
Appellate Court affirmed the denial of benefits where the claimant, while exiting her employer's
premises through the employee exit, left the sidewalk and took a shortcut across a grassy slope in
the rain to reach her car where she slipped and fell. The sidewalk and stairs were in good
condition and not blocked by any obstruction; however, the claimant testified that she walked
across the grass because it was the most direct route to her car. The Court found that the
claimant's voluntary decision to traverse the grassy slope, instead of the walkway, exposed her to
an unnecessary danger for her own benefit and was entirely separate from her employment
responsibilities. /d. at 576. The Court noted that the claimant was still in the course of her
employment as she had just clocked out and was still on the premises; however, “an injury does



25IWCC0054
21 WC 031900
Page 7

not arise out of the employment where an employee voluntarily exposes himself or herself to an
unnecessary personal danger solely for his own convenience.” (Emphasis added.) /d. The Court
further expressed the following: “To be sure, employees are free to choose any safe route.
However, where the employee ventures from a safe sidewalk provided by the employer and
instead proceeds to walk down a grassy slope covered with water and ice, we cannot say the
Commission's decision finding that the employee voluntarily exposed herself to an unnecessary
personal risk only for her own convenience is against the manifest weight of the evidence.” /d. at
577.

In 2011, this Commission had occasion to consider a claim involving a retaining wall and
denied benefits. In Hanson vs. Trinity Express Care, 11 IWCC 0711; 2011 Ill. Wrk. Comp.
LEXIS 795, the Commission ruled that an accident did not arise out of the employment where
the claimant took a shortcut and injured her knee while stepping onto a retaining wall. Claimant
described the retaining wall as three bricks in height with each brick being “approximately four
to six inches high” for a total height of 12 to 18 inches. The employer’s form 45 report of injury
described the retaining wall as 18 inches in height. The claimant had already arrived at work and
clocked in that day but forgot her bag in her car which contained a piece of paper with her
passwords needed to log in to her computer. The claimant testified she left the building to return
to her car and took the shortcut as the weather was “20 below outside.” The claimant also
testified she took that same shortcut every time she worked. She successfully stepped onto and
over the retaining wall and reached her car; however, on her return trip she injured her knee
using the same retaining wall. The claimant admitted that the sidewalk was in good condition
and unobstructed. The Commission ultimately concluded, “In choosing to use a ‘hill’ or a
retaining wall as a means of getting to and from her car, petitioner, like the claimant in Dodson,
made a voluntary decision to take an increased personal risk by taking the shortcut.” The fact
that the claimant’s act also served the interests of the employer did not convert the personal risk
she created into an employment risk. On appeal before the Appellate Court, the claimant argued
her case was distinguishable from the Dodson decision since her actions were in furtherance of
her employer’s interests at the time she stepped onto the retaining wall. In an unpublished
decision, the Appellate Court rejected this argument, writing, “Claimant contends that the
claimant in Dodson ‘was not furthering the employer’s interest’ and walked on more dangerous
and unsafe grass. To the extent that the facts in this case are distinguishable, the differences are

of no consequence.” (Emphasis added.) Hanson v. Illinois Workers' Compensation Comm'n,
2013 IL App (3d) 120989WC-U, PP23-24

In 2014, this Commission considered a case involving a claimant who inadvertently
locked himself out of his office and sustained injury attempting to climb over a wall, and denied
benefits. See Geyer vs. Aardvark Builders, 14 IWCC 901; 2014 Ill. Wrk. Comp. LEXIS 897. In
that case, the claimant worked in a commercial building occupied by multiple businesses which
shared a loading dock. While working in his office, the claimant overheard one of the employer’s
delivery drivers having an argument with a worker from another business. When the delivery
driver left, the claimant exited his office to talk with the worker from the other business. He then
went to re-enter the building and realized he locked himself out. He also left his cell phone inside
as well. The claimant testified he needed to get back to his desk because his employer had
several jobs going on that he needed to coordinate. He testified he would get dozens of calls
daily regarding jobs from people in the field requiring his assistance, and if he failed to do so it
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would leave workers and materials hanging in the field, and would cause delays in job
completions. The claimant testified he was able to enter an indoor stairwell/hallway area of the
building, but not his employer’s offices. The claimant found a chair on the loading dock, put it
by a wall, stood on the back of the chair, moved ceiling tiles out of the way and pulled himself
up and over the wall partition. He then lowered himself onto a "lookout," a wood structure
jutting out from the wall inside the offices, and then jumped down about eight feet to the floor,
injuring his left foot. The claimant was diagnosed with a calcaneal fracture and underwent
surgery. The employer offered photos and testimony suggesting the claimant could not have
squeezed himself into the space above the ceiling tiles. The Commission noted the claimant’s
accident description was questionable; however, for purposes of deciding the matter, the
Commission elected to assume the claimant’s accident description was accurate. Based on the
allegations, the Commission found that claimant’s actions constituted an “unreasonable, reckless
and hazardous activity.” Relying on Dodson vs. Industrial Comm 'n, the Commission determined
the accident did not arise out of the employment. The claimant argued that the purpose of this
dangerous act was only to further the interests of his employer; however, the Commission found
that the claimant had “overstated his need to return to the office immediately in seeking to push
the case to the side of compensability.” A claimant’s decision to perform a dangerous act may
be found compensable where there exists a true emergency or urgency; however, that was not the
situation in Geyer vs. Aardvark Builders and that is not the situation in the present matter before
us.

More recently, in Purcell v. Illinois Workers' Compensation Comm'n, 2021 IL App (4th)
200359WC, cited above, the claimant took the bus to the university campus where she was
employed and arrived at approximately 8:20 a.m. After exiting the bus, the claimant intended to
walk to the personnel services building to drop off her time card, which she was required to do as
a temporary employee. As she walked in the direction of the personnel services building, the
claimant encountered a chain barrier/fence and attempted to "hop" over it. The heel of her shoe
got caught and she fell onto her right elbow. /d. at P5. Approximately 10 to 15 feet to the left of
where she fell was an area without a fence. The claimant admitted that there were no
obstructions or anything else that would have prevented her from taking a route that would have
allowed her to avoid the chain fence. /d. at P6. The Commission found that the claimant failed
to prove her accident arose out of her employment. /d. at P12. On appeal, the claimant argued
that her act of hopping over a chain barrier along the sidewalk was an act that the university
might reasonably expect her to perform to fulfill her duties given her status as a temporary
worker required to drop off her time card. /d. at P22. The Court disagreed, finding that the
Commission correctly applied the legal reasoning articulated in Dodson v. Industrial Comm'n.
Applying the Dodson holding to the facts, the Court noted the claimant voluntarily hopped over
the chain fence and “exposed herself to an unnecessary danger entirely separate from her
employment responsibilities.” Id. at PP 23-24. The Court further noted that the claimant’s
decision not to use the walkway, which she testified would have been safer and only taken an
extra few seconds, was for her own benefit and not to the benefit of the university. /d. The
Purcell court then reiterated the general rule that “[a]n injury does not arise out of employment
where an employee voluntarily exposes herself to an unnecessary personal danger solely for her
own convenience.” Id. at P24
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Additionally, Petitioner’s testimony describing the area outside the transit center as
dangerous was unpersuasive. Viewing the video, Petitioner appeared unconcerned with her
surroundings. She walked slowly and casually and never glanced around to see if other persons
were in the vicinity. Petitioner’s behavior was seemingly inconsistent for someone thinking she
was in a dangerous area. Furthermore, Petitioner did not introduce any evidence of prior crimes
committed at the transit center or any crime data to show this area posed any risks associated
with crime. Compare Restaurant Development Group v. Hee Suk Oh, 392 11l. App. 3d 415, 421-
422,910 N.E.2d 718 (2009), where a bartender injured by a stray bullet introduced crime data
showing that the restaurant was located in a police district whose crime rates for violent crimes
and shootings placed it in the top 25% to 33% of all police districts in the City of Chicago.
Based on this lack of evidence and Petitioner’s observable behavior seen in the video, I find
Petitioner overstated the alleged danger of the area.

For the above reasons, I dissent from the majority’s opinion and would reverse the
Arbitrator’s decision and find Petitioner failed to prove her injury arose out of or in the course of
her employment.

Is/Rattnyn . Doewiies
Kathryn A. Doerries
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF WINNEBAGO ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
ROCIO CRUZ-ANDRADE Case # 21 WC 031900
Employee/Petitioner
v Consolidated cases:

ROCKFORD MASS TRANSIT DISTRICT
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Seal, Arbitrator of the Commission, in the city of
Rockford, on June 20, 2023. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

X s Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

SEEZoTmmUOw

X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

X What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X TTD

L. X What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

O. __Other ______

~
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FINDINGS

On 10/18/2021, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $45,406.40; the average weekly wage was $873.20.
On the date of accident, Petitioner was 62 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services
to
date.

Respondent shall be given a credit of $0.00 for TTD and $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
Respondent is entitled to credit for $3,567.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay $23,216.18 for medical services provided in Section 8(A) of the act.’ \

Respondent shall pay $N/A4 in penalties, as provided in Section 19(k) of the Act.

Respondent shall pay $N/A4 in penalties as provided in Section 19(1) of the Act.

Respondent shall pay $N/4 in Attorney’s Fees, as provided in Section 16 of the Act.

Respondent shall pay 16 1/7 weeks of TTD benefits, representing the period October 19, 2021, through
February 8, 2022, at a weekly rate of $582.13. Respondent is entitled to a credit of $3567.00 under Section
8(j) of the Act.

e Respondent shall pay 20% loss of the use of the right hand to Petitioner, pursuant to Section 8(e) of the
Act, representing 41 weeks of permanent partial disability benefits at $523.92 per week.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

:.'_"’_--- ,:I

— _,?__:—— (,,,

September 12, 2023

Signature of Arbitrator
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I FINDINGS OF FACT

Trial Testimony of Petitioner

Petitioner, Rocio Cruz-Andrade, testified that she was employed as a custodian by
Respondent, Rockford Mass Transit District, on October 18, 2021. Petitioner also testified that
she had never sustained any injuries to her right wrist prior to October 18, 2021, (T 12).

Petitioner further testified that just before 11:40 P.M. on October 18, 2021, she had cleaned
a few buses and picked up garbage from the lunchroom and the bathrooms in the Maintenance
Center. After doing that, she left the garage area and proceeded to walk to the Transport Center
in order to clean some offices. She attempted to enter the Transport Center but was unable to do
so because she was locked out and did not have her key (T 15-17, 50). Petitioner further testified
that she had never been instructed as to what to do in the event that she was locked out of the
Transfer Center (T 23). She additionally testified that there was nobody working at the
Maintenance Center who had a key to the Transfer Center (T 45).

Petitioner testified that after realizing that she was locked out of the Transfer Center, she
knocked on a door for a couple of minutes and did not see anybody when she looked through a
small window. She testified that she then walked towards another window where she could see a
woman cleaning the lobby in the Transfer Center. Petitioner also testified that this woman did not
see her, even after she waved to her a couple of times. As a result, Petitioner testified that she
decided to climb onto a ledge in order get the attention of the dispatcher on duty. Petitioner further
testified that she did not have a phone with her during this period of time (T 17-18, 20, 39-40, 42).

Petitioner testified that before she could fully stand up on the ledge to get the attention of
the security guard, she fell onto the sidewalk, with her right hand underneath her leg (T 21-22).

Petitioner testified that after falling, she felt immediate pain in her right wrist (T 23). After she
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fell, Petitioner testified that she sat on a bench outside the Transfer Center for about ten minutes
before reporting her accident (T 47).

Petitioner testified that she was seen at the Rockford Memorial Hospital Emergency
Department in the early morning hours on October 19, 2021. The October 19, 2021, medical
records from Rockford Memorial Hospital indicate that x-rays revealed a closed Colles’ Facture
of the right radius and a closed fracture of the distal end of the right ulna. The medical records
also indicate that Petitioner was prescribed Norco, that a splint was applied to her right hand and
wrist and that she was referred to an orthopedic surgeon (PX 1).

Petitioner testified that later in the day on October 19,2021, she saw Dr. Borchardt at Ortho
Illinois, after Respondent made an appointment for her (T 25-26). The October 19, 2021, records
from Ortho Illinois indicate that Dr. Borchardt diagnosed Petitioner with a closed intra-articular
facture of the distal end of the right radius, that he ordered a CT scan, instructed Petitioner to
continue to utilize the splint and apply ice to the right upper extremity. The records also indicate
that Dr. Borchardt instructed Petitioner not to use her right upper extremity and to follow-up with
Dr. Bear at Ortho Illinois (PX 2).

Petitioner testified that Respondent was not able to accommodate her work restrictions
after the October 19, 2021, appointment with Dr. Borchardt. She also testified that the CT scan of
her right wrist took place on October 25, 2021 (T 56-57). The CT scan radiology report of October
25, 2021, indicates that Petitioner had sustained a comminuted intra-articular fracture of the distal
radius and ulnar styloid (PX 2).

Petitioner testified that she returned to see Dr. Bear on October 28, 2021 (T 27). The
medical records from October 28, 2021, indicate that Dr. Bear recommended right wrist surgery
(PX 2).

Petitioner testified that she underwent right wrist surgery at the Ortho Illinois Surgery

Center on November 3, 2021 (T 27). The November 3, 2021, Operative Report indicates that

2
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Petitioner underwent a right wrist brachioradialis tenotomy, a right wrist first dorsal compartment
release and a right open reduction internal fixation of the distal radius fracture (PX 2).

Petitioner testified that on November 16, 2021, she was seen by Clayton Lewis, PA-C, at
Ortho Illinois (T 27). The November 16, 2021, chart note indicates that Clayton Lewis removed
the surgical sutures, prescribed Norco and stated that Petitioner was incapacitated until further
notice (PX 2, 3).

Petitioner testified that she returned to see Clayton Lewis on December 14, 2021 (T 28).
The medical records from that date indicate that Clayton Lewis prescribed physical therapy (PX
2). Petitioner also testified that she attended four physical therapy sessions between December 20,
2021, and January 4, 2022 (T 28, PX 2).

Petitioner testified that she returned to see Clayton Lewis on January 11, 2022 (T 28). The
medical records from that date indicate that Petitioner was instructed to continue with physical
therapy and not to lift more than ten pounds with her right upper extremity (PX 2, 3). Petitioner
also testified that Respondent was not able to accommodate this work restriction (T 29). Petitioner
further testified that she attended approximately eight physical therapy sessions between January
11, 2022, and February 3, 2022 (T 29, PX 2).

Petitioner testified that she returned to see Dr. Bear on February 8, 2022 (PX 2). The
medical records from that date indicate that Dr. Bear released Petitioner for full duty work and told
her to return as-needed (PX 2). Petitioner also testified that she returned to work immediately after
that date, and that she attended three additional physical therapy sessions between February 10 and
February 22, 2022 (T 30, PX 2).

Petitioner testified that she has not sought any medical treatment for her right wrist injury
since February 22, 2022, and that she is still working as a custodian for Respondent. She also
testified that she did not receive any Temporary Total Disability benefits between October 19,

2021, and February 8, 2022, but that she did receive some benefits during that period of time.

3
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Petitioner further testified that her group health insurance carrier paid some of the medical charges
pertaining to her injury (T 30-32).

Petitioner testified that at the present time, she experiences pain and numbness in her right
hand and wrist when performing her work duties for Respondent, when she tried to cut vines in
her yard and when she plays slot machines. She also testified that she applies ice to her right wrist
almost every night, and that she takes over-the-counter Ibuprofen on a daily basis to try to address
her pain (T 32-34).

TRIAL TESTIMONY OF DREXEL MCCALVIN
Drexel McCalvin testified that he has been employed for more than two years as the
Training and Safety Manager for Respondent (T 53). He also testified that his review of

the surveillance video from October 18, 2021, indicates that Petitioner was only near the locked
door for a few seconds before she walked past the dispatch area. He further testified that he did
not see Petitioner knocking on the locked door when he viewed the surveillance video, but he
conceded that it was a little difficult for him to see what she was doing. He testified that he
could only assume that Petitioner was knocking on the door or making noise on the door (T 69,
83).

Drexel McCalvin testified that his review of the surveillance video from October 18,
2021, also indicates that when Petitioner was walking down the corridor, he did not see her
attempting to get the attention of the woman who was cleaning inside the Transfer Center
(T 70-71). He also testified that he did not know what the woman who was cleaning inside
the Transfer Center was able to see when Petitioner was walking outside, just prior to her
trying to climb the ledge and falling (T 79).

Drexel McCalvin testified that there are three ways to enter the Transfer Center,
those being a set of doors on the north end of the building, a set of doors on the south end

and the door in the middle (T 72-73). He also testified that the doors on the north and

4
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south ends of the building were locked at the time of Petitioner’s fall (T 80-81). He further
testified that employees of Respondent have never been instructed to stand on a ledge

when locked out of the Transfer Center (T 82).

I1. CONCLUSIONS OF LAW

(C) Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

With regard to the issue of accident, the Arbitrator finds that Petitioner has met her burden
of proof. In support of this finding, the Arbitrator relies on Petitioner’s credible testimony, the
medical records, the surveillance video of her accident and the relevant case law. To prove that
the accidental injuries arose out of Petitioner’s employment, she must show that the accident

resulted from a risk incidental to the employment. See Rogers v. Industrial Commission, 83

11.2d 221, 223 (IL S.Ct. 1980). An injury does not arise out of the employment unless the

danger causing the injury is peculiar to the work and the exposure to the risk is greater than that

for which the general public is exposed. See Piercy v. Royal Oaks Nissan, 97 IL.W.C. 9109

(2001); Kimes v. Illlinois Department of Transportation, 14 W.C. 17750, 16 LW.C.C. 0473 (July

13, 2016).

The Arbitrator finds that in this case, Petitioner was acting in furtherance of her job duties
and performing activities incidental to her job at the time of her accident. The Arbitrator also
finds Petitioner’s testimony about the events of October 18, 2021, to be credible and finds that
she had a legitimate business purpose for attempting to climb onto the ledge to get the attention

of the dispatcher. The Arbitrator notes that after realizing that she did not have her key to the
Transfer Center, Petitioner attempted, without success, to get somebody’s attention to open the
middle door so that she could resume her cleaning duties. The Arbitrator also notes that

Petitioner testified that she then walked towards a window where she could see a woman

5
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cleaning inside the Transfer Center. Petitioner testified that she waved to this woman, but that
the woman did not see her, prompting her to try to climb onto the ledge to get the attention of the
dispatcher (T 17-18, 42). The Arbitrator further notes that Petitioner’s options as to how to enter
the Transfer Center were extremely limited in that the north and south doors were locked

and she did not have a phone with which to call for assistance.

The Arbitrator has considered the testimony of Dexter McCalvin that employees of
Respondent have received training about what to do if locked out (T 81). However, the
Arbitrator notes that Petitioner testified that she has been employed by Respondent for
approximately 24 years and had never been told what to do in this type of situation (T 11, 23).

The Arbitrator has also considered Dexter McCalvin’s testimony that based upon his
review of the surveillance video, Petitioner was only near the locked door for a few seconds
before she walked past the dispatch area, and that he did not see Petitioner attempting to get the
attention of the woman who was cleaning inside the Transfer Center (T 69, 79, 83). However,
the Arbitrator notes that Dexter McCalvin conceded that it was difficult for him to see what
Petitioner was doing when she was at the locked door, and that he could only assume that she
was knocking on the door or making noise to attract somebody’s attention (T 69, 83). The
Arbitrator also notes that Dexter McCalvin testified that he did not know what the woman who
was cleaning inside the Transfer Center was able to see when Petitioner was walking outside,

just prior to her trying to climb the ledge and falling (T 79).
Respondent relies on a series of cases which the Arbitrator has reviewed. The Arbitrator

finds that the case law cited by Respondent does not square factually with the facts of this instant
case. Petitioner testified that she did try other manner of entry into the area that she needed to
clean. That she could or might have done more or differently and might not have does not take

her out of her employment. The Arbitrator finds that Petitioner’s actions were not unreasonable.



25IWCC0054

Based upon the credible testimony of Petitioner, a review of the surveillance video (RX
2), areview of the medical records and the applicable case law, the Arbitrator concludes that
Petitioner sustained an accident that arose out of and in the course of Petitioner’s employment by

Respondent.

(F) Is Petitioner’s Current Condition of Ill-being Causally related To the injury?

In support of the Arbitrator’s decision relating to (F) whether Petitioner’s present condition
of ill-being is causally related to the injury of October 18, 2021, the Arbitrator finds the following
facts: The Arbitrator notes that Counsel for Respondent only disputed causal connection as it
relates to the issue of accident and subject to proof, factual and legal.

The Arbitrator, having found that Petitioner sustained an accident that arose out of and in
the course of Petitioner’s employment by Respondent, finds that the treatment records are
consistent with Petitioner’s testimony about the specifics of her work accident of October 18, 2021.
The Arbitrator also viewed the surveillance video depicting Petitioner’s accident and is therefore
satisfied that there is overwhelming evidence to support a finding of causal connection between
the accident of October 18, 2021, the treatment rendered to Petitioner and her current condition of

ill-being.

(J) Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent paid all appropriate charges for all reasonable and necessary medical

services?
Having found in favor of Petitioner as to the issues of accident and causal connection, the
Arbitrator finds that Respondent is liable for the following medical bills, totaling $23,216.28,
pursuant to the Workers” Compensation Fee Schedule:

1. Ortho Illinois (PX 2) $ 183.18
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2. Ortho Illinois Surgery Center (PX 5)  $23,033.00

The Arbitrator finds that the above medical bills relate to services rendered to Petitioner
that were causally related to her work accident of October 18, 2021. Accordingly, based upon the
Arbitrator’s findings on the issues of accident and causal connection, the Arbitrator further finds
that Respondent shall pay reasonable and necessary medical expenses incurred in the care of

treatment for her causally related conditions pursuant to Sections 8 and 8.2 of the Act.

(K) What temporary benefits are in dispute?

In support of the Arbitrator’s decision related to (K) what amount of compensation is due
for temporary total disability, the Arbitrator finds the following facts: the Arbitrator heard
testimony from Petitioner setting forth the dates that Dr. Borchardt and Clayton Lewis, PA-C,
placed work restrictions upon her after her work accident on October 18, 2021, as well as the
dates that Clayton Lewis, PA-C, ordered her not to work following her November 3, 2021,
surgery. The Arbitrator also heard testimony from Petitioner that Respondent was not able to
accommodate the work restrictions that were placed upon her between October 19, 2021, and
February 8, 2022. The Arbitrator notes that the medical records corroborate Petitioner’s
testimony about her work status during the aforementioned period of time (PX 2, 3). The
Arbitrator also notes that Respondent presented no evidence to refute Petitioner’s testimony that
Respondent was unable to accommodate her work restrictions during the aforementioned period
of time.

Based upon the credible testimony of Petitioner and the treatment records of Dr. Borchardt
and Clayton Lewis, PA-C, the Arbitrator finds that Petitioner is entitled to be paid temporary
total disability benefits for the period of time from October 19, 2021, through February 8, 2022,
representing 16 1/7 weeks at a weekly rate of $582.13.

The Arbitrator also finds that Respondent is entitled to a credit of $3567.00 under Section
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8(j) of the Act, pertaining to non-occupational disability benefits paid to Petitioner between

October 19, 2021, and February 8, 2022.

(L) What is the nature and extent of the injury?

In support of the Arbitrator’s decision relating to (L) what is the nature and extent of the
Injury, consistent with 820 ILCS 305/8.1b, permanent partial disability shall be established using
the following criteria: (i) the reported level of impairment pursuant to subsection (a) of the Act;
(1) the occupation of the injured employee; (iii) the age of the employee at the time of the injury;
(iv) the employee’s future earning capacity; and (v) evidence of disability corroborated by the
treating medical records. The Arbitrator notes that no single enumerated factor shall be the sole
determinant of disability.

With respect to Subsection (i) of Section 8.1b(b), the Arbitrator notes that neither party

submitted an AMA rating. The Arbitrator places no weight on this factor when making the
permanency determination.

With respect to Subsection (ii) of Section 8.1b(b), the Arbitrator notes that Petitioner
testified that she continues to work her regular work duties for Respondent. The Arbitrator
places greater weight on this factor when making the permanency determination.

With respect to Subsection (iii) of Section 8.1b(b), Petitioner was 63 years old on her
date of accident. Given the age of Petitioner and the fact that her treating physician has placed
her under no permanent work restrictions, the Arbitrator places lesser weight on this factor when
making the permanency determination.

With respect to Subsection (iv) of Section 8.1b(b), the Arbitrator notes that following
the conclusion of the medical treatment for her work injury, Petitioner has continued to work for
Respondent. As there is no evidence of reduced earning capacity contained in the record, the

Arbitrator places lesser weight on this factor when making the permanency determination.
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With respect to Subsection (v) of Section 8.1b(b), the Arbitrator notes that Petitioner
testified that she experiences pain and numbness in her right hand and wrist when performing her
work duties for Respondent, when she tried to cut vines in her yard and when she plays slot
machines. She also testified that she applies ice to her right wrist almost every night, and that
she takes over-the-counter Ibuprofen on a daily basis to try to address her pain (T 32-34). The
Arbitrator also notes that when Petitioner last saw Dr. Bear, on February 8, 2022, his
examination findings included 4/5 grip strength in the right hand and wrist and near full distal
range of motion (PX 2).

Based upon the above factors and the medical records in their entirety, the Arbitrator finds
that Petitioner sustained permanent partial disability to the extent of 20% loss of the use of the
right hand, as provided in Section 8(e) of the Act, representing a total of 41 weeks at $523.92

per week.

10
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Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
|:| Modity |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

MURCHAEL TURNER,

Petitioner,

VS. NO: 23 WC 21484

SOUTH SUBURBAN COUNCIL,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein

and notice given to all parties, the Commission, after considering the issues of accident, benefit
rates, causal connection, medical expenses, temporary total disability, prospective medical care,
and any and all issues raised at trial, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 26, 2024 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $42,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

February 5, 2025 s/ Canolyn W, Dobherty
0: 01/30/25 Carolyn M. Doherty
CMD/
045 ” Is| WHarne Parker

Marc Parker

Is/ (lnistostern 4, ‘Harnio

Christopher A. Harris
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M. Turner v. South Suburban Council, 23 WC 021434

STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

MURCHAEL TURNER Case # 23 WC 021484

Employee/Petitioner

A\

SOUTH SUBURBAN COUNCIL
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable JEFFREY HUEBSCH, Arbitrator of the Commission, in the
city of CHICAGO, IL, on APRIL 22, 2024. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?
. & Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:| What was the date of the accident?
|:| Was timely notice of the accident given to Respondent?
& Is Petitioner's current condition of ill-being causally related to the injury?
. |E What were Petitioner's earnings?
. & What was Petitioner's age at the time of the accident?

& What was Petitioner's marital status at the time of the accident?

T @D o ™mmoaw

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |E Is Petitioner entitled to any prospective medical care?

L. |E What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [ ] Other

ICArbDecl9(b) 4/22 Web site: www.iwcc.il.gov
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M. Turner v. South Suburban Council, 23 WC 021434

FINDINGS

On the date of accident, 4/14/2023, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to the accident.

In the year preceding the injury, Petitioner earned $10,682.00; the average weekly wage was $562.50.

On the date of accident, Petitioner was 54 years of age, married with 2 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $23,836.66, pursuant to the Medical
Fee Schedule and as provided in Sections 8(a) and 8.2 of the Act, and as is set forth below.

Respondent shall pay Petitioner temporary total disability benefits of $508.04/week for 36-1/7 weeks,
commencing 8/142023 through 4/22/2024, as provided in Section 8(b) of the Act.

Respondent shall authorize and pay for the right shoulder surgery as recommended by Dr. Poepping,
along with all related services, in accordance with Sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

AR

Signature of Arbitrator

June 26, 2024
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FINDINGS OF FACT

On April 14, 2023, Petitioner was employed by Respondent, an inpatient and outpatient facility
dedicated to addiction recovery, as a Recovery Coach. (T. 11). He was hired in January 2023. His job
responsibilities included administering medication, maintaining contact with recovery clients, accompanying
them to group sessions, etc. (T. 12). He testified he was paid either $15.00 or $18.00 per hour, and worked 37.5
hours per week. (T. 13).

Petitioner testified that on April 14, 2023, he was married, although he was not married as of the date of
trial. (T. 10). He was originally married on June 24, 2011. As of April 14, 2023, Petitioner also had two
dependent children - Okasha and Miles Turner. (T.10). He testified to their dates of birth, which would place
both of them under the age of eighteen on April 14, 2023. No cross examination was made on these points.

Petitioner testified that on April 14, 2023, at around 6:00 pm, he was instructed by Miss Rose (a fellow
recovery coach) to take a group of clients outside and accompany them on a walk. Around sixteen clients
wanted to go on the walk. He testified that this was a regular occurrence, and the walks happened most days at
the discretion of the counselors. The walks usually lasted between 45 minutes and an hour. (T. 14-15).

Prior to starting the walk, Petitioner engaged in conversation with a particular client who mentioned that
he wanted a cigarette. Petitioner counseled the client against this. (T. 16). The two began talking about
football, which they had both played in college. (T. 17). Petitioner encouraged the client to maintain good
physical health and avoid activities like smoking and drinking. As the group went outside, Petitioner began
discussing football exercises and drills with the client. He testified that he told the client, “You know, you can’t
get into that kind of shape if you’re constantly...smoking those cigarettes and/or doing drugs.” (T. 17).
Petitioner testified that he and the client then engaged in a football drill that involved Petitioner running
backwards, and the client running forwards. Petitioner slipped on gravel and fell to the ground. A video of the
accident was introduced into evidence as Joint Exhibit 1. The video shows a group of approximately ten people
in an alley or street. Petitioner and the client are shown running backwards, like in a pass defense drill. As they
turn to run forwards, Petitioner falls and lands on his right arm. The client immediately picks Petitioner up off
the ground. Petitioner moves his right arm in a manner suggesting injury - he does not appear to move his
elbow out of a flexed position and it does look like he has suffered an anterior dislocation of the shoulder. (JT X
1). Petitioner testified that the client was facing him and running forward towards him. (T. 20).

Petitioner testified that after falling, he had pain in his forearm, shoulder, and palm, all on the right side.
He couldn’t move his shoulder. (T. 20-21). He testified that the purpose of the activity was to “encourage [the
client] on his road to sobriety.” (T.21). He explained that this was a way to connect with another former
athlete on that level. (T. 21). Petitioner acknowledged his employer had a rule forbidding physical contact with
clients. (T. 22). As seen from the video, Petitioner initiated no physical contact with a client. The only contact
was initiated by the client, who helped pick Petitioner up off the ground. (JT X 1). Petitioner testified that there
was no prohibition on engaging in physical activity with a client that did not involve contact, such as jogging or
running next to each other. (T. 22-23).

Petitioner finished the walk with the clients, which lasted approximately forty-five minutes. (T. 23).
Upon returning to Respondent’s facility, Petitioner spoke with Miss Rose and then was taken by ambulance to
Advocate South Suburban Hospital. (T. 23).

The Advocate South Suburban Hospital ER records indicate an arrival time of 1928 (7:28pm) on April
14, consistent with Petitioner’s testimony. (PX 1, 14). The history is consistent with Petitioner’s testimony and
the video, stating, “He states he was running football drills on the concrete when he fell.” (PX 1, 16).

3
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Petitioner has a history of prior shoulder dislocations. He also was said to have right sided radiculopathy “and
is supposed to have surgery.” (PX 1, 16). Petitioner complained of right shoulder pain and numbness and
tingling. He had mild right wrist pain and an abrasion of the wrist, which was said to be not significant. Neck
pain was denied. (PX 1, 22). X-rays indicated a right anterior shoulder dislocation with possible avulsion
fracture of the lateral greater tuberosity, with a probable Hill-Sachs lesion with impaction fracture. (PX 1, 20).
The shoulder was reduced in clinic (twice) (PX1, 21-25). The discharge note indicated, “he will most likely
need surgery for his recurrent dislocations and unstable shoulder.” (PX 1, 21). The final diagnoses were
dislocation of right shoulder joint, right wrist pain, and Hills-Sachs fracture of right humerus, closed. (PX 1,
21). The right wrist X-Ray was negative for fracture and the right wrist pain had diminished at the time of
discharge. (PX 1, 22, 28). Orthopedic follow-up was recommended for the shoulder. (PX 1, 30). No off work
instructions are noted in PX 1.

Petitioner was next seen on April 28, 2023, by Dr. Ram Aribindi of Southland Orthopaedics. (PX 2,
11). Petitioner testified he was referred to Dr. Aribindi by Respondent’s Director of Human Resources, Ms.
Shay Johnson. (T. 25). Dr. Aribindi noted a consistent history of accident and documented Petitioner’s denial
of prior right shoulder injuries and denial of prior right shoulder pain. Petitioner was said to be right handed.
He reported a history of cervical radiculopathy in the past. (PX 2, 11). Range of motion was limited. Sensation
was intact. (PX 2, 11). Dr. Aribindi recommended physical therapy and an MRI of the right shoulder. (PX 2,
12). He issued restrictions of no lifting or carrying weights overhead, and no throwing with the right upper
extremity. (PX 2, 12). In follow-up on May 12, 2023, Dr. Aribindi noted some improvement in right shoulder
pain, with the MRI scheduled for the following week. Work restrictions were continued. (PX 2, 13-14). On
June 7, 2023, Dr. Aribindi reviewed the MRI. He noted “massive rotator cuff tears” of the supraspinatus and
infraspinatus. He recommended right shoulder arthroscopy with rotator cuff reconstruction. (PX 2, 15-16). At
the final follow-up on June 21, 2023, Dr. Aribindi noted that Petitioner was awaiting preoperative cardiology
clearance for surgery. (PX 2, 19).

Petitioner testified no work with Respondent was available within the light duty restrictions; one of his
supervisors told him to wait until he can be cleared and finished with his injury. (T. 26-27).

On August 14, 2023, Petitioner saw Dr. Thomas Poepping at Illinois Orthopedic Network (“ION”). (PX
3). Petitioner gave a history of no prior problems with his right shoulder. (PX 3, 3-4). Dr. Poepping
recommended the same surgery as Dr. Aribindi, based on the MRI images. He noted the Hill-Sachs lesion and
severe atrophy of Petitioner’s right hand. (PX 3, 3-4). An EMG was ordered to review right hand atrophy. Dr.
Poepping took Petitioner off work. (PX 3, 4). The ION records indicate that through the date of trial, Petitioner
had ongoing right shoulder complaints and right hand atrophy. The EMG study was completed March 20, 2024
and was consistent with a brachial plexopathy. (PX 3, 24-25). On March 28, 2024, Dr. Irvin Wiesman of ION
reviewed the EMG and referred Petitioner, STAT, to Dr. Cohen at Northwestern for review of the brachial
plexopathy. Dr. Wiesman noted also noted clinical findings consistent with carpal tunnel syndrome and cubital
tunnel syndrome. (PX 3, 27-28).

Petitioner has been off work pending shoulder surgery and evaluation by Dr. Cohen, as of the date of
trial. Petitioner wishes to undergo the recommended right shoulder surgery. (T. 28). He also testified that he
did not have any issues with his right arm or right shoulder before the accident. (T. 28).

Petitioner testified the ultimate goal of his employer for clients is to promote a mind-set of sober
thinking and sober judgment, and to allow them to discover what a sober life is all about. (T. 29). Petitioner
testified that his job required him to be in recovery from addiction himself, which he believed was because it
would help him relate to clients on a personal level. (T. 32).
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On cross-examination, Petitioner agreed that no one at Respondent ordered him or required him to
engage in physical activity with a client on April 14, 2023, and that this was a personal choice he made. (T.
34). Petitioner agreed that this activity would not be part of the client’s treatment plan. (T. 35). Petitioner
agreed his job description did not specifically instruct him to engage in football drills with clients. (T. 36).
Petitioner agreed that he was trained by Respondent to perform his job, and that he received training materials.
(T. 38). Petitioner said that he was not aware that there was a sign at his workplace on the second floor
containing a list of explicitly prohibited activities for recovery coaches. (T. 40).

On redirect examination, Petitioner identified Respondent’s Code of Ethics. (RX 4, T. 42-43). He read
Point 6, which states, “At all times I shall maintain a professional relationship with all patients.” Petitioner
agreed that he maintained a professional relationship with all his clients. He described the relationship as
professional, not personal. (T. 43). He read Point 7, and acknowledged that he had not physically or verbally
abused any patients, counselors, or other professionals or employees during his time with Respondent. (T. 43).
He also read Point 8 and acknowledged that he did not engage in a romantic or sexual relationship with a client
at any point. (T. 44). Finally, he testified that at no point did anyone at Respondent specifically prohibit him
from engaging in football drills or running next to a client. (T. 44).

Respondent submitted the testimony of Shay Johnson in its case in chief. (T.47). Ms. Johnson is the
Human Resources Director for Respondent, and has been so employed for a little over one year. She was a
Human Resources Manager on April 14, 2023. She testified that the South Suburban Council is a 90 bed
inpatient and outpatient recovery home. (T. 48). Her job duties include recruiting, hiring, training, and payroll,
among other activities. (T. 49). She identified RX 1, the Job Description for a Recovery Coach. (T. 50). She did
not author this job description, but did have input as to its contents. She testified that a coach’s job duties and
responsibilities can go further than just what is in the written job description. (T. 51).

Ms. Johnson was made aware of Petitioner’s accident via an incident report and from communication
with two staff members, as well as communication with Petitioner directly. (T. 53). She agreed that Petitioner
has not been back to work since the incident. She testified Mr. Turner earned $15.00 per hour, 37.5 hours per
week, with some occasional overtime. (T. 53).

Ms. Johnson testified that “horseplay” by recovery coaches was prohibited. (T. 56). She gave an
example of a clinical supervisor named Mickey, who wanted to play basketball. Mickey was apparently told
that it was 100% prohibited and Mickey was instructed to advise all of his staff that basketball was prohibited.
(T. 56). Ms. Johnson testified that Petitioner, and all recovery coaches, were prohibited from building
relationships with clients outside of their responsibilities as recovery coaches. (T. 58). When asked why this
was, she stated, “Basically for compliance, the safety of both the patients and the recovery coach. And it is —
yeah, it’s basically for sexual harassment purposes.” (T. 58). She testified this prohibition was on a bulletin
board in each department, and on the second floor of the facility. (T. 59). She testified there was a specific
prohibition on physical activity by recovery coaches beyond walking. Ms. Johnson did not provide any
evidence of this prohibition beyond her testimony. (T. 59-60). She testified it would also be the responsibility of
the supervisor, Mickey, to communicate this to Petitioner, but could not say for certain whether or not Mickey
did communicate this. (T. 60). When asked if Mickey did so, Ms. Johnson answered, “I would like to think so,
yes.” (T. 60).

Ms. Johnson testified that Petitioner was not explicitly instructed to run with a client or engage in any
other physical activity with a client on April 14, 2023. (T. 62). He was not explicitly instructed to foster a
relationship with his client or use his own discretion or judgment to facilitate a relationship with a client. (T.
63). Ms. Johnson stated that while all these activities are prohibited, Petitioner was never disciplined or
sanctioned for his alleged violation of these policies and procedures. (T. 67). Ms. Johnson acknowledged receipt

5
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of Petitioner’s work restrictions and stated that an offer of light duty work was made to Petitioner by AmTrust.
(T. 68).

On cross-examination, Ms. Johnson testified that she became aware of the subject accident on April 17,
2023. (T. 73). She acknowledged that the job description identified as RX 1 became effective on April 17,
2023, the same day she became aware of Petitioner’s accident. She completed the job description before
becoming aware of the accident. (T. 75). She acknowledged that this job description, (RX 1), was not in effect
on the date of Petitioner’s accident. (T. 76). She testified she was not present when Mickey told his subordinates
that playing basketball was not allowed, though Mickey reported to her that he did so. (T. 77).

Ms. Johnson testified that the difference between professional and unprofessional fraternization would
be doing things outside the job description, such as giving a client a cigarette, smoking with a client, becoming
friends with a client, exchanging phone numbers with a client. Id. at 78. Ms. Johnson agreed at this point that a
recovery coach’s goal, among other things, is to prevent his clients from smoking cigarettes. Id. at 78.

Ms. Johnson testified that there is a new job at South Suburban Council called a Peer Support Specialist
that was created in January 2024. (T. 91). This job does specifically call for the employee to establish a rapport
with individuals facing addiction challenges. Ms. Johnson testified that this was a new job, and this
responsibility was not a part of Petitioner’s job. (T. 93). Ms. Johnson later acknowledged that when the job of
Peer Support Specialist was created, a lot of the description and responsibilities were taken from the Recovery
Coach job description, and that the Recovery Coach position no longer required the applicant to have a history
of personal addiction, as of January 2024. (T. 94-95). Johnson agreed a recovery coach in 2023 would have a
lot of the same responsibilities and rules as a peer support specialist would have, as of the date of trial. (T. 95).

Respondent submitted the §12 report of Dr. William Vitello, who examined Petitioner and medical
records on January 8, 2024 (referencing an examination of 1/8/2023 (sic)). (RX 2). Dr. Vitello concurred with
the diagnosis on the shoulder (massive rotator cuff tear with Bankart lesion, proximal biceps subluxation, and
contracture), as well as diagnosing compression of the right median and ulnar nerves regarding Petitioner’s right
hand/wrist. He felt the compressive neuropathy or radiculopathy regarding the right hand was preexisting.
Marked atrophy and weakness of the hand was noted shortly after the accident, which would not develop that
rapidly. He noted the history of prior shoulder dislocations given at South Suburban, and the subsequent denial
of prior shoulder injuries to him, Dr. Aribindi and Dr. Poepping, along with the histories of prior cervical
radiculopathy given to Dr. Aribindi and South Suburban. He opined that all treatment to date had been
reasonable, necessary, and causally related to the work accident. He agreed the described mechanism of injury
was a “reasonable culpable mechanism” (reasonably competent mechanism?) to result in a rotator cuff tear and
Bankart lesion. Limited PT has resulted in marked contracture of the shoulder joint and decreased passive
range of motion. Surgery was recommended to address the rotator cuff tear. (RX 2).

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law that
follow.

Section 1(d) of the Act provides that, in order to obtain compensation under the Act, the employee bears
the burden of showing, by a preponderance of the evidence, that he or she has sustained accidental injuries
arising out of and in the course of the employment. 820 ILCS 305/1(d).
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To obtain compensation under the Act, Petitioner has the burden of proving, by a preponderance of the
evidence, all of the elements of his claim (O’Dette v. Industrial Commission, 79 Il1. 2d 249, 253 (1980)),
including that there is some causal relationship between his employment and his injury. Caterpillar Tractor Co.
v. Industrial Commission, 129 Ill. 2d 52, 63 (1989).

Decisions of an arbitrator shall be based exclusively on evidence in the record of proceeding and
material that has been officially noticed. 820 ILCS 305/1.1(e)

The Arbitrator finds the testimony of Petitioner to be credible, for the most part. Petitioner was a
cooperative witness and he appeared to be trying to give honest answers.

Petitioner’s answer to the question about issues with his right shoulder “before this accident” can be
taken in more than one way. He answered: ‘“No, I did not.” If he meant to deny any prior right shoulder
problems/injuries, then he is a faker. He gave a history of prior shoulder dislocations at South Suburban
Hospital. Further, the diagnostic films show a Hill-Sachs lesion. The Arbitrator notes that a Hill-Sachs Lesion
is defined by Steadman’s Medical Dictionary as: “an irregularity seen in the head of the humerus following
dislocation of the shoulder; caused by impaction of the head of the humerus against the edge of the glenoid.”
Steadman’s was cited by the Workers” Compensation Division of the Appellate Court in Will County Forest
Preserve District a/k/a Forest Preserve District of Will County v. Illinois Workers’ Compensation Commission,
etal., 2012 IL App (3d) 11077 WC, so it must be considered authoritative. The Hill-Sachs lesion confirms
prior dislocations (i.e.: prior right shoulder injuries), which Petitioner denied to Drs. Aribindi and Poepping. If
you dislocate your shoulder, you know it and you tell your orthopedist about it. If, in so answering the question,
Petitioner meant that he was not experiencing problems with the shoulder close to the time of the accident, then
he has given an apparently honest answer (there do not appear to be any deficits in Petitioner’s right shoulder in
the video prior to the fall).

Having observed Petitioner’s demeanor as he testified, and considering all of the evidence adduced, the
Arbitrator does not believe that Petitioner’s answer to the question about issues with his shoulder before the
accident and the histories given to the treating orthopedists are significant enough to find the entirety of
Petitioner’s testimony to be not credible and deny the claim.

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF PETITIONER’S EMPLOYMENT BY RESPONDENT?, THE ARBITRATOR FINDS:

Petitioner sustained accidental injuries which arose out of and in the course of his employment by
Respondent on April 14, 2023.

The video certainly documents that an accident occurred and an injury to Petitioner’s right shoulder
occurred.

As stated above, the employee bears the burden of showing, by a preponderance of the evidence, that he
or she has sustained accidental injuries arising out of and in the course of the employment. 820 ILCS 305/1(d);
McAllister v. Illinois Worker’s Compensation Comm’n, 2020 IL 124848, 932; Sisbro v. Industrial Comm’n,
207 111. 2d 193, 203 (2003).

Petitioner’s accident occurred in the course of his employment by Respondent. He was at work, taking
clients on a walk, part of his expected duties as a recovery coach. McAllister, §33.
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As to the issue of arising out of, the testimony of Petitioner and Ms. Johnson differs to an extent as to
whether or not Petitioner should have been engaging in the activity of running a football drill with a client.

Petitioner testified that the purpose of his actions was to build rapport with the client, and to prevent the
client from smoking a cigarette. He was trying to promote a mind-set of sober thinking and sober judgment.
The Arbitrator believes this testimony. Petitioner was trying to act as a recovery coach to benefit the client and
Respondent.

Further, Petitioner’s action in simulating a football drill was not violative of Respondent’s Code of
Ethics. (RX 4). As Petitioner testified, Respondent’s Code of Ethics Point 6, states: “At all times I shall
maintain a professional relationship with all patients.” Petitioner stated that he maintained a professional
relationship with all his clients. He described the relationship as professional, not personal. He read Point 7,
and stated that he had not physically or verbally abused any patients, counselors, or other professionals or
employees during his time with Respondent. He also read Point 8 and acknowledged that he did not engage in
a romantic or sexual relationship with a client at any point.

Petitioner’s unrebutted testimony that he was not aware of a sign posted on Respondent’s second floor,
containing a list of explicitly prohibited activities for recovery coaches was unrebutted. Also unrebutted was
his testimony that Respondent had not specifically prohibit him from engaging in a football drill or running next
to a client.

Ms. Johnson testified that “horseplay” by recovery coaches was prohibited. While she testified that a
supervisor named Mickey was told that playing basketball with clients was not allowed and that she instructed
Mickey to so advise all his staff, Johnson could not say for sure that Mickey told this to Petitioner. Johnson
testified that recovery coaches were prohibited from building relationships with clients outside of their
responsibilities as a recovery coach. The Arbitrator believes that this is to prevent personal interaction that
interferes with the recovery process (and to prevent sexual harassment, as Johnson stated) and does not believe
that Petitioner’ actions in the present case stooped to that level. Johnson’s testimony that there was a specific
prohibition on physical activities beyond walking was not supported by a copy of this prohibition or of the
prohibitions that were posted on the bulletin boards and on the second floor of Respondent’s building. The
Arbitrator believes Johnson’s testimony that Petitioner was not instructed to run with a client or to foster a
relationship with a client or to use his judgment or discretion to facilitate a relationship with a client.

Petitioner’s action in simulating a pass drill with a client while on a walk is just not unreasonable,
outrageous or unforeseeable, so as to take him out of the course of employment, prohibited by a rule, or not.
The goal of his conduct was not for personal gain, but for the gain of his client, and, thus, furthering the
interests of Respondent. Petitioner’s activities were in furtherance of the ultimate goal of Respondent -
assisting individuals in addiction recovery.

Petitioner’s actions were related to his job as a recovery coach. In finding that Petitioner’s injury arose
out of his employment by Respondent, the Arbitrator finds that the risk of injury of an accident as Petitioner
suffered in the present is a risk connected with, or incidental to, the employment so as to create a causal
connection between the employment and the accidental injury. Sisbro v. Industrial Comm’n, 207 Ill. 2d 193,
203 (2003). If you simulate a pass drill in an alley, you may slip on gravel when you change from backpedaling
to running. The purpose of the simulated pass drill was to further Respondent’s interests, as set forth above.
The risk of injury was not a personal risk to Petitioner, and not a neutral risk, both of which would have
required a McAllister analysis, which is not required here.
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Finally, the Arbitrator finds persuasive and follows the Decision of the Commission in Barbara
Anderson v. Community Unit School District #200, 14 IWCC 0430. In that case, the claimant was a third-
grade teacher who was picking up her students from gym glass. The students had been performing gymnastics
exercises on a balance beam. The claimant was a former gymnast and volunteered to demonstrate a foot dip on
the balance beam. Her foot was caught on the end of the balance beam, causing a knee injury. The employer
argued that this activity was not part of the claimant’s job description and would have been prohibited if
permission had been sought. The Commission found that this activity was not unreasonably dangerous (as
eight- and nine-year old students had been using the balance beam for class). The Commission further found
that the claimant’s conduct “was in furtherance of Respondent’s interests” in demonstrating a gymnastics move
for students. The Commission thus affirmed the Arbitrator’s award of benefits. Of note, the Commission’s
decision was affirmed by the Appellate Court under Rule 23, and, thus, the Appellate Court order is not itself
cited. 2015 IL App (2d) 141153WC-U.

In summary, regardless of whether or not such a rule existed that prohibited Petitioner’s interactions
with a client as shown on the video and as testified to, Petitioner’s conduct did not constitute an unreasonable
risk, and was undertaken in furtherance of Respondent’s “ultimate work.” Thus, the Arbitrator finds that
Petitioner suffered a compensable injury and proved that he sustained accidental injuries arising out of and in
the course of his employment by Respondent on April 14, 2023.

WITH RESPECT TO ISSUE (F), IS PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS:

Petitioner’s current condition of ill being regarding his right shoulder is causally related to the
injury.

The Arbitrator bases this finding on his finding above on the issue of accident, the testimony of
Petitioner, the video, the medical records and the report of Dr. Vitello. Petitioner certainly had prior right
shoulder dislocations, but there is no evidence of his prior treatment and no evidence that he was under
active treatment for his right shoulder immediately prior to the accident.

The Arbitrator finds that any condition of ill-being that Petitioner has related to the possible
compressive neuropathies in his right upper extremity (brachial plexopathy. carpal tunnel syndrome and
cubital tunnel syndrome) are not causally related to the work injury. The medical records and
Petitioner’s testimony do not support causation. Further, Petitioner’s history of right sided radiculopathy
“and 1s supposed to have surgery”, given at South Suburban Hospital, was not explained. Dr. Vitello and
the other orthopedists noted significant atrophy. Dr. Vitello persuasively opined that this was long-
standing and not the result of the work-related fall. Given the evidence adduced, endorsing causation to
these conditions would amount to speculation or conjecture, which the Arbitrator declines to engage in.

WITH RESPECT TO ISSUE (G), WHAT WERE PETITIONER’S EARNINGS?, THE
ARBITRATOR FINDS:

Petitioner alleged an Average Weekly Wage of $666.00.

Petitioner testified that he worked 37.5 hours per week and the pay rate was “I don’t remember,
either $15.00 or $18.00 an hour.” (T. 13).
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Ms. Johnson testified that Petitioner was paid $15.00 per hour and worked 37.5 hours per week.
Neither Party submitted a wage audit.

Given the above, The Arbitrator finds that Petitioner’s Average Weekly Wage was $562.50.

WITH RESPECT TO ISSUES (H) and (I), AGE, MARITAL STATUS AND DEPENDENTS, THE
ARBITRATOR FINDS:

Respondent submitted no evidence on these issues.

Petitioner’s unrebutted testimony was that he was married and had two dependent children under the age
of 18 on the date of accident. This is the Arbitrator’s finding regarding the issues of marital status and
dependents.

The medical records document that Petitioner’s date of birth is March 1, 1969, making him 54 years old
on the date of accident. This is the Arbitrator’s finding on the issue of Petitioner’s age.

Petitioner’s compensation rate, based on the AWW of $562.50, the accident date of April 14, 2023 and
his marital status and number of dependents is $508.04.

WITH RESPECT TO ISSUE (J), ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE
PROVIDED TO PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID
ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL
SERVICES. THE ARBITRATOR FINDS:

Based upon the Arbitrator’s findings on the above issues of accident and causation, Petitioner’s
testimony, the medical records and the opinion of Dr. Vitello that the treatment rendered to Petitioner was
reasonable and necessary, Petitioner’s claimed medical bills are awarded.

Respondent shall pay the following incurred medical expen ses:

South Suburban Hospital — (PX 1): $5,292.00
Southland Orthopedics — (PX 2): $1,136.00
Illinois Orthopedic Network — (PX 3):  $8,283.37
Midwest Specialty Pharmacy — (PX 3):  $5,262.63
Premium Healthcare Services — (PX 4):  $3,463.66
Victory Enterprises II — (PX 5): $399.00

TOTAL: $23,836.66
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WITH RESPECT TO ISSUE (K), IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
CARE?, THE ARBITRATOR FINDS:

Petitioner is entitled to prospective medical care regarding his right shoulder. This finding is based upon
the Arbitrator’s findings above on the issues of accident and causation, the testimony of Petitioner, the medical
records and the opinions of Dr. Vitello.

Based upon the Arbitrator’s finding above on the issue of causation, Petitioner is not entitled to any
prospective medical care regarding the possible compressive neuropathies in his right upper extremity (brachial
plexopathy. carpal tunnel syndrome and cubital tunnel syndrome).

Accordingly, Respondent shall authorize and pay for the right shoulder surgery as recommended by

Dr. Poepping, along with all related services, in accordance with Sections 8(a) and 8.2 of the Act.

WITH RESPECT TO ISSUE (1), WHAT TEMPORARY BENEFITS ARE IN DISPUTE (TTD)?, THE
ARBITRATOR FINDS:

Petitioner claims to be entitled to TTD benefits from April 15, 2023 through April 22, 2024, the date of
trial. Respondent denied liability for all TTD. (ArbX 1).

No work restrictions were issued by South Suburban Hospital.

Dr. Aribindi issued light duty restrictions beginning April 28, 2023. Petitioner testified that he talked to
a supervisor foundation?), and the supervisor told him to wait until he can be cleared and finished with his
injury. Ms. Johnson acknowledged receipt of Petitioner’s work restrictions and stated that an offer of light duty
work was made to Petitioner by AmTrust. No other proof of a job offer was offered. No rebuttal testimony
regarding any light duty job offer was offered.

Dr. Poeeping took Petitioner off work, pending surgery, effective August 14, 2023.

Dr. Vitello opined that Petitioner was capable of sedentary work with lifting, pushing, or pulling no
greater than 5-10 pounds, as of the date of his report, January 8, 2024. No proof of a job offer within the
restrictions endorsed by Dr. Vitello was submitted.

Given the above, and the Arbitrator’s findings on the issues of accident, causation and prospective
medical, the Arbitrator awards TTD benefits from August 14, 2023 (the date that Dr. Poepping took Petitioner
completely off work) through April 22, 2024, the date of trial.

Accordingly, Respondent shall pay Petitioner TTD benefits of $508.04/week for 36-1/7 weeks,
commencing August 14, 2023 through April 22, 2024.

11



ILLINOIS WORKERS’ COMPENSATION COMMISSION
DECISION SIGNATURE PAGE

Case Number 22WC005343

Case Name Victor Zepeda v.
Kodiak Drywall

Consolidated Cases

Proceeding Type Petition for Review

Decision Type Commission Decision

Commission Decision Number 25IWCC0056

Number of Pages of Decision 15

Decision Issued By Stephen Mathis, Commissioner

Petitioner Attorney Jason Esmond

Respondent Attorney Francis O'Byrne

DATE FILED: 2/6/2025

155tepien Maths, Commissconesr

Signature




25IWCCO0056

22WC 05343
Page 1
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF COOK ) [ ] Reverse

[ ] Modify

|:| Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

|X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Victor Zepeda,

Petitioner,

VS. NO. 22WC 05343

Kodiak Drywall,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, notice, Petitioner’s request
for continuance of trial, permanent disability, temporary disability, and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a

part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed September 3, 2024, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

No bond is required for removal of this cause to the Circuit Court. The party commencing
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent

to File for Review in Circuit Court.
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)- |:| Rate Adjustment Fund (§8(g))
COUNTY OF ROCK ISLAND ) D Second Injury Fund (§8(e)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
VICTOR ZEPEDA, Case # 22 WC 5343
Employee/Petitioner
V. Consolidated cases:
KODIAK DRYWALL,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maureen Pulia, Arbitrator of the Commission, in the city of
Rock Island, on 8/12/24. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

@ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|E What was the date of the accident?

|E Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

|E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[ ] TPD [ ] Maintenance X] TTD

L. |E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. @ Other Petitioner's request for continuance of trial.

SEEOmMmOOw

~

ICArbDec 2/10 69 W. Washington, 9" Floor, Chicago, IL 60602 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084

Page 1



25IWCCO0056

FINDINGS

On 2/17/20, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $37,440.00; the average weekly wage was $720.00.
On the date of accident, Petitioner was 30 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $00.00 for TTD, $00.00 for TPD, $00.00 for maintenance, and $00.00
for other benefits, for a total credit of $00.00.

Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.

ORDER

Having found petitioner has failed to prove by preponderance of the credible evidence that he sustained an
accidental injury that arose out of and in the course of his employment by respondent on 2/17/20, the arbitrator
finds the petitioner’s claim for compensation is denied.

Respondent shall pay no reasonable and necessary medical services as provided in Sections 8(a) and 8.2 of the
Act, because the petitioner’s claim for compensation has been denied.

Respondent shall pay Petitioner no temporary total disability benefits as provided in Section 8(b) of the Act,
because the petitioner’s claim for compensation is denied.

Respondent shall pay Petitioner no permanent partial disability benefits because the petitioner’s claim for
compensation is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

, 2 3
{J///)‘i M&Mg)gfiw_&hj
/7

Signature of Arbitrator

September 3, 2024

ICArbDec p.2
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 30 year old drywall finisher, alleges he sustained an accidental injury to his right
hand/wrist that arose out of and in the course of his employment by respondent on 2/17/20. When
petitioner filed his initial Application for Adjustment of Claim on 2/28/22 he alleged an accident date of
3/1/20. Petitioner did not amend the date of accident to 2/17/20 until right before the trial started in Rock
Island on 8/12/24.

Prior to the start of trial petitioner requested a continuance. The reason for the request was that he
was still attempting to secure additional evidence regarding his alleged injury. Respondent’s attorney
Francis O’Byrne noted that the case is 4 years old, and that respondent had motioned this case up
numerous times before, namely in September of 2023, January of 2024, April of 2024, and July of 2024.
O’Byrne also noted that a pretrial was held on this matter in July 2024, at which time the trial date of
8/12/24 was set. O’Byrne stated that the only records he has received from petitioner were the
subpoenaed records petitioner’s attorney got from the only place petitioner treated with, which was Great
River Family Chiropractic. O’Byrne claims respondent has been very diligent in trying to move this

case, and petitioner has not been diligent in getting the records he claims are missing.

Petitioner’s attorney Jason Esmond from the Law Office of Black and Jones, stated that the
subpoena for records from Great River Family Chiropractic was sent out shortly after the case was filed
in 2022. He further stated that he informed petitioner that the records he received did not include an x-
ray of his hand/wrist, which petitioner claimed should be in the records. Petitioner testified that when he
first presented to Great River Family Chiropractic, he underwent an x-ray that showed a
fracture/dislocation to his right wrist. Esmond stated that since he received the subpoenaed records from
Great River Family Chiropractic, petitioner has told him that he has been trying to secure the missing
records. As of trial, petitioner had not secured any additional records from the chiropractor. Esmond
stated that after he received the petitioner’s records from Great River Family Chiropractic, and petitioner
told him an x-ray was missing, he called the office and was told that what they sent was petitioner’s

entire record.

Petitioner testified that on 2/17/20 he arrived at the job site and began unloading material and tools
for the job. This included unloading stilts and a box. Petitioner stated that the stilts were wrapped, and
the box held paper tape. Petitioner testified that as he was walking up the stairs carrying the stilts and the
box, he slipped, and as he tried to catch himself, he stuck his right hand out, and landed on his right wrist.
He reported immediate pain, but completed the work day. The next day his right wrist was swollen and

pretty bad. Petitioner testified that it was the next day that he initially sought treatment.
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Petitioner testified that he reported the injury to Carmen, his supervisor, on 2/17/20, the alleged
date of injury. Petitioner stated that Carmen was the foreman on the job site. After, reporting the injury
to Carmen, petitioner testified that he reported the injury to Allen Seabloom, his boss, the day after the
injury. Petitioner stated that he told Seabloom that was not going to show up the next day because he

injured himself.

On 3/6/20 petitioner presented to Great River Family Chiropractic. Petitioner completed an
“Application for Care at Great River Family Chiropractic.” He reported pain in his hand/wrist. He noted
that the problem began “3 wks”, and it was its worse in the AM, PM, mid-day, and late PM. He also
noted that the pain was both constant, and on and off during the day. He denied any prior treatment for
his hand/wrist. He reported that the injury occurred when he fell. He rated his wrist (primary complaint)
as a 10 on a scale of 10; his pain (secondary complaint) as an 8 out of 10; his hand (third complaint) as a

6 and 8 out of 10; and, although he did not enter a fourth complaint, he rated it as an 8 out of 10. (PX1)

On 3/10/20 Dr. Alex Arguello, D.C., completed “Your Workers Compensation Health Ticket” for
petitioner. It indicated that petitioner could sit, stand and walk without limit, and never carry, lift or

push/pull with his injured hand. The date of petitioner’s injury was identified as 2/17/20. (PX1)

Included at part of PX1 is a report that shows petitioner’s initial visit was on 3/6/20, and that
petitioner underwent adjustments on 3/9/20, 3/11/20, and 3/13/20. No treatment records for these dates
of adjustment were included in the subpoenaed records. It also showed that there was a call to the office,
or talk in the office on 2/4/22.

Petitioner testified that when he presented to Dr. Arguello on 3/6/20, an x-ray of his wrist was

performed that showed a fracture and dislocation in his wrist.

Petitioner testified that he was off work for two weeks while he was seeing the chiropractor, and
then was returned to work with restrictions. Petitioner testified that he worked with restriction, but also
testified that he had no choice but to return to work and perform his full duty job because he is a full-time

parent (mom and dad) to his son. He testified that he had to work to make sure his son was taken care of.

Petitioner testified that following the alleged injury he worked for respondent for about a year and a
half. He testified that since the alleged injury his right hand/wrist has not been the same. He stated that

he is not able to run automatic tools like he did while working for respondent.

Petitioner testified that he still has pain in his right hand/wrist, and cannot bend it as far as he used
to. He testified that his pain comes and goes, and is most present when there is a little humidity or

“rainish kind of thing”. He reported that it bothers him when he wakes up in the morning. He also
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reported that it hurts when he picks up his son or swings a bat. He reported some issues lifting heavy

things. Sometimes he is able to lift things up, and other times he cannot.

Petitioner denied any treatment for his wrist other than the treatment he received at Great River
Family Chiropractor on 3/6/20, 3/9/20, 3/11/20, and 3/13/20. Petitioner testified that the only medication

he takes is ibuprofen twice a week for inflammation.

Petitioner testified that he is working as a painter because the tools are lighter. He stated that he

can no longer do drywall finisher work because the tools are too heavy for his wrist.

On cross examination petitioner testified that his attorney subpoenaed the records from Great River
Family Chiropractic after 2/28/22, and once received, shared them with him. Petitioner testified that he
signed the original Application for Adjustment of Claim 2/28/22, which listed a date of accident as
3/1/20. (ARB X2) Petitioner testified that he still believed the date of accident was 3/1/20; that the date of
3/1/20 was the date he consulted with his attorneys; that he consulted with his attorney in March of 2020,
but was injured in February of 2020; that he contacted his attorney in March of 2020; and, that 3/1/20

could be the day he received chiropractic treatment.

Petitioner testified that after he signed a representation agreement with the Law Office of Black and
Jones, he went into Great River Family Chiropractic and told them to send any records they have with
respect to him to the Law Office of Black and Jones. On recross examination, petitioner testified that it
was on 2/4/22 that he went into Great River Family Chiropractic and told them to send his records to his

attorneys at the Law Office of Black and Jones.

On redirect examination, petitioner testified that when he presented to the Law Office of Black and
Jones 2 years after his alleged injury, he knew he had an accident, but may have been mistaken as to the
date of injury. Petitioner testified that it was his understanding that when he met with Esmond that his
injury was around 3/1/20. Then, on 8/12/24, right before the beginning of his trial, petitioner reviewed
the records from Great River Family Chiropractic and “remembered” that his accident was on 2/17/20,

not 3/1/20, and amended the date of injury on his Application for Adjustment of Claim.

C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S EMPLOYMENT BY
RESPONDENT?
D. WHAT WAS THE DATE OF THE ACCIDENT?

Petitioner alleges that he sustained an accidental injury to his right hand/wrist that arose out of and

in the course of his employment by respondent on 2/17/20. Respondent disputes.
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Petitioner testified that on 2/17/20 he arrived at the job site and began unloading material and tools
for the job. This included unloading wrapped stilts and a box that held paper tape. Petitioner testified
that as he was walking up the stairs carrying the stilts and box, he slipped, and as he tried to catch
himself, he stuck his right hand out, and landed on his right wrist. He reported immediate pain, but

completed the work day.

Petitioner testified that the next day, 2/18/20, his right wrist was swollen and pretty bad, and on the
day after that, 2/19/20, he initially sought treatment. Given that the only treatment petitioner received
was from Great River Family Chiropractic, petitioner’s timeline for treatment does not synch with the
records from Great River Family Chiropractic that show petitioner did not seek treatment until 3/6/20.
Based on the records from Great River Family Chiropractic, and petitioner’s own testimony that he
sought treatment 2 days after the injury, the arbitrator finds petitioner’s alleged accident would have

occurred on 3/4/20. However, 3/4/20 is not an accident date petitioner is alleging.

When petitioner presented to Great River Family Chiropractic on 3/6/20, he alleged an injury to his
hand/wrist due to a fall. However, the Application for Care at Great River Family Chiropractic does not
include any reference to what hand was injured, or any history of an accident at work. It also indicates

that the problem began “3 wks”, which would the put the alleged accident on 2/14/20.

The arbitrator finds it significant that the records from Great River Family Chiropractic do not
include any treating records that include a history of injury, any assessment of petitioner, any diagnostic
tests, any description of the treatment performed, or any treatment plan. Although it is indicated that
petitioner underwent adjustments on 3/9/20, 3/11/20 and 3/13/20, there are no treatment records for those
dates included in the subpoenaed records petitioner’s attorneys got from Great River Family
Chiropractic. Following his treatment on 3/13/20, petitioner sought no further treatment for his alleged
injury.

It was not until about two years later on 2/28/22, that petitioner presented to the Law Office of
Black and Jones regarding representation for an alleged injury to his right upper extremity that occurred
while he was working on 3/1/20. The Application of Adjustment of Claim was filed based on the
information petitioner provided. It did not include a specific accident history, or body part injured other

than upper right extremity.

Petitioner testified that after securing the representation of the Law Office of Black and Jones, he
presented to Great River Family Chiropractic and told them to send all his records to the Law Office of

Black and Jones, and provided them with their information. However, the arbitrator finds it significant

Page 6



25IWCCO0056

that the records from Great River Family Chiropractic show that the only time petitioner either called in,
or went into their facility, was on 2/4/22. This was weeks before he sought the representation of the Law
Office of Black and Jones. Based on this evidence, the arbitrator finds no credible evidence to support a
finding that petitioner contacted Great River Family Chiropractic after he secured the representation of
the Law Office of Black and Jones on 2/28/22.

The arbitrator also finds it significant that at no time after petitioner’s attorney subpoenaed the
records from Great River Family Chiropractic, did petitioner ever contact his attorneys to change the date
of accident from 3/1/20 to 2/17/20. It was not until right before the beginning of the trial on 8/12/24,
after reviewing the medical records of Great River Family Chiropractic, that petitioner amend his
Application for Adjustment of Claim to reflect a date of injury of 2/17/20. The arbitrator notes that this
was the injury date noted on the “Your Workers Compensation Health Ticket” completed by Dr.
Arguello on 3/10/20. The arbitrator notes that this is the only reference to any alleged injury date in the

medical records.

Lastly, the arbitrator notes that when questioned regarding the original date of accident on the
Application for Adjustment of Claim of 3/1/20, the petitioner provided a multitude of reasons why he
selected that date, most of which were inconsistent with each other. The petitioner first testified that he
believed the date of accident was 3/1/20; then he stated that the date of 3/1/20 was the date he consulted
with his attorneys; next he stated that it was in March of 2020 that he contacted his attorney; and, lastly
he testified that 3/1/20 could have been the day he received chiropractic treatment. In summary, the
arbitrator finds the petitioner could not recall why he initially selected an accident date of 3/1/20 when he

presented to Black and Jones on 2/28/22.

Based on the above, as well as the credible evidence, the arbitrator finds the petitioner has failed to
prove by preponderance of the credible evidence that he sustained an accidental injury to his right
hand/wrist that arose out of and in the course of his employment by respondent on 2/17/20. The
arbitrator bases this finding on the fact that the petitioner’s testimony was less than persuasive; that the
credible record contains at least 4 different dates of accident, namely 2/14/20, 2/17/20, 3/1/20, and
3/4/20; that the credible record contains at least 5 days on which petitioner testified he first sought
treatment for his injuries, namely 2/18/20, 2/19/20, 3/1/20, 3/4/20, and 3/6/20; and, that the credible
medical record do not include any history of any work accident, which hand was actually injured, or what

actual treatment petitioner received for his alleged injury.

The only reference to an injury date of 2/17/20 was on Dr. Arguello’s “Your Workers

Compensation Health Ticket” completed on 3/10/20. The arbitrator finds it significant that the
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Application for Adjustment of Claim filed 2/28/22 has an alleged accident date of 3/1/20 that petitioner
used when he completed the initial Request for Hearing on 8/12/24. It was not until after petitioner
reviewed the medical records from Great River Family Chiropractic right before trial on 8/12/24, and saw
Dr. Arguello’s date of injury on the “Your Workers Compensation Health Ticket,” that he amended the
date of injury on the Request for Hearing from 3/1/20 to 2/17/20.

Based on the above, as well as the credible evidence the arbitrator finds the petitioner has failed to

prove by a preponderance of the credible evidence what was his date of accident.
E. WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO RESPONDENT?

Given the fact that petitioner did not identify the alleged date of his injury as 2/17/20 until right
before the start of trial on 8/12/24, the arbitrator finds the petitioner did not provide respondent with
timely notice of the date of accident. The arbitrator finds that although petitioner testified that he
reported the injury to his supervisor Carmen on the alleged date of injury, and to his boss Allen
Seabloom, the day after the alleged injury, the petitioner presented no credible evidence to support this
claim. Given that prior to the date of trial on 8/12/24 petitioner was alleging an accident date of 3/1/20,
and then changed it to 2/17/20 right before the trial began, the arbitrator finds the credible record does not
contain any credible evidence to support a finding that petitioner reported the alleged injury to Carmen
on 2/17/20 or 3/1/20, or to Allen Seabloom on 2/18/20 or 3/2/20. The arbitrator further finds the only
evidence to support the petitioner’s claim is his own testimony, which the arbitrator finds was less than
persuasive given his continually changing testimony as it relates to the date of the alleged injury and

subsequent treatment.
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJUR?

Having found the petitioner has failed to prove by a preponderance of the credible evidence that he
sustained an accidental injury that arose out of and in the course of his employment by respondent on
2/17/20, the arbitrator also finds the petitioner has failed to prove by a preponderance of the credible
evidence that his current condition of ill-being is causally related to the alleged injury on 2/17/20. In
support of this finding the arbitrator notes that the treatment records from Great River Family
Chiropractor do not contain any history of a work related accident; do not indicate which hand petitioner
allegedly injured; do not contain any treatment records for the dates petitioner was seen at the facility;
and, do not contain any opinion from Dr. Arguello that petitioner’s alleged injury is causally related to

the alleged injury on 2/17/20.
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J. WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

Having found the petitioner has failed to prove by a preponderance of the credible evidence that he
sustained an accidental injury that arose out of and in the course of his employment by respondent on
2/17/20, the arbitrator also finds the petitioner has also failed to prove by a preponderance of the credible
evidence that the medical services that were provided to him were reasonable and necessary. In support
of this, the arbitrator finds that the only medical records petitioner offered into evidence were the records
from Great River Family Chiropractic. Although these records indicate that petitioner underwent
services on 3/6/20, 3/9/20, 3/11/20, and 3/13/20, the records contain no actual treatment records for any
of these dates. With no treatment records to review, the arbitrator finds any alleged treatment was not
reasonable and necessary, and respondent’s refusal to pay the bill from Great River Family Chiropractic
for the alleged services from 3/6/20 through 3/13/20 was appropriate. The arbitrator finds the petitioner
is not entitled to any payment of any medical bills by respondent for his alleged injury on 2/17/20.

K. WHAT TEMPORARY BENEFITS ARE IN DISPUTE?

Petitioner claims he is entitled to temporary total disability benefits from 2/20/20-3/5/20. Having found
the petitioner has failed to prove by a preponderance of the credible evidence that he sustained an accidental
injury that arose out of and in the course of his employment by respondent on 2/17/20, the arbitrator finds the
petitioner is not entitled to any temporary total disability benefits. The arbitrator further finds it significant that
petitioner failed to offer into evidence any off work authorizations from his medical providers for this period of

time.
L. WHAT IS THE NATURE AND EXTENT OF THE INJURY?

Having found the petitioner has failed to prove by a preponderance of the credible evidence that he
sustained an accidental injury that arose out of and in the course of his employment by respondent on
2/17/20, or that his current condition of ill-being is causally related to the alleged injury on 2/17/20, the

arbitrator finds this issue moot.
0. WAS THE PETITIONER’S REQUEST FOR A CONTINUANCE REASONABLE?

At the beginning of trial petitioner made a request for a continuance in order to obtain additional
medical records. The arbitrator notes that shortly after petitioner secured representation from the Law
Office of Black and Jones on 2/28/22, his attorneys subpoenaed the records from Great River Family
Chiropractic, the only facility petitioner testified that he treated at following his alleged injury on
2/17/20.
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Although petitioner testified at trial that he wanted additional time to get the x-ray report from
Great River Family Chiropractic that shows he sustained a fracture/dislocation of his right wrist at that
time, the petitioner testified that he has never done this in the 2 4 years since he filed his claim.
Petitioner testified that after he hired his attorneys, he went to Great River Family Chiropractic and
requested that they send his attorneys a copy of his records. However, the only record that petitioner
either called or went into Great River Family Chiropractic was on 2/4/22, which was over 3 weeks prior
to him securing the representation of the Law Office of Black and Jones on 2/28/22. There is no credible

evidence to support a finding that he contacted Great River Family Chiropractic after 2/28/22.

The arbitrator notes that since 2/28/22, petitioner has had approximately 2 ' years to get the
records from Great River Family Chiropractic that he believes are missing, but never did. Furthermore,
the arbitrator finds it significant that petitioner’s attorney Esmond stated that the subpoenaed records he
offered into evidence from Great River Family Chiropractic were all the records they had regarding

petitioner’s treatment with them.

The arbitrator also finds it significant that since January of 2024, respondent has filed Requests for
Hearing at each Rock Island docket call on 1/2/24, 4/22/24, and 7/1/24. Respondent also filed a Motion
to Dismiss for Want of Prosecution on 1/2/24. The parties even had a pretrial on this matter on 5/28/24.
The parties were asked to attempt settlement, but reached no resolution. Therefore, when the matter was

set for pretrial on 7/5/24, the arbitrator set the case for trial in Rock Island on 8/12/24.

From at least 1/2/24, the petitioner was aware that this case was above the redline, that there were
multiple Requests for Hearing filed, as well as a Motion to Dismiss for Want of Prosecution, and that it
was set to proceed to trial on 8/12/24. Despite all these Motions, a pretrial on 5/28/24 and 7/5/24, as well
as the case being set for trial on 8/12/24, petitioner testified that he made no effort to secure the records

from Great River Family Chiropractic that he alleged were missing.

The arbitrator also notes that petitioner’s request for a continuance was made verbally before the
start of the trial on 8/12/24. The Arbitrator notes that such a request for continuance is not consistent
with what is required pursuant to Sections 9020.60 and 9020.70 of the Rules Governing Practice before
the Illinois Workers’ Compensation Commission. These Sections require petitioner to file a proper and

timely Motion for Continuance, which petitioner did not do.

Based on the above, as well as the credible evidence, the arbitrator finds the petitioner has not
exercised due diligence in pursuing his case before the Commission. The arbitrator finds it significant

that petitioner had over 2 2 years to secure the records he believed were missing, but made no effort to
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do so. Therefore, the arbitrator finds the petitioner’s verbal request for a continuance prior to the start of
his trial on 8/12/24 was not timely or consistent with the Rules Governing Practice before the Illinois

Workers’ Compensation Commission, and was therefore denied.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Patricia Tobias,

Petitioner,
VS. NO. 19WC 21447
Heartland Bank,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical expenses, causal
connection, permanent disability, temporary disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part

hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed June 9, 2023, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF McLean ) [ ] Second Injury Fund (§8(¢)18)
|Z| None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Patricia Tobias Case # 19 WC 21447
Employee/Petitioner
V.
Heartland Bank

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Adam Hinrichs, Arbitrator of the Commission, in the city of
Bloomington, on 4/27/23. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|X| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?

X] TPD [ ] Maintenance X] TTD

L. |X| What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

o. [ ]other
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~
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FINDINGS

On 7/5/19, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $61,632.48; the average weekly wage was $1,185.24.
On the date of accident, Petitioner was 62 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other benefits,
for a total credit of $0.00.

Respondent is entitled to a credit of $16,552.40 under Section 8(j) of the Act.

ORDER

Respondent shall pay all reasonable and necessary medical services as set forth in Petitioner’s exhibits, as provided in
Sections 8(a) and 8.2 of the Act. The Arbitrator orders the Respondent to reimburse Petitioner for her out-of-pocket
expenses for causally related medical treatment as set forth in Petitioner's exhibits 7 and 9. Respondent shall make this
payment directly to Petitioner’s attorney in accordance with Section 9080.20 of the Rules Governing Practice
before the IWCC.

Respondent shall pay Petitioner temporary total disability benefits of $790.16/week for 3 and 3/7 weeks, commencing
July 6, 2019 through July 30,2019, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner temporary partial disability benefits totaling $5,440.15, as provided in Section 8(a) of the
Act.

Respondent shall pay Petitioner permanent partial disability benefits of $711.14/week for a total of 101.75 weeks, because
the injuries sustained caused the 40% loss of use of the left leg, 5% loss of use of the right leg, and 1% loss to her body as
a whole, as provided in Sections 8(e) and 8(d)2 of the Act, respectively. Respondent shall pay Petitioner compensation
that has accrued from December 28, 2022 through April 27, 2023, and shall pay the remainder of the award, if any, in
weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a review in accordance with the Act
and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of Arbitrator shall accrue from the date
listed below to the day before the date of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

JUNE 9, 2023

Signature of Arbitrator
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FINDINGS OF FACT

Patricia Tobias (‘“Petitioner’”) was born on October 14, 1956. She received a bachelor’s degree from Illinois
State University in office technology with a concentration on information systems. She is single and lives in
Morton, IL, where she has lived for the last 28 years. (AT 10-11)

The Petitioner was employed on July 5, 2019 by Heartland Bank (“Respondent”) in tech support. As of July
2019, the Petitioner had held that position for approximately 12 years. Petitioner described her primary
responsibilities as answering phones and helping internal staff with technology issues. She would also order for
the department, as well as take care of phone bills by consolidating telecommunications and approving the bills.
(AT 11-12)

On July 5, 2019, the Petitioner received a phone call late in the morning from a co-worker indicating that a
delivery person was at the East door trying to deliver a server on a pallet. The Petitioner asked her coworkers if
the delivery was for their department, they said that it was not, but that it might be for the core processing
manager. The Petitioner called the core processing manager on the phone but could not get him, so she went to
the door where the delivery person was and noticed the name on the pallet was not one of Respondent’s
employees. So, the Petitioner went to find the processing manager who would know where to send the delivery.
The Petitioner went from the East door to the South end of the building, where there is a transition strip between
an area of the floor which separates the carpet and the linoleum. Petitioner was looking into one of the nearby
offices to see if the processing manager was there, and when she turned to go back, she testified that the sole of
her shoe hit the transition strip causing her to fall. The Petitioner testified she tried to grab ahold of whatever
was available to stop herself from falling, but could not stop her fall and fell onto her left side, landing on her
left hip. (AT 13-14)

The Petitioner testified that the pictures admitted in Respondent’s Group Exhibit 1 show, in general, the area
where the accident occurred. The Petitioner testified that she was in the Respondent’s building and working at
the time this occurred. The Petitioner was not on a lunch break, headed to lunch, or engaged in any other sort of
personal requirement. (AT 14-15)

The Petitioner testified that checking on a delivery is something that is considered part of her job duties. The
Petitioner regularly orders for her department and occasionally, when something is delivered, she will assist.
The Petitioner testified that Respondent has what they call A+ core values, which is customer focused and
results oriented. The Petitioner testified that as part of their core values, the Respondent emphasizes team
building and working as a unit. The Petitioner testified that she has checked on deliveries like this in the past.
Petitioner testified that helping out another employee with a delivery is something she has done before, and it is
part of the Respondent’s core value approach. Petitioner testified that helping her coworkers is something she
normally does as part of her job. The Petitioner had never been told not to check on deliveries. Petitioner
testified that at the time of this accident, while checking on the delivery, she was moving with haste as the
delivery driver wanted to leave. (AT 13-18)

Petitioner testified that at the time of the fall she was not sure what the cause of her fall was. At hearing, the
Petitioner testified that the sole of her shoe caught the transition strip as she was in the process of turning. The
Petitioner testified that at first sight she did not notice any issues with the transition strip but when she returned
to the office a couple months later, she testified to having a panic attack when she noticed ripples in the
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transition strip. (AT 19) On cross-examination, Petitioner testified that she was wearing flip-flops for shoes that
day as it was a “relaxed” Friday. (AT 45). Petitioner further testified that when she inspected the transition strip
that she believed caused her fall, there was “bubbling” on the transition strip from the left wall. (AT 44).
Petitioner testified that the bubbling on the strip was % to 72 of an inch. (AT 46). Petitioner testified that wheels
on hand trucks that are used for intra-office deliveries had trouble with the strips and mats had to be placed over
the strips for the hand trucks to pass more easily. (AT 46-47).

The Petitioner testified that the area where she fell is not open to the general public. Non-employees cannot get
into the building without being buzzed in or having a fob to get in. The Petitioner does not have any history of
epileptic seizures and did not have a seizure at the time of the accident. The Petitioner does not have a history of
fainting, and did not faint at the time of the accident. The Petitioner testified that she did not have any sort of
health condition or weakened state that caused her fall. The Petitioner testified that she does not have a history
of falls or similar falls prior to this accident. The Petitioner testified that at the time she fell she was doing
something in the furtherance of her employment with Respondent. (AT 19-21)

The Petitioner testified that she landed on her left side and that the surface she landed on was hard. The
Petitioner testified that she screamed in pain after the accident. The Petitioner noticed significant pain in her left
hip and left upper leg. The Petitioner recalled that Kelly, Diana and Frank, all co-workers, were with her after
her fall, and prior to the fire department arriving. (AT 21-23)

After the Petitioner’s fall, a call was made to the Bloomington Fire Department (“BFD”). The Petitioner
reported a trip and fall with an injury to her left hip to the BFD, and was taken by the BFD to OSF St. Joseph
Medical Center. (PX 2, p. 4)

The Petitioner presented to the emergency room at OSF St. Joseph Medical Center (“OSF”’) on July 5, 2019.
The Petitioner described sustaining a fall at work after “picking something up and fell twisting her left hip.” The
Petitioner was brought in by EMS and was given Fentanyl in route to the emergency room. X-rays of the left
hip revealed an acute left hip fracture, mildly displaced with marked degenerative changes in the left hip. The
orthopedic consult for Petitioner confirmed the diagnoses of a displaced intertrochanteric left hip fracture, and
she was scheduled to have surgery the next day. The Petitioner gave two more histories at OSF of a fall at work
which was noted as follows: “she was in a bit of a hurry and does [sic] remember why she fell, but she did,” and
“she stumbled and twisted her left leg and fell with the weight of her body on her left hip.” Petitioner was
admitted to the hospital overnight for her scheduled surgery. (PX 3, p. 8-12, 18, 21)

On July 6, 2019, the Petitioner underwent surgery with Dr. Robert Seidl. Both pre-operative and post-operative
diagnosis were a left intertrochanteric hip/femur fracture. Dr. Seidl performed a reduction, intramedullary rod
fixation, left intertrochanteric hip/femur fracture, with an intraoperative Lombardi block. (PX 3, p. 22-23)

The Petitioner remained in-patient at OSF through July 11, 2019. During the Petitioner’s stay at OSF she
participated in physical therapy (“PT”), as well as occupational therapy (“OT”). (PX 3, p. 125-169)

The Petitioner was discharged from the hospital at OSF on July 11, 2019. The Petitioner was discharged to
Snyder Village, a skilled care facility for further evaluation and therapy. (PX 3, p. 13-17). Petitioner stayed at
Snyder Village from July 11, 2019 through July 29, 2019. During that time, the Petitioner participated in PT,
undergoing various therapeutic modalities. The Petitioner was off of work during this time. (PX 4)

The Petitioner followed up with Dr. Seidl’s office postoperatively on July 19, 2019. The Petitioner informed Dr.
Seidl’s office that she was receiving PT on a daily basis at Snyder Village and was doing very well overall.
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Petitioner was to progress to returning home when both PT and the Petitioner agreed that she was able to live
independently. (PX 5, p. 10). The Petitioner returned to Snyder Village and was discharged on July 29, 2019.
(PX 6, p. 16-25)

On July 30, 2019, the Petitioner followed up with Dr. Seidl. The Petitioner reported doing well overall, but
would get a burning sensation on occasion. Dr. Seidl recommended continued PT and allowed the Petitioner to
work from home. (PX 5, p. 26-28)

On July 31, 2019, Petitioner presented at Professional Therapy Services (“PFT”) for an initial evaluation. PFT
reported that, “Pt presents to PT after falling and breaking her L hip on July 5" while at work after thinking she
tripped on something.” (PX6, pg. 51) They noted that Petitioner had pain through the front of the hip, back of
the hip, or the knee. Has pain when turning her hip. Pt does have some burning along the lateral aspect of the
hip and thigh. States generally that she has little pain. (PX6, pg.51)

On August 27, 2019, the Petitioner followed up with Dr. Seidl, noting improvement but complained of a dull
ache in the left hip. She believed that she was walking better and her range of motion and strength were
improving. It was noted the Petitioner was still using a walker for ambulation. The Petitioner was to transition
into the use of cane and continue to take aspirin twice a day. Dr. Seidl recommended that the Petitioner work
from home for three hours a day and to follow up in one month. (PX 5, p. 24-26)

On October 3, 2019, Dr. Seidl noted that Petitioner’s fracture was healing well. The Petitioner was to continue
to progress with weight bearing, and follow up in three months. It was noted that the Petitioner had transitioned
to a cane. The Petitioner continued to complain of a dull ache in her left hip. (PX 5, p. 22-24)

On January 7, 2020, Petitioner returned to Dr. Seidl. X-rays were taken showing the left intertrochanteric
fracture was well healed, and the hardware was well positioned. Petitioner was six months status post-surgery
and was doing well in regard to pain and strength. Given Petitioner’s positive progression, Dr. Seidl allowed the
Petitioner to return to work 8 hours per day as tolerated. (PX 5, p. 20-22)

On July 7, 2020, the Petitioner followed up with Dr. Seidl. Petitioner was one year postoperative at this time.
Petitioner reported that she was doing well, although she believed she was very weak. The Petitioner was still
using a cane and noticed weakness when going from sitting to standing. The Petitioner noticed that she fatigued
quickly. The Petitioner continued to take Tylenol daily. Dr. Seidl noted the fracture was healed but that the
Petitioner had arthritis of the hip. Petitioner also complained of low back pain and was recommended to have
PT for the low back and left hip girdle. Dr. Seidl restricted the Petitioner to no lifting over 5 pounds. (PX 5, p.
40-43)

On October 8, 2020, Petitioner followed up with Dr. Seidl, reporting 70% improvement. The Petitioner
continued to ambulate with a limp and was using a cane. The Petitioner was to continue PT and follow up in
three months. (PX 5, p. 38-40)

Petitioner last saw Dr. Seidl on January 7, 2021. Petitioner had muscular aches, but no back or joint pain, and
no difficulty walking. Petitioner stated she believed she was getting stronger and was working on building
endurance. Petitioner reported that her pain was 1/10 on a bad day, and 0/10 on a good day. X-rays revealed the
previous fracture was well healed and the hardware had good alignment but severe arthrosis was noted
bilaterally. Dr. Seidl released the Petitioner from care and instructed her to follow up as needed. Dr. Seidl also
noted that he discussed that the Petitioner would benefit from a total hip replacement and taking meloxicam.
(PX'5, p. 35-37). Petitioner testified that she did not find Meloxicam helpful. (AT 32)
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The Petitioner testified that she later developed some issues in her right hip. Petitioner testified that she has a
hard time trusting her left hip given the hardware. As a result of not trusting the left hip, she started
compensating by relying heavily on the right hip, which gradually began to bother her.

On June 20, 2022, Petitioner returned to PFT for an evaluation and PT for her right hip. Petitioner presented
with a two-wheeled walker which she had started using around April 2022. Petitioner reported that it was due to
stress. Petitioner reported trying to do some exercises at home to figure out if it is the muscle or joint, and has
been walking a lot and “pushing the envelope”. Petitioner reported that her overall mobility has decreased over
the past 3 years since breaking her L hip due to a fall. Petitioner reported that her pain level was 1/10, with it
being at worst 2/10. (PX6, pg. 150) Petitioner identified right hip limitations including decreased ROM,
decreased strength, gait abnormalities and balance deficits associated with her right hip osteoarthritis. (PX6, pg.
152) Petitioner had 46 visits at PFT, the last being December 28, 2022. Upon release, Petitioner was much
improved in her right swing phase, though she continued to lack foot clearance. Petitioner exhibited improved
ability to shift weight laterally and improved speed with straight path navigation. (PX6, pg. 281) Petitioner
testified that the additional PT for her right hip, provided her with greater confidence in her left leg. (AT 32-33).

The Petitioner was using a walker at the time of trial and testified that she uses it all the time. The Petitioner
does not leave home without her walker. The Petitioner testified that most of the time her left hip feels great, but
there are times when she rolls over in bed and feels like there is something there. Petitioner does have ongoing
pain in her left hip which wakes her up once or twice a night, leading her to change sleep positions. Petitioner
testified that her sister has to get her groceries for her. She notices increased symptomatology in her left hip
when she tries to do cleaning around her house, whether that is running the sweeper or cleaning the toilet.
Petitioner notices that because of her left hip she gets worn out much easier. Simple tasks such as cooking take
a toll on her. The Petitioner used to go for walks, which she testified she no longer has the stamina to do. The
Petitioner believes that she could probably walk 1000 feet before she has to stop. Petitioner testified that she
missed family events, like her nieces and nephew’s graduations, school programs and sporting events. Petitioner
testified that she did not have any issues regarding her bilateral hips prior to this accident. (AT 33-36)

On January 8, 2020, the Petitioner returned back to work full time. The Petitioner continues to work for the
Respondent in the same job as the day she was injured. (AT 37-39)

Prior to the Petitioner’s July 5, 2019 accident, Petitioner had never sought any medical care, taken any
prescription medications, or been issued any work restrictions in regard to her left hip. Further, the Petitioner
testified that she had never had problems with her right hip prior to this accident. (AT 39)

The Petitioner testified that she paid a large portion of her medical bills from this accident out of her pocket.
Petitioner offered a spreadsheet as Petitioner’s Exhibit 9, showing her out-of-pocket expenses for the medical
care related to her injury. The Petitioner testified that Petitioner’s Exhibit 9 accurately reflects the out-of-pocket
expenses made by her for her treatment needed after the accident. The Petitioner testified that Blue Cross Blue
Shield, her group health insurance through her employer, paid a portion of her bills related to this accident. (AT
39-41)

Petitioner testified she has not received any off-work benefits from the workers’ compensation carrier in this
case. The workers' compensation carrier has not paid any medical benefits in this case. Petitioner was also
denied short term disability by the Respondent’s short term disability carrier. (AT 41-42)
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The Petitioner testified that she would occasionally limp prior to the accident in question. However, the
Petitioner testified that any pre-accident limping was only a result of being seating for an extended period of
time. The Petitioner testified that most of her work days would be spent in her chair and when she would get out
of her chair at work, she would briefly limp as she would be stiff following the period of extended sitting. (AT
52)

Testimony of Frank Fletcher

Respondent called Frank Fletcher as a witness. Mr. Fletcher is the tech support supervisor for the Respondent.
He has worked for the Respondent for 25 years. Mr. Fletcher testified that the Petitioner is a good co-worker.
Mr. Fletcher testified that his desk is 10 to 15 feet away from the Petitioner in their office. Mr. Fletcher noticed
that before the accident, on occasion, Petitioner would get up slowly from her chair. Mr. Fletcher testified that
he felt the Petitioner had “a hitch in her giddy up” before the accident. (AT 55-58)

Mr. Fletcher testified that he did see the Petitioner shortly after her fall, and he sat with her until the fire
department came. Mr. Fletcher testified that Petitioner told him that she tried to steady herself on a door frame
when she missed it with her hand and flipped around, landing on her back. Mr. Fletcher testified that he did not
believe there were any defects in the area where Petitioner’s fall occurred. Mr. Fletcher also testified that the
pictures admitted as Respondent’s Group Exhibit 1 accurately depict the area and the condition of the area
where the Petitioner fell on the date of the accident. (AT 64-69, 145)

On cross-examination Mr. Fletcher testified that the Petitioner is an honest person and a hard worker. (AT 69-
70)

Mr. Fletcher testified that he did not know what the cause of Petitioner’s “hitch in her giddy up” was before the
accident. Mr. Fletcher was not aware of the Petitioner having any left hip issues before this accident. Mr.
Fletcher confirmed that the Petitioner never complained of any left hip issues to him before the accident. Mr.
Fletcher confirmed that he had never witnessed the Petitioner fall before the accident. (AT 70-72)

Mr. Fletcher also confirmed that any inspection he did in the area where the Petitioner fell was brief and not a
close inspection. Mr. Fletcher testified that there are two different transition strips depicted in the photographs
admitted by the Respondent. There is one at the end of the hallway and one that is more of a doorway that leads
into an office. Mr. Fletcher was of the understanding that the transition strip the Petitioner tripped on was the
one that was in the doorway leading into the office which is depicted in RX1-B, C, D and E. (AT 73-74, 77-78)

Mr. Fletcher testified that checking on deliveries, talking to other people and communicating with others in the
building would be one of her responsibilities in her position. Mr. Fletcher knows this because he is Petitioner’s
direct supervisor. Mr. Fletcher testified that the Petitioner trying to track down who a delivery recipient and
helping a coworker would be something that he would reasonably expect her to do as part of her daily job
duties. Mr. Fletcher testified that the area where the Petitioner fell is not open to the general public. Mr. Fletcher
confirmed that the Petitioner does make orders as a part of her job. (AT 75-76)

Testimony of Kelly Kaiser

Respondent called Kelly Kaiser as a witness. Ms. Kaiser is the Respondent's Core Banking Manager. Ms.
Kaiser testified the Petitioner was a good co-worker. (AT 81)
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Ms. Kaiser testified that prior to the accident Petitioner had what she called a “hitch” when she walked. Ms.
Kaiser did not notice any defects in the area where the Petitioner fell. (AT 82-84)

On cross-examination, Ms. Kaiser confirmed that prior to the accident Petitioner was able to do her normal job
and was a full-time employee. Ms. Kaiser testified that she was not aware of the Petitioner having any falls
prior to her accident. Ms. Kaiser also testified that she believed the transition strip the Petitioner fell on was
depicted in RX1-B, which is the transition strip at the doorway going into the offices. (AT 85-88)

Testimony of Diana Witte

The Respondent called Diana Witte as a witness. Ms. Witte is employed by the Respondent as a Core Banking
Analyst. Ms. Witte testified that that the Petitioner is a good co-worker. Ms. Witte testified that she noticed
before the accident the Petitioner had kind of a “hitch in her gait”. (AT 89-91) Ms. Witte testified that Petitioner
had never mentioned having any problems with her left hip before the accident. Ms. Witte did not know what
caused the Petitioner to fall and she was not present at the fall. Ms. Witte did not notice any defects in the area
where the Petitioner fell. Ms. Witte marked the area where they found the Petitioner laying after she fell, which
is depicted in RX1-B. (AT 89-95)

On cross-examination, Ms. Witte testified that the Petitioner was a truthful and honest person. Ms. Witte
confirmed that the Petitioner never complained of any hip issues to her prior to the accident. Ms. Witte was not
aware of the Petitioner having any falls before this accident. Ms. Witte did not examine the area where the
Petitioner fell after the accident. Ms. Witte did not see the Petitioner fall at the time of her accident. Ms. Witte
confirmed that she did not know exactly where the Petitioner fell, but saw where she was lying after the fall had
occurred. (AT 95-99)

Testimony of Gayle Goss

The Respondent called Gayle Goss as a witness. Ms. Goss is the Facility Supervisor for the Respondent. Ms.
Goss was on vacation the week Petitioner’s accident occurred. When she returned from vacation, Ms. Goss
testified that she inspected the area where the accident occurred and did not notice any defects. Ms. Goss
testified that before the accident she noticed that the Petitioner had a little bit of a “hitch in her get along”. (AT
103-107)

On cross-examination, Ms. Goss testified that the Petitioner is a good co-worker, and a truthful and honest
person. Ms. Goss was not aware of the Petitioner having any falls before the accident. Ms. Goss confirmed that
the area that she examined when she returned from vacation is the area and the transition strip depicted in
picture RX1-B. (AT 109-111)

Testimony of Chad Carr

The Respondent called Chad Carr as a witness. Mr. Carr is the IT Infrastructure Manager with the Respondent.
Mr. Carr testified that the Petitioner is a good co-worker. Mr. Carr testified that he noticed a slight “hitch” in the
Petitioner’s walk before the accident, and that he knew she received massages, but he was not sure why she got
massages. Mr. Carr testified that he did not know exactly what caused the Petitioner to fall. Mr. Carr did not
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notice any defects in the area where the Petitioner fell. Mr. Carr testified that at the time of the accident,
Petitioner told him “I tripped and I missed catching myself on the doorway.” (AT 112-120)

On cross-examination, Mr. Carr confirmed that the Petitioner was helping a coworker at the time of the
accident. Mr. Carr confirmed that helping a coworker and checking on the delivery, as Petitioner was doing at
the time of the accident, is something that she would be reasonably be expected to do as part of her job duties in
any given work day. Mr. Carr confirmed that the area where the Petitioner fell is not open to the general public.
(AT 120-122)

Testimony of Julie Olson

The Respondent called Julie Olson as a witness. Ms. Olson is the Benefits Analyst in Human Resources for
Respondent. Ms. Olson testified that the Petitioner is a good co-worker. Ms. Olson does not work in the same
building as the Petitioner and rarely sees her. Ms. Olson testified that she coordinates benefits for people which
includes short term disability, long term disability, as well as group medical insurance. Ms. Olson testified that
the Petitioner’s short-term disability was denied “because...she had not originally applied for short term
disability because it was reported as workers’ compensation.” (AT 124-127)

On cross-examination, Ms. Olson testified that the Petitioner’s short-term disability was denied because the

short-term disability carrier believed that this was a workers’ compensation injury. Ms. Olson testified that the
Petitioner is a truthful and honest person. Ms. Olson did not see the Petitioner fall. (AT 134-135)

Rebuttal Testimony & Witness Credibility

Petitioner was called to testify in rebuttal. The Petitioner testified that the pictures admitted by the Respondent
show two different transition strips. One transition strip shows the picture of the end of a hallway where it goes
from carpet to linoleum and then you see doors leading outside, as depicted in RX1-A. The second transition
strip, which is the doorway leading into an office, is depicted in RX1-B, C, D and E.

All of Respondent’s witnesses testified that it was their understanding that the transition strip the Petitioner
tripped on was the one depicted in RX1-B, C, D and E. The Petitioner testified that the transition strip that had
the ripples that she had tripped on is the transition strip depicted in RX1-A. (AT 139-140) The Petitioner
testified that when she landed, she was located at the transition strip which is depicted in RX1- B, C, D and E.
(AT 140)

Respondent recalled Frank Fletcher, Gayle Goss, and Kelly Kaiser in rebuttal. Frank Fletcher confirmed his
prior testimony that Petitioner told him that she tried to steady herself on the door frame in RX1-B, not RX1-A,
she missed it, and flipped around and fell on her back. Mr. Fletcher confirmed that he has walked over both
thresholds, did not notice any defects, but had not inspected either closely. (AT 144-146, 151)

Respondent recalled Gayle Goss. Ms. Goss testified that the transition strips depicted in all the photos are raised
slightly with a beveled edge. (AT 159). Ms. Goss testified that the transition strip in RX1-A was not reported to
be defective, and she felt in her capacity as facility supervisor that the transitions strips could not be made safer.
(AT 156-158).
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Respondent recalled Kelly Kaiser as their final rebuttal witness. Ms. Kaiser testified that she never noticed a
defect on the transition strip depicted in RX1-A or B, and neither transition strip has been changed since the
accident. (AT 161, 164).

The Arbitrator notes that all of the witnesses at hearing are long-standing employees of Respondent, and
genuinely appear to have good inter-personal and working relationships. All of the witnesses testified that they
trusted each other, and found their co-workers to be honest and truthful. The hearing room reflected the trust the
witnesses have in each other. This is a positive reflection on both parties, and all of the witnesses.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent? The Arbitrator finds as follows:

The threshold question in this matter is accident. There is no dispute that the Petitioner’s accident on July 5,
2019, occurred “in the course of” her employment with the Respondent. The words “in the course of” refer to
the time, place and circumstances of an incident. It is clear that Petitioner was at her place of employment and
working at the time of the accident. The question is whether the Petitioner’s accident “arose out of” her
employment with the Respondent. The Arbitrator finds that the Petitioner has met her burden, and has proven
by a preponderance of the evidence, that her accident arose out of and in the course of her employment by the
Respondent.

The “arising out of”” component is primarily concerned with causal connection. To satisfy this requirement it
must be shown that the injury had its origin in some risk connected with, or incidental to, the employment so as
to create a causal connection between the employment and the accidental injury.” Sisbro Inc. v. Industrial
Commission, 207 111. 2d 193 (2003) The three categories of risks are “(1) risks distinctly associated with the
employment; (2) risks personal to the employee; and (3) neutral risks which have no particular employment or
personal characteristics.” Illinois Institute of Technology Research Institute v. Industrial Commission, 314 1l1.

App. 3d 149 (2000)

The Arbitrator finds that Petitioner was exposed to a risk distinctly associated with her employment with
Respondent. A risk is distinctly associated with an employee’s employment if, at the time of the occurrence, the
employee was performing (1) acts he or she was instructed to perform by the employer, (2) acts that he or she
had a common-law or statutory duty to perform, or (3) acts that the employee might reasonably be expected to
perform incident to his or her assigned duties. Caterpillar Tractor v. Industrial Commission, 129 1l1. 2d 52
(1989) Injuries resulting from a risk distinctly associated with employment are deemed to arise out of the
claimant’s employment and are compensable under the Act.

The Arbitrator finds that Petitioner has met the first and third prong under the Caterpillar analysis for
establishing that she was exposed to a risk distinctly associated with her employment. The Petitioner testified
that checking on deliveries was part of her job duties. The Petitioner testified that checking on a delivery is
something that the employer reasonably expects her to do as part of her job. Petitioner testified she was helping
a co-worker, and this is something she would reasonably be expected to do as part of her job. Petitioner had
helped check on deliveries in the past. Petitioner had never been told not to help with or check on deliveries.
Respondent’s witnesses confirmed Petitioner’s testimony in this regard.

10
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Moreover, Petitioner testified that at the time of the accident she was moving with more haste as the delivery
driver wanted to leave the Respondent’s premises. In hustling to find the person who could properly direct the
delivery at Respondent’s office, Petitioner tripped and fell. Mr. Carr’s testimony confirmed Petitioner’s
testimony, that she tripped and fell. The initial medical histories confirm Petitioner’s testimony as well, that she
was picking up a delivery, was doing so with alacrity, and tripped and fell. Mr. Fletcher’s testimony, however,
is not consistent with Petitioner’s, Mr. Carr’s, or the initial medical histories in one regard, that Petitioner
tripping caused her to fall.

It is unrebutted that Petitioner helping with a delivery was an act which the Petitioner was reasonably expected
to perform as part of her assigned job duties. Moreover, the preponderance of the evidence supports Petitioner’s
testimony that in performing an act she was reasonably expected to perform as part of her job, Petitioner was
hurrying, tripped and fell. Therefore, the Arbitrator finds the Petitioner has met her burden of proof on the issue
of accident, as Petitioner established that she was performing an act that was incidental to her employment with
Respondent. McAllister v. INCC, 2020 IL 124848.

The Arbitrator notes there is no evidence that the accident occurred from a risk personal to the Petitioner. The
only testimony that exists in the record indicates that the Petitioner was performing an act at the time of the
accident that she was instructed to do by her employer and that her employer would reasonably expect her to do
as part of her assigned job duties. Therefore, the Arbitrator finds this accident stemmed from a risk distinctly
associated with the Petitioner’s employment and is compensable under the Act.

Issue (F): Is Petitioner's current condition of ill-being causally related to the injury? The Arbitrator finds
as follows:

The Arbitrator finds that the Petitioner has met her burden of proof regarding causal connection. The Petitioner
has met this burden under a chain of events analysis. The Petitioner testified that at no time prior to her accident
did she have any problems with her left hip. Although the Respondents witnesses all described a “hitch” in
Petitioners gait, there is no medical evidence in the record to rebut Petitioner’s testimony, or disputing
causation.

Petitioner sustained a compensable work accident. Following the accident, the Petitioner had immediate
symptoms, and was transported to the OSF ER where she underwent surgery less than 24 hours later, and was
taken off work. Petitioner was working full duty with no left hip problems when she arrived for work on July 5,
2019. The mechanism of injury, a hard fall on the left hip, clearly caused the fracture noted in Petitioner’s left
hip after the accident, and Petitioner was unable to work following the fall at work. Given this undisputed chain
of events, the Arbitrator finds the Petitioner has met her burden of proof on the issue of causation for her left
hip.

Further, the Petitioner credibly testified that due to her altered gait following the accident she began to have low
back pain. Petitioner underwent conservative care for her low back, and recovered to her baseline. Petitioner
also testified the due to her concern over the stability of her left hip that she began to favor her right side and
subsequently developed right hip complaints. The Petitioner underwent PT for her right hip, and recovered to
her baseline. Petitioner’s testimony that her low back and right hip complaints stemmed from her altered gait
and over-compensating for her work-related left hip injury is unrebutted, credible, and supported by the record.
Therefore, the Arbitrator finds that Petitioner’s low back and right hip complaints were a temporary aggravation
post-accident, requiring only conservative care to return to her baseline, and are casually connected to her work-
related accident.

11
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Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services? The
Arbitrator finds as follows:

Based upon the Arbitrator’s above findings on the issues of accident and causal connection, the medical
services provided to Petitioner for treatment of her left hip, low back, and right hip were reasonable and
necessary. The Respondent has not paid all appropriate charges for these reasonable and necessary medical
services.

The Arbitrator orders the Respondent to pay all reasonable and necessary medical services as set forth in
Petitioner’s exhibits, pursuant to the medical fee schedule, as provided in Sections 8(a) and 8.2 of the Act. The
Arbitrator orders the Respondent to reimburse Petitioner for her out-of-pocket expenses for causally related
medical treatment as set forth in Petitioner's Exhibits 7 and 9. Respondent shall make this payment directly to
Petitioner’s attorney in accordance with Section 9080.20 of the Rules Governing Practice before the
IWCC.

Respondent is entitled to a full credit of $16,522.40 for payments made through its group health insurance
carrier, and shall hold Petitioner harmless for said payments.

Issue (K): What temporary benefits are in dispute? TTD & TPD. The Arbitrator finds as follows:

Temporary Total Disability

Based upon the Arbitrator’s above findings on the issues of accident and causal connection, the Petitioner is
entitled to temporary total disability benefits for her off work period. The Petitioner was off work for this injury
from July 6, 2019 to July 30, 2019. The Arbitrator awards temporary total disability benefits for this period,
representing 3 and 3/7 weeks.

Temporary Partial Disability

The Petitioner worked reduced hours for the Respondent from July 31, 2019 to January 7, 2020. As of January
8, 2020, the Petitioner was released to return to work full time. The Petitioner earned $23,153.81 from July 31,
2019 to January 7, 2020. (PX 10) At the Petitioner’s average weekly wage of $1,185.24, she would have earned
$31,314.04 from July 31, 2019 to January 7, 2020. Therefore, the Arbitrator orders the Respondent to pay the
Petitioner temporary partial disability benefits during this period totaling $5,440.15, as:

$31,314.04
- $23,153.81
$ 8,160.23
X 2/3

$ 5.,440.15

Issue (L): What is the nature and extent of the injury? The Arbitrator finds as follows:

After reviewing the five factors enumerated in Section 8.1b, the Arbitrator finds the nature and extent of the
injury to be as follows:

12
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With regard to subsection (i) of §8.1b(b), no permanent partial disability impairment report and/or opinion was
submitted into evidence. The Arbitrator therefore gives no weight to this factor.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the record reveals that Petitioner was
employed in tech support at the time of the accident. The Petitioner was able to return to her full duty position
in tech support. The Arbitrator gives some weight to the factor.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 62 years old at the time of the
accident. Petitioner continues to work full duty for Respondent four years after the accident. The Arbitrator
gives some weight to this factor.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes that the
Petitioner did not suffer a loss of future earnings capacity. The Arbitrator gives some weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical records,
the Arbitrator notes that the Petitioner’s testimony at the time of trial is consistent with the records contained in
Petitioner’s exhibits regarding the Petitioner’s subjective complaints and the ongoing issues she has experienced
since the accident. The Arbitrator therefore gives greater weight to this factor.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained

permanent partial disability to the extent of 40% loss of use of the left leg, 5% loss of use of the right leg, and
1% loss of use of her body as a whole.

13
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |X| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
|:| Modify |Z| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Glenn Mirabile,
Petitioner,
Vs. NO: 20 WC 020413
City of Chicago - CDOT,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under Sections 19(b) and 8(a) having been filed by Respondent
herein and notice given to all parties, the Commission, after considering the issues of causal
connection, medical expenses, prospective medical care, and permanent partial disability and
being advised of the facts and law, modifies the Decision of the Arbitrator as stated below, and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Il1.2d 327, 399
N.E.2d 1322, 35 IlI. Dec. 794 (1980).

The Commission strikes the second paragraph of the Order under “MEDICAL”.

The Commission modifies the third paragraph on page 1 of the Attachment to Arbitration
Decision (hereinafter “Decision”), striking “20WC015322” and replacing it with “21WC015322”.

The Commission modifies page 11 of the Decision, striking everything after the first two
sentences of the fifth paragraph. On the same page, the Commission also modifies the sixth
paragraph, striking the word, “Moreover”.

The Commission modifies the last three paragraphs on page 13 of the Decision, striking
them in their entirety.

The Commission modifies page 15 of the Decision, striking the word “not” in the last
sentence of the fifth paragraph. On the same page, the Commission also strikes the second
sentence of the second to last paragraph.
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The Commission modifies the first full paragraph on page 16, striking it and replacing it
with, “Dr. Freedburg disagreed with Dr. Shadid’s characterization of the Petitioner as a malingerer.
Dr. Freedburg noted that Petitioner continued to work after the accident. Dr. Sompalli also
disagreed with Dr. Shadid’s assertion that Petitioner’s condition following the crash would have
immediately disabled him to the point it would have been noted in the emergency room record.”
On the same page, the Commission strikes the second to last paragraph.

The Commission modifies page 17 of the Decision, striking the last two sentences of the
fifth paragraph. On the same page, the Commission strikes the last paragraph, which continues
onto page 18 of the Decision.

Finally, the Commission modifies the first and second full paragraphs on page 18 of the
Decision, striking them in their entirety. On the same page, under Issue (J), the Commission strikes
the last sentence of the first paragraph.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on February 8, 2024, is modified as stated herein, and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the
Petitioner reasonable and necessary medical services pursuant to the Medical Fee Schedule, as
provided in Section 8(a) of the Act, as follows: Rush University Health System/Rush Oak Park
Hospital in the amount of $5,391.50; Illinois Orthopedic Network in the amount of $7,558.07;
ILBJ - Hinsdale Orthopedics in the amount of $1,303.96; Midwest Specialty Pharmacy in the
amount of $16, 416.04; Preferred MRI in the amount of $4,500.00; Total Rehab, P.C. Garfield
Ridge in the amount of $5,018.18; Concentra in the amount of $422.55; Suburban Orthopedics for
services rendered from 6/8/2021 to 3/23/2023 with a balance of $2,243.04; Northwestern Medicine
in the amount of $12,667.50; Bright Light Medical Imaging in the amount of $500.00; Elite
Orthopaedics and Sports Medicine, LLC in the amount of $621.48.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide and
pay for the prescribed right total knee surgery and related care.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time
for filing a written request for Summons to the Circuit Court has expired without the filing of such
a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
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Pursuant to Section 19(f)(2) of the Act, no "county, city, town, township, incorporated
village, school district, body politic, or municipal corporation" shall be required to file a bond. As
such, Respondent is exempt from the bonding requirement. The party commencing the
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to
File for Review in Circuit Court.

February 6, 2025 s Amelee F, Simouvich
0: 12/10/24 Amylee H. Simonovich
AHS/kjj

051 [s/Warnia E. Portela

Maria E. Portela

Is/Rattrnyn 4. Doeries
Kathryn A. Doerries
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
IZ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)/8(a)
GLENN MIRABILE Case # 20 WC 020413

Employee/Petitioner

\%

CITY OF CHICAGO - CDOT
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable Joseph Amarilio, Arbitrator of
the Commission, in the city of Chicago on 9/26/2023. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and
attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational
Diseases Act?

B. |:| Was there an employee-employer relationship?

. |:| Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

. |:| What was the date of the accident?
|:| Was timely notice of the accident given to Respondent?

@

|X| Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?
. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

-0 n o m o

|X| Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |X| Is Petitioner entitled to any prospective medical care?
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FINDINGS

On 8/6/2020, the Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $101,197.72; the average weekly wage was
$1,946.11.

On the date of accident, Petitioner was 52 years of age, married with no dependent children.
Petitioner has not received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0.00 for TTD paid, $0.00 for TPD, $0.00 for maintenance,
and $0.00 for other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

MEDICAL Respondent shall pay the Petitioner reasonable and necessary medical services pursuant to
the Medical Fee Schedule, as provided in Section 8(a) of the Act, as follows: Rush University Health
System/Rush Oak Park Hospital in the amount of $5,391.50; Illinois Orthopedic Network in the
amount of $7,558.07; ILBJ - Hinsdale Orthopedics in the amount of $1,303.96; Midwest
Specialty Pharmacy in the amount of $16, 416.04; Preferred MRI in the amount of $4,500.00;
Total Rehab, P.C. Garfield Ridge in the amount of $5,018.18; Concentra in the amount of
$422.55;Suburban Orthopedics for services rendered from 6/8/2021 to 3/23/2023 with a balance
of $2,243.04; Northwestern Medicine in the amount of $12,667.50; Bright Light Medical
Imaging in the amount of $500.00; Elite Orthopaedics and Sports Medicine, LLC in the amount
of $621.48. (See Section J of the Attachment to the Arbitration Decision).

Respondent shall hold Petitioner harmless from any claims by any providers of the services that have been
paid by Petitioner’s group health insurance. Respondent shall be given a credit for medical benefits that
have been paid, and Respondent shall hold Petitioner harmless from any claims by any providers of the
services paid to date.

PROSPECTIVE MEDICAL: Respondent shall authorize and pay for the prescribed right total knee
surgery and related care.
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In no instance shall this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on
the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the
date of payment; however, if an employee's appeal results in either no change or a decrease in
this award, interest shall not accrue.

Y %W V) %Mﬂ

Signacﬁre of Arbitrator J oseph D. Amarilio

February 8, 2024
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Glenn Mirabile v. City of Chicago - CDOT

ATTACHMENT TO ARBITRATION DECISION
19 (b)/8(a)

Glenn Mirabile Case # 20 WC 020413

Employee/Petitioner

Consolidated cases: 21 WC 015322
22 WC 032970

V.

City of Chicago - CDOT
Employer/Respondent

FINDINGS OF FACT OF FACT AND CONCLUSIONS OF LAW

I. PROCEDURAL HISTORY

Mr. Glenn Mirabile (“Petitioner”), by and through his attorney, filed three (3) Applications for
Adjustment of Claim for benefits under the Workers' Compensation Act (Act) (820 ILCS 305/1 et
seq.) (West 2014)). Petitioner sustained three (3) separate accidents that arose out of and in the
course of his employment while working for the City of Chicago/The Chicago Department of
Transportation (CDOT) (“Respondent’).

(1). Under case number 20 WC 020413, Petitioner alleged that on August 6, 2020, he sustained
an accidental injury resulting from a motor vehicle collision.

(2) Under case number 20 WC 015322, Petitioner alleged that on June 1, 2021, he sustained an
accidental injury from a fall.

(3) Under case number 22 WC 032970, Petitioner alleged that January 13, 2022 he sustained an
accidental injury while carrying a ladder up a flight of stairs.

The parties stipulated that all three accidents arose out of and in the course of Petitioner’s
employment by Respondent. (ARB X1; X2; X3).

The three claims were consolidated and a hearing was held on September 26, 2023 on the following
three (3) disputed issues: 1. Whether Petitioner’s current condition of ill-being to his right knee
is causally connected to his injury; 2. Whether Respondent is liable for unpaid medical bills; and
3. Whether Petitioner is entitled to prospective medical care for his right knee. The same three
issues were in dispute for each claim. The parties mutually requested a written decision, including
findings of fact and conclusions of law. (ARB X1; X2; X3).

Petitioner testified in support of his claim as well as Petitioner’s treating orthopedic physicians,
Dr. Howard Freedberg and Dr. Chandrasekhar Sompalli, both of whom testified by evidence
deposition. Dr. Hythem Shadid, Respondent’s retained Section 12 orthopedic physician, testified
by evidence deposition at Respondent’s request.


https://casetext.com/statute/illinois-compiled-statutes/business/chapter-820-employment/subchapter-injuries/act-305-workers-compensation-act/section-820-ilcs-3051
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Accident and notice of accident are not in dispute in the three claims for benefits. All three
accidents were witnessed. The pivotal issue in dispute is whether Petitioner’ right knee condition
of ill-being is causally related to one or more of the three claims. The need for a total knee surgery
is not in dispute. Rather, Respondent disputes that the necessity for surgery is causally related to
one or more of the three accidents or none.

Background

Petitioner testified that he resides in the Garfield Ridge area of Chicago with his wife and three
children. (T14). He had been working for Respondent as a carpenter since July 16, 1993. Id. He
still is employed by the Department of Transportation of the City of Chicago. (T15). His primary
duties involved using an emergency truck to maintain bridges throughout the City of Chicago.
(T16). He also works on vaulted sidewalks, under the city sidewalks, where he would work on
demolitions and construct and maintain forms, footings and foundations. (T 17). He works on his
knees using knee pads when working on flooring. (T55). Simply stated, Petitioner performs the
duties of a rough carpenter.

Prior to becoming a carpenter, Petitioner graduated high school and then obtained a diploma in
carpentry after a four-year apprenticeship at Washburne Trade School. (T17-18). Before the first
injury on August 6, 2020, he enjoyed good health. (T18). He denied any preexisting problems
with his right shoulder, right elbow, low back or right knee. /d. He filed one prior worker’s
compensation claim 13 years ago for a thumb injury. (T19). Otherwise, he was never off work
for any work-related injuries nor was he on medication for any injuries. /d. Outside of work he
does not participate in any physical activity that requires running. (T19-20).

August 6, 2020 Injury (20 WC 020413) [MVA]

On August 6, 2020, Petitioner started work at 7:00 o’clock in the morning. (T20). He proceeded
to his job sites in a City work van. /d. On the way back to the shop day’s end, he was involved in
amotor vehicle collision. He was making a left hand turn from a full stop when a SUV ran through
the stop sign and struck his van head-on which he described as T-boned (sic.) Id. The van
sustained front end damage, more so on the right side. He testified that he went flying and the air
bags deployed. (T21). Petitioner explained that his height was 5°5” and the console in the van
was positioned on his right side. (T23). He was twisted inside the van by the impact and he felt
his right shoulder, right elbow and lower back were bothering him from hitting the dashboard and
center console. The driver side and passenger side air bags were deployed. (T27). It appears that
the van was not equipped with knee air bags.

Petitioner identified a series of photographs shown in Petitioner’s Exhibit 13, which showed the
front-end damage, greater to the front right passenger side of Petitioner’s van. Also, photographs
showing the interior passenger seat where his partner Dan Bracken was seated and which also
showed deployed passenger side air bag. (T23-25). He asked his partner, Mr. Bracken, how he
was feeling. Mr Bracken described his “problems” with Petitioner. Afterward, the police and his
supervisor arrived at the scene. Then, a City of Chicago truck towed Petitioner, Mr. Bracken and
the damaged work van back to 31st and Sacramento. (T26- 27).
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After providing a urine sample at 31°" and Sacramento, Petitioner presented to Rush University
Medical Center. (T29;28). The Rush University Medical Center emergency room records show
that Petitioner complained of right elbow, right wrist and right flank pain following the collision
earlier that day. (PX2). After examination and x-rays, he was sent home. (T28). He testified that
at the emergency room, he did not recall doing any full range of motion testing on his extremities.
His testimony is corroborated by the records (T87-88). The Arbitrator notes that while the right
shoulder, elbow, wrist and hands were examined, his left side were not; nor were his lower
extremities. Petitioner did not complain of right knee pain or of a right knee injury. (PX2). Nor
did the Petitioner testify that experienced right knee pain on the day of the accident.

Petitioner testified to experiencing right knee pain the next morning. Petitioner testified that he
next morning, he came to work to drop off paperwork and coworkers noticed he was limping.
Petitioner testified he was off work three days after his accident. (T30-31). Petitioner ordered a
knee brace, or his kids obtained a knee brace for him. (T31). After talking to some people at work,
he was given some suggestions on where to seek treatment. (T32).

Petitioner testified he hired an attorney approximately five days after his accident. (Tr. 64).
Petitioner testified he told his attorney the facts of his motor vehicle accident including what body
parts were injured. (Tr. 65). Petitioner was shown respondent’s Exhibit 5 which Petitioner
identified as the Illinois Workers’ Compensation Commission Application for Adjustment of
Claim. Petitioner testified his signature was located at the bottom of the document. (Tr. 66).
Petitioner testified he did not recall filling out the Application but did sign the document. (Tr.
67). Petitioner testified that the body parts listed included the right rib, right elbow, right shoulder,
and MAW. (Tr. 67). Petitioner testified he did not personally fill out the Application for
Benefits, but his attorney filled it out on his behalf based on what he told them. (Tr. 67-68).
Petitioner admitted that nowhere on the Application for Benefits does the document indicate he
sustained a right knee or lower body injury. (Tr. 68). Petitioner further testified that he did not
know what “MAW” means. (Tr. 88).

Petitioner’s first post emergency room medical visit occurred thirty-five (35) days after the
accident. On September 10, 2020, Petitioner presented to an ION where he started treating his
elbow, back and neck. (T 32-32). He also reported right knee pain, and he was sent for a MRI.
(T32).

The records from ION show that on September 10, 2020 he was seen Ronnie Mandal, MD. He
reported the mechanism of injury being the auto accident on August 6, and had since had pain in
his right shoulder, right wrist, right knee and low back, with the wrist pain having resolved since.
(PX3). At his next visit he is sent for an MRI of the right knee. (PX3). The knee MRI indicated
fluid within the suprapatellar bursa, prominent diffuse chondromalacia patella, articular cartilage
thinning more severely affecting the medial compartment with full-thickness cartilage loss
involving the medial femoral condyle with subchondral edema, and a horizontal tear of the medial
meniscus, with tricompartmental osteoarthritis. (PX3; PX6).
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Petitioner recalled going somewhere in Hinsdale for a shot in his back, possibly his elbow, and
knee. (T33). The records show a visit to Illinois Bone and Joint / Hinsdale Orthopedics, where
on October 15, 2020, he received an injection in the elbow. (PX4). Afterward, he started physical
therapy at Total Rehab near his home. (T33). Between September 16, 2020 to February 5, 2021,
Petitioner underwent therapy at Total Rehab for his low back, right elbow and right knee. (PX7).
Petitioner testified that after therapy, he his right shoulder, elbow and low back had resolved
around the Spring of 2021. (T34). At the time, his right knee was still problematic as he was
having a hard time walking. (T35). He recalled it clicking and being swollen. Id. At that point,
the plan for treatment for his right knee was surgery. Id. Petitioner testified he does want to have
surgery. Id. He later noted that his shoulder, elbow and back condition resolved prior to his second
injury date. (T52).

On January 27, 2021, Dr. Freedberg saw Petitioner at ION. (PX3). Petitioner reported that
walking was painful, and a recent injection only gave him one day of relief. /d. He was in constant
pain at work. Id. Dr. Freedberg noted full range of motion and good strength, but some boggy
swelling with tenderness at the lateral and posterolateral aspects. Id. He was diagnosed with right
knee post-traumatic medial femoral chondral osteochondral lesion with medial compartment
degenerative change and a horizontal medial meniscus tear. Id. At that point, Dr. Freedberg
recommended a right knee arthroplasty that would allow him to return to work. Id at p. 15. Dr.
Freedberg’s assessment and plan was unchanged until the IME appointment. /d. He did not return
to Dr. Freedberg until after his second injury. /d.

Petitioner then recalled attending for an examination with Dr. Shadid around March 2021. (T36).
It took Dr. Shadid two and a half hours to see him and when he did he asked some questions and
might have touched his knee. Id. He recalled being there for 10-15 minutes. Id. [ Dr. Shadid
testified that he examined the Petitioner far longer than his patients. See below]

June 1, 2021 Injury (20 WC 015322) [Fall]

On June 1, 2021, Petitioner was working on a vaulted sidewalk under the ground. (T37). He was
setting up some ladders and boards so he could tear apart framing when one of the boards cracked
and he fell about two feet onto his knees. Petitioner described the area as having pipes for
plumbing and gas, and it was cramped. (T39). Petitioner identified several photographs as
Petitioner’s Exhibit 17 that showed his workspace, the pipes, the ladders, and broken board he was
using as a scaffolding between ladders. (T40-44; PX17).

Afterward, he went to the Concentra Occupational Clinic where he was told to return to his doctor,
Dr. Freedberg. (T45). The records show that he reported an event at work where he struck both
knees, but by the time he arrived at the clinic his left knee was better. (PX8). He was diagnosed
with a contusion to his right knee and directed to follow up with his orthopedic specialist. /d.

On June 8, 2021, he presented to Dr. Freedberg with Suburban Orthopaedics where he reported
the first work occurrence and event on June 1, 2021 when a plank he was standing on cracked
causing him to fall on his knees. (PX9). Dr. Freedberg advised there was nothing he could do for
him, he needed surgery. (T46). He was, however, prescribed pain and muscle relaxer medication.
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(T47). Petitioner continued to return with the same recommendation for treatment every time.
(PX9).

On August 18, 2021, Dr. Freedberg reviewed the two Section 12 reports of Dr. Shadid with
Petitioner, who told Dr. Freedberg that he had to wait from 3:00 p.m. with his vehicle so he could
take a drug test, and that he was not able to go to the ER until 9:00 p.m. Id. At that time, he was
concerned about his right arm and low back as it was stiff and in shock. /d. He left the ER at 2:30
a.m. and just wanted to go home and sleep for work the next day. /d. He reported to work the
next day but had to leave after an hour due to knee pain. Id. Petitioner continued to follow up
with Dr. Freedberg with no change in the assessment and plan until January 5, 2022, when Dr.
Freedberg added that it appears his tricompartmental pain is getting worse and suggested the
possibility of a total knee arthroplasty operation. Id.

January 13, 2022 Injury (22 WC 032970) [While carrying ladder up flight of stairs]

On January 13, 2022, Petitioner was working with his partner Helen Iwanicki. (T48). A different
trade had borrowed one of his ladders at the State and Wacker bridge house. (T49). He went to
the basement to grab the ladder and carried it nearly to the top of the stairs when his knee buckled
and gave in. Id. He fell to the ground and dropped the ladder. His partner called an ambulance.
ld.

Petitioner was transported by ambulance to Northwestern Hospital where he was bandaged up and
sent on his way with a recommendation to see his doctor, Dr. Freedberg. (T50). The records
indicate he reported carrying a ladder upstairs when he felt his right knee pop out and back in
causing him to lose his balance and fall down and strike his head on a wall. (PX10). He was
discharged and directed to follow up with his specialist. /d. Petitioner returned to Dr. Freedberg
to report the new event, but added that now he felt his knee slip out and back in. (PX9). The
possibility of total knee replacement was again suggested by Dr. Freedberg. Id.

After the amended operation suggestion, Dr. Freedberg previously waiving between a partial and
total knee, but inclined to a total knee, Petitioner was sent for a repeat Section 12 examination with
Dr. Shadid. (RX2). Dr. Shadid’s opinions remained unchanged regarding causation. Id.

At his next visit with Dr. Freedberg, Dr. Freedberg again disagreed with Dr. Shadid’s position.
(PX9). Dr. Freedberg again recommended surgery, but this time Petitioner got a second opinion
near his home named Chandrasekhar Sompalli, M.D. (T51).

Petitioner presented to Dr. Sompalli on April 4, 2022, when he reported all three events to him,
along with the two examinations before Dr, Shadid he attended. (PX12). After an x-ray was taken,
Dr. Sompalli concurred in the diagnosis in line with Dr. Freedberg and Dr. Shadid but
recommended a total knee replacement. (T51; PX12).

After that appointment, Petitioner recalled possibly receiving another shot with Dr. Freedberg.
(T52). Petitioner continued to return to Dr. Freedberg once a month but there was no change in
the assessment or treatment plan. /d.
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Petitioner testified that his therapy, injections and medication were helpful. (T54). As for his
continuing work, he said he has no choice. Id. His job requires him to be on his knees to do
flooring so it is difficult, tough and painful, but he has to tough it out. (T55). He works with knee
pads and a knee brace which he wears all the time but continues to have pain with all daily life
activities. Id. He has never had any problems with his left knee. /d.

Petitioner did recall seeing Dr. Shadid for a second time, but this time Dr. Shadid did not conduct
a physical examination was done on him. (T56). Rather, Dr. Shadid recognized him and looked
at some paperwork and he never heard back from him. (T56-57).

On cross-examination, Respondent asked questions about the initial application for adjustment of
benefits filed August 26, 2020, which listed injuries to rib, right elbow, right shoulder and MAW.
(T67; PX16). Petitioner does not know what “MAW” means. (T88). Petitioner acknowledged
there was no record of a right knee complaint until his treatment at ION. (T70-71). Petitioner’s
application for adjustment of benefits was later amended to state injuries to “Person as a whole-
multiple parts.” (PX16). Petitioner also disagreed with the statement that he described having full
range of motion in his right knee on November 11, 2020. (T72). As he testified, Petitioner says
he still feels ten out of ten pain in his right knee. (T83).

Evidence Deposition of Dr. Howard Freedberg — July 12, 2022 (PX 14)

On July 12, 2023, Dr. Freedberg testified that he is an orthopaedic surgeon licensed to practice
medicine in Illinois since 1982. (PX14. p.7-8;10). He has forte in using an arthroscope and
testified that he is a master instructor of arthroscopic surgery. /d. at 8. He has a specialty in sports
medicine and reconstructive surgery and does about 500 operations a year. Id. He had an
independent recollection of Petitioner and could pick him out of a line-up. Dr. Freedberg agreed
to and stated that any opinions he renders during the course of his evidence deposition will be
made within a reasonable degree of medical and surgical certainty He first saw Petitioner at the
Illinois Orthopedic Network on November 11, 2020. After January 27, 2021, he started seeing
Petitioner at his own facility. /d. at 10-11.

Dr. Freedberg testified that he took a history from Petitioner, which included information about a
motor vehicle accident on August 6, 2020, where he was making a left turn and another vehicle
ran a stop sign and struck the front of Petitioner’s vehicle, which produced pain complaints in the
right elbow, right wrist, right knee and low back. Id. At the time he saw Dr. Freedberg, the issue
was with the knee as he was limping and complained of pain walking and going up and down
stairs. Id.

After a review of the MRI from September 17, 2020, he diagnosed him with right knee post-
traumatic medial femoral condyle osteochondral lesion associated with tricompartmental
osteoarthritis and a horizontal medial meniscal tear. Id. at 12. He opined that the accident of
August 6, 2020 accelerated, exacerbated, aggravated or otherwise contributed to Petitioner’s
condition and need for treatment. Id. According to Dr. Freedberg, surgery is medically necessary
to address Petitioner’s ongoing symptoms and condition. /d. at 13.
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He recalled there being two other occurrences after the first auto accident that also contributed to
his condition. He opined that all three accidents dovetail together. /Id. at 14. There was an
occurrence on June 1, 2021 when Petitioner fell through some boards at work, and another on
January 13, 2022 when he was walking upstairs with a ladder when his knee gave out. Id. at 14-
15. Dr. Freedberg opined that the first accident made him more susceptible to injury. And, in
dovetailing, the second accident made him more susceptible to injury from the third accident. /d.
at 14.

Dr. Freedberg had recommended a total knee arthroplasty or possibly a partial knee. He was
leaning toward a total knee procedure versus a partial. /d. at 15. His reason was that he preferred
to do an operation that would last Petitioner for 20 years versus one that might last for 5 years and
then need more treatment. Id. at 17. Dr. Freedberg had not heard of any left knee complaints over
the course of treatment. /d. at 15. On cross examination, Dr. Freedberg testified that he initially
recommended a partial knee, but after time, after the other two injuries, he prescribed a total knee.
Id. At 40.

Dr. Freedberg disagreed with the opinions of the Respondent’s Section 12 examiner, Dr. Shadid.
Id. at 17-19. He testified that he has seen multiple IME reports authored by Dr. Shadid. Id. at 18.
He said that Petitioner did not have any knee problems before these occurrences, did have arthritis,
but never had symptoms and did not received treatment. Id.

Dr. Freedberg took offense that Dr. Shadid called Petitioner a malingerer because he knew
Petitioner well enough that there was nothing else in Petitioner’s mind other than working hard
and doing well. /d. at 18-19. He noted that this is evident by Petitioner continuing to work despite
having a knee that is miserable for him. /d. He recalled that at the ER, Petitioner took a drug test,
was concerned and in shock. Id. at 20. Petitioner went home but when he went to work the next
day and he could only work an hour the next day because his knee was bothering him. /d.
Petitioner’s one day delay in reporting symptoms does not change his opinion. He also disagreed
with Dr. Shadid’s statement that any exacerbation or aggravation of Petitioner’s preexisting
conditions would have been immediately disabling and be a primary concern at the ER. /d. at 49.
He also added that he’s never seen an IME report from Dr. Shadid that found causation for the
Petitioner and estimated that he read about 20 from Dr. Shadid. /d. at 55-56.

Dr. Freedberg explained homeostatic balance, in that it is the ability of the joint of the body to
adapt to the stresses applied to it, and that is what happens when you have an arthritic knee that
becomes symptomatic after an accident, because something happens where the body loses the
ability to maintain the balance or ability to respond normally to stress applied to it. /d. at 21. You
cannot always see it in an MRI but in this case, there is an MRI finding early on where Petitioner
had full thickness cartilage loss to the medial femoral condyle chondromalacia patellae. /d. at 23.
He later supported his opinion on Petitioner’s condition being post-traumatic by pointing to the
MRI which showed bony signal, which usually but not always represents post-traumatic injury.
Id. at 33-34. Other than the surgical recommendation, Dr. Freedberg advised that Petitioner
continue with the medication prescribed, primarily the Celebrex, which is a non-steroidal anti-
inflammatory. /d. at 38.
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Evidence Deposition of Dr. Chandrasekhar Sompalli — April 7, 2023 (PX 15)

On April 7, 2023 Dr. Sompalli testified that he is a board-certified orthopedic surgeon
licensed to practice medicine in Illinois, and works at his solo practice at Elite Orthopedics. After
graduating from Loyola Stritch School of Medicine, he did a year of research in transplant surgery
and a year of research in orthopedic surgery. He then completed his residency in orthopedic surgery
at Loyola Medical Center in Maywood, Illinois and graduated in 2009. (PX15, p.7-8).

He performs about 300 operations a year, with about 150 for the knee. Id. at 9. Dr. Sompalli
stated that he his testimony regarding his findings and opinion would be within a reasonable degree
of medical and surgical certainty. Id. at 11.

He first saw Petitioner on April 4, 2022 at the referral from Illinois Orthopedic Network. /d. He
obtained an MRI of Petitioner’s right knee and obtained a history of the auto accident on August
6, 2020, along with the subsequent injuries of July 3, 2021 and January 13, 2022. /d. at 12-13. He
recalled that Petitioner initially went to the emergency room, completed therapy with no
improvement, was currently taking Celebrex, and had instability with problems performing his
daily life activities. Id. at 13-14. Petitioner told him that he never had right knee pain prior to
these events. /d. at 14.

After an examination and review of radiology records, Dr. Sompalli diagnosed him with right knee
arthritis in all three of the knee compartments with a medial meniscus tear. /d. at 15. He ordered
an x-ray that he hoped would show the true amount of arthritis in the knee. Id. At his next
appointment, the x-ray films did indicate to Dr. Sompalli that arthritis was present in all
compartments.

Based on Petitioner’s history and lack of treatment for the right knee prior to the work events, Dr.
Sompalli opined that Petitioner had a pre-existing condition of arthritis that was caused to become
symptomatic. /d. at 17. At this point, synovitis injections would not be helpful and therefore, his
recommendation was a total knee replacement. Id. at 17-18.

With regard to the two subsequent work events, these events just contributed to his condition. /d.
at 18. They made his knee condition worse. When referring to the third event carrying a ladder
up the stairs, Dr. Sompalli said a knee can give out because of a meniscal tear or because of the
severity of pain. /d. He added that a total knee would allow him more stability in the knee, because
right now he is bone on bone. Id. at 19-20.

As for the time in which Petitioner complained of his knee condition, he felt it was possible to not
feel the effects for several days and added that without a fracture the idea that one would have
immediate pain and not be able to walk is untrue. Id. at 20.

Dr. Sompalli referred to an abstract that was included with his records, which explained when you
have pre-existing arthritis and there’s a traumatic injury to that knee, these patients get rapid
progression of the arthritis to the point where all kinds of cellular-level changes occur and
inflammatory changes occur where the arthritis that would have normally progressed slowly then
progresses super rapid and they end up needing surgical intervention. Id. at 22.
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Dr. Sompalli said the car crash was an aggravating cause that accelerated his condition. /d. at 23.
With regard to future treatment, he recommended a total knee replacement with follow up
treatment after about six to eight months after surgery. /Id. at 24. During that time the patient
would need therapy and work conditioning to allow him to return to work. /d.

Dr. Sompalli also disagreed with Dr. Shadid’s assertion that Petitioner’s condition following the
crash would have immediately disabled him to the point it would have been noted in the emergency
room record. Id. at 36-37. Respondent later questioned whether Petitioner’s obesity could add to
his arthritis, but on redirect it was identified that Petitioner was Five foot Five, 184 pounds, with
a body mass index was 30.6, and the obesity marker starts at BMI 30, so he was just borderline
obese. Id. at 42-43; 50. Finally, when asked about the emergency room records, he opined that
emergency room staff does not go through every body part and ask if there’s an injury to that part;
rather, they concentrate on the chief complaint. /d. at 53. It was reasonable to assume that
Petitioner just did not mention it at the emergency room, not that it was tested and deemed to have
no pain. /Id. at 53-54.

Evidence Deposition of Dr. Hythem Shadid - August 7, 2022 (RX 3)

Dr. Shadid testified on August 7, 2022 that he has an orthopedic practice with a focus on knees
and shoulders and is a board certified orthopedic surgeon. (RX3, p.6). Forty to forty-five percent
of his surgeries are on the knee. /d. at 7. On direct examination, Dr. Shadid testified consistent
with his reports of April 22, 2021 and of February 14, 2022. (RX 1, RX 2)

Prior to his independent medical examinations, he reviewed records and then examined Petitioner,
whose chief complaint was the right knee. /d. at 10. During his first examination, he obtained the
mechanism of injury being the August 6, 2020 collision. /d. at 10-11. Dr. Shadid said that based
on the emergency room records, Petitioner denied upper and lower extremity weakness. Id. at 11.
Dr. Shadid testified that the emergency room “...medical records show that he [Mr. Mirabile| was
smiling in comfortable position while ambulating well before being discharged jn a stable position.”

Id. at 12-13.

During his examination, Dr. Shadid said Petitioner had a normal gait when walking, there were no
gross deformities and no unusual swelling. /d. at 13. The knee moved without clicking or popping
and his range of motion was 120 degrees of flexion both actively and passively. Id. His strength
was also 5 out of 5 flexion and extension. /d. The ligament examination showed that all ligaments
were intact and the meniscal examination and patellofemoral examinations were negative. Id.

He then noted that the MRI showed an effusion, small amount of fluid, with tricompartmental
osteoarthritis and a horizontal tear of the body of the meniscus. In his opinion there was no knee
condition as a result of the accident. Id. at 15. He said the osteoarthritis was a pre-existing
condition there before and after the accident. /d. He added there was no evidence that the crash
aggravated his condition, and that an aggravation would have been immediately debilitating. /d.
Also, there was no evidence of a mechanism of injury where there was trauma to the knee. /d. at
15-16. He then said you cannot aggravate osteoarthritis from a sitting position in a car where you
are restrained, and airbags deploy. Id. at 17. He said there would have been some subchondral
edema shown on the first MRI if there was some inflammatory reaction to the injury. /d. at 18.
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However, irrespective of causation, the knee replacement surgery would be reasonable and
necessary. Id.

Dr. Shadid, in connection with his April 2021 report (RX 1), concluded Petitioner did not
experience any right knee injury as a result of the motor vehicle accident. He based his opinion
on his review of the diagnostic images, the lack of initial complaints of right knee pain following
a motor vehicle accident, as well as his assessment as to whether or not petitioner could have
experienced any right knee injury as a result of the motor vehicle accident.

In connection with his February 2022 examination, Dr. Shadid concluded that Petitioner’s two
subsequent accidents did not permanently aggravate or accelerate his underlying right knee
condition. Dr. Shadid noted that petitioner already had a referral for a right knee replacement on
direct examination and that recommendation did not change following petitioner’s two subsequent
accidents. He confirmed that the two subsequent accidents did not lead to any kind of material
aggravation or acceleration of petitioner’s underlying right knee condition necessitating surgery.

On cross-examination, Dr. Shadid acknowledged that petitioner’s MRI confirmed a meniscal tear.

He testified that his February 2022 report was not silent with respect to the January 13, 2022
accident. He noted petitioner had a diagnosis of osteoarthritis, which is pre-existing. Dr. Shadid
acknowledged that he was not aware of any pre-accident treatment on the part of the petitioner.

Dr. Shadid disagreed with Petitioner’s attorney who argued that adrenaline may have caused
petitioner to not report any right knee symptoms. He noted petitioner reported relatively minor
complaints at the emergency room but did not complain at all as to his right knee. He noted
Petitioner did not become symptomatic immediately following the August 6, 2020 accident based
on his review of the medical records. He noted petitioner did not initially complain of right knee
pain following the accident. Dr. Shadid disagreed that the MRI findings revealed any acute
findings. He noted petitioner had some fluid in his knee, but that this would be consistent with
Petitioner having a severe pre-existing osteoarthritic condition.

Dr. Shadid testified that he spent a significant amount of time with the Petitioner during both of
his examinations, and that he actually spent more time with the Petitioner than he would with his
own patients. [Petitioner disagreed as to the second visit. Petitioner denied being examination. |

Dr. Shadid testified that he believed that Petitioner could work full duty. He agreed that many
individuals who have osteoarthritis in their knee are asymptomatic. However, he noted that
symptoms from osteoarthritis are activity based, and this was consistent with Petitioner having
symptoms when performing work activities.

On cross-examination, he accused Petitioner of symptom magnification and/or secondary gain if
not malingering based on the subjective complaints and diagnostic imaging, and that there was a
recurrence of work-related incidents. Id. at 24-25. On redirect, he testified that the ladder event
did not increase the urgency of needing a knee replacement. /d. at 41.

10
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III. CONCLUSIONS OF LAW

The Arbitrator adopts the above Statement of Facts in support of the Conclusions of Law set forth
below.

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the proceeding
and material that has been officially noticed. 820 IL.CS 305/1.1(e). Credibility is the quality of a
witness which renders his evidence worthy of belief. The Arbitrator, whose province it is to evaluate
witness credibility, evaluates the demeanor of the witness and any external inconsistencies with his/her
testimony. It is the function of the Commission to judge the credibility of the witnesses and to resolve
conflicts in the medical evidence and assign weight to witness testimony. O’Dette v. Industrial
Commission, 79 1ll.2d 249, 253 (1980); Hosteny v. Workers” Compensation Commission, 397 Ill. App. 3d 665,
674 (2009). Internal inconsistencies in a claimant’s testimony, as well as conflicts between the
claimant’s testimony and medical records, may be taken to indicate unreliability. Gilbert v. Martin &
Bayley/ Hucks, 08 1LLWC 004187 (2010).

Credibility Findings: In the case at hand, the Arbitrator observed Petitioner during the hearing and
finds him be a credible witness. Petitioner was forthright when answering questions from his attorney
and Respondent’s attorney. His testimony is corroborated by the medical records. His testimony was
internally consistent, and the history provided to the medical providers were also consistent. Petitioner
presented at trial as being unsophisticated. The Arbitrator finds that any inconsistencies in his
testimony were not made with the intent to deceive or for secondary gain. The Arbitrator compared
Petitioner’s testimony with the totality of the evidence submitted and did not find any material
contradictions that would deem the witness unreliable.

The Arbitrator read the evidence depositions of Dr. Howard Freedberg and Dr. Chandrasekhar
Sompalli and compared their testimony with the evidence submitted and found their testimony
persuasive. The Arbitrator finds that the testimony of Dr. Howard Freedberg and Dr. Chandrasekhar
Sompalli was straight forward, candid, non-evasive and consistent with the evidence.

The Arbitrator also read evidence deposition of Dr. Hythem P. Shadid taken on August 17, 2022. The
Arbitrator is not persuaded by the findings and opinions of Dr. Shadid. The Arbitrator finds that Dr.
Hythem Shadid at best confused Petitioner’s claim with another case or relied upon unsupported
evidence to support his opinions. For example, Dr. Shadid testified that the emergency room
“...medical records show that he [Mr. Mirabile] was smiling in comfortable position while ambulating
well before being discharged in a stable position.” (RX3, pp. 12-13) The emergency room records of
Rush Medical Center do not support Dr. Shadid’s allegation. But, even if he did, smiling in an
emergency room is not inconsistent with the evidence.

Moreover, Dr. Shadid’s claim that Petitioner is a malinger is not supported by the evidence and

contradicted by the other medical providers as well as the course of conduct of Petitioner. In
conclusion, this Arbitrator is not persuaded by the findings and opinions of Dr. Shadid.

11
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The Arbitrator finds that Dr. Sompalli’s and Dr. Freedberg’s version of the facts more probable and
more consistent with the evidence than those of Dr. Shadid. The Arbitrator finds inconsistencies in
Dr. Shadid’s testimony and in his responses to opposing counsel’s cross examination, the combination
of which has caused the Arbitrator to question the reliability of his opinions. The Arbitrator finds that
Dr. Shadid testimony was consistently inconsistent with the record as a whole.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF
ILL-BEING CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS
FOLLOWS:

It is well-established that an accident need not be the sole or primary cause-as long as employment
is a cause-of a claimant’s condition. Sisbro, Inc. v. Industrial Comm 'n, 207 111.2nd 193, 205 (2003).
Furthermore, an employer takes its employees as it finds them. St. Elizabeth’s Hospital v. Illinois
Workers’ Compensation Comm’n, 371 1ll.App.3d 882, 888 (2007). A claimant with a preexisting
condition may recover where employment aggravates or accelerates that condition. Caterpillar
Tractor Co. v. Industrial Comm’n, 92 111.2d 30, 36 (1986). Where an accident accelerates the need
for surgery, a claimant may recover under the Act. Id. at 36. Thus, even if the claimant had a pre-
existing degenerative condition which made him more vulnerable to injury, recovery for an
accidental injury will not be denied as long as he can show that his employment was also a
causative factor. Sibro, Inc. v. Industrial. Comm’n 207 111.2d 193, 205 (2005). A claimant may
establish a causal connection in such cases if he can show that a work-related injury played a role
in aggravating his preexisting condition. Mason & Dixon Lines, Inc. v. Industrial Comm'n, 99 1ll.
2d 174, 181 (1983), Azzarelli Construction Co. v. Industrial Comm'n, 84 1l1. 2d 262, 266 (1981).
A chain of events suggesting a causal connection may suffice to prove causation. Consolidation
Coal Co. v. Industrial Comm’n, 265 1ll.App.3d 830, 839, 63 (1994). Prior good health followed
by a change immediately following an accident allows an inference that subsequent condition of
ill-being is the result of the accident. Navistar International Transportation Co. v. Industrial
Comm’n 315 lll.App.3d 1197, 1205 (2000). The rational justifying the use of the “chain of events”
analysis to demonstrate the existence of an injury would also support its use to demonstrate an
aggravation of a preexisting injury. Patrick Szvmanski v. J Ave Development, Inc., 23IWCC0390,
7-8 (2003).

It is also well established that the Commission's province to assess the credibility of witnesses,
draw reasonable inferences from the evidence, determine what weight to give testimony, and
resolve conflicts in the evidence, particularly medical opinion evidence. Berry v. Industrial
Comm'n, 99 111. 2d 401 (1984); Hosteny v. lllinois Workers' Compensation Comm'n, 397 11l. App.
3d 665, 675 (2009); Expert testimony shall be weighed like other evidence with its weight
determined by the character, capacity, skill and opportunities for observation, as well as the state
of mind of the expert and the nature of the case and its facts. Madison Mining Company v.
Industrial Commission, 309 I11. 91 (1923). Not only may the Commission decide which medical
view is to be accepted, it may attach greater weight to the opinion of the treating physician.
International Vermiculite Co. v. Industrial Comm'n, 77 111.2d 1, 3 (1979); ARA Services, Inc. v.
Industrial Comm ’'n, 226 111. App. 3d 225 (1992). However, expert medical evidence is not essential
to support the Commission's conclusion that a causal relationship exists between a claimant's work
duties and his condition of ill-being. International Harvester v. Industrial Comm'n, 93 Ill. 2d 59,
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63, (1982). A chain of events suggesting a causal connection may suffice to prove causation.
Consolidation Coal Co. v. Industrial Comm'n, 265 11l. App. 3d 830, 839 (1994)

Respondent does not dispute accident. The parties stipulated that Petitioner sustained an accident
that arouse out of and in the course of his employment on all three accidents. The Arbitrator notes
that all three accidents were witnessed by a co-employee. The Arbitrator further notes that
Petitioner’s work van had to be towed from the scene of the August 6, 2020 accident.

Here there is no conflict between Petitioner’s testimony and the medical records. Petitioner
admitted that on the day of accident he did not experience knee pain. He first experienced knee
pain and was limping the next day. His testimony was unrebutted and consistent.

Neither party introduced into evidence the accident report for the first, second or third accident.
Neither party produced any witnesses to support or refute Petitioner’s testimony that he
experienced knee pain the day after the first accident of August 6, 2020. No evidence was
submitted as when the accident report for the August 6, 2020 accident was completed.

The Arbitrator is mindful finds that the accident report and testimony of the co-employees of
Petitioner is the same evidence that either party could have presented at trial to corroborate or rebut
Petitioner's testimony regarding the knee pain resulting from the accident of August 6,
20202. Respondent could have offered evidence from witnesses to rebut Petitioner's claim that he
sustained a right knee injury from a work-related accident. This evidence, if available and no
evidence was introduced that it was not, was within Respondent's custody and control. The
Arbitrator having found that Petitioner’s testimony was credible, finds that Petitioner made a prima
facie case of a work-related condition of ill-being to his right knee.

The failure of a litigant to call a witness within the control of such litigant is a proper subject of
comment. When neither party calls an available witness, whatever presumption will be indulged
in from the failure to call such witness will be against the party to whose interest such witness
would most likely incline, and failure to produce such witness is, in such case, a proper subject
of comment. Nakis v. Amabile, 103 1ll. App 3d 840 (1981).

The Arbitrator finds that Respondent failed to present persuasive evidence to establish that
Petitioner's August 6, 2020 accidental injury to his right knee is not compensable under the Act
after Petitioner presented a prima facie case. In support of this finding the Arbitrator cites Dollison
v. Chicago, Rock Island & Pacific Railroad Co., 42 1ll.App.3d 267 (1st Dist. 1976), wherein the
appellate court held that once a prima facie case is established by a plaintiff, the trier of fact may
infer that available evidence which is not produced would be unfavorable to the defendant. As
previously set forth, Respondent failed to submit the initial injury report and the testimony of
Petitioner’s co-employees or supervisor into evidence. However, this inference is not pivotal to
the Arborator’s finding that the Petitioner proved by a preponderance of the evidence that his right
knee pain and need for surgery is causally related to his work accident of August 6, 2020. This
finding is based on the totality of the evidence.
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No evidence was introduced that an intervening event occurred between August 6, 2020 and
September 10, 2020, the first day Petitioner sought medical treatment after being in the emergency
room.

The unrebutted evidence is that prior to his August 6, 2020, Petitioner engaged in a physical
demanding job and no evidence was introduced that Petitioner was unable to perform his duties
before the accident nor that he performed his duties with pain.

The unrebutted persuasive evidence is that after the accident, Petitioner worked in pain. And, that
only after his knee brace purchased post-accident did not help enough, he sought medical treatment
on September 10, 2020.

To establish causation under the Act, a claimant must show by a preponderance of the evidence
that some act or phase of her employment was a causative factor in her ensuing injury. Land &
Lakes Co. v. Industrial Comm'n, 359 11l.App.3d 582, 592 (2d Dist. 2005), citing Illinois Supreme
Court case Sibro, Inc. v. Indus. Comm’n, 207 111.2d 193 (2003). An accidental injury need not be
the sole or principal causative factor, as long as it was a causative factor in the resulting condition
of ill-being. Id. It is axiomatic that when the injury is shown to have arisen out of and in the
course of employment, every natural consequence that flows from the injury likewise arises out of
the employment. Caterpillar, Inc. v. Industrial Comm’n., 228 1ll. App. 3d 288 (3d Dist. 1992).

Here, it is undisputed that the work events of August 6, 2020, June 1, 2021, and January 13, 2022
arose out of and in the course of Petitioner’s employment. The only question is whether
Petitioner’s knee condition is causally related to any of these events. Petitioner credibly testified
that prior to the first accident, he enjoyed good health and did not have any problems with his right
knee. No records or any rebuttal evidence was submitted in opposition to that testimony other that
the Application not specifically listing a right knee injury. While the initial emergency room
records do not show that Petitioner complained of immediate right knee pain following the event,
Petitioner testified that did have problems the next day. When he went to work the next day, he
was limping. One or more of his co-workers offered suggestions on where to go have his knee
checked out. The first mention of right knee pain was at Petitioner’s first post emergency room
medical visit on September 10, 2020.

On September 10, 2020, Petitioner was seen by Dr. Mandal about his knee condition. His MRI
showed degenerative changes throughout the knee, in addition to a torn meniscus.

As for medical testimony, Petitioner’s surgeon, Dr. Freedberg, testified within a reasonable degree
of medical certainty that he believed the accident accelerated, exacerbated, aggravated or
otherwise contributed to Petitioner’s condition. Dr. Freedberg explained homeostatic balance, in
that it is the ability of the joint of the body to adapt to the stresses applied to it, and that is what
happens when you have an arthritic knee that becomes symptomatic after an accident, because
something happens where the body loses the ability to maintain the balance or ability to respond
normally to stress applied to it. It cannot always be seen in an MRI but in this case there is an
MRI finding early on where Petitioner had full thickness cartilage loss to the medial femoral
condyle chondromalacia patellae. He supported his opinion on Petitioner’s condition being post-
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traumatic by pointing to the MRI which showed bony signal which is usually, but not always,
consistent with post-traumatic injury.

As for the subsequent work events, he opined the other two events also contributed to his condition.
After the first occurrence, Dr. Freedberg said that put him in a susceptible position of having other
issues happen. He recommended a partial knee arthroplasty or partial knee but was leaning toward
a total knee procedure versus a partial after Petitioner continued to have work-related issues, and
it became apparent he would knee a total knee replacement in the near future. Dr. Freedberg had
not heard of any left knee complaints over the course of treatment. /d. at 15.

Additionally, Petitioner sought a second opinion with Dr. Sompalli. Based on Petitioner’s history
and lack of treatment for the right knee prior to the work events, Dr. Sompalli opined within a
reasonable degree of medical certainty that Petitioner had a pre-existing condition of arthritis that
was caused to become symptomatic. With regard to the two subsequent work events, these events
just contributed to his condition. When referring to the third event carrying a ladder up the stairs,
Dr. Sompalli said a knee can give out because of a meniscal tear or because of the severity of pain.

As for the time in which Petitioner felt knee pain, he testified that it was possible to not feel the
effects for several days and added that without a fracture the idea that one would have immediate
pain and not be able to walk is untrue.

Dr. Sompalli referred to a medical abstract that was included with his records, which explained
that when you have pre-existing arthritis and there is a traumatic injury to that knee, these patients
get rapid progression of the arthritis to the point where cellular-level changes occur and
inflammatory changes occur where the arthritis that would have normally progressed slowly then
progresses rapidly and they end up needing surgical intervention.

Dr. Hythem Shadid testified that he performed two independent medical examinations on
Petitioner and opined that Petitioner’s right knee condition was not causally related to any of the
work events. He based his opinion largely on there being no mention of right knee pain in the
emergency room records, or rather, according to him he said Petitioner denied upper and lower
extremity weakness. Dr. Sompalli addressed this in his testimony when he said that emergency
room staff do not go through every body part; rather, they concentrate on the chief complaints. It
was reasonable to assume that since Petitioner just did not mention knee pain while in the
emergency room, would evaluate or examine body parts for lacking pain, complaints or symptoms.
The records do not show that lower extremities were tested; rather, there is simply no indication
of complaints to the right knee.

Dr. Shadid also said the emergency medical records showed him smiling in a comfortable position
while ambulating before being discharged. This is not indicated anywhere in the emergency room
records.

Dr Shadid finding that Petitioner is a malinger is not corroborated by any of the medical providers,
including the company clinic nor by any lay witness. Petitioner working in pain is inconsistent
with being a malinger. The Arbitrator notes in the 27 years he was working as a carpenter before
the August 2020 accident, Petitioner had one thumb injury claim 13 years prior; conduct
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inconsistent with the accusation of being a malinger or being motivated for undeserved financial
gain.

At first, it appeared that Dr. Freedberg was being an advocate for the Petitioner. However, it
became clear that Dr. Freedberg thinks well of his patient. He admired his stoicism and work ethic.
Frankly, it is nice to see a treating physician stand up for his patient when the physician believes
that the patient has been inappropriately treated. Dr. Freedberg was critical of Dr. Shadid as a
Section 12 examiner. He testified that he has seen multiple IMEs from him, and to his knowledge
has never seen a report that found causation for the Petitioner. He took offense that Dr. Shadid
called Petitioner a malingerer because he knew Petitioner well enough that there was nothing else
in Petitioner’s mind than working hard and doing well. He noted that this is evident by Petitioner
continuing to work despite having a knee that is miserable for him. Dr. Freedberg’s finding is
supported also by Petitioner’s own testimony. It appears Petitioner just wants to get better and
continue working without pain. As noted earlier, Dr. Sompalli also disagreed with Dr. Shadid’s
assertion that Petitioner’s condition following the crash would have immediately disabled him to
the point it would have been noted in the emergency room record and for the reasons previously
stated.

Respondent later questioned whether Petitioner’s obesity could add to his arthritis, but on redirect
it was identified that Petitioner was Five foot Five, 184 pounds, with a body mass index was 30.6,
and the obesity marker starts at BMI 30, so he was just borderline obese. By the naked eye, or
even reflecting on the photographs of Petitioner holding his knee submitted by Petitioner,
Petitioner does not appear as “obese” in layperson terms. Petitioner presented at trial as well
developed and muscular. Overweight, yes, medically obese, yes. Morbidly obese, no. Overall,
Petitioner testified credibly and did not appear to have any secondary financial gains in mind.

While the Respondent pointed out the lack of right knee complaints immediately after the first
work event, it is apparent that the motor vehicle collision did bring about injuries to the right side
of the body.

The Arbitrator is allowed to apply common sense and the basic laws of physics in rendering
decisions. The Arbitrator notes that impact at the right front bumper and front quarter panel is
consistent with Petitioner body moving toward the point of impact based on Newtonian physics.
[Newton’s third law states that for every action (force) in nature there is an equal and opposite
reaction. If object A exerts a force on object B, object B also exerts an equal and opposite force
on object A. In other words, forces result from interactions.] Thus, Petitioner right leg and right
side of his body coming into contact with center console and dashboard is consistent with basic
physics.

The evidence establishes that it was not Petitioner’s intention to miss any work due to injury as he
arrived the next day, when his knee began to hurt. Despite the degenerative condition of his right
knee, he has had no complaints or treatment prior to this event, and while an accidental injury need
not be the sole or principal causative factor, as long as it was a causative factor in the resulting
condition of ill-being, it will be found to be casually related. The Arbitrator finds in addition to
the causal opinions of Dr. Freedberg and Dr. Sompalli, Petitioner has proven causal connection of
his knee injury by the chain of events.
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Respondent also pointed out that Petitioner retained counsel five days after the accident and signed
an Application for Adjustment of Claim that did not specifically mention a right knee injury,
although the Application was subsequently amended. Respondent places great weight on the initial
Application failing to list the right knee. And, yet Petitioner credibly testified that the next morning
he had knee pain and was limping at work; limping enough that co-employees noticed that he was
limping and suggested that he seek medical care. Petitioner testified that he attempted to selt-
treat and deal with the injury with a knee brace most likely procured for him by his family. The
Arbitrator is mindful of this inconsistency but also notes that the Application included MAW, an
acronym unknown to Petitioner and unknown to Dr. Sompalli. Moreover, it is undisputed that
Petitioner knee pain was medically documented well within 45 days at Petitioner’s first post
emergency room medical visit.

The Application’s failure to mention the knee is at first blush troubling but not when viewed with
the totality of the evidence. The Arbitrator is mindful that omissions in Applications are not fatal
to a claim for benefits. The Arbitrator is bound to follow Commission precedent and cites Ruffolo
v. City of Chicago, 19 TWCC 0567 wherein the Commission reversed the arbitrator’s finding of no
causal for cervical injury where the Application filed one month after the accident mentioned the
low back injury only and not the cervical spine injury.

Petitioner temporally injured his left knee after falling in his second accident but did not have
issues or symptoms with his left knee before the first and second accident nor after the third
accident. The lack persistent left knee pain supports Petitioner’s testimony that he injured his
right knee after the first accident and that right his knee pain was constant without abating
thereafter. Petitioner fell on both knees after the second accident and yet his left knee pain was
short lived.

The Arbitrator considered the unrebutted evidence that Petitioner denied experiencing right knee
pain or undergoing any right knee treatment prior to the accident of August 6, 2020. No evidence
was introduced that he had problems performing his regular work in a physically demanding job
as a rough carpenter, including working on his knees with knee pads, before the accident of August
6, 2020. No evidence was introduced that Petitioner was limping due to an arthritic right knee
prior to his motor vehicle accident nor that he missed time off work because of preexisting right
knee pain nor that he requested any reasonable accommodation because of right knee pain.

Neither parity introduced into evidence an accident report for any of the accidents. Moreover,
neither party presented Petitioner’s supervisor or co-workers to corroborate or dispute Petitioner’s
testimony that he was limping 