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STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF ) [ Reverse
ROCK ISLAND [ ] pTD/Fatal denied
I:l Modify x None of the above
BEFORE THE ILLINOIS WORKERS* COMPENSATION COMMISSION
Richard Crump,

Pesitioner, 151WCC0241

VS. NO: 10 WC 42677

State of Illinois,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, temporary total disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399

N.E.2d 1322, 35 1l1.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed May 12, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial

proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner.gn account of said accidental injury.

DATED: APR 2 - 2015 P GW"ﬁ j W

David L. Gore

DLG/gaf
O: 3/25/15 D"
o W 2. ZE
St%fathis
; %/

Mario Basurto




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

CRUMP, RICHARD
Employee/Petitioner

STATE OF ILLINOIS
Employer/Respondent

Case# 10WC042677

151IWCC0241

On 5/12/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in

Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.45% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not

accrue,

A copy of this decision is mailed to the following parties:

0225 GOLDFINE & BOWLES PC
ATTN: WORK COMP DEPT

124 S W ADAMS ST SUITE 200
PEORIA, IL 61602

5116 ASSISTANT ATTORNEY GENERAL
GABRIEL CASEY

500 5 SECOND ST

SPRINGFIELD, IL 62706

0458 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR

CHICAGO, IL 60601-3227

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS

PO BOX 19208

SPRINGFIELD, |L 62794-9208

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PARKWAY™
PO BOX 19255

SPRINGFIELD, IL 62754-9255
g5 a true and conmect copy

puregant o 820 1LCS 306114

May 12 2014
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)SS. [ Rate Adjustment Fund (§8(g))
COUNTY OF ROCK ISLAND ) |:] Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
15(b)
Richard Crump Case # 10 WC 42677
Employee/Petitioner ’
151WCC0241
State of lllinois
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Anthony C. Erbacei, Arbitrator of the Commission, in the city
of Rock Island, on March 10, 2014. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

. D What were Petitioner's earnings?

. I:l What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. |:] Is Petitioner entitled to any prospective medical care?
L. What temporary benefits are in dispute?
[JTPD (] Maintenance TTD
M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
O. D Other

ICArbDecl9(b) 2/10 100 W. Randoiph Street ¥8-200 Chicago, IL 60601 312/814-6611 Tollfree 866/352-3033  Web site: www.iwec.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, May 8, 2010, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $55,361.00; the average weekly wage was $1,064.63.

On the date of accident, Petitioner was 52 years of age, single with 0 dependent children.

Respondent kas rot paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $709.75/week for 25 1/7 weeks,

commencing June 3, 2011 through August 15, 2011, and from November 28, 2013 through March 10,
2014, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from June 3, 2011
through March 10, 2014, and shall pay the remainder of the award, if any, in weekly payments.

Respondent shall pay reasonable and necessary medical services of $92,363.99, as provided in Sections 8(a)
and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

May 5, 2014
Date

10 WC 42677

ICArbDec19(b)

MAY 12 2014
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The Petitioner testified that on April 8, 2010 he was employed by the State of lllinois as
a correctional officer. The Petitioner testified that on that date his foot caught on a fatigue
floor mat which caused his right knee to twist and bang into a control panel. The Petitioner
testified that he immediately felt pain and discomfort in his right knee but did not immediately
seek medical attention hoping that it would not be necessary. The Petitioner testified that he
continued to experience pain and swelling in his knee and that he uitimately sought medical
attention with Dr. Daniel Brune on April 21, 2010. The Petitioner testified that, prior to seeing
Dr. Brune that morning; he filled out an incident report regarding the accident which took
place on April 8, 2010. A review of this document indicates that the Petitioner filled out that
incident report on April 21, 2010 consistent with his testimony at Arbitration. Dr. Brune's
records do not reflect the history to which the Petitioner testified to, stating that there was no
injury. Dr. Brune referred the Petitioner for an MRI, which was performed on April 30, 2010,
and Dr. Brune referred the Petitioner to Dr. Donald Mitzelfelt. After conservative treatment
consisting of physical therapy, injections, and a knee brace failed to alleviate the Petitioner’s
pain and discomfort, Dr. Mitzelfelt recommended surgical intervention. The Petitioner’s first
surgery under Dr. Mitzelfelt took place on June 3, 2011. Dr. Mitzelfelt's postoperative

diagnosis was that the Petitioner was suffering from a posterior medial meniscal tear,
synovitis, and chondromalacia.

The Petitioner continued to treat with Dr. Mitzelfelt post-operatively and he underwent a
series of injections in his right knee with no improvement. At the request of the Respondent,
the Petitioner was examined by Dr. Luis Redondo on May 21, 2012. It was Dr. Redondo’s
opinion that the Petitioner was suffering from osteoarthritis of the knee mostly in the
patellofemoral joint and the medial aspect of the knee. In his report, Dr. Redondo opined that
the Petitioner’s condition was causally related to the work injury of April 8, 2010. Dr. Redondo
noted that the Petitioner denied any symptoms prior to the injury when striking the anterior
portion of the knee joint with persistent pain in that knee and had undergone a long trial of
conservative management without relief. Dr. Redondo indicated that the Petitioner developed
degenerative changes within the knee joint and he opined that there was a causal relationship
between the Petitioner’s condition and the work injury of April 8, 2010.

On March 4, 2013, Dr. Mitzelfelt indicated that the only course of treatment available to
the Petitioner was a right knee replacement. Dr. Mitzelfelt placed the Petitioner on light duty
restrictions on July 10, 2013, and the Respondent accommodated those restrictions until
November 27, 2013. The Petitioner eventually underwent the right knee replacement on
February 11, 2014. The Petitioner testified that he continues to remain off of work as of the
date of the Arbitration. The Petitioner testified that prior to the accident of April 8, 2010 he had

never had any right knee problems. The Petitioner further testified he has not suffered any
other accidents or injuries to his right knee since April 8, 2010.

Testimony was also heard from correctional officer Dennis Howell. Officer Howell
testified that he was working third shift with the Petitioner on Aprit 8, 2010. Officer Howell
testified that while he did not see the accident in question, he did hear the Petitioner bang his
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knee into the control panel and then exclaim that “that's going to hurt tomorrow”. Officer
Howell testified that he is not friends with the Petitioner outside of work and was testifying
pursuant to a subpoena that he had received.

CONCLUSIONS:

In Support of the Arbitrator's Decision relating to (C.), Did an accident occur that arose

out of and in the course of Petitioner's employment by Respondent, the Arbitrator finds
and concludes as follows:

The Petitioner testified that on April 8, 2010 his foot caught on a fatigue floor mat which
caused his right knee to twist and bang into a control panel. The Petitioner testified that he
immediately felt pain and discomfort in his right knee but did not immediately seek medical
attention hoping that it would not be necessary. Due to continued pain and discomfort the
Petitioner eventually sought medical attention on April 21, 2010 with Dr. Daniel Brune. Prior
to seeing Dr. Brune the Petitioner filled out an incident report regarding the accident which
took place on April 8, 2010 which was consistent with his testimony at Arbitration. Dennis
Howell, one of the Petitioner's co-workers, testified that he was working third shift with the
Petitioner on April 8, 2010 and that, while he did not see the accident in question, he did hear

the Petitioner bang his knee into the control panel and then exclaim that “that's going to hurt
tomorrow”.

Both the Petitioner and Officer Howell testified that the accident in question took place
on April 8, 2010. Their testimony with regard to the accident was unrebutted. Additionally, the
Petitioner testified that he filled out his incident report on April 21%, prior to seeing Dr. Brune.
The only evidence in the record contrary to this testimony is the office note from Dr. Brune
which states “no injury but must have happened at work because didn't do anything to cause
it". Given the credible testimony of the Petitioner and the credible testimony of Officer Howell,
the Arbitrator hereby finds and concludes that the Petitioner did sustain an accident which
arose out of and in the course of his employment on April 8, 2010.

In Support of the Arbitrator's Decision relating to (F.), Is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator finds and concludes as follows:

The Petitioner testified at Arbitration that on April 8, 2010 he caught his foot on a
fatigue floor mat which caused his right knee to twist and bang into a control panel. The
Petitioner eventually came under the treatment of Dr. Donald Mitzelfelt, an orthopedic
surgeon in Pekin, lllinois. After failing conservative treatment, the Petitioner underwent his
first surgery with Dr. Mitzelfelt on June 3, 2011. Dr. Mitzelfelt's post-operative diagnsosis was
posterior medial meniscal tear, synovitis, and chondromalacia. In his first evidence
deposition, Dr. Mitzelfelt testified that it was his opinion that these conditions were causally
related to the injury of Aprit 8, 2010. Dr. Mitzelfeit's testimony on causation is unrebutted. The
Petitioner testified that he continued to have problems post-operatively and he continued to
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treat for those problems with Dr. Mitzelfelt, receiving multiple injections in his right knee. At
the request of the Respondent, the Petitioner was seen by Dr. Luis Redondo who indicated
that the Petitioner was suffering from osteoarthritis of the right knee. Dr Redondo opined that,
since the Petitioner was asymptomatic prior to the injury and the injury was directly to his
pateliofemoral joint, there was a causal relationship between the accident in question and the
Petitioner’s continued right knee symptoms.

Eventually Dr. Mitzelfelt recommended that the Petitioner undergo a right knee
replacement. In his second evidence deposition, Dr. Mitzelfelt opined that the Petitioner's
work accident exacerbated and accelerated the Petitioner's underlying degenerative process
to the point where he required the knee replacement. No medical opinions contrary to those
of either Dr. Mitzelfelt or Dr. Redondo were offered into the record. Having already found that
the Petitioner sustained accidental injuries which arose out of and in the course of his
employment, the Arbiirator further finds that the Petitioner's current condition of ill-being is
causally related to the accident of April 8, 2010. :

in Support of the Arbitrator's Decision relating to (J.}, Were the medical services that
were provided to Petitioner reasonable and necessary/Has Respondent paid all

appropriate charges for all reasonable and necessary medical services, the Arbitrator
finds and concludes as follows:

The Respondent acknowledged at Arbitration that the only dispute with regards to the
medical bills in question is causation. Having already found that the Petitioner sustained
accidental injuries which arose out of and in the course of his empioyment with the
Respondent, and having further found that the Petitioner's current condition of ill-being is
causally related to said accident, the Arbitrator therefore further finds and concludes that the
medical care given to the Petitioner was reasonable, necessary, and causally related to the
Petitioner's work injury of April 8, 2010. The Arbitrator orders the Respondent to pay the
outstanding medical expenses listed in Peftitioner's Exhibit number 7, pursuant to the
applicable fee schedule. The Arbitrator further orders the Respondent to reimburse to the
Petitioner the out of pocket expenses lisied in Petitioner’s Exhibit number 8.

In Support of the Arbitrator's Decision relating to (L.), What temporary benefits are due,
the Arbitrator finds and concludes as follows:

The Petitioner testified that he was off of work following the surgery of June 3, 2011
from the date of the surgery through August 15, 2011. Dr. Mitzelfelt testified that was the
period during which he removed the Petitioner from work. The Petitioner continued to treat
with Dr. Mitzelfelt post-operatively and was eventually placed on light duty restrictions on July
10, 2013. The Petitioner testified that the Respondent accommodated these restrictions

through November 27, 2013. The Petitioner testified that he has been off of work since
November 28, 2013 through the present.
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Having previously found that the Petitioner sustained accidental injuries which arose
out of and in the course of his employment, and that the Petitioner's current condition of ill-
being is causally related to said accident, the Arbitrator further finds that the Petitioner was
temporarily and totally disabled for the period of June 3, 2011 through August 15, 2011, as
well as for the period of November 28, 2013 through March 10, 2014, the date of Arbitration.
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STATE OF ILLINOIS ) Xl Affirm and adopt (no changes) I:l Injured Workers’ Benefit Fund {(§4(d))
) SS. I:I Affirm with changes |:| Rate Adjustment Fund (§3(g))
COUNTY OF ST. CLAIR ) [T Reverse [ ] second Injury Fund (§8(e)18)
I:l PTD/Fatal denied
I:I Modify X None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Jennifer Sedlacek,
Petitioner, 1 5 ][ PJ C C @ 2 4 2
VS. NO: 12 WC 7375

Bond County Health Dept.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, temporary total disability,
causal connection, medical expenses, benefit rates, permanent partial disability, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 11, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

DATED: APR 2 - 2015 ngd: fﬂlf)? f . W
DLG/gaf %«»ﬁ ?TM

O: 3/25/15
Stephgn Mathis
/; %/

45
Mario Basurto
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SEDLACEK, JENNIFER Case# 12WC007375

Employee/Petitioner

BOND COUNTY HEALTH DEPT
Employer/Respondent

On 8/11/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

4888 LAW QFFICE OF KEITH SHORT
1801 N MAIN ST
EDWARDSVILLE, IL 62025

0810 BECKER PAULSON & HOERNER PC
RODNEY W THOMPSON

5111 W MAIN ST

BELLEVILLE, IL 62226



STATE OF ILLINOIS ) [ Injured Workers® Benefit Fund (§4(d))
)SS. Rate Adjustment Fund {§8(g))
COUNTY OF ST. CLAIR ) [ ] Second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

arsrtraTIONDECSION. {1 5 TWCC (0242

JENNIFER SEDLACEK Case # 12 WC 7375
Empioyee/Petitioner
V.

BOND COUNTY HEALTH DEPT.
Employer/Respondent

An Adpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Belleville, on May 30, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DiSPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD [] Maintenance TTD

@ What is the nature and extent of the injury?

. |:| Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?
D Other

SrEmQEMEYOW

7~

ozzgr

ICdrbDec 2/10 100 W. Randoliph Street #3-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084



Fovomes 151IWCCo242

On January 30, 2012, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $31,570.24; the average weekly wage was $607.12.
On the date of accident, Petitioner was 26 years of age, married with 1 dependent child.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for
a total credit of §0.

Respondent is entitled to a credit for all medical expenses paid pursuant to Section 8(j) of the Act.

ORDER

The medical treatment at issue is found to be reasonable and necessary, and Respondent is hereby ordered to

pay the medical expenses set forth in Petitioner’s Exhibits 5 through 11, as provided in Sections 8(a) and 8.2 of
the Act.

Respondent shall pay Petitioner temporary total disability benefits of $404.75/week for 2 weeks, commencing
January 31, 2012 through February 13, 2012, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $364.27/week for 4.3 weeks, because
the injuries sustained caused the 2% loss of use to the right leg, as provided in Section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

? O% 07/29/2014

Signature of Arbitrator Date

ICAhDec p. 2

AJG1 1 204
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

JENNIFER SEDILACEK
Employee/Petitioner
v. Case# 12 WC 7375

BOND COUNTY HEALTH DEPT.
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner, Jennifer Sedlacek, alleges she developed Methicillin-resistant Staphylococcus aurens (MRSA) in
her right thigh as a result of treating a patient who suffered from MRSA. Petitioner was a nurse employed by
Respondent, the Bond County Health Department, on January 30, 2012. She provided in-home nursing care for
disabled individuals. Petitioner had been employed by Respondent for several months before the onset of the alleged
mjury which occurred on or about January 30, 2012. During those months preceding the onset of her MRSA
infection, Petitioner did not suffer any illnesses or injury, including MRSA.

Petitioner testified that none of her family members were ill or suffered active infections in the timeframe
when she contracted MRSA. None of her friends, extended family, or associates was ill or receiving treatment for

infection. Petitioner did not have any other employment which could have reasonably been expected to expose her
to an active MRSA infection.

The evidence reveals that Petitioner was regularly caring for a patient who suffered MRSA, a contagious,
iransferrable staph infection. (See Petitioner’s Exhibit (PX) 13). Due to HIIPA concerns, the parties submitted the
redacted medical records of one of the patients for whom Petitioner was providing said care. The parties stipulated
to at least one MRSA patient involved, though acknowledged that Petitioner might have cared for others in the

course of her employment. There is no dispute that Petitioner was frequently exposed to active MRSA during the
course of her employment.

Petitioner testified that she would have to change the wound dressings of the patients who suffered from
MRSA. This would include having to clean active infection, debride diseased tissue, and replace infection-soiled
bandages with clean ones. Petitioner testified that she had performed these activities as part of her regular job duties
with Respondent. Respondent offered no contrary testimony or evidence.

Pctitioncr testificd that in January 2012, she scratched her right leg. The leg becamce infected with MRSAL
There is no dispute regarding the diagnosis or the reasonableness and necessity of the treatment she received for the
MRSA infection. While being treated for MRSA, Petitioner was temporarily and totally disabled from her
employment from January 31, 2012 through February 13, 2012. Respondent disputed the issue of temporary total
1
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disability (TTD) on the basis of liability only. (See Arbitrator’s Exhibit 1). Petitioner testified that the only place
she could have contracted the MRSA was from one of her patients.

Petitioner testified that she was first seen at Highland Priority Care on January 31, 2012. She had a fever
and painful, draining red area on her right thigh. Her fever was 102 degrees. (PX 2). She was immediately sent to

St. Joseph’s Hospital Emergency Room, where she remained for five days. She underwent at least two surgical
excisions and a draining of the infection. (PX 1).

Upon discharge, Petitioner was referred to Gateway Regional Medical Center for wound care follow-up.
(PX 3). She was later told to continue treatment with her family physician.

Petitioner testified that her leg functions reasonably well, but that she has a disfiguring indentation where
necrotic skin was removed. She remains susceptible to MRSA infection. She is able to perform all of the essential
functions of here employment and is not under any work restrictions.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?; and

Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?

A primary issue in all workers’ compensation claims is the determination of whether the employment places
the claimant at a greater risk of injury than activities of daily living. In the instant case there is no dispute that
Petitioner was directly and regularly exposed to MRSA during her employment with Respondent. This was not a
casual exposure akin to being near someone with a cold. Rather, Petitioner was required to repeatedly engage in
direct physical contact with wounds known to harbor MRSA. She cleaned the bacteria from the wound, removed
dead and decayed tissue, and handled infected bandages.

In resolving questions of fact, “it is the province of the Commission to assess the credibility of witnesses,
resolve conflicts in the evidence, assign the weight to be accorded the evidence, and draw reasonable inferences
Jrom the evidence.” Stapleton v. Industrial Comm'n, 282 Ill. App. 3d 12, 15, 668 N.E.2d 15, 19 (5th Dist. 1996).
(emphasis added). The reasonable inference to be drawn from the facts presented is that Petitioner contracted

MRSA as a consequence of her employment and that her employment placed her at a significantly increased risk of
MRSA than that to which the general population is exposed.

A causal connection between an accident and a claimant’s condition may be established by a chain of events
including the claimant’s ability to perform manual duties before an accident, a decreased ability to so perform
immediately afier an accident, and other circumstantial evidence. Union Starch & Refining Co. v. Industrial
Comm’n, 37 111.2d 139, 143, 224 N.E.2d 856, 858 (1967). It is not necessary to establish a causal connection by

medical testimony. Westinghouse Electric Co. v. Industrial Comm'n, 64 111.2d 244, 250, 356 N.E.2d 28, 31
(1976).

There is no evidence that Petitioner was exposed to MRSA in any environment other than at her
employment. As such, it is the determination of the Arbitrator that Petitioner has sustained her burden of proof
regarding the issues of accident and causal connection. Respondent offered no medical opinion refuting the

allegations of Petitioner. Respondent acknowledged that Petitioner was exposed as she asserted. Respondent offered
no alternative explanation for her injury.
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The parties disputed Petitioner’s wages, and both parties submitted wage documentation. {(PX 12; RX 1).
However, subsequent to the closing of proofs, Petitioner stipulated to Respondent’s wage calculation. Petitioner’s
earnings in the year preceding injury are therefore $31,570.24, and her average weekly wage is $607.12.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

The medical services provided to Petitioner were reasonable and necessary, and the Arbitrator hereby
awards Petitioner the medical expenses contained in Petitioner’s Exhibits 5 through 11, subject to the medical fee
schedule, Section 8.2 of the Illinois Workers’ Compensation Act, 820 ILCS 305/1 et seq. (hereafter the “Act™). Per
agreement of the parties, Respondent is entitled to a credit for benefits paid under Section 8(j) of the Act.

Issue (K): What temporary benefits are in dispute? (TTD)

Respondent disputed TTD on the basis of liability only. Having found that Petitioner sustained her burden of
proof regarding accident and causal connection, the Arbitrator finds that Petitioner is entitled to TTD benefits for
the period of January 31, 2012 through February 13, 2012.

Issue (1): What is the nature and extent of the injury?

Petitioner’s date of accident falls after September 1, 2011, and therefore Section 8.1b of the Act shall be
discussed concerning the permanent partial disability (PPD) award being issued. No PPD impairment report

pursuant to Sections 8.1b{z) and 8.1b(b)(i) of the Act was offered into evidence by either party. This factor is
thereby waived.

Concerning Section 8.1b(b)(ii) of the Act (Petitioner’s occupation), Petitioner is a nurse. She must treat
patients that suffer from MRSA. Due to the injury at issue, Petitioner is more susceptible to future MRSA infection.
The Arbitrator therefore places great weight on this factor when determining the PPD award.

Regarding Section 8.1b(b)(iii) of the Act (Petitioner’s age at the time of the injury), Petitioner was 26 years
old on the date of accident. The Arbitrator considers Petitioner a very young individual who likely has many more
years ahead of her than that of an older individual, and thus a higher PPD than an older person. The Arbitrator
places significant weight on this factor when assessing the permanency award.

Concerning Section 8.1b(b)(iv) of the Act (Petitioner’s future earning capacity), there is no alleged future
earning capacity in question, and no weight is therefore given in this regard.

With regard to Section 8.1b(b)(v) of the Act (evidence of disability corroborated by Petitioner’s treating
medical records), Petitioner suffered a MRSA infection that resulted in five days of hospitalization, and follow-up

treatment. She is more susceptible to further MRSA infection. The Arbitrator gives ample weight to this factor when
determining the PPD award.

The determination of PPD is not simply a calculation, but an evaluation of all five factors as stated in the Act.
In making this evaluation of PPD, consideration is not given to any single enumerated factor as the sole

determinant. Therefore, applying Section 8.1b of the Act, Petitioner has sustained accidental injuries that caused the
2% loss of use to the right leg pursuant to Section 8(e) of the Act.

3
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Page 1
STATE OF ILLINOIS ) -_ Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. I:, Affirm with changes I___l Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON |:| PTD/Fatal denied
|:| Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Craig Briley,
gAY )
Petitioner, 1 5 I b C C @ 2 4 3
VS, NO: 11 WC 19003

Pinckneyville Correctional Center,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical expenses, notice,
permanent partial disability, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 17, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

DATED:  pR 2 - 2015

David L. Gore
DLG/gaf
0: 3/25/15 _Jé,é T 2H 2l
45 Stephén Méthis
o %///

Mario Basurto 4




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BRILEY, CRAIG Case# 11WCO019003

Employes/Pafiioner 15TWCCn249

PINCKNEYVILLE CORRECTIONAL CENTER
Employer/Respondent

On 3/17/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1580 BECKER SCHROADER & CHAPMAN 0502 ST EMPLOYMENT RETIREMENT SYSTEMS

MATTHEW CHAPMAN 2101 S VETERANS PARKWAY™
3673 HWY 111 PO BOX 488 PO BOX 19255
GRANITE CITY, IL 62040 SPRINGFIELD, [L 62794-3255

0558 ASSISTANT ATTORNEY GENERAL
KYLEE J JORDAN

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS
ATTORNEY GENERAL

CERTFIED o5 a true and commect copy
100 W RANDOLPH ST pursuant to 820 ILLS 305/ 14
13TH FLOOR
CHICAGO, IL 608013227
MAR 17 2014

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS

PO BOX 19208

SPRINGFIELD, IL 62794-9208




STATE OF ILLINOIS }

)SS.
COUNTY OF WILLIAMSON )

l:l Injured Workers’ Benefit Fund (§4(d))
|| Rate Adjustment Fund (§8(g))

[ Second Injury Fund (§8(¢)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION 1 5 IW C C 0 2 4 3

CRAIG BRILEY Case #11 WC 19003
Employee/Petitioner
v

PINCKNEYVILLE CORRECTIONAL CENTER
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard on remand by the Honorable Brandon J. Zanotti, Arbitrator of the Commission,
in the city of Herrin, on January 16, 2014. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |___| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

@ Was timely notice of the accident given to Respondent?

D Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD [] Maintenance JTTD

What is the nature and extent of the injury?
. r_—l Should penalties or fees be imposed upon Respondent?

|:| Is Respondent due any credit?
|1 Other

~rmommUOW

7

czZgr

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwcc.il. gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford §15/087-7292 Springfield 217/785-7084
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On March 11, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eammed $54,859.00; the average weekly wage was $1,054.98.
On the date of accident, Petitioner was 54 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $9,746.25 for TTD (note: all TTD benefits were paid), $0 for TPD, $0 for
maintenance, and $0 for other benefits, for a total credit of $9,746.25.

Respondent is entitled to a credit for all medical bills paid under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical expenses as identified in Petitioner’s Exhibit 9 (and as
discussed in the Memorandum of Decision of Arbitrator), as provided in Sections 8(a) and 8.2 of the Act.
Respondent shall be given a credit for amounts paid and Respondent shall hold Petitioner harmless from any
claims by any providers of services for which Respondent is receiving this credit.

Respondent shall pay Petitioner the sum of $632.99/week for a period of 137.4 weeks, as provided in Section
8(e) of the Act, because the injuries sustained caused the permanent partial disability to the extent of 15% of his
right hand, 15% of his left hand, 15% of his right arm, and 15% of his left arm.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

/ ¢ 03/12/2014

Sighature of Arbitrator L’y Date
ICAtbDec p. 2

MAR 17 204



STATE OF ILLINOIS )
)$8

COUNTY OF WILLIAMSON ) 1 5 I VJ C C @ 2 4 3

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

CRAIG BRILEY
Employee/Petitioner

V. Case# 11 WC 19003

PINCKNEYVILLE CORRECTIONAL CENTER
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Procedural Background

This matter was previously heard on April 17, 2012, and a decision was issued. The arbitrator that heard the
matter found that Petitioner, Craig Briley, failed to prove he sustained an accident that arose out of and in the
course of his employment with Respondent, the Pinckneyville Correctional Center, and further that Petitioner’s
current condition of ill-being was not causally related to his work duties with Respondent. That decision was
reversed by the Illinois Workers” Compensation Commission (hereafter the *“Commission™) as to the issues of
accident and causal connection, and remanded for a determination on the issues of notice, liability for medical
expenses and the nature and extent of the injury. (Arbitrator’s Exhibit (AX) 1). The parties appeared before the
present Arbitrator on January 16, 2014, and submitted the Transcript of Proceedings from the prior trial, including
the exhibits entered into evidence from that trial. (AX 2).

Notice

On March 11, 2010, Petitioner was working as a correctional officer for Respondent. (Transcript (Tr.), p. 12).
At the time of the original hearing, Petitioner had worked at Respondent’s Pinckneyville prison for approximately
twelve and half years. (Tr., p. 12). As found by the Commission, during the course and scope of his duties,
Petitioner developed repetitive trauma injuries to both hands and arms. (AX 1). Petitioner first started feeling
numbness in 2007 or 2008. (Tr., p. 68). At that time, the symptoms would “come and go.” (Tr., p. 68). Petitioner
believed at that time he was experiencing difficulty performing his tasks because he was getting older. (Tr., p. 95).
Petitioner saw Dr. Mohammad Azam on February 25, 2010. (PX 1). Petitioner explained that by February 2010,
the numbness and pain had started to keep him up at night. (Tr., p. 57). He could not sleep well and he would wake
up in pain. (Tr., p. 57). Petitioner did not relate these symptoms to a job-related injury until Major Malcolm, his
supervisor, told Petitioner that the Major was having carpal tunnel surgery. (Tr., p. 69). Petitioner did not know
what carpal tunnel surgery even was at that time. (Tr., p. 69). Maj, Malcolm told Petitioner that the surgery was to
correct the numbness in his hands. (Tr., p. 69). This conversation occurred in 2010, after Petitioner had already seen
Dr. Azam, his family doctor. (Tr., pp. 69-70).
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Dr. Azam recommended an EMG/NCV, which was performed on March 11, 2010. The EMG/NCV revealed

moderately severe bilateral carpal tunnel syndrome, mild to moderate bilateral ulnar neuropathy at the elbows, and
that there was no evidence of cervical radiculopathy on either side. (PX 3).

On March 11, 2010, after receiving a diagnosis and having the conversation with Maj. Malcolm, Petitioner
reported his diagnosis to Respondent by contacting his shift commander, reporting to a nurse at the infirmary, and
contacting the employee responsible for workers’ compensation claims. (RX: 11). Petitioner also prepared a Notice
of Injury form dated March 11, 2010. (RX 7; Tr., p. 108). Finally, Respondent supplied to Dr. James Williams,
who testified in this matter on behalf of Respondent, an Illinois Form 45, which notes a date of report being March
18, 2010. This document is within Respondent’s Group Exhibit 3 for Dr. Williams® deposition.

Medical Treatment

Dr. Azam referred Petitioner to Dr. Robert Golz. Based on the duration and severity of Petitioner’s
complaints, Dr. Golz recommended surgery. (PX 2). On May 10, 2010, Dr. Golz performed a right subcutaneous
ulnar nerve transposition and carpal tunnel release. (PX 4). On June 21, 2010, Dr. Golz performed a left carpal

tunnel release and left cubital tunnel release. (PX 5). It is stipulated that Respondent paid temporary total disability
(TTD) benefits while Petitioner recovered from these surgeries.

During his post-surgical recovery, Petitioner had difficulty with his surgical wound and with the strength in
his arms. (PX 2). Dr. Golz recommended occupational therapy and also prescribed anti-vibration gloves. (PX 2; PX

6). Petitioner was eventually returned to work on August 20, 2010, and released at maximum medical improvement
on November 12,2010, (PX 2).

Dr. Golz testified on behalf of Petitioner. Dr. Golz is a board certified orthopedic surgeon. He explained that
the NCV confirmed that Petitioner’s pain, numbness, and tingling were emanating from his elbows and wrists.
Petitioner reported to Dr. Golz that his symptoms worsened with activity, especially turning keys at work. Dr. Golz
testified that, at the time of surgery on the right hand and elbow, Petitioner’s ulnar nerve was quite tightly
constricted in the cubital tunnel. There was also a large amount of adherent scar tissue and very limited excursion of
the nerve. He had little movement of the nerve. Similarly, Petitioner’s transverse carpal ligament was very
thickened and fibrotic. Dr. Golz held Petitioner off work from May 10, 2010 through August 20, 2010. (PX 7).

Dr. Golz opined that the treatment of Petitioner, including surgery, was reasonable and necessary to treat
Petitioner’s conditions. (PX 7). Dr. Golz opined the charges for services rendered, including the surgeries, were
reasonably and customary in amount. (PX 8). Dr. Golz further explained that in cases like Petitioner’s, with a
workers’ compensation claim pending, surgery is not performed without prior approval from the workers’
compensation carrier. (PX 7). Dr. Williams, who testified on behalf of Respondent, agreed that Petitioner’s
surgeries and treatment plan were reasonable. (RX 1).

Disability
Petitioner testified that he still experiences aching in his thumbs and wrists, but that the numbness and pain

have abated. He also testified that occasionally he will “feel something” in his elbows, but that he no longer
experiences any elbow pain. (Tr., p. 64).
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CONCLUSIONS OF LAW
Issue (E}: Was timely notice of the accident given to Respondent?

Respondent was given notice within the time limits stated in the Illinois Workers® Compensation Act, 820
ILCS 305/1 et seq. (hereafter the “Act”™). The date of an accidental injury in a repetitive trauma case is the date on
which the injury manifests itself, i.e., the date on which both the fact of the injury and the causal relationship of the
injury to the worker’s employment would become plainly apparent to a reasonable person. Peoria County Belwood
Nursing Home v. Industrial Comm 'n, 115 111.2d 524, 505 N.E.2d 1026 (1987). Petitioner did not have a definitive
diagnosis of his injuries until completion of the EMG/NCYV test on March 11, 2010. Petitioner reported his
diagnosis later that day on March 11, 2010. There is no competent testimony to rebut Petitioner’s account of when
his symptoms worsened to the point of requiring medical treatment, when he first learned that his symptoms could
be caused by work activities, and when he knew that he had carpal and cubital tunnel syndromes. Moreover, in this
case, it would be difficult to place the manifestation date at any point where notice would not be sufficient, since
there is no evidence that Petitioner sought any treatment for the symptoms described at trial prior to seeing Dr.
Azam on February 25, 2010. Finally, it should be noted that Respondent accepted Petitioner’s case from the outset,
approved his treatment, and paid TTD benefits while he was recovering from surgery.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Respondent, who approved all of Petitioner’s treatment and lost time from work, shall pay the following
reasonable, necessary, and related medical bills, as set forth in Petitioner’s Exhibit 9, pursuant to the medical fee
schedule, Section 8.2 of the Act:

SI Neurology & Sleep Medicine $ 2,984.00

Dr. Mohammad Azam § 109.00
Southern IL Orthopedic Center $18,117.00
Southern Orthopedic Assoc. $12,741.00
Brigham Anesthesia: $ 855.00
5 760.00
§ 855.00
$36,421.00

Issue (L): What is the nature and extent of the injury?

As a result of his work duties, Petitioner underwent bilateral carpal and cubital tunnel surgeries. Petitioner
testified that he still experiences aching in his thumbs and wrists, but that the numbness and pain have abated. He
also testified that occasionally he will “feel something™ in his elbows, but that he no longer experiences elbow pain.
Based on the foregoing, the Arbitrator finds that Petitioner’s injuries sustained in this matter have caused the
permanent partial disability to the extent of 15% of his right hand, 15% of his left hand, 15% of his right arm, and
15% of his left arm, as provided in Section 8(e) of the Act.
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Page 1
STATE OF ILLINOIS ) IZ Affirm and adopt (no changes) |:| Injured Workers® Benefit Fund (§4(d))
)SS. | [_] Affirm with changes [] Rate Adjustment Fund (§8(g))
COUNTY OF ST. CLAIR ) I:I Reverse |:| Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
[ ] Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Grace Pichal,
Petitioner,

VS. NO: 12 WC 37241

Extra Help Inc., 1 5 I W C C 0 2 4 4

Respondent,

DECISION_ AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical,
prospective medical, causal connection, notice and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 18, 2014 is hereby affirmed and adopted.

No bond required for removal of this cause. The party commencing the proceedings for

review in the Circuit Court shall file with the Comimission a Notice of Intent to File for Review
in Circuit Court.

APR 3 - 2015

Marig, Basurto
MB/mam
0:3/25/15 aa f W
43 4 .

David L. Gore

e

Stephen Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

PICHAL, GRACE Case# 12WC037241
Employee/Petitioner 12WC037222
EXTRA HELP INC 151WC00244

Employer/Respondent

On 9/18/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

0487 SMITH ALLEN MENDENHALL ET AL
STEVE SELBY

PO BOX 8248

ALTON, IL 62002

1433 McANNY VAN CLEVE & PHILLIPS PC
SHELLEY A WILSON

505 N 7TH ST SUITE 2100
ST LOUIS, MO 63101
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e ) D Injured Workers' Benefit Fund (§4(d))

)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF St. Clair ) I:l Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Grace Pichal Case # 12 WC 37241
Employee/Petitioner
V. Consolidated cases: 12 WC 37222
Extra Help, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
narty——The matter-was-heard. by-the Honorable Nancy Lindsav. Arbitrator of the Commission. in the citv. of
Belleville, on July 31, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

I:l Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

[E Was timely notice of the accident given to Respondent?

[s Petitioner's current condition of ill-being causally related to the injury?
[ ] What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

[ ] What was Petitioner's marital status at the time of the accident?

“ - mommUOow

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

[s Petitioner entitled to any prospective medical care?

=

. l:l What temporary benefits are in dispute?
[JTPD [[] Maintenance [JTTD

M. D Should penalties or fees be imposed upon Respondent?
N. D [s Respondent due any credit?

0. [ ] Other

ICArbDeci9(b) 2/10 100 W. Randolph Streer #8-200 Chicago, IL 60601 312/814-661! Toll-free 866/352-3033  Web site: www.hwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, May 11, 2012, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Petitioner's current condition of ill-being is nof causally related to the accident.

In the year preceding the injury, Petitioner earned $22,880.00; the average weekly wage was $440.00.

On the date of accident, Petitioner was 38 years of age, single with 3 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 in medical bills paid by its group medical plan for which credit may
be allowed under Section 8(j) of the Act.

ORDER

Petitioner failed to prove she sustained an accident on May 11, 2012 that arose out and in the course of her
employment with Respondent or that her current condition of ill-being in her hands is causally connected to her
employment duties with Respondent or her accident of May 11, 2012. Petitioner's claim for compensation is
denied and no benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Proncy Heeleny September 15, 2014

Signature of Arbitrator 7 Date

1CArbDecl9(b)

18 ™
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Grace Pichal v. Extra Help, Inc., 12 WC 37241 (19(b))

ARBITRATOR'S FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case is one of two cases which were consolidated solely for the purposes of conducting the
hearing. Separate decisions were to be issued. In this case Petitioner alleges repetitive trauma
injuries to her hands and wrists with a manifestation date of May 11, 2012. Respondent disputes
liability for Petitioner's accident as well as Petitioner's entitlement to prospective medical care
and an award of medical bills. Petitioner was the only witness testifying at the arbitration
hearing.

The Arbitrator finds:

According to the medical records, on November 1, 2011, Petitioner sought treatment
from Dr. Robinson, her primary care physician, complaining of pain in her left hand. (Pet. Ex.
3). She returned to Dr. Robinson on December 2, 2011 complaining of a cough. Id. At that
time, there was no mention of hand or wrist complaints or pain. Id. However, on a subsequent
visit.on.Fehrary.16,201.70. _there was. mention.of “hand.nain” _Id

Petitioner was next seen by Dr. Sadiq Mohyuddin on September 7, 2012, complaining of

hand tingling and pain. (Pet. Ex. 5). Dr. Mohyuddin diagnosed Petitioner with “hand poly
arthritis,” among others. Id.

On October 17, 2012 x-rays of Petitioner’s bilateral hands and wrists were obtained.
(Pet. Ex.2). It was noted that Petitioner had “chronic carpal tunnel symptoms;” and had fallen
in July of 2012. The radiographic studies were all normal. 1d.

Petitioner was terminated by Respondent on October 12, 2012. (RX 2)

Dr. Beatty examined Petitioner on December 3, 2012, upon referral of her attorney, for
possible carpal tunnel syndrome. Petitioner gave a history of having fallen on the job in June of
2012 and a left wrist problem "earlier" due to bakery work. Petitioner was to provide/describe

her work for the doctor. he also prescribed a right wrist/thumb wrap on December 3, 2012. (RX
2)

Petitioner returned to Dr. Beatty on March 20, 2013. (Pet. Ex. 1, p. 10). (Res. Ex. 2). Dr.
Beatty noted Petitioner has carpal tunnel syndrome in her left wrist and a mass in her right wrist.
(Res. Ex. 2). He recommended surgery for both conditions. Id.

On July 30, 2013, Petitioner appeared at Midwest Occupational Medicine for a “Pre-
Placement Physical Examination.” (Pet. Ex. 4). According to the record, Petitioner denied ever
having a “work related injury or illness,” and also denied ever having “joint pain.” Id.

Following a non-work-related altercation, Petitioner was seen at Alton Memorial
Hospital on September 12, 2013. (Pet. Ex. 6). X-rays were performed and she was diagnosed
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with a dislocation of her left fifth digit. Id. There was no mention of any previous hand
complaints or carpal tunnel diagnosis.

Dr. Beatty was deposed on October 23, 2013. (PX 1)Petitioner first saw Dr. Beatty on
December 3, 2012. (Pet. Ex. 1, p. 6). (Res. Ex. 2). At that time, Petitioner complained of
bilateral hand and wrist pain, with tingling. (Pet. Ex. 1, p. 7). (Res. Ex. 2). Petitioner also
reported a right wrist injury to Dr. Beatty which occurred in June of 2012. Id. Dr. Beatty
testified Petitioner had a nerve injury at the level of the wrist in both the right and left hands, as
well as, de Quervian’s tenosynovitis. (Pet. Ex. 1, p. 8).

During Petitioner’s first visit with Dr. Beatty, she described her history of complaints,
treatment and job duties in a written statement. (Res. Ex. 2)'. Petitioner noted she first visited
Dr. Robinson on November 1, 2011 “to complain about [her] hands aching.” Id. She stated he
diagnosed her with carpal tunnel syndrome. Id. Further, Petitioner noted that she has had hand
tingling and “aching” since she started at Landshire in July of 2011. Id. Moreover, while
working for Respondent, Petitioner indicated she had on-going hand complaints, but “kept [her]
pain from her co-workers and supervisors.” Id. Petitioner stated she finally told her supervisor
ahont-her nainand hand.camnlaints nnSaptpmhpr-lﬂ,—;-:Jﬂl-?’ aftermaonthe nf keening her p:un and

complaints a secret. Id.

Petitioner's history also indicated that she began working for Respondent at Landshire
Sandwich Company in early May of 2012. She placed frozen meat patties on a conveyor belt
twelve hours per shift, constantly grabbing frozen meat at the pace of 115/minute. Petitioner
occasionally used an electric knife to cut bread. The working environment was 48 degrees and
wet. Petitioner also worked as a line operator, hand wrapping sandwiches coming down a
conveyor belt at the rate of 1 sandwich every 15 seconds. Petitioner would twist, grab, push and
pull plastic with bread all day long. Petitioner also mentioned that she had fallen in the clean
room using her right hand to break her fall. Petitioner also described climbing up and down a
ladder carrying 30 Ibs of chicken or tuna salad 10 - 15 times. Finally, Petitioner noticed pain,
tingling and numbness (especially in her right hand) and knots. When she couldn't take it
anymore she reported it to Respondent (September of 2012). Id.

At the request of Respondent, Petitioner underwent an examination with Dr. Brown on
April 22, 2014. (Res. Ex. 1). Dr. Brown noted Petitioner had symptoms and findings suggestive
of carpal tunnel syndrome. I[d. However, he stated Petitioner’s work for Respondent did not
factor into the cause, development, progression, or need for treatment for a diagnosis of carpal
tunnel syndrome. [d. Dr. Brown based this conclusion on the fact that Petitioner had hand
complaints beginning in 2011, several months before she started work at Respondent, and that

she continued to have on-going and worsening complaints, even after she ceased working for
Respondent. Id.

At the arbitration hearing Petitioner testified that she is 40 years old and came to the
United States from the Philippines in 1993. She stated that she is divorced and has three children.

! Highlighted portions of Petitioner's statement were not done by the Arbitrator. The exhibit was submitted that way.
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Petitioner testified that she worked for Hire Quest from 2004 to 2007 and again from July
of 2011 to April of 2012. She testified she began working for Hire Quest at Landshire’s bakery
in July of 2011, She described her job duties at Landshire’s bakery to include packaging bread,
mixing dough, stacking and moving bread to the dock for shipment, and taking bread out of the
oven. She stated that she would work a minimum of four hours a week and a maximum of eleven
a week while employed in the bakery. Petitioner testified that she quit working for Hire Quest in
April of 2012. Petitioner stated that she quit working for Hire Quest due to poor treatment and
not because of the alleged hand pain.

Petitioner testified that she began employment with Respondent herein as a line operator
on Landshire’s “cold side” on May 11, 2012. She stated that her job duties required her to
assemble four sandwiches per minute on the conveyor belt and hand wrap sandwiches. She
further stated that her job included preparing salads, slicing meat, and labeling sandwiches in the
“hand wrap” line. She testified that after she was terminated from Landshire’s “cold side” on

October 12, 2012, she worked at Elite Staffing, "The Rem Group", CVS, and Senior Services
Plus.
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May 2012. She stated that she was employed with "The Rem Group" from May of 2012 to
December 17, 2013. She testified that she was employed with Senior Services Plus between
August 2013 and November 2013. Finally, Petitioner testified that she was employed by CVS
from February 11, 2014 to May 6, 2014, She admitted that her job duties at Elite Staffing and
"The Rem Group" required her to use both hands to assemble and label items on a factory line.

Petitioner testified that she began employment with Senior Services Plus in July 2013 but
was terminated in November 2013 for failing to give sufficient notice of absences. She described
her job duties to include lifting up to 15 pounds and doing chores around homes. Petitioner
admitted that she was given a pre-employment physical during which she failed to notify the
doctor of her hand problems despite his examination of her upper extremity. She also
acknowledged that she underwent a Functional Capacity Evaluation prior to her employment
with Senior Services Plus where she performed all of the required activities but again failed to
mention or demonstrate any issues with her hands.

Petitioner stated she only worked for CVS from February of 2014 to May of 2014
because she was terminated after filing sexual harassment charges. She testified that during her
tenure at CVS she was a case picker. She described her job duties at CVS to include driving a
forklift, picking up palettes, moving boxes, and using a radio frequency gun to scan and type
package numbers. She testified that her job at CVS required her to manipulate items with both
hands. Petitioner admitted that on her CVS job application she failed to divulge the issues with

her hands and instead noted she had no problems that would interfere with her ability to do her
job.

Petitioner stated that she first noticed tingling and loss of grip when she worked for Hire
Quest. She stated she believes the pain was linked to grabbing and stacking bread pans weighing

25 to 30 pounds. She admitted that her job with Hire Quest was more hand intensive that her job
with Respondent.
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Petitioner admitted that on her application for adjustment against Hire Quest she listed an
accident date of November 1, 2011 because that was when her primary care physician, Dr.
Robinson, notified her that she had carpal tunnel syndrome. Petitioner stated it was her belief
that she had carpal tunnel syndrome on November 1, 2011.

Petitioner stated that despite medical records suggesting otherwise, at her November 1,
2011 appointment with Dr. Robinson, she told him that she was having problems with both of
her hands and not just her left hand. Petitioner testified she told him about her work activities on
the bread bakery side. Petitioner conceded that she was seen again by Dr. Robinson on
December 2, 2011 but failed to mention any hand pain. Petitioner admitted that she underwent a
school physical on January 8, 2013 and failed to mention hand pain. Additionally, she stated that

despite being seen by Dr. Robinson throughout 2013 and 2014 she did not mention hand pain to
him at all.

Petitioner testified that her last visit to Dr. Beatty, who had recommended surgery,
occurred in March 2013 and she has not seen any doctor to treat her hand pain since then.
Petitioner-admitted that.in Septembar 2012 whan che vicited the.emersancy ronm for-z laft hand
fracture she failed to mention anything regarding carpal tunnel syndrome or hand pain. Petitioner
stated that she did not tell her other employers about her hand pain because she was simply
trying to get a job and she did not have any restrictions from any treating physician.

Noticeably, at the hearing, Petitioner was not wearing a wrist splint on either hand. She
testified that Dr. Beatty had provided her with one but she does not wear it and instead
occasionally wears one that she recently purchased.

On cross-examination, Petitioner indicated although she received treatment to her hand or
hands on November 1, 2011, she did not report any symptoms or hand complaints to Respondent
until September of 2012, Petitioner was terminated by Respondent in October of 2012.

Petitioner admitted that she lied on job applications about her hand pain. Petitioner was
presented with a job application where she indicated that she had no previous injuries. She
admitted that the application was accurate. Petitioner also testified that she didn't discuss her
hand pain with other employees because it was personal and she was trying to get a job.

The Arbitrator concludes:

As an initial matter, the Arbitrator addresses Petitioner's credibility. While Dr. Beatty
testified to some difficulty communicating with Petitioner, Petitioner testified at the beginning of
the hearing that she could read, write, and speak English well. This Arbitrator had no difficulty
understanding Petitioner's testimony. The Arbitrator was, however, troubled by some aspects of
Petitioner's testimony. While she can understand why Petitioner might deny any hand problems
to prospective employers, she did not explain why she didn't pursue further medical care if she
was having problems. Additionally, she testified that she told Dr. Robinson that both of her
hands hurt when she was initially seen by him. However, that representation isn't reflected in Dr.

4
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Robinson's notes. Furthermore, Dr. Beatty's testimony as to the history Petitioner provided to
him contradicts her testimony (PX 1, p. 7) Accordingly, Petitioner's credibility is troublesome.

1. Issues (C) Accident and (F) Causal Connection.

Petitioner did not sustain her burden of proving she sustained accidental injuries arising
out of and in the course of her employment nor did she establish a causal connection between her
employment and her present condition of ill-being in her hands/wrists.

Under the Illinois Workers’ Compensation Act, an employee’s injury is compensable
only if it arises out of and in the course of her employment. 820 ILCS 305/2. “In the course of
employment” refers to “the time, place, and circumstances surrounding the injury.” Sisbro. Inc.
v. Industrial Commission, 797 N.E.2d 665, 671 (1ll. 2003). That is to say, for an injury to be

compensable, it generally must occur within the time and space boundaries of the employment.
Id.

The “arising out of” element refers to the causal connection between the accident and the
Petitinnerlazininry_ld-—Farancininryatotiaricacontzaf the.emplovment sits.origin.muet-hesin
some risk connected with, or incidental to, the employment so as to create a causal connection
between the employment and the accidental injury. City of Springfield v. Illinois Workers’
Compensation Commission, 388 Ill.App.3d 297, 313 (Ill. App. Ct. 2009). Petitioner bears the
burden of proving that a causal relationship exists between her present condition of ill-being and

the work-related injury. Peabody Coal Co. v. Industrial Commission, 596 N.E.2d 1297 (Ill. App.
Ct. 1992).

Petitioner failed to sustain her burden proving that her injury arose out of and in the
course of her employment. Petitioner admitted, she was diagnosed with carpal tunnel syndrome
long before she began with Respondent. Petitioner testified she started working for Respondent
in May of 2012. However, she testified she first sought treatment for bilateral hand and wrist
complaints on November 1, 2011,

Petitioner’s treatment records corroborate Petitioner’s testimony that she had hand and
wrist complaints prior to being employed with Respondent. On November 1, 2011, Petitioner
sought treatment from Dr. Robinson, complaining of pain in her left hand. (Pet. Ex. 3).
According to Petitioner, Dr. Robinson diagnosed her with carpal tunnel syndrome at that time.
Thereafter, Petitioner returned to Dr. Robinson on February 16, 2012, complaining of “hand
pain.” (Pet. Ex. 3). Further, pursuant to Dr. Beatty’s records, Petitioner has had hand tingling
and “aching” since she started at Landshire in July of 2011. (Res. Ex. 2). Additionally, those
records also indicate Petitioner was previously diagnosed with carpal tunnel syndrome prior to
beginning work at Respondent. (Res. Ex. 2).

Dr. Beatty testified he diagnosed Petitioner with bilateral carpal tunnel syndrome. (Pet.
Ex. 1, p. 13). He also testified that Petitioner presented with a history of having injured her right
wrist in a fall at work in June of 2012 and that she had a left wrist problem prior to that injury.
(PX 1, p. 7) However, Dr. Beatty never attributed Petitioner's work with Respondent as causing,
aggravating or contributing to her alleged bilateral carpal tunnel syndrome. In fact, Dr. Beatty
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testified Petitioner had bilateral hand complaints prior to commencing her employment with
Respondent. (Pet. Ex. 1, pp. 35-36).

It is important to note that no other physician has ever attributed Petitioner’s work duties

for Respondent as causing, aggravating or contributing to her alleged bilateral carpal tunnel
syndrome.

Dr. Brown evaluated Petitioner and noted she had symptoms and findings suggestive of
carpal tunnel syndrome. (Res. Ex. I, p. 7). However, Dr. Brown stated Petitioner’s employment
with Respondent would not be considered a factor in the cause, development, progression or
need for treatment for a diagnosis of carpal tunnel syndrome. (Res. Ex. 1, Ex. 2). Dr. Brown
noted Petitioner had complaints and hand pain prior to beginning work with Respondent, and

that she sought treatment for those complaints starting in 2011, before working for Respondent.
1d.

There is some mention of an alleged work-place fall in Dr. Beatty’s deposition and Dr.
Beatty did diagnose Petitioner with de Quervian’s tenosynovitis as a result of that fall. However,

nntectimnnyvawae cheited in reanrd tn the dinonncic afde.Muermriantc traacymnuitic
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Based on the foregoing, Petitioner failed to prove a causal connection between her
employment at Respondent and her alleged work related injury. Although Dr. Beatty and Dr.
Brown both note Petitioner has symptoms and findings suggestive carpal tunnel syndrome,
neither doctor indicates Petitioner’s job duties for Respondent caused or aggravated that
condition. Dr. Brown specifically denied that Petitioner’s job duties caused her condition. Dr.
Beatty's opinions were not based upon a thorough and complete understanding of Petitioner's job
history and medical history. As such, Petitioner has not met her burden of proving that she
sustained an injury that arose out of her employment with Respondent.

2. Issue (E). Notice.

Petitioner did not provide Respondent with notice of the accident within the time limits
stated in the Act.

Under the Act, notice of an accident, either oral or written, must be provided to the
employer within 45 days of the employee’s accident. 820 ILCS 305/6(c). This notice must
include the approximate date and place of the accident. [d.

The statutory element of undue prejudice to the employer is pertinent only where some
notice is given in the first place. See White v. Workers’ Comp. Comm’n, 374 Il.App.3d 907
(I1l. App. Ct. 2007) (citing Fenix-Scisson Construction Co. v. Industrial Comm’n, 27 H1.2d 354,
357 (11l. 1963)). The purpose of the notice requirement is to enable the employer to investigate

the employee’s alleged industrial accident. Seiber v. Industrial Comm’n, 82 I11.2d 87, 95 (IIl.
1980).

This notice requirement applies to cmployees who suffer repetitive trauma injuries.
White, 374 [11.App.3d at 910. In a repetitive frauma case, the employece must allege and prove a
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single, definable accident. Id. The date of such an accident, from which notice must be given, is
the date when the injury “manifests itself.” Id. The phrase “manifests itselt” signifies “the date
on which both the fact of the injury and the causal relationship of the injury to the claimant's
employment would have become plainly apparent to a reasonable person.™ Id.

Petitioner alleges a date of injury of May 11, 2012. (Arbitrator’s Ex. 1). This was the
first day of Petitioner’s employment at Respondent. Petitioner readily admitted she did not report
any symptoms or hand complaints to Respondent until September of 2012. Id. Corroborating
her admission, according to Dr. Beatty’s records, Petitioner hid her alleged hand and wrist
complaints from co-workers and supervisors. (Res. Ex. 2).

Accordingly, and as Petitioner alleged a date of injury of May 11, 2012, she would have
had until June 25, 2012 to provide notice to Respondent of her condition. However, Petitioner
did not provide notice until September of 2012. Therefore, notice was not provided in
accordance with the Act.

3. Issues (J) Medical Expenses and (K) Prospective Medical Care.

In light of her decision on accident, causal connection, and notice as set forth above, the
remaining issues are rendered moot.

Petitioner's claim for compensation is denied and no benefits are awarded.
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Page |
STATE OF ILLINOIS ) |Z Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ST. CLAIR ) [ ] reverse [ ] Second Injury Fund (§8(¢)18)
[ ] PTD/Fatal denied
[ Modity None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Grace Pichal,
Petitioner,
vs. NO: 12 WC 37222

O 15IWCC0245

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical,
prospective medical, causal connection, notice and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 18, 2014 is hereby affirmed and adopted.

No bond required for removal of this cause. The party commencing the proceedings for
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review
in Circuit Court.

Vil

APR 3 - 2015 Mario Basurto
MB/mam
0:3/25/15 w_ﬂ f W
43 ¢ :
Dayvid L. Gore

CY A 4

Stephen Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

PICHAL, GRACE Case# 12WC037222
Employee/Petitioner 12WC037241

HIRE QUEST 151WCC()245
Employer/Respondent

On 9/18/2014, an arbitration decision on this case was filed with the [llinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shal! accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue,

A copy of this decision is mailed to the following parties:

0487 SMITH ALLEN MENDENHALL ET AL
STEVE SELBY

PO BOX 8248
ALTON, IL 62002

2396 KNAPP OHL & GREEN
L DAVID GREEN

6100 CENTER GROVE RD
EDWARDSVILLE, IL 62025
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S ) |:| Injured Workers® Benefit Fund (§4(d))

)SS. D Rate Adjustment Fund (§8(g))}
COUNTY OF ST. CLAIR ) [ second Injury Fund (§8(e)18)

}E None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
GRACE PICHAL Case # 12 WC 37222
Employee/Petitioner
v. Consolidated cases: 12 WC 37241
HIRE QUEST

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable NANCY LINDSAY, Arbitrator of the Commission, in the city of
Belleville, on July 31, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

IZ] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

[ Q | Wac timahi natica afthe annidant aivan ta Raeannndant’]
G=vastimehnohies, oLt e ar eI Cont SV en -t PP DNt

Ao 0w

Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

o m oo

E] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

=

|:| What temporary benefits are in dispute?
[]TPD [] Maintenance [1TTD

M. [_] Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0]

. [Z] Other Admissibility of alleged hearsay statement found in Petitioner's written job
description found in Dr. Beatty's deposition -- PX 1, dep. ex. 2

ICArbDeci9(b) 2710 {00 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866:352-3033 Web site. www.iwee il gov
Downstate offices. Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/783-708+




158IWCC0245

On the date of accident, November 1, 2011, Respondent was operating under and subject to the provisions of
the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $11,803.19; the average weekly wage was $268.25.

On the date of accident, Petitioner was 37 years of age, single with 3 dependent children.

Respondent /as paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 for any medical bills paid by its group medical plan for which credit may
be allowed under Section 8(j) of the Act.

ORDER

Petitioner failed to prove she sustained an accident on November 1, 2011 that arose out and in the course of her
employment with Respondent or that her current condition of ill-being in her hands is causally connected to her
employment duties with Respondent or her accident of November 1, 2011. Petitioner's claim for compensation
is denied and no benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Bt ey P3enleses September 15, 2014
"Signafure of Arbitrator #~ Date

ICArbDecl9(b)

op18 10



15IWCCOR45

Grace Pichal v. Hire Quest (12 WC 37222) (1%(b))

ARBITRATOR'S FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case is one of two cases that were consolidated solely for the purpose of
conducting the hearing. Separate decisions were to be issued. In this case, Petiticner
alleges repetitive trauma injuries to her hands resulting in bilateral carpal tunnel
syndrome. She alleges a date of injury of November 1, 2011. Respondent disputes
liability on the basis of accident, causal connection, and notice. Petitioner was the only

witness testifying at the hearing. Diana Stout was present as representative for
Respondent, Hire Quest.

The Arbitrator finds:

In June of 2004 Petitioner began working for Respondent' as a laborer.
Petitioner's job duties included warehouse work, working as a baker, mail processing,
"greenery" worker, and housekeeping in a hospital. (RX 9, p.7)

Since early 2004 Petitioner's primary care physician has been Dr. Robinson.

Petitioner began working for Respondent at Landshire on July 13, 2011. (PX 1,
dep. ex. 2)

Prior to November 1, 2011 Petitioner never presented to Dr. Robinson's office
with regard to any upper extremity complaints. On November 1, 2011 Petitioner's
presenting complaint included left hand pain and a bad cough/cold. There is a notation in
the doctor's note of "Caseyville, Landshire, Bread." Petitioner returned to see Dr.
Robinson on December 2, 2011. There 1s no mention ot any hand complaints. However,
Petitioner returned again on February 16, 2012 with hand complaints and difficulty
sleeping. (PX 3)

A bill was incurred at St. Anthony's Health Center on January 22, 2012 (PX 7).
No record of any visit is found in evidence.

Petitioner stopped working for Respondent in April of 2012, due to "personal
reasons." (RX 9, p. 7; RX 12, p. 4) In April of 2012 Petitioner began working for "The
Rem Group” as a laborer assembling products in a warehouse setting, using pallet jacks,
and labeling product. {(RX 9, p. 7)

In early May of 2012 Petitioner began working for Extra Help at Landshire. (PX
1, dep. ex. 2)

! a/k/a Hire Quest and Acrux Staffing

1
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Petitioner began working for Elite Staffing as a laborer in May of 2012. She

assembled products (including display pods), moved pallets, labeled, and made/broke
down corrugated boxes. (RX 9, p. 7)

Petitioner fell at work in June of 2012. (PX 3)

On September 7, 2012 Petitioner was seen by Dr. Mohyudden (an associate of Dr.
Robinson's) for the chief complaint of pain in her hands and tingling. (PX 5)

Petitioner signed her Application for Adjustment of Claim against Respondent
herein on October 15, 2012. (RX 1, p. 3) On that same day, Petitioner signed her
Application for Adjustinent of Claim against Extra Help, Inc. (case # 12 WC 37241) (RX
11) Both claims allege repetitive trauma to Petitioner's hands and wrists.

Per Dr. Robinson, on October 17, 2012 Petitioner underwent x-rays of her left
hand, left wrist, right hand, and right wrist -- and all were normal or negative. According
to the histories, Petitioner had fallen in June of 2012. (PX 2)

On October 22, 2012 Petitioner underwent a nerve conduction study and EMG
study. The history is silent as to any complaints associated with Petitioner's work. The
study revealed electrophysiological evidence consistent with left median sensory
entrapment neuropathy but the need EMG study did not show any ongoing denervation.
(PX 1, dep. ex. 2)

Respondent completed a First Report of Injury on October 22, 2012. (RX1, p.5)
On December 3, 2012 Petitioner presented to Dr. Beatty who diagnosed her with

left carpal tunnel syndrome and right de Quervain's tenosynovitis with a first
compartment cyst. (PX 1)

Petitioner returned to see Dr. Robinson on January 8, 2013 for a school physical.
(PX 3)

In February of 2013 Petitioner underwent surgery for a non-work-related medical
condition at Alton Memorial Hospital. (PX 5)

Petitioner returned to see Dr. Beatty on March 20, 2013 at which time Dr, Beatty

recommended surgery in the form of a right first compartment release and bilateral carpal
tunnel releases. (PX 1, p. 10)

Petitioner stopped working for "The Rem Group" in May of 2013 citing "change
of employer and hours no longer worked for her." (RX 9, p. 7)

2
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In early July of 2013 Petitioner applied for employment with Senior Services Plus
(SSP). (RX 9) Petitioner was still working for Elite Staffing at that time. (RX 9, p. 7)
That same month Petitioner underwent a pre-placement physical exam for SSP. Petitioner
was deemed medically qualified for the job she applied for. According to her medical
history she had never had a work-related injury or illness and she denied any physical

impairment which would keep her from performing the job she had applied for. (PX 4;
RX 6; RX7)

On September 12, 2013 Petitioner was seen at Alton Memorial Hospital's
emergency room for a broken finger on her left hand allegedly stemming from a domestic
situation. (PX 5; RX 5)

The deposition of Dr. Beatty was taken on October 23, 2013, (PX 1) Dr. Michael
Beatty testified that he first saw Petitioner on December 3, 2012 on referral by her

attorney. Dr. Beatty also added that he thought that the family physician, Dr. Robinson,
had referred her to him.

Dr. Beatty took a history of Petitioner falling in June of 2012 injuring her right
wrist. The history also revealed that Petitioner's left wrist was painful before this injury
(although he did not testify as to when the left wrist became symptomatic). She also had
numbness and tingling in both hands and fingers. Dr. Beatty had a copy of the
EMG/NCS study obtained on October 22, 2012 which revealed left carpal tunnel
syndrome.

Dr. Beatty testified that on physical examination, Petitioner had positive Tinel's
sign on the left wrist and a positive Phalen's test on both the right wrist as well as the left
wrist. She also had inflammation over the tendon next to her right thumb consistent with
deQuervain's syndrome.

Dr. Beatty testified that the Petitioner's thumb activity could cause a problem with
the space in which the tendon is located just behind the thumb resulting in an
inflammation of that area and resuiting in deQuervain's tenosynovitis.

Dr. Beatty recommended Petitioner use a thumb/wrist support for the right wrist
and she was to return in a few weeks.

According to Dr. Beatty, he last saw Petitioner on March 20, 2013. At that time,
her history was that her right wrist complaints had persisted. He again found a soft tissue

mass consistent with deQuervain's tenosynovitis. She also had positive Tinel's at the left
wrist.

Dr. Beatty was asked a hypothetical question, assuming Petitioner had been
working since July of 2011 and the work activities were consistent with the hand-written
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notes” which Petitioner had given Dr. Beatty describing her work, and that she fell on the
right wrist, whether the "work activities or the fall" would be related to the conditions
which he diagnosed. Dr. Beatty's answer was somewhat confusing. He testified that,
regarding the fall, and as it pertains to the deQuervain's tenosynovitis, that the fall in
which she landed on her right wrist could directly or indirectly lead to the deQuervain's
tenosynovitis and the ganglion cyst which he found during his examination. The left
wrist issue based on the fall "is not well defined.” The right wrist complaint is "not well
defined" in that the history is not clear on the injury to the right wrist. The information
that the employee gave regarding her work history "would be relative" to the "carpal
tunnel issues." (PX 1)

Dr. Beatty admitted that the only written documentation he had of a referral was
from Petitioner’s attorney and that he had no record of a referral from the family
physician or any medical provider, for that matter. His belief that the family physician,
Dr. Robinson, may have referred Petitioner to him was based on a phone note. However,
upon questioning of that note, he admitted that there is nothing in the note which
specifically states that Dr. Robinson referred Petitioner to him. (PX 1)

Dr. Beatty also admitted that his opinion on the relationship between Petitioner's
work activities and carpal tunnel syndrome is not based on any particular number of
repetitive motions and that he has no threshold level of repetitive activity sufficient to
cause carpal tunnel syndrome. He further admitted that being female is a risk factor
recognized in the medical community for the development of carpal tunnel syndrome
although he himself does not subscribe to it. He claimed on cross-examination that he
has never had a case where he diagnosed deQuervain's syndrome or carpal tunnel
syndrome without being able to pinpoint the cause for the condition. However, he did
admit that he has had patients with those conditions which he could not attribute to
repetitive work. (PX 1)

inally, Dr. Beatty admitted that he would not provide any treatment to Petitioner
without first seeing her again since he has not seen her since March 20, 2013. He

admitied that both the deQuervain's tenosynovitis, as well as the carpal tunnel syndromes,
could have resolved since March 20, 2013. (PX 1)

Petitioner returned to see Dr. Robinson on November 15, 2013 due to chest pain
and general body aches. {PX 3; RX 2)

On December 7, 2013 Petitioner applied at Customer Distribution Services (CDS)
for work in a warehouse. (RX 13) Petitioner began working there on February 12, 2014.
(RX 13)

? petitioner authored a summary outlining her jobs with Respondent and Extra Help. Dr. Beatty testified
that, due to language difficulties, he asked Petitioner to write out a description of her symptoms and work
history. (PX 1, p. 9}

4
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On March 16, 2014 Petitioner was examined by Dr. Robinson for bronchitis and
sinusitis. (RX 2, p. 5)

At the arbitration hearing Petitioner testified that she is 40 years old and was born
in Manila, Philippines. She has been in the United States since June 11, 1993. Petitioner
testified that she reads, writes, and speaks English with no difficulty.

Petitioner testified that she began working for Respondent, a staffing agency, in
2004. From 2004 to 2011 she worked in a variety of different employment opportunities.
She then left Respondent's employment in 2007 but returned in 2010, Petitioner began
working for Respondent at the Landshire Sandwich Company in Caseyville, illinois as a
bakery worker in July of 201 1. Petitioner testified that she removed bread from the oven,
packaged it, and occasionally mixed flour. A more detailed description of her job duties
is found in PX 1. She worked 4 to 11 hours per day with 2 fifteen minute breaks and a 30
minute lunch period. Petitioner worked for Respondent through April 10, 2012.
(R.Ex.12, p.4). Petitioner left her employment with Respondent as of April 10, 2012 for
personal reasons, including finding a job that paid better.

In early May of 2012, Petitioner began working for another staffing company,
Extra Help, at Landshire as a line operator “on the cold side.” (See also PX 1, dep. ex. 2)
Petitioner worked for Extra Help until October 12, 2012. Petitioner also alleges
repetitive trauma injuries to her hands resulting in bilateral carpal tunnel syndrome

against Extra Help. (R.Ex.11). Petitioner admitted the work for Extra Help was assembly
line work and fast paced.

Petitioner testified on direct examination that she began having problems with
both hands after May 11, 2012 while working for Extra Help. She further testified that
she reported it to Pat Carlton, the supervisor for the "cold side." Petitioner also (estified
that she was packing in the bakery side when she first noticed her symptoms. In particular
she would grab the bread pans, which varied in sizes and weighed 25 - 30#%, and she
would feel a shooting pain in the palm of her hand. These trays would be stacked "eleven
high." Petitioner explained that she only worked with trays one day per week. Petitioner
acknowledged she had no required quotas or number of trays to stack per minute.

Petitioner also testified that she next moved to the sandwich area ("cold side")
where she was required to hand wrap and label four sandwiches per minute which
involved hand wrapping a previously made sandwich in plastic. Petitioner also mentioned
working with frozen patties on the cold side -- 120/minute.

Petitioner also described her job duties on the "V-Mag." Petitioner would spend
one day {usually Wednesdays) solely on this job which required her to climb and ladder
to the top of the "V-Mag" with salad and fill the "V-Mag" with the salad. The bags
weighed about 30 Ibs. and she might go through 10 - 20 bags to fill the "V-Mag."
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Petitioner also carried 30# meat logs to the floor to be sliced with the meat slicer.

Petitioner testified her job with Respondent was hotter than the job with Extra
Help, Inc. because she worked around bread and a furnace. Her job with Extra Help was
cooler because of the frozen sandwiches. While working for Respondent Petitioner
mainly used her hands to stack the finished trays of bread after they had been packed.

Petitioner testified that she believed she had a work-related problem with her
hands as of November 1, 2011. Upon further questioning, Petitioner also testified that
she believed she had work-related carpal tunnel syndrome as of November 1, 2011.

Petitioner testified that her supervisor on the bakery side was Dale Flenoy.
Furthermore, Petitioner admitted she was given and signed for Respondent’s employee
handbook in late 2010 when she returned to work there. It outlined the accident
procedure that said no later than 48 hours post injury she must assist Respondent’s
personnel in the completion of the First Report of Injury and provide a statement of the
accident. (RX 12, pp.1-3) Petitioner not only admitted she failed to follow this accident
procedure, she admitted she knew Diana Stout was with Respondent, but she never told
Diana about any work-related condition she believed she had. Petitioner also admitted
that she spoke with Diana on April 11, 2012, to tell her it was her last day of work and
she didn’t tell Diana about any problems with her hands.

Petitioner testified that after she left Landshire she worked for Elite Staffing
pericdically from May of 2012 to October of 2012 but worked substantially for it from
October of 2012 to July of 2013. Elite Staffing did assembly work in which Petitioner
used both hands. Petitioner also testified that she used both hands in her job with Elite
Staffing and continues to be employed by Elite Staffing. Petitioner worked for "The Rem
Group" penodically from April of 2012 to October of 2012 but worked Substantially for
it from October of 2012 to at least May of 2013. This job also involved assembly work
with different tasks and moving around. On cross-examination, Petitioner admitted she
stopped working for "The Rem Group" on December 17, 2013.

Petitioner testified that she worked for Senior Services Plus from July of 2013
through November of 2013. Petitioner admitted she completed a job application for
Senior Services Plus on July 8, 2013 where she stated she had the ability to lift a
minimum of 50 pounds. (R.Ex.9, p.8). Also, Petitioner acknowledged she underwent a
post-offer employment physical for Senior Services Plus on July 30, 2013. (R.Ex.6).
Petitioner admitted she completed the health questionnaire on July 30, 2013 indicating
she did not have a work-related injury or illness and she did not have any physical or
mental impairments which would prevent her from performing the job for which she was
applying. (RX 6, p.3) Petitioner also admitted a doctor performed an examination the
same day she completed the health questionnaire and that doctor cleared her to work for
Senior Services Plus. {RX 6, p.5-6) Petitioner confirmed she did not tell the doctor her

6
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hands and wrists hurt at this examination. Petitioner then underwent a functional
capacity evaluation at St. Anthony’s Health Center and she confirmed she did not tell the
assessment specialist that her hands hurt or the evaluation hurt her hands (RX.7)

Petitioner worked at CDS from February of 2014 to May 6, 2014 as a dock
worker/case picker and driving a forklift. Petitioner explained that she drove a forklift
and would use an "RF gun" to pick product of various sizes and weight using her hands.
The product would then be placed on a pallet and taken to another employee for
wrapping and distribution. Petitioner testified that she would use the keyboard on the RF
gun to type product information/bar codes and she would use the trigger on the gun to
"shoot" the product barcodes. Petitioner used both her hands interchangeably in this job;
however, Petitioner acknowledged she is right hand dominant and normally typed with
her right hand. Petitioner admitted her employment with CDS was hand intensive. She
admitted she did not tell CDS she was having problems with her hands as she wasn't
asked about them. When she started there she did not feel that she had any problem that
interfered with her ability to perform the job. Petitioner was terminated from this job for
inappropriately discussing personal business.

Petitioner testified that she recently (June of 2014) went to work for Elite Staffing
once again.

Petitioner testified that she went to see Dr. Beatty in December of 2012 and then
again in March of 2013. She testified she hasn't seen any doctor for her hands since then;

however, her hands still hurt and she would like to have the surgery recommended by Dr.
Beatty.

Petitioner was asked about her conversations with Dr. Robinson, especially when
she first presented to him. Petitioner testified on cross-examination that she did not
discuss whether she had carpal tunnel syndrome or not with him. However, as of
November 1, 2011 she believed she had carpal tunnel syndrome. Petitioner also testified
that she told him both hands hurt. She acknowledged that when she was examined by Dr.
Robinson in January of 2013 for a physical, she didn't tell him about her hands hurting.

Petitioner did not wear any wrist splints at her hearing. Petitioner admitted she
was given a wrist splint from Dr. Beatty but she has not worn that splint in any of her
jobs since September of 2013. Petitioner testified that she has worn a wrist splint she
obtained from Walgreens since September of 2013 but it was unclear from her testimony
as to when she wears it because she said she “stopped wearing them this year.”

Petitioner testified that she didn't tell any other employers about her hands

because it was a personal matter. She was trying to get employment and denied any
problems or injuries on her applications in order to get a job.
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Petitioner alleges she has $11,080.29 in outstanding medical bills. (PX 7)

The Arbitrator concludes:

As an initial matter, the Arbitrator addresses Petitioner's credibility. While Dr. Beatty
testified to some difficulty communicating with Petitioner, Petitioner testified at the
beginning of the hearing that she could read, write, and speak English well. This
Arbitrator had no difficulty understanding Petitioner's testimony. The Arbitrator was,
however, troubled by some aspects of Petitioner's testimony. While she can understand
why Petitioner might deny any hand problems to prospective employers, she did not
explain why she didn't pursue further medical care if she was having probiems.
Additionally, she testified that she told Dr. Robinson that both of her hands hurt when she
was initially seen by him. However, that representation isn't reflected in Dr. Robinson's
notes. Furthermore, Dr. Beatty's testimony as to the history Petitioner provided to him
contradicts her testimony (PX 1, p. 7) Accordingly, Petitioner's credibility is troublesome.

1. With respect to disputed issue (C) regarding accident and disputed issue (F)
regarding causal connection.

Petitioner failed to prove she sustained a work accident on November 1, 2011
which arose out of and in the course of her employment with Respondent and failed to
prove a causal connection between the alleged work accident and her current condition of
ill-being in her hands. In so concluding, the Arbitrator notes the following.

Petitioner did not begin working for Respondent at the Landshire facility until
July 0f 2011 according to her trial testimony. Therefore, if Petitioner developed the
aHCESGCAIPaL UL S AT Tie L oTT LS CHIpIoy iy rucveloped overacoursou = fGui
months or less. Petitioner's description of her job duties suggests that she performed
different tasks for Respondent and would perform one particular task for an entire day
and then another task on the next day. She moved from stacking bread on trays, filling the
"V-Mag," carrying meat logs, and mopping. Thus, her duties varied.

Petitioner relies on the deposition testimony of Dr. Michael Beatty in establishing
causation. However, Dr. Beatty testified simply that the "work history would be relative
to the carpal tunnel issues” in discussing causation. This testimony is insufficient to
establish causation for the repetitive trauma claim which Petitioner alleges. Nunn v.
Industrial Commission, 157 Ill. App.3d 470, 510 N.E.2d 502 (4" Dist. 1987). While Dr.
Beatty was provided with a statement prepared by Petitioner and Dr. Beatty relied upon
it, in part, regarding his causation opinion, that statement was self-serving and not fully
accurate as to Petitioner's jobs, employment, and treatment prior to seeing Dr. Beatty.

Additionally, except for two office visits to her family physician on November 1,
2011 and February 16, 2012, there are no medical records indicating Petitioner

8
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complained of any upper extremity complaints while she worked for Respondent. Of the
medical records reflecting upper extremity complaints, there is one reference to the left
hand on November 1, 2011 and a second reference to a hand (which is not specified
whether it is the right or the left) on February 16, 2012. However, Petitioner had visits
between those two dates and after those dates where she presented with no upper
extremity complaints.

Finally, Dr. Beatty admitted in his deposition that Petitioner's upper extremity
complaints could have resolved since his last visit of March 20, 2013, Based on
Petitioner's own history form which she completed for Senior Services Plus, as well as
the physical examination which did not indicate any upper extremity complaints on July
30, 2013, it appears that this may very well have been the case. Again, Petitioner
underwent a post-offer employment physical and a functional capacity evaluation on July
30, 2013 with no upper extremity complaints. On September 12, 2013 Petitioner
presented to Alton Memorial Hospital for an injury to the fourth finger on her left hand
but made no hand or wrist complaints of either hand or wrist (R.Ex.5). On November 15,
2013 the employee presented to Dr. Robinson and made no upper extremity complaints
(R.Ex.2, p-4). On March 6, 2014, the employee presented to Dr. Robinson and made no
upper extremity complaints (R.Ex.2, p.5). In addition, Petitioner has worked and
continues to work hand intensive jobs for different employers since she left her
employment with Respondent in April of 2012.

While Petitioner alleges injuries to both hands, no medical records show any right
hand or right wrist complaints during her employment with Respondent.

Also, Petitioner sustained a fall while working on the job with Extra Help in June
of 2012 in which injured her right wrist according to the medical records, although no
testimony was given regarding this accident.

Petitioner testified that her hands still hurt. However, after October 12, 2012,
Petitioner worked for Elite Staffing, the "Rem Group", Senior Services Plus, and CDS
doing hand intensive work. Petitioner has made no complaints of either hand or wrist to
any medical provider since March 20, 2013, the last date she was seen by Dr. Michael

Beatty, even though she has seen several medical providers since that date. Petitioner had
no explanation for why.

Additionally, while Petitioner acknowledged she was not candid with potential
employers about her hand she testified she did so in an effort to get employed. While this
reasoning is somewhat understandable, it doesn't explain why she didn't continue seeking
medical treatment or try to obtain medical treatment earlier.

In sum, the Arbitrator concludes there is insufficient evidence to prove Petitioner
suffered a repetitive trauma work accident with Respondent.
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2, With respect to disputed issue (E) regarding timely notice.

The Arbitrator makes no decision on this issue because it is rendered moot by her
conclusions regarding issues (C) and (F).

3. With respect to disputed issue (1) regarding whether the medical services
provided to Petitioner were reasonable and necessary.

The Arbitrator makes no decision on this issue because it is rendered moot by the
Arbitrator’s conclusions regarding issues {C) and (F).

4, With respect to disputed issue (K) regarding prospective medical care.

The Arbitrator makes no decision on this issue because it is rendered moot by the
Arbitrator’s conclusions regarding disputed issues (C) and (F).

5. With respect to disputed issue (O) regarding the admissibility of certain
statements found in Petitioner's job description contained in PX 1.

Having reviewed Petitioner's written job description/history contained in Dr.
Beatty's records (PX 1, dep. ex. 2) the Arbitrator acknowledges that it does contain some

references to what other employees might have said. To that extent Respondent's
objection is sustained.,

Petitioner’s claim for compensation is denied and no benefits are awarded.
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Page |
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:I Injured Workers® Benefit Fund (§4(d))
)SS. | [_] Affirm with changes [ ] Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) (] Reverse [ ] Second injury Fund (§8(e)18)
[ ] PTD/Fatal denied
l:] Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Thomas McAuliff,
Petitioner,
Vs. NO: 12 WC 15855

Illinois Bell Telephone d/b/a AT&T,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, temporary disability, penalties and fees and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof, The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 8, 2014, is hereby affirmed and adopted.

[T IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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Page 2

IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

fructe 2! tctiin

DATED: — ApR § - 2015

04/1/15 Ruth W. White

RWW/rm /

e ( %/ % 7
Charles J*DeV#hendt

Joﬂ(a D. Luskin



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

15IWCC0246

McAULIFF, THOMAS Case# 12WC015855

Employee/Petitioner

ILLINOIS BELL TELEPHONE COMPANY
D/B/A AT&T

Employer/Respondent

On 8/8/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue,

A copy of this decision is mailed to the following parties:

0391 HEALY SCANLON LAW FIRM
DAVID HUBER

111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 80602

2337 INMAN & FITZGIBBONS LTD
KRISTIN THOMAS

33 N DEARBORN ST SUITE 1825
CHICAGO, IL. 60602
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Sk LELIE DS ) |___| Injured Workers’ Benefit Fund
(§4(d)
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF COOK ) ':I Second Injury Fund (§8(e}18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

THOMAS MCAULIFF Case # 12 WC 15855
Employee/Petitioner

v

ILLINOIS BELL TELEPHONE COMPANY d/b/a AT&T
Employer/Respondent

Consolidated cases:

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable Ketki Steffen, Arbitrator of the
Commission, in the city of Chicago, on 05/07/2014. After reviewing all of the evidence

presented, the Arbitrator hereby makes findings on the disputed issues checked below, and
attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational
Diseases Act?

D Was there an employee-employer relationship?

0w

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

|:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
[ ] What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitled to any prospective medical care?

What temporary benefits are in dispute?
JTPD ] Maintenance TID

~ e mammy

.
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M. & Should penalties or fees be imposed upon Respondent?
N. EI Is Respondent due any credit?

0. Other Is Petitioner entitled to reimbursement for out-of-pocket expenses for

$35.02

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 To![:free 866/352-3033  Web site:

www,iwec.il. gov

Downsiate offices: Collinsville 618/346-3450 Peoria 309/671-3619 Rockford 813/987-7292  Springfield 217/785- 7084
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On the date of accident, 03/13/2012, Respondent was operating under and subject to the
provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent,

Petitioner's current condition of ill-being relating to her cervical spine is not causally related to
the accident,

In the year preceding the injury, Petitioner earned $70,266.04; the average weekly wage was
$1,351.27.

On the date of accident, Petitioner was 48 years of age, married with 2 dependent children.

Respondent has paid all reasonablé and necessary charges for all reasonable and necessary
medical services related to the right shoulder.

Respondent shall be given a credit of $ 47,231,00 for TID, $ for TPD, § for
maintenance, and § for other benefits, for a total credit of §.

ORDER

The Arbitrator found that Petitioner did not sustain a cervical spine injury which was causally
related to his alleged date of accident; benefits are denied.

Respondent has paid all TTD benefits relating to the shoulder and low back injury.

Respondent shall be given a credit of $47,231.00 for TTD, § for TPD, $ for
maintenance, and $ for other benefits, for a total credit of §.

In no instance shall this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Pefition for Review within 30 days after receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth
on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before
the date of payment; however, if an employee's appeal results in either no change or a decrease in

this award, interest shall not accrue.
Vet Shelfen gy

Signature of Arbitrator Date

ICArbDec19(b)

10WC1284 Page 3 of 22
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PROCEDURAL HISTORY
This matter was presented for a hearing pursuant to Sec. 19(b) of the act before
Arbitrator Ketki Steffen on May 7, 2014 and June 2, 2014. Both parties were
represented by counsel and have entered into several stipulations that are contained as
Arbitrator's Exhibit No. 1 (“AX1"} for the trial record. On June 2, 2014 Petitioner
amended the application for adjustment of Cliam to indicate the effected body parts as

“MAW, neck and right arm”.

FACTUAL HISTORY

Petitioner, Thomas McAulliff, was 48 years old at the time of the accident of
March 13, 2012. He was employed by AT&T (Respondent) as a telephone lineman.
Part of of job duties included being a cable Splicer. His would install cable, along with
installing poles and boxes to accommodate the cable. His work required daily use of
equipment that included boone equipment to set poles and jackhammers to break
concrete. His job was heavy duty and physical and included use of power tools such as
jack hammers and hand tools. He had worked as a lineman for 10 years and was
paid $34.27/hour for full time (4bhrlweek) duty.

The day of the accident was a cold day and the Petitioner was pulling cable off a
reel with a co-worker on his two-man crew at work, when he felt a pop in his right
shoulder. Petitioner testified that at the time of accident he felt pain in his right shoulder,
tingling and numbness in his arms and hands. He stopped working for a little bit;
however, he finished work that day, went home and then his pain became progressively

worse. Petitioner did not testify that he felt neck or cervical spine pain at the time of the

accident.
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Petitioner did not seek immediate medical attention but on March 16, 2012 he
had a chiropractic appointment with Christine Rosenkrant, at Wrigleyville Chiropractic
and Massage. There is no mention or diagnosis of neck pain by Dr. Rosenkrant. (RX7)

On March 21, 2012 Petitioner went fo the emergency room at Resurrection
Medical Center and saw Dr. Shu Chan. The petitioner complained of back pain, right
shoulder pain/strain of for the past eight days. Petitioner reported he felt this pain after
putting cable down at work. He denied prior back or shoulder pain. He advised that he
had pain across his low back that radiated downwards and he also complained of chest
tightness. Petitioner was diagnosed with acute low back strain. The records are silent
as to neck complaints. (PX 7)

On March 27, 2012 Petitioner presented to Dr. Peter Calabrese. He complained
of pain in his right shoulder and lower back. There is no mention of neck complains. An
MRI of the right shoulder as well as right shoulder x-rays were ordered. (PX 6)

On June 11, 2012, Petitioner complains of right neck pain along with back
spasms to his physical therapist at NovaCare Rehabilitation. The therapist notes
Petitioner had pain, weakness in muscle spasm in his right cervical/scapular area,
decreased right grip strength as well as numbness and weakness in his bilateral upper
extremities. (PX 4)

Petitioner then underwent a right shoulder arthroscopy with subacromial
decompression and labral debridement with Dr. Bresch on September 7, 2012. The
postoperative diagnosis was right shoulder impingement with impingement syndrome,
and leading edge tear of the glenoid labrum. (PX 5)

Post-operative physical therapy was initiated on September 21, 2012 at Physical

Therapy Institute of lllinois for his right shoulder. The therapist noted that Petitioner had
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a herniated nucleus palposus in his cervical spine at C5-6 two years prior which
required surgery, but not a fusion. (PX 5)

On September 27, 2012, the petitioner retumed to Dr. Bresch, who opined the
petitioner was healing well and making normal progress with respect to his shoulder.
During a follow up visit on October 17, 2012, Dr. Bresch renewed his request for a
cervical spine MRI scan. (PX 5)

Dr. Bresch examined Petitioner on November 14, 2012, and he complained of
continued pain along the neck area that radiated from the neck down along the
trapezius musculature, as well as some tingling into his hand that worsened throughout
the day. It was noted his right neck pain had worsened with cervical compression tests
and with lateral flexed on the right. The doctor indicated that Petitioner had ongoing
paresthesias into the right-hand and neck pain. (PX 5)

An MRI of the cervical spine was obtained on December 14, 2012, which
revealed diffuse cervical spondylosis with multilevel annular disc bulging and
hypertrophy of posterior elements, most prominent at C5-6; there was 3.5 mm diffuse
disc/osteophyte complex with focal protrusion and hypertrophy posterior elements
causing moderate right and moderate/severe left neural foraminal stenosis; there were
spondylitic changes including asymmetric soft tissue in the cropharynx. {PX 1, 8)

On January 7, 2013, Dr. Bresch diagnosed Petitioner with cervical radiculopathy
and recommended an epidural injection at C4. (PX 5)

IME, Dr. Christos Giannoulias

January 15, 2013 Petitioner presented to Dr. Christos Giannoulias for an

independent medical evaluation. Petitioner reported that on March 13, 2012 he was

pulling cable, and suffered a hyperextension injury to his right shoulder. Petitioner
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complained of neck pain. He reported he suffered a disk hemiation and underwent
surgery three years ago. He did not recall any recent specific injury to his neck. Dr.
Giannoulias diagnosed Petitioner with resolved right shoulder impingement as well as
cervical spine degenerative disc disease and disc bulging. The doctor opined that
Petitioner’s right shoulder complaints were related to the work incident as he had no
prior pain or problems with his right shoulder. With regard to his neck complaints and
neck degeneration, the doctor opined they were pre-existing. He advised that Petitioner
had surgery three years ago to his neck and therefore his trapazial pain, crepitation and
pain in his neck were pre-existing and unrelated to his work injury. The doctor opined
that Petitioner's neck prognosis was fair and that he had degenerative changes, which
deteriorate with time. Further, Dr. Giannoulias advised that any restrictions with regard
to the petitioner’s cervical spine were not related to his work accident. (RX 2)
Dr. Igor Rechitsky

The petitioner underwent an NCV test with Dr. Igor Rechitsky on April 9, 2013.
The doctor took a history from Petitioner. It was noted that Petitioner had left-sided
cervical brachial pain that was successfully treated with a microdiscectomy four years
prior at C5-6 muitilevel spondylosis. The clinical and electrodiagnostic findings
confirmed the clinical impression of bilateral carpal tunnel syndrome. The left and right
median neuropathies at the wrists were mild and demyelinating, without evidence of
axonal loss. (PX 8)

An EMG was also obtained which suggested the presence of chronic C6
radiculopathy on the left, which the doctor expected with a history of C5-6 degenerative
disc disease that required surgical treatment in the past. The doctor went on to indicate

that a recent MRI study demonstrated left C5-6 foraminal narrowing; however, the left
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C6 radiculopathy did not seem to be symptomatic at that time. Dr. Rechitsky could not
demonstrate the presence of cervical meylopathy, peripheral polyneuropathy that could
alternatively explain sensory symptoms in the hands. The doctor noted that the MRI
study in December 2012 also detected no evidence of myelopathy. Dr. Rechitsky
advised in the future if the petitioner developed exacerbation of left cervical — brachial
radicular pain, selective C6 nerve root blocks could be considered. (PX 8)

Petitioner treated with Dr. Bresch on April 10, 2013. The doctor reviewed the
EMG report and opined that the petitioner had bilateral carpal tunnel syndrome and
chronic C6 radiculopathy on the left. The doctor's impression was that Petitioner was
status post right shoulder arthroscopy, had bilateral carpal tunnel syndrome and neck
pain. Dr. Bresch recommended the petitioner undergo treatment with Dr. Bemstein for
his neck. He had reached MMI with respect to his right shoulder; however, Dr. Bresch
indicated he was to refrain from work activities until Petitioner was cleared by his spine
specialists. (PX 5)
Dr. Avi Bernstein

Petitioner presented to Dr. Avi Bemnstein at the Spine Center on April 15, 2013,
based on a referral from Dr. Bresch. The petitioner reported a consistent history of
injury. The Arbitrator notes that this is the first time in the medical records Petitioner
reported that he had pain into_his right shoulder, right shoulder blade and his neck from
the day of the accident. Petitioner currently complained of neck and scapular pain,
along with numbness radiating down his right upper extremity into his forearm. It was
noted that Petitioner underwent a left posterior cervical microdiscectomy at C5-6
approximately 4 years ago, which provided good relief of left sided radicular pain and

return to work six months later. Dr. Bernstein reviewed Petitioner's MRI and opined at
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C5-6 there was a residual disc osteophyte complex that was likely related to his prior
surgery. He had advanced degenerative changes at C5-6 and had bilateral
neuroforaminal stenosis, at C4-5 Petitioner had a disc osteophyte complex treating to
spinal stenosis and impinging the spinal cord. He also had a disc bulge at C6-7. Dr.
Bernstein advised that he had chronic neck pain and referred pain into his right .
scapula, which was most likely due to the C5-6 level. He also had degenerative
changes at C4-5, which could be contributing it to his pain complaint. The doctor opined
that Petitioner’s neck problems were causally related to his work injury, and the doctor
recommended a multileve! cervical discogram. (PX 8)

A cervical discogram was obtained on May 17, 2013, which revealed C3-4
through C6-7 levels contributed to the petitioners pain complex. There was graphic
evidence of diffuse disc degeneration and annular disruption at those levels. The C3-4
level appeared relatively intact morphologically. (PX 8)

A CT of the cervical spine was obtained post-discogram on May 17, 2013, which
revealed evidence of muitilevel disc degeneration and spondylosis with disc bulging
from the level of C4-5 through C6-7. There was also a small left paracentral disc
protrusion at C5-6. The C3-4 level appeared morphologically intact. When Dr. Bemnstein
reviewed these resuits on May 23, 2013, he opined that Petitioner had spinal cord
impingement and [ateral disc herniation, as well as degenerative changes. The doctor
recommended Petitioner undergo a three-level interior cervical decompression and
fusion. It was also noted Petitioner smoked a pack and a half of cigarettes per day, and
he was advised to quit. (PX 8)

Petitioner underwent another MRI of the cervical spine on duly 27, 2013, which

revealed multifactorial, multilevel degenerative changes of the cervical spine greatest at
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C5-6, with moderate left and right spinal canal stenosis, with moderate left and mild-
moderate right neural foraminal stenosis. There was also possible right thyroid nodule,
which Dr. Spencer opined was similar to his prior scan, and surgery was recommended.
(PX 8)

On August 14, 2013, Petitioner underwent C4-5, C5-6, C6-7 anterior cervical
microdiskectomy with spinal canal nerve root decompression; C4-7 anterior cervical
fugion; implantation of VG1 implants; implantation of infused bone morphogenetic
protein; application of trestle titanium plate and SSEP and MEP monitoring with Dr.
Bernstein. The postoperative diagnosis was C4-7 discogenic neck pain, right upper
extremity radiculopathy, right C5-6 neural foraminal stenosis and left C4-5 herniated
disk. (PX 8)

Petitioner followed up with Dr. Bernstein on August 19, 2013 and was doing well.
X-rays were obtained and the doctor opined they looked good. The petitioner had some
typical post-operative neck discomfort, and was wearing a bone stimulator. It was noted
he had discontinued smoking for the time being. (PX 8)

Dr. Bernstein examined Petitioner on September 16, 2013 and October 21,
2013. At both visits Petitioner reported he was doing well and was pleased with his
result of to that point. He is still had some nodding in the interscapular region but was
instructed to gradually progressed to work conditioning. (PX 8) From October 2, 2013
through January 22, 2014, Petitioner attended 49 sessions of physical therapy at
Athletico Physical Therapy. (PX 2)

Dr. Bernstein examined Petitioner on November 21, 2013 and he complained of
persistent pain in his neck. The doctor advised it would take Petitioner up to six months

for his fusion to heal and that he was only three months status post fusion. The next
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time of the doctor examined Petitioner was January 6, 2014. Dr. Bernstein opined
Petitioner looked well on examination even though he continued to complain of neck
pain. Because of this the doctor ordered a CT scan and MRI to rule out other disc
abnormalities. Where the petitioner was six months status post surgery, on February 6,
2014 he reported he was doing reasonably well. (PX 8) Petitioner last returned to
Dr. Bemstein on March 17, 2014 and continued to have complaining in some recurrent
numbness and tingling in his arms reminiscent of his preoperative status. A new CT
scan of the cervical spine, which was obtained on February 27, 2014, revealed Interior
cervical discectomies and fusion from C4 through C7, with evidence of progressive
bone fusion at each intervertebral level. An MRI obtained the same day demonstrated
no other pathology. The Dr. advised that once the petitioner completed rehab he would
be at maximum medical improvement. (PX 8)

Dr. Lami

Dr. Lami performed a records review on December 1, 2013. Therein, he advised he
reviewed records from Lutheran General Hospital, Dr. Jerry Bauer and Dr. Bovis. Dr.
Lami noted that Petitioner's primary care physician, Dr. Calabrese, suggested neck
problems dating back to 1999. Further, Petitioners medical records from the
chiropractor and primary care physician after the report of injury on March 13, 2012, do
not corroborate a cervical spine injury and as a matter of fact, no cervical spine
diagnosis was given. The doctor opined that Petitioner's MRI only showed degenerative
changes without evidence of acute disc herniation, or even a chronic cervical stenosis.
The EMG performed suggested a chronic left cervical radiculopathy, which Dr.
Rechitsky advised was explained by a previous disc hemiation and that the chronic

radiculopathy was not symptomatic. Given the mechanism of injury reported, lack of
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documentation of cervical spine diagnosis, MRI findings, EMG findings, Dr. Lami was
unable to support a cervical spine injury as a result of employment activities on March
13, 2012. Petitioner's cervical spine condition was unrelated to the injury in question
and was due to pre-existing personal health issues. Further, Dr. Lami advised that the
cervical discography was a controversial procedure and unreliable test, and this is what
Dr. Bemstein had to rely on to define the surgical pathology. it was also noted that the
use of bone morphogenetic protein in the cervical spine was quite controversial, and
there is an FDA warning regarding use of this in the cervical spine. Dr. Lami diagnosed
the petitioner with degenerative discs at multiple levels and opined that the medical
records failed to show any neurological deficit. Petitioner's cervical spine issues were
unrelated to the injury in question. With respect to work restrictions, the doctor advised
again that Petitioner may require work restrictions due to surgery, but this was not
related to the work accident and was due to personal health. In addition, Dr. Lami
advised Petitioner did not sustain any permanent disability to his spine as a result of
injuries sustained on March 13, 2012. (RX 3)

Dr. David Shifman

Petitioner then began seeing another chiropractor, Dr. David Shifman on March 5, 2014
due to upper back and neck pain. Petitioner underwent ten treatment sessions with Dr.
Shifman until April 16, 2014. Petitioner underwent treatment for complaints at C5-6,
which is the same level he received chiropractic treatment for and uitimately underwent
surgery for in 2010. (PX 14)

Pain Management

Petitioner also underwent medical treatment at Pain Care Consultants on March 18,

2014 with Dr. Henry Kurzydlowski. Petitioner reported that he was a current, every day
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smoker. Petitioner was diagnosed with cervicalgia, pain in limb and cervical disc
degeneration. He subsequently underwent a cervical epidural steroid injection on March
26, 2014 and April 7, 2014 due to cervical radiculopathy. (PX 15)
Prior Medical History
Petitioner advised that he had a prior neck injury that was not related to work, for which
he sought treatment in January 2010 due to neck pain that radiated to his left arm,
forearm as well as his second, third and fourth digits, which had been more constant
over the last four months. Due to these complaints a MRI of the cervical spine was
obtained January 20, 2010, which revealed a hemiated disc in the foramen on the left
at C6-7, there was also degenerative changes with osteophyte and some foraminal
stenosis on the left at C5-6. The doctor opined that the petitioner had cervical
radiculopathy due to a hemiated disc on the left at C6-7. The doctor recommended
epidural steroid injections and potential surgery if his symptoms continued. (RX 7)

Petitioner testified that he underwent a cervical epidural steroid injection with Dr.
Bradley Strimling on or about January 29, 2010. And a second MRI of the cervical spine
was obtained on February 11, 2010, which revealed degenerative changes seen at
multiple levels. At C6-7 there was a diffuse disc bulge with focal hemiation on the left
extending to the neural foreman causing moderate left neural foraminal stenosis. (RX 8)

Petitioner underwent a left C6-7 partial hemilaminectomy, medial septectomy,
and discectomy with Dr. Bovis on March 10, 2010. The postoperative diagnosis was left
C6-7 hemiated disc and left C7 radiculopathy. (RX 8)

On April 27, 2010, Petitioner retumed to Dr. Bovis and he explained that he was
doing well, but was participating in a softball game with his child, and performed an

awkward move, where after he had developed increased neck and left arm pain. The
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doctor opined Petitioner had muscle spasms and a mild recurrence of left C7 radiculitis.
The doctor recommended physical therapy and instructed Petitioner to stop smoking
due to the harmful effects it could have on his healing. (RX 8)

Dr. Bovis examined Petitioner again on June 14, 2010. Petitioner reported he felt
a recurrence of neck pain that radiated mostly in his neck and shoulders. He denied
any specific arm pain but had some mild numbness of his left hand. The doctor opined
Petitioner had a recurrence of muscle spasms and neck pain after surgery and physical
therapy, but did not believe he had a recurrence of left C7 radiculitis. Dr. Bovis
recommended a repeat MRI. (RX 8)

A third cervical spine MRI was obtained on June 17, 2010, which revealed no
recurrent disc hemiation or significant canal compromise. (RX 8) However, Petitioner
underwent 26 treatment sessions with his chiropractor, Christine Rosenkrant, from June
9, 2010 through December 13, 2010 due to continued complaints of neck, upper back
and shoulder pain. (RX 7)

Petitioner was subsequently released from care with Dr. Bovis on December 22,
2010, as Petitioner reported he had complete relief of his pain, with no numbness,
tingling or weakness. The doctor opined Petitioner had shown complete healing since
surgery. (RX 8)

Petitioner underwent two additional treatment sessions for his neck with
Chiropractor Rosenkrant, the first being on January 3, 2011, whereby the doctor noted
Petitioner “saw MD who said he will have lapses for next 2 years.” (RX 7) Petitioner
returned on February 8, 2011 and reported that he had lapses of pain in his neck and

his back wouid get stiff when he is in one position for too long. In addition, the Dr.
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Rosenkrant reiterated that when Petitioner last saw his doctor, the doctor advised

Petitioner that he would have lapses for the next two years. (RX 7)

CONCLUSIONS OF LAW

F. In support of the Arbitrator’'s Decision as to whether Petitioner's suffered an
injury that arose out of and in the course of his employment and whether the

present condition of ill-being is causally related to the injury, the Arbitrator makes
the following findings:

Petitioner was a 48 years old on on the date of his accident on March 3, 2012.
He was working as a telephone lineman with a partner. Petitioner testified credibly that
the cable was very heavy and that since it was cold outside the cable was stiff and
required a great deal of effort to unload it from the truck. Petitioner testified that while
unloading the cable he heard a “pop” in his right shoulder and immediately felt pain in
his right shoulder. Petitioner continued to work and notified his He line manager, Zenin
Zolokowski, that he had been injured while working. Petitioner's chiropractor Dr.
Cristine Rosenkrant, D.C. documents Petitioﬁer complain of shoulder and low back pain
on Friday, March 16, 2012. Subsequent medical treatment including surgery and
physical therapy follow.

The Arbitrator finds that the Petitioner has proven that his shoulder injury and
back pain arose out of and in the course of his employment. The Arbitrator finds that
causal connection as to Petitioner's shouider and low back. The Arbitrator finds that
the Petitioner's ill-being related to his cervical spine condition and the need for fusion
surgery in August 2013 is not causally related to his work accident for the following

reasons:

1. The findings and opinions of Drs. Giannoulias and Lami are persuasive that
Petitioner's had a pre-existing condition and chronic degenerative change in the
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cervical spine. Dr. Bemnstein's opinion is less persuasive as he has not given
due consideration to Petitioner's prior cervical issues.

2. The MRI findings corroborate the presence of degenerative changes as well as
recurrent disc herniation at the same level Petitioner previously underwent
surgery in 2010

3. Petitioner had neck surgery two years prior to his work accident and the
predicted outcome was two years of possible flare ups. There is dicumentation of
subsequent his trapazial pain, crepitation and pain in his neck.

4. Dr. Lami's opinion that Petitioner's degenerative discs at multiple levels of the
neck were neither caused nor aggravated by the work accident in question is
persuasive and backed by MRI findings and CAT scan findings . (RX 3) His
opinion that the chronology of the events do not support the injury and that a
cervical spine injury requiring three level spinal fusion would have been
pronounced long before the the three month interval is most persuasive. (RX 3)

5. Clear documentation that there is no mention of cervical pain or issues at the
time of or soon after the work accident from a variety of medical sources
(Chiropractor, Primary Care Physician, Resurrection Medical Center Emergency

Room on March 21, 2012 and an orthopedic surgeon visit on May 23, 2012) is
convinecing.

6. Petitioner's first neck injury in 2010 began without a specific event. Dr. Lami
highlights this point. He persuasively suggests that other people could not have
missed the finding that Petitioner could not tum his head before July 20, 2012.
His opinion that four months of missed cervical issues is not medically
reasonable is ciear. His opinion that this new issue clearly was a new onset is
medically and factually reasonable. (RX 3)

7. The MRI records review by Dr. Lami support degenerative changes, and
discount any new acute cervical findings.

8. The EMG performed by neurologist Dr. Rechitsky revealed chronic radiculopathy
and in fact, the neurologist felt Petitioner was not symptomatic even from that.

When Petitioner initially presented to Dr. Bernstein on April 15. 2013, the doctor

opined that at C5-6 there was a residual disc osteophyte complex that was likely related

to Petitioner's prior surgery, and that he had advanced degenerative changes at this

level. Accordingly, the doctor indicated that Petitioner had chronic neck pain and

referred pain into his right scapuia, which was most likely due to the C5-6 level. Similar
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to Drs. Lami and Giannoulias' opinions, Dr. Bernstein opined Petitioner had
degenerative changes that were contributing to his neck pain complaints. (PX 8)

Dr. Bernstein testified during his evidence deposition that he felt Petitioner's
symptoms were probably due to C5-6 and passibly C4-5. The Arbitrator notes that C5-6
is the same level Petitioner had degenerative changes with osteophyte and foraminal
stenosis seen on his MRI, over two years prior to the March 13, 2012 work injury. In
addition, Dr. Bernstein indicated that the degeneration at C4-5 and C5-6 was at such a
level that a simple act of everyday life could have caused Petitioner's symptoms.
Further, the doctor opined that given Petitioner's degenerative neck complaints and his
prior discectomy, Petitioner's current cervical symptoms could be due to wear and tear,
and not the alleged work accident. (PX 10, RX 8)

The Arbitrator notes that Dr. Bernstein did not to review any of Petitioner's
medical records from his prior C5-6 cervical surgery, performed on March 10, 2010,
only two years before the date of accident. Dr. Bemnstein also did not review any
records from Dr. Bovis and Chiropractor Rosenkrant, nor did he review any of
Petitioner's prior CT reports, MRI reports or films. (PX 10) The doctor relied heavily on
Petitioner's history of injury as provided to him on April 15, 2013. in addition, Dr.
Bemnstein was unaware of the extensiveness of Petitioner's prior medical treatment and
pathology. The Arbitrator notes Dr. Lami reviewed Petitioner's prior medical records, as
well as Petitioner's records related to his cervical spine treatment after the March 13,
2012 accident. This provides a more comprehensive and balanced medical opinion and
basis. The Arbitrator finds Drs. Giannoulias and Lami's opinions to be more persuasive

than Dr. Bernstein's opinion. Therefore, after carefully considering the testimony
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provided at trial and a review of the medical evidence the Arbitrator finds that Petitioner

failed to prove his current condition of ill-being is related to the alleged work injury.

J. in support of the Arbitrator's Decision as to whether the medical services
that were provided to Petitioner were reasonable and necessary, the
Arbitrator makes the following findings:

The Arbitrator finds that the Petitioner suffered an injury to his right shoulder and
low back. The Arbitrator finds the medical services provided to Petitioner were
reasonable and necessary with respect to treatment for the right shoulder or lower
back. Based on the causal connection opinion regarding the cervical spine, the

Arbitrator denies the bills for treatment regarding the cervical spine.

K. In support of the Arbitrator’s Decision as to whether Petitioner is entitled to
any prospective medical care, the Arbitrator makes the following findings:

The Arbitrator finds that Petitioner failed to prove a causal relationship between
the accident of March 12, 2013 and his cervical spine condition of ill-being. Therefore,
the Arbitrator does not award prospective medical care for the cervical fusion surgery.

L. In support of the Arbitrator's Decision as to what amount of compensation

is due for temporary total disability, the Arbitrator makes the following
findings:

Parties have stipulated that Petitioner has received TTD benefits March 22, 2012
through March 23, 2013. Petitioner also admitted that after this period, he began
receiving short-term disability benefits, paid for by Respondent which amounted to his
full pay for six months, from May 1, 2013 through November 3, 2013. (RX 5) Petitioner
testified that after this time, he continued to receive benefits, but they dropped to half
his pay from November 4, 2013 through April 29, 2014, which is the last check issued
hefore trial. Petitioner testified he was then placed on an AT&T long-term disability

program beginning on April 30, 2014, but did not recall how much he was receiving at
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the time of trial. Respondent’s Exhibits 4 and 5 documents the workers' compensation
TTD benefits and the short-term disability benefits paid for by AT&T provided to
Petitioner.

The Arbitrator finds that Petitioner completed his work conditioning program by
March 23, 2013, and was deemed to have reached MMI by Dr. Giannoulias with
respect to his right shoulder at this point. (RX 1, 2) Petitioner has recieved temporary
total disability benefits through March 23, 2013. (RX 4) Request for additiona! benefits
is denied based on the finding regarding causal connection relating to cervicat issues.

Respondent has made a claim for credit pursuant to Section 8(j) for the disability
benefits related to cervical spine condition. The Arbitrator has found no causal
connection regarding Petitioner's condition of ill being related to the cervical spine. The

Arbitrator need not decide the issue of calimed credit for benefits paid relating to the

cervical spine.

M. In support of the Arbitrator’s Decision as to whether Respondent should be
assessed any penalties or fees, the Arbitrator makes the following
findings:

Section 19(1) of the Act states that “[iln cases where there has been any
unreasonable or intentional underpayment of compensation, or proceedings have been
instituted or carried on by the one liable to pay the compensation, which do not present
a real controversy, but are merely frivolous or for delay, then the Commission may
award compensation additional to that otherwise payable under this Act equal to 50% of
the amount payable at the time of such award.” Section 19(k) of the Act states that “[iJf
the employee has made written demand for payment of benefits under Section 8(a) or
Section 8(b), the employer shall have 14 days after receipt of the demand to set forth in

writing the reason for the delay. in case the employer of his or her insurance carrier
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shall without good and just cause fail, neglect, refuse or unreasonably delay the
payment of benefits under Section 8(a) or Section 8(b), the Arbitrator or Commission
shall allow the employee additional compensation in the sum of $30. 00 per day for
each day that the benefits under Section 8(a) or Section &(b) have been so withheld of
refused, not to exceed $10,000. A delay in payment of 14 days or more shall create a
rebuttable presumption of unreasonable delay. "

Section 16 of the Act states that “{wlhenever the Commission shall find that the
employer, or his or her agent, service company or insurance carrier has been guiity of
delay or unfairness towards an employee in the adjustment, settlement or payment of
benefits due such employee within the purview of paragraph (c) of Section 4 of this
Act; or has been guilty of unreasonable or vexatious delay, intentional under-payment
of compensation benefits, or has engaged in frivolous defenses which do not present a
real controversy, within the purview of the provisions of paragraph (k) of Section 19 of
this Act, the Commission may assess all or any part of the attomey’s fees and costs
against such employer and his or her insurance carrier.

Where no goaod faith basis exists for the refusal or delay in payment of benefits
owed exists, the Respondent bears the burden to show that it had a reasonable belief

that the delay in paying petitioner's benefits was justifiable. Gallegos v Rollex Corp. ,

03 IIC 0173 (Mar. 10, 2003), City of Chicago v Industrial Comm’'n, 98 I!l. 2d 407

(1983). The employer must show that the facts in its possession would lead a
reasonable person to believe the employee is not entitled to prevail under the Act.

Cook County v Industrial Comm'n, 160 Ill. App. 3d 825, 830 (1% Dist. 1987).

In Petitionet Thomas McAuliff's case, the evidence shows that his initial complain

after the work accident related to his shoulder and low back. The first cervical issues
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do not surface in the medical records for some 3-4 months after the accident. The
Arbitrator, after reviewing the extensive medical history and opinions finds that
Respondent had a reasonable, good faith basis based on medical records and well
reasoned opinions of physician for denying Petitioner's claim for cervical fusion surgery.
Therefore, the Arbitrator denies Petitioner's petition for penalties under Section

19(k), 19 (1) and Section 16 attorneys' fees.

N. In support of the Arbitrator’'s Decision as to whether Respondent is due
any credit, the Arbitrator makes the following findings:

The Arbitrator finds that Petitioner failed to prove a causal relationship between
the March 13, 2012 accident and his cervical condition of ill-being. The shoulder and
low back injury are causally related and reached MMI. The Respondent has paid all
TTD and medical benefits relating to the causally connected work injuries. The
Respondent is entitled to a TTD credit of $47,231.00.

Respondent had also made a claim for credit pursuant to 8(j) for the disability
benefits relating to the cervical spine condition. The Arbitrator has found no causal

connection on this issue and need not decide the issue of credits relating to the cervical

spine condition.

0. In support of the Arbitrator's Decision as to whether Petitioner is entitled to
reimbursement for out-of-pocket expenses totaling $35.02, the Arbitrator
makes the following findings:

The Arbitrator finds that Petitioner's out-of-pocket expenses were for

prescriptions prescribed by Dr. Calabrese from March 27, 2012 through April 19, 2012,

and are related to treatment for Petitioner's accepted shoulder treatment. Respondent

claims that these out-of-pocket expenses noted in Petitioner's Exhibit 10, were not

previously provided to Respondent, because if they were, they would have been paid
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as the right shoulder injury was accepted as compensable. Respondent is hereby

ordered to reimburse the petitioner $35.02.

K@Hu\ @‘Oﬁ @7 / / Y

Signature of Arbitrator Date
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Page 1
STATE OF ILLINOIS ) IZ] Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (54(d))
)} SS. D Affirm with changes I:l Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:l Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Moedify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Christopher Peeks,
Petitioner,
VS, NO: 10WC 46584

ITS Techologies & Logistics LLC, 1 5 I w C C 0 2 4 7

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19b having been filed by the Petitioner, herein and
notice given to all parties, the Commission, after considering the issues of accident, temporary
total disability, medical expenses, notice, penalties, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part

hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed July 23, 2014, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: Qﬂ‘é 4_./
JDL/bm APR 6 - 2015 'oshua D. Luskin o

0/03/24/15

068 Lu M—

Kevin W. Lamborn“

ff/

7’

Thomas J. Tyrre




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

PEEKS, CHRISTOPHER Case# 10WC046584

Employee/Petitioner

ITS TECHOLOGIES & LOGISTICS LLC

Employer/Respondent 3- 5 I W CC @ 2 4 7

On 7/23/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

0365 BRIAN J McMANUS & ASSOC LTD
MARK CONNOLLY

30 N LASALLE ST SUITE 2126
CHICAGO, IL 60802

1295 SMITH AMUNDSEN LLC
ANITA SENISE-JOHNSON

150 N MICHIGAN AVE SUITE 3300
CHICAGO, IL 60601



STATE OF ILLINOIS )

)SS.
COUNTY OF COOK )

I:‘ Injured Workers’ Benefit Fund (§4(d})
[ Rate Adjustment Fund (§8(z))

[ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’> COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Christopher Peeks Case # 10 WC 46584
Employee/Petitioner

v Consolidated cases:

1S Technoioges soastesuic 15 IWCC 0247

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian Cronin, Arbitrator of the Commission, in the city of
Chicago, on 9/20/2013 and 9/23/2013. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document,

DISPUTED ISSUES

A, EI Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

DWas there an employee-employer relationship?

0w

. [E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. DWhat was the date of the accident?

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

l:l What was Petitioner's marital status at the time of the accident?

= - o o mmy

[Zl Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. DIS Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
1 TPD ] Maintenance X TTD
M. @ Should penalities or fees be imposed upon Respondent?
N. El Is Respondent due any credit?
0. [ Jother

ICArbDeci9(b) 2/i0 100 W. Randolplh Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3031  Web site: www.iwce.ilgov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On the date of accident, August 15, 2008, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.

In the year preceding the injury, Petitioner earned $38,001.80; the average weekly wage was $730.80.
On the date of accident, Petitioner was 33 years of age, single with 1 dependent child.

ORDER

Based on his findings on the issues of accident and notice, the Arbitrator denies compensation. All other issues
are moot.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
temporary total disability, medical benefits, or compensation for a permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,

if an employee's app sults in either e or a decrease in this award, interest shall not accrue.
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15 Twee nogqr FINDINGS OF FACT

The date of accident in this matter is indicated in three Applications for
Adjustment of Claim, two of which are Amended Applications, as August 24, 2008,
August 16, 2008, and finally August 15, 2008. Respondent hired Petitioner as a
terminal operator on September 11, 2003. Petitioner resigned from his
employment with Respondent on August 15, 2008.

Respondent, ITS, is an intermodal rail yard for semi-trailers and containers.
Respondent’s terminal operators remove the containers or trailers from the
railcars for drivers or brokers to pick up from the yard and conversely load railcars
with containers or trailers that were brought to the yard (Arbitration Transcript,
September 20, 2013, pages 14-15). During Petitioner’s tenure with the
Respondent, he was employed as a terminal operator. The job duties of such
position consisted of three activities: ground crew, crane operator {also referred
to as machine operator, lift operator, etc.), and hostler/driver/spotter (Arbitration

Transcript, September 20, 2013, pages 12-13, Respondent’s Exhibits #3, #4 and
#5).

The crane operator sits in a cab 10 feet off the ground. One needs a step
ladder to enter and exit the cab. The cab seat, which has padded armrests, is
located behind the steering wheel. The steering wheel is used to move the entire
crane/machine backward, forward or to another location. The crane has
automatic transmission and power steering. The containers are stacked as much
as three high or are located near the railcar that is being loaded. The crane is
moved backward and forward only minimally as the containers to be loaded or
unloaded are stacked and placed adjacent to each other (Respondent’s Exhibit #4,
Arbitration Transcript, September 20, 2013, Testimony of Sam Adelfio, Jr., pages
184-188, Arbitration Transcript, September 23, 2013, Testimony of Sam Adelfio,
Sr., pages 78-81, Respondent’s Exhibit #5).

Located next to the steering wheel and to the crane operator’'s left are
switches that operate the crane arms up and down, side-shift the mast (lifting
device), and lock the levers into place. One uses these switches to maneuver the
crane to grasp onto a container or trailer. The levers on the right side raise the
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mast (lifting mechanism) up and down and stretch it out forward or bring it
backward. All of these controls are operated by use of one to two fingers.
Moving the hoist up and down takes only a few fingers (Arbitration Transcript,
September 20, 2013, Testimony of Sam Adelfio, Jr., pages 81-82 and Sam Adelfio,
Sr. pages 184-188, Respondent’s Exhibits #4 and #5). The right hand is kept on or
near the levers on the right side. These levers raise, lower and move the crane
backward and forward, as the crane itself is being moved via the steering wheel.
(Arbitration Transcript, September 20, 2013, Testimony of Sam Adelfio, Jr., pages
81-82 and Sam Adelfio, Sr. pages 184-188, Respondent’s Exhibits #4 and #5).
The levers on the left side are only operated when the crane itself is not in
motion. As the crane moves forward or backward with a container attached, in
order to position the container either on the railcar or on the chassis or near the
hostler when there is trailer, one must use his right hand is manipulate the right
side levers to extend, retract or raise and lower the mast. {Arbitration Transcript,
September 20, 2013, Testimony of Sam Adelfio, Jr., pages 81-82, Arbitration

Transcript, September 23, 2013, pages 31-32) and Sam Adelfio, Sr. pages 184-188,
Respondent’s Exhibits #4 and #5).

Hostler operation involves connecting and driving a small, tractor-type
truck called a hostler or spotter. This vehicle also has automatic shifting and
power steering. The hostler is connected to a chassis or trailer. it may be parked
for movement to the railcar to be ioaded or is beside the railcar from which it has
just been removed. This is done via an automatic fifth wheel mechanism that
slides under the chassis or trailer, automatically lifts it via a lever on the right side
of the steering wheel and locks in. This maneuver is checked via a double pull or
dry pull activity whereby the hostler moves forward slightly after backing up to
ensure that the locking mechanism has clicked in. Then one backs up again and

moves forward once more (Arbitration Transcript, September 23, 2013, pages 64-
70).

Inside the hostler and to the right of the steering wheel are two buttons.
One button is for the brakes and one is pressed to supply air to the air lines. Also
on the right side is the hydraulic lever, which hooks the chassis or trailer on via
the fifth wheel. The Adelfios testified that not much force or pressure is needed
to operate these buttons/levers. After that maneuver is completed, a door
behind the driver, which is mechanical, is slid open. The driver exits the vehicle
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and connects the air brake hoses, via use of a glad hand device. This can be
performed with either hand (Arbitration Transcript, September 20, 2013,

Testimony of Sam Adelfio, Jr., pages 81-82 and Sam Adeifio, Sr. pages 64-70,
Respondent’s Exhibits #4 and #5).

The third phase of the job (depicted second on the video, Respondent’s
Exhibit #5) is that of the ground worker, who manually assists in locking and
unlocking the containers and directing the crane operator from the ground. Using
a crowbar-type device that he places underneath the container or trailer, he pulls
it to his left or right to lock or unlock the container or trailer as needed. The
ground worker wilt also lift blocks onto the railcar in order that they may be used
to lock the container down when it is lowered. Each block weighs 20 to 50
pounds. The ground worker can use either hand, both hands and/or can stand on
the top of the railcar when lifting this 20 to 50 pound block (Respondent’s Exhibits
#4, #5, Arbitration Transcript, September 20, 2013, Testimony of Sam Adelfio, Jr.,

pages 83-88, Arbitration Transcript, September 23, 2013, Testimony of Sam
Adelfio, Sr., pages 64-69).

Sometimes a spud device is used by the hostler operator. Such device is
depicted in Respondent’s Exhibit #10. It will pull up the stand on the railcar for
the purpose of holding up the goose neck on a trailer. This type of equipment is
only located on a small number of railcars. It props up the hitches on containers
without wheels. Utilization of the spud depends on how many of these types of
railcars and containers are in use on a given night. Spud use is infrequent. The
spud is used for loading containers onto railcars.

The spuds are found in the equipment area. The hostler is connected to
the spud the same way it is connected to a trailer or chassis with the jaws of the
fifth wheel locking onto a kingpin. It is then raised up and pulled away. The only
thing different with a spud is that it is not necessary to connect the air hoses with
the glad hands. After it is attached, this piece of equipment is taken to the railcar
and backed up to it. The driver exits the door behind him in the hostler, goes
around to the part of the spud that contains a catwalk and faces the railcar. He
steps up onto the catwalk and removes a hook. This can be done with either
hand or both hands, as it weighs about 6 pounds. The hostler driver then steps
from the catwalk onto the railcar and places it on the hitch. The hostler driver
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then has to re-enter the hostler device, via the same door, and move the vehicle
forward, thereby raising the hitch up (standing it up). The hook is then removed
and this process is repeated on another railcar as the railcars that require this
type of maneuver usually come in consecutively (Arbitration Transcript,
September 23, 2013, pages 73-77). It is impossible to grasp the cage mechanism
on the spud with one hand and reach forward to hook the hook on the hitch in
the railcar, as the distance is too great. Similarly, when the hook is returned to
the spud, it can be done with one or both hands (Arbitration Transcript,

September 20, 2013, pages (82-83), Arbitration Transcript, September 23, 2013,
pages 78-81).

With the exception of the spud use, these job duties, and the physical
activity required to perform them, are described in Respondent’s Exhibit #4 and
depicted in the job video. (Respondent’s Exhibit #5, Arbitration Transcript,

September 20, 2013, page 194 and Arbitration Transcript, September 23, 2013,
pp. 70-71)

Respondent trained Petitioner, or any new employee, via modules that
consist of videos and written material on alt three aspects of the job.
(Respondent’s Exhibit #3, Arbitration Transcript, September 23, 2013, Testimony
of Sam Adelfio, Sr., pages 86-88). In addition, on-the-job training is provided by
an assigned employee. In Petitioner’s case, Bob Daniels trained Petitioner on the
crane. (Arbitration Transcript, September 20, 2013, Testimony of Sam Adelfio, Jr.,
page 138, Arbitration Transcript, September 23, 2013, Testimony of Sam Adelfio,
Sr., pages 86-88).

Another task not shown in the video and not contained in the job
description is vehicle checking, which is to be carried out on all of the machinery.
Respondent’s Exhibit #11, the vehicle condition report, is the report to be filled
out during vehicle checking. The employee is required to check fluids and fill up
the unit before leaving the area. If a problem cannot be fixed in a hostler or
crane, one is not to use it and is to take it back to the equipment shed. Three

cranes are typically used per shift, although five are available (Arbitration
Transcript, September 23, 2013, pages 83-84).
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According to Petitioner’s testimony, his right upper extremity complaints
surfaced in late 2007 and “gradually increased in 2008 and right around to the
time where [he] decided [he] couldn’t take it anymore.” (Arbitration Transcript,
September 20, 2013, page 27) At that time, Petitioner was assigned 50 percent
of the time to the hostler and 50 percent of the time to crane. Petitioner
associated his complaints with those functions of the terminal operator job rather
than the ground work that he had performed his first two years {Arbitration
Transcript, September 20, 2013, page 12, 24, 69, 74). He associated his arm

complaints with his operation of the crane, hostier and spud (Arbitration
Transcript, September 20, 2013, page 75).

During a 12-hour shift of the supervisors, operations manager, and lead
man/ramp manager, Respondent’s unit processes (loads and unloads) three
trains. Over the course of such shift, there could be anywhere from 275 to 325
lifts {(Arbitration Transcript, September 23, 2012, pages 59-60). Five cranes are
available (typically three for two trains) and are used. Two employees are
assigned per crane: one to operate the crane and one to serve as ground crew.

The rest of the employees (12) work as hostler operators. (Arbitration Transcript,
September 20, 2013, pages 161 and 162).

The terminal operators under the two supervisors would work six 8-hour
shifts, whereas the supervisor worked 12-hour shifts, with 3 days on and 3 days
off (Arbitration Transcript, September 23, 2013, pages 37-38). Therefore,
Christopher Peeks, as a crane operator or hostler operator, would not have as
many as 275 to 325 lifts, which were estimated for a 12-hour shift. it should also
be noted that his 50 per cent work as a hostler or crane operator might be 50 per
cent a night in both capacities, or 50 per cent a week with an entire shift being
devoted to one machine. (Arbitration Transcript, September 20, 2013, page 20)

The reporting procedure for an illness or injury, on or off the job, is
reflected on forms in Petitioner’s personnel file (Respondent’s Exhibit #3). If the
injury or illness occurred before the shift, one would call in to the office and
report it to the operator. This report would be relayed to the operations manager
(Sam Adelfio, Sr., if he was working the same shift as Petitioner). The operations
manager would receive the numbers from the railroad and would communicate
with his lead man/ramp manager (Sam Adelfio, Jr., if he was working the same
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shift as Petitioner}. Assignment of the various tasks to be performed by the
terminal operators would be made accordingly. The operations manager, Sam
Adelfio, Sr., would write up the information, and after the terminal manager
(Jason Bolda) processed the information, the operations manager would
designate the appropriate time off work, with or without pay. (Arbitration

Transcript, September 20, 2013, pages 167-175, Arbitration Transcript, September
23, 2013, pages 41-47).

If an illness, injury or personal problem developed while on the job,
whether it was related to the job or not, the injured person would inform Sam
Adelfio, Sr., the operations manager, or Sam Adelfio, Jr., the lead man/ramp
manager. If the report was made to Sam Adelfio, Ir., he would report it to Sam
Adelfio, Sr. Sam Adelfio, Sr., who would then do his own write-up, communicate
with the terminal manager and decide what action would be taken. {Arbitration
Transcript, September 20, 2013, pages 167-175, Arbitration Transcript, September
23, 2013, pages 41-47). Both Mr. Adelfio, Sr. and Mr. Adelfio, Jr., kept copies of
the write-ups in their attendance files and forwarded these copies up the chain.
These two individuals were in radio communication, not only with the railroad,
but with the entire working operation and the terminal manager at all times and
would process the same via direct contact and radio. (Arbitration Transcript,
September 20, 2013, pages 167-175, Arbitration Transcript, September 23, 2013,
pages 41-47). All employees had radios and the equipment had radios installed in
them (Arbitration Transcript, September 20, 2013, page 168).

Mr. Adelfio, Sr. has kept all of these records dating back to 1992. Mr.
Adelfio, Jr. turned his attendance file over to the operations manager when he
left Respondent in 2011 (Arbitration Transcript, September 23, 2013, pages 36-51;
Arbitration Transcript, September 20, 2013, pages 167-173 and 169). Neither
witness found any evidence of a write-up for a physical complaint by the
Petitioner in the attendance file. (Respondent’s Exhibit #9) Neither witness
recalled Petitioner voicing any right upper extremity complaint at any time
(Arbitration Transcript, September 20, 2013, pages 172-176 and Arbitration
Transcript, September 23, 2013, pages 52-56).  Petitioner’s supervisor testified
that due to the dangerous nature of the work, if someone is not “100 per cent”
mentally or physically, he would not be allowed to work that day (Arbitration
Transcript, September 20, 2013, pages 173-176, Arbitration Transcript, September
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23, 2013, pages 41-43). Removal from the job for any reason would be radioed
to the terminal manager, or in the case of the lead man, to the operations
manager and from him to the terminal manager. Adjustments would then be
made to the crew, which included possibly keeping other shifts over time or
calling people in ahead of their shift.

The operations manager, Mr. Adelfio, Sr., would sometimes receive a
communication from an employee of a personal nature while the employee was
on the job. If appropriate, he would send that employee home. He would not
always generate a report for a personal problem so that-the write-up would not
be counted against the employee. However, if an employee sustained an injury
or there was a situation that would last longer than that one night, he would
record it and pass it up the chain. This was to protect the operation manager and
the employee. Even if an employee did not request time off for a physical
problem, he would write it up so that there would be a paper trail. He would also
call the terminal manager in such case. The terminal manager and the safety
director would be notified and make the determination of what steps needed to
be taken. There were other operations managers and ramp managers who could
also record complaints voiced by or off-work time requested by the employees.
(Arbitration Transcript, September 23, 2013, pages 32 and 38).

Petitioner had a conversation with Mr. Adelfio, Sr. on August 15, 2008, by
the fuel pump at an unknown time when Mr. Peeks was removing his personal
items. According to Sam Adelfio, Sr., although Petitioner indicated in that
conversation that he had had it with some of the crap that was going on in the
yard, he never mentioned a physical problem of any kind. The Petitioner had a
conversation with Mr. Sam Adelfio, Ir. on that same day by the front office at
about 6:00 a.m. again with the Petitioner carrying personal items. According to
Sam Adelfio, Jr., Petitioner said that he quit due to overtime and being there all
the time. According to Sam Adelfio, Jr., during that conversation and several
conversations he had with Petitioner after he quit, Petitioner never mentioned
any physical problem. (Arbitration Transcript, September 20, 2013, page 174,

181, 192-193, Arbitration Transcript, September 23, 2013, pages 26, 53-57 and
89).
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Petitioner testified that in the course of each conversation he had with Sam

Adelfio, Jr., and Sam Adelfio, Sr., on August 15, 2008, he complained of right arm
pain.

The terminal manager, Jason Bolda, to whom Petitioner testified he made
two complaints regarding his upper extremity, has not been employed by
Respondent since March 9, 2010 and was not called by either party to testify.
Jason Bolda’s whereabouts is unknown.

Petitioner testified that he separated from his employment because of an
inability to obtain time off for treatment to his right upper extremity. However,
the Petitioner was able to obtain numerous days off. On none of these days did
he see his personal physician of 18 years, Dr. Deleon, for his upper extremity
condition (Arbitration Transcript, September 20, 2013, pages 102-109).
Petitioner testified that he was able to schedule a visit with Dr. Deleon on
February 19, 2007, for an abscessed tooth. However, Petitioner also testified that
he was unable to schedule visits with this doctor due to Petitioner's work
schedule and to Dr. DelLeon being booked a month in advance.

The Petitioner engaged in off-the-workplace activities to an increasing
extent after he ceased his employment with Respondent. Such activities
consisted of playing the guitar, performing for-profit computer work/computer
graphics and fishing. This activity went on at least until his surgery of October 21,
2010 (Arbitration Transcript, September 20, 2013, Dr. Gross’ Deposition
Testimony, Petitioner’s Exhibit #6, pages 51-53, 136, Dr. Neal's Deposition
Testimony, Respondent’s Exhibit #6, page 34, Deposition Exhibit #2).  Petitioner
described at the arbitration hearing the onset of symptoms that began in 2007
and consisted of pain that originated in the right elbow, went up to his right
biceps and shouider, then down from the shoulder back to the elbow, wrist and
last three digits of his hand. He associated such symptoms with the hostler and
crane operations. Petitioner specifically identified the pain-producing activities of
opening and closing the hostler door, turning the steering wheel of the crane (he
claimed that he used his right hand to turn the steering wheel 80 per cent of the
time), disengaging the air brakes manually while in the spotter and hooking up
the spud (Arbitration Transcript, September 20, 2013, pages 27, 87-88).
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According to the medical records, Petitioner saw Dr. DeLeon on September
11, 2008 for complaints of chronic pain to his shoulder with complaints of

numbness to the right hand. The record also indicates that Petitioner “works w/
hands a lot.”

To the physiatrist who performed the EMG, he complained of right and left
shoulder pain going into the right hand and numbness in both hands. Outside of
working for the railroad for 5 years (with no further explanation), he cited playing
guitar and “on the computer.” He complained of “rests on elbow all the time.”

To Dr. Labanauskas, on October 27, 2008, he complained of loading cable,
working with his arms occasionally in a truck with constant repetitive use of both

arms and radiating pain down his right upper extremity (Petitioner’s Exhibits #1
and #2).

He testified he did not give Dr. Gross a work history but only discussed his
current complaints.

He reported to Dr. Gandhi, who performed the EMG on October 28, 2008,
that he was “on the computer most of the time and playing guitar; that is his
hobby.” Dr. Gandhi also noted that Petitioner is a machine operator with
problems on the left side of his neck and left shoulder for the last few months.

He related to Dr. Neal that he partook in off-work activities, inciuding
graphic editing on a computer twice per week and 6 hours per day on the
computer. He played guitar 4 to 5 times per week, 20 minutes per session
(Respondent’s Exhibit #6, page 36, Respondent’s Exhibit #2).

Dr. Gross is a “hospitalist physician.” As such, he follows up on patients
after admission to the hospital. He also practices occupational medicine. Dr.
Gross does not specialize in the hand or upper extremity. Dr. Gross did not
consider the Petitioner’'s activities off the job (Petitioner's Exhibit #6, page 42).
This physician rejected the notion of varied activities versus repetitive activities.
He opined that the sum total of one’s activities at work only that involve use of
the elbow will, at the end of the day, determine if the work is repetitive. He cited
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movement of Petitioner’s elbow as the causative factor (Petitioner’'s Exhibit #6,
pages 81-83).

Dr. Neal opined that with regard to varied versus repetitive motion, if one
engages in a particular activity for 90 consecutive minutes, that activity would be
considered repetitive. While flexion and extension must be considered, Dr. Neal

opined, it is the constant flexion or hyperflexion that would be a cause or an
aggravation.

Dr. Neal explained that cubital tunnel syndrome is an entrapment
neuropathy where the ulnar nerve is impinged or pinched in the cubita! tunnel.
When the elbow is extended, there is less tension or pressure on the ulnar nerve.
Where it is hyperflexed there is more tension on the nerve. The ulnar nerve at the
cubital tunnel is posterior to or below the epicondyle. With extension, there is
less tension and less stress on the nerve than there is with flexion.

In flexion, Dr. Neal continued, the nerve wants to move anteriorly due to
vector forces. The pressure on the nerve and strain within the nerve causes
neurovascular capillary blood flow compromise in flexion. Physiologically
speaking, the ulnar nerve has a different stress, which is greater in flexion. The
nerve can be compromised by too much flexion.

If one is considering repetitive motion, Dr. Neal continued, in order to
assign cause, one needs to find continuous or near continuous activity and one
has to have a significant elbow flexion beyond 90 degrees for causation. One is
looking for prolonged flexion, not movement. The number of times one flexes or
extends one’s elbow is not a significant cause or aggravation (Respondent’s
Exhibit #7, pages 19-21). This is why most symptoms occur at night when the
elbow is not moving and people are sleeping with the elbow flexed. Night splints
are commonly used to extend the eibow to take the pressure off the ulnar nerve
(Respondent’s Exhibit #6, pages 39 and 43). Treatment includes use of an
extension splint to be worn at night.

Applying this to Petitioner’s job, Dr. Neal opined, activities such as walking
around the vehicles, hooking them up and turning a steering wheel, do not put
the nerve in constant or prolonged flexion. Similarly, digital (finger) motion and

10
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wrist motion when operating the levers (as seen in the job description and video)
do not require significant elbow flexion. In operating the crane or the hostler, Dr.
Neal found, there is no constant positioning of flexion or constant resting of the
elbow on anything. In fact, in order to rest on the cubital tunne!, internal rotation
of the shoulder and relative abduction would be required in order to get the
nerve between the structure you are resting on and the bone above it to
compress it. Turning a steering wheel, Dr. Neal opined, has never been shown to
be related to cubital tunne! syndrome because it does not involve significant
elbow flexion beyond 90 degrees. Turning of the wheel in the spotter or in the
crane again do not cause extended periods of flexion or rapid flexion and
extension that would cause the condition to worsen or to develop (Respondent’s
Exhibit #6, pages 49-50). The steering wheel in the crane is, by necessity, mostly
operated with the left hand as the right hand is operating and/or hovering over
the levers that would raise, lower, move backward or forward, the containers
onto the railcars or the ground near the hostler or chassis. Similarly, opening the
vehicle door of the hostler would not involve prolonged or any hyperflexion. Dr.

Nea! found that there is very little motion in the video that involved significant
hyperflexion of the elbow.

Dr Neal opined that the only activities Petitioner engaged in that would
have consist of prolonged flexion of the elbow would be operating the computer
or playing the guitar where the elbow is held in a flexed position while fingers are
utilized.  Such positioning is capable of compressing the ulnar nerve
(Respondent’s Exhibit #6, pages 45-48). These positions are flexed or hyper-
flexed, depending on how close one sits to the computer or how big the guitar is.
People do not work on a computer with their elbows extended. Use of a mouse

requires a little less flexion than use of a keyboard (Respondent’s Exhibit #7,
pages 19-31).

Dr. Neal opined that Dr. Gross’ theory that the initial insult occurred while
he was working and continued to get worse after he ceased working is
inconsistent with his understanding of what happens when one ceases an activity
that is producing a musculoskeletal issue (Respondent’s Exhibit #7, page 33).
Nerve impingement is a reversible condition if the cause or aggravation is an
activity. By removing that activity, as with using night splints, the condition
should become better. In this case, Dr. Neal continued, Petitioner’s condition

11
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worsened both clinically as well as diagnostically after August 15, 2008 in that he
had axonai degeneration by the time of the EMG of December 29, 2009, which
would indicate that the work activities were not a causative or aggravating factor.

In this case, Dr. Neal opined, the onset of Petitioner’s left arm condition
was idiopathic. Dr. Neal further opined that if one were to accept the theory of
repetitive trauma, either of Petitioner's off-work activities, guitar playing and

computer work, could or might have aggravated his cubital tunnel syndrome
(Respondent’s Exhibit #6, pages 74-78).

Dr. Neal further opined that Dr. Gross’ concept would only be valid in
somebody who has a significant neurologic process for a significant length of
time. By history, Mr. Peeks’ issues were 3 to 9 months old at the time he began
treatment for the same in mid September/early October of 2008. It was much
later - - when he was not working - - that the diagnostic studies indicated his
condition was severe (December 29, 2009}. Such facts would point to either an
idiopathic cause or an activity other than the work activity as the causative agent
{Respondent’s Exhibit #7, pages 36-39, Respondent’s Exhibit #6, pages 74-78).

Dr. Labanauskas viewed repetitive, continuous flexing and extending, or
motion of the elbow, as causing his condition and cited opening and closing the
door to the hostler (Petitioner’s Exhibit #5, pages 44-47). However, he also found
that sustained flexion while operating a computer for very long periods of time
could potentially be a contributing factor (Petitioner’s Exhibit #5, pages 44-47).
He cited bumping of the elbow, but stated that this was not seen in any of the
videos, job descriptions, and that Petitioner did not complain of bumping his right
elbow (Petitioner’s Exhibit #5, pages 44-47). He cited the use of the crowbar in
the ground work activity, which Petitioner did not associate with the onset of his
symptoms (Petitioner's Exhibit #5, pages 48-50). Dr. Labanauskas had no
information as to when the Petitioner ceased working for [TS (Petitioner’s Exhibit
#5, page 55). Dr. Labanauskas noted that extension relaxes the nerve
(Petitioner’s Exhibit #5, pages 77 and 37). Further he agreed that activities of

daily living involve repetitive motion in brushing hair, teeth, etc. (Petitioner’s
Exhibit #5, pages 83-84).

12
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With regard to his right arm condition, Petiticner did not communicate with
Respondent after August 15, 2008. He did not lock for work or attempt to
perform work from the last day he worked for Respondent until 4 to 5 months
prior to the arbitration hearing (April or May of 2013). His applied for an
unknown position at McNamara Cab Company and he refused an offer of a
management position at a railroad, Lanigan International, at 71* and Union. He
postponed surgery from the summer of 2010 to October 21, 2010.

During the initial period of time he treated Petitioner, Dr. Labanauskas
offered no opinion as to Petitioner’s work restrictions. He did not know when the
Petitioner stopped working for Respondent. He believed that Petitioner was
doing for-profit work on July 7, 2010, that involved some type of physical activity
(Petitioner’s Exhibit #5, pages 65-67). Petitioner was aiso fishing during this time
and was able to carry out activities of daily living (Petitioner’s Exhibit #5, pages
67-68). After the surgery of October 21, 2010, Petitioner’s strength continued to

increase until February 11, 2012, at which time he reached a point of lacking only
10 degrees of extension.

Nevertheless, during his deposition, Dr. Labanauskas restricted the
Petitioner from performing “physical labor or repetitive work activity”
(Petitioner’s Exhibit #5, pages 82-83). Through 2011, it was Dr. Labanauskas’
understanding that the Petitioner continued to be active on the computer and
with the guitar. In 2012, there were many cancelled visits. Dr. Labanauskas filled
out paperwork on disability for the Petitioner, which limited him to lifting of 10
pounds and restricted him from finger grasping, stooping, bending, crouching or
raising his hand. Dr. Labanauskas ordered Petitioner not to perform finger and
grasping activities at work, but allowed him to perform activities of daily living.
The reason Dr. Labanauskas gave for restricting Petitioner from stooping, bending
or crouching was because his right arm would be positioned where it's not
“recommended.” He allowed Petitioner to lift one to two pounds.

Dr. Neal’s physical examination of Petitioner on February 17, 2012 revealed
he was lacking in a few degrees of full extension as compared to the left side and
had less tissue mass on the right proximal to the medial epicondyle. Less tissue
mass was consistent with fat atrophy and weakness of the right FDM, which are
muscles that the ulnar nerve innervates. Weakness of the right, little and ring

13
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fingers would be consistent with compression of the nerve above the wrist level.
Dr. Neal’s clinical evaluation disclosed findings that were inconsistent with the
physiology of his problem or any known physiology. These include burning
paresthesias in the forearm after the third or fourth tapping on the olecranon.
Tapping over the biceps tendon in the cubital fossa area caused distal paresthesia
and a wave of electricity to the shoulders and wrists, which is also non-
anatomical. On Jamar grip testing, a bell-shaped pattern was not elicited, which
is abnormal even for ulnar neuropathy. Rapid exchange gripping was
asymmetric, which is consistent with a lack of full effort. He would squeeze on
the right and generate 12 pounds, and on the left, 57 pounds. When doing a
rapid exchange, his left side would pull as high as 170 pounds and the right 60
pounds. He also had a good grip in the rapid exchange.

Although the Petitioner claimed that surgery did not help him, his
testimony and the medical records reveal that his numbness, strength and range
of motion improved after surgery.

Therefore, Dr. Neal opined that the deficiency in his range of motion would
not interfere with his ability to do all regular job requirements as described in his
work at ITS. Based on objective findings, he should be able to do his hobbies and
his regular work.  Dr. Neal suggested wearing a little pad, such as an elbow
sleeve, to remedy the fat atrophy in the elbow. He found no reason to limit
lifting with an extended elbow because this would not provoke the ulnar nerve.
He imposed no restrictions on finger activity or grasping (Respondent’s Exhibit #6,
pages 60-69). Dr. Neal found no reason for Dr. Labanauskas’ restrictions of
crouching and stooping due to elbow problems (Respondent’s Exhibit #6, pages
69-70). Dr. Neal did not find that Petitioner's medication use reflected severe
pain (Respondent’s Exhibit #6, pages 72-73).

The Petitioner received six cortisone injections from November 12, 2008 to
July 7, 2010. Such injections caused fat pad atrophy in his right elbow
(Petitioner’s Exhibit #2, pages 11-16, Respondent’s Exhibit #6, pages 50-52, and
80). Petitioner has not undergone a final MRI, which Dr. Neal and Dr.
Labanauskas have recommended. The MRI would be helpful in determining
whether or not the ulnar nerve remained in the surgically-altered position
(Petitioner’s Exhibit #2, pages 74-75, Respondent’s Exhibit #6, page 74).
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In support of his decisions with regard to issues (C) “Did an accident occur
that arose out of and in the course of Petitioner's employment by
Respondent?”, (D) “What was the date of the accident?”, and (E) “Was timely
notice of the accident given to Respondent?”, the Arbitrator makes the
following findings of fact and conclusions of law:

Petitioner filed three Applications for Adjustment of Claim (“Applications”)
in this matter. The original Application, filed on December 3, 2010, shows an
accident date of August 24, 2008 and alleges injuries to the right elbow, right arm,
neck and other parts of the body. Two amended Applications, in which Petitioner
alleged injuries to the same body parts and which correspond to accident dates of
August 16, 2008 and August 15, 2008, were filed on July 22, 2013 and September
20, 2013, respectively. Each alleges a different date of accident based on the
theory that the manifestation date was Petitioner’s last day of work.

All of the Applications were filed more than 1-1/2 years after Petitioner’s
last day of work for Respondent, August 15, 2008. Petitioner clearly was not
certain as to the last date he worked for Respondent.

Further, in histories Petitioner provided to the examining doctors along
with his testimony at trial, Petitioner varyingly placed the onset of shoulder
symptoms or elbow pain radiating into the shoulder and then back down and into
the forearms and hands, on a series of dates as early as 2006 {Petitioner’s Exhibit
#1) to the latter part of 2007 through 2008. No particular date was established on
which Petitioner’s elbow symptoms began. No specific date was identified on
which said symptoms were associated with his employment. There are no
documented complaints of right upper extremity pain on August 15, 2008.
Therefore, the Arbitrator finds that Petitioner is unable to establish a date of
accident (Respondent’s Exhibits #1, #2 and #2a; Respondent’ s Exhibit #6, page

21; Arbitration Transcript, September 20, 2013, pages 27, 72; Petitioner’s Exhibits
#1, #2 and #3).

The Arbitrator notes that the attendance and disciplinary records in the
Human Resources’ file that Respondent kept on Petitioner failed to disclose any
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report of right upper extremity complaints. (Respondent’s Exhibits 3a, 3b and 3¢
and 9) His Employee Separation Form and Termination Check-Off Form/Status
Change specifically indicate that Petitioner failed to establish any reason for

resigning his employment on or about August 15, 2008. (Respondent’s Exhibit
#3a)

Petitioner testified that the reason he left his employment with
Respondent was because he was dealing with the pain, he could not take it
anymore and Respondent would not schedule time off for him to visit the doctor
for his alleged accidental injury. (Arbitration Transcript, September 20, 2013,
pages 31, 34-37, 40-41) However, this statement is not supported by the
following personnel records that doecument Petitioner’s reported absences, paid

and unpaid, personal and medical, from 2007 through the date he left
Respondent:

1/23/07 “Daughter’s Birthday”
1/26/07 Personal Day
2/13/07 - 2/17/07 Vacation

2/22/07 Personal Day

5/1/07 Personal Day

5/29/07 - 6/2/07 Vacation

6/7/07 “Isn’t feeling good.”
6/27/07 “Has family problems.”
7/5/07 Personal Day

7/17/07 “C/O 3pts. 2B "
7/31/07 Call Off
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9/15/07

10/11/07
10/30/07

12/3/07

12/15/07
1/16/08
2/5/08

2/13/08

3/18/08 - 3/22/08

4/1/08

4/11/08
4/22/08
7/13/08

7/24/08 - 7/26/08

7/29/08

“If | have a safety day, | have to go a (sic) file a claim with a
lawyer. | really need this day off! Thank you.”

“He is sick.”

“Family Issues.”

“Car Problems (always Problems) on Mondays. Work him on
Sun. per Sam.”

Safety Day
Personal Day
Personal Day

“My Birthday Need the night off to Party. I'm not getting any
younger. Thank you.”

“March 18" thru the 22" week. * the 16" thru the 24" with
off days included. Thank you.”

Personal Day
“Will Not Be In a (sic) 0600 PM. Daughter Sick.”
Off Work

Personal Day

“Funeral leave 7-24-08/7-25-08/7-26-08. Must leave today
for this (Grandmother). Thank you.”

Call Off
(Respondent’s Exhibit #3b)

17



151WCC024%7

On none of the above dates did Petitioner present to Dr. DelLeon or any
other physician for his alleged complaints to his right upper extremity.

In 2006 and 2007, Respondent cited Petitioner for his excessive absences.

Petitioner reported to M. Bryan Neal, M.D., Respondent’s examining
physician, that he experienced symptoms in his right trapezius, right side of his
neck and right arm that first developed “like a thunderboit” around November of
2007. Such symptoms included numbness, tingling and pain. (Arbitration
Transcript, September 20, 2013, pp. 26-27, Respondent’s Exhibit #6, pp, 21-22)

Petitioner testified that on August 15, 2008, he was “dealing with the pain”
and he “couldn’t take it anymore.”

The Arbitrator finds it difficult to believe that, given Petitioner’s statement
to Dr. Neal that his symptoms first developed “like a thunderbolt” around
November of 2007 and Petitioner’s testimony that on August 15, 2008, he
couldn’t take it anymore, Respondent would not allow him time off to seek
treatment for his right arm and Petitioner was unable to obtain medical care until
September 11, 2008, which was approximately 4 weeks after he left Respondent.

On September 11, 2008, Petitioner first treated with Dr. Deleon.
Petitioner testified that Dr. DelLeon has been his treating doctor for 18 years.
(Transcript, p. 108)

The Arbitrator notes that Petitioner's personnel file, the Adelfio’s
attendance files and Dr. Deleon’s pre-9/11/2008 records do not substantiate any

report by Petitioner of a right upper extremity problem. {Respondent’s Exhibits #3
and #9, Petitioner’s Exhibit #1)

Petitioner testified that he did not make any request for time off, either on
the job or via call-in, for treatment to his upper extremity.

According to Petitioner’s testimony, he only reported right upper extremity
complaints on four occasions. Two of these reports took place on August 15,
2008, which is the date on which he voluntarily separated from his employment
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with Respondent and the date on which he alleges to have voiced his physical
complaints to both of the Adelfios.

Sam Adelfio, Jr., testified that on August 15, 2008 at approximately 6:00
A.M., he had a conversation with Petitioner. With regard to such conversation,
the Arbitrator cites a portion of the direct examination of Sam Adelfio, Jr.:

Q: What did he say to you, and what did you say to him?

A: He had pretty much said that he was - - he had left, he had quit that day, and
just kind of tired, tired of ITS, just tired of working the overtime and just
being there all the time.

Q: Did he say anything about any type of physical problem?

A: No.

Q: Did he ever request of you that he be given time to go see a doctor?

A:  No.
(Tr.9/20/2013, pp. 177-178)

On cross-examination, Sam Adeifio, Jr., testified that he did not document
this August 15, 2008 conversation that he had had with Petitioner but that he
may have mentioned to Sam Adelfio, Sr., that Petitioner had left Respondent. (Tr.
9/23/2013, pp. 5-6)

With regard to the August 15, 2008 conversation that Sam Adelfio, Sr., had
with Petitioner, Sam Adeilfio, Sr., testified to the following on cross-examination:

Question: You testified that he quit saying that he is sick of
all the crap going on in the yard?

Answer: Right.

s ok e ok ook ok sk ok
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Question: As a supervisor if they told you that, wouldn’t it be

important to write that down and notify the other managers of
that?

Answer: Yes, correct.
Question: In this instant (sic), it wasn’t written down?

Answer: He didn’t say initially that he was quitting. He just
said he had enough.

Question: You testified that he had enough of the crap going
on in the yard?

Answer: Right.

Question: As a manager wouldn’t it be your duty to find out
what the other crap would be?

Answer: | get a lot of crap every night. Sometimes | get
guys that are just ticked off for any reason. You usually step
back. Let them cool down. Let them go home and cool down.
So I got a lot of guys that got a lot of problems. We go through
a lot every day. You just learn to adapt to the way some of
these guys act. Some of these guys do things in the heat of the
moment. | had guys walk off that | never said anything and
they are still working today, because | never made a big deal
about it. Like | said, it is all the relationship that | have with
these guys. (Tr.9/23/2013, pp. 97, 98-99)

The Adelfios specificaily refuted any such report of physical complaints by
Petitioner. The Adelfios testified that although Petitioner expressed to them his

discontent with scheduling and his employment in general, he made no mention
of any physical injury.
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The Arbitrator notes that in a handwritten letter dated March 3, 2008,
Petitioner complained bitterly to Jason Bolda, his terminal manager, of two
instances in which co-worker Warren Gilbert “threatened {him] with violence on
the job.” Petitioner also wrote that he “will not tolerate the manner of behavior
that has been dispelled upon me.” (Respondent’s Exhibit #9)

The Arbitrator finds that Petitioner did not report any problem with his
right upper extremity to his operations manager, Sam Adelfio, Sr., or lead
man/ramp manager, Sam Adelfio, Jr., and the Arbitrator finds their testimony in
this regard to be credible. The Arbitrator notes that Sam Adelfio, Jr., is no longer
employed by ITS and testified pursuant to subpoena.

In addition to the Adelfios, Petitioner testified that he reported physical
complaints to Jason Bolda in July 2008 and during the first week of August 2008.
With respect to the conversations that Petitioner alleged to have had with Jason
Bolda, he testified on direct examination as follows:

Q: Where did this conversation occur, Mr. Peeks?

A: It occurred in the office of the office manager.

Q: AtITS?

A: Yes, at the 63™ Street Yard, the yard that | worked at.
Q: What time of day did this occur?

A: It happened at about 6:30 A.M.

Q: Did this begin shortly after you had started a shift?

A: No, it would be at the end of my shift or going into the next shift. On this
particular day it was the end of my shift.

Q: And who did you speak with?
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A: Ispoke to Jason Bolda.

Q: And what did you say to Mr. Bolda?

A: I asked him if he would consider giving me Mondays off because my days off
were Sundays and Mondays, but they had us working 6-day schedules where
Sunday was my only day off. | told him that | needed this day off so that way | can

start going to see a doctor in regard to my arm.

Q: And what did Mr. Bolda say to you?

A: He said that we’re kind of busy right now, that it's hard for me to schedule
that for you, but I'll look into it and try to help you out.

Q: Did you receive time off after having this conversation?

A: No.

Q: Did you have any conversations with him after that from that conversation
you just described up until the time that you stopped working for ITS?

A: Yes, approximately - -

Q: When did that conversation occur?

A: About a month and a half after my initial request.

Q: So would that be sometime in August of 2008?

A: Yes. It was like the beginning of August, the first week of August, | would say.
Q: Where did this conversation occur?

A: It occurred in Jason Bolda’s office in the yard on 63™ Street.

Q: And when did this conversation occur, what time of day?
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A: At 6:30 A.M. again.

Q: At the conclusion of one of your shifts?

A: Yes.
Q: And what did you say to Mr. Bolda?

A: 1 asked him why he hasn’t basically kept his word that he is going to look into
giving me the time off that | requested, and he for the most part shunned me as if
| weren’t even there. And he told me to come back another time.

Q: Did you say anything to him at that point?

A: No, I bit my tongue.

Q: During either of these 2 conversations, did you indicate why you had asked for
the time off?

A: Yes, | had told him that | need to go and see a doctor in regard to my right
arm.

(Tr. 9/20/13, pp. 34-37)

With regard to the testimony above, and based on all of the evidence that
supports Petitioner's lack of credibility, the Arbitrator draws the reasonable
inference that Petitioner was merely asking to take Mondays off work. Prior to

this busy period at work, Respondent gave Petitioner Sundays and Mondays off
work.

The Arbitrator notes that Petitioner testified that he asked Jason Bolda for
“Mondays off.” He did not ask Jason Bolda for this Monday off or next Monday
off so that he could see a doctor. At the time he had the two conversations with
Jason Bolda, Petitioner had been working 6 days a week, 8-12 hours a day and
was married with one dependent child. Moreover, on 12/3/07, Petitioner’s

supervisor recorded: “Car Problems (always Problems) on Mondays. Work him on
Sun. per Sam.”
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Neither party called Jason Bolda as a witness, although Respondent
attempted to serve him with a subpoena. (Respondent’s Exhibit 8a) Petitioner’s
testimony regarding the two conversations he had with Jason Bolda stands
unrebutted. Nevertheless, even if one assumes that the actual conversations

Petitioner had with Jason Bolda are consistent with those described by Petitioner,
the Arbitrator finds notice to be insufficient.

Section 6(c) of the Act states, in pertinent part, the following: “Notice of

the accident shalil be given to the employer as soon as practicable, but not later
than 45 days after the accident.”

Petitioner’s testimony as to his two conversations with Jason Bolda
indicates that he merely told Jason Bolda he needed Mondays off to see a doctor
for his right arm. There was no specific notice at that time of any kind of injury,
much less any notice to Respondent of an industrial injury.

With regard to the notice issue, the Arbitrator relies on the Appellate
Court’s holding in White v. illinois Workers’ Compensation Commission, 374 III.
App. 3d, 907, 873 N.E.2d 388 (4" Dist. 2007)

Petitioner testified that that due to scheduling, there were times when he
worked under two other managers on days when the Adelfios were off work. In
Dr. Neal's February 17, 2012, report, he wrote that Petitioner indicated that he
told his managers and the head boss, which included Jason Bolda, Sam Adelfio,
Jr., and Sam Adelfio, Sr., as well as “[a]ll of {his] co-workers”, which included Ray
Harrison, Tim Steveno and Tom M., about his right arm symptoms. However,

there is no evidence that Petitioner reported any kind of right arm injury to these
men, much less an industrial injury.

Petitioner did not introduce any documentation to corroborate his

testimony that while he worked for Respondent, he reported right arm symptoms
to them.

Furthermore, upon carefully reviewing the medical bills, the Arbitrator
finds that none of these bills were sent to Respondent. (Petitioner's Exhibit 4)
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On November 12, 2008, Petitioner toid his treating physician, Dr.
Labanauskas that he quit his job at the railroad, but did not give him a reason that
he quit. (Petitioner’s Exhibit #2, Petitioner’s Exhibit #5, pp. 54-55} On February
17, 2012, after he had filed a claim, Petitioner reported to Respondent’s
examining physician, Dr. Neal, that on August 24™ or 25™, 2008, he quit his job
with Respondent in the middle of the shift (at about 2:00 a.m.) because he was
previously told he could have a day off to see a doctor, but when he went to work
that day, he was told he couldn’t have such day off. (Respondent’s Exhibit #6,
Dep. Ex. 2, p. 11) This version of his resignation is most inconsistent with his
testimony at trial. Then, on May 3, 2012, Christopher Peeks reported the
following to Dr. Gross, Petitioner’s examining physician: “He quit work on or
about 8-24-2008, because they would not give him time off to see a doctor.”
(Petitioner’s Exhibit #6, Dep. Ex. 2, p. 6, Petitioner’s Exhibit #6, p. 17)

The Arbitrator notes another example of Petitioner’s lack of credibility.
During the five-year period during which Petitioner claims he was temporarity
totally disabled, he did not look for work until April or May of 2013. His job
search consisted of two inquiries: one with McNamara Cab Company and one
with Lanigan International, a railroad company. Although Petitioner was offered
the manager’s position with the railroad company, he voluntary turned down this
offer. The reason Petitioner gave for turning down this job was that he did not
know what to do. (Tr. 9/20/2013, p. 129) There is no evidence that the physicai
requirements of this position of manager exceeded Dr. Labanauskas’ restrictions.

As it relates to his credibility, the Arbitrator finds it significant that
Petitioner did not even attempt to perform the management job that Lanigan
International offered him.

Furthermore, as it relates to Petitioner's credibility, upon examining
Petitioner, Dr. Nea! determined that Christopher Peeks was symptom magnifying
and opined that there was no support for Dr. Labanauskas’ finding that Petitioner
would have right arm pain severe enough to interfere with the attention and

concentration needed to perform even simple work tasks. (Respondent’s Exhibit
#6, pp. 59-64, 72)
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The Arbitrator finds the testimony of Petitioner to lack credibility, but finds
the testimony of Sam Adelfio, Sr., and Sam Adelfio, Jr., to be believable.

The Arbitrator finds Dr. Neal to be more qualified and better informed than
either Dr. Labanauskas or Dr. Gross, and therefore gives greater weight to his
opinions. In support of his opinion that Petitioner did not sustain a repetitive
trauma injury to his right arm while working for Respondent, Dr. Neal found, inter
alia, that Petitioner’s work activities were varied and that Petitioner deveioped

axonal degeneration after he quit working for Respondent. The Arbitrator finds
these two findings to be persuasive.

After carefully reviewing the deposition transcript of Dr. Labanauskas, the
Arbitrator finds that Dr. Labanauskas did not have a full understanding of
Petitioner’'s work activities. Moreover, the Arbitrator finds Dr. Labanauskas’

bending, stooping and crouching restrictions to be unreasonable. The Arbitrator
finds Dr. Labanauskas’ opinions to be unpersuasive.

The Arbitrator finds that Dr. Neal’s definition of repetitive activity makes
more sense than Dr. Gross’ definition of repetitive activity.

In view of the foregoing, the Arbitrator finds that Petitioner failed to prove
that an accident, repetitive or otherwise, arose out of and in the course of his
employment by Respondent. Moreover, the Arbitrator finds that Petitioner failed
to provide sufficient notice of this alleged accident to Respondent.

Therefore, compensation is hereby denied. All other issues are moot.
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STATE OF ILLINOIS

COUNTY OF COOK

IE Affirm and adopt (no changes)
D Affirm with changes
(] Reverse

[ Modity

D Injured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(z))

|:| Second Injury Fund (§8(e)18)

[ ] pTD/Fatal denied

& None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Doug Holleran,
Petitioner,

ND Industries,

Respondent.

V5.

NO. 11 WC 31086

15IWCC0248

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by Petitioner herein and notice given
to all parties, the Commission, after considering the issues of temporary total disability, medical
expenses and penalties and attorneys' fees and being advised of the facts and law affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed on February 27, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.




11 WC 31086

Page? 156IWCC0248

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration of
the time for filing a written request for Summons to the Circuit Court has expired without the filing of
such a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $100.00. The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
APR 6 - 2015 ) L™

oshua D. Luskin

(Ll Aot

68

Charles J. DeVriendt

flucbe 22t i

Ruth W. White




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

HOLLERAN, DOUGLAS Case# 11WC031086

Employee/Petitioner

ND INDUSTRIES

EmployerRespandent 15IWCCp248

On 2/27/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

0381 THE HEALY LAW FIRM
MATTHEW GANNON

111 WWASHINGTON ST SUITE 1425
CHICAGO, IL 60602

0766 HENNESSY & ROACH PC
DANIEL S WELLNER

140 S DEARBORN ST SUITE 700
CHICAGO, IL 60803



STATE OF ILLINOIS }

)88,
COUNTY OF COOK )

[ ] tnjured Workers’ Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))

[ ] Second njury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(h)
Douglas Holleran Case #11 WC 31086

Employee/Petitioner

v Consolidated cases:

ND Industries 15iwCC(248

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson-Smith, Arbitrator of the Commission, in the
city of Chicago, on November 5, 2013 and December 4, 2013. After reviewing all of the evidence presented,

the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

|:] Was timely notice of the accident given to Respondent?

E] Is Petitioner's current condition of ill-being causally related to the injury?

|:] What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitled to any prospective medical care?
L. What temporary benefits are in dispute?
[]TPD [[] Maintenance DX TTD
M. [Z| Should penalties or fees be imposed upon Respondent?

N. ,:I Is Respondent due any credit?
0. D Other

{CArbDecl9(b) 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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Douglas Holleran

11 WC 31086 15EWC00248

FINDINGS

On the date of accident, 2/23/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being regarding his right hip is not causally related to the accident.

In the year preceding the injury, Petitioner earned $34,954.92; the average weekly wage was $672.21.

On the date of accident, Petitioner was 38 years of age, single with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $33,866.58 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $33,866.58.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Petitioner has not proven, by a preponderance of the evidence, that his current condition of ill-being, regarding
his right hip, arose out of and during the course of his employment by Respondent therefore, no benefits are
awarded regarding the right hip.

Respondent shall pay Petitioner temporary total disability benefits of §448.14 per week for 59 & 5/7 weeks,
commencing February 24, 2011 through April 24, 2012, as provided in Section 8(b) of the Act.

Respondent shall be given a credit of $33,866.58 for temporary total disability benefits that have been paid to
Petitioner.

Respondent shall pay reasonable and necessary medical services of Northwest Community Hospital, as provided
in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.

No penalties or attorney’s fees are awarded.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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FINDINGS OF FACT

The disputed issues in this matter are: 1) causal connection; 2) medical bills; 3) temporary total
disability; 4) penalties; and 5) attorneys fees. See, AX1.

Petitioner testified that he was employed by the Respondent as a shipping and receiving coordinator.
His job duties involved loading and unloading trucks and working with heavy machinery.

He testified that on February 23, 2011, he was picking up cases of papers weighing sixty (60) pounds,
when he was hurt. He denied a prior injury to his back and hip and immediately notified his
supervisor. He attempted to stay at work but left shortly after the injury. He further testified that the
pain started in his back and hip down to his groin area and throughout his back and his whole right
side. He later completed a “statement of facts” on March 2, 2011. In this document, he described pain
in his low back, right thigh, groin and tailbone area. See, PX7.

He initially treated with Dr. Nancy Koch on February 23, 2011, and reported pain near the lower back.
She prescribed medication and kept him off work. On February 28, 2011, Petitioner reported to Dr.
Koch that he had pain in the lower back with spasms and pain radiating into the right buttock, but not
the leg. He had an MRI of the thoracic and lumbar spine on February 28, 2011. Dr. Koch referred
Petitioner for physical therapy and epidural steroid injections. Petitioner followed up with Dr. Koch

on July 18, 2011, wherein she ordered work conditioning and referred Petitioner to Dr. Rabinowitz at
Barrington Orthopedics.

On February 28, 2011, an MRI scan was performed on his lumbar spine. The impressions were 1) a
slender right paramedian Ti2-L1 disc extension with encroachment on the thecal sac; 2) L3-L4
showed disc desiccation and disc bulge with small spurs and; 3) L5-S-1 appeared relatively preserved,
without stenosis or nerve displacement.

He treated with Dr. Luz A. Feldmann, from approximately April 21, 2011 to July 7, 2011, and reported
low back pain radiating to the thigh and groin, joint stiffness, right leg pain with a limp and myalgia.
He was diagnosed with a herniated disc and received short-term relief from an injection. Petitioner
treated with Dr. Feldman until released in July of 2011. See, PX2.

On April 21, 2011, Petitioner was seen by Dr. Luz Feldmann, for pain management. Petitioner gave a
consistent history of his accident and denied any prior history of back pain. Dr. Feldmann performed
a physical examination and diagnosed Petitioner with a herniated disc at L4-L5. He performed an
epidural steroid injection and took Petitioner off work until his next visit on May 12, 2011. Per the
NCH doctor, Petitioner was referred for physical therapy at Northwest Community Hospital, which he
began on or about May 18, 2011. See, PXs 1-2.
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Petitioner returned to Dr. Feldmann on May 12, 2011. He did not believe his pain was worse, just
changed, following the injection. Dr. Feldmann noted he still had decreased range of motion, spasm
of the lumbar spine and positive straight leg raising test. Petitioner was diagnosed with a herniated
lumbar disc and low back pain. He added Valium to his list of medications and noted Petitioner
would be off work until his next visit on June 2, 2011. See, PX2.

On July 7, 2011, Petitioner returned to Dr. Feldmann who noted that Petitioner’s back was better, but
not greatly improved. Dr. Feldmann recommended that Petitioner finish physical therapy and
consider a work-hardening program, once therapy was completed. He would then consider Petitioner
returning to work after the work-hardening program. He had no further options for him and advised
Petitioner to return to his primary care physician.

Petitioner saw Dr. Richard S. Rabinowitz on August 9, 2011. He noted symptoms in the lower back
lumbar region. He prescribed an additional six weeks of therapy and kept Petitioner off work. In
October 2011, Petitioner obtained a TENs unit which was prescribed by Dr. Koch. Petitioner had
continued low back pain, and he referred Petitioner back to Dr. Belcher at Barrington Orthopedics for
pain management as Petitioner was reporting low back pain radiating to the thigh and groin areas.

On November 18, 2011, Petitioner saw Dr. Brook Belcher at Barrington Orthopedics and reported that
the TENs unit was helping and that previous injections provided short-term relief. Dr. Belcher
recommended continued physical therapy and additional injections.

Petitioner testified that the second injection also helped in the short term and on December 9, 2011,
Dr. Belcher recommended another injection, noting ongoing right groin pain. She opined that all of
Petitioner’s pain was not due just to his lower back and suspected that Petitioner had a right labral hip
tear. Dr. Belcher recommended an injection and possible surgery on the hip. She referred Petitioner
to a hip surgeon, Dr. Domb, at Hinsdale Orthopedic and ordered an MRI scan of the right hip.

Petitioner followed up on February 27, 2012, following the MRI of the hip, which was read to show
anterior, lateral and posterior impingement with a positive FABER sign. There was an anterosuperior
labral tear with chondral labral separation. See, PX3.

On April 13, 2012, Petitioner saw Dr. Domb who performed an injection into the hip, and after
petitioner’s enhanced history of the accident, related the hip injury to the petitioner moving boxes at
work. He recommended surgery and kept Petitioner off work, anticipating an approval of surgery.

On April 23, 2012, Respondent denied the surgery recommended by Dr. Domb and Petitioner’s
benefits were suspended.
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On May 22, 2012, Petitioner returned to Dr. Domb who again recommended surgery and discussed
various procedures with the petitioner. See, PXs.

Petitioner testified that he attended examinations with Drs, Ghanayem and Virkus and that he was
aware that surveillance was being performed. Currently, Petitioner has pain and uses medication for
it; his group insurance would not cover the cost of the medication.

On cross-examination, Petitioner testified that he received an advance of approximately $6,700.00
during the summer of 2012, after his benefits were suspended in April 2012. He testified that he has
no other source of income and his relying on family for expenses.

Testimony of Anthony Filipello

Anthony Filipello is an investigator for Research Consultants Group. He had been an investigator for
this company since April of 2004. He performed surveillance on Petitioner on March 5, 2012, Mr.
Filipello took an eight (8) minute video of Petitioner’s activities on that date and prepared a report of
his findings; said report is offered into evidence as Respondent’s Exhibit 3. The video was viewed at
trial and Petitioner verified that he was the subject of the video. The video showed Petitioner walking
and moving without any discernable problem. Mr. Filipello testified that there were other days of
surveillance that were not entered into evidence. See, RX3.

Testimony of Dr. Ghanayem

Dr. Ghanayem is a director of Spine Surgery and a professor in the department of orthopedic surgery
with a joint faculty appointment in neurologic surgery, at Loyola. Ten percent (10%) of his practice
involves Section 12 examinations. He sees patients, performs operations, teaches residents and
medical students; and does research on the spine. Dr. Ghanayem saw Petitioner at Respondent’s
request, on July 27, 2011. By way of a history of the accident, Petitioner reported to Dr. Ghanayem
that he was carrying fifty (50) pound cases of paper from a cart to an office and developed back pain in
the lower lumbar region. on the right side. Petitioner reported that he started physical therapy, had
injections and was on medication. Dr. Ghanayem conducted a physical examination. Petitioner was
neurologically normal but had tightness in his hamstrings, which was significant for a low back injury.
Dr. Ghanayem reviewed the MRI of the lumbar spine and noted that Petitioner had degeneration at
L3-L4 and L4-L5. He did not believe Petitioner had a disc herniation at T-12-L1 and thought that that
was a degenerative finding. See, RX1, pgs. 4-11.

Dr. Ghanayem found that Petitioner hurt his back and aggravated the degeneration condition of his
spine. He thought Petitioner should have physical therapy and injections. He opined that over the
course of six weeks, Petitioner’s progress would be good and that light duty would be reasonable: with
the Petitioner’s restrictions being, no lifting or repetitive bending or stooping.
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Dr. Ghanayem saw Petitioner again on October 27, 2011. During the physical examination, Petitioner
had tenderness in the mid-lower spine and stiffness with range of motion. He walked without a limp,
but with a slow gait. His Waddell’s signs were equivocal. The doctor took a history and found that
Petitioner had stopped therapy because of a lack of progress and that his pain had remained stable.
He did not have any radicular pain. Dr. Ghanayem concluded that Petitioner failed to make progress,
and did not believe him to be at maximum medical improvement (“MMI”"). He agreed that Petitioner
could try some additional injections with physical therapy and concluded that Petitioner should
continue at a light-duty status. See, RX1, pgs. 10-15.

Dr. Ghanayem re-evaluated Petitioner on March 5, 2012. Petitioner reported to him that he had had
additional conservative treatment including injections, which did not help him. Therapy had helped
however, Petitioner complained of back pain with radiation to the right buttock and thigh and some
groin pain and numbness in both feet. Dr. Ghanayem conducted a physical examination and noted
that Petitioner had two distinct gaits. Dr. Ghanayem found this to be significant because it indicated
that there was non-organic pain behavior occurring. Dr. Ghanayem concluded that Petitioner had
reached MMI and felt that he could return to work, at regular duty, with no additional care. Dr.
Ghanayem drafted a report dated April 16, 2012, after reviewing surveillance of the petitioner, in
which he stated that Petitioner could return to work, in a full duty capacity. See, RX 1, pgs. 16-20.

On cross-examination, Dr. Ghanayem testified that Petitioner’s care had been appropriate. He also
found that Petitioner had a back condition that caused him pain. The doctor found that when he sees
patients on multiple occasions it helps him to assess an ongoing problem and was better than seeing
them a single time. Dr. Ghanayem testified that he did not review the medical records of Drs.
Friedman, Feldmann, Domb, Virkus, Koch or Rabinowitz and did not know Dr. Feidmann and did not
have any opinions regarding Dr. Domb. Dr. Ghanayem charged fees for his reports and depositions.
He also had no opinions concerning Drs. Koch, Friedman and Virkus. He was unaware whether
Petitioner complained about his back prior to February 23, 2011. He noted the back condition was
consistent with mechanism of injury described He opined that that the opinions of a pain
management specialist or hip specialist would have no impact on his opinions. See, RX 1, pgs. 22-38.

Testimony of Dr. Virkus

Dr. Virkus is a board-certified surgeon, who has an active practice and is an associate professor of
orthopedic surgery, at Rush. Dr. Virkus examined Petitioner on July 25, 2012 and took a history of
the accident in which Petitioner reported that he had an injury while unloading boxes; and said that
after a few boxes he felt like he had been shot in the low back. He was better for a while, but with
episodes of coughing from asthma, he would get worse. Petitioner reported low back and right
buttock pain radiating anteriorly through his buttock to his groin. He had symptoms in the lateral
thigh of pins and needles. He also reported that he had had an injection in his right hip that did not
give him any relief. Dr. Virkus took a medical and surgical history and performed a physical
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examination. He also reviewed medical records from DH Medical Group, Drs. Feldman, Ghanayem,
Rabinowitz and Domb as well as MRI scans. See RX 2, p. 5-13.

Dr. Virkus diagnosed Petitioner as having a labral tear with an underlying CAM deformity. The CAM
deformity is a genetic deformity on the side of the hip, which predisposes one to labral tears and early
arthritis. Dr. Virkus did not find that the hip condition was caused or aggravated by the February 23,
2011 injury. He felt the bending and lifting were not a typical cause of that type of injury and found
that it would be exceeding remote for Petitioner to have sustained a labral tear and the low-back
pathology, from the same mechanism of injury. Dr. Virkus noted that there was little mention of the
right hip pain in the early medical records and the chief complaint was back pain. He also noted that
the symptoms Petitioner reported far exceeded that which was typically seen in a labral tear and CAM
lesion. He noted that the petitioner’s description, of stabbing pain going from his back through his
body into his testicle area; the severity of the symptoms and his significant pain with external and
internal rotation of the hip, was atypical. It was Dr. Virkus’ opinion that the fact that Petitioner’s
minimal response to the inter-articular injection of the hip, suggested a non-hip etiology. Based upon
the movements that he saw in the office, which he found were non-organic, he did not think Petitioner
could work in shipping and receiving. However, he did not believe the inability to work was related to
the accident of February 2011. He found that Petitioner would benefit from arthroscopic treatment of
the labral tear, with a re-shaping of the femoral head and osteochondroplasty.

See, RX 2, pgs. 14-17.

Upon cross-examination, Dr. Virkus agreed that Petitioner had received reasonable and necessary
treatment for his right hip and that there was a labral tear present. He agreed that the treating
physician was in a good position to opine as to what was going on with Petitioner’s body. He testified
that he had charged fees for his report and deposition and believed that surgical intervention was
reasonable; but he did not think it was going to make Petitioner any better. He testified that he had
no reason to believe that Petitioner had any complaints about the right hip prior to the February 21,
2011 injury. On re-direct examination Dr. Virkus testified that he based his opinion regarding
causation on his examination, the history taken from Petitioner, as well as the medical records. On re-
cross-examination, he indicated that “anything is possible” in response to a question concerning
whether it was possible that the subject mechanism of injury could have caused the labral tear. See,
RX2, pgs. 18-38.

Medical Records

A “statement of facts” was completed by Petitioner regarding this accident. He stated that his job
duties were performed in shipping and receiving and he handled all materials coming into or going
out of the shop. He was involved in cleaning the forklift and packaging the produets, which required
moving and lifting objects. Petitioner alleged pain in his groin, back and right thigh and tailbone area.
He denied any history of similar problems in the past. He stated that on the morning of the date of
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injury, he was lifting cases of copy paper outside of the maintenance office. After lifting
approximately five cases, his lower back "exploded" in severe pain. He notified his employer
immediately and called Sean Costin from the maintenance office. See, PX7.

Petitioner presented to Northwest Community Hospital Medical Group (“NCH") on February 23,
2011, complaining of lower back pain and pain to the groin area. He stated that he hurt himself at
work while lifting sixty (60) pound boxes. After about the fifth box he experienced a pull/pain in his
back and could not work. A physical examination was performed and Petitioner was diagnosed with
lower back pain, a lower back strain and a lumbar strain. He was prescribed medication and told to
stay off work through February 25, 2011. See, PX1.

On February 28, 2011, Petitioner returned to NCH, under the care of Dr. Ronnie Ghuneim,
complaining of the same amount of pain. An MRI of the lumbar spine was performed and interpreted
as showing a slender right para-median T-12-L1i disc herniation; a left L3-L4 foraminal disc
protrusion; a small tear of the annulus fibrosis accompanying a disc bulge; and mild degenerative
changes. Petitioner also had a posterior disc protrusion at L4-L5 with a disc bulge and degenerative
changes. Dr. Ghuneim noted the results of the MRI and referred Petitioner to Pain Care Consultants.
Petitioner was excused from work through March 7, 2011. See, PX1.

On March 8, 2011, Petitioner returned to NCH complaining that his pain had not improved. It was
noted that management of his lower back pain was failing and that Petitioner had a lumbar herniated
disc. He was told to follow-up with the pain management doctor and to continue off work for at least

one week. Another work note was issued on March 15, 2011, taking Petitioner off work through
March 22, 2011. See, PXs1 & 5.

Petitioner had an EMG/NCV on June 21, 2011, which was read as a normal study. On the same date,
Petitioner returned to NCH where he was seen by Dr. Cacioppo, who took a history and performed a
physical examination. Petitioner was complaining of numbness and persistent burning in his hands
and feet. Petitioner was diagnosed with a peripheral neuropathy, prescribed medication; and told to

return if the problem became worse. At this time, Petitioner was continuing physical therapy at NCH.
See, PX1.

According to a note from NCH, Petitioner was taken off work July 18, 2011 through July 21, 2011
Another note was issued on July 22, 2011, and Petitioner was taken off work until further notice based
upon persistent low back pain. He was referred to an orthopedic doctor. See, PX1.

On July 27, 2011, by the request of Respondent, Petitioner presented to Dr. Alexander Ghanayem for
an independent medical evaluation (“IME”). Tle issued a report of his findings on the same date.
Petitioner provided a consistent history of his accident. He discussed having some progress in
physical therapy. Dr. Ghanayem performed a physical examination. He also reviewed the MRI of the
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lumbar spine and did not agree with the diagnosis of a disc herniation at T12-L1. He opined it was a
degenerative finding. Dr. Ghanayem found that Petitioner had low back pain, which could be related
to an aggravation of his underlying disc degeneration. He believed that the Ti2-L1 finding was
incidental, as he had no pain at that area. Dr. Ghanayem recommended that Petitioner continue with
physical therapy and conservative care for the next four to six (4-6) weeks. After that period, he
should be able to return to his regular work activities. In the interim, he restricted him to lifting no
more than fifteen (15) pounds, with no repetitive bending and stooping. See, RX1.

On August 9, 2011, Petitioner was referred by the doctor at NCH to Dr. Richard Rabinowitz at
Barrington Orthopedic Specialists. During physical examination, it was noted that Petitioner had
marked tenderness of the right S1 joint and that his movement was severely restricted in all
directions. He assessed Petitioner as having low back pain and continued Petitioner’s “off work”
status. He referred Petitioner to a physical medicine and rehabilitation specialist for evaluation and
treatment and found that no return visit was necessary. In a letter dated August 9, 2011, Dr.
Rabinowitz further noted that Petitioner's MRI showed a central disc protrusion at L4-L5 and a loss of
water content at L3-L4 and L4-L5. He believed Petitioner had a non-surgical problem. See, PX4.

On September 1, 2011, Petitioner followed up with Dr. Koch at NCH, complaining of persisting, low
back pain, despite still participating in physical therapy. It was noted that he now had a lawyer
because the respondent wanted him to return to work. Petitioner was continuing physical therapy.
On September 21, 2010, Petitioner returned to Dr. Koch explaining that he did not have much
improvement after physical therapy. He stated that sitting as well as sleeping bothered him.
Petitioner was referred to Dr. Feldmann for another epidural steroid injection.

On October 7, 2011, Dr. Koch issued a note indicating that Petitioner had not improved. Petitioner
was unable to return to work because he was still in pain and unable to function. He was again
referred to an orthopedic doctor and to pain management for treatment and evaluation. See, PXs.

On October 27, 2011, Petitioner returned to Dr. Ghanayem at the request of Respondent. He noted
the Petitioner had stopped going to physical therapy the preceding month because of a lack of
progress. He found Petitioner had not made much progress and that he was not at maximum medical
improvement (“MMI"). The doctor opined that it was reasonable for him to try a couple of additional
epidural steroid injections with physical therapy. Afterward, he would be able to return to regular
work activities. In the interim, light duty would be reasonable with a fifteen (15) pound lifting
restriction. See, RX2.

On November 18, 2011, Dr. Belcher, at Barrington Orthopedic Specialists, performed a L5 epidural
steroid injection. Dr. Belcher also suggested physical therapy and kept Petitioner off work. Petitioner
returned to Dr. Belcher on December 9, 2011, where the petitioner reported significant improvement
three days following the injection. Dr. Belcher proceeded with a second injection and indicated that if
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back pain continued with residual groin and thigh pain, she would consider a workup of the hip
including an MRI/arthrogram. She ordered continued therapy. See, PX4.

When Petitioner returned to Dr. Belcher on December 30, 2011, he reported that his pain had initially
improved with injections and physical therapy. He then complained of developing a cough ten (10)
days later, which seemed to aggravate his low back and right groin pain. He was given another
injection by his personal care physician and his pain improved. She noted he was making progress
however, she opined that the ongoing right groin pain was not related to the low back. She was
concerned about a secondary pathology such as a hip labral tear. Dr. Belcher recommended
continued physical therapy but determined if Petitioner's groin pain did not improve, she would
consider an MR arthrogram of the right hip. She also anticipated the petitioner would need a work
hardening and conditioning program following the completion of therapy; due to the physical nature
of his employment. Dr. Belcher anticipated MMI to occur in two to three months. See, PX4.

On February 27, 2012, Petitioner presented to Dr. Belcher, who read the MRI of the right hip to show

a labral tear. She recommended an injection and possible surgery and referred Petitioner to a hip
surgeon, Dr. Domb. See, PX4.

Dr. Ghanayem performed another independent medical examination (“IME”) on March 5, 2012.
Petitioner reported that the injections had not helped and reported pain in the buttock, thigh, and
groin. He did state that physical therapy had helped. Dr. Ghanayem took a physical examination and
noted the petitioner had negative straight leg raising, and no motor or sensory deficits on his physical
demand. He found that Petitioner had reached MMI as to the back injury. Dr. Ghanayem also noted
that Petitioner had no hip pain with internal rotation in the groin. He did not see how Petitioner
could have had a hip injury related to the work accident. He found Petitioner could return to work
and issued an addendum report on April 16, 2012, following his review of surveillance video. He

found that the video confirmed his opinion that Petitioner could return to regular work activities. See,
RX1.

Petitioner was referred to Dr. Benjamin Domb at the request of Dr. Beicher. He saw Dr. Domb on
April 23, 2012 and gave a history of lifting cases of paper, having his back give out; and feeling pain in
his hip. The Arbitrator notes that this is the first history in which the petitioner has claimed pain in
his hip. Dr. Domb performed a physical examination and reviewed x-rays as well as the MR
arthrogram. An injection was also performed in the hip, which only provided partial relief of his pain.
Dr. Domb diagnosed Petitioner with a right hip labral tear caused by a work-related injury. He also
noted CAM and pincer morphology. He did not believe the morphologies were the cause of the
current hip condition, instead related the hip condition to the work accident. Dr. Domb

recommended an arthroscopic surgical procedure and continued Mr. Holleran’s off work status. See,
PX3.
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CONCLUSIONS OF LAW

F. Is Petitioner’s current condition of ill-being causally related to the injury?

It is within the province of the Commission to determine the factual issues, to decide the weight to be
given to the evidence and the reasonable inferences to be drawn there from; and to assess the
credibility of witnesses. See, Marathon Qil Co. v. Industrial Comm'n, 203 Ill. App. 3d 809, 815-16
(1990). And it is the province of the Commission to decide questions of fact and causation; to judge
the credibility of witnesses and to resolve conflicting medical evidence. See, Steve Foley Cadillac v.
Industrial Comm'n, 283 Ill. App. 3d 607, 610 (1998).

It is established law that at hearing, it is the employee’s burden to establish the elements of his claim
by a preponderance of credible evidence. See, Illinois Bell Tel. Co. v. Industrial Comm'n., 265 Ill.
App. 3d 681; 638 N.E. 2d 307 (15t Dist. 1994). This includes the issue of whether Petitioner’s current
state of ill-being is causally related to the alleged work accident. Id. A claimant must prove causal
connection by evidence from which inferences can be fairly and reasonably drawn. See, Caterpillar
Tractor Co. v. Industrial Comm’n., 83 Ill. 2d 213; 414 N.E. 2d 740 (1980). Also, causal connection
can be inferred. Proof of an employee’s state of good health prior to the time of injury and the change
immediately following the injury is competent as tending to establish that the impaired condition was
due to the injury. See, Westinghouse Electric Co. v. Industrial Comm’n, 64 I1l. 2d 244, 356 N.E.2d 28
(1976). Furthermore, a causal connection between work duties and a condition may be established by
a chain of events including Petitioner’s ability to perform the duties before the date of the accident
and inability to perform the same duties following that date. See, Darling v. Industrial Comm’n, 176
I1l.App.ad 186, 193 (1986).

The burden is upon a claimant to establish evidence of his workers compensation claim by a
preponderance of credible evidence. Board of Education of the City of Chicago v. Industrial
Commission, 83 Ill. 2d 475, 479 (1981). A preponderance of credible evidence, in this matter,
supports the conclusion that Petitioner’s low back injury is related to the February 23, 2011 accident
and the condition of ill-being of his hip, is not. Petitioner testified to having instant pain in the low
back region immediately following the act of lifting boxes of paper. He sought immediate medical
treatment and following his history of injury and physical examinations, he was diagnosed with a low
back strain. Thereafter, all treating physicians, including Drs. Koch, Ghuneim, Feldmann, Rabinowitz
and also Dr. Ghanayem, agreed that there was a low back injury related to the work accident. They
recommended diagnostic testing for the back including an MRI scan and treatment for the low back
including medications, therapy and injections. Therefore, the Arbitrator finds that Petitioner’s low
back injury is causally related to the February 23, 2011 accident.
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On July 25, 2012, Petitioner presented to Dr. Walter Virkus for an IME, by request of Respondent.
Petitioner reported that on February 23, 2011 he was unloading boxes. After a few boxes, he felt like
he had been "shot in the low back". He also had a feeling that he was "kicked in the testicles".
Petitioner then stated his history of medical treatment. Dr. Virkus performed a physical examination
and reviewed certain medical records. Dr. Virkus concluded that based upon his review of the records
and MRIs, Petitioner's diagnosis was a right hip labral tear with an underlying CAM deformity in the

femoral head and neck. He opined that the Petitioner's right hip condition was not related to the
February 23, 2011 accident.

Dr. Virkus noted that the bending and lifting mechanism was not typical for that type of hip injury.
Dr. Virkus also noted that it was unlikely that Petitioner would get a low back sprain at the same exact
time that he had a labral tear. In addition, Dr. Virkus noted that there was little mention of right hip
pain in the early medical records. While Dr. Virkus agreed that Petitioner had a labral tear, he
believed that Petitioner's symptoms of constant stabbing pain going from his back through his body
and into his testicle area, were atypical. The severity of the symptoms and the significant pain on
rotation as well as the lack of a response to an inter-articular injection of the hip, were atypical. He
also believed that they would suggest a non-hip etiology for his symptoms. See, RX2.

He noted Petitioner's movements were non-organic, but he did not believe Petitioner could work in
shipping and receiving. However, he noted that since Petitioner's hip condition was unrelated, his
inability to work would not be related to the accident of February 23, 2011. Finally, Dr. Virkus opined
that Petitioner would benefit from arthroscopic treatment of his right labral tear and reshaping of the
femoral head with an osteochondroplasty. Again, he noted it would not be related to the February 23,
2011 accident. See, RX2.
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The Arbitrator notes that a preponderance of credible evidence demonstrates that the low back
condition has resolved. The Arbitrator notes as of the February 27, 2011 visit with Dr. Belcher,
Petitioner was only treating for the hip condition. On March 5, 2012, Dr. Ghanayem found that
Petitioner could return to work and was at MMI, with regards to the low back injury. This finding was
consistent with Dr. Belcher’s findings on December 30, 2011, that Petiioner was showing
improvement and would be at maximum medical improvement within two to three months. The
Arbitrator notes that after Dr. Ghanayem’s opinion, Petitioner only sought treatment with Dr. Domb,

who was keeping Petitioner off work, because of his hip. Petitioner did not offer evidence that he
remained under treatment for the low back

The Arbitrator finds that the Petitioner’s current condition of ill-being with respect to the right hip is
not causally related to the February 23, 2011 accident. The Arbitrator notes the differences of opinion
between Drs. Virkus, Ghanayem and Domb concerning causation of the hip injuries, but finds that a
preponderance of the credible evidence supports the opinions of Drs. Virkus and Ghanayem. Dr.
Virkus opined that there was no causal connection between the hip and accident, in part, because of
the lack of any complaint by Petitioner, in the treating records, regarding his hip.

The Arbitrator notes that in his statement of facts, testimony, and histories to his doctors, Petitioner
primarily complained of having low back pain, however he also complained of right-sided pain in the
buttock and leg. The Arbitrator can find no direct mention of a hip issue until December of 2012,
when Dr. Belcher suspected that Petitioner could have another issue causing his symptoms.
Petitioner did not complain of a hip injury until he saw Dr. Domb, a hip specialist, in April of 2012.
The Arbitrator notes that Petitioner’s history to Dr. Domb that he felt hip pain immediately after the
injury is not consistent with the statement of facts and initial histories given to the providers
immediately following the injury.

Dr. Virkus also opined that there was no causation relationship of the hip injury to the accident, based
upon what he termed an “exceedingly remote” chance that the mechanism of injury could have caused
the labral tear in the hip. He also noted that the mechanism of injury described could not have caused
an injury to both the low back and the hip. The Arbitrator notes again that this opinion is supported
by the preponderance of the evidence.

Dr. Ghanayem also opined that the mechanism of injury could not have caused the tear. The
Arbitrator also notes that the treating physicians were all provided a history of injury, were advised of
Petitioner’s symptoms and conducted physical examinations, yet they never suspected or diagnosed a
hip injury until close to a year after the accident. In addition, the Arbitrator notes that Petitioner did
not offer any expert opinions addressing the mechanism of injury.

The Arbitrator also notes that Petitioner's treating physician, Dr. Domb, and Respondent’s IME
doctor, Dr. Virkus agreed that Petitioner had CAM morphology of the hip. Dr. Virkus testified that
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this was a genetic condition that predisposed Petitioner to have arthritis and labral tears. The
Arbitrator notes that Dr. Domb opined that the CAM lesion did not cause the tear, without
explanation.

Therefore, the Arbitrator finds that the Petitioner’s CAM lesion was a possible factor causing his hip
tear and that the condition of ill-being of Petitioner’s hip is not causally related to the subject accident.

J. Were the medical services that were provided to Petitioner reasonable and

necessary? Has Respondent paid all appropriate charges for all reasonable and
necessary medical services?

The Arbitrator finds that Respondent is liable for the payment of all reasonable and necessary charges
related to the treatment of the back injury. This includes charges from Northwest Community
Hospital pursuant to the medical fee schedule, with credit to Respondent for all amounts paid. The
Arbitrator specifically declines to award the balance of the bill even pursuant to the fee schedule
because there are charges for non-related conditions such as asthma. Based upon the finding that
Petitioner hip condition is not causally related to the work accident, the Arbitrator denies Petitioner’s
request for the payment of the Hinsdale Orthopedics bill.

K. Ispetitioner entitled to any prospective medical care?

The Arbitrator having found the condition of Petitioner’s hip is not related to the subject accident, the
Petitioner is not entitled to prospective medical care to his hip.

L. What temporary benefits are in dispute?

The Arbitrator finds that a preponderance of the credible evidence supports a finding that Petitioner
was entitled to the payment of temporary total disability from February 24, 2011 to March 5, 2012.
While the back injury is causally related to the accident, the Arbitrator finds that Petitioner could have
returned to work and was at maximum medical improvement for the back by March 2012. The
Arbitrator notes as of the February 27, 2011 visit with Dr. Belcher, Petitioner was solely treating the
hip injury, not the back injury. On March 5, 2012, Dr. Ghanayem found that Petitioner could return
to work and was at maximum medical improvement. This finding was consistent with Dr. Belcher’s
findings on December 30, 2011, that Petitioner was showing improvement and would be at maximum
medical improvement within two to three months.

The Arbitrator notes that after Dr. Ghanayem’s opinion, Petitioner only returned to Dr. Domb, who
was keeping Petitioner off work because of his hip. Based upon the findings concerning causation, the
Arbitrator finds that Petitioner off work status after March 5, 2012 was related lo the hip and
therefore not related to the February 23, 2011 injury. There was no further back treatment after this

14
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:‘ Injured Workers® Benefit Fund (§4(d)
)SS. | [_] Affirm with changes [ ] Rate Adjustment Fund (§8(2))
COUNTY OF COOK ) |:| Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
[ Modiy [X] None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Larry Hill,
Petitioner,
VS, NO: 11 WC 10460
Entertainment Partners, 1 5 I W C C @ 2 4 9
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses,
temporary total disability, permanent partial disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 5, 2014, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: APR 7 - 2015 MIW
TIT:yl TI R T
0 308/15 102 T mé’v('—-
51

Keyin W. Lambo




B ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HILL, LARRY Case# 11WC010460

Employee/Petitioner

ENTERTAINMENT PARTNERS | 1 5 I '%'%‘J CC @ 2 4 9

Employer/Respondent

On 11/5/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANCFF
RICHARD VICTOR

ONE N LASALLE ST SUITE 2600
CHICAGO, IL 60802

0507 RUSIN & MACIOROWSKI LTD
MARK P RUSIN

10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606



[ ] injured Workers’ Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g)
Second Injury Fund (§8(e)18)

None of the above

STATE OF ILLINOIS

COUNTY OF COOK

ILLINOIS WORKERS’ COMPENSATION COMMISSION

19CC0249

LARRY HILL Case #11 WC 10460
Employee/Petitioner

ARBITRATION DECISIOE 5

V.

ENTERTAINMENT PARTNERS
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers” Compensation Commission, in the city of Chicago, on October
20, 2014. After reviewing all of the evidence presented, the arbitrator hereby makes
findings on the disputed issues, and attaches those findings to this document.

ISSUES:

A, I____l Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?

B. |:| Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

D. |:| What was the date of the accident?

E. |:| Was timely notice of the accident given to the respondent?

F. Is the petitioner's present condition of ill-being causally related to the injury?
G. |:| What were the petitioner's earnings?

H. D What was the petitioner's age at the time of the accident?

L |::| What was the petitioner's marital status at the time of the accident?
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J. Were the medical services that were provided to petitioner reasonable and

necessary?
K. [ ] What temporary benefits are due: [[] TPD [] Maintenance ] TTD?
L. What is the nature and extent of injury?
M. D Should penalties or fees be imposed upon the respondent?
N. D Is the respondent due any credit?
0. |:| Prospective medical care?

FINDINGS

» On August 23, 2010, the respondent was operating under and subject to the provisions
of the Act.

+» On this date, an employee-employer relationship existed between the petitioner and
respondent.

= Timely notice of this accident was given to the respondent.

+ In the year preceding the injury, the petitioner earned $56,638.40; the average weekly
wage was $1,098.20.

+ At the time of injury, the petitioner was 69 years of age, married with no children under
18.

« The parties agreed that the petitioner received temporary total disability benefits for 5-
3/7 weeks, from March 13, 2011, through April 20, 2011.

ORDER:

» The petitioner’s request for temporary total disability and permanent partial disability
benefits is denied.

« All claims for benefits for the petitioner’s shoulders are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.
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W M November 5, 2014

Signature of Arbitrator Date

NOV 5 - 2014
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On August 23, 2010, the petitioner, a Teamsters truck driver, slipped on fuel

FINDINGS OF FACTS:

while exiting his truck and fell. He reported injuring his left shoulder to both his
supervisor Joe Vannis and the set medic, Ross Kulma. The petitioner did not seek any
medical care. On December 1%, the petitioner sought care with Dr. Biafora for a left
thumb laceration occurring approximately a week earlier and reported emergency care at
Lutheran General Hospital. He followed up on December 8™ and 22™,

On January 12, 2011, the petitioner sought treatment for his right shoulder with
Dr. Biafora and reported slipping while exiting his truck and attempting to catch himself
five months earlier. Dr. Biafora noted weakness, pain and a positive impingement sign.
The doctor opined on January 24™ that an MRI arthrogram on January 21% appeared to
reveal a full-thickness tear of the supraspinatus and a partial tear of the subscapularis.
The petitioner was given an injection into his shoulder, started on physical therapy and
provided work restrictions. On March 14 Dr. Biafora recommended an arthroscopic
subacromial decompression and a possible rotator cuff repair. The petitioner declined the
surgery. On April 20", the petitioner requested a release to full duty.

FINDING REGARDING THE DATE OF ACCIDENT AND WHETHER THE PETITIONER’S

ACCIDENT AROSE OUT OF AND IN THE COURSE OF HIS EMPLOYMENT WITH THE
RESPONDENT:

Based upon the testimony and the evidence submitted, the petitioner proved that

he sustained an accidental injury to his left shoulder on August 23, 2010, arising out of

and in the course of his employment with the respondent.
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FINDING REGARDING WHETHER THE MEDICAL SERVICES PROVIDED TO PETITIONER
ARE REASONABLE AND NECESSARY:

The petitioner did not seek or receive any medical care for his left shoulder. The
medical care rendered the petitioner for his right shoulder is not related to the August 23,
2010, accident. Therefore, the medical care rendered the petitioner for his right shoulder
was not reasonable or necessary and the cost of the medical care is denied.

FINDING REGARDING WHETHER THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
IS CAUSALLY RELATED TO THE INJURY:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove that his current condition of ill-being with his left or right shoulder is causally
related to the work injury. The petitioner reported an injury to his left shoulder to his
supervisor and the set medic on August 23, 2010. The petitioner was able to continue
working after his left shoulder injury and did not seek or receive any medical care for his
left shoulder. Also, prior to January 12, 2011, the petitioner did not seek any medical care
for an injury to his right shoulder nor did he complain of any right shoulder symptoms
even though he received urgent and emergency medical care on numerous occasions for
other medical problems. The petitioner is not credible. All claims for benefits for the
petitioner’s right shoulder are denied.

FINDING REGARDING THE AMOUNT OF COMPENSATION DUE FOR TEMPORARY TOTAL
DISABILITY:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove any entitiement to temporary total disability benefits while disabled due to his right

shoulder condition. The petitioner’s request for temporary total disability benefits is

denied.
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FINDING REGARDING THE NATURE AND EXTENT OF INJURY:
Based upon the testimony and the evidence submitted, the petitioner failed to

prove that he is entitled to any permanent partial disability benefits for either his left or

right shoulder.
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Page 1
STATE OF ILLINOIS ) X' Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (5§4(d))
) SS. D Affirm with changes l:l Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ reverse [ ] Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
D Modify lZ None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Matthew Blakey,
Petitioner, (34 0
151%WCCO25
VS, NO: 12 WC 33516

Springfield Public Schools - Dist. #1886,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of medical expenses, prospective
medical expenses, causal connection, temporary total disability, permanent partial disability, and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 24, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $1,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

(98 Het

DATED:
APR 7 - 2015 DEvidiNGore

DLG/gaf
0: 3/25/15 »«%«4 Q‘M
45

Stephepn Mathis

7/
/Z"' %K/

Mario Basurto




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BLAKEY, MATTHEW Case# 12WC033516

151WCC0250

SPRINGFIELD PUBLIC SCHOOLS-DIST #186
Employer/Respondent

On 7/24/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1824 STRONG LAW OFFICES
ED PRILL

3100 N KNOXVILLE AVE
PEORIA, IL 61603

0265 HEYL ROYSTER VOELKER & ALLEN
BRETT SIEGEL

PO BOX 9678

SPRINGFIELD, IL 62781



STATE OF ILLINOIS )

)SS.
COUNTY OF SANGAMON )

[ tnjured Workers' Benefit Fund (§4(d))
[_] Rate Adjustment Fund (§8(g))

[_] second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION 5 FIR C C @ 2 5 0

Matthew Blakey Case # 12 WC 33516
Employee/Petitioner

v Consolidated cases: n/a

Springfieid Public Schools - Dist. #186
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Springfield, on May 22, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [_] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?
‘:I Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
3 D What was the date of the accident?
El Was timely notice of the accident given to Respondent?
[X] Is Petitioner's current condition of ill-being causally related to the injury?
. ] What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
. What temporary benefits are in dispute?
[JTPD [] Maintenance X TTD
L. @ What is the nature and extent of the injury?
M. I___' Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. [ Jother _

- Tmoammgognw

=

ICArbDec 2710 100 W. Randolph Street #8-200 Chicago, IL 6060! 312/814-6611 '.T'oll-ﬁ'ee 866/352-3033  Web site: www.iwcc.il.gov
Downstate qffices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On September 12, 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, the parties stipulated that Petitioner earned $1,119.46; the parties further
stipulated that the average weekly wage was $279.87.

On the date of accident, Petitioner was 43 years of age, single with 3 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 6, for
medical services provided to Petitioner on September 12, 2012, as provided in Sections 8(a) and 8.2 of the Act,
subject to fee schedule. All other medical bills are denied.

Based upon the Arbitrator’s Conclusions of Law, all other compensation benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

-

L%
%,,, July 18. 2014

William R. Gallagher, A}‘bitratcg ’ Date

ICArbDec p. 2

L2 4 10
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on September 12, 2012.
According to the Application, Petitioner was assaulted while breaking up a fight at school and
sustained injuries to the neck, back and whole person. Respondent stipulated that Petitioner

sustained a work-related accident; however, Respondent disputed liability on the basis of causal
relationship.

At the time of the accident, Petitioner had worked for Respondent for a very brief period of time
having just been hired in August, 2012. Petitioner testified that his job title was an In-House

Advisor and that his job duties required him to deal with discipline issues of high school
students.

Petitioner testified that prior to reporting to work on September 12, 2012, he had been to an eye
doctor and received some drops in his eyes. For this reason, Petitioner's eyes were dilated and his
vision was impaired. Petitioner stated that he reported his vision problem to his supervisor, Fred
Devoe, but that he was directed to go to work even though he had some visual impairment.

At the time of the accident, Petitioner was in a room that was occupied by students that were
being held for what amounted to detention. Petitioner then heard what he described as "gang
talk" and then observed two bodies (he could not be certain exactly who they were because of his
vision problems) pushing and shoving one another. Petitioner attempted to separate the two
individuals and, when he did so, a third student got involved. At that time, Petitioner testified
that he was struck in the mid-back and neck by some objects, one of which he believed was a

chair. Petitioner got on a walkie-talkie and requested assistance. Shortly thereafter, security and
the police arrived as well as Fred Devoe.

Fred Devoe testified on behalf of the Respondent and confirmed that he was one of Petitioner's
supervisors. He stated that on the moming of September 12, 2012, Petitioner gave him a note
from his doctor which indicated that Petitioner was released return to work without restrictions
but that it also indicated that Petitioner was to be excused from work/school. A copy of the note
from Dr. Randal Peterson dated September 12, 2012, was received into evidence at trial and it
indicated that Petitioner was released to return to work without restrictions but that the patient
(Petitioner) had been seen in his office that day and was to be excused from work/school
(Petitioner's Exhibit 2). Devoe testified that he informed Petitioner that it was Petitioner's
decision whether or not to work that day and that he did not ever advise Petitioner that he was
required to work that day. Devoe also stated that afier he and others entered the room he
observed Petitioner and Petitioner did not inform him that he had sustained any injuries.

Justyce Goleash testified on behalf of the Respondent. At the time of the trial, Goleash was a
senior at Southeast High School. In September, 2012, Goleash was a sophomore and was present
on the date of accident on September 12, 2012. She confirmed that the fight started because some
students started arguing about gang-related matters. Goleash testified that she had an
unobstructed view of the altercation and the Petitioner's attempts to intervene; however, she
stated that Petitioner was not struck by any chairs or foreign objects.

Matthew Blakey v. Springfield Public Schools - Dist. #186 12 WC 33516
Page 1
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Goleash also testified that she had her cell phone and that she was able to video a substantial
portion of the altercation. Her video was subsequently obtained and copied by the School
District. A DVD of the video was received into evidence at trial. On cross-examination, Goleash
did agree that while she was recording the altercation she may have missed some portions of the

fight because she was paying more attention to what was being recorded on the phone rather than
the altercation itself.

The Arbitrator watched the video which was approximately three and one-half minutes in length.
The Petitioner is in portions of the video which did show him being struck in the right hand by
an object; however, Petitioner was not observed being struck in the back, neck or head areas by

any flying objects. Further, Petitioner was not seen or heard calling on a walkie-talkie for help
(Respondent's Exhibit 1).

Petitioner prepared an Employee Report of Occupational Injuries or Ilinesses form on September
12, 2012, which indicated that he was hit with a chair on the hand, back and head (Petitioner’s

Exhibit 2). Petitioner continued to work for the remainder of the day and went to the ER of
Memorial Medical Center that evening.

At the ER, Petitioner gave a history of breaking up a fight at school and being hit in his hand,
head and back with a chair. CT scans of both the head and cervical spine were obtained, both of
which did not reveal any acute findings. Clinical examination of the Petitioner did not reveal any

bruising or abrasions and examination of both the head and back revealed no external signs of
trauma (Petitioner’s Exhibit 2).

On September 15, 2012, Petitioner sought treatment at Springfield Accident and Pain Center
where he was treated by Dr. John Warrington, a chiropractor. Dr. Warrington authorized
Petitioner to be off work and provided chiropractic care to the head, neck, upper back and right
shoulder areas. While still being treated by Dr. Warrington, Petitioner was involved in a motor
vehicle accident on September 25, 2012. Petitioner testified that this caused an injury to his
lower back that was separate and distinct from the anatomical areas he injured as a result of the
work-related accident. Dr. Warrington also treated Petitioner for his low back symptoms and
opined that the low back injury was new and that the upper back and neck pain were exacerbated
by the motor vehicle accident (Petitioner's Exhibit 4).

At the direction of Respondent, Petitioner was examined by Dr. Joseph Monaco, an orthopedic
surgeon, on January 15, 2013. In conjunction with his examination of Petitioner, Dr. Monaco
reviewed medical records, the CT scans and the video provided to him by Respondent. When
seen by Dr. Monaco, Petitioner informed him that he was struck by a chair on more than one
occasion in the upper back, base of the neck and right shoulder. He also stated that he was kicked
several times (Respondent's Exhibit 6; p 7).

On clinical examination, Dr. Monaco initially noted that Petitioner was morbidly obese and that
he weighed 430 pounds and 6’ 3” tall. Dr. Monaco's findings on examination of Petitioner's
shoulders, cervical, thoracic and lumbar spine were normal. Dr. Monaco concluded that
Petitioner sustained a mild contusion to his right hand, upper back and back of his neck as a
result of the accident of September 12, 2012, the findings on examination were normal and that

Matthew Blakey v. Springfield Public Schools - Dist. #186¢ 12 WC 33516
Page 2
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Petitioner had no current condition of ill-being causally related to the accident of September 12,
2012. Because of the absence of any radicular symptoms, Dr. Monaco also opined that
electrodiagnostic studies were not necessary (Respondent's Exhibit 6; pp 11-13).

Petitioner continued to be treated by Dr. Warrington through February 6, 2013. While it is not

specifically stated in Dr. Warrington's records, Petitioner testified that he was released to return
to work after December 25, 2012,

On February 5, 2013, Petitioner was seen by Dr. Edward Trudeau. At that time, Petitioner had
complaints of pain and parasthesias in both upper extremities, more in the right than left. Dr.

Trudeau perform nerve conduction studies which he opined revealed right brachial plexopathy,
but were otherwise normal.

Dr. Monaco was deposed on April 8, 2014, and his deposition testimony was received into
evidence at trial. Dr. Monaco's deposition testimony was consistent with his medical report and
he reaffirmed his opinions that Petitioner only sustained mild contusions, that his findings on
examination were normal and that Petitioner had no current condition of ill-being causally
related to the accident of September 12, 2012. He further opined that additional treatment,
including electrodiagnostic studies, were not indicated because of the lack of radicular symptoms
(Respondent's Exhibit 3; pp 18-25).

When deposed, Dr. Monaco also provided opinions regarding Dr. Trudeau's diagnosis of a right
brachial plexopathy. He opined that the blunt force trauma described by Petitioner would not
cause such an injury due, in part, to the fact that Petitioner was morbidly obese and that there
were several inches of padding protecting the brachial plexus. Further, he stated that such an
injury would not cause pain in the upper back or neck (Respondent's Exhibit 3; pp 33-35).

At trial, Petitioner testified that he did not return to work for Respondent because of fear for his

own safety. He still has persistent complaints of neck, back and shoulder pain as well as
headaches.

Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's current condition of ill-being is not causally related to
the accident of September 12, 2012.

In support of this conclusion the Arbitrator notes the following:

Petitioner's testimony that he was compelled by Fred Devoe to work in spite of his vision
problems is questionable. The note from Dr. Peterson is inconsistent because it indicates that
Petitioner was released return to work without restriction while also indicating that Petitioner
needed to be excused from work/school. Devoe testified that he informed Petitioner that it was
Petitioner’s decision whether or not to work that day.

Matthew Blakey v, Springﬁeld Public Schools - Dist. #186 12 WC 33516
Page 3
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Petitioner's testimony that he was struck in the middle back and neck by various objects being

thrown, one of which was a chair, is contrary to the testimony of the witness, Justyce Goleash,
and the video.

The Arbitrator finds Petitioner's credibility to be suspect.

When Dr. Monaco examined Petitioner on January 15, 2013, he opined that the findings on
examination were normal, that Petitioner had no conditions of ill-being causally related to the
accident of September 12, 2012, and that further treatment, including electrodiagnostic studies,
was not indicated. When deposed, he also stated that the brachial plexopathy diagnosed by Dr.
Trudeau was not related to the accident due, in part, to Petitioner's morbid obesity.

The Arbitrator finds Respondent's Section 12 examiner, Dr. Monaco, to be credible.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that the medical treatment provided to Petitioner on the date of the
accident was reasonable and necessary and that Respondent is liable for payment of the medical
bills incurred therewith. All other medical bills are denied.

Respondent shall pay reasonable and necessary medical expenses as identified in Petitioner's
Exhibit 6 for medical services provided to Petitioner on September 12, 2012, as provided by
Sections 8(a) and 8.2 of the Act, subject to the fee schedule. All other medical bills are denied.

In regard to disputed issues (K) and (L) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes Petitioner is not entitled to payment of temporary total disability or

permanent partial disability benefits because of the Arbitrator's conclusion of law in disputed

issue (F).

A

William R. Gallagher, Arbitrator (/)

Matthew Blakey v. Springfield Public Schools - Dist. #186 12 WC 33516
Page 4
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D Injured Workers’ Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
I:I Second Injury Fund (§8(e)18)

Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF MADISON ) [ ] reverse
I:' PTD/Fatal denied
[ ] Modify [X] None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Mona McElvain,

Petitioner, 1 5 I W C C @ 2 5 1

VS. NO: 06 WC 52036

Arrow Group,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, medical expenses, prospective medical expenses, permanent partial
disability, and being advised of the facts and law, affirms and adopts the Decision of the

Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed January 8, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $65,500.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File fﬁview in Circuit Court,

wd 5t

DATED:
APR 7 - 2015 David L. Gore

DLG/gaf -J-\
0O: 3/25/15 '
0 % AN
Stephgil Mathis
P %/’

Mario Basurto




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

McELVAIN, MONA Case# 06WC052036

Empioyee/Petitioner 1 5 I ‘ﬂ CC 0 2 5 E

ARROW GROUP
Employer/Respondent

On 1/8/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

4463 GALANTI LAW OFFICES PC
LESLIE N COLLINS

PO BOX 89

EAST ALTON, iL 62024

4942 LEAHY WRIGHT & ASSOC LLC
KEVIN M LEAHY

10805 SUNSET OFFICE DR #306
ST LOUIS, MO 63127



STATE OF ILLINOIS )

)SS.
COUNTY OF MADISON )

[ ] mjured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(2))

|_] second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION

arprrraTioNDECSIoN | S TWCC (025 1

Mona McElvain Case # 06 WC 52036
Employee/Petitioner

V.

Arrow Group
Employer/Respondent

Consolidated cases:

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on October 25, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [ Iwas Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

. |Z Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
: I:I What was the date of the accident?

@ Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. |:| What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
] TPD [ Maintenance TTD
L. What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. [ |Other

O w

mrrmommy
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On November 14, 2006, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident,

In the year preceding the injury, the parties stipulated Petitioner earned $28,142.40; the average weekly wage
was $541.20.

On the date of accident, Petitioner was 46 years of age, married with 0 dependent child(ren).

Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 9, as
provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

Respondent shall pay Petitioner temporary total disability benefits of $360.80 per week for 91 3/7 weeks
commencing November 14, 2006, through December 7, 2006; July 10, 2007 through October 26, 2007; and
August 4, 2010, through December 27, 2011, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $324.72 per week for 100 weeks

because the injury sustained caused the 20% loss of use of the body as a whole, as provided in Section 8(d)2 of
the Act.

RULES REGARDING ArpeaLs Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

December 30, 2013

Date

William R. Gall
ICArbDec p.2
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged she sustained an
accidental injury arising out of and in the course of her employment for Respondent on
November 14, 2006. According to the Application, Petitioner heard her neck while picking up

parts and sustained a disability to her neck. Respondent disputed liability on the basis of
accident, notice and causal relationship.

Petitioner worked for Respondent as a production worker and her job duties required her to pack
boxes with various metal parts used in the assembly of steel storage sheds. These parts were on a
moving conveyor belt and included frames and channels, some of which were six to seven feet
long. Petitioner testified that on November 14, 2006, she was in the process of lifting some of the
metal parts and that she experienced a popping sensation in three places in her neck. She
reported this to her supervisor and sought medical treatment at the ER of St. Joseph’s Hospital in
Breese that same day. According to the ER records, Petitioner had headaches and neck pain with

tingling in both arms. A CT scan was performed which revealed post-operative changes and
metal hardware at the C5-C6 level.

Petitioner was seen by Dr. George Schoedinger, an orthopedic surgeon, on November 21, 2006.
Petitioner provided Dr. Schoedinger with a history of having sustained a work-related injury on
November 14, 2006. Dr. Schoedinger examined Petitioner and noted that Petitioner had a
diminished range of motion of the neck and reduced grip strength on the right side. He also noted
that Petitioner had a prior fusion at C5-C6 and opined that Petitioner may have sustained a
cervical disc rupture. He ordered an MRI scan and authorized Petitioner to remain off work. The
MRI scan was performed on November 27, 2006, which revealed the post operative changes and
fusion at C5-C6 and extradural defects at C3-C4 and C4-C35, and a small encroachment at C6-

C7. Dr. Schoedinger saw Petitioner on December 7, 2006, and prepared a status report which
stated that Petitioner was unable to work.

Dr. Schoedinger initially treated Petitioner for prior cervical/neck problems from October
through December, 1989. On July 9, 2001, Dr. Schoedinger performed surgery for a ruptured
disc at C5-C6 performing fusion surgery with insertion of metal hardware at that level. Dr.
Schoedinger subsequently treated Petitioner for a work-related injury that occurred on November
9, 2001. Dr. Schoedinger ordered an MRI scan which was performed on December 11, 2001,
which revealed posterior disc protrusions at C3-C4 and C4-C5. He opined that Petitioner

aggravated a pre-existing injury. On May 22, 2002, Dr. Schoedinger opined that Petitioner was at
MMI and released her to return to work without restrictions.

Petitioner’s family physician was Dr. Richard Funneman, and, when he saw Petitioner on June 4,
2004, she informed him that she had been assauited by her husband and had numerous symptoms
including neck pain with left arm numbness. An MRI of the cervical spine was performed on
June 8, 2004, which revealed a disc herniation at C5-C6 and a small osteophyte at C6-C7. Dr.
Funneman’s office record of July 13, 2004, included a recommendation that Petitioner have neck
surgery; however, it did not identify the level of the cervical spine where the surgery was to be
performed or the type of surgery being recommended.

Mona McElvain v. Arrow Group 06 WC 52036
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Subsequent to the work-related injury and the examinations of November 21, 2006, and
December 7, 2006, Dr. Schoedinger saw Petitioner again on June 1, 2007. At that time,
Petitioner informed Dr. Schoedinger that she was not working and had been treated for some
other health issues. In regard to her ongoing cervical complaints, Dr. Schoedinger recommended
cervical discography. Dr. Schoedinger saw Petitioner again on July 10, 2007, and opined that she
should have an MRI of the cervical spine performed and, because of the driving distance
between Pocahontas and East St. Louis, Illinois, that she should be excused from jury duty in
East St. Louis, Illinois. He also stated that Petitioner should not engage in any activities that
required the use of her upper limbs for any prolonged period of time. Dr. Schoedinger
subsequently released Petitioner to return to work without restrictions on October 24, 2007.

In February and March, 2009, Petitioner was treated by Dr. Ei S. Lin and received some epidural
steroid injections to the cervical spine which provided some relief of her symptoms. Dr. Lin's

records did not indicate whether the Petitioner was authorized to be off work during the time that
he provided treatment to her.

Apparently because of a number of other health issues, Petitioner was not seen again by Dr.
Schoedinger until July 12, 2010. Dr. Schoedinger renewed his recommendation that Petitioner
have a cervical discogram. On July 20, 2010, Petitioner had a cervical discogram at C6-C7 which
reproduced Petitioner's symptoms. At that time, Dr. Schoedinger recommended that Petitioner
have disc surgery and a fusion with metal hardware and he performed that procedure on August
4, 2010. Petitioner remained under Dr. Schoedinger's care following the surgery. When Dr.
Schoedinger saw Petitioner on December 27, 2011, he opined that she was at MMI and
discharged her from active medical treatment at that time.

Dr. Schoedinger was deposed on January 11, 2012, and his deposition testimony was received
into evidence at trial. Dr. Schoedinger's testimony was consistent with his medical records. In
regard to the issue of causality, Dr. Schoedinger testified that the prior fusion at C5-C6 was
healed and that the accident of November 14, 2006, caused a disc hemiation at C6-C7 which
necessitated the surgery that he performed at that level. In arriving at that opinion, Dr.
Schoedinger noted that Petitioner had fully recovered from the prior fusion surgery at C3-C6. Dr.

Schoedinger agreed that when he released Petitioner on December 27, 2011, she could return to
work without restrictions.

At the direction of Respondent, Petitioner was examined by Dr. Robert Backer, a neurosurgeon,
on March 30, 2012. In connection with his examination of Petitioner, Dr. Backer reviewed
medical treatment records that were provided to him. Dr. Backer opined that Petitioner had
degenerative changes at C6-C7 that predated the accident of November 14, 2006, and that the
medical did not support that there was any new pathology at that level related to the accident of
November 14, 2006. Dr. Backer was deposed on July 18, 2012, and his deposition testimony was
consistent with his medical report. He reaffirmed his opinion that there was not a causal
relationship between the accident of November 14, 2006, and the disc pathology that was found
at C6-C7. This was based on Petitioner's long-standing degenerative disc disease and symptoms

in the cervical spine and that there was no evidence that Petitioner sustained an injury on
November 14, 2006.

Mona McElvain v. Arrow Group 06 WC 52036
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Conclusions of Law
In regard to disputed issues (C) and (E) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner sustained an accidental injury arising out of and in the

course of her employment for Respondent on November 14, 2006, and that she gave notice to
Respondent within the time prescribed by the Act.

In support of this conclusion, the Arbitrator notes the following:
Petitioner testified that while she was in the process of lifting metal parts, she experienced a

popping sensation in three areas of her neck and that she reported this accident to her supervisor
immediately thereafter. This testimony was unrebutted.

In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's current condition of ill-being is causally related to the
accident of November 14, 2006.

In support of this conclusion, the Arbitrator notes the following:

While Petitioner had significant symptoms and issues regarding the cervical spine that pre-dated
the accident of November 14, 2006, including fusion surgery at C5-C6, no disc herniation at C6-
C7 was diagnosed prior to the accident of November 14, 2006.

Prior to November 14, 2006, Dr. Schoedinger treated Petitioner for cervical spine issues and
performed the prior fusion surgery at C5-C6. Dr. Schoedinger opined that Petitioner had fully

recovered from the prior surgical procedure and that the disc pathology at C6-C7 was related to
the accident of November 14, 2006.

In regard to the issue of causality, the Arbitrator finds the opinion of Petitioner's treating

physician, Dr. Schoedinger, to be more persuasive than that of Respondent's Section 12
examiner, Dr. Backer.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable

and necessary and that Respondent is liable for payment of the medical bills associated
therewith.

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 9, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

Mona McElvain v. Arrow Group 06 WC 52036
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The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits for 91
3/7 weeks, commencing November 14, 2006, through December 7, 2006; July 10, 2007 through
October 26, 2007; and August 4, 2010, through December 27, 2011.

In support of this conclusion the Arbitrator notes the following:

The Petitioner was not able to work and was under active medical treatment during the
aforestated periods of time because of her cervical/neck condition.

In regard to disputed issue (L) your Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner has sustained permanent partial disability to the extent
of 20% loss of use of the body as a whole.

In support of this conclusion the Arbitrator notes the following:

Petitioner sustained a herniated disc at C6-C7 which required a fusion with metal hardware at
that level; however, Petitioner was ultimately released to return to work without restrictions.

=14

William R. Gallagher, Arbltrat

Mona McElvain v. Arrow Group 06 WC 52036
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§3(g)}
COUNTY OF ) ) |:| Reverse |:| Second Injury Fund (§8(e}18)
WILLIAMSON [ ] PTD/Fatal denied
& Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
TERRY BURNS,
Petitioner,
Vs, NO: 10 WC 49378
THE AMERICAN COAL CO., 1 5 I W C C 0 2 5 2
Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of occupational disease, causal
connection. nature and extent, and “Sections 1(d)-(f) and 19(d),” and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

Although we affirm the Arbitrator’s finding that Petitioner has radiologically significant
simple coal workers’ pneumoconiosis (CWP), we find that he has failed to prove that he suffers
from chronic obstructive pulmonary disease (COPD). On this issue, we find the opinion of Dr.
Castle most persuasive and most consistent with Petitioner’s pulmonary function test and
medical records.

Petitioner testified that he can only walk a quarter to half a mile at a regular pace on level
ground before he becomes short of breath. He testified that he can only climb two flights of
stairs before he has to stop and rest. He testified that he can’t carry his grandkids the way he
used to and can’t climb up a ladder without stopping to catch his breath. T.30. However, this
testimony is not consistent with the medical records, which contain numerous references to
Petitioner’s significant physical abilities and lack of pulmonary complaints including:

6/15/09  Dr. Parham: ...doing well; can exercise 25 min. without stopping...; lungs clear
(Px7)
8/5/09 Dr. Keller: feels good; ...exercises a lot; does treadmill 1.85 3% incline (Px7)
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12/4/09

12/8/10
6/8/11
6/29/11
12/7/11
12/8/11
12/16/11

6/6/12
6/25/12

9/20/12

12/3/12

12/5/12
5/22/13

6/5/13
12/4/13
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Dr. Parham: doing very well; exercises for 2 miles multiple times per week; can
run as fast as 6 mph at the end of his working; also lifting weights without
significant limitation due to dyspnea; ... no complaints at this time; lungs clear
(Rx8)

Dr. Keller: feels great — n/c — goes to cardiac rehab; walked 5-8 miles; no SOB or
chest pain, exercise capacity better, no chest pain, or palp, ...energy level good
(Px7)

Dr. Keller: exercises; no chest pain; runs 5 miles qd; no palp; (Rx7)

Dr. Parham: doing wonderful; works out on a regular basis and did so this
morning without difficulty; ... Lungs clear...respiratory effort normal (Rx7)

Dr. Keller: feels ok, no chest pain or SOB; walks 5 miles qd; (Rx7)

Dr. Chong (nephrology): Denied history of COPD or asthma; (Rx7)

Dr. Parham: ...doing well; can do 9 miles on a stationary bicycle without
difficulty; (Rx7)

Dr. Keller: no chest pain or SOB; exercises qd 2.5 miles; (Rx7)

Dr. Parham: doing very well; exercises almost 2 hours a day without any
limitation; has no complaints; ...Lungs clear...respiratory effort is normal (Rx8)
Dr. Parham: doing well; worked for 30 min. this moming on the elliptical and
lifted weights for an hour and a half and did so without CHF symptoms or chest
discomfort. ...Lungs clear; ...He has an excellent exercise capacity as described
above, (Rx7)

Dr. Parham: doing well; was at gym at 3:00 this morning working out; “doing
quite well and is without complaints™; Lungs clear; respiratory effect is normal
(Rx7)

Dr. Keller: no chest pain or SOB; (Rx7)

Dr. Keller: consult regarding black lung; denies he has any diff breathing, no prod
cough; exercises qd. Not sob; x-ray showed he has black lung. PFT was good at
Springfield; Hx old histoplasmosis; had worked in mine 33 years; ...Lungs clear
(Rx7)

Dr. Keller: no chest pain, sob or palp; ... lungs clear; (Rx7)

Dr. Keller: feels wonderful, no chest pain or sob. ... lungs clear (Rx7)

Based on the above and our review of the entire record, we find that Petitioner has
sustained the loss of use of 5% of the person as a whole under §8(d)2 of the Act and modify the
decision accordingly.

All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $575.65 per week for a period of 25 weeks, as provided in §8(d)2 of the
Act, for the reason that the injuries sustained caused the 5% loss of the person as a whole.

[T IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $14,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review i m Cir ult Court.

( ! M /
DATED: APR 1 0 2015 1 endt l
SE/

O: 3/4/15 Joshuz D. Luskin .
4 W et

Ruth W. White




i ILLINOIS WORKERS' COMPENSATION COMMISSION
' NOTICE OF ARBITRATOR DECISION

BURNS, TERRY Case# 10WC049378

Employee/Petitioner

THE AMERICAN COAL CO 1 5 I W CC 0 2 5 2

Employer/Respondent

On 7/10/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A éopj; of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
BRUCE R WISSORE

300 SMALL STSUITE 3
HARRISBURG, 1L 62546

1662 CRAIG & CRAIG
KENNETH F WERTS
PO BOX 1545

MT VERNON, IL 62864
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STATE OF ILLINOIS )

)8S.
COUNTY OF WILLIAMSON )

[ ] mjured Workers’ Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))

(] second Injury Fund (§8(e)18)

m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

TERRY BURNS Case # 10 WC 49378
Employee/Petitioner

V.

THE AMERICAN COAL CO.
Employer/Respondent

__An_Application for Adjustment of Claim was filed in this matter. and a Notice of Hearing was mailed to each

party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Herrin, on April 3, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

. |Z] Did a disease occur that arose out of and in the course of Petitioner's employment by Respondent?
. [_] What was the date of the accident?

D Was timely notice of the accident given to Respondent?

|Z] Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's eamings?

. |:| What was Petitioner's age at the time of the accident?

. D What was Petitioner's marital status at the time of the accident?

I D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K What temporary benefits are in dispute?
L] TPD ] Maintenance O 1D

L. !Z] What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. Other: Disease/Exposure, Causation, OD Act Sections 1(d)-(f) and 19(d).

T oOMmMmoow

b
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FINDINGS

On April 4, 2008, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner 4id sustain an exposure and disease that arose out of and in the course of employment,
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $49,889.32; the average weekly wage was $959.41.

On the date of accident, Petitioner was 53 years of age, single with 0 dependent children.

Petitioner kas received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Darnandont rhnll b ntrren o aradit Af 08 P TTT 008 £.- TETL- 28 L snnintonnnae asmd $0 Do athae aeafie e
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a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $575.65/week for 50 weeks, because the
injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

RULES REGARDING ArpEALS Unless a party files a Petition for Review within 30 days afier receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

g(]%\ 06/13/2014
L

Signature of Arbitrator Date
ICArbDec p. 2

JL1o 7014
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)SS
COUNTY OF WILLIAMSON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

TERRY BURNS
Employee/Petitioner

v. Case # 10 WC 49378

THE AMERICAN COAL CO.
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

~  FINDINGS OF FACT

Petitioner, Terry Burns, was born in 1954, and was 39 years old on the day of trial. After graduating
from high school Petitioner obtained an Associate’s Degree in electronics. He worked as a coal miner for thirty
years, where he was regularly exposed to coal dust, silica dust, diesel fumes, and roof bolting giue firmes.
Petitioner was 53 years old when he last worked as a master operator in the preparation plant of Respondent,
American Coal Company’s Galatia mine on April 4, 2008. He went to his doctor and ended up in the
emergency room. He was diagnosed with significant heart problems. He did not return to the mines and was
awarded Social Security Disability because of his heart. His lawyer advised him to seek disability based on his
heart condition. Petitioner stated that he discussed his breathing problems with his physician and was referred to
Dr. Dani Tazbaz, who has since left the Southern Iilinois area.

After obtaining his Associate’s Degree, Petitioner began work at Clarida Engineering performing
surveying, construction, and sewer work. He then worked for Amax Coal for two years, and then went to
Southwestern Coal Company for another two years. He returned to Clarida and was sent to Kerr-McGee to
work on the construction phase of the Galatia mine. Petitioner worked above and below ground for Respondent,
and first noticed his breathing problems in the mid-to- early 1990s while shoveling coal. He would become
short of breath and would have to sit and rest. He also had a cough. Petitioner described the shovel, the weight
of the coal, and the action of shoveling and tossing the coal up to the belt line. Petitioner stated that his face was
black by the time he finished. In his last job, Petitioner was required to leave the control room constantly when
the mine was not producing. At these times he was required to work on repairs or shovel coal. In any mining job
he ever held he was subject to be called in to shovel when there was a coal spill from a problem with the belt. It

was a time pressure job that had to be done to get production running again. Petitioner quit mining because he
felt he could not do it anymore.

Petitioner stated that currently he is able to walk between a quarter to a half of 2 mile on level ground
before noticing his breathing issues. He can climb two flights of stairs before having to stop due to
breathlessness. His breathing problems have gradually worsened since their onset and affect his daily activities.
He cannot carry his grandchildren the way he used to, and cannot climb a ladder without having to stop and
stand a minute at the top to catch his breath. Tying his shoes also requires taking a breath.

1
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Petitioner stated he does not take the breathing medicine Dr. Tazbaz prescribed because he takes enough
medicine for his heart, and is worried about his liver and kidney function. Petitioner smoked from the mid-
1970s until January 2007. He stated he quit because he was worried about his breathing. Besides his breathing

and congestive heart failure, Petitioner has no other health issues. He would not be physically able to perform
his job in the mines today.

On cross-examination, Petitioner stated that he had no intention of quitting the mines when he was
hospitalized. He would have liked to have worked until age sixty-five. Petitioner stated that in October 2008, he

had a defibrillator implant and then went on a prescription of Amiodarone. He is seeing Dr. Chong for a weak
kidney condition.

Petitioner stated that the shortness of breath he experiences from his heart is different from the shortness

of breath he experiences though his years of mining. He stated that the heart-related breathlessness is caused by
liquid in his lungs.

Petitioner submitted the radiologic interpretations of B-reader;radiologist, Dr. Henry Smith. Dr. Smith
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(CWP) in all lung zones, category 1/0. He also observed cardiomegaly and a calcified granuloma in the nght
mid-lung. Petitioner’s chest film of October 18, 2010 showed CWP opacities in the mid and lower zones ina
profusion of 1/0. Also noted were the aforementioned nodules in the right mid-lung and cardiomegaly. Dr.
Smith interpreted the CT scans of April 10, 2008 and February 10, 2009 as showing CWP in all lung zones,
category 1/0 with the pulmonary nodule being again noted. (Petitioner’s Exhibit (PX) 3).

Petitioner also submitted the chest x-ray interpretations of B-reader/radiologist, Dr. Michael Alexander
and B-reader/pulmonologist, Dr. Robert Cohen. Dr. Alexander interpreted the October 18, 2010 film as positive
for CWP in all lung zones, category 1/0 with right mid lung zone nodules that were probably granulomas. An
enlarged heart was present. (PX 4). Dr. Cohen read the September 17, 2010 chest film as positive for CWP in
all zones, category 1/0. The right mid lung zone nodule was noted. Dr. Cohen also reviewed the CT scans of
February 10, 2009 and April 10, 2008. Dr. Cohen saw CWP opacities scattered throughout the upper lobes
between one and three millimeters. The right lung nodules were noted. (PX 5).

At his attorney’s request, Petitioner was examined by Dr. Glennon Paul on November 11, 2011. Dr. Paul
has worked in Springfield for thirty-two years and is the Medical Director of St. John’s Respiratory Therapy
Department. He teaches intemal and pulmonary medicine at the STU Medical School. Dr. Paul is the senior
physician at the Central Illinois Allergy and Respiratory Care Clinic, which has six doctors specializing in
allergy and pulmonary disease. He has written a book on asthma. In his practice he interprets about 5,000 chest
x-rays and pulmonary function tests each year. He has treated coal miners since the 1970s. He has examined
coal miners for state and federal claims, testifying primarily for coal companies. (PX 1, pp. 6-8).

Petitioner told Dr. Paul that he is able to go up and down stairs or walk a mile without severe shortness
of breath. He has congestive heart failure and an ejection fraction of less than 20%. Through physical therapy
and exercise he keeps going quite well. His congestive heart failure causes fatigue, Petitioner’s chest exam and
pulmonary function tests were normal, but his chest x-ray showed changes of histoplasmosis with a large

calcified lung nodule. Multiple small fibro-nodular lesions throughout both lungs fields were indicative of
CWP. (PX 1, Dep. Exh. 2).
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Dr. Paul felt that Petitioner’s congestive heart failure and CWP were both causes of his shortness of
breath. Petitioner was not taking any breathing medication. Petitioner’s lung volumes showed hyperinflation
consistent with COPD secondary to smoking and mining exposures. (PX 1, p. 10). Because of his lung diseases
Petitioner should avoid any further mining environment exposures. Petitioner’s lung diseases caused
radiographic, clinical and physiological impairment. (PX 1, pp. 12-13). Dr. Paul stated that by definition the
lung tissue affected by CWP is impaired and cannot function. This impairment may or may not be measurable
by pulmonary function testing. Because spirometry measures lung function on a global, not localized scale, one
can have normal testing despite having pulmonary disease or even losing a lung lobe. (PX 1, pp. 17-19). A
person can have radiographically significant CWP with normal pulmonary function and arterial blood gas
testing, normal chest exams, and no shortness of breath. (PX 1, p. 21). Dr. Paul agreed that his pulmonary
function testing did not reveal an obstruction. (PX 1, pp. 37-38). Dr. Paul is not a B-reader, but when he looks at

an x-ray all that matters is the presence of disease. Grading it under the B-reader system is not important to his
view of the film. (PX 1, p. 40).

Petitioner’s treating physician, Dr. Jack Keller, testified that he has practiced in Southern Illinois since
1979, During this time he has treated current and former coal miners. He began treating Petitioner in 1992. (PX
2, PP- 4-5). Dr. Keller stated that Petitioner began gettmcr chest CT scans aﬁer becommg acutely ill in 2008 w1th
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performed to look for CWP. (PX 2, pp. 6-7). Petitioner received a pulmonary consultation at the request of hlS
cardiologist. (PX 2, p. 8). Dr. Keller answered questlons posed in a letter from Petitioner’s counsel. (PX 6). He
felt Petitioner had COPD secondary to coal mining and smoking based on probable x-ray findings and his
clinical judgment, and because of the COPD, Petitioner should not continue mining exposures. In his judgment
Petitioner’s sinusitis would have been caused or aggravated by his mining exposures and a return to mining
would risk progression of that condition. He felt Petitioner’s heart problems would cause shortness of breath.
He opined that Petitioner’s airways disease put an extra burden on his heart function and put him at a greater
risk from an acute heart event and recovery from the same. The combination of his pulmonary and heart
diseases put him at risk from any physically taxing activity. He felt Petitioner’s x-ray and CT studies were
consistent with CWP. (PX 2, pp. 9-12). On December 18, 2008, Petitioner talked about his struggle with
deciding to try and go back to work or take disability. Petitioner’s heart and lungs were part of that
consideration. Dr. Kelier felt that a return to the heavy manual labor of mining would pose a health risk.
Petitioner’s single biggest problem was his heart, but his lungs were an aggravating factor. If he had no heart
problems, his lungs would probably not be limiting him. (PX 2, pp. 12-14). He felt that 99% of Petitioner’s

problems were heart related. He stated that lung disease puts increased pressure on the heart and affects its
ability to oxygenate. (PX 2, pp. 17-18).
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On cross-examination, Dr. Keller was asked about entries in his records which have been introduced asa
separate exhibit. There were entries showing clear lungs and one entry regarding sinusitis; denials of shortness
of breath were also pointed out. On April 7, 2008, a history was taken indicating that Petitioner had not been
feeling well for three months. Petitioner had increasing shortness of breath with exertion which progressed
quickly to the point that he was sitting up in bed trying to catch his breath, a symptom that is concerning for a
heart problem. Dr. Keller sent Petitioner to the emergency room that day. A chest x-ray showed pulmonary
edema which had probably been present three months earlier. (PX 2, pp. 28-30). Dr. Keller discussed
Petitioner’s cardiac problem and the related treatment he received. He noted that Petitioner has not been
released to return to work since his cardiac incident. (PX 2, pp. 31-34). In 2010, Petitioner started taking
Amiodarone, which over a long period of time can affect lung capacity. This was the reason for Dr. Tazbaz’s
pulmonary consult. (PX 2, pp. 49-50). Petitioner’s rehabilitation was also noted, and by June 8, 2011, he was
running five miles a day. (PX 2, p. 56). In December 2011, he was walking five miles a day after knee surgery

3
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in October. (PX 2, pp. 57-58). Petitioner’s kidney disease is being watched now, and the treatment consists of
avoiding certain drugs and keeping the kidneys hydrated. (PX 2, p. 62). Dr. Keller stated that Petitioner’s
pulmonary function was borderline obstructive. (PX 2, pp. 67-68). On December 3, 2012, it was noted that
Petitioner worked out on a regular basis without heart symptoms or limitation. (PX 2, p. 69).

At Respondent’s request, pulmonologist/B-reader, Dr. James Castle, reviewed medical data and
treatment records supplied by Respondent. Included were Dr. Meyer’s negative radiology reports of the x-rays
of April 9, 2008, September 17, 2010, and October 18,2010, and of the CT scans of April 10, 2008 and
February 10, 2009. Dr. Castle interpreted these same x-rays and CT scans as showing no abnormalities
consistent with CWP. He observed a granuloma in the right mid lung zone. (RX 1, pp. 47-50).

Dr. Castle concluded that from a ventilatory standpoint Petitioner could “do anything that he had been
trained to do in the mining industry.” He felt Petitioner had no evidence of a respiratory impairment caused by
mine dust exposure but was impaired from a cardiac standpoint with very severe cardiac disease. (RX 1, pp. 46-
47). Dr. Castle agreed that Petitioner had sufficient exposure to develop CWP. Petitioner’s enlarged heart and
his cardiac disease cause significant shortness of breath with exercise. (RX 1, pp. 51-52).
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and can be calcified, though rarely. (RX 1, pp. 58-539). Recent studies have shown as much as 50% or more of
coal miner autopsies found pathologically significant CWP not appreciated radiographically during the miner’s
life. (RX 1, pp. 73-74). He admitted that equally qualified B-readers can disagree on their interpretations. (RX
1, p. 75). Dr. Castle stated that the CWP-affected lung tissue cannot perform the function of normal healthy
lung tissue. By definition there is functional impairment at the damage site which, if measurable, can be
restrictive or obstructive. (RX 1, pp. 88-89). A person can have radiographically significant CWP, yet have
normal pulmonary testing and blood gases, a normal physical chest exam, and maybe even no complaints.
When complaints do occur, the most likely one is shortness of breath. CWP can be accurately described as a
chronic, slowly progressive disease. (RX 1, p. 91). The only treatment for CWP is to remove the miner from
any further exposure. The official American Thoracic Society (ATS) position is that there is no safe level of
exposure for a person diagnosed with CWP. (RX 1, pp. 96-97).

Dr. Castle stated that a person could lose an entire lobe of the lung to surgery, yet still have normal
pulmonary function testing. (RX 1, p. 105). Having norma) pulmonary function testing does not mean the lungs
are free of any lung damage, injury or disease. One can even have lung cancer with normal pulmonary function
tests. (RX 1, p. 106). Dr. Castle agreed that the heart and lungs work together as a system, and that chronic lung
disease can burden the heart. (RX 1, pp. 121-122). Dr. Castle agreed that NIOSH and the Department of Labor
concluded that the risk for obstructive lung disease from mining was similar to that of smoking. (RX 1, p. 125).

As noted in the Dr. Castle records review, Respondent had B-reader/radiologist, Dr. Christopher Meyer,
interpret Petitioner’s radiology. As already noted, the aforementioned films and CT scans were read negatively
for CWP. (RX 2, pp. 40-41). Dr. Meyer agreed that the x-ray interpretation of an average radiologist at a small
community hospital who looks at a chest x-ray for purposes other than CWP is less valuable. If there were
treatment records available that had 50 different chest x-rays and 5 different CT scans read by non-B-readers for
purposes other than black lung, they would not affect what Dr. Meyer saw on the x-ray or what his opinion is.
(RX 2, pp. 49-50). If he read a chest x-ray as consist with pneumoconiosis treatment record entries of clear

lungs, normal pulmonary function testing, and a lack of complaints would not change his diagnosis of
radiological CWP. (RX 2, pp. 51-52).
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Dr. Meyer stated that removal from any mine dust exposure is the only way to try and prevent
progression of CWP. (RX 2, p. 60). He noted that there can be intra or inter-observer variation among B-
readers. (RX 1, p. 79). He agreed that granulomas can be the same size as abnormalities of CWP. (RX 2, pp. 75-
76). None of the treatment radiologists said anything about CWP one way or the other, and they were looking at
the films for reasons other than CWP. There is no indication that they were B-readers. (RX 2, p. 87).

Respondent also introduced negative NIOSH x-ray interpretations from 1984 and 1987. (RX 3).

Both parties introduced medical records, with Respondent’s version containing more recent entries. Dr.
Keller’s records show that on December 14, 2010, Petitioner’s cardiologist noted that Petitioner has been

asymptomatic, except for fatigue. Recent pulmonary function tests were slightly abnormal, and Petitioner was
referred to a pulmonologist. (PX 7, pp. 2-3).

Dr. Tazbaz’s exam of October 4, 2010 reported that pulmonary function testing showed a mild reduction
in diffusion capacity. Petitioner’s exercise tolerance was up to two to three miles, and he had no cough or
postnasal drip. Dr. Tazbaz found no obstructive defect, but mild hyperinflation on lung volumes. He noted
questionable COPD. The diffusion capacity was normal when adjusted for lung volume. (PX 7, pp. 8-9, 14; see
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chest CT scans refiected stable pulmonary nodules in both lungs with the largest nodule in the right lung being
calcified. The nodules were viewed as consisted with calcified granulomas. (PX 7, p. 31, August 13, 2009; p.
38, February 10, 2009; p. 48, August 7, 2008; pp. 71-72, April 10, 2008).

On December 18, 2008, Petitioner’s cardiologist noted that Petitioner was conflicted about whether to
try and go back to work or apply for disability. In Dr. Walter Parnham’s opinion, disability would be
appropriate. (PX 7, p. 46). Petitioner’s records also show a few sinus issues. (PX 7, pp. 74, 80, 127).
Petitioner’s acute illness and hospitalization regarding his heart in April 2008 is also documented. (PX 7, pp.
76-78). On April 7, 2002, Petitioner complained that he had found it hard to breathe for quite a while, and he
had left arm numbness. (PX 7, p. 105). On April 4, 2002, Petitioner had some increased dyspnea at work

climbing. (PX 7, p. 127). Dr. Kelly signed a form indicating Petitioner was disabled from his heart disease since
April 2008. (PX 7, pp. 133-134).

On May 22, 2013, Petitioner denied any difficulty breathing and had no productive cough. (RX 7, p. 11).
Petitioner was running five miles a day on June 8, 2011. (RX 7, p. 13). On December 16, 2011, Petitioner stated
he can do nine miles on a stationary bike without difficulty. (RX 7, p. 51). On June 29, 2007, Petitioner’s

cardiologist noted he was referred to a pulmonologist for abnormal pulmonary function studies, but had not
followed up on this. (RX 7, p. 61).

SLU Care medical records reflect testing for Petitioner’s cardiac issues, as do the records of Heartland
Regional Medical Care, and River to River Heart Group. (PX 8; RX 5; RX 6; RX 8). The Heartland records
reflect the September 17, 2010 pulmonary function testing of Dr. Tazbaz. (RX 6, p. 7). They also note that
Petitioner had quit smoking in December 2007. (RX 6, p. 50). A December 19, 2011 x-ray showed stable

nodular densities in the right lower lobe apex and no evidence of interstitial fibrotic change. (RX 8, p. 3). Other
treatment x-rays and CTs are also noted. (RX 8, pp. 9, 16, 66-67).
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CONCLUSIONS OF LAW

Issue (C): Did Petitioner suffer disease which arose out of and in the course of his employment by
Respondent?

The Arbitrator resolves the conflicting radiology in Petitioner’s favor. While Dr. Castle and Meyer are
qualified, the bulk of the more persuasive evidence shows that Petitioner suffers from CWP. Dr. Castle stated
that there are not many miners in Hilton Head, South Carolina, where he is based. He stated he quit practicing
in 2007, and now devotes himself to being a paid expert. (RX 1, pp. 68-69). It is also clear that Dr. Meyer
makes a substantial monthly income reading radiology for coal companies. (RX 2, pp. 66-67). He became a B-
reader at the urging of Dr. Jerome Wiot, a prolific reader of x-rays for coal companies. (RX 2, p. 19-20). See
Lefler v. Freeman United Coal Mining Co, 08 IWCC 1097 (Sept. 25, 2008).

Dr. Paul’s finding of CWP was backed by three B-readers. Dr. Cohen has published, presented, and
lectured extensively on occupational lung disease, including coal mine dust- related lung disease; he has been a
B-reader since 1998, and has been the Medical Director of the National Coalition of Black Lung and
Respiratory Disease Clinics since 1995. (PX 5, Cohen CV, pp. 1, 3, 8-15, 17, 19-20). Dr. Cohen discussed his

nvﬂa--onna--n-vnn-l " ru'—':rt:.-'n! tn n-l.r‘rurl ﬁT A in !-.1- men Al As e ‘s 5 moard n1ﬁ4‘"l n-"-l a ATTMAQLT -'-f‘.. sl
i eamia— . o e s ke e S bk bk

s - amasns Y e ) a—— P T LRy

regarding B-readmg and the use of CT scans. (PX 3, CT report). He is a leading expert in the occupational
diseases of coal miners. See Consolidation Coal Co. v. Director, Office of Workers' Compensation Programs,
294 F.3d 885, 895 (7th Cir. 2002). Dr. Smith has been a B-reader since 1987, and a consultant to multiple
occupational clinics. Radiologist Dr. Alexander, a B-reader since 1992, has made presentations on the
Radiographic Aspects of Pneumoconiosts. (PX 3, CV, pp. 2, 5; PX 4, CV, pp. 2, 5). In addition, Petitioner’s
lung volumes showed hyperinflation consistent with COPD secondary to smoking and mining exposures. (PX 1,
pp. 11-12; PX 2, pp. 10, 74, 76; PX 7, p. 9). He has COPD.

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Petitioner has radiologically significant CWP. The experts agreed that by definition CWP-affected lung
tissue can no longer function and is impaired, whether measurable or not. (PX 1, pp. 17-19; RX 1, pp. 88-89;
RX 2, p. 55). A concurrence of three justices in a recent Appellate Court decision has recognized that even in
the absence of measurable impairment, a CWP diagnosis equates to disability under the Act. Freeman United
Coal Mining Co. v. [ll. Workers’ Comp. Comm., 2013 IL App (5th) 120564WC, §33-35 (concurrence). The
Commission also made such a conclusion. See, e.g., Samuel v. FW Electric, 08 TWCC 1296 (2008); Cross v.
Liberty Coal Co., 08 IWCC 1260 (2008); Chrostoski v. Freeman United Coal Mining Co., 07 IWCC 226
(2007). Accordingly, Petitioner has suffered a functional impairment. Petitioner also cannot return to coal
mining without risking progression of his CWP and COPD. (PX 1, pp. 12-13; PX 2, p. 10; RX 1, p. 96; RX 2, p.
60). The American Thoracic Society states that there is no safe level of exposure for a CWP victim. (RX 1, pp.
96-97).The Appellate court has stated this health risk constitutes disablement in a coal miner. Freeman United
Coal Mining Co., 2013 IL App (5th) 120564WC, 925-26.

Based on the radiclogy and pulmonary testing, it is evident that Petitioner had CWP and COPD within
two years from his date of last exposure. This case is distinguishable from Forsythe v. Industrial Comm’'n, 263
IIl. App. 3d 463, 469, 636 N.E.2d 56, 61-62 (5th Dist. 1994). The testimony in Forsythe from the claimant’s
own expert indicated that the miner’s pneumoconiosis “did not result in any functiona!l impairment,” and “was
not physiologically significant.” Forsythe, 636 N.E.2d at 61. That is not the case here because all experts agreed
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hat CWP causes functional impairment which may not be measurable on testing and which can worsen on
further exposure.

Issue (L): What is the nature and extent of the injury?

Petitioner left the mines because of his heart, but he seems to have done well with his exercise program.
While his disease may contribute to some pulmonary symptoms, his heart causes the bulk of any such problems.
Nonetheless, the testimony indicated that the heart and lungs work together and that lung disease can negatively
impact the heart. Petitioner also was a smoker for approximately 30 years. The Arbitrator finds that Petitioner
has suffered the 10% disability to the person as a whole as a result of his lung diseases.

Issue (0): Was there an injurious practice under Section 19(d) of the Act?

The defense of injurious practice has no merit in this case. Petitioner quit smoking, and in any event
smoking would not cure or prevent the permanent damage caused by CWP. Further, there is no evidence that
Petitioner smoked to retard his recovery or to malinger. See Global Products v. Ill. Workers' Comp. Comm 'n,
392 I1l. App. 3d 408,911 N.E. 2d 1042, 1046 (1st Dist. 2009).
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) l:l Injured Workers’ Benefit Fund (§4(d))
) 8S. D Affirm with changes E’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:I Reverse D Second Injury Fund (§8(e)18)
I___l PTD/Fatal denied
I:l Modify IZ’ None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Hisar Moore,
Petitioner,
VS, NO: 08WC 50928
Cook County Housing Authority ,
Respondent, 1 5 I w C C 0 2 5 3

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, temporary total
disability and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 16, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review ?}Eir uit 7t. /
M /4 M
/7 /

DATED:
APR 1 0 2015 Charlesd. DeVriendt

0040115

CJD/jrc Zé

049 ;
Jothua D. Luskin

fche i 30l

Ruth W, White




3 ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MOORE, HISAR Case# (08WC050928

Employee/Petitioner

COOK COUNTY HOUSING AUTHORITY

—r—— 15IWCC0253

On 10/16/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.15% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy.of this decision is mailed to the fbllowing parties:

1414 O’CONNOR LAW GROUP LLC
BRYAN J OQ'CONNOR

221 N LASALLE ST SUITE 1050
CHICAGO, IL 60601

0507 RUSIN MACIOROWSKI & FRIEDMAN LTD
STEPHEN FRIEDMAN

10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, 1L 60606
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [] Second Injury Fund (§(e)18)
X’ None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Hisar Moore Case # 08 WC 50928
Employee/Petitioner
v. Consolidated cases:
Cook County Housing Authority
Employer/Respondent 1 5 I w c C 0 2 5 3

An Application for Adjustment of Claim was filed in this matter, and a Notice of flearing was mailed to each party. The
matter was heard by the Honorable Arbitrator Thompson-Smith, Arbitrator of the Commission, in the city of Chicago, on

July 31, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues
checked below, and attaches those findings to this document.

e B T T T e i —

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational Diseases
Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?
[:l What was the date of the accident?

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

=r o oMo 0w

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?

|X| What temporary benefits are in dispute?
[ ]teD D<) Maintenance [ ] TTD

What is the nature and extent of the injury?

7

L.
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_]Other

{CArbDec 2/10 100 W. Randolph Street #3-200 Chicago, IL 60601 312/814-6611 Toll-free §66/352-3033 Web site: www.fwee.if. gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
This form is a true and exact copy of the current IWCC form IC ArbDec, as revised 2/10

|
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On 11-19-08, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

In the year preceding the injury, Petitioner earned $48,926.28; the average weekly wage was $940.89.
On the date of accident, Petitioner was 58 years of age, single, with 0 children under 18.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other benefits,
for a total credit of $0.00.

R@opdent is_egti__tled toa c_:ft_ad_it of $_0._QO under _Section 8(]) of the Act.

ORDER

Petitioner has failed to prove, by a preponderance of the evidence, that she sustained any disability or medical condition

causally connected to an exposure to mold, arising out of or in the course of her employment; therefore all claims for
benefits are hereby denied, pursuant to the Act.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this decision, and

perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest of at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Case # 08WC50928
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STATEMENT OF FACTS 151@ CcC 0253

The disputed issues in this matter are: 1) accident, exposure to mold; 2) causal connection; 3)

temporary total disability; 4) wage differential or permanent total disability; and 5) the nature and
extent of Petitioner’s disability. See, AX1.

Petitioner has a bachelor’s degree in psychology from Governors State University. She began work for
Respondent in 1996. Previously, she had worked for the State of Illinois in the Department of Mental
Health, and Southwest Co-Op Association working with the Department of Education helping
disabled students with their regular classrooms. She began working for the Housing Authority
(“HACC”) as a drug elimination coordinator. In January 1998, she was promoted to the position of

~ property manager ot two (2) HACC properties, i.e. Lhicago Heights Golden Towers and Juniper
Towers in Park Forest. She worked this job until she was terminated in January of 2010. Her duties
were to collect rent and manage the day-to-day operations including mechanical operations and assist
tenants in their well-being. She had an office on the first floor of each building but she spent more
time physically in Juniper Towers. Petitioner’s Exhibit No. 28 documented Petitioner’s job duties.
Petitioner routinely worked from 8:30 in the morning until approximately 6:00 p.m. Mondays

through Fridays. She would occasionally be called to work on weekends, attending to tenant
complaints.

There were several floods at the Juniper Towers building; the first was in July of 2003. There were
also floods in April and August of 2006 and January of 2008. There also was a flood in September of
2008. At that time, the entire first floor, parking lot and elevator of the building had taken on water.
Petitioner’s Exhibits 5A and 5C demonstrated the level of water, which was in the building. It was

approximately 2’ deep in each office on the first floor. Petitioner’s office was located on the first floor.

Petitioner reported certain flood damage and repairs that were needed following the 2006 floods, in a
memo dated April 18, 2006. On August 21, 2007, Petitioner sent a memo to Mr. Olszewski that she
noticed rotting damp wood on the first floor and moldy smells as she entered every day. She testified

that it seemed evident that there was mold growing in the walls and floors of the first floor.
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Petitioner testified that her health was good until 2003. She had arthritis in her knees and did a test
to see whether she had lupus. She testified that she was never treated for lupus or received any
medication for the disease. She alleges slight joint pain in her knees prior to 2003. Following 2003,
she started having a lot of anxiety and fatigue. She could not stay awake in the office. She developed
a rash that became more severe over time. She complained of headaches, shortness of breath and a
short atiention span; and she testified that these symptoms came on gradually. Petitioner testified
that co-employees, Sheila Ballard, complained of shortness of breath in 2006 and 2007 and Johnny
Galloway developed a rash. She noted that co-worker, Yvonne Myles, lost her voice on occasion.

Petitioner developed a rash over the back of her body, chest, neck and arms. See, PXs 13, 324, B, C
and D.

""i';;b'll'dwi.ng the ﬁfthhﬂoad, in Septerﬁber 2008, Petitioner was :gi\}en 'permission- to arra_nge for mold
testing. The contractor, Aaron Reilly, determined there was a substantial mold infestation and that
extensive repairs were required. Petitioner testified that she stopped working in March of 2009 and
when she attempted to return to work around April 1, 2009, she became very ill and went to the
hospital for anxiety. Her employment was terminated in January of 2010.

Petitioner applied for unemployment compensation and sought employment as required by that

department. She conducted a job search as documented by Petitioner’s Exhibit 21, however did not
receive any jobs offers.

On or about February 1, 2011, Petitioner was hired by Reverend Cheryl Anderson, at a church daycare
center, earning $10.00 per hour. Petitioner miscalculated figures on certain forms while she was

there and subsequently left this position. Petitioner then applied for Social Security Disability, which
was approved.

Petitioner currently indicates that she can drive and does so on a regular basis; but does not drive
long distances as she testified that she has problems with directions; and complains that her memory
is bad. The anxieties and fatigue are still part of her daily symptoms and she is currently on an

antidepressant and medication for high cholesterol and high blood pressure. She is under the care of
Dr. Hall, who is a psychiatrist.
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Petitioner testified that she could not recall any medical treatment that she received before 2003. She
did not recall seeing a Dr. Singh in 1999 complaining of chest pain, cough and pressure. She did recall
having knee pain. She did not recall complaining of shoulder pain in 1999 nor having physical
therapy for her shoulder in 1999. She did not recall complaining of chest pain in January 2000 or
complaints of pain in her wrist in 2001. She did not recall being told she might have an autoimmune
syndrome problem in 2001. She does recall seeing Dr. Geringer in 2002, before the first flood in
2003, and remembers discussing having possibility of lupus and arthritis. In 2002, she was
complaining of knee, hand, and wrist pain and was having difficulty climbing stairs. She was given
injections into her hands and knees and physical therapy. She had additional treatment for shortness
of breath and a rash between 2003 and 2008. The first time that mold was confirmed in the property

was after the walls were opened in 2008 however, it had obviously been present in earlier years. By

Decertiber 2008, Penitioner’s work product had detertorated to the point that she was recelving letters

of reprimand.

Petitioner’s Exhibit No. 21 includes her resume. Petitioner has a degree in psychology and notes that
she had been a workers’ compensation coordinator with the State of Illinois. She testified that she
applied for jobs using Career Finder, Fox Finder the newspaper and computer. The positions she
applied for were those that she believed she could perform. She told Dr. Dzudza that she was ready to
return to work on May 26, 2009 and he released her to return to work on that date.

Petitioner went to the Cook County Housing Authority in September 2009 to discuss, with her
superiors, a secretarial position, which would have been located at Golden Towers. They discussed
her returning to work in a less stressful position. She subsequently did not accept this position.
Petitioner’s employment was terminated by Respondent on January 7, 2010. Presently, Petitioner is

active in her church and she testified that she stopped looking for work when her unemployment
benefits ceased, in early 2012.

Petitioner’s witnesses

Petitioner presented the discovery deposition of Don Juhasz, the Assistant Director of Management
for the South Region for HACC. He testified that he was aware of the flood in September 2008 and
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the finding of mold on the first floor of Juniper Towers thereafter. He testified that Ms. Moore’s
health problems would make her tend to drag at times and become lethargic. Prior to September
2008, he had no knowledge of any mold in Juniper Towers. Mr. Juhasz' previous evaluation of
Petitioner’s job performance showed that she was accomplished at her job, was excellent at processing
her paperwork; and kept very good records. The performance evaluations in 2009 demonstrated
deterioration in petitioner’s job performance. See, PX14, 29, & 31.

Petitioner also presented the deposition testimony of Yvonne Myles Levert. Respondent employed
this witness beginning August 2008 through June 2009 as an Assistant Asset Manager. She worked
at Juniper Towers and recalled the flood in September 2008. She testified that the contractor tore the
__walls apart and she identified photographs of the site. There was blackish growth 5’ by 3". See, PX15.

Ms. Levert further testified that she noticed that the petitioner had begun to slur of her speech and
that her thinking began to slow. The witness testified that she herself was never treated for any
condition related to mold; and that she had never been diagnosed as having mold exposure by a
doctor. She testified that she would, on occasion, lose her voice but it would come back the next day.

She has become close friends with the petitioner since she left the employment of Respondent and
sees Petitioner socially and speaks with her by phone.

Respondent also offered the discovery deposition of Natasha McGruder, who was employed as
Director of Resident Services at HACC, as of April 1, 2009, although she starting working for
Respondent on March 10, 2008 . She had no information concerning the condition of Juniper Towers
before March, 2008. She was an executive assistant for the HACC and testified that she had a
meeting with Ms. Moore in September of 2009. The purpose of the meeting was to determine
whether the Petitioner was coming back to work. Ms. McGruder testified that Petitioner said she was
overwhelmed by the property manager’s duties and did not want to come back as she had to be on
call, 24 hours a day. She recalls Petitioner asking if there was another position available. There was a
position open as the receptionist in central management office. This was a satellite office in Chicago
Heights, with a job that involved answering phones during normal business hours and receiving
clients that would come into the office with questions. The witness did not remember the petitioner’s
response regarding this position. She thought that she had been copied on an e-mail that indicated

7
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that Petitioner was not interested in the reception position however, she did not know if this e-mail
was sent to the petitioner. The witness testified that the basis of Ms. Moore’s termination was that

she did not want to return to work as an asset manager. See, RX10.

At trial, Reverend Cheryl Anderson testified on Petitioner’s behalf, that she is the co-pastor of Chicago
Miracle Temple Church. She has been familiar with Ms. Moore since 1996 and testified that
Petitioner used to be a very articulate person. On or about January 31, 2012, she hired Petitioner and
offered a salary of $10.00 per hour. Petitioner had worked for the church as a volunteer in January
2011 through April of 2011. She would answer the phones but would make errors in the messages and
she would bag groceries. Mrs. Anderson testified that Petitioner was just not herself and would have
difficulty verbalizing her thoughts. Her ability to handle small tasks and stay focused had changed for

“ the worse.

She testified that in January 2012, she offered Petitioner a position as Acting Director of the Academy.
That job involved clerical and office work. It included filling out a lot of paperwork and interacting
with the children. It also included teaching children. Petitioner worked for Reverend Anderson
briefly. The church Board thought that they would give her an opportunity to attempt this job
however; they needed an answer within a week’s time, according to Petitioner; as she was taking an

increased dosage of Clonazepam, she was not able to accept the position that quickly.

Petitioner identified a series of photographs taken by Aaron Riley, the contractor who performed the
removal and repair work at Juniper Towers after the September 2008 flood. These photographs show

the extensive mold growth throughout various rooms on the first floor, including Petitioner’s office.
See, PX6.

Additional records from Ace in the Home and the remediation work performed in Juniper Towers
were offered into evidence as Petitioner’s Exhibits 1, 2, 3 and 4 and Respondent’s Exhibit 3. The
records confirm that the mold identified in the September 20, 2008 analysis, included Cladosporium,

Basidiospores and Penicillium/Aspergillus. The records confirm that there was extensive mold
infestation and extensive reconstruction and remediation of the walls.
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Following the September 2008 flood, Bill Rusin, from Ace in the Home, conducted mold testing,
Rusin opined in his September 26, 2008 report that mold had been growing in the walls for quite
some time and that the last water intrusion contained enough moisture to feed it and have it show
external signs. He stated further that mold can create an indoor air problem and is considered, by
some, a health hazard. Testing in the manager's office, where Petitioner was stationed on a regular
basis, showed muoisture content over 20 percentage points, which was as high as his meter could read.
Rusin concluded that unusual mold conditions existed and that many of the other rooms on the first
floor contained similar findings. Some of the mold was classified as containing Aspergilius spores.
Other testing from EnviroScreening Lab showed limited mold contamination in its Report from
Living Well in Him LLC, dated September 27, 2008. An assessment form was signed by Johnny
Galloway and 1n1t1aled by Petitioner, 1nd1cat1ng that ﬂl-health effects were bemg expenenced as a

result of the emnronment See, PX1&2.

Aaron Riley of PR Developers was hired by Respondent to perform removal and repair, i.e.,
remediation services, for Juniper Towers, following the 2008 flood. In his written proposal, Riley
noted mold in stages 1 and 2 in the front lobby area with a musty odor common with air spores of
penicillin/aspergillus. Riley noted visible mold on the lower walls and base trim of the manager’s
office and classified it as Stage 3. He noted Stage 2 mold in the Social Service office, Stage 3 black
mold in the kitchen; black mold in the Community/Café and mold in other locations. See, PX4.

Petitioner’s medical history

Petitioner’s exhibits from WellGroup Health Partners documents Petitioner's prior, as well as current,
medical problems. On January 5, 1999, Petitioner was diagnosed with fibrocystic breast disease; and
on February 26, 1999, she complained of right shoulder pain, but had a full range of motion in that
extremity. Her medical records note that she had prior problems with her left shoulder and had
received physical therapy in the past. On March 16, 1999, she complained of pain radiating from her
right shoulder to the arm and on March 22, 1999, she complained of a cough for two weeks, with chest
pain. She was diagnosed with bronchitis and chest pain and it was noted that it was typical for
coronary artery disease. On August 26, 1999, Petitioner complained of severe pain in the right

shoulder and was diagnosed as having right shoulder tendonitis with a limited range of motion.
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On October 23, 2000, she complained of headaches as well as painful wrists for a couple of months.
Her lungs were clear. She notes a family history of rheumatoid arthritis and testing for rheumatoid
arthritis was performed at that time. Petitioner was noted to have high cholesterol. On January 9,
2001, Petitioner was seen for chest pain but also had a negative cardiac workup. She was noted to

have a persistently elevated ANA and appears to have an autoimmune syndrome. X-rays of her wrists
were taken and soft tissue swelling was noted.

In November 2001, she complained of developing increased joint pain with stiffness and pain in her
knees with climbing stairs. The doctor also noted mild alopecia on her scalp. The doctor’s impression

was that she had rheumatoid arthritis with a mild lupus overlap, without significant disease activity at
present.

On December 10, 2002, Petitioner was seen for a diagnosis of rheumatoid arthritis and mild lupus.
She reported a history of rheumatoid arthritis with lupus overlap diagnosed two years ago by a Dr.
Serushan. She complained of intermittent joint pain. See, PXs7, 7A & 8.

Petitioner was seen in follow-up from an emergency room visit on September 26, 2003, for joint pain.
It was noted that she had developed chest pain on September 21, 2003 and she complained of an
intermittent quivering, radiating from the area of the left AC joint down to her sternum and up to her
neck. She also noted that she had mild knee pain, which could be early chondromalacia. Petitioner
continued with regular complaints of pain in her knees and left hip noted on July 2, 2004. She was
also noted to have persistent left hip muscle strain and moderate bilateral patellar chondromalacia.
Petitioner complained of skin eruptions on May 11, 2005. The rash was suspicious for impetigo. She

was provided with Keflex and topical Neosporin. X-rays of the knees on February 3, 2006 showed
degenerative joint disease.

Petitioner’s medical notes of April 16, 2008, before the September 2008 flood but after at least three
other floods, evidenced a bilateral receding hairline with hyper-pigmentation on her shoulders and
chest. She notes that there is a family history of hair loss. Petitioner was noted as having anemia and

a hormonal imbalance. Also, she stated that she was receiving a chemical process to straightened her
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hair every three months and chemical hair loss was noted. She was instructed to stop using this
process.

The medical evidence reveals that Petitioner’s primary care physicians practiced under the names of
either Suburban Heights Medical Center or Well Group Partners. Petitioner has treated at Well
Group and presented to Dr. Dzudza, a psychiatrist. Her joint pain was being treated and she testified
that her rash went away after she was out of the office. She received injections for her knees and

hands and physical therapy for her headaches, which helped some symptoms improve. The anxiety,
fatigue headaches and lack of concentration did not improve.

On July 25, 2008, Petitioner was seen by Kevm Reitsma, DO, for complamts of dizziness and fatlgue
* which had been ongc;uig for couple of weeks. She also reported that she had lot of fatlgue when she
sits and feels like she could just go to sleep anywhere. She saw Dr Reitsma again on October 8, 2008,
for fatigue, joint pain and headaches. Petitioner told Dr. Reitsma she was concerned that her
symptoms were connected to the mold exposure at Juniper Towers. She saw Dr. Dennis Rademaker
on October 15, 2008, with complaints of headaches, skin rash, fatigue and joint pain. The physical
examination indicated chest tightness with exertion. Her skin showed evidence of dermatitis across
her neck and upper breast area, but her hings were clear. Dr. Rademaker's impression was allergic
dermatitis; perennial allergic rhinosinusitis, and fatigue of uncertain etiology. Petitioner saw Dr.

Rademaker again on November 5, 2008. His impression was perennial allergic rhinitis and possible
endotoxic response to molds. See, PX8.

Petitioner was referred to a cardiologist, Muhammad Siddiqi MD, whom she saw on December 30,
2008. Petitioner’s first visit following the finding of the mold was with Dr. Siddigi on this date as this
was a new referral. Her complaints were of concerns about her heart. She noted a family history of
coronary artery disease. She noted she has had intermittent chest pain for approximately five years.
Nothing positive was found and she was advised to modify her risk. She also was noted to have
anxiety. Her complaint was of chest tightness and pressure with symptoms akin to acid reflux. She
had occasional shortness of breath. She specifically denied dizziness, lightheadedness or palpitations.
She denied swelling in her ankles or upper extremities. She had no weakness, headaches, dizziness,

lightheadedness, loss of consciousness or syncope. The doctor recommended a stress myocardial
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perfusion and advised Petitioner to control her diet for high cholesterol. On December 31, 2008,
Petitioner was seen for complaints of left wrist pain. A radiology report was noted to be
unremarkable and the diagnosis was tenosynovitis. Petitioner's complaints were anxiety, chest
tightness and pressure, with symptoms akin to heartburn, plus occasional shortness of breath. Dr

Siddigi noted that Petitioner did seem to have slight slurring of words, but the physical examination
and ECG were negative for heart problems.

On January 5, 2009, Petitioner was seen by Dr. Chaudhry, complaining of pain in all her joints, as
well as heart palpitations, patchy hair loss, bi-frontal headaches, a weight gain of 20 pounds,

increased fatigue, anxiety and stress. She also reported slurred speech, which she had not noticed,

but had been so advised by her co-workers. She also complained of numbness, tingling in her fingers,

“periodic dizziness and hghtheadedness. She noted she had séen a psychologist tor questionable

depression and she complained of occasional photophobia. The doctor noted that these symptoms
may be secondary to depression but neurological causes should be ruled out. Petitioner’s complaints
included numbness and tingling in her fingers, as well as periodic lightheadedness and dizziness. She
also reported that she had poor sleep and had crying episodes. A stress test on January 8, 2009,
showed no significant abnormality of the heart. A brain MRI was performed and Petitioner was noted
to have a Chiari I malformation on January 7, 2009. A January 15, 2009 follow-up with Dr. Geringer
noted an impression of arthralgias with a positive ACE level. He advised Petitioner to use stretching
and ice for her complaints of tendinitis in the left arm. A CT scan of the chest performed on January
17, 2009, showed no evidence of pulmonary embolism. See, PX8.

According to Dr. Charles Geringer, at Well Group, whom Petitioner presented to on January 15, 2009,
Petitioner’s work up included an MR, which showed some tendonitis of the left arm and positive tests
for ACE enzyme. Petitioner saw Dr. Robert Coats on March 10, 2009, with complaints of swelling and
limited motion in her left wrist since September 2008. Dr. Coats’ examination showed left arm
swelling along the fourth distal compartment; with some tenderness to palpation at same site; pain
with wrist ROM especially passive flexion and active extension. Dr Coats’ impression was likely

tenosynovitis, and he thought she probably had some type of seronegative arthropathy, which is not
uncommeon in African-American women. See, PX8.

12
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Petitioner presented to Dr. Azad, in consultation, on March 17, 2009, for complaints of shortness of
breath, arthralgias, myalgia, skin rash and general lethargy for approximately the last couple of years.
The doctor noted that an extensive workup had been unremarkable. Petitioner brought in an
evaluation noting different mold levels that she had been exposed to and stated that she was
concerned about a fungal infection. The doctor’s physical examination confirmed a positive scaly rash
on the upper extremities and trunk. He therefore requested a fungal blood culture. On April 7, 2009,
the doctor reported that these were negative however; he noted that her ACE levels were still elevated.
According to Dr. Azad, after examining some of the mold testing, he opined that Petitioner had been
exposed to high levels of Penicillium, Alternaria and other hypnal elements; but doubted that she had
an active disseminated fungal infection. Petitioner was prescribed itraconazole. See, PX8.

Oﬁ. Méich 23, éoc?g, E;eti;cioher was referred to a psychiatrist at Well Groﬁp, Eldin Dzudza MD, who
ordered that Petitioner be off work through June 9, 2009. Petitioner reported symptoms of feeling
sad; losing interest in doing things; feeling anxious, tense, and sometimes, mildly irritable. Dr.
Dzudza’s mental status examination showed Petitioner’s affect was restricted and her mood was sad
and anxious. Dr. Dzudza diagnosed Petitioner as suffering from a major depressive disorder severe,
with generalized anxiety disorder. She prescribed Lexapro and Klonopin. On April 13, 2009,
Petitioner saw Dr. Dzudza regarding a rash on her face. Dr. Dzudza noted that Petitioner had had the
rash for a week at the time of the visit. She instructed Petitioner to consult her primary care physician

and her infectious disease doctor regarding the rash. Petitioner saw Dr. Dzudza on several other
occasions in 2009.

Petitioner was referred to Dr. Coats for an evaluation on March 10, 2009, for complaints in her left
wrist and hand. His impression was tenosynovitis. On May 6, 2009, Petitioner saw Dr. Pankaj Jain
at Well Group with complaints of shortness of breath and chest wall soreness. Her history was
reported as mold exposure for four years at work. Dr Jain reported Petitioner’s ACE level was slightly
elevated and she had some joint pain. Dr. Jain reviewed the CT of the chest, which showed no

infiltrates in the lungs. The doctor recommended exercise. See, RX1-C.

Petitioner has treated with Dr. Eldin Dzudza for anxiety, stress and pressure and he has diagnosed her
as having major depressive disorder. Dr. Dzudza stated that the petitioner was disabled through May
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26, 2009, when he advised her that she was ready to return to work. An MRI of the right knee on
October 5, 2009, showed degenerative osteoarthritis and chondromalacia.

Petitioner saw Dr. Reitsma on June 7, 2010, complaining of dizziness “for the last couple of weeks.”
The diagnosis was an inner ear Eustachian tube dysfunction. Petitioner has continued to treat for
complaints in the hand and both knees as well as fatigue, memory loss, chest heaviness, headaches
and shortness of breath. The treating physicians’ assessments continue to state positive rheumatoid
factors. She received injections into her knees and wrist. On June 8, 2009, Dr. Geringer indicated
that Petitioner’'s symptoms appear related to anxiety and she was encouraged to follow up with

psychiatry and psychology. He believes that her problems are myofascial in origin and should
improve, as her underlying anxiety improved.

On February 1, 2010, Petitioner saw Dr. Chaudhry for her test results and follow-up for “multiple
somatic complaints.” He notes she was prescribed medications for “questionable depression” but was
not currently taking them. He notes all test results were normal. Petitioner continues with care

through Oak Forest Hospital, for multiple symptoms. Some of her diagnoses were osteoarthritis,
depression, and anxiety.

Petitioner’s Exhibit No. 18 is a record review report by Dr. Jeffrey Coe, who is board-certified in
occupational medicine. Dr. Coe reviewed initial reports from Dr. Reitsma on October 8, 2008 and Dr.
Rademaker on October 15, 2008, with a follow-up. Dr. Coe notes that Petitioner was experiencing
“diffuse systemic complaints including headaches and joint pain and that she was examined by
several specialists including rheumatologists and infectious disease specialists.” Dr. Coe further notes
that Ms. Moore was exposed, for a significant time, to airborne mold spores and other mold products
in her work environment. He states that the petitioner’s symptoms are consistent with acute mold

exposure. He recommended that she remove herself from her work environment until mold
remediation was completed.

Petitioner presented the records and deposition transcript of Dr. Ernest Chiodo. Dr. Chiodo noted
that he is board-certified in internal medicine as well as occupational medicine. He also is board-

certified in public health, general preventive medicine, and is an industrial hygienist. He notes that
14
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the photographs, which he observed, of Petitioner’s work environment, demonstrated very extensive
mold growth. He is of the opinion that Petitioner had exposure to mold and that her symptoms
including the rash, depression, malaise, mental slowness and allergic diseases are related to that

exposure. He opined that these symptoms were related to the ongoing invasion of mycotoxins,
suffered by the petitioner.

Dr. Chiodo did not examine the petitioner, as his opinions were based upon review of her medical
records and photographs of the mold infestation. He notes that there is no methodology to determine
whether there is mold exposure or toxicity in a specific individual. He further noted that a Chiari I
malformation may cause headaches and lupus can cause fatigue as well as joint pain, stiffness,

swelhng and rash It could also cause shortness of breath and chest pam It could, on rare occasions,

cause d:y eyes and it can cause anx1ety or 'depressmn and memory loss. However, he was adamant
that the degree of mold infestation that the petitioner had been exposed to, had adverse effects on her
health, exacerbating her condition of ill-being.

Petitioner also presented Exhibit No. 25, a mycotoxins panel report from EHAP Labs. Petitioner
testified that she found this organization online, answered a questionnaire and mailed in a urine
sample; and they subsequently provided this report, without examination.

Petitioner also presented the report of Dr. David McNeil, a psychological evaluation. Dr. McNeil
reviewed various medical records including Dr. Chiodo’s report and did an examination of the
Petitioner. His diagnosis was depression, anxiety, cognitive disorder, amnesiac disorder, sleep
disorder and adjustment disorder due to mold exposure. He believes that Petitioner became unable

to perform management or executive functions, as a result of her condition. See, PX26.

Respondent presented the reports of Dr. Henry P. Shotwell, who is an industrial hygienist,
toxicologist and workplace safety professional. He is certified in comprehensive practice of industrial
hygiene, by the American Board of Industrial Hygiene. Dr. Shotwell reviewed documents with respect
to the mold infestation at Juniper Towers, noting the earlier floods in 2003 and 2006. He noted that
the areas were cleaned and sanitized thereafter. He was aware of the mold exposure as documented

in the reports including the swab samples, indoor samples and additional samples. It was his opinion
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that Petitioner did not sustain exposure to mold in her workplace following the September 2008
water intrusion. See, RXs 6 and 7.

In Dr. Shotwell’s subsequent rebuttal report, he opines that Dr. Chiodo appears to have confused the
exposure to remediation workers with exposure to Ms. Moore. He notes that airborne ingestion and
physical contact between the mold and susceptible cells or membrane tissue is required for one to
have a reaction to mold, suggesting that this did not occur with Petitioner. Respondent offered

Respondent’s Exhibit Nos. 4 and 5, which were record review reports by Dr. David Shenker.

On July 22, 2009, Dr. Shenker provided a review of the medical records including Petitioner’s
complaints beginning on December 10, 2002 and her treatment through May 2009. He opined that
there was no Injury because of mold exposure. He notes a long history of pre-existing problems
including rheumatoid arthritis, systemic lupus, joint pain, skin rash, headache, hair loss, allergic
dermatitis, eczema, allergic rhinosinusitis and fatigue of unknown etiology. He notes that some or all

of Ms. Moore’s symptoms may be related or caused by the Chiari I malformation, an abnormality that
would have been present from an early age.

He further stated that the obliteration of spinal fluid spaces is significance with a Chiari I
malformation. He noted no causal connection between her symptoms and the claimed mold exposure
and no objective findings of disability related to the mold exposure. He notes that she could return to
work, without restrictions, and had reached maximum medical improvement (*MMI™). His
subsequent February 24, 2010 report included a review of the findings of Ace in the Home with
respect to the mold identified. He also reviewed additional medical records and reiterated his prior
position that: the petitioner had suffered no serious injury or any injuries, as a result of the mold
exposure and that her skin condition was personal and unrelated to mold exposure. Her nasal

condition is indeed one of seasonal allergies and some or all of her symptoms may be related to or
could be caused by the Chiari I malformation.

Respondent offered the deposition transcript of Dr. Karen Levin, a neurologist, as well as her
subsequent April 26, 2012 report. Dr. Levin slated that her record review noted multiple complaints

as far back as 2002. She stated that the reports that she reviewed did not state that the mold was
16
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Respondent offered the deposition transcript of Dr. Karen Levin, a neurologist, as well as her
subsequent April 26, 2012 report. Dr. Levin stated that her record review noted multiple complaints
as far back as 2002. She stated that the reports that she reviewed did not state that the mold was
neurotoxic. The only positive finding in her entire workup from a neurological point of view was the
Chiari I malformation and an elevated ACE level. She noted that headaches could be contributed to a
Chiari I malformation. She did not find any reason that there would be a toxic, neurological problem
in this patient. From a neurological standpoint, she opined that the petitioner was at MMI. Her
subsequent April 26, 2012 report included a physical examination. The neurological examination
indicated no objective findings. Dr. Levin believed Petitioner could return to work in a full duty
capacity, from a neurological standpoint and that she was at MMI. See, RXg.

“ E{-;spbﬁdent 31;0 _pre_séni:ed the depositioil of DrHartrnan, board certified in clinical psychologj} and
neuropsychology; i.e. Respondent’s Exhibit No. 11. Dr. Hartman testified to his extensive testing of
the Petitioner. He noted a very high malingering score, which indicated that Petitioner was
attempting to enhance her disability. He does not believe Petitioner has any condition related to mold
exposure. He notes that she is angry because she is not being treated for toxic mold effects. He notes
that there is no reasonable scientific basis to assume mold-related causation of her symptoms. He
notes the EHAP results have not demonstrated clinical validity with respect to the specific symptom
constellation and their causes. The doctor describes his disagreement with Drs. Chiodo and McNeil
and their conclusions based upon a reasonable degree of scientific certainty. He believes that
Petitioner’s condition is likely the consequence of lupus, hypertension and the Chiari malformation.
He believes that she may have some mild neuropsychological limitations but these are unrelated to

mold exposure. He opined that Petitioner had no restriction, disability or limitation attributable to
mold exposure.

Respondent also offered the investigation videotape showing Petitioner driving a car and conducting
normal interaction with social colleagues. See, RXs12 & 13.

Petitioner has continued to treat with respect to the orthopedic problems through May 24, 2012.
Petitioner had complaints of bilateral knee pain as well as pain in her hands and back. Petitioner has

undergone Synvisc injections and has been diagnosed with degenerative arthritis.
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CONCLUSIONS OF LAW

C. Did an accident occur that arose out of and in the course of Petitioner’s
employment by Respondent?

A claimant has the burden of proving, by a preponderance of the evidence, all of the elements of her
claim. It is the function of the Commission to judge the credibility of the witnesses and resolve
conflicts in medical evidence. See, O’Dette v. Industrial Comm'n, 79 Ill. 2d. 249, 253, 403 N.E.2d
221, 223 (1980). In deciding questions of fact, it is the function of the Commission to resolve
conflicting medical evidence, judge the credibility of the witmesses and assign weight to the
witnesses’ testimony. See, R & D Thiel, 308 Ill. App.3d at 868; See also, Hosteny v. Workers’
Compensatlon Comm'n, 397 Ill App. 3d 665, 674 (2009)

For an employee's workplace injury to be compensable to be compensable under the Workers
Compensation Act, she must establish the fact that the injury is due to a cause connected with the
employment such that it arose out of said employment. See, Hansel & Gretel Day Care Center v.
Industrial Comm’n, 215 Ill. App.3d. 284, 574 N.E.2d 1244 (1991). It is not enough that Petitioner is
working when accident injuries are realized; Petitioner must show that the injury was due to some

cause connected with employment. See, Board of Trustees of the University of Illinois v. Industrial
Comm’n, 44 Ill.2d 207 at 214, 254 N.E.2d 522 (1969).

Petitioner Hisar Moore was employed as a property manager for Respondent on the date of the
alleged last exposure. ie., September 26, 2008. The Arbitrator finds that undisputed evidence
confirms that there had been several floods in the building at Juniper Towers where her office was
located, resulting in extensive water damage: the first was in July of 2003 the second in April of 2006;
the third in August of 2006; the fourth in January of 2008; and the fifth in September of 2008. The
records of Ace in the Home confirm that there was a finding of mold infestation in the fall of 2008.
Petitioner’s photographs of the repair work and the documentation of that repair work provide
documentation of the pre-existence of three types of mold.

And while, Petitioner testified that she was required to have continued presence in the building, prior
to and during the repair work, all of Petitioner’s symptoms that she attempts to attribute to the mole
infestation, were pre-existing conditions as evidenced by her extensive medical records. The
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Arbitrator finds that there is no doubt that the petitioner was exposed to mold in the workplace.
However, the petitioner has not proven, by a preponderance of the evidence, that she sustained any
disability, medical condition or injury, due to this exposure, which arose out of and in the course of

her employment by Respondent; therefore no benefits will be awarded, pursuant to the Act. All other
issues are moot and will not be addressed.
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Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) l:, Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ reverse [ ] Second Injury Fund (§8(e)18)
(] PTD/Fatal denied
|:| Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

[llinois Workers' Compensation Commission,
Insurance Compliance Division,

Petitioner,

VS, NO: 12 INC 226

Hanna T. Vitela, Individually, 1 5 I W C C 0 2 5 4

and as President/Secretary of Chicago Tire
& Service, Inc.,
Respondent,

DECISION AND OPINION RE: INSURANCE COMPLIANCE

Petitioner, the Illinois Workers’ Compensation Commission, Insurance Compliance
Division, brings this action, by and through the Office of the Illinois Attorney General against
the above named Respondents, alleging violations of Section 4(a) of the Illinois Workers’
Compensation Act (“the Act”) and Section 7100.100 of the Rules Governing Practice Before the
Commission (“the Rules™), codified as 50 Illinois Administrative Code, Chapter 11. Proper and
timely notice was given to Respondents and Commissioner Charles DeVriendt conducted a
hearing on September 8, 2014, in Chicago, Illinois. After considering the entire record, and for
the reasons set forth below, the Commission finds that Respondent knowingly and willfully
failed to provide workers’ compensation coverage as required by Section 4(a) of the Act from
March 2, 2012 through September 8, 2014, a period of 920 days. The Commission finds
Respondent liable for penalties pursuant to Section 4(d) of the Act and 7100.100(b)(1) of the
rules at the maximum rate of $500.00 per day during this period, for a total amount of
$460,000.00 (920 days x $500.00/day).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission finds:

1.

!\J

The Respondent testified that she opened Chicago Tire & Service in November of 2004.
She only sold tires at that time and she was the only person involved in the business.

Frank Capuzi is an investigator for the Illinois Workers’ Compensation Commission. He
visited Respondent’s place of business on March 2, 2012. On that date he noticed two
employees were working at that site. The first employee was introduced to him as the
Respondent’s son and the other person was introduced as Respondent’s daughter’s
boyfriend. On that date Mr. Capuzi issued a citation and sent a Notice of Non-
Compliance to the Respondent on or about March 19, 2012. He also sent to Respondent a
Notice of Non-Compliance hearing on February 27, 2014.

Michael Cummins is an investigator for the Illinois Workers’ Compensation Commission
and visited Respondent’s place of business on August 8, 2014 and August 29, 2014, He
went under the pretext of being a customer inquiring about purchasing tires. An
individual, identified as the owner’s son, Francisco David, had a conversation with him
and gave the investigator some price quotes and advice on the purchase of tires. At one
point, he unlocked an office space next to the garage in order to consult a product
catalogue. He was observed by the investigator through a glass window getting the
product book. This occurred on the August 8, 2014 visit.

Petitioner Exhibit 5 contains the Articles of Incorporation for Chicago Tire and Service,
Inc. for 2004. Hanna Vitela is listed as the Incorporator. Petitioner Exhibit 6 lists the
wages paid by the Corporation from 2004 through 2012. Hanna Vitela is listed as the
President of said Corporation.

Respondent further testified the Corporation’s Illinois Unemployment Compensation Tax
returns list Francisco David as an employee in the first quarter of 2012. Francisco was
also listed as an employee in 2013. (Petitioner Exhibit 6) Respondent never maintained
workers’ compensation insurance from November 19, 2004 through March 1, 2012
because she was the only one who worked for Chicago Tire. She cannot remember the
exact date that her son, Francisco came to work for her. However, he still works for
Chicago Tire.

According to the Respondent’s testimony, Francisco changed tires on the premises while
employed for Chicago Tire. He also used the lift located on the premises.

The Commission finds that Chicago Tire & Service and Hanna Vitela qualifies as

“employers™ under Section 3 of the Act since they are engaged in “extra hazardous” activities by
virtue of operating a tire shop where tires are installed or changed on motor vehicles.



15IWCC0254

12INC226
Page 3

Section 4(a) of the Act provides that any “employer” who comes within the provisions of
Section 3 of the Act is required to provide workers’ compensation coverage, whether this is
accomplished through self-insurance, “security, indemnity or bond,” or a purchased policy.
Section 4(d) provides:

“Upon a finding by the Commission, after reasonable notice and hearing, of the
knowing and willful failure of an employer to comply with any of the provisions
of paragraph (a) of this section... the Commission may assess a civil penalty of
up to $500 per day for each day of such failure or refusal after the effective date
of the amendatory Act of 1989. Each date of such failure or refusal shall
constitute a separate offense. The Commission may assess the civil penalty
personally and individually against the corporate officers and directors of a
corporate employer, the partners of an employer partnership, and the members of
an employer limited liability company, after a finding of a2 knowing and willful
refusal of each named corporate officer, director, partner or member to comply
with this section. The liability for the assessed penalty shall be against the
employer first, and if the unnamed employer refuses to pay the penalty to the
Commission within 30 days after the final order of the Commission, then the
named corporate officers, directors, partners or members who have been found to
have knowingly and willfully refused or failed to comply with this Section shall
be liable for the unpaid penalty or any unpaid portion of the penalty.”

Based on the credible testimony of Frank Capuzi, along with the documentary evidence
offered by the Petitioner, as well as the testimony of the Respondent, the Commission finds that
Respondents, knowingly and willfully refused to comply with Section 4(a) of the Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondents Hanna T.
Vitela, individually and as President/Secretary of Chicago Tire & Service, Inc., are found to be
employers who are in non-compliance with the insurance provisions of Section 4(a) of the Act
and Section 7100.100 of the Commission Rules. Respondents are hereby ordered to pay the
Commission a fine of $460,000.00 pursuant to Section 4(d) of the Act and Section 7100.100 of
the Commission Rules.



15IWCC0R54

12INC226
Page 4

Pursuant to Commission Rule 7100.100 payment shall be made according to the
following procedure: Payment shall be made by certified check or money order made payable to
The State of [llinois; 2) payment shall be mailed or presented within thirty days of the final order
of the Commission or the order of the Court of Review after final adjudication.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court

shall file with the Commission a Notice of Intent to?'}e for Revie yyourt
DATED: ,M// 4 M

APR 10 2015 Charles $DeVriendt

CID/hf oshua D. Luskin

d040115
Lot s

049
Ruth W. White
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Page 1
STATE OF ILLINOIS ) m Affirm and adopt (no changes) I:I Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ) I:I Reverse D Second Injury Fund (§8(e)18)
WINNABAGO [ ] PTD/Fatal denied
D Modify Iz None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Brian Boticher, 15IWCC0255

Petitioner,
VS, NO: 10WC45984
Illinois State Police,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner, herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses,
temporary total disability, permanent partial disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 6, 2014, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitionef on account of said accidental injury.

DATED:

ichae] J. Brennan/
24-1}36//1;1'61]5 APR 1 0 2015 Mic ae‘J Brenna

052 K—- w

Kevin W. Lambo




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BOTTCHER, BRIAN Case# 10WC045984

Employee/Petitioner

ILLINOIS STATE POLICE 1 5 I W C C 0 2 5 5

Employer/Respondent

On 7/6/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1067 SCHWEICKERT & GANASSIN 2202 ILLINOLS STATE POLICE
MARK M WILSON 801 S ADAMS ST

2101 MARQUETTE RD SPRINGFIELD, IL 62703-2487
PERU, IL 61354

4987 ASSISTANT ATTORNEY GENERAL
LAURA HARTIN

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

0502 ST EMPLOYMENT RETIREMENT SYSTEMS pﬂmﬂl ul IaImIEDt :ggnmi‘fc'gdam“m
2101 S VETERANS PARKWAY®

PO BOX 19255
SPRINGFIELD, L. 62794-9255

Jut. 10 2014

0499 DEPT OF CENTRAL MGMT SERVICES
MGR WORKMENS COMP RISK MGMT

801 5 SEVENTH ST 6 MAIN

PO BOX 19208

SPRINGFIELD, IL 62794-8208
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STATE OF ILLINOIS )

)SS.
COUNTY OF Winnabago )

D Injured Workers' Benefit Fund (§4(d))
[ Rate Adjustment Fund (§8())

[ ] second Injury Fund (§8(¢)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Brian Bottcher Case # 10 WC 45984
Employee/Petitioner
v, Consolidated cases:
lllinois State Police
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas Holland, Arbitrator of the Commission, in the city of
Rockford, on September 20, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

Al D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. |:| What was Petitioner’s age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
L] TPD ] Maintenance C1TTD

L. What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. l:l Is Respondent due any credit?
0. D Other

onw

- maammMm

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwcc.il. gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On February 29, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $64,279.28; the average weekly wage was $1,236.14.
On the date of accident, Petitioner was 37 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of § for TTD, § for TPD, $ for maintenance, and
$ for other benefits, for a total credit of $

Respondent is entitled to a credit of $8,180.09 under Section 8(j) of the Act.
ORDER

All benefits are denied because the accident did not arise out of and in the course of employment.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

#0/ L @Kﬁwmu _.4_‘4 25 20/‘/4/

Signature of Arbitrator Date

ICArbDec p. 2
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Brian Bottcher )
)
Employee/Petitioner ) Case No. 10 WC 45984
V. )
)
Illinois State Police }
)
Employer/Respondent )
Findings of Facts

and Conclusions of Law

After hearing the proofs and reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues below and includes those

findings in this document.

I. FINDINGS OF FACT

At the time of the alleged incident, Petitioner Brian Bottcher (hereinafter
“Petitioner”), was employed by the Illinois State Police as state trooper for District 16 in
the set team unit. Petitioner had been working for the Illinois State Police since 2004. In
2010, the set team unit was a special enforcement directed at high crime areas. He
testified it is a very physical job; he may be forcibly placing someone under arrest or
chasing a suspect on foot. At the time, he worked nights from 4 m to 2 am.,

On February 28, 2010, Petitioner was off duty and playing basketball at Belvidere
North High School. Around 11:30 pm, Petitioner went up for a shot during a game and
landed on his ankle. He heard a pop sound and fell to the ground. He had to be helped off

the court. Jody Flynn, a physical education teacher that opened up the gym for the group
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to play basketball, went to the training room and brought the Petitioner ice. The accident
was witnesses by the other members of his basketball group including Jody Flynn and
William Kaiser. Both Flynn and Kaiser provided witnesses repoﬁs that corroborate
Petitioner’s testimony about the accident.

Petitioner initially thought he had just sprained his right ankle. He did not seek
out any formal medical treatment. Later that day, Petitioner called his supervisor, patrol
Master Sargent Liz Ditzler and informed her that he had sprained his ankle playing
basketball that weekend. Retired Sargent Ditzler confirmed this in her testimony. The day
after the accident, Petitioner left for canine training in Pawnee through the police
academy. He had applied for this very selective position three months prior to the
accident. Petitioner continued to ice, elevate, tape and wear a brace on his right ankle. He
continued to have swelling, stiffness and pain. After canine training, Petitioner returned
to his normal job. He thought his ankle was getting better, it was tolerable but he still had
some problems. Sergeant Detzler testified that after Petitioner came back from canine
training she recalls him limping on his right ankle from time to time.

Petitioner played basketball in high school and had continued playing as an adult.
Petitioner played basketball once a week with the same group of men, many of them also
police officers, for years, even before he worked with the ISP. They had not always
played at Belvidere North High School. The high school gym was made available to the
group by Jody Flynn Belvidere North High School. They typically played for two and a
half hours, usually from 9:45 am to 12:30 pm. Petitioner drove himself to his weekly
basketball games. He was not supervised by anyone from District 16. He did not have to

report his basketball games to any of his supervisors.
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Petitioner asserts that he played basketball to fulfill his fitness duty requirements
as a part of the wellness initiative in place in 2010. Petitioner admitted the wellness
program into evidence. PX 5. According to the wellness program, the ISP encourages all
employees to enjoy a healthy lifestyle, officers are required to demonstrate the physical
abilities necessary to perform duties, and cadets and probationary officers must complete
at least two mandatory physical inventory tests in their first year. PX 5. The physical
fitness testing consists of a sit and reach; 1 minute timed sit-ups or curl ups, maximum
bench press and a 1.5 mile run or 3 mile walk test. PX5 see section IV. B.4. The
minimum standard for each test is the 40™ percentile of the officer’s age and gender
group. The fitness test is administered once a year and Petitioner has never failed a test.

Officers are encouraged to participate in activities that maintain fitness and
improve health and wellness. The list of authorized programs/activities for maintaining
fitness through vigorous physical activity include: aerobic/anaerobic conditioning,
strength and flexibility training, etc. PX 5 see section IV.F1. Examples are included:
“running/jogging, aerobics, swimming, bicycling, basketball, racquetball, weightlifting
and martial arts training.” PX 5 see section [V.F1. “Other authorized programs/activities
are those to improve health and wellness, such as weight control, smoking cessation and
stress management.” PX 5 see section IV.F2. Some activities are specified as not a part
of the wellness program, such as golf, bowling and softball. PX 5 see section IV.G1.

Both Petitioner and his supervisor, Liz Detzler, testified that Petitioner’s
basketball activities were not monitored or supervised. Petitioner did not report his

basketball activities or turn in paperwork regarding this to his department. Liz Detzler



15IWCC0255

testified that she was not aware of anyone reporting their off duty wellness program
activities. Petitioner drove his own vehicle to games and played while he was off duty.

Petitioner did not seek medical treatment of his ankle until August 2, 2010.
Petitioner sought treatment regarding blood tests he took to increase his life insurance
coverage. While he was there, he noted pain in his right knee from a sofiball tournament
the day before as well as ankle pain and swelling for six months. Petitioner underwent x-
rays of his right knee and right ankle. His right knee had joint effusion and his right ankle
had osteochondral defects along the lateral talar dome with adjacent loose bodies.

On August 10, 2010, Petitioner had an MRI of his ankle which revealed moderate
Joint effusion, possibility of synovitis, edema, attenuation of anterior talofibular ligament
consistent with a near complete tear, and unstable ostecchondral fracture of the talus. On
October 20, 2010, Petitioner underwent a right ankle arthroscopy with removal of the
osteochondral defect, partial synovectomy and removal of loose bodies. Petitioner was
off work for an unspecified amount of time. During that time Petitioner was paid and was
on sick leave.

Petitioner was seen for a follow up on the 28" and reported that he had some pain,
but was not taking pain medication or in physical therapy. On November 4, 2010,
Petitioner had his sutures removed; he was instructed to continue wearing his cam boot
for another one to fwo weeks. On November 8, 2010, Petitioner had a physical therapy
evaluation. It noted decreased range of motion and strength as well as swelling. He could
walk at the time and was instructed on home exercise programs. On November 29, 2010,
reported that he was doing better, but had stiffness in the morning. He was still doing his

home exercise program. He was instructed to avoid running, jumping and cutting.
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Petitioner continued to have complaints of stiffness and locking up in his right ankle. He
had an injection by Dr. Enke and no longer has locking in his ankle. He was last checked
by Dr. Blint, his surgeon, on November 19, 2012. Petitioner reports that his right ankle is
not the same as his left. His right ankle has stiffness and less mobility. Petitioner no
longer plays basketball since the accident, because he is worried about hurting either his
right or his left ankle. He does not play softball either. He has had no subsequent
accidents.

Petitioner continues to work as a state trooper. He testified that his job is more
physical since he became a canine officer. He currently runs three to four days a week
and lifis weights to stay in shape. He has no job modifications or accommodations. He
does not wear an ankle brace. He continues to pass his yearly fitness test. In 2010, he ran

the 1.5 miles in 9 to 9:50 minutes. He ran his most recent fitness test 1.5 mile in 8:56.

II. CONCLUSIONS OF LAW

A. Did an accident occur that arose out of and in the course
of Petitioner’s employment with Respondent?

An injury is compensable under the Act only if the claimant can prove by a
preponderance of the evidence that arose out of and in the course of his or her
employment. Sisbro. Inc v. Industrial Comm’n, 207 Il1.2d 193, 203, 797 N.E.2d 665
(2003). An injury is said to “arise out of” one’s employment if its origin is in some risk
connected with, or incidental to, the employment so that there is a causal connection

between the employment and the accidental injury. Technical Tape Corp. Industrial

Comm’n, 58 I11.2d 226, 230, 317 N.E.2d 515 (1974). An injury is “in the course of”

employment when it occurs within the period of employment at a place where the
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employee can reasonably be expected to be in the performance of his or her duties and

while he or she is performing these duties or a task incidental thereto. All Steel, Inc.

Industrial Comm’n, 221 Ill.App.3d 501, 503, 582 N.E.2d 240 (1991).

The issue of recreational activity, even ones that may provide the employer with
some benefit, has been addressed by Statute. “Accidental injuries incurred while
participating in voluntary recreational programs including but not limited to athletic
events, parties and picnics do not arise out of and in the course of the employment even
though the employer pays some or all of the cost thereof. This exclusion shall not apply
in the event that the injured employee was ordered or assigned by his employer to
participate in the program.” 820 ILCS 305/11.

The issue has been repeatedly addressed by the Appellate Court, First District. In
Kozak v. Industrial Comm’n, 219 Ml.App.3d 629, 579 N.E.2d 921 (1¥ Dist 1991), the
Court held that a voluntary round-robin tennis tournament undertaken on behalf of the
employer, which resulted in the death of the employee, was not compensable and
specifically excluded un