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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
}8S. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(z))
COUNTY OF McLean ) l__—] Reverse D Second Injury Fund (§8(¢)18)
[ ] PTD/Fatal denied
I:' Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Jeremy Reynolds,
Petitioner,
Vvs. NO: 13WC 40126

181WCCO197

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, temporary total
disability, medical, permanent partial disability, penalties, fees, "Intoxican Defense" and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 27, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the

sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court. /

APR 2 - 2018

DATED: ’
Charles J. righdt

0013018 h —
CIDrle a
049

" Joshua D. Luskin
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DISSENT

Pursuant to Section 11 of the Illinois Workers’ Compensation Act, a rebuttable
presumption exists which finds an employee was intoxicated and such intoxication was the
proximate cause of his injury “if there is any evidence of impairment due to the unlawful use or
unauthorized use of ...(1) cannabis as defined in the Cannabis Control Act...The employee may
overcome the rebuttable presumption by the preponderance of the admissible evidence that the
intoxication was not the sole proximate cause or proximate cause of the accidental injuries.” 820
ILCS 305/11 (West 2013). I believe the evidence does not support a finding of unlawful or
unauthorized use of cannabis nor does it support a finding of impairment. Therefore, |
respectfully dissent.

Petitioner testified he neither smoked nor ingested marijuana prior to the accident. T. 29.
Petitioner testified he was exposed to second-hand smoke while preforming his work as an
installer. T.30. Petitioner admitted he did not advise Respondent of this exposure but explained
it was his understanding Respondent left it to the discretion of the installer to perform the work if
such conditions were present. /d. On cross-examination, the only testimony elicited regarding
Petitioner’s marijuana use is as follows: “Q. As I understand it, shortly after this accident
occurred, you were notified that the drug test you took was positive and that you were
terminated, correct? A. Correct.” T. 38.

Certainly, the Arbitrator and/or the Commission majority is not required to accept
unrebutted testimony, but such rejection of testimony cannot be arbitrary. Sorenson v. The
Industrial Commission, 281 111. App. 3d 373, 666 N.E.2d 713 (1996). The Arbitrator and thereby
the Commission in rejecting Petitioner’s testimony as to exposure based the same on Petitioner’s
failure to provide specifics as to where and when the exposure occurred. Petitioner testified
unequivocally he was exposed to second-hand smoke while performing installations. As
Petitioner was never questioned regarding the specifics of the exposure, finding that his failure to
provide answers renders him not credible would appear arbitrary. I do not find there is evidence
of unlawful or unauthorized use.

Further, for the rebuttable presumption to apply, evidence of impairment must be
presented. The only evidence in the record regarding Petitioner’s marijuana use is RX]1
evidencing positive marijuana metabolites at an initial test level of 50 ng/mL. There is simply no
evidence prior to Petitioner’s accident that he was impaired. Section 11 of the Act specifically
defines intoxication for alcohol to equal “0.08% or more by weight of alcohol in the employee’s
blood, breath, or urine...” 820 ILCS 305/11 (West 2013). The statute does not define
intoxication by specific amounts as it relates to marijuana use given the state of the present
medical science but instead requires a showing of impairment. Therefore, a positive test result
does not presuppose impairment.
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Immediately following the accident, the Illinois State Police investigated the accident.
An Illinois Traffic Crash Report (PX1) evidences no citations were issued. Petitioner was seen
at St. Joseph Medical Center approximately one hour following the accident. PX2. The records
evidence Petitioner “is alert and oriented to person, place, and time. No cranial nerve deficit. He
exhibits normal muscle tone. Coordination normal...He has a normal mood and affect.” PX2.

Based on the evidence before me, I would find Petitioner proved he sustained an accident
arising out of and in the course of his employment. Accordingly, I dissent.
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L. Elizabeth Coppoletti



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

REYNOLDS, JEREMY D Case# 13WC040126
Employee/Petitioner
MULTIBAND 18IWCC019%
Employer/Respondent

On 7/27/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.42% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

4367 SCHUM LAW PC
ANNA KALUZNY

2105 N DUNLAP SUITE 1A
CHAMPAIGN, iL 61820

1454 THOMAS & ASSOCIATES
ROBERT E HOFFMAN

500 W MADISON ST SUITE 2900
CHICAGO, IL 60561
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STATE OF ILLINOIS ) D Injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTYOFMC LEAN ) [ ] second Injury Fund (§8(e)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Jeremy D. Reynolds Case # 13 WC 40126
EmployesPetitioner
V. Consolidated cases: n/a
Multiband

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Bloomington, on June 29, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. []was Respondent operating under and subject to the lilinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. IZI Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

[ D What was Petitioner's marital status at the time of the accident?

J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
[JTPD [ Maintenance TTD

L. What is the nature and extent of the injury?

M. Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. |:| Other _____

iCArbDec 216 [00 W, Randolph Street #8-200 Chicago. IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee il gov
Downstate offices: Collinsville 618:346-3456  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084



181WCC019%

On November 14, 2013, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $44,138.12; the average weekly wage was $848.81.
On the date of accident, Petitioner was 29 years of age, single with 2 dependent child(ren).

Petitioner has received ali reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section §(j) of the Act.
ORDER

Based upon the Arbitrator’s Conclusions of Law attached hereto, claim for compensation is denied.

RULES REGARDING AFPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

%ﬂaﬂ?@?@ July 24. 2016

William R. Gallagher, Arbitrator Date
ICArbDec p. 2

oL 91 1016
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on November 14, 2013.
According to the Application, Petitioner sustained an accident while "driving on the job" and
sustained injuries to the "Head, neck, back and associated body parts" (Arbitrator's Exhibit 2).
There was no dispute that Petitioner sustained an accident; however, Respondent disputed
liability pursuant to Section 11 of the Act. Petitioner claimed that he was entitled to payment of
temporary total and permanent partial disability benefits, medical bills as well as Section 19(k)
and Section 19(1) penalties and Section 16 attorneys' fees (Arbitrator's Exhibit 1).

Petitioner worked for Respondent as a cable/satellite installer and he worked through the central
Illinois area. He drove a company van that he kept at his residence. On November 14, 2013,
Petitioner was scheduled to attend a meeting at 7:00 AM in Bloomington where various business
things would be discussed with other installers. Petitioner would also drop off and pick up
equipment and supplies.

Petitioner testified that while he was driving the van from his residence to the meeting, the van
experienced brake failure. Petitioner lost control of the vehicle which caused it to roll.
Petitioner's recollection of the specific details of the accident was unclear.

According to the police report, the brakes failed in the vehicle driven by Petitioner. Petitioner
was unable to stop the vehicle at an intersection which caused it to strike another vehicle.
Afterward, the vehicle driven by Petitioner went into a ditch and rolled over before coming to
rest on its wheels (Petitioner's Exhibit 1).

Following the accident, Petitioner was seen in the ER of St. Joseph Medical Center. At that time,
Petitioner stated that when he stepped on the brake pedal, it went to the floor and the van did not
stop. Petitioner had abrasions on his left hand, left ear and head and also had complaints of pain
in his right elbow (Petitioner's Exhibit 2).

When seen in the ER, a urine sample was obtained and Petitioner was tested for drugs. The test
was positive for marijuana (Petitioner's Exhibit 2; Respondent's Exhibit 1). Petitioner testified
that he was fired by Respondent because of the fact that he tested positive for marijuana.

In regard to the medical treatment, Petitioner was treated at Carle Occupational Medicine from
November 18, 2013, through March 10, 2014, for neck/back symptoms and post-concussive
syndrome (Petitioner's Exhibit 3). Petitioner also received physical therapy from December 13,
2013, through January 26, 2014 (Petitioner's Exhibit 5).

At trial, Petitioner testified that he had ongoing complaints of neck/back pain, sleep disruption
and memory issues. Petitioner stated that he takes over-the-counter medications on an as needed
basis.

Cathy Reynolds, Petitioner's mother, testified on his behalf at trial. Reynolds' testimony was
consistent with the testimony of Petitioner and she stated that she has noted that Petitioner now

Jeremy D. Reynolds v. Multiband 13WC 40126
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Tias sleep and memory issues that he did not have prior [O e accident. Shealso stated that she
has observed Petitioner with neck/back pain.

At the direction of Respondent, the vehicle that was driven by Petitioner was inspected by
Clifford Bigelow, an engineer. The primary focus of Bigelow's inspection of the vehicle was to
determine if there was, in fact, a brake failure at the time of the accident. Bigelow inspected the
vehicle on May 2, 2014, and, in connection with his inspection of the vehicle, various
photographs of it were obtained. Bigelow concluded that there was no indication of any
problems with the braking system that would have prevented the brakes from functioning at the
time of the accident (Respondent's Exhibit 3; Deposition Exhibit 2).

Clifford Bigelow was deposed on March 25, 2016, and his deposition testimony was received
inio evidence ai irial. Bigelow's iestimony was consisient with his report and he reaffirmed the
opinions contained therein. Specifically, Bigelow stated that the brake pads and rotors were in
very good condition and showed very little wear. He also did not find any defects or condition in
the hydraulic systems which would have caused brake failure (Respondent's Exhibit 3; pp 13-
16).

Daniel Beale testified on behalf of the Respondent when this case was tried. Beale is
Respondent's general manager and was Respondent's operations manager at the time of the
accident. Beale identified the service records of the vehicle that Petitioner drove and stated that
there was no record of any work having been performed on the vehicle because of brake issues
(Respondent's Exhibit 2).

At trial, Petitioner denied having smoked marijuana any time prior to the accident. He opined
that the positive finding was due to his exposure to "second-hand smoke." When Petitioner was
questioned about whether he had been around individuals who smoked marijuana, he said that it
was not uncommon for various customers of Respondent that he visited to smoke marijuana. He
was not specific about any times or places when he was exposed to marijuana under these
circumstances. Petitioner also stated that he was not under any obligation to report such an
occurrence to the company.

Conclusions of Law
In regard to disputed issue (C) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner did not sustain an accidental injury arising out of and in
the course of his employment for Respondent on November 14, 2013.

In support of this conclusion the Arbitrator notes the following:

The Arbitrator finds that Petitioner's claim is barred by Section 11 of the Act. Shortly after the
accident a urine test was performed which was positive for marijuana.

Petitioner denied having used marijuana prior to the accident and stated that he had been exposed
to "second-hand smoke" from individuals who were customers of Respondent. Petitioner did not

Jeremy D. Reynolds v. Multiband 13 WC 40126
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provide any specifics at all as to when or where he was purportedly exposed to this "second-hand
smoke." The Arbitrator finds that this testimony is not credible.

Petitioner's testimony that the accident was caused by a failure of the vehicle's brake system is
also questionable. Respondent tendered service records of the vehicle which contained no
reference to any brake work as having been performed on the vehicle. Further, Clifford Bigelow,
an engineer, inspected the vehicle and concluded that there was no evidence of brake failure.

In regard to disputed issues (F), (J), (K), (L) and (M) the Arbitrator makes no conclusions of law
as these issues are rendered moot because of the Arbitrator's conclusion of law in disputed issue

O).

//cm‘aﬂ?@%

William R. Gallagher, Afbitrator

Jeremy D. Reynolds v. Multiband 13 WC 40126
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STATE OF ILLINOIS ) I:' Affirm and adopt {no changes) I:l Injured Workers’ Benefit Fund (§4(d)}
)SS. | [ ] Atfirm with changes [ ] Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) X Reverse [Accident/Causatio] | [_] Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denicd
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Eugene Hardimon

Petitioner,

VS. No. 15 WC 013278

CTA 18IWCC0198

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, prospective medical care and temporary disability, and being
advised of the facts and law, reverses the Decision of the Arbitrator for the reasons stated below.
The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation, medical benefits or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327 (1980).

Petitioner was a 41year old bus operator employed by Respondent CTA on April 17,
2015 when a vehicle impacted the rear end of his bus as it was stopped in traffic. Petitioner had a
prior history of a two-level spinal fusion performed by Dr. Alexander Ghanayem in 2008. In
2014 Petitioner sustained a back strain after hitting a pothole but had returned to full duty by
September 2014, Petitioner testified that he was asymptomatic and working full-duty at the time
of the subject collision. At the time of the collision Petitioner felt a jolt in his back.

The bus that Petitioner was operating was equipped with a video dash cam that recorded
the interior of the bus at the time of the collision. Following the collision Petitioner exited the
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bus to survey the damage, checked on the well-being of his passengers, and called Control to
report the accident and request medical assistance for himself. None of the passengers aboard the
bus reported any injuries. Petitioner was transported to Little Company of Mary Hospital by
ambulance where he was diagnosed with acute lumbar strain and prescribed hydrocodone.

Petitioner returned to the CTA garage upon discharge from the emergency department
and filled in an accident report as required by protocol. On April 20, 2015 Petitioner consulted
Dr. Foreman at Beverly Medical who diagnosed lumbar strain and radiculitis. Dr. Foreman
charted in his records that the diagnosis was'causally related to the April 17, 2015 work accident
and took Petitioner off work. Petitioner was prescribed physical therapy and pain medication.

Dr. Foreman subsequently referred Petitioner to Dr. Agrawal for pain management. On
May 14, 2015 Petitioner complained to Dr. Agrawal of severe and persistent low back pain and
reported that Tramadol and Valium produced drowsiness but did not provide adequate pain
relief. Dr. Agrawal recommended consultation with Dr. Ghanayem, who had performed the 2008
fusion, recommended lumbar epidural injections, and continued Petitioner’s off work status.

On June 11, 2015 a Section 12 examination was performed by Dr. Mash, an orthopedic
specialist, at the request of Respondent. Dr. Mash diagnosed post-laminectomy syndrome. Dr.
Mash noted that Petitioner had a significant pre-existing back injury. He stated the opinion that
Petitioner appeared to have suffered a new or recurrent injury to his low back and opined that the
medical treatment to date was reasonable and necessary. Dr. Mash charted that Petitioner was not
capable of retuming to work and was uncertain whether the work accident had caused a
temporary aggravation or a significant aggravation of Petitioner’s back symptoms. Dr. Mash
reported that Petitioner had not reached MMI.

Petitioner consulted with Dr. Ghanayem on July 13, 2015. Dr. Ghanayem charted that he
did not have a surgical solution to Petitioner’s symptoms and released him from his care.

A functional capacity evaluation was performed on August 6, 2015. Petitioner was using
a cane due to reported right leg weakness. The FCE revealed deficits along with an invalid
dynamic lifting test.

Dr. Agrawal noted that Petitioner had plateaued with conservative care and therapy and
determined Petitioner was at MMI from a pain management standpoint. She continued him off
work pending re-evaluation with Dr. Kuo, a spine specialist. Dr. Kuo examined Petitioner on
September 27, 2015 and recommended bilateral SI injections and possible consideration of a
spinal cord stimulator.

A second Section 12 examination was performed by Dr. Mash on October 1, 2015. Dr.
Mash noted the invalid functional capacity evaluation and observed symptom magnification. Dr.
Mash stated the opinion that Petitioner had not yet reached MMI and that he was not yet capable
of returning to work operating a bus. He found all medical care rendered had been reasonable
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and necessary. Dr. Mash did not recommend surgery or neurostimulation. Dr. Mash’s diagnosis
remained post-laminectomy, post- fusion syndrome. He noted that the April 17, 2015 work
injury produced an aggravation to Petitioner’s pre-existing back condition. Dr. Mash agreed with
the plan for bilateral SI joint injections. Dr. Mash stated that if the SI injections did not produce
significant improvement that Petitioner should be considered at MMI. Petitioner subsequently
underwent a right sacroiliac joint injection on October 5, 2015 which gave him no relief,

On February 22, 2016 Petitioner had a trial placement of a spinal cord stimulator by Dr.
Agrawal. Petitioner reported complete pain relief across his low back and lower extremities. He
was placed off work by Dr. Agrawal pending re-evaluation by Dr. Kuo for permanent placement
of spinal cord stimulator.

A third Section 12 examination was performed by Dr. Mash on March 3, 2016. In
addition to updated medical records Respondent also provided to Dr. Mash the dash cam video
taken from the bus at the time of the accident for his review. Dr. Mash issued a report following
this examination which stated that having now viewed the video his opinion is that Petitioner did
not suffer a significant injury as a result of the April 17, 2015 work accident, Dr. Mash stated
“While Petitioner may offer ongoing symptoms, I am unable to understand his ongoing
symptoms and do not believe the symptoms relate in any way to the injury of April 17, 2015.”

The arbitrator, in his decision, relied upon Dr. Mash’s opinion, stated for the first time in
his March 3, 2016 Section 12 report, that the impact to Petitioner as depicted in the dash cam
video did not display movement inside the bus and was not significant enough to have caused
injury to Petitioner. The arbitrator concluded that “Petitioner did not sustain an accident that
arose out of and in the course of employment. Petitioner’s current condition of ill-being is not
related to the April 17, 2015 accident.”

We disagree with the arbitrator’s determination that Petitioner failed to meet his burden
of proof that an accident occurred on April 17, 2015. There was a rear-end impact to the bus
Petitioner was operating. Having viewed the video we do not find it to be of value in determining
the significance of the trauma to Petitioner at the time of the collision, Petitioner’s treating
physician stated in his notes that the work accident caused his condition of ill-being. Dr. Mash,
in his two Section 12 reports that preceded his March 3, 2016 report, found that there was causal
connection. The Commission finds the causation opinion stated by Dr. Foreman and Dr. Mash in
his first two reports to be persuasive and relies on these opinions in finding accident and
causation.

The Commission does find that Petitioner’s condition of ill-being arising from the
accident had resolved by March 3, 2016 and that he was at MMI and capable of returning to full
duty employment on that date. For this reason we do not award medical expenses incurred by
Petitioner after March 3, 2016. We do not award penalties pursuant to Sections 19(k) or 19(1) of
the Act.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 20, 2017, is hereby reversed.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is not entitled to
temporary total disability or medical benefits beyond the Section 12 examination of March 3,
2016.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court. The party

commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

HARDIMAN, EUGENE Case# 15WC013278
Employee/Pstitioner

&
CHICAGO TRANSIT AUTHORITY 1 8 I “ C C 0 1 9 et
Employer/Respondent

On 7/20/2017, an arbitration decision on this case was filed with the linois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.10% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0314 KUMLIN & FROMM LTD
MARK L FROMM

205 W RANDOLPH ST SUITE 1030
CHICAGO, IL 80606

0515 CHICAGO TRANSIT AUTHORITY
ANDREW ZASUWA

515 W LAKE ST 6TH FL

CHICAGO, IL. 60661
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STATE OF [LLINOIS ) l:l Injured Workers® Benefit Fund (§4(d))
)SS. [ 1 Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) (] Second Injury Fund (§8(e)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Eugene Hardimon Case # 15 WC 13278
Employee/Petitioner _
V. Consolidated cases:

Chicago Transit Authority
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gary Gale, Arbitrator of the Commission, in the city of
Chicago, on August 4, 2016, After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

. D Was timely notice of the accident given to Respondent?

. Is Petitioner's current condition of ill-being causally related to the injury?

15

F

G. |:| What were Petitioner's earnings?

H. |:] What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?
J

. K{ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
p ary P
paid all appropriate charges for all reasonable and necessary medical services?

K IZ Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
[JTPD [] Maintenance X TTD

M. E] Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. [] Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866:352-3033  Web site: www.fwee. i gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785.7084
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On the date of accident, April 17, 2015, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $33,366.86; the average weekly wage was $641.67.
On the date of accident, Petitioner was 39 years of age, married with 6 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $26,820,93 for TTD, § for TPD, $ for maintenance, and
$ for other benefits, for a total credit of $26,820.93.

Respondent is entitled to a credit of $ under Section 8(j) of the Act.

ORDER

Petitioner did not sustain an accident that rose out of and in the course of employment. Petitioner’s current
condition of ill-being is not related to the April 17, 2015 claimed accident. All other issues are therefore moot.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

OOl Geernge 1. Audnos July 12, 2017
Signature of Arbitrator Date

ICAbDecl 9(b)

JuL. 2 0 2017
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FINDINGS OF FACT 15 WC 13278

Petitioner is a 41 year old male who is employed by the respondent, Chicago
Transit Authority (“CTA”) as a Bus Operator. Petitioner has a prior history of lumbar
pain. In 2008, Petitioner underwent a two level lumbar fusion performed by Dr. Alex
Ghanayem. (Tr. 30) He reported a back strain while working for the CTA in 2014. He
alleged that the pain was caused by driving over a pothole.

On April 17, 2015, he was driving his bus on 103™ Street in Chicago, IL, and was
stopped in traffic. Another vehicle made contact with the rear end of the bus that
Petitioner was drivifig: Petifioner was in the driver’s seat at the front of the bus at the time
of the incident. Petitioner got up out of his seat and checked on his passengers, per
protocol. He got off the bus to assess the situation, and called CTA control on his cell
phone. He requested medical assistance and complained of “some numbness and pain in
his lower back.” Petitioner was walked to the ambulance and taken to Little Company of
Mary Hospital.

On April 17, 2015 Petitioner filled out and signed a CTA form titled “CONTACT
WITH VEHICLE/PEDESTRIAN/FIXED OBJ ECT”, which states that there were six
Passengers on the bus at the time of the incident and nobody else besides Petitioner
claimed injury. Petitioner stated that the other driver was driving at an approximate speed
of 20 miles per hour (R.X. 2) At trial, Petitioner identified the document as one he
personally filled out and signed. (Tr. 77-78)

At trial, Petitioner testified that nobody else on the bus was injured. (Tr. 78)

Petitioner was examined at the emergency room and x-rays were taken of his
lower back. He was discharged the same day. Petitioner filed a report with CTA and went
home. Petitioner sought treatment with Dr. Michael Foreman at Beverly Park Medical
Center. Physical therapy was prescribed and Petitioner was taken off of work.

An MRI of the lumbar spine was ordered and performed on May 6, 2015. The
MRI noted postsurgical changes at L4-L5 and L5-S1 levels. There was no evidence for
significant disk herniations or re-herniations at L4-L5 and L5-S1. The rest of the lumbar
spine was intact and unremarkable. (P.X.3,5) Petitioner was referred to Dr. Agrawal, a
pain specialist, who recommended a series of injections.

Petitioner presented to Orthopedic Surgeon Dr. Steven Mash for section
12 examination. Mention is made of Petitioner’s 2008 lumbar injury in which he suffered
injuries to 3 disks and underwent a multi-level instrumented fusion. Further mention is
made of the 2014 lumbar strain allegedly caused by a pothole. Dr. Mash reviewed the
May 6, 2015 MRI and noted postsurgical changes at L4-L5 and L5-S1. Dr. Mash did not
see any evidence of significant disk hemiation or re-herniation at L4-L5 or L5-S1. (R.X.
3)
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Dr. Mash was able to review medical records from May of 2014, about 11 months
prior to Petitioner’s April 17, 2015 work incident. It was noted that Petitioner was seeing
Dr. Adam Cifu and complaining of severe low back pain with radiation into the leg.

Petitioner underwent an epidural steroid injection. {(R.X.3)

Dr. Mash diagnosed Petitioner with postlaminectomy syndrome. He noted that
Petitioner was to follow up with his former treating surgeon, Dr. Ghanayem, and believed
such a visit was appropriate. He believed that Petitioner’s symptoms related to the
incident as reported by Petitioner. He was unable to state whether Petitioner’s current
condition of ill-being was a temporary aggravation of a pre-existing condition or a
significant aggravation. Dr. Mash concluded that Petitioner had significant pre-existing
difficulty. Based on the incident as reported by Petitioner, Dr. Mash believed he had
suffered a recurrent or new injury to his low back. Dr. Mash noted that *“to date, MRI
study has not documented the reason for the patient’s ongoing difficulty and further
evaluation of this patient’s pre-existing underlying condition and evaluation of his fusion
status is necessary at this date.” (R.X.3)

Petitioner presented to Dr. Alex Ghanayem, the surgeon who performed his multi-
level lumbar fusion in 2008, on June 22, 2015. A physical examination was performed.
There was tenderness at the lumbar base and increased pain with lJumbar range of motion,
but no neurologic deficits in the lower extremities. Dr. Ghanayem was interested in
reviewing the MRI scan from May 6, 2015. (P.X.5)

On July 13, 2015, Petitioner again presented to Dr. Ghanayem. The doctor
reviewed the May 6, 2015 lumbar MRI scan and opined that his fusion had healed nicely
at L4-L5 and L5-S1. There were no ectopic bone and implants were in a good position.
The disc levels above his fusion showed no abnormalities, there were no bone spurs,
herniations, or other traumatically induced findings. Dr. Ghanayem noted that
Petitioner’s sacrum and tailbone looked normal. Dr. Ghanayem informed Petitioner that
he did not have a surgical answer for his problems and released Petitioner from his care.
(P.X.5)

Petitioner completed a Functional Capacity Evaluation on August 4, 2015.
Petitioner testified that he could not finish the FCE. The FCE was invalid. (P.X.5)

Petitioner was referred to a spine specialist, Dr. Kuo. He first saw her on August,
14, 2015. He informed her that he was injured when a teenager rear ended him at high
speed.(P.X.3) Dr. Kuo reviewed the MRI from May 6, 2015 as well as x-rays and opined
that it demonstrated a “very solid fusion” at L4-L5 and L5-S1. There was no residual
stenosis at L4-L5 or L5-S1. The remaining discs were completely within normal limits
with no stenosis, no herniations, and no injury. (P.X.3)

Petitioner underwent a sacroiliac injection in October of 2015.
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Petitioner saw Dr. Mash again for a section 12 exam on October 1, 2015. Dr.
Mash believed an SI injection may be indicated, but took concern over Petitioner’s
symptom magnification and lack of validity in the FCE, and believed that surgery would
not be necessary unless a pain source could be clearly identified. Dr. Mash believed that
Petitioner’s complaints were a result of an April 17, 2015 injury “based upon the history
as provided by the patient.” Dr. Mash noted that unless Petitioner had a very positive
response to the SI injection, he would not recommend surgery or the neurostimulator.
(R.X.3)

Dr. Kuo saw Petitioner on November 20, 2015 and concluded that “Once again
with the negative MRI and solid fusion, it is difficult to know exactly why he is having
the symptoms he is having.” (P.X.3)

Dr. Kuo recommended a spinal cord nerve stimulator trial. The stimulator was
approved by the CTA adjuster on January 27, 2016. (P.X.6) The trial stimulator was
inserted on February 22, 2016. It was present for four days. On February 25, 2016 Dr.
Agrawal noted that Petitioner would like to proceed with a permanent spinal stimulator.
(P.X.5)

Petitioner returned to Dr. Mash for a third section 12 exam on March 3,2016. 1t
was noted that Petitioner was to have a permanent stimulator placed. Dr. Mash reviewed
a video of the actual accident on April 17, 2015 and stated that his opinion concerning
causality had significantly changed. He noted that the video showed the Petitioner
allowing a rider to exit the bus. The bus operator was then seen to get up from his seat,
turn around and exit the bus and walking toward the back. Dr. Mash observed “no motion
to the bus, or jar that can be seen, no significant trauma of any sort that would be
considered even slight...” He noted that Petitioner did not demonstrate any pain behavior
in the video. Dr. Mash concluded that based on the video, no significant injury was
identified. (R.X.3

Dr. Mash did not believe any further treatment was required, he believed that
Petitioner did not appear to suffer a significant injury based on the video of April 17,
2015. He believed that any further treatment would be related to Petitioner’s preexisting
lumbar condition. (R.X.3)

Dr. Mash noted Petitioner’s ongoing symptoms and was unable to understand the
symptoms and did not believe they related in any way to the April 17, 2015 reported
injury. Dr. Mash further noted that Petitioner failed an FCE and only responded to spinal
cord stimulation. Dr. Mash believed this treatment was related to a pre-existing condition.
Dr. Mash stated that he agreed with Dr. Kuo that it is difficult to understand the
Petitioner’s condition given his normal MRI and solid fusion. He noted that the video did
not support the injury as alleged by the Petitioner. (R.X.3)

* Dr. Mash concluded that the video significantly affected his opinions as it showed
no significant episode of trauma. (R.X.3)

153
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Petitioner’s request for authorization of the spinal stimulator was
submitted to Utilization Review. A Peer Review Report dated March 21, 2016 found the
proposed spinal stimulator “not medically necessary” in this patient . (R.X.4)

Dr. Kuo wrote a medical narrative dated March 22, 2016. She reviewed the March
3, 2016 Dr. Mash IME and noted his reliance on the video. Dr. Kuo opined that relying
on the video could lead to false presumptions on the etiology of pain. Dr. Kuo did not
review or request to review the video footage. Dr. Kuo opined that she believed, with
certainty, that the bus crash supplied sufficient force to cause an acute-on-chronic pain
requiring a spinal cord stimulator implant. (P.X.5)

Petitioner testified that he has not received any TTD benefits since March 3,
2016. He continued to treat with Dr. Kuo after this time, who on April 15, 2016
continued to recommend the permanent spinal stimulator and kept him off work. (P.X.5)
He presented for re-training at CTA. He testified that there are two parts to the retraining
~a classroom setting and a bus driving setting. Petitioner testified that he attended the
classroom setting but did not finish. He testified that he did not make it to the bus driving
training, because was deemed unfit for duty due to the fact that he was ambulating with a
cane. (Tr. 61-71)

Petitioner followed up with Dr. Kuo on June 10, 2016. He was given a trial
release to work with a scheduled follow up visit. He was not given any work restrictions.
(R.X.5) There are no further medical records in evidence after June 10, 2016.

Respondent’s Exhibit 1 is a bus surveillance video of the April 17, 2015 incident. The
Arbitrator notes that the parties stipulated that the video shows the Petitioner and that the
video at trial is the same video that the parties previously viewed.

Petitioner’s written report in Respondent’s Exhibit 2 states that the contact
between the vehicles occurred at 15:14 hours. The video begins at 15:09 hours. The point
of contact can be seen in Channel 7, which is a view showing the outside of the right side
of the bus. At 15:14:49, the silhouette of another vehicle can be seen approaching the rear
end of the bus. {R.X.1)

Viewing the video in Channel 1, which is a view above the driver’s seat looking
out to the front door of the bus, a passenger is seen boarding and paying at 15:14 hours.
The bus begins to accelerate. At 15:14:49, the point of contact, the bus comes to a stop
and a passenger is seen standing. He does not significantly move or demonstrate any
jarring or jolting motion. At 15:15 a passenger walks up to where Petitioner is seated and
appears to be speaking with him. At 15:15:07 Petitioner opens the bus door and walks off
of the bus. Channel 7 at 15:15:20, shows a side view of the bus, with Petitioner having
walked behind the bus to speak with the driver of the personal motor vehicle. (R.X.1)
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Channel 5 shows an overhead view of the rear portion of the bus. Beginning at
15:14, we see the bus in motion. A passenger in orange is seated in front of the rear door.
At 15:14:49 the passenger does not significantly move, jar, or visibly jolt. The passenger
remains stationary in his seat until 15:15:29 when he looks behind him at the bus driver
walking to the outer rear of the bus. (R.X.1)

Channel 6 is a video showing the view out of the windshield. No significant
movement of the bus is seen after it comes to a stop at 15:14:49, which is the point of
contact. (R.X.1)

Channel 2 shows the interior of the bus from a camera placed at the front of the
bus. At 15:14, multiple passengers are visible. The passenger closest to the camera is
standing for the entire time in the same place, and does not make any significant
movements until he leans forward to talk to the Petitioner at 15:14:59. No Significant
movement, jolting or jarring is observable. (R.X.1)

Channel 4 shows a view of the bus interior from the very back of the bus.
Multiple seated passengers are seen in this video. As the car made contact with the bus,
these passengers were closest to the point of impact. From 15:14 to 15 :14:59, these
passengers are seated without any significant movement until they collectively look out
the left side windows. There is a standing passenger who remains standing upright
without significant movement throughout this time as well. (R.X.1)

By visual observation by the Arbitrator , at no time in the video does the
Petitioner visually appear to ambulate with any difficulty. Petitioner is seen ambulating
freely outside of the bus throughout Channel 7. (R.X.1)

Conclusions of Law

C. In regard to issue “C” - Did an accident occur that arose out of and in the course
of Petitioner’s employment by the Respondent? The Arbitrator finds as follows:

Based upon the totality of the evidence , the Arbitrator finds that Petitioner failed to meet
his burden of proof by a preponderance of the credible evidence that an accident in the
course and scope of his employment occurred on April 17, 2015.

The Arbitrator has carefully reviewed the bus video admitted into evidence as
Respondent’s Exhibit 1. The video shows minimal impact between the car and
Petitioner’s bus. The Arbitrator notes that Petitioner testified that he felt a “jolt” when he
was rear ended by the other vehicle. The Arbitrator has reviewed all of the camera angles
on the bus video and cannot discern any significant movement of Petitioner’s bus.
Petitioner was accompanied on the bus by multiple passengers, none who make any
significant movement at the point of contact between the vehicles. The standing
passengers remain standing before and after contact between the vehicles is made (R.X.1)
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The Arbitrator further notes that Petitioner’s testimony and recorded statement
admitted into evidence confirm that none of the passengers on the bus claimed injury.
The Arbitrator finds it significant that Petitioner, being at the front of the bus, was the
furthest from the point of impact. The passengers sitting closest to the point of impact
demonstrated no significant movement at the point of contact. (R.X.1, 2) The Arbitrator
finds it difficult to imagine that any individual on the bus, including Petitioner, would
have suffered the type of injuries alleged by Petitioner from what appears to be a minor
collision.

The Arbitrator further notes that Petitioner’s behavior following the incident
speaks to the true severity of the incident. Namely, from 15:15 in the video onward,
Petitioner.is seen walking around showing no visual signs of physical impairmemt.

F. In regard to issue “F” is the Petitioner’s current condition of ill-being causally
related to the injury? the Arbitrator finds as follows:

Based upon the totality of the evidence, Petitioner’s current condition of ill-being
is not causally related to the alleged work accident on April 17, 2015. Petitioner did not
experience a significant episode of trauma on April 17, 2015 when a personal motor
vehicle made contact with the rear bumper of Petitioner’s bus.

or impact.

The Arbitrator notes that Petitioner testified that he felt a “jolt” when he was rear
ended by the other vehicle. The Arbitrator has reviewed all of the camera angles on the
bus video and cannot discern any significant movement of Petitioner’s bus. Petitioner
was accompanied on the bus by multiple passengers, none who make any significant
movement at the point of contact between the vehicles. The standing passengers remain
standing before and after contact between the vehicles is made (R.X.1)

The Arbitrator finds it significant that Petitioner, being at the front of the bus, was
the furthest from the point of impact. The passengers sitting closest to the point of impact
demonstrated no significant movement at the point of contact. (R.X.1,2 The Arbitrator
further notes that Petitioner’s behavior following the incident speaks to the true severity
of the incident. Namely, from 15:15 in the video onward, Petitioner is seen walking
around showing little sign of injury. (R.X.1)

Dr. Mash reviewed the bus video, and opined that Petitioner did not experience
significant trauma as a result of the vehicle contact.

Until the IME on March 3, 2016, Dr. Mash’s causality opinion was based on the
history as provided by Petitioner. (R.X.1) Dr. Mash took Petitioner at his word. Once Dr.
Mash viewed the video of the incident, he significantly altered his causality opinion,
finding that the video demonstrated “no motion to the bus, no jar that can be seen, no
significant trauma of any sort which would be considered even slight...” (R.X.3)
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The Arbitrator notes that prior to viewing the bus video, Dr. Mash had previously
questioned Petitioner’s symptomatology and the etiology of his pain. Dr. Mash noted that
the MRI had not documented the reason behind his ongoing problems, and he was unsure
whether Petitioner had suffered a temporary aggravation or a permanent aggravation. He
also noted issues with symptom magnification and validity with the FCE. (RX3) htis
important to note that both Dr. Ghanayem and Dr. Kuo also expressed uncertainty behind
the cause of Petitioner’s lumbar condition. “I do not have a surgical answer for his
bladder, leg, and back symptoms” —Dr. Ghanayem. “Once again with the negative MRI
and a solid fusion, it is difficult to know exactly why he is having the symptoms he is
having.” -Dr. Kuo. (P.X.5) Dr. Mash pointed out that he agreed with Dr. Kuo that it was
difficult to understand Petitioner’s condition given his normal MRI and solid fusion.

Dr. Mash has a more credible causality opinion than Dr. Kuo.

Dr. Mash concluded that Petitioner did not suffer a significant episode of trauma
on April 17, 2015. He did not believe Petitioner’s current condition of ill-being was
related to the event on April 17, 2015. In contrast, Dr. Kuo stated in her medical narrative
dated March 22, 2016 that “I certainly do believe that the bus crash supplied sufficient
force to cause an acute-on-chronic pain requiring a spinal cord stimulator implant.”
(P.X.5) Unlike, Dr. Mash, Dr. Kuo did not view the bus video. It is clear from Dr. Kuo’s
narrative that she is aware that a video of the reported accident exists, and that the video
may contradict her understanding of the accident and mechanism of injury. Nevertheless,
Dr. Kuo claims that she is certain that the bus accident, which she has not seen, supplied
the sufficient amount of force necessary to require a spinal cord stimulator,

Furthermore, Dr. Kuo’s understanding of the mechanism of injury is based on
Petitioner’s history of events. Petitioner’s history of events is contradicted by his written
statement and the video evidence, neither of which were seen by Dr. Kuo. Petitioner told
Dr. Kuo at the initial visit in August of 2015 that he was rear ended by a teenager driving
at high speed. (P.X.5) But Petitioner’s written statement made on the date of accident
describes the other vehicle as travelling at 20 miles per hour. (R.X.2) The Arbitrator
notes that the event depicted in the video evidence is clearly not a high speed collision.
R.X.1)

The Arbitrator notes that the causality opinions of Dr. Kuo and
Petitioner’s other treating physicians was informed by the history of the event as
provided by Petitioner. Petitioner’s treating physicians did not review Petitioner’s
written statement or the bus video. This is significant because the full evidentiary record
demonstrates that Petitioner’s history regarding April 17, 2015 has not been consistent.
On August, 14, 2015, Petitioner gave a history of the incident to Dr. Kuo stating that he
was injured when a teenager rear ended him at high speed. (P.X.3) But Petitioner’s
statement written on the day of the event describes the other car as travelling 20 miles per
hour. (R. X.2) The Arbitrator notes that the bus video does not demonstrate a high speed
colliston. (R. X.1)
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Petitioner gave testimony regarding his work restrictions and medical treatment
that is not corroborated by the medical records in evidence. Petitioner testified that he
saw Dr. Kuo in June of 2016. He testified that he desired to return to work, and that Dr.
Kuo gave him a 30 pound weight restriction and permitted him to use his cane. (Tr. 64)
Petitioner was asked by the Arbitrator whether he was given a light duty release and
Petitioner answered in the affirmative. (Tr. 65). The Arbitrator notes that Respondent’s
Exhibit 5 is a record of the visit with Dr. Kuo dated June 10, 2016. The record
demonstrates that Dr. Kuo continued to recommend the spinal cord stimulator, and wrote
“we will let him go back to work for now. We will have him back in follow up in about a
month. This will be a trial period of work.” (R.X.5) The Arbitrator finds it significant that
there is no mention of “light duty” in Dr. Kuo’s June 10" office note. In fact, the June 10,
2016 note is devoid of any work restrictions and there is no mention of a cane. The June
10™ note contradicts Petitioner’s testimony that he had a light duty release.

Petitioner initially testified that he saw Dr. Kuo in June of 2016 and then
presented to CTA for retraining, only to be dismissed. Upon further questioning,
Petitioner then changed his story, stating that he had possibly attempted to go back to
work around the end of April, beginning of May of 2016, but was denied participation in
his retraining due to having a cane. (Tr. 70) Petitioner admitted on re-cross examination
that the retraining which he was unable to complete was prior to the June 1%
appointment where Dr. Kuo gave him a trial work release, with no restrictions and no
mention of a cane. (Tr. 74, R.X.5)

The Arbitrator has reviewed the evidentiary record and notes that Petitioner’s last
appointment with Dr. Kuo prior to June 10, 2016 is dated April 15, 2016. The Arbitrator
notes that on April 15" Dr. Kuo concluded in her Plan Summary that “we will keep him
off work for now.” There is no mention of any effort to return Petitioner to work. (P.X.5)
Petitioner’s testimony regarding his visits with Dr. Kuo is not corroborated in the medical
records and calls his credibility as a witness into question.

Petitioner has a significant prior medical history of a multilevel lumbar fusion
performed in 2008 by Dr. Ghanayem. Subsequently in 2014 he treated for a back strain
with an injection and physical therapy. He alleges a new injury to his lumbar spine on
April 17, 2015. A new lumbar MRI performed on May 6, 2015 demonstrated only
postsurgical changes and was otherwise unremarkable. Petitioner was reexamined by Dr.
Ghanayem in June and July of 2015 and was informed that he did not have a surgical
answer for his problems. Dr. Ghanayem noted that the new MRI was devoid of
traumatically induced findings. (P.X.5)

Petitioner then treated with Dr. Kuo, who described his new MRI as “negative”
and demonstrative of a solid fusion. She wrote that she had trouble understanding his
condition in light of these findings. Petitioner underwent an FCE which was found to be
invalid. (P.X.5)
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In reviewing medical records and examining Petitioner on three separate
occasions, Dr. Mash concluded that he agreed with Petitioner’s treating physician as to
the difficulty of understanding his condition. He watched a video of the incident and
determined that the collision could not have contributed to the Petitioner’s current lumbar
condition. Dr. Mash credibly opined that Petitioner’s condition was related to his
longstanding preexisting lumbar issues, or from a yet undiagnosed condition that could
not have been caused by the minor incident on April 17, 2015. (R.X.3)

Based upon the totality of the evidence as highlighted above, the Arbitrator finds
that Petitioner’s current condition of ill-being is not causally related to the incident/ .
minor vehicle collision on April 17, 2015.

J. In regard to issue “J” were the medical services provided to petitioner reasonable
and necessary? Has the Respondent paid all appropriate charges for all reasonable
and necessary medical services? the Arbitrator finds as follows:

The Arbitrator finds that the issue of whether medical services were reasonable
and necessary is moot based on the finding that Petitioner did not suffer a compensable
injury on April 17, 2015 and that Petitioner’s current condition of ill-being is not causally
related to the April 17, 2015 incident.

K. In regard to issue “K* is the petitioner entitled to prospective medical care? the
Arbitrator finds as follows:

The Arbitrator finds that the issue of future medical is moot based on the finding
that Petitioner did not suffer a compensable injury on April 17, 2015 and that Petitioner’s
current condition of ill-being is not causally related to the April 17, 2015 incident.

L. In regard to issue “L” is the petitioner entitled to Temporary Total Disability
benefits? the Arbitrator finds as follows:

The Arbitrator finds that the issue of TTD is moot based on the finding that
Petitioner did not suffer a compensable injury on April 17, 2015 and that Petitioner’s
current condition of ill-being is not causally related to the April 17, 2015 incident. Even
50, the last medical from Dr. Kuo, Petitioner’s treating physician, states that as of June
10, 2016 Petitioner would be permitted to go back to work “for now”. No restrictions are
given. There are no medical records in evidence taking Petitioner back off of work after
the June 10, 2016 release to work. (R.X.5)
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M. In regard to issue “M’ should penalties or fees be imposed upon Respondent?
The Arbitrator finds as follows:

Petitioner secks an award of Section 19(I) and Section 19(k) penalties and fees
based on unpaid medical bills and unpaid TTD benefits. Petitioner alleges that
Respondent authorized a neurostimulator which Petitioner had inserted, thereby incurring
medical expenses. Petitioner alleges that Respondent then refused to pay for the medical
expenses. Petitioner alleges that Respondent’s refusal to pay medical expenses and TTD
was unreasonable and vexatious.

Respondent must show, once a demand for payment is made, that it acted in an
objectively reasonable manner, under all of the existing circumstances, in denying, or
delaying the payment of, benefits. Crockett v. Industrial Commission, 218 Ill. App.3d
116, 121 (1* Dist. 1991)

In this case, Respondent’s denial of benefits to Petitioner is based upon the video
admitted into evidence as Respondent’s Exhibit 1 as well as Dr. Steven Mash’s medical
opinion finding that Petitioner’s did not suffer a significant injury on April 17, 2015 and
that his current condition of ill-being is not causally connected in any way to the April
17,2015 incident.

The Arbitrator notes that on March 21, 2016 Respondent’s IME doctor, Steven
Mash, reviewed a video of the April 17, 2015 incident and concluded that his prior
opinion as to causality had significantly changed. Dr. Mash now believed, having seen an
objective view of the incident as it actually unfolded, that Petitioner did not suffer an
injury on April 14, 2015. Respondent denied benefits in reliance on Dr. Mash’s March
21, 2016 opinon. Respondent was not unreasonable or vexatious in relying on the
medical opinion of a qualified Orthopedic Surgeon in denying benefits. Respondent’s
actions, though unfavorable to Petitioner, were not without merit.

Therefore, Petitioner is not owed penalties under Section 19(1) and Section 19(k).

10
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Page 1
STATE OF ILLINOIS ) & Affirm and adopt (no changes) I:I Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse [| |:’ Second Injury Fund (§8(e)18)
WINNEBAGO [ ] PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Tammy Morgan,
Petitioner,

Vs, NO: 11 WC 10879

e 181WCcC0199

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
Petitioner's permanent partial disability, medical expenses, and notice and being advised of the
facts and law, affirms the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as stated
above, the Decision of the Arbitrator filed September 9, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review i m irguit Cougt.

paTED:  APR 2- 2018

Jos]1 ELilskl
0-03/21/18 / / M
jdl-wj
68 Charles J. DeVriendt

I lolth Coppaltt

Elizabeth Coppoletti




-# % ILLINOIS WORKERS' COMPENSATION COMMISSION

'x\\ NOTICE OF ARBITRATOR DECISION
MORGAN, TAMMY | Case# 11WCO010879
Employeell‘-‘ellitloner : 11WCD10880
|’ .a'..l
GREEN.MILLS INC , % 1 9
,Employerf[-f,{espondent ﬁ 8 I %J C C @ : 9

P
On 9/9/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2489 BLACK AND JONES
JASON ESMOND

308 W STATE ST SUITE 300
ROCKFORD, IL 61101

2986 PAUL A COGHLAN & ASSOC PG
15 SPINNING WHEEL RD

SUITE 100

HINSDALE, IL 60521



STATE OF ILLINOIS ) o D Injured Workers® Benefit Fund (§4(d))
)SS. [ 1 Rate Adjustment Fund (§8(z))
COUNTY OF Winnebago ) [ second mjury Fund (§8(e)18)
Neone of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Tammy Morgan Case # 11 WC 10879
Employee/Petitioner
v. Consolidated cases: 11 WC 10880
General Mills Inc. 1 8 E E"J C C @ 1 9 9
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen J. Friedman, Arbitrator of the Commission, in the
city of Rockford, on July 13, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

z, What was the date of the accident?

z Was timely notice of the accident given to Respondent?

Z [s Petitioner's current condition of ill-being causally related to the injury?

:l What were Petitioner's earnings?

:I What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD [[] Maintenance TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. @ Is Respondent due any credit?

0. [_] Other

~rZamEmgow

e

{CArbDec 2/10 100 W, Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.nwee. H.gov
Downstate affices: Collnsville 618/346.3450  Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS
On February 10, 2009, Respondent was operating under and subject to the provisions of the Act.

11 WC 10879

On this date, an employee-employer relationship did exist between Petitioner and Respondent. .

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $43,097.60; the average weekly wage was $828.80.
On the date of accident, Petitioner was 47 years of age, married with 0 dependent children.

Petitioner /&as received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $12,610.00
for other benefits, for a total credit of $1 2,610.00.

Respondent is entitled to a credit under Section 8(j) of the Act.

ORDER

BECAUSE PETITIONER FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE THAT SHE SUSTAINED
ACCIDENTAL INJURIES ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT AND FURTHER FAILED
TO PROVE THAT HER CONDITION OF ILL BEING IS CAUSALLY CONNECTED TO ANY ACCIDENTAL INJURY
SUSTAINED ON OR ABOUT FEBRUARY 10, 2009, PETITIONER’S CLAIM FOR COMPENSATION IS HEREBY

DENIED.

RULES REGARDING APPEALS Unless a party files a Petition Jor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission,

STATEMENT OF INTERESY RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee’s appeal results in either no change or a decrease in this award, interest shal} not accrue.

-~ September 7, 2016

=" -
Signature of Arbilm@ Date

SEP .~ 9 2016

ICArbDee p, 2
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t of Facts

This matter was tried in conjunction with consolidated case 11 WC 10880 (date of accident August 2, 2010).
Prior to trial, Petitioner's motion to amend the Application for Adjustment of Claim to correct the name of the
Respondent to General Mills, Inc. was granted. These matters were consolidated for hearing and a single
transcript was prepared. The Arbitrator has issued separate decisions with respect to each of these claims.

Petitioner Tammy Morgan testified that she worked for Respondent General Miils for approximately 26 years.
She has worked as a machine operator for 22 -23 years. She worked first shift, from 6am — 2pm, on a full time
basis. Her job was to make sure the right product was running. Her job duties included putting cartons into the
machine and lifting films for packaging products. The films weighed approximately 80-90 pounds and were
kept on a pallet. They would be pulled from a pallet to the arbor arm. She then had to tip the films to the side
and slide them on the machine. The lowest level was 2 to 3 inches off the ground. She testified that she would
lift the films 3 times a day, usually without assistance. On change over, she would take out heavy dies. If thers
was a jam in the machine, she would lift the safety and pull out the jammed cartons. She testified the
frequency of jams depending on how the machine was running. Most of the day, she would clean her area,
load cartons and cover breaks. She also performed work as a line grader and dumper operator. This required

her to push product into a dumper.

Petitioner testified that on February 10, 2009, she experienced pain in her left leg down to her foot with lifting
of the films. She testified to having experienced such pain for a couple of years with worsening pain while
doing her job. She described feeling a shooting, buming pain down her leg when she bent down to put a film
roll on. Petitioner testified that over the years, her back hurt more and more. She bent down and it hurt so bad
she told her team leader that she needed to see a doctor for her back.

Petitioner testified that she fold Kelly Tolsma. She also told her that she had pain after picking up a small ball
at home. Petitioner testified that after work, she went to seek medical care. Petitioner testified that when she
returned from the doctor’s office, Ms. Tolsma had stopped 3 lines and made Petitioner explain how she had
hurt herself to her coworkers. Ms. Tolsma and the safety rep were present for the explanation as well.
Petitioner testified that she explained she had picked up a tennis ball at home and that she had wear and tear
on her back from operating an electric jack to move the pallets of film. Petitioner testified that her grandkids
had been playing with a ball and she bent down to pick it up and couldn’t get back up.

Ms. Tolsma testified that she is currently the Associate Safety Manager for Respondent. In 2009, she was a
team leader. She testified that she had a conversation with the Petitioner on February 10, 2009, at which time
the Petitioner related that she injured her back while playing with her grandchildren. Ms. Tolsma testified that
Petitioner said it was not work injury. She testified that Petitioner never reported a work related injury. She did
not recall any team meeting the next day. She testified that if an injury is reported, they go through an
investigation and communicate the results to the team. There was no investigation done in this matter.

Petitioner was initially seen by Bonnie Pulkowski, APN, at OSF Medical Group on February 10, 2009.
Petitioner reported increasing back pain with all activities, walking lifting, sitting, even lying down. She denied
having injured her back before. She described her employment as including heavy lifting of 80-90 Ibs. Her pain
is progressively worsening. Petitioner was scheduled for an MRI (PX 1, p 15-17). The impressicn on the MRI
performed on February 12, 2009 was congenitally siender spinal canal with facet arthropathy and chronic disc
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disease most pronounce at L4-5 and L5-S1. This causes a mild central and foraminal stenosis at L5-S1. Mild
central stenosis is also seen at L4-5. A small lateral disc protrusion produces mild to moderate foraminal
stenosis on the left but no definitive nerve root compression. Ms. Pulkowski referred Petitioner to Dr. Chang on
February 20, 2009. On March 16, 2009, Petitioner reported that when she overdoes certain activities such as
going up and down stairs she may experience numbness (RX 8).

Petitioner was seen by Dr. Chang for a neurosurgical consultation on March 11, 2009. She reported low back
pain for approximately two years. She reported a sudden onset of worsening low back symptoms associated
with left sciatica in November, 2008 after she bent over to pick up something at work in a work related
capacity. This has not improved or subsided within the last several months (RX 4). Petitioner underwent
injections into her lower back in March and April of 2009. On May 13, 2009, she reported to Dr. Chang that
neither the injections nor physical therapy provided any meaningful improvement. Dr. Chang advised
Petitioner that she couid either do nothing or consider an L4-S1 fusion (PX 4).

Petitioner underwent chiropractic care from April 25, 2009 through May 26, 2009. On the April 25, 2009
Patient Questionnaire, Petitioner recorded that her low back and leg pain happened when she bent down to
pick up a ball. Petitioner did not check the “Work Injury” box (RX 2). Petitioner testified that the chiropractic
was not helpful. On July 1, 2009, Petitioner saw Bonnie Pulkowski. She reported chronic low back pain.
Bending over is most painful. Petitioner reported that she often finds it difficult to make it through her work day
as her job was physical. Petitioner does ask for help with lifting. Petitioner reports, ‘I cannot continue like this
but | don't want surgery.” The assessment was degenerative disc disease. Petitioner was advised to try an
inversion table and to use ice and medication (PX 1).

Petitioner followed up at OSF on December 3, 2009. She reported that she had been through physiotherapy

and was using an inversion table twice per day. Petitioner notes her job is fairly physical but she was given 15
pound work restrictions which had been beneficial. Petitioner saw Dr. Bitsas at OSF on April 18, 2010 for back
pain. Petitioner continued to treat her pain with combination of heat/ice and prescriptions. Petitioner continued

to work with the fifteen-pound restriction (RX 8).

Petitioner testified that she developed neck pain shooting into her head in August, 2010. The neck claim is the
subject of the consolidated case 11 WC 10880 and is addressed more fully in the decision in that claim
decided in conjunction with this matter.

Petitioner presented to OSF on August 28, 2010. Petitioner noted increased back pain, tripping more often,
and sharp neck pain. It was recommended by Dr. Bitsas that Petitioner undergo further MRIs for her cervical
and lumbar spine (RX 8). The September 14, 2010MRI of her cervical spine showed mild degenerative
disease and uncovertebral DJD of the mid to lower cervical spine without spinal canal stenosis. The lumbar
MRI showed multilevel degenerative changes involving the L4-5 and L5-S1 level and broad based disc
protrusion on L5-S1 (RX 1). On October 6, 2010, Petitioner saw Dr. Bitsas to discuss the results of the MRIs.
Petitioner reported leg cramps, left arm numbness and lower back pain. Petitioner was prescribed further
medication and instructed to return in one month. On February 14, 2011, Dr. Zaheer evaluated Petitioner for
her complaints in the low back and neck with radiation to the right shoulder. His assessment was L4-5 central
canal stenosis, canal stenosis at L5-S1 due to disc bulge with disc hemiation. He referred Petitioner to Dr.

Alexander (RX 8).
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On March 21, 2011, Petitioner saw Todd Alexander, M.D. The registration information prepared by Petitioner
states that her injury occurred in March, 2009 when she bent down to remove a ball from the kitchen. The
history recorded by Dr. Alexander states that she has been having symptoms since March of 2009 after
bending and lifting a ball with her grandchildren. Dr. Alexander’s records state “she apparently had wanted to
claim this as a work-related injury because of the work she does although she admits there was no specific
work incident.” Dr. Alexander performed a physical examination and reviewed the MRI studies. Dr. Alexander
opined that the Petitioner had back pain without significant radiculopathy secondary to mild disc bulges at L4-5
and L.5-S1 and some degenerative disc disease at L5-S1. He states that she would not benefit from surgery.
He states she may require chronic pain relieving measures (RX1).

Petitioner underwent physical therapy from April 28, 2011 through December 28, 2011at Belvidere Rehab and
Sports Medicine (PX 6). Petitioner reported additional symptoms while camping on June 23, 2011, floating on
a noodle in a swimming pooi on July 27, 2011, standing and walking over the weekend on August 29, 2011,
sitting and driving on September 14, 2011 and October 10, 2011, watching her grandchildren on October 21,
2011, and sitting or driving on several occasions (PX 6).

Petitioner worked with restrictions until July 11, 2011. She testified that on that day, she provided her
restrictions to HR. She was told that no accommodating work was available and FMLA was recommended.

Petitioner had a further lumbar MRI on June 21, 2011 finding degenerative disc changes at L4-5 and L5-S1
with a broad based disc bulge at L4-5 and a broad based disc protrusion on L5-S1 impinging the exiting
nerves. On August 15, 2011, Dr. Chang diagnosed degenerative disc disease L4-5, L5-S1, retrolisthesis L5-
S1, central stenosis, bilateral foraminal stenosis at L4-5, L5-S1. Based upon failure of medical therapy, he
recommended surgery. Dr. Chang performed an L4-S1 fusion on March 6, 2012.

Petitioner testified that the surgery improved the sciatic pain into her leg. She still had the same pain in her
lower back. Petitioner underwent post operative rehabiitation and physical therapy at Belvidere Rehab &
Sports Medicine from June 13, 2012 through November 30, 2012. Petitioner provided a history of having a
very strenuous job for years which she believed led to her history of back pain. Petitioner reported increased
aching and stiffness with increased activities such as dancing, or prolonged walking, standing, or sitting (RX3).
On November 19, 2012, Dr. Chang’s notes indicate Petitioner was not sure she could do her job. She
complained of difficulty lifting 2 gallons of milk or sitting or standing for any length of time. She reports she
would have to lift 70-80 pounds to return to work. She does not feel she could lift over 40 pounds. Petitioner
was scheduled for an FCE (PX 2).

The FCE was performed on December 27, 2012. The Petitioner was found to be capable of work in the Light
physical demand level. The FCE noted signs of symptom magnification and 4/5 positive Waddell's. Petitioner
testified that she provided her Functional Capacity Evaluation to HR and was told work was not available
within her restrictions. On February 18, 2013, Petitioner saw Dr. Chang for a one year follow up. The record
states she reports daing well with no back pain per se and no leg pain. Dr. Chang notes the FCE release to
light work. He notes no neurosurgical work restriction and states her work duties should be a combination of
the FCE specifications and what is agreeable to her employer (PX 2).

Petitioner continued to treat with Dr. Zaheer. On March 18, 2013, she complained of left knee pain for the last
4 months. She aiso has a left foot drop. She treated for her back pain on June 4, 2013 and July 8, 2013. She
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continues to take Norco. Dr. Zaheer provided a work release per the FCE restrictions and Dr. Chang's release.
Petitioner treated in November, 2013 for her back, knee and depression. On May 10, 2014, Petitioner
complained of her left leg giving out and falling down. Dr. Zaheer states this could be related to her back or
her knee. He prescribed physical therapy, and a CT scan of the neck. Dr. Chang also requested an updated

CT scan of the lower back (PX 2).

On October 24, 2012, Petitioner was seen for a medical examination by Dr. Jeffrey Coe at her attorney's
request. Dr. Coe testified by evidence deposition on May 2, 2014 (PX 8). He testified that Petitioner gave him
a description of her job as a machine operator. The bulk of her job was filling machines. This included rolis of
film weighing about 80 pounds four times per shift. She loaded cartons. The position was awkward. She would
bend forward and over the equipment to place the cartons in the machine. She would clear jams and use a
pallet jack. He testified to the medical histories he reviewed of low back complaints including episodic back
pain which became worse in late 2008 and an acute exacerbation when she bent over to pick up a tennis ball.
He noted the February, 2009 MRI with findings of disc bulging, facet joint hypertrophy and ligamentous
thickening. The repeat September 14, 2010 MRI showed similar findings. On physical examination he found
trigger points, tenderness, loss of motion and sensory changes. He diagnosed Petitioner with degenerative
disc disease and degenerative arthritis in the lumbar spine with chronic pain. He opined that Petitioner was in
need of additional treatment and work restrictions in the light physical demand level. He opined that her job
duties were a causative factor in causing an aggravation of her pre-existing degenerative conditions in her low
back (PX 8). He testified that Petitioner provided a history to her treating doctors of a specific episaode while
playing with her grandchildren. He testified that the non-work related event was not the sole cause of her back

pain (PX 8).

Petitioner was seen by Dr. Soriano at Respondent’s request for Section 12 examination on March 23, 2013.
His report was admitted as Respondent’s Exhibit 6. Dr. Soriana testified by evidence deposition on July 31,
2014 (RX 7). Dr. Soriano's report contains Petitioner's history of accident on March 1, 2009. Petitioner stated
that she hurt her back moving pallets over 26 years. Dr. Soriano notes that she does this 3 times per day with
a coworker. He notes she told her supervisor that is was not work related. Dr. Soriano reviewed the medical
treatment records. He notes the history given to Dr. Alexander of her low back pain starting when she was
lifting a tennis ball with her grandchildren. He performed a negative physical examination including negative
straight leg raising and negative neurological testing. He reviewed the diagnostic films. Dr. Soriano opined that
Petitioner could return to regular work. She does not require any further treatment. He opined that the knee,
foot and hip complaints are not related to her surgery or any injury that occurred at work. He opined that
Petitioner's back candition is not causally related to her employment. She has a long standing and pre-existing
degenerative facet disease at L4-5 and L5-S1. The MR findings are consistent with the degenerative
conditions consistent with normai aging processes. Dr. Soriano agreed that picking up a ball did not cause
Petitioner’s lower back condition, but did not feel her work activities were causative either. He disagrees with
Dr. Coe. He states that there is no data to support the concept that the low repetition lifting she describes is

the source of her problems (RX 6).

Dr. Soriano testified that his diagnosis was a soft tissue strain with preexisting multilevel degenerative disc and
facet disease in the lumbar spine, all unrelated to her working environment. He states that, by her own
admission, there was no particular injury. He stated there were no highly repetitive activities in her job. He
testified that repetitive in his opinion requires hundreds of repetitions per hour. It is possible to rupture a disc
lifting 45 pounds. He does not believe that occurred in Petitioner's case. It is not his opinion that the lifting of
the tennis ball caused or permanently aggravated the condition of her lumbar spine (RX 7).
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Petitioner testified that she has not returned to work. She has not-locked-forwork—Petitionertestified-that she
continues to experience burning and stiffness in her back. Dr. Zaheer continues to prescribe medication. She
has difficulty getting down into a car. Bending over to tie her shoes or shave her legs is painful. She can lift
only 10 Ibs. and has difficulty playing with her grandchildren. Petitioner was awarded Social Security Disability
as of June, 2015. Petitioner testified that various things now caused her back pain, such as sitting, standing,
walking, and cold weather. Prior to her injury, these were things she was capable of performing without pain.

Conclusions of Law

In support of the Arbitrator’s decision with respect to (C) Accident, and (F) Causal Connection,
the Arbitrator finds as follows:

The claimant in a workers' compensation case has the burden of proving, by a prepcnderance of the
evidence, all of the elements of her claim. The claimant must show, by a preponderance of the evidence, that
she suffered a disabling injury that arose out of and in the course of her employment. An injury occurs "in the
course of employment when it occurs during employment and at a place where the claimant may reasonably
perform employment duties, and while a claimant fulfills those duties or engages in some incidental
employment duties. An injury “arises out of" one's employment if it originates from a risk connected with, or
incidental to, the employment and involves a causal connection between the employment and the accidental
injury. Included within that burden is proof that her current condition of ill-being is causally connected to a

work-related injury.

While Petitioner testified that on February 10, 2009, she experienced pain in her left leg down to her foot with
lifting of the films, she testified to having experienced such pain for a couple of years with worsening pain. She
testified she told Mr. Tolsma that she had wear and tear on her back from operating an electric jack to move
the pallets of film. Petitioner never provided a history to any treating doctor of a specific injury on February 10,
2009. On February 10, 2009, Petitioner reported increasing back pain with all activities, walking liting, sitting,
even lying down. She denied having injured her back before. She described her employment as including
heavy liting of 80-90 ibs. Her pain is progressively worsening. On March 11, 2009, she told Dr. Chang that
she had low back pain for approximately two years. She reported a sudden onset of worsening low back
symptoms associated with left sciatica in November, 2008 after she bent over to pick up something at work.
Dr. Alexander's records state “she apparentiy had wanted to claim this as a work-related injury because of the
work she does although she admits there was no specific work incident.” She admitted to Dr. Soriano that
there was no particular injury, but claims her job over 26 years required her to lift and push. The Arbitrator
finds that there was no specific injury and Petitioner's claim must be addressed as a claim for repetitive

trauma.

An employee who alleges injury from repetitive trauma must still meet the same standard of proof as other
claimants alleging accidental injury. The employee must show that the injury is work related and not the result
of a normal degenerative aging process. In repetitive trauma cases, the claimant generally relies on medical
testimony establishing a causal connection between the work performed and claimant's disability. Although
medical testimony as to causation is not required in every workers' compensation case, where the question is
one within the knowledge of experts only and not within the common knowledge of laypersons, expert
testimony is necessary to show that claimant's work activities caused the condition complained of. Cases
involving aggravation of a preexisting condition primarily concern medical questions and not legal questions,
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and this is especially true in repetitive trauma cases. Repetitive trauma claims involving the alleged
aggravation of a preexisting condition, like the claim asserted here, cannot succeed unless the claimant
presents medical evidence suggesting that (1) the claimant had a preexisting condition that was or could have
been aggravated by her repetitive work activities, and (2) her current condition of ill-being was or could have
been caused (at least in part) by this work-related trauma and is not simply the result of a normal,

degenerative aging process.

The treating records do not contain any clear statement of medical causation from the treating medical
providers. The Arbitrator notes that, aithough Petitioner repeatedly advised her treaters of the physical nature
of her job, the only specific incidents mentioned are a bending episode in November, 2008, a two year history
of complaints and the specific incident when she bent to pick up a tennis ball while playing with her
grandchildren. This incident is specifically reported to her the chiropractor, Dr. Chang and Dr. Alexander. Ms.
Tolsma testified that this is the only incident reported to her in February, 2009. Petitioner’s initial history does
note increased pain with everyday activities such as ascending stairs,

Petitioner must rely on the causation opinion of Dr. Coe. He testified that Petitioner gave him a description of
her job as a machine operator. The bulk of her job was filling machines. This included rolls of film weighing
about 80 pounds four times per shift. She loaded cartons in an awkward position. She would bend forward and
over the equipment to place the cartons in the machine. She would clear jams and use a pallet jack. He
opined that her job duties were a causative factor in causing an aggravation of her pre-existing degenerative
conditions in her low back. He does not specify any particular job duty or determine if the performance of such
duties was done a particular number of repetitions except loading the film 3-4 times per day.

Dr. Soriano’s report contains Petitioner's history of accident on March 1, 2009. While Petitioner stated that she
hurt her back moving pallets over 26 years, Dr. Soriano notes that she does this 3 times per day with a
coworker. He opined that Petitioner's back condition is not causally related to her employment. She has a long
standing and pre-existing degenerative facet disease at L4-5 and L5-S1. The MR findings are consistent with
the degenerative conditions consistent with normal aging processes. Dr. Soriano did not feel her work
activities were causative. He stated there were no highly repetitive activities in her job. He states that there is
no data to support the concept that the low repetition lifting she describes is the source of her problems.

The Arbitrator notes Petitioner’s testimony as to the onset of her symptoms is contradicted by the other
evidence submitted. Her testimony as to the work activity varies among the multiple facets of her job. She
admits that the lifting of the film pallet is only done 3 or 4 times per shift. Dr. Soriano’s opinion that this is not
repetitive is persuasive to the Arbitrator. Petitioner also advances simply bending at work in 2008, and having
pain for two years before seeking treatment, both inconsistent to her testimony at trial. Petitioner advised Dr.
Sariano that the injury occurred March 1, 2009 rather than February 10. Dr. Coe testified to components of
Petitioner’s job that she did not describe at trial. Some activities, such as unjamming the machine would only

be performed periodically.

The Petitioner did consistently describe the onset of her problem relating to the bending over to pick up a
tennis bail while playing with her grandchildren. This is the only history provided to the employer. Dr. Coe
discounts the tennis ball incident as having occurred in March, 2009 after the initial treatment began February,
2009, but Petitioner and Ms. Tolsma both testified that Petitioner reported this incident at the time of the initial
reporting of her low back problems on the day she first sought treatment in February. The physical therapy
records also document increased symptoms from many activities of ordinary life such as ascending and
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descending stairs, bending, extensive walking, standing or sitting. The diagnostics and diagnoses confirm the
extensive degenerative condition of her lumbar-spine. The Arbitrator-also notes Petitioner's-development of
multiple other degenerative conditions in her cervical spine, left knee and hip and her attribution of alt of these
conditions to her work activities even though she was either on light duty or off work completely at the time of
the onset of these additional conditions of ill being.

After reviewing the opinions of Dr. Soriano and Dr. Coe in light of the other medical and factual evidence
admitted, the Arbitrator finds the opinions of Dr. Soriano, that Petitioner's work activities are not repetitive and
that Petitioner's condition of ill being in the lumbar spine is not causally related to her work activities with
Respondent but rather the result of the normal aging process, more persuasive than the causation opinion of
Dr. Coe.

Based upon the record as a whole, the Arbitrator finds that Petitioner failed to prove by a preponderance of the
evidence that she sustained accidental injuries to her low back on or about February 10, 2009 and further
failed to prove that her condition of ilt being in the low back is causally connected to her work activities for
Respondent.

In support of the Arbitrator’s decision with respect to (E) Notice, (J) Medical, (K) Temporary
Compensation, (L) Nature and Extent, and (N) Credit, the Arbitrator finds as follows:

Based upon the Arbitrator’'s findings with respect to Accident and Causal Connection, the remaining issues of
Notice, Medical, Temporary Compensation, Nature and Extend, and Credit are moot.

Petitioner’s claim for compensation is hereby denied.
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‘Page I
STATE OF ILLINOIS ) Affirm and adopt (no changes) |:| Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g)}
COUNTY OF ) [ ] Reverse]] [ ] second Injury Fund (§8(c)18)
WINNEBAGO | ] PTD/Fatal denied
|:| Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Tammy Morgan,
Petitioner,
Vs, NO: 11 WC 10880
General Mills, Inc. 1 8 I w C C 0 2 0 0
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
Petitioner's permanent partial disability, medical expenses, and notice and being advised of the
facts and law, affirms the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as stated
above, the Decision of the Arbitrator filed September 9, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

oatep. APR 2- 2018

ua D. Luskin
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68 Charles J. DeVrieAdt

g oluth Coppelatt

Elizabeth Coppoletti
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MORGAN, TAMMY Case# 11WC010880
Employee/Petitioner 11WCo10879

GREEN MILLS INC 3. “

Employer/Respondent 8 E EJ C C @ 2 0 0

On 9/9/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2489 BLACK AND JONES
JSON ESMOND

308 W STATE ST SUITE 300
ROCKFORD, IL 61101

2986 PAUL ACOGHLAN & ASSOC PC
15 SPINNING WHEEL RD

SUITE 100

HINSDALE, IL 60521



STATE OF ILLINOIS ) I___l Injured Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY Or Winnebaqgo ) I:I Second Injury Fund (§8()18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Tammy Morgan Case # 11 WC 10880

Employee/Petitioner

general Mills Inc. 1 8 I %f'] C C @ 2 0 O

Employer/Respondent

Consolidated cases: 11 WC 10979

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen J. Friedman, Arbitrator of the Commission, in the
city of Rockford, on July 13, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A I:I Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

Z Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

:I What was the date of the accident?

Z Was timely notice of the accident given to Respondent?

Z Is Petitioner's current condition of ill-being causally related to the injury?

:I What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. I:I What temporary benefits are in dispute?
[]TPD ] Maintenance [JTTD
L. E] What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?

N. |Z Is Respondent due any credit?
0. D Other

FrEemEUOW

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS
On August 2, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is rof causally related to the accident.

In the year preceding the injury, Petitioner eared $43,097.60; the average weekly wage was $828.80.
On the date of accident, Petitioner was 49 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent kas paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit under Section 8(j) of the Act.

ORDER

BECAUSE PETITIONER FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE THAT SHE SUSTAINED
ACCIDENTAL INJURIES ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT WITH RESPONDENT, FAILED TO
PROVE THAT SHE PROVIDED NOTICE PURSUANT TO THE PROVISIONS OF THE ACT, AND FAILED TO PROVE ANY
CONDITION OF ILL BEING CAUSALLY CONNECTED TO ANY WORK RELATED EVENT ON OR ABOUT AUGUST 2, 2010,
PETITIONER’S CLAIM FOR COMPENSATION IS HEREBY DENIED.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

’,y-"_‘\ - 1
C., _.a-""'JD !I

2 T - September 7, 2016
“Signature ormb@ Date
SEP ~ 9 2016
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Statement of Facts

This matter was tried in conjunction with consolidated case 11 WC 10879 (date of accident February 10,
2009). Prior to trial, Petitioner's motion to amend the Application for Adjustment of Claim to correct the name
of the Respondent to General Mills, Inc. was granted. These matters were consolidated for hearing and a
single transcript was prepared. The Arbitrator has issued separate decisions with respect to each of these

claims.

Petitioner Tammy Morgan testified that she worked for Respondent General Mills for approximately 26 years.
She has worked as a machine operator for 22 -23 years. She worked first shift, from 6am — 2pm, on a full time
basis. Her job was to make sure the right product was running. Her job duties included putting cartons into the
machine and lifting films for packaging products. The films weighed approximately 80-90 pounds and were
kept on a pallet. They would be pulled from a pailet to the arbor arm. She then had to tip the films to the side
and slide them on the machine. The lowest level was 2 to 3 inches off the ground. She testified that she would
lift the films 3 times a day, usually without assistance. On change over, she would take out heavy dies. If there
was a jam in the machine, she would lift the safety and pull out the jammed cartons. She testified the
frequency of jams depending on how the machine was running. Most of the day, she would clean her area,
load cartons and caver breaks. She also performed work as a line grader and dumper operator. This required

her to push product intc a dumper.

Petitioner testified that on February 10, 2009, she experienced pain in her left leg down to her foot with lifting
of the films. This incident is the subject of consolidated claim 11 WC 10879. The facts of the February 10,
2009 incident are addressed in greater detail in the decision issued in that matter decided in conjunction with
this claim. Those facts as relevant hereto are incorporated herein. Petitioner began treatment at OSF Medicat
Group and Dr. Chang, a neurosurgeon for her low back complaints. She underwent chiropractic care, physical
therapy and injections. On December 3, 2009, Petitioner notes her job is fairly physical but she was given 15
pound work restrictions which had been beneficial. Petitioner saw Dr. Bitsas at OSF on April 18, 2010 for back
pain. Petitioner continued to treat her pain with combination of heatfice and prescriptions. Petitioner continued

to work with the fifteen-pound restriction (RX 8).

Petitioner testified that on August 2, 2010 she felt sharp pain in her neck shooting into her head while she was
washing her hair. She testified that she did not report this to the Respondent. She did not want to explain it, so
she just left it. Kelly Tolsma testified that she is currently the Associate Safety Manager for Respondent. She
previously was a team leader. She testified that she had a conversation with the Petitioner on February 10,
2009, at which time the Petitioner reiated that she injured her back while playing with her grandchildren. She
testified that Petitioner never reported a work related injury to her.

Petitioner presented to OSF on August 28, 2010. Petitioner noted increased back pain, tripping more often,
and sharp neck pain. It was recommended by Dr. Bitsas that Petitioner undergo further MR!'s for her cervical
and lumbar spine (RX 8). The September 14, 2010 MRI of her cervical spine showed mild degenerative
disease and uncovertebral DJD of the mid to lower cervical spine without spinal canal stencsis with suspected
mild to moderate foraminal stenosis. Thereafter, Petitioner continued treatment for her back and neck as
detailed more fully in the decision in 11 WC 10878, including an L4-S1 fusion surgery by Dr. Chang on March
6, 2012. An FCE was performed on December 27, 2012. The Petitioner was found to be capable of work in the
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Light physical demand level. The FCE noted signs of symptom magnification
7). Dr. Zaheer continued to diagnose chronic neck pain, multi level degenerative disc disease (PX 4).

Tammy Morgan v. General Mills, Inc.

On October 24, 2012, Petitioner was seen for a medical examination by Dr. Jeffrey Coe at her attorney's
request. Dr. Coe testified by evidence deposition on May 2, 2014 (Ex. 8). His evaluation and opinions were

limited to the 2009 low back injury.

Petitioner was seen by Dr. Soriano at Respondent’s request for Section 12 examination on March 23, 2013.
His report was admitted as Respondent’s Exhibit 6. Dr. Soriano testified by evidence deposition on July 31,
2014. Petitioner provided a history that, in August of 2010, she began experiencing neck pain, which she now
also states is related to her work because of the stress at work. He reviewed the medical records. He notes
the September 14, 2010 cervical MRI shows mild degenerative disc disease at C3-4, C4-5 and C5-6 with
bulging. No acute findings were noted. He opines that her neck complaints are not related to her wark

activities for Respondent.

Petitioner worked with restrictions until July 11, 2011. She testified that on that day, she provided her
restrictions to HR. She was told that no accommodating work was available and FMLA was recommended.
Petitioner testified that she has not returned to work. She has not looked for work. Petitioner testified that she
continues to experience burning and stiffness in her back. She has difficuity getting down into a car. Bending
over to tie her shoes or shave her legs is painful. She can lift only 10 ibs. and has difficulty playing with her
grandchildren. Petitioner was awarded Social Security Disability as of June, 2015. Petitioner testified that
various things now caused her back pain, such as sitting, standing, walking, and cold weather. Prior to her
injury, these were things she was capable of performing without pain.

Conclusions of Law

In support of the Arbitrator’s decision with respect to (C) Accident and (F) Causal Connection,
the Arbitrator finds as follows;

The claimant in a workers' compensation case has the burden of proving, by a preponderance of the
evidence, all of the elements of her claim. The claimant must show, by a preponderance of the evidence, that
she suffered a disabling injury that arose out of and in the course of her employment. An injury occurs "in the
course of employment when it occurs during employment and at a place where the claimant may reasonably
perform employment duties, and while a claimant fulfills those duties or engages in some incidental
employment duties. An injury "arises out of" one's employment if it originates from a risk connected with, or
incidental to, the employment and involves a causal connection between the employment and the accidental
injury. Included within that burden is proof that his current condition of ill-being is causally connected to a

work-related injury.

Petitioner’s own testimony is that she developed her neck complaints at home while washing her hair. She
admitted to Dr. Soriano that she did not have any specific work injury but rather attributed her neck complaints
to the stress of work. She testified to her work activities including lifting pallets of films. Her claim must be

addressed as a claim for repetitive trauma.

An employee who alieges injury from repetitive trauma must still meet the same standard of proof as other
claimants alleging accidental injury. The employee must show that the injury is work related and not the result
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of a normal degenerative aging process. In repetitive trauma cases, the claimant generally relies on medical
testimony establishing a causal connection between thie work performed and claimant's disabilityAlthotgh
medical testimony as to causation is not required in every workers' compensation case, where the guestion is
one within the knowledge of experts only and not within the common knowledge of laypersons, expert
testimony is necessary to show that claimant's work activities caused the condition complained of. Cases
involving aggravation of a preexisting condition primarily concern medical questions and not legal questions,
and this is especially true in repetitive trauma cases. Repetitive trauma claims invoiving the alleged
aggravation of a preexisting condition, like the claim asserted here, cannot succeed unless the claimant
presents medical evidence suggesting that (1) the claimant had a preexisting condition that was or could have
been aggravated by her repetitive work activities, and (2) her current condition of ill-being was or could have
been caused (at least in part) by this work-related trauma and is not simply the result of a normal,

degenerative aging process.

The treating records provide ne opinion that the condition of ill being in Petitioner’s cervical spine is causally
connected to her work activities. The MRI of her cervical spine on September 14, 2010, showed mild
degenerative disease.. Zaheer diagnosed chronic neck pain, multi level degenerative disc disease. Dr. Coe is
silent on this issue. The Arbitrator notes that at the time of the development of neck symptoms in August,
2010, Petitioner had been working with a 15 pound weight restriction. Dr. Soriano states that the September
14, 2010 cervical MRI shows mild degenerative disc disease at C3-4, C4-5 and C5-6 with bulging. No acute
findings were noted. He opines that Petitioner's neck compfaints are not related to Petitioner's work activities
for Respondent. The Arbitrator finds Dr. Soriano’s opinion persuasive.

Based upon the record as a whole, the Arbitrator finds that Petitioner failed to prove by a preponderance of the
evidence that she sustained accidental injuries to her neck and cervical spine on or about August 2, 2010 and
further failed to prove that her condition of il being in the neck and cervical spine is causally connected to her

work activities for Respondent.

In support of the Arbitrator's decision with respect to (E) Notice, the Arbitrator finds as
follows:

Petitioner testified that her complaints in the neck began while washing her hair, not at work. She also testified
that she never reported any August, 2010 injury to the employer. Ms. Tolsma's testimony confirms that
Petitioner never reported any work injuries to her while she was team leader.

Based upon the record as a whole, the Arbitrator finds that Petitioner failed to provide timely notice of the
alleged accident on August 2, 2010 to Respondent.

In support of the Arbitrator’s decision with respect to (J) Medical, (L) Nature and Extent, and
{N) Credit, the Arbitrator finds as follows:

Based upon the Arbitrators findings with respect to Accident, Causal Connection and Notice, the remaining
issues of Medical, Nature and Extent, and Credit are moot.

Petitioner's claim for compensation is hereby denied.
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Page 1
STATE OF ILLINOIS ) ':I Affirm and adopt (no changes) |:' Injured Workers’ Benefit Fund (§4(d))
) SS. I:l Affirm with changes D Rate Adjustment Fund (§3(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
WINNEBAGO D PTD/Fatal denied
IZ Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Joseph A. Cascio,

Petitioner,

VS. NO: 10 WC 28949

18IWCC0201

City of Rockford Fire Dept.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation and nature and
extent, and being advised of the facts and law, modifies the Decision of the Arbitrator as stated
below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

The Commission modifies the decision of the Arbitrator to find that, in addition to his
lumbar spine condition, Petitioner’s gastric issues were likewise causally related to the accident
on 2/12/10. More to the point, the Commission finds that said gastric issues -- in the form of a
diagnosis of GI bleeding and possible iron deficient anemia at the time of his emergency room
visit and admission to Rockford Memorial Hospital on 8/4/12 -- were related to the medications
prescribed to and utilized by Petitioner, including multiple nonsteroidals/aspirin for pain, during
the course of his treatment relative to his lumbar spine. This finding is based on the chain of
events and Petitioner’s credible testimony as to his complaints in this regard as well as the
medical records submitted into evidence.

However, the Commission affirms the Arbitrator’s finding that Petitioner failed to prove
that his current condition of ill-being relative to his cervical spine is causally related to the
accident on 2/12/10, for the reasons already enunciated by the Arbitrator in his decision.
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The Commission further finds that Respondent is entitled to a credit pursuant to §8(j) of
the Act for any and all amounts paid with respect to the bills in question, specifically those
relating to treatment for the aforesaid lumbar and gastric conditions, and that Petitioner shall be
held harmless for any outstanding balances relative to the expenses for which Respondent is
receiving said credit and which may have been paid by Blue Cross Blue Shield.

All else is otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision
dated 10/5/15 is modified as stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
reasonable and necessary medical expenses relative to Petitioner’s lumbar condition as well as
his gastric issues but not his cervical condition, as set forth in PX1-11, pursuant to §8(a) and the
fee schedule provisions of §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $664.72 per week for 250 weeks, as provided in §8(d)2 of the Act, for the reason that
the injuries sustained caused the loss of use of 50% person-as-a-whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury;
provided that Respondent shall hold Petitioner harmless from any claims and demands by any
providers of the benefits for which Respondent is receiving credit under this order.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:  APR 3 - 2018
0:2/20/18

R 4

Thornas J. Tyn'ell

Kevin W. Lambcﬁn



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CASCIO, JOSEPH A Case# 10WC028949
Employee/Petitioner 10WC028947
10WCD028948

CITY OF ROCKFORD FIRE DEPARTMENT

Employer/Respondent

1811WCC0201

On 10/5/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0529 GREG TUITE & ASSOC
PO BOX 59
ROCKFORD, IL&1101

1408 HEYL ROYSTER VOELKER & ALLEN
KEVIN J LUTHER

321 W STATE ST 2ND FL

ROCKFORD, IL 61105



‘Injured Workérs™ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(z))

D Second Injury Fund (§8(e)18)

None of the above

STATE OF ILLINOIS ) r 1 " | : .
)SS. E-8 W Cq—’@go

COUNTY OF WINNEBAGO )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
JOSEPH A. CASCIO Case # 10 WC 28949
Employee/Petitioner
V. Consolidated cases: 10 WC 28948
CITY OF ROCKFORD FIRE DEPARTMEN 10 WC 28947

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
Rockford, on 8/25/15. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Tllinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. I:[ Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?

D. D What was the date of the accident?

|5 D Was timely notice of the accident given to Respondent?

F. IZ Is Petitioner's current condition of ill-being causally related to the injury?

G. I:I What were Petitioner's earnings?

H. |:| What was Petitioner's age at the time of the accident?

I [:I What was Petitioner's marital status at the time of the accident?

bj Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. D What temporary benefits are in dispute?

[ TPD [] Maintenance [JTmD

L. What is the nature and extent of the injury?

M. I___| Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. [_] Other

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-frec 866/352-3033  Web site- www. fwee.il gov
Downstate offices: Collinsvifle 618/346-3450 Peoria 309/671-3019 Rockford 813/987-7292  Springfield 217/785-7084
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On 2/12/10, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident except for his alleged neck condition.
In the year preceding the injury, Petitioner earned $73,009.56; the average weekly wage was $1,404.03.

On the date of accident, Petitioner was 51 years of age, married with 0 dependent children.

Petitioner has partially received all reasonable and necessary medical services.

Respondent has partially paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

The Arbitrator awards the petitioner 50% person-as-a-whole pursuant to Section 8(d)(2) which is 250 weeks at a
PPD rate of $664.72 which totals $166,180.00. The Arbitrator awards Section 8(a) medical expenses totaling
$1,780.57 TO BE PAID PURSUANT TO THE MEDICAL FEE SCHEDULE.

RULES REGARDING APPEALS Unless a party files a Petition Jor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shail be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeat results in either no change or a decrease in this award, interest shall not accrue.,

et/ S e __G/KT )

Signature of Arbitrator Date

0CT - 5 2015

ICArbDec p. 2
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ARBITRATION DECISION

ATTACHMENT

Joseph A. Cascio v. City of Rockford Fire Department
Case No. 10 WC 28949

STATEMENT OF FACTS

On 11/25/07, Mr. Cascio was kneeling on a roof as part of his job fighting a fire. He
indicates that he felt something abnormal in his ieft knee, which he describes as “a feeling of a
tendon slipping across the front of my knee." He tried to manipulate the knee by sticking it out
to the side and putting his weight on the knee. He indicates he felt a painful pop in the knee,
which was followed by swelling.

He came under the care of Dr. Chmell, an orthopedist. X-rays showed degenerative joint
disease of the knee. An MRI showed severe central medial compartment chondromalacia and a
medial meniscal tear along with quadriceps tendinosis.

When Mr. Cascio did not significantly improve with physical therapy, he was taken to
surgery on 2/21/08. Dr. Chmell performed a left medial meniscectomy and documented the
presence of Grade I - IV femoral chondromalacia.

Mr. Cascio was significantly improved by the surgery and was able to return to full
activities but continued to have some pain with twisting, climbing stairs, kneeling, or when he
was on his feet for a long period of time.

In July of 2009, he returned to Dr. Chmell because of increasing pain. An MRI was

performed, which showed full-thickness cartilage loss but no new meniscal tear.
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Mr. Cascio underwent Synvisc knee injections in October of 2009 and was seen by Dr.
Cole, an orthopedist, for a second opinion. Various options, including a high tibial osteotomy,
were discussed in January of 2010.

On 2/12/10, Mr. Cascio fell approximately 16 feet, landing directly on his heels, and had
immediate low back pain running down to his right foot. He also had documented neck pain.
Diagnostic studies revealed a significant unstable burst fracture of L2 with fractures of the
laminae, as well as a fracture of L1. These produced severe spinal stenosis. CT scan of the
cervical spine showed degenerative disc disease from C5 through C7. Mr. Cascio did have pain
on passive cervical motion in the emergency room.

He came under the care of Dr. Roh. Dr. Roh performed a posterior T12 through L3
fusion that day. Several days later, he performed an anterior fusion from T12 through 3. It was
also noted that he had a sacral fracture.

Mr. Cascio, upon starting to ambulate, noted pain in his left heel. He came under the
care of Dr. Zusman. X-rays were felt to show an occult fracture of the calcaneus, which was
heeling. Dr. Zusman did not feel that any specific treatment was required for the heel fracture,
as symptoms were significantly improving. Mr. Cascio indicates that is no longer an issue.

Because of ongoing complaints with his left knee, Dr. Cole again injected the knee,
suggesting that any surgery be deferred until a full recovery from his back injuries.

Because of ongoing complaints of pain in the neck and numbness and tingling in both
hands, he underwent a cervical MRI, which showed neuroforaminal stenosis from C4 through T1.

He came under the care of Dr. Dahlberg, a pain physician, and underwent a cervical

epidural steroid injection, which produced significant, long-lasting relief. Mr. Cascio indicates
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that he actually had two injections performed within a week of each other, and the second one
significantly improved him.

On 7/13/11, a unicondylar arthroplasty was performed on his left knee by Dr, Levine. Mr.
Cascio also was complaining of pain in the left abdomen, which was felt to be due to intercostal
neuritis from his prior surgeries. Mr. Cascio indicates that has not gone away. He indicates that
it will vary in intensity, but he has learned to live with the pain and it does not interfere with his
activities.

Mr. Cascio noted a gradual worsening of his low back pain. In December of 2012, Dr.
Roh performed an L3 through LS fusion, along with removal of previous hardware, for a spinal
transitional syndrome. Prior to this, Mr. Cascio had been complaining of pain running down
both lower extremities, had received several epidural steroid injections, and had gone to the
emergency room with back pain on two occasions.

Mr. Cascio indicates that he was significantly helped by this second surgery on his low
back. He did have a recurrence of his upper extremity numbness and tingling, and an MRI was
performed at the end of 2013. This again showed C5-6 degeneration. An epidural steroid
injection was performed around New Year's of 2014, and, once again, Mr. Cascio was
significantly improved as a result of this epidural steroid injection.

On 1/24/14, he underwent bilateral facet joint injections for the low back and also was
significantly improved. A record of 2/25/14 indicated that he was “pain-free.”

Mr. Cascio indicates to Dr. Steven Weiss (Petitioner's Section 12 examiner) that his left

knee is “good.” He indicates that he can walk for an hour without difficulty, but he indicates that
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if he is on his feet for longer than that, his knee is “achy.” He is performing full work activities

without restrictions.

REVIEW OF RECORDS

11/21/06 Initial record — Dr. Jarrett. Claimant injured on 10/16/06 walking along the ridge
line on a roof. His right leg slipped and twisted and had sharp pain in his right
knee. Was to do exercises. The injury occurred on 10/16/06. No effusion was
noted. The exam was unremarkable. Diagnosis was a strain.

1/03/07 An MRI of the right knee showed mild chondromalacia of patella.
12/12/07 Seen by Dr. Chmell. Knelt on a roof and injured his knee on 11/25/07. There was
tenderness over the pes. Pain on varus stress. X-rays showed medial joint space

narrowing with diffuse degeneration.

12/18/07 An MRI of the knee showed severe medial compartment chondromalacia.
Probably medial meniscal tear. Quadriceps tendinosis and posterior ganglion.

12/21/07 Was to have physical therapy.

2/21/08 Op report. Had a left partial medial meniscectomy. There was Grade I to IiI
chondromalacia.

4/02/08 Was doing well. Discharged to return as needed.

7/01/09 The patient was seen by Dr. Chmell. Had been seen before and given an exercise

prescription. Was improved. Was to return as needed.
10/08/09 MRI showed a full-thickness cartilage loss, medial compartment. No new tear.
10/21/09 He started the first of three Synvisc injections.
11/16/09 Seen by Dr. Cole for a second opinion. Options were discussed.

1/11/10 Seen by Dr. Cole. Discussed a high tibial osteotomy.
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Seen by Dr. Roh at Rockford Memorial Hospital. Had fallen 16 feet off a roof.
Landed immediately on his heels and had low back pain. Had numbness and
tingling down the right leg. He had mild neck pain. Had a history of intermittent
back pain but no sciatica. CT showed a burst fracture at L2 with significant
displacement, 70-80 percent canal occlusion, and severe spinal stenosis. There
were multiple laminar fractures at L2 and fracture at L2. Cervical CT scan showed
degenerative changes, primarily C5 through C7. MRI was felt to show
ligamentous disruption T12-L1 and L1-2.

Emergency room record indicated there was pain on passive neck motion.

An operative report. Underwent a T12 through L3 spinal fusion with open
reduction and treatment of T12-L1 ligamentous disruption, L1 fracture, and L2
unstable burst fracture. Laminectomies also at L1 and L2.

Cervical CT scan showed degenerative changes, primarily at C6-7.

A CT scan showed a sacral coccygeal fracture.

Underwent an anterior fusion T12 though L3, L2 corpectomy.

X-rays showed postoperative changes.

Discharge summary indicated there was also a sacral fracture. He also had left
heel pain and left lower extremity pain.

Uneventful postoperative visit. Coccyx fracture showed early healing.
Started therapy.

Dr. Zusman. X-rays showed a probable healing fracture, occult, of the calcaneus.
Minimally symptomatic. There was minimal tenderness of the coccyx.

The left knee was injected by Dr. Roh.

Seen by Dr. Cole. Previously, there had been a decision to perform arthroscopy
and possible open high tibial osteotomy, but because of his back injury, this was
deferred. The knee was injected.

Was doing very well, Dr. Roh.

A cervical MRI showed multilevel cord compression, especially at C5-6 and C6-7,
and with possible myelomalacia at C7-T1.
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3/01/11 He was noted to have neuropathic pain in the left lower quadrant.

3/10/11 Seen by Dr. Dahtberg at the Pain Clinic. He had right upper extremity pain felt to
be due, by Dr. Roh, to neuroforaminal stenosis and was to also have a sacroiliac
joint injection. Had a right sacroiliac joint injection and a cervical epidural steroid

injection.
3/25/11 His buttock pain had resolved. Had a cervical epidural steroid injection.
5/12/11 Dr. Roh. Was having paresthesias and a C6 distribution. On the right side, there

was severe C6 nerve root compression on MRL Options were discussed. Wanted
non-operative.

6/30/11 Dr. Dahlberg’s note indicated Mr. Cascio had been evaluated by Dr. Roh for his
radiculopathy, but no treatment was going to be undertaken.

7/13/11 Underwent a unicondylar arthroplasty performed by Dr. Levine.

8/29/11 Was doing very well regarding his knee.

10/12/11 Seen at the Pain Clinic. Still had low back pain and also intercostal neuritis.

12/12/11 Seen by Dr. Levine. His knee was doing very well.

1/27/12 Dr. Dahlberg. He was developing bilateral radicular pain and was to have a new
MRL
2/09/12 A lumbar MRI showed multilevel degeneration, postoperative changes, and

extrusion at L5-S1.

2/10/12 Underwent an epidural steroid injection.
3/23/12 Had an epidural steroid injection.
4/12/12 Had an epidural steroid injection.
6/18/12 His knee was doing very well.

7/17/12 Epidural steroid injection.

8/01/12 Epidural steroid injection.

9/04/12 Seen in the emergency room with severe iow back pain.
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9/11/12 Seen by Dr. Roh for severe right-sided low back and sacroiliac pain. Sacroiliac
Jjoint was injected.

10/03/12 It was noted that the sacroiliac joint injection had not significantly helped.
11/06/12 Epidural steroid injection.
11/09/12 There was an IME by Dr. Noren, who feit his complaints were due to the fall.

12/14/12 An op report. An L3 through L5 decompression and fusion and removal of
instrumentation. The surgery was for a transition syndrome.

1/25/13 Started therapy.

12/27/13 Seen by Dr. Dahlberg. Now had bilateral hand pain, numbness, and tingling.
Had severe narrowing at C5-6 on a recent MRL. Underwent an epidural steroid
injection.

1/24/14 Underwent bilateral facet joint injections.

2/25/14 He was pain-free,
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The parties stipulated that an accident took place on 2/12/10. Based on the Arbitrator's
review of the testimony, as well as exhibits entered on behalf of both the Petitioner and the
Respondent, the Petitioner sustained an L2 burst fracture, which resulted in low back surgery by
Dr. Roh at the Rockford Memorial Hospital on 2/14/10. The Arbitrator finds that the Petitioner's
low back condition, including the low back surgeries, is causally related to the 2/12/10 accident.
The Petitioner did not testify that he injured his left knee or right knee in the 2/12/10 accident.
The medical records do not contain any information or physician opinions that the Petitioner's
right knee or left knee were affected or somehow made worse after the 2/12/10 accident. The
Arbitrator notes the Petitioner does have two prior left knee claims with injury dates identified
as 11/25/07 and 5/01/09.

In reviewing Respondent’s Exhibit No. 1, the 2/26/14 report of Dr. Kornblatt, the
Arbitrator notes that on the issue of causal connection, there is a disagreement as to whether or
not the Petitioner's neck condition was caused or aggravated by the 2/12/10 accident. In
reviewing the Petitioner's exhibits, the Arbitrator notes that at the initial treatment at the
Rockford Memorial Hospital, the Petitioner underwent a CT scan of the neck, which
demonstrated cervical spondylosis that is "age appropriate,” and that CT scan also showed
osteophytes at the C5-6, C6-7 levels. The 2/10/10 discharge note states that, “CT scan of the
cervical spine was negative for injury.” (Petitioner's Exhibit No. 4.) During the initial
hospitalization, the Petitioner underwent low back surgery.

In reviewing the remaining portion of the Rockford Memorial Hospital records, the

Petitioner followed up for several months. During the year 2012, there is no identification of any



. 15339-T2791
KiL/vib/yrb

. 18IWCC0201
ongoing complaints relative to the neck or cervical spine. For example, on 9/05/12, the
Petitioner was complaining of worsening low back pain with no complaints to the neck. On
9/04/12, the Petitioner went to the emergency room at Rockford Memorial Hospital and was
seen by Dr. Jane Kotecki. It was noted, "Neck: Normal ROM. Cervical spine nontender.”
{Petitioner's Exhibit No. 4.)

The Petitioner identified his primary care physician as Dr. Susan DeGuide. These records
were introduced as Petitioner's Exhibit No. 9. These records include comprehensive
examinations running from 8/30/10 through 10/10/12. At least ten "comprehensive
examinations” took place and were included in these records. None of these records show that
the Petitioner was complaining of any neck problems or any complaints of symptoms with
respect to his cervical spine.

The Respondent's evaluating physician, Dr. Kornblatt, is the only neurosurgeon who
commented on the issue of medical causal connection between the Petitioner's 2/12/10
accident and his cervical spine. Dr. Kornblatt concluded that the Petitioner’s cervical spine was
not causally related to the 2/12/10 occurrence. Accordingly, on the issue of medical causal
connection, the Arbitrator finds the Petitioner's current condition of ill-being with respect to his
neck or cervical spine is not related to the 2/12/10 claim.

On the issue of permanency, the Arbitrator finds that the Petitioner is entitled to an
award of 50 percent permanent partial loss of use of the person as a whole pursuant to Section
8(d)2 of the Iilinois Workers' Compensation Act. This transiates into 250 weeks at a PPD rate of

$664.72, which totals $166,180.00.
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With respect to medical bills, the Arbitrator has reviewed the issues of causal connection
and excessive treatment. The Petitioner's medical bill exhibit is marked as Petitioner's Exhibit
No. 1. The Arbitrator notes that BlueCross BlueShield made payments totaling $19,722.21 for
treatment of conditions that are not related to the 2/12/10 claim. Accordingly, the Arbitrator
specifically finds that the BlueCross BlueShield payments of $19,722.21 are not the responsibility
of the Respondent in the worker's compensation claim, and specifically finds that the
Respondent is not required to reimburse BlueCross BlueShield in the amount of $19,722.21 as a
result of this worker's compensation decision. The Arbitrator does find that the Respondent is

responsible for the outstanding medical balances totaling $1,780.57.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Carolyn Schoonover,

Petitioner,
Vs. NO: 05 WC 51841
05 WC 51842
08 WC 15248
Porta CUSD #202, 18 IWCC@zo 2
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission per the Order of the Circuit Court of the Eighth
Judicial Circuit, Menard County, the Honorable Michael L. Atterberry presiding, remanding the
matter to the Commission *... for a determination as to whether Plaintiff was owed TTD benefits
from March 31, 2006 through August 10, 2006.” Pursuant to the Remand Order, and having
considered the entire record, the Commission modifies the decision of the Arbitrator as set forth
herein. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Comm 'n, 78 1il.2d 327, 399 N.E.2d
1322, 35 lil.Dec. 794 (1980).

. HISTORY OF THE CASE

A4) Arbitration Decision

In a decision dated 11/5/14, the Arbitrator found Petitioner was entitled to TTD benefits
from 1/13/03 through 1/20/03 (1-1/7 weeks) and from 2/3/03 through 7/18/05 (128 weeks) at a
rate of $179.83/week, and from 11/10/07 through 2/1/10 (116-2/7 weeks) at a rate of
$253.00/week. (Arb.Dec., p.2). In support of this finding, the Arbitrator found the following:
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On 7/7/05, Petitioner reported feeling a lump in her throat, which the Arbitrator noted was
the first documented complaint along these lines following surgery in February of 2004.
(Arb.Dec., p.25). Dr. MacGregor then released Petitioner to full duty work (with respect to
her cervical and lumbar spine) on 7/11/05.

On 8/26/05 Petitioner presented to Dr. Aldridge with a feeling that something was stuck in
her throat. She claimed this problem had been present since her surgery. She also
complained of hoarseness,

Petitioner then began treating with Dr. Woodson for her throat problems on 9/9/05. She
admitted to having a history of acid reflux for which she took medication. Dr. Woodson
performed surgery and found laryngipharyngeal reflux and leukoplaxia. Dr. Woodson
performed a second surgical procedure on 3/23/06 where he excised some vocal cord lesions.

On 5/1/06 Dr. Woodson performed another procedure that revealed left true vocal cord
hyperkeratosis, left false cord papilloma, and gastroesophageal reflux disease with associated
laryngopharyngeal reflux. Petitioner treated with Dr. Syed for those symptoms. She reported
discomfort when swallowing solid food, and it was noted that this problem did not occur
until after her cervical surgery. Dr. Syed ordered a colonoscopy which noted no significant
evidence of reflux esophagitis. Dr. Syed ordered that Petitioner stop taking Nexium and
Zantac when no improvement in her symptoms were noted.

On 8/10/06 Petitioner visited Dr. Aziz for her ongoing throat problems. Dr. Aziz believed
that Petitioner had scarring on her vocal cord, and that her hoarseness may not improve given
this scarring.

Dr. Woodson opined that her throat symptoms did not appear until after her cervical surgery
in February of 2004 and could not heal because of her underlying problems. Dr. Woodson
believed that the use of the intubation tube during surgery is when the whole process started,
and that her acid reflux and having to speak a lot in her work environment may have
aggravated her condition. As a result, Dr. Woodson was of the opinion that the treatment
she provided Petitioner was at least in part related to the damage caused by the use of the
intubation tube, and that the level of speech required by her job caused further damage to her
injured larynx.

The Arbitrator concluded that since Petitioner reported to Dr. Syed that the medications she
was taking for acid reflux were not helping her condition, the acid reflux was not causing
Petitioner’s [throat] problems.

The Arbitrator further noted that Dr. Fletcher offered a different opinion — namely, that there
was no causal connection between Petitioner’s cervical fusion and her ENT problems that
required surgery on 3/23/06. Dr. Fletcher recorded that Petitioner was a smoker and had acid
reflux, which along with smoking is another risk factor for the development of laryngeal
problems, especially hoarseness. Dr. Fletcher indicated that while an injury to the laryngeal
nerve can be a complication of cervical surgery, those patients develop hoarseness soon after
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surgery, and that Petitioner did not have documented complaints until 15 months after
surgery.

The Arbitrator found it significant that even though Petitioner did not seek treatment until 15
months after surgery, she reported that the symptoms she complained of at that time had been
present since the cervical fusion.

Therefore, the Arbitrator found *... the opinions of Dr. Woodson more persuasive than those
of Dr. Fletcher as it relates to petitioner’s current condition of ill-being related to her
hoarseness and the lump in her throat. The arbitrator finds Dr. Woodson’s opinions more
persuasive given the fact that although petitioner admitted that she had acid reflux and
smoked prior to the cervical surgery in 2004 she never had any problems with respect to a
swelling feeling in her throat and hoarseness. It was not until after this surgery that petitioner
testified she started having problems, albeit she did not seek treatment for them until 15
months later. The arbitrator finds Dr. Woodson’s opinion that although the intubation
associated with the surgery may not have been the sole cause of her ongoing symptoms, it
was at least a contributing factor, more persuasive that [sic] Dr. Fletcher’s opinion that there
could be no causal relationship, especially in light of Dr. Syed’s opinion that the Nexium and
Zantac were not helping her, thus minimizing somewhat the relationship between petitioner’s
acid reflux and her current hoarseness and lump in her throat.” (Arb.Dec., pp.25-27).

B) Commission Decision

In a Decision and Opinion on Review dated 8/18/15 (15 IWCC 0634), the Commission, in
relevant part, modified the Arbitrator’s decision and found that “... the causal connection of the
Petitioner’s cervical spine condition ended as of 7/7/05. At that time, Dr. MacGregor , who had
been treating Petitioner for her lumbar and cervical conditions related to her January 31, 2003
accident (the subject of case number 05 WC 51842), indicated the Petitioner had reached
maximum medical improvement and was able to return to her regular duty job. The Petitioner
then continued to work, other than for a period of time in 2006 unrelated to the cervical spine, until
sustaining an accident on November 7, 2007 (the subject of case number 08 WC 15248) ... Based
on the July 7, 2005 full duty release of Petitioner at maximum medical improvement and a lack of
ongoing cervical complaints, the Commission finds that the causal connection of the Petitioner[’s]
cervical condition to the January 31, 2003 accident [05 WC 51842] ended on July 7, 2005. Because
there is no evidence of complaints or treatment to the cervical spine after the November 7, 2607
accident until October 14, 2011, the Commission also finds that any ongoing cervical condition is
not related to the November 7, 2007 accident.” (Com.Dec., p.2). The Commission went on to
award 129-1/7 weeks of TTD at a rate of $179.83 per week and 116-2/7 weeks of TTD at $253.00.

(Id., p.3).

C) Circuit Court Order

In an Order dated 4/19/17, Circuit Court Judge Michael L. Atterberry affirmed the
Commission on all counts other than the question of temporary total disability benefits. In its
order, the circuit court specifically determined that the Commission’s finding that Petitioner had
reached MMI as of 7/7/05 with respect to her cervical spine condition was not against the manifest
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of the evidence. Likewise, the circuit court found that the Commission’s holding regarding
prospective medical treatment relating to Petitioner’s lumbar spine was not against the manifest
weight of the evidence. In addition, the circuit court found that the Commission’s denial of TTD
benefits through the date of arbitration (10/15/14) was not against the manifest weight of the
evidence. Similarly, the circuit court found that the Commission’s denial of sanctions (i.e.
penalties}) was not against the manifest weight of the evidence. However, the circuit court
determined that the Commission failed to address the issue of whether Petitioner was entitled to
TTD from 3/31/06 through 8/10/06, and remanded the matter to the Commission for consideration
of same. (Circuit Court Order, pp.1-3).

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission notes that pursuant to the aforementioned circuit court Order, the sole
issue on remand is whether or not Petitioner was entitled to TTD from 3/31/06 through 8/10/06,
or the period that Ms. Schoonover was off work as a result of her throat condition.

As previously noted, the Arbitrator essentially found a causal relationship existed between
Petitioner’s throat condition and the cervical surgery in February of 2004, and by extension the
accident on 1/31/03 (05 WC 51842). (Arb.Dec., pp.27-28). The Commission notes that while the
Arbitrator found the first documented complaint with respect to her throat occurred on 7/7/05, the
records actually show that Petitioner had complaints of a burning sensation like heartburn as early
as her visit to Dr. MacGregor on 3/3/04 (PX4), or less than a month after the cervical fusion on
2/17/04. Thus, while the causal relationship between the accident and Petitioner’s cervical spine
condition may have ended as of 7/7/05, per the Commission’s prior §19(b) decision, the causal
relationship between the accident and Petitioner’s subsequent throat condition did not.

The Commission affirmed the Arbitrator’s decision in this respect, or at least did not
reverse the Arbitrator on the question of causation as it relates to Petitioner’s throat condition.
Likewise, the circuit court did not find fault with the Commission’s decision along these lines.
Accordingly, the question of causation relative to Petitioner’s throat condition is a matter of res
judicata and cannot be revisited at this time.

As to her throat condition, Petitioner testified that after her cervical fusion surgery “... 1
just kind of felt like there was — when you go to swallow 1 felt like something was in there, like a
lump or, you know, it was just there every time I swallowed. I’d have to clear my throat a lot.”
(T.32). She noted that she “... mentioned it to Dr. MacGregor a couple of times.” (T.32). She
indicated that Dr. MacGregor told her to see her regular doctor, Dr. Aldridge. (T.39). Dr. Aldridge
in turn referred her to Dr. Woodson, who she noted thought she had “... heartburn and stuff, acid
reflux” and who prescribed acid suppression medication, which she took from approximately
September of 2005 to March of 2006. (T.40). Petitioner further testified that Dr. Woodson took
her off work “[b]ecause she didn’t want me to stress my throat”, noting that sometimes at work
she would have to raise her voice. (T.41). Petitioner agreed that Dr. Woodson then performed a
laryngoscopy in March or May of 2006 — she couldn’t recall the dates. (T.42). She noted that it
still felt like she “had something there” after the procedure, and that Dr. Woodson continued to
keep her off work at that time. (T.42). She agreed that she was eventually released by Dr. Woodson
on 8/10/06. (T.42). Petitioner also agreed that she returned to work following this release. (T.43-
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On cross examination, Petitioner claimed that when she saw Dr. McGregor from April of
2004 through February of 2005 she told the latter *... that it felt like there was something in my
throat and I think I’ve told her that on a number of occasions but it did not get wrote {sic] down.”
(T.95). Petitioner also agreed that she continued to smoke during this period as well as when she
started treating with Dr. Woodson. (T.95-96).

44),

The medical records show Petitioner first visited Dr. Woodson on 9/9/05. (PX12). In her
report on that date, Dr. Woodson recorded Petitioner was being seen “... for globus sensation and
hoarseness in the throat. The patient reports that she had fusion of her C-spine in February, 2004,
and several months after that surgery, she developed some hoarseness and a globus sensation. She
feels like she has to constantly clear her throat and sometimes loses her voice or is horse. She
additionally has a sore throat at times. She does rarely have dysphagia, although normally has no
trouble with this.” (PX12). Dr. Woodson’s impression was “[s]evere laryngitis, probably reflux
in origin, plus leukoplakia of the larynx.” (PX12). Dr. Woodson’s plan was 1. The patient would
be maximized on acid suppression therapy including Nexium b.i.d. and Zantac at night in hopes
of reducing some of her laryngitis. 2. RE-evaluate in two months.” (PX12). There is no indication
that Petitioner was restricted from work at that time. (PX12).

Petitioner returned to Dr. Woodson’s office on 12/5/05. (PX12). At that time it was noted
that her globus sensation and hoarseness had not gotten any better. (PX12). A flexible larygoscopy
was performed in the office on that date. (PX12). The impression was “1. Laryngopharyngeal
reflux. 2. Leukoplakia in the left false vocal cord.” (PX12). The plan was to continue with
maximum acid suppression therapy. (PX12). It was noted that the patient had been encouraged
“... to stay on her therapy as we are visually seeing signs of improvement.” (PX12). Once again,
there is no indication Petitioner was taken off work at that time. (PX12).

In an office note dated 3/3/06, Dr. Woodson recorded that “[w)e have been following her
for laryngeal discomfort ever since some surgery two years ago. We have been treating her for
acid reflux. Her hoarseness has improved, but she still has a really strong foreign body sensation
stemmed by coughing.” (PX12). Dr. Woodson noted that Petitioner was *... examined today by
flexible endoscopy... The patient was noted to have a palpable mass on the left false cord, as well
as thickening and an exophytic lesion in the center of the posterior commissure, as well as diffuse
edema of the vocal folds. Overall, the exam is markedly improved in terms of inflammation and
erythema, but she does have these persisting masses.” (PX12). Dr. Woodson’s plan was “... to
perform micro direct larygoscopy in the near future and remove these masses.” (PX12). In a
separate slip dated 3/3/06, it was noted that Petitioner was unable to work “[u]ntil one month from
above date, and work clearance in clinic.” (PX13). Petitioner was also restricted from work in
similar notes dated 5/1/06, 6/29/06 and 8/4/06. (PX13).

In a slip dated 8/10/06, Dr. Woodson'’s office indicated that Petitioner could return to work
as of that date. (PX13).

Based on the above, and the record taken as a whole, the Commission finds that Petitioner
is entitled to temporary total disability benefits associated with her throat condition from 3/3/06,
when Dr. Woodson took her off work, through 8/10/06, when Dr. Woodson released her to return
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to work, for a period of 23 weeks. This period of TTD is in addition to that previously awarded
by the Commission and relates to the second claimed date of injury on 1/31/03 (05 WC 51842),
and would be paid at a rate of $179.83/week.

The Commission notes that in its previous §19(b) decision, Respondent was ordered to pay
129-1/7 weeks of TTD at a rate of $179.83/week and 116-2/7 weeks at $253.00/week, (Com.Dec.,
p.3). However, the Commission neglected to set forth the dates associated with this award in its
decision. The Commission also notes that the minimum TTD rate for a date of accident of 11/7/07,
with one (married) dependent, equals $230.00 (not $253.00 as set forth in both the Arbitrator’s
and Commission’s decisions). The Commission hereby corrects these oversights, as well as any
other computational/clerical errors, and finds that Petitioner was temporarily totally disabled (1)
from 1/13/03 through 1/20/03, for a period of 1-1/7 weeks at a rate $179.83/week with respect to
claim 05 WC 51841 (D/A=1/10/03); (2) from 2/3/03 through 7/7/05 [126-4/7 weeks] and from
3/3/06 through 8/10/06 [23 weeks], for a total period of 149-4/7 weeks at a rate $179.83/week with
respect to claim 05 WC 51842 (D/A=1/31/03); and (3) from 11/10/07 through 2/17/10, for a period
of 118-5/7 weeks at a rate $230.00/week with respect to claim 08 WC 15248 (D/A=11/7/07). This
award includes the additional period of TTD relating to Petitioner’s throat condition, the subject
of the circuit court’s remand order.

All else otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $179.83/week per week for a period of 1-1/7 weeks with respect to claim 05
WC 51841, the sum of $179.83/week for a period of 149-4/7 weeks with respect to claim 05 WC
51842 and the sum of $230.00/week for a period of 118-5/7 weeks with respect to claim 08 WC
15248, that being the period of temporary total incapacity for work under §8(b), and that as
provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing and
determination of a further amount of temporary total compensation for permanent disability, if
any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner all reasonable and necessary medical services incurred between January 10, 2003 and
October 15, 2014, related to her lumbar spine, throat and smoking cessation, pursuant to §8(a) and
§8.2 of the Act. The Respondent also shall pay to Petitioner all reasonable and necessary medical
services incurred between January 10, 2003 and July 7, 2005, related to her cervical spine pursuant
to §8(a) and §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury;
provided that Respondent shall hold Petitioner harmless from any claims and demands by any
providers of the benefits for which Respondent is receiving credit under this order.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: APR 3 - 2018

o0: 3/6/18

TIT/pmo
51

Thomas 1. Tyrréjj/

Kevin W. Lamborn



10 WC 34549

Page 1
STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
)SS. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF PEORIA ) [ I Reverse [ second Injury Fund (§8(e)18)
[ ] PTD/Fatal denicd
Modify |Z None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Michael Cady,
Petitioner,
vs. NO: 10 WC 34549
Caterpillar,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causation, TTD, maintenance and
nature and extent, and being advised of the facts and law, modifies the Decision of the Arbitrator
as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

The Commission modifies the decision of the Arbitrator to find that Petitioner was
temporarily totally disabled from 7/23/10, the day after the accident, through 1/26/11, the date
Dr. Rhode released him to full duty work on a trial basis, and from 8/10/11, when Dr. Rhode
released Petitioner with permanent “medium heavy” work restrictions which Respondent was
unable or unwilling to accommodate, through 6/4/12, when Petitioner refused a reasonable job
offer within his restrictions from Respondent, for a period of 69-5/7 weeks (including leap year
day in 2012).

In support of this holding, the Commission notes that Respondent offered, and Petitioner
attempted to return to work on 4/17/12. However, it appears that confusion was the order of the
day at that time, starting with the consternation created by the fact that Petitioner was not “in the
system”, given his prior termination on 9/29/10 (said termination forming the basis of a
successful grievance action filed by Petitioner). More importantly, Petitioner was never actually
cleared to return to work by Caterpillar’s medical department on 4/17/12 even though this
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appears to have been an essential step in Respondent’s return to work protocol. Instead,
Caterpillar’s medical department, in the form of plant physician Dr. Miller and his staff, simply
noted that Petitioner was to be evaluated by an orthopedist in Chicago in May of 2012 and that
Mr. Cady was advised “... to return/call when he has report from Chicago Do — He voices
understanding.” (PX9). It wasn’t until the following day, 4/18/12, that Dr. Miller issued a letter
indicating that Mr. Cady could return to work within the guidelines outlined by Dr. Watson.
(PX9). As aresult, absent the requisite clearance, Petitioner had no job to report to, and as such
his decision to leave the premises on that date was reasonable under the circumstances.

However, the Commission finds that Petitioner unreasonably refused Respondent’s
second offer to return him to work by failing to report for duty as requested on 6/4/12. By that
time Petitioner had been released and cleared by his personal as well as the plant physician and
had been advised of his need to report to work on that date via mail as well as telephone
conversations with Mr. Cullen, Respondent’s employee relations manager, Instead, Petitioner
demanded further written verification of the job offer, and the fact that the position was within
his restrictions, and when he failed to receive same he refused to appear on the designated date.
The Commission finds this refusal unreasonable under the circumstances, and as such finds that
Petitioner failed to prove his entitlement to temporary total disability and/or maintenance
benefits subsequent to 6/4/12.

All else is otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision
dated 12/12/16 is modified as stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $509.58 per week for a period of 69-5/7 weeks, that being the period of temporary
total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
reasonable and necessary medical expenses as set forth in PX17, with the exception of the bills
of Dr. Jonathan Renkas, pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $458.62 per week for 51.25 weeks, as provided in §8(e)9 of the Act, for the reason
that the injuries sustained caused the loss of use of 25% of the left hand.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury;
provided that Respondent shall hold Petitioner harmless from any claims and demands by any
providers of the benefits for which Respondent is receiving credit under this order.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $50,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: APR 3 - 2[118
0:2/6/18

o}l

Thomas J. T
’b\ M Jw( Ay
Michael J. Brennan

Kevin W. Lambbm




P ILLINOIS WORKERS' COMPENSATION COMMISSION
- NOTICE OF ARBITRATOR DECISION

CADY, MICHAEL Case# 10WC034549 =

Employee/Petitioner

CATERPILLAR 1 SIW CCco20 3

Employer/Respondent

On 12/12/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.6] % shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

5559 CROWLEY BUNGER & PRILL
ED PRILL

3012 DIVISION ST

BURLINGTON, IA 52601

5035 CATERPILLAR INC
DARCY K GIBSON

100 N E ADAMS ST
PEORIA, II. 61629-4340



181vwcco203

STATE OF ILLINOIS ) [ ] injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8())
COUNTY OF PEQRIA ) D Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS®’ COMPENSATION COMMISSION

ARBITRATION DECISION
Michael Cady Case # 10 WC 34549
Employee/Petitioner
v, Consolidated cases: n/a

Caterpillar
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Peoria, on October 18, 2016, After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
IZ' Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
D TPD Maintenance TTD
L. What is the nature and extent of the injury?
M. L__l Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

FrmomEmUow

7~

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Tollfree 8663523037 TWeh sie— v oee il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Roclford 815/987-7292  Springfield 217/785-7084
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On July 22, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $39,747.24; the average weekly wage was $764.37.
On the date of accident, Petitioner was 46 years of age, married with 2 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $11 1734.20 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $11,734.20.

Respondent is entitled to a credit of amounts paid under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical expenses as identified in Petitioner’s Exhibit 17,
excepting those of Dr. Jonathan Renkas, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee
schedule.

Respondent shall pay Petitioner temporary total disability benefits of $509.58 per week for 26 6/7 weeks
commencing July 22, 2010, through January 26, 2011, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $458.62 per week for 51.25 weeks
because the injury sustained caused the 25% loss of use of the left hand as provided in Section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

z/aﬂaﬂ#ﬂ fg December 6, 2016

William R. Gallagher, Arbitrator Date
ICArbDec p.2

DEC 12 208
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on July 22, 2010.
According to the Application, the accident occurred when "Hand struck by falling part” and
Petitioner sustained injuries to the "Left hand, middle finger, ring finger, and thumb" (Petitioner's
Exhibit 1). Respondent disputed liability on the basis of causal relationship (Arbitrator’s Exhibit

).

Petitioner claimed that he was entitled to temporary total disability benefits of 26 6/7 weeks,
commencing July 22, 2010, through January 26, 2011. At trial, Respondent disputed liability for
temporary total disability benefits for the aforestated period of time; however, in its proposed
decision, this issue was conceded (Aurbitrator's Exhibit 1).

Petitioner also claimed that he was entitled to payment of maintenance benefits of 225 5/7
weeks, commencing August 10, 2011, through July 6, 2015, and October 28, 2015, through
October 3, 2016. Respondent disputed liability for maintenance benefits (Arbitrator's Exhibit 1).

Petitioner's employment was terminated by Respondent in September, 2010. A union grievance
was filed which was arbitrated in November, 2011. Petitioner won that arbitration and he was
awarded back pay from January, 2011, through April 17, 2012, as well as reinstatement of his
employment. Further, the Arbitrator in that proceeding also ordered that Petitioner be examined
by another physician to assess his ability to retum to work. The net dollar amount of that award
to Petitioner was $70,703.17 (Respondent's Exhibit 12). Respondent's position was that payment
of that award removed any potential liability for payment of temporary total disability
benefits/maintenance through April 17, 2012.

At trial, Petitioner tendered into evidence various medical bills for which Respondent disputed
liability (Petitioner's Exhibit 17; Arbitrator's Exhibit 1). However, counsel for Petitioner and
Respondent agreed that all of the medical bills tendered by Petitioner were causally related to the
accident and Respondent is liable for payment of same with the exception of the medical charges
of Dr. Jonathan Renkas.

Petitioner worked for Respondent in the foundry and, on July 22, 2010, he was in the process of
running parts through a machine. When he removed a part from the machine, the part struck the
ring finger of his left hand.

Following the accident, Petitioner was treated by Dr. James Williams, an orthopedic surgeon. Dr.
Williams saw Petitioner on July 22, 2010, and noted that Petitioner sustained a comminuted intra
articular fracture of the distal phalanx of the left ring finger. Dr. Williams performed a closed
reduction pinning surgical procedure on the left ring finger on July 23, 2010. Dr. Williams also
put a cast on Petitioner's left hand to immobilize the finger (Petitioner's Exhibits 2 and 3).

When Dr. Williams saw Petitioner on September 23, 2010, the condition of the ring finger was
improved. However, Petitioner had complaints of burning in his hand that extended up to the
elbow and shoulder. Dr. Williams opined that Petitioner had carpal tunnel syndrome of the left

Michael Cady v. Caterpillar 10 WC 34549
Page 1
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hand. In regard to causality, Dr. Williams opined that it was probably related to Petitioner's
injury and may have developed as a result of Petitioner's hand swelling when it was in the cast.
He recommended Petitioner undergo left carpal tunnel release surgery (Petitioner's Exhibit 2).

Petitioner subsequently sought treatment from Dr. Blair Rhode, an orthopedic surgeon, who
evaluated Petitioner on September 29, 2010. Dr. Rhode agreed that Petitioner had left carpal
tunnel syndrome and surgery was indicated. Dr. Rhode performed an open carpal tunnel release
on Petitioner's left hand on October 5, 2010 (Petitioner's Exhibits 4 and 3).

At the direction of Respondent, Petitioner was examined by Dr. Thomas Gleason, an orthopedic
surgeon, on December 28, 2010. In regard to his examination of that date, Dr. Gleason was
deposed on May 3, 2011, and his deposition testimony was received into evidence at trial. Dr.
Gleason testified that Petitioners left carpal tunnel syndrome was related to the accident,
Petitioner was at MMI and that Petitioner could return to work without restrictions (Respondent's
Exhibit 3; pp 7-8, 12-13).

Petitioner continued to be treated by Dr. Rhode. When Dr. Rhode saw Petitioner on December
29, 2010, he continued to authorize Petitioner to work, but with restrictions. However, Dr. Rhode
subsequently released Petitioner to return to work without restrictions and opined Petitioner was
at MMI on January 26, 2011 (Petitioner's Exhibit 4).

Petitioner did not return to work for Respondent when he was released by Dr. Rhode. As
aforestated, Petitioner's employment with Respondent had been terminated in September, 2010.

Petitioner did not seek any further medical treatment until he was seen by Dr. Rhode on August
10, 2011. At that time, Petitioner had left palm/wrist pain that lasted about 20 minutes. Dr.
Rhode opined that work/activity restrictions of "modified-medium" were indicated as well as
limited exposure to vibratory tools. He opined that these were permanent restrictions and
Petitioner was at MMI (Petitioner's Exhibit 4).

Dr. Michael Watson, an orthopedic surgeon, examined Petitioner on February 22, 2012, and
again on March 28, 2012. Dr. Watson examined Petitioner pursuant to the arbitration decision
entered in the proceeding regarding Petitioner's termination of employment by Respondent.

In connection with his examination of Petitioner, Dr. Watson reviewed medical records
regarding Petitioner's treatment. When seen by Dr. Watson, Petitioner stated that the numbness
and tingling had resolved, but he continued to have pain/stiffness with electrical type shocks and
burning sensations in his wrist and forearm. Dr. Watson opined that Petitioner may have had
residual carpal tunnel syndrome and imposed work restrictions of no lifting greater than 75
pounds, no frequent lifting greater than 35 pounds, limited use of vibratory tools and only
occasional work that involve grasping with the left hand. He also opined Petitioner was at MMI
(Petitioner's Exhibit 8).

Petitioner was directed to return to work for Respondent on April 17, 2012. At trial, Petitioner
testified that he arrived at work and reported to his supervisor. Petitioner then stated that he was
instructed to go to the plant medical department. When he was seen there by Dr. Kent Miller

Michael Cady v. Caterpillar 10 WC 34549
Page 2
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(Respondent's medical director) and a nurse, he stated that he was informed that he was not
supposed to be there because he was not in the system as an employee. Petitioner stated that he
was later directed to leave Respondent's premises.

George Nelson testified on behalf of Respondent when this case was tried. Nelson was
Petitioner's section manager when Petitioner attempted to return to work on April 17, 2012. After
meeting with Petitioner, Nelson directed him to go to the plant medical department to assess his
work restrictions. When Petitioner returned from the medical department, Nelson informed him
that he had work for him to do which consisted primarily of computer data entry. He stated that
Petitioner experienced some difficulties logging into the computer system because, having just
been reinstated, Petitioner was not in the computer system. Nelson explained that this was Jjust a
delay in getting a reinstated employee back into the computer system.

Nelson repeatedly stated that he had work for Petitioner to do on April 17, 2012, and informed
Petitioner of that fact on several occasions. Petitioner advised Nelson that he was not an
employee and was going to leave the premises. Nelson made a typewritten record of his
conversations with Petitioner that occurred on April 17, 2012, which was received into evidence
at trial. This written record was consistent with Nelson's testimony (Respondent's Exhibit 13).

Dr. Miller's medical record of April 18, 2012, was received into evidence at trial. Contrary to
Petitioner's testimony, Dr. Miller's record stated that he did not see Petitioner on that occasion.
The record did make specific reference to the restrictions imposed by Dr. Rhode and Dr. Watson,
but that Petitioner was going to be seen by Dr. Gleason for another opinion. It was also noted
that Petitioner was offered computer work, but he walked off the job (Respondent's Exhibit 1).

Brent Cullen, Respondent's HR manager also testified when this case was tried. In regard to
Petitioner's returning to work on April 17, 2012, he confirmed that computer work had been
made available to Petitioner, but that Petitioner refused same and left the plant. He also stated
that following the events of April 17, 2012, Petitioner filed another grievance.

At the direction of Respondent, Petitioner was examined by Dr. Gleason for the second time on
May 1, 2012. In connection with his re-examination of Petitioner, Dr. Gleason reviewed
additional medical records provided to him by Respondent. Dr. Gleason's findings on
examination were consistent with the findings of his prior examination of Petitioner. He again
opined that Petitioner was at MMI and could return to work without restrictions (Respondent's
Exhibit 4; Deposition Exhibit 2).

Pursuant to an order from Dr. Miller, a Functional Capacity Evaluation (FCE) was performed on
May 30, 2012. Sean McGinn, the physical therapist who performed the FCE, noted that
Petitioner demonstrated less than a full effort during the testing and that there were
inconsistencies with various portions of the test. He opined that Petitioner could not perform the
job he was previously employed in, but that was based on Petitioner's performance with self
limitations (Respondent's Exhibit 2).

When Cullen testified, he stated that another effort was made by Respondent to return Petitioner
to work for Respondent in June, 2012. Cullen sent a letter to Petitioner dated June 1,2012, which

Michael Cady v. Caterpillar 10 WC 34549
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directed Petitioner to return to work on June 4, 2012 (Petitioner's Exhibit 14). Cullen testified
that he also called Petitioner on June 1, 2012, and verbally informed him that Petitioner was to
return to work on June 4, 2012. Cullen stated that when he spoke to Petitioner on June 1, 2012,
Petitioner informed him that he needed the job offer in writing (Respondent's Exhibit 13).

Cullen stated that he subsequently spoke to Petitioner via telephone on June 4, 2012, and
Petitioner informed him that he was not going to come to work that day. Petitioner
acknowledged receipt of Cullen's letter of June 1, 2012, but stated that he had permanent work
restrictions. Cullen made a written record of his conversation with Petitioner of that date
(Respondent's Exhibit 13). Cullen subsequently sent another letter to Petitioner dated June 5,
2012, which informed Petitioner that because he did not report to work on June 4, 2012, that his
employment was terminated (Petitioner's Exhibit 15).

At trial, Petitioner repeatedly testified that before he would return to work for Respondent he
needed the job offer in writing. He also stated that Respondent had lied to him on April 17,2012,
but did not provide any details or specifics.

Subsequent to June 4, 2012, Petitioner tendered a demand to Respondent for vocational
rehabilitation and also did a self-directed job search. The logs of the job search were received
into evidence at trial (Petitioner's Exhibit 10). In July, 2015, Petitioner became employed at a
Holiday Inn as a maintenance person, but that job only lasted a few months. Petitioner later
became employed by Carvey Painting and was employed by them at the time of trial. Carvey
Painting has accommodated Petitioner's work restrictions.

At trial, Petitioner complained of persistent swelling and a knot in the palm of his left hand.
Petitioner also stated that he has cramps, a lack of strength, throbbing at night and "lightning"
strike sensations. He stated that the restrictions imposed by Dr. Rhode had never been removed.

Dr. Rhode was deposed on July 11, 2012, and his deposition testimony was received into
evidence at trial. Dr. Rhode's testimony was consistent with his medical records and he
reaffirmed the opinions contained therein including the permanent restrictions he imposed. On
cross-examination, Dr. Rhode agreed that he did not perform any range of motion or strength
tests and that the restrictions he imposed on Petitioner were because of Petitioner's ongoing
symptoms (Petitioner's Exhibit 11; pp 16-17, 27-32).

Dr. Gleason was deposed for the second time on August 28, 2012, and his deposition testimony
was received into evidence at trial. Dr. Gleason's testimony was consistent with his narrative
medical report and he reaffirmed the opinions contained therein (Respondent's Exhibit 4).

Sean McGinn was deposed on September 4, 2012, and his deposition testimony was received
into evidence at trial. McGinn's deposition testimony was consistent with his report and he
reaffirmed the opinions contained therein. McGinn reaffirmed the fact that Petitioner exhibited
self-limiting behaviors and inconsistencies during the testing (Respondent's Exhibit 6; pp 33-35).

Michael Cady v. Caterpillar 10 WC 34549
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Dr. Watson was deposed on November 13, 2012, and his deposition testimony was received into
evidence at trial. Dr. Watson's deposition testimony was consistent with his medical records and
he reaffirmed the opinions contained therein including the work restrictions he imposed
(Petitioner's Exhibit 12; pp 23).

Dr. Miller was deposed on July 12, 2013, and his deposition testimony was received into
evidence at trial. Dr. Miller's testimony was consistent with his medical records and he
reaffirmed the opinions contained therein. He confirmed that he recommended an FCE be
performed to assess Petitioner's functionality. Based upon the FCE and the opinion of Dr.
Gleason, he stated that Petitioner could return to work without restrictions (Respondent's Exhibit
10; pp 18-26).

Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's current condition of ill-being is causally related to the
accident of July 22, 2010.

In support of this conclusion the Arbitrator notes the following:

Petitioner sustained an accidental injury arising out of and in the course of his employment for
Respondent on July 22, 2010, when a part fell striking the ring finger of his left hand. Petitioner
subsequently developed carpal tunnel syndrome as a result of that injury.

In regard to disputed issue (J} Arbitrator makes the following conclusion of law:

The Arbitrator concludes that all of the medical services provided to Petitioner were reasonable
and necessary and Respondent is liable for payment of the medical bills incurred therein,
excepting the charges of Dr. Jonathan Renkas.

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 17, excepting those of Dr. Jonathan Renkas, as provided in Sections 8(a) and 8.2 of the
Act, subject to the fee schedule.

In support of this conclusion the Arbitrator notes the following:

At trial, Petitioner and Respondent stipulated to Respondent's liability for the medical bills
excepting those of Dr. Renkas.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner is entitled to payment of temporary total disability benefits
of 26 6/7 weeks, commencing July 22, 2010, through January 26, 2011.

Michael Cady v. Caterpillar 10 WC 34549
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The Arbitrator concludes that Petitioner is not entitled to any further payment of either temporary
total disability benefits or maintenance.

In support of these conclusions the Arbitrator notes the following:

Petitioner was injured on July 22, 2010, and was released return to work by the treating
physician, Dr. Rhode, on January 26, 2011.

Respondent attempted to provide work to Petitioner initially on April 17, 2012. At that time,
there were some logistical problems encountered primarily because Petitioner had just been
reinstated as an employee. Rather than cooperate with the effort to return him to work, Petitioner
chose to leave the plant.

In Respondent's second effort to provide work to Petitioner in June, 2012, Petitioner totally
refused to make any effort at all to return to work.

In the arbitration decision pertaining to Petitioner's termination of employment, Petitioner was
awarded full salary to April 17, 2012, It was undisputed that Respondent made payment in full of
that award. Because Petitioner received full salary, no temporary total disability benefits or
maintenance are owed from January 27, 2011, through April 17, 2012.

The Arbitrator finds that Petitioner, in effect, abandoned his job with Respondent and is therefore
not entitled to any further payment of either temporary total disability benefits or maintenance.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of
25% loss of use of the left hand.

In support of this conclusion the Arbitrator notes the following:

Petitioner sustained a fracture of the left ring finger which required closed reduction and pinning.
Petitioner subsequently developed carpal tunnel syndrome which also required surgery.

Petitioner still has significant complaints regarding the left hand and Dr. Rhode and Dr. Watson
agreed that he has restrictions in regard to the use of his left hand.

The validity of the work restrictions imposed by Dr. Rhode and Dr. Watson are questionable
given the opinions of Dr. Gleason and Dr. Miller, Petitioner can return to work without
restrictions. Further, the FCE indicated that Pectitioner exhibited self-limiting behavior and
inconsistencies when tested.

//aaz;ﬂ?@%ﬁ

William R. Gallagher [4
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ ] second Injury Fund (§8(e)18)

[[] Pro/Fatal denicd
D Modify Xl None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Olando Watkins,
Petitioner,

VS. NO: 07 WC 47006

181WCC0204

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident, temporary total disability medical
expenses, permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed July 6, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for
all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum of
$75,000.00. The party commencing the proceedings iﬁview in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in it CouI} f

DATED: APR 4 - 2018

0032218 David L. Gore

DLG/mw

045 ,;D ‘ O{d g .
Deborah Simpson )

T‘@%A T2l
tephefl Mathis
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WATKINS, OLANDO Case# (07WC047006
Employee/Petitioner
M&M MARS
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On 7/6/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

* 1920 BRISKMAN BRISKMAN & GREENBERG
ROBERT [ BRISKMAN
351 W HUBBARD ST SUITE 810
CHICAGO, IL 60654

1109 GAROFALO SCHREIBER HART ETAL
JAMES R CLUNE

55 WWACKER DR 10TH FL

CHICAGO, IL 60601
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STATE OF ILLINOIS ) D Injured Workers® Benefit Fund (§4(d)
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS” COMPENSATION COMMISSION
ARBITRATION DECISION

OLANDO WATKINS Case # 07 WC 47006

Employee/Petitioner
v Consolidated cases: D/N/A

Envimeopanion 181IwCco204

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on February 22, 2017, February 23, 2017 and May 19, 2017.. Afier reviewing all of the
evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches

those findings to this document.

DISPUTED ISSUES

A, l:] Was Respondent operating under and subject to the [llinois Workers' Compensation or Occupational
Diseases Act?

B |:| Was there an employee-employer relationship?

C. I:I Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. [:] What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. l:l What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
CJTPD [] Maintenance TTD

L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?

N. l:l Is Respondent due any credit?
0. Other Admissibility of certain testimony of Dr. Conroe, one of Respondent's examiners

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/314-6611 Toll-free 866/332-3033  I¥eb site; www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On 5/6/04, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

For the reasons set forth in the attached decision, the Arbitrator finds that Petitioner established causation as to
cervical spine and psychological conditions of ill-being. Petitioner reached maximum medical improvement
as to his cervical spine condition on May 24, 2010 and as to his psychological condition on July 23, 2013.
Petitioner did not establish causation as to any left hand, fibromyalgia or foot condition(s).

In the year preceding the injury, Petitioner earned $60,684.00 ; the average weekly wage was $1,167.00.
On the date of accident, Petitioner was 42 years of age, single with 2 dependent children.

Petitioner /ias in part received reasonable and necessary medical services.

Respondent kas not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $243,908.88 for TTD, $0 for TPD, $0 for maintenance, and $5,048.98
for other benefits, for a total credit of $248,957.86.

The parties agree Respondent is entitled to Section 8(j) credit for medical bills paid through its group medical
plan, with Respondent holding Petitioner harmless against said payments. Arb Exh 1.

ORDER
Medical benefits

For the reasons set forth in the attached decision, the Arbitrator declines to award the following claimed medical
expenses; 1) Dr. Vondrak’s bill in the amount of $100.00, which includes a $50.00 fee for a report and an
unspecified $50.00 balance (PX 36); 2) Hinsdale Orthopaedics, $373.36 (left hand treatment rendered by Dr.
Schiffiman in 2009 and 2010) (PX 36); 3) Hillcroft Medical Clinic, visits in 2014 and 2015 for general health

examinations, blood work, colorectal screenings and a colonoscopy (PX 21,36). TheArbitrator fimds—————
Respondent liable for Dr. Bauer’s records review bill of $500.00. PX 36. Dr. Bauer was one of Respondent’s
Section 12 examiners.

With respect to Petitioner’s causally related cervical spine condition, the Arbitrator awards any medical
expenses incurred for treatment of that condition through Dr. Bauer’s examination of May 24, 2010, subject to
the fee schedule. With respect to Petitioner’s causally related psychological condition, the Arbitrator awards
any medical expenses incurred for treatment of that condition through Petitioner’s July 23, 2013 visit to Dr.
Trum, including but not limited to the expenses associated with the treatment Petitioner underwent at Linden
Oaks in 2010 at the recommendation of Respondent’s examiner, Dr. Conroe.

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $778.00/week for 284 217 weeks,

commencing 2/10/2008 through July 23, 2013, as provided in Section 8(b) of the Act, with Respondent
receiving credit for the $243,908.88 in temporary total disability benefits it paid prior to trial.
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The Arbitrator finds that Petitioner is permanently partially disabled to the extent of 30% loss of use of
the person as a whole, equivalent to 150 weeks of benefits, pursuant to Section 8(d)2. The Arbitrator
awards permanency at the maximum applicable rate of $550.47 per week.

Permanent Partial Disability

RULES REGARDING APPEALS Unless a party files a Petition Jfor Review within 30 days after receipt of this
 decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Yy

Signature of Arbitrator Date

JUL 6- 2017
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Summary of Disputed Issues

The parties agree Petitioner sustained an accident on May 6, 2004, while working for
Respondent. The disputed issues include causal connection, medical expenses {with
Respondent claiming Petitioner has not required care since May 24, 2010, the date of Dr.
Bauer’s Section 12 examination), temporary total disability {(with Petitioner claiming benefits
from February 10, 2008 through the hearing) and nature and extent. Petitioner claims he is
permanently and totally disabled while Respondent maintains Petitioner failed to prove
Causation as to any current condition of ill-being. The parties agree that, as of the hearing,

" Respondent had paid $243,908.88 in temporary total disability benefits and $5,048.98 in short-
and long-term disability benefits for which it was entitled to 8(j) credit. Arb Exh 1.

Arbitrator’s Findings of Fact

. Atthe hearing of February 22, 2017, Petitioner testified he was born on October 31,
1961. T.2/22/17 at 10.

Petitioner testified he began experiencing trembling of his right hand and right foot and
leg at some point after his May 6, 2004 work accident. T. 2/22/17 at 11.

Petitioner testified he has been married to Bridget Watkins for about eleven years. He
was previously married to Angela Watkins, with whom he had two sons. He and Angela were
divorced before the accident. He was single as of the accident. T.2/22/17 at 12-13.

Petitioner testified he grew up in Chicago. His father was a pastor. He and his family
were active in their church and community. He was seven or eight when he began working. His
first job was to clean the church. Later he began performing odd jobs for neighbors. He
graduated from high school and can read and write. T. 2/22/17 at 22. Before he began working
for Respondent, on November 13, 1989, he worked for Safety Cleaning. T. 2/22/17 at 14.

Petitioner testified he actively engaged with his sons before the May 6, 2004 work
accident. He taught them how to play basketball and attended their games. T.2/22/17 at 15.

Petitioner testified he worked as a material handler for Respondent. Hi;auties included
operating a forklift, handling incoming products and mixing ingredients. T. 2/22/17 at 16. By
the time of the accident, only he and Mark Strong worked in the “cream room” and “master
batch.” T.2/22/17 at 17. He liked his job and got along with his co-workers. T. 2/22/17 at 18.

Petitioner testified he weighed 180 or 185 pounds as of the accident. He lost about 40
pounds after the accident. He now weighs “170 something.” T.2/22/17 at 20. He has worn
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prescriptipn-glasses-for-20-years. Since the accident, he has worn tinted glasses a lot. T.
2/22/17 at 31422,

Petitioner testified he sustained several work-related injuries prior to his May 6, 2004
accident. Several of these injuries involved his left knee. He underwent an anterior cruciate
ligament repair in April 2003. He was off work for a couple of months following this surgery but
lost no time after his other injuries. No light duty was available in the department where he
worked. T.2/22/17 at 26-27.

petitioner denied having any other medical probiems prior to the May &, 2004 accident.
He does not believe he took any prescription medication before that accident. T. 2/22/17 at 30.
[RX 10, a Walgreen's print-out, lists medications prescribed for Petitioner by various physicians
before and after the accident. The print-out reflects that Dr. Mian, a physician located in
Berwyn, prescribed Wellbutrin 150 mg tablets for Petitioner on July 29, 1999, [Petitioner did
not provide the Arbitrator with Dr. Mian’s records. The records were marked as PX 30 but
Petitioner's attorney withdrew that exhibit.]

Petitioner testified he was injured on May 6, 2004, while returning to his work area after
helping Mark Strong move rail cars. He went through an opening, took a step or two and
slipped an the floor, which was wet. The floor had not been wet when he left his area. When
he slipped, his neck “snapped back” and he tried to grab a railing that extended up to a crane
tank. He “twisted” and “rode down.” His body “sort of hit” the floor. T. 2/22/17 at 33-34.

Patitioner testified he felt excruciating pain in his head, neck and back after the
accident. Strong came to his aid and then sent out an alert. After the manager and safety team
arrived, Petitioner told them what had happened and complained of pain. They took him to the
nurse’s station but the nurse was not there. His manager called someone and then told him to
see the nurse the following day. T.2/22/17 at 36.

Petitioner offered into evidence a group of documents obtained from Respondent.
—*ﬁﬁameﬂﬂhﬁmwmenmppeapwb&imhmmdmmmmwm"___
apparently completed by Barbara Smith on May 6, 2004 reflects that Petitioner complained of
7-9 back pain secondary to a work accident that had occurred earlier that day. The accidentis
described as follows: “going to take levels on créme tank — water was on floor. Slipped,
grabbed railing, twisted back.”

Petitioner testified he remained in the nurse’s station until his shift ended. He then
drove home. The drive took 15 to 20 minutes. By the time he got home, he was feeling a lot of
pain in his head, neck and lower back. T. 2/22/17 at 37.

Petitioner testified he went to work the next day, reported to the nurse and complained
of 7-8/10 pain that was preventing him from sleeping.
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A “workers’ compensation medical record” dated May 7, 2004 (PX 2) reflects Petitioner
reported twisting his upper back the previous day. The provider, who is not identified, noted a
complaint of pain in the right upper back and neck. On examination, the provider noted slight
tenderness in the right trapezius area. The provider prescribed physical therapy.

Attendance records in PX 2 reflect that, between the week of May 9, 2004 and the weeak
of April 17, 2005, Petitioner frequently worked at least 40 hours per week, often worked
overtime and sometimes worked double time. The records also reflect Petitioner took almost
no sick time until the week of April 17, 2005. During that week, he worked 8 hours and took 32

hours of sick time.

Petitioner testified that, on May 13, 2004, he started seeing Dr. Mayor at his workplace.
He testified the doctor allowed him to continue fuil duty.

A note dated May 13, 2004 reflects Petitioner was still complaining of mild posterior
right neck pain. The note also states “regular work.” PX 2. A subsequent note dated May 26,
2004 describes Petitioner as “training with fitness trainer = jumping rope and working with
hand weights.” PX 2. A note dated June 10, 2004 reflects that Petitioner described his back as
“perfect” and his neck as “tender.” A provider, whose signature is not legible, prescribed
ibuprofen and instructed Petitioner to not work out. The provider released Petitioner to
regular work. PX 2. A note dated August 10, 2004 reflects that Petitioner reported seeing his
own doctor (who is not identified), with that doctor prescribing an MRI. The provider then
communicated with Gene Roy at CNA, who purportedly stated “no MRI at present.” A note
dated August 24,.2004 reflects Petitioner complained of “occasional R neck-pain —
approximately 4x/day” and had attended one therapy session. A note dated September 4,
2004 states “PT not helping.” The provider prescribed Vioxx. Subsequent notes reflect that
Petitioner continued attending therapy and complaining of neck pain.

Petitioner testified he continued performing his regular job after the May 6, 2004
accident but did not feel his job performance was as good. He obtained help from his co-
workers because he did not feel well. T. 70, He began attending therapy, through Respondent.
He testified his care was inconsistent since it depended on the doctors’ schedules, The therapy
did not help. T.2/22/17 at 41. Over time, his back started feeling better but his shoulder and

neck pain increased. T.2/22/17 at 41.

On October 22, 2004, Dr. Mayor wrote a prescription for a cervical spine MRi to “r/o
disc disease.” PX 2. Petitioner underwent this MRI on November 8, 2004. The interpreting
radiologist described the MR! as normal.- He saw no disc bulge or herniation and no
demonstrable stenosis at any level. PX 2, 4.

Petitioner testified that Dr. Mayor eventually referred him to a pain clinic. This
testimony is borne out by a handwritten “workers’ compensation medical record” in PX 2 dated
January 21, 2005. The note reflects a persistent complaint of right neck pain and tenderness in
the right suboccipital area. It goes on to state: “refer to pain clinic - take MRL” PX 2.

3
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On February 18, 2005, Petitioner saw Dr. Goodman at Pain Specialists of Greater
Chicago. The doctor’s note of that date reflects that Petitioner primarily complained of right-
sided suboccipital pain secondary to slipping on water at work in May 2004. The doctor
indicated that Petitioner “felt his head snap back but there was no actual fall.” He noted that
Petitioner denied upper extremity complaints and that there were “no symptoms of migraine
headache.” He indicated that Petitioner denied any previous neck or psychiatric problems.

Dr. Goodman described Petitioner as “alert, oriented and in mild distress.” On
examination, he noted a full range of cervical spine motion with Petitioner compiaining of
discomfort in the suboccipital region on rotation to the right. He reviewed the MRI report and
indicated the images were not available. He indicated that Petitioner appeared to be suffering
from cervical facet arthropathy at C1-C2, “consistent with his mechanism of injury of his head —
snapping back.” He prescribed Ultracet, Bextra and nightly icing, along with diagnostic intra-
articular facet injections C1-C2. He did not address work capacity. PX 2.

Dr. Goodman administered cervical facet injections on April 18 and May 16, 2005. He
released Petitioner to resume regular duty within days of each injection. PX 2. Petitioner
testified these injections did not relieve his pain. T. 2/22/17 at 44.

On July 15, 2005, Dr. Goodman noted that Petitioner reported no sustained benefit
following a third cervical facet injection. He also noted that Petitioner continued to complain of
severe headache pain and some dizziness with neck extension. He indicated that Darvocet had
become “decreasingly effective at night for controiling” Petitioner's symptoms. He
recommended radio frequency lesioning of the C2 dorsal root ganglion and started Petitioner
on Vicodin “to help with pain and sleep.” PX 2.

On November 11, 2005, Dr. Goodman administered an initial trigger point injection. He
continued the Vicodin. PX 2.

On .iaﬁuarv&i,—EQQB,-DF.-Mayar-authored.a.note.indicating.lzeﬁtinner_[epg[tgd mild
daily improvement but was still having trouble sleeping. The doctor recommended that
Petitioner follow up with Dr. Goodman. He also suggested consideration of “another medical
approach” and directed Petitioner to see Dr. Kazan. PX 2.

On January 30, 20086, Petitioner saw Dr. Kazan, a neurosurgeon. Dr. Kazan wrote to Dr.
Mayor the same day. In his letter, he indicated Petitioner complained of “neck pain in the right
occipital nerve distribution and some limitation of right lateral bending and suboccipital
headaches” secondary to slipping at work and hyper-extending his neck. He did not view
Petitioner as a surgical candidate. Instead, he suggested Petitioner see a neurologist. He
specifically recommended Dr. Frank or Dr. Bijari. PX 2. There is no evidence indicating
Petitioner saw either of these physicians.
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Petitioner did see another neurologist, Dr. Neri, on April 28, 2006. Petitioner testified
that Dr. Mayor and Respondent’s nurse set up all his doctor appointments. T, 2/22/17. He
remains under Dr. Neri's care. He sees Dr. Neri when he returns to Chicago. He last saw the

doctor the day before the hearing, T. 2/22/17 at 46-47.

o

Petitioner testified that, on April 28, 2006, he gave Dr. Neri a history of the work
accident and subsequent care. He complained to the doctor of neck and shoulder pain,
migraines, nausea, dizziness, vomiting and sleep problems. T.2/22/17 at 47-48. The doctor
began treating him, prescribing different medications.

On May 31, 2006, Dr. Neri noted that Petitioner was “considerably drowsy” due to
“taking more than the allotted Fioricet.” He restarted Petitioner on Lexapro and recommended
he start physical therapy in two weeks “to reduce the significant cervical strain.” He indicated
that Petitioner’s mental status remained unstable and unchanged since the initial visit. PX 4.

On April 2, 2007, Dr. Neri noted that Petitioner had undergone surgery to correct a

deviated septum and had discontinued the Diazepam. He started Petitioner on Cymbalta. PX 7.

On May 22, 2007, Dr. Neri noted that Petitioner had recently developed hypertension.
He reduced the Diazepam dosage due to sleepiness. He discontinued the Cymbalta and
continued the Vicodin. He noted Petitioner was still working full-time. PX 7.

On luly 16, 2007, Dr. Neri noted a recent 20-pound weight loss “of unknown etiology.”
He also noted that Petitioner had seen his primary care physician. He started Petitioner on
Cymbalta and indicated he was continuing to work full-time “despite his maladies.” PX 7.

On July 17, 2007, Petitioner underwent another cervical spine MRI.

On October 3, 2007, Dr. Neri took Petitioner off work for one month due to “post-
traumatic migraines” and upper trapezius spasms. He increased Petitioner’s Topamax and

Diazepam dosages. PX 7.

According to RX 11, Petitioner began receiving sick benefits from Respondent on
October 3, 2007. T. 49-50.

On November 7, 2007, Dr. Neri decreased Petitioner’s Topamax and prescribed Vicodin,
to be taken occasionally. He took Petitioner off work for two more weeks. PX 7.

On November 20, 2007, Dr. Neri noted that Petitioner remained symptomatic and that
the insurance carrier had denied payment for Verapamil because it viewed this drug as being
used to address hypertension. He directed Petitioner to remain off work for six more weeks

and gave him Lexapro samples. PX 7.

weer
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On behalf of Respondent; Dr. Schaffer-a board certified neurosurgeon (Schaffer Dep Exh
1), examined Petitioner on December 10, 2007. PX 11 at 4-6. In his report of December 14,
2007, the doctor recorded a history of the work accident and subsequent care. He indicated
Petitioner’s initial back pain had largely resolved but that Petitioner was still experiencing neck
and right arm pain radiating to the scapular wing. He diagnosed cervical spondylosis and
radiculitis, citing the imaging studies, and occipital headaches. He found the headaches to be
“likely stemming” from the cervical spine based on their location. He indicated a CT cervical
myelogram would be a treatment consideration. He addressed causation as follows:

“Due to the time lag, it is difficult to attribute the relationship
to the patient’s injury although one cannot rule out the
. possibility of some aggravation of pre-existing degenerative
changes in the neck.”

He recommended Petitioner limit his lifting to 30 to 40 pounds “at this time.” He did not view
Petitioner’s condition as permanent, indicating it “should resolve over time.” Schaffer Dep Exh
2.

On January 9, 2008, Dr. Neri noted complaints of lightheadedness and nausea, often
associated with driving. He indicated that Petitioner’s chances of returning to work were
“dimming” due to the insurance carrier’s denial of Verapamil. He described this drug as widely
used for migraines. He indicated that Petitioner’s sleep probiems and need to nap during the
day would make it difficuit for him to work. He directed Petitioner to avoid driving, remain off
work and return in six weeks. PX7.

On January 16, 2008, a nurse associated with Respondent wrote to Petitioner indicating
that his absence from October 3, 2007 to December 11, 2007 was FMLA qualified and that, as
of December 11, 2007, he had exhausted his FMLA entitlement for the rolling calendar year.
The nurse advised Petitioner his sick pay benefits “will be exhausted on 4/2/08" and
recommended he apply for long term disability benefits. RX 11.

Dr. Schaffer issued a one-paragraph addendum on January 29, 2008, without re-
examining Petitioner. He indicated that, after reviewing additional [unidentified] records, he
viewed Petitioner’s current injuries as, “in great part . . . a direct aggravation of his pre-existing
cervical spondylosis and degenerative changes by the incident.” He did not re-visit the issues of
work capacity or treatment options. Schaffer Dep Exh 2.

On February 7, 2008, Dr. Neri issued a letter addressed “to whom it may concern”
indicating that Petitioner had been directed to return to work as of February 11, 2008 but that
he had “great concerns” about this, due to Petitioner’s ongoing cognitive difficulties and
migraines. PX 13.

It is not clear to the Arbitrator whether Petitioner attempted to return to work on or
about February 11, 2008. Petitioner did not testify to this.

6
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On February 19, 2008, a member of Dr. Neri’s staff sent a facsimile to an adjuster at
CIGNA, indicating that the doctor does not perform functional capacity evaluations and that
Petitioner would have to go to a physical therapist to have such an evaluation performed. PX 7.
There is no evidence indicating Petitioner underwent this evaluation.

On February 20, 2008, Dr. Neri noted that Petitioner was experiencing “marked stress”
as well as increased headaches “secondary to no work.” He directed Petitioner to return in six

weeks. PX 13,

On February 26, 2008, Dr. Neri issued another letter addressed “to whom it may
concern,” responding to a request for “more specific information concerning [Petitioner’s]
abilities or.disabilities in the absence of the functional capacity test.” The doctor indicated it
would be dangerous for Petitioner to drive or operate heavy machinery due to his “frequent
debilitating post-traumatic migraines secondary to his work-related injury.” The doctor also
indicated that “a big part of [Petitioner’s] disabilities are cognitive.” PX 13.

On April 3, 2008, Dr. Neri noted complaints of increased neck pain and pain in the right
axilla/chest area. He provided Petitioner with Cymbalta samples. PX 13.

On April 25, 2008, Dr. Neri completed a form indicating Petitioner “cannot function in a
competitive environment,” citing severe neck pain and constant headaches. PX 2.

On April 23, 2008, Petitioner began seeing a therapist, Roberta Vondrak, LCPC, CADC, at
Heritage Counseling Center. Petitioner testified that Dr. Neri referred him to Vondrak. T. 57.
At the initial visit, Vondrak interviewed Petitioner and his wife. She recorded a history of the
work accident and noted complaints of chronic pain, depression, difficulty sleeping, memory
problems, occasional auditory hallucinations and dizziness. Vondrak described Petitioner as
wearing dark glasses, struggling to speak and exhibiting a right hand tremor. She indicated
Petitioner appeared oriented but was “repetitive in his responses.” She developed a treatment
plan to help Petitioner “try to accept his disability and cope with his chronic pain.” She began
seeing Petitioner on a regular basis.

On May 15, 2008, Dr. Neri noted that Petitioner was wearing a splint on his left
hand/wrist secondary to “? CTS.” PX 13.

On June 10, 2008, Vondrak referred Petitioner to a psychiatrist, Dr. Trum.

Dr. Schaffer testified by way of evidence deposition on July 7, 2008. He indicated it was
difficult to ascertain whether Petitioner would continue to require a 30- to 40-pound lifting
restriction, as he had recommended in his initial report, “due to the long lag between” the work
accident and his examination. PX 11 at 9. He opined that the accident aggravated underlying
degenerative cervical spine changes. PX 11 at 9. He testified that, as of his December 2007
examination, he felt Petitioner was at maximum medical improvement “but should be followed

7
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subsequently for any signsof possibleimprovement over time” PX-11at10. Heviewed
Petitioner’s symptoms as accident-related, based on their severity, rather than developing
spontaneously. PX 11 at 11-12,

Under cross-examination, Dr. Schaffer did not recall reviewing any job description or
video. PX 11 at 13-14. He agreed it would not be unusual for trauma to aggravate cervical
spondylasis, a degenerative arthritic condition. PX 11 at 15. He viewed Petitioner’s headaches
as “coming from the neck” because of their anatomic position, i.e., posterior occipital. He
explained that the scalp behind the ears is “innervated by nerves that come from the neck.” PX
11 at 16. He did not believe Petitioner required surgery but did view a CT myelogram as
reasonable, to check for any surgical lesion. PX 11 at 18-19. He arrived at a 30- to 40-pound
lifting restriction based on his 30 years of experience. PX 11 at 19. He found it “difficult to see
somebody in 2007 for an accident that happened three years earlier and draw definitive
conclusions.” PX 11 at 20. He did not really “release” Petitioner to restricted duty because he
is not Petitioner’s treating physician. He “just gave an independent medical opinion.” PX 11 at
21. He has not seen Petitioner since the examination. PX 11 at 23. He "probably” reviewed Dr.
Neri's records but his notes do not reflect this. PX 11 at 23-24. He typically relies on other
doctors’ records “only to a minimal degree.” PX 11 at 24. Instead, he tries to get as much
information as possible from the patient. PX 11 at 24-25.

Petitioner first saw Dr. Trum on July 29, 2008. The doctor described Petitioner as
“ynable to work” secondary to a work injury of May 6, 2004 for which he was taking Vicodin,
Cymbalta, Valium and Ambien. She also noted that Petitioner reported sometimes hearing
voices when he was in a lot of pain. She prescribed Risperdal “for auditory hallucinations and
to augment the anti-depressant response of the Cymbalta.” PX 15.

On August 11, 2008, Respondent advanced $2,752.35, representing 1% loss of use of the
person. PX 2.

On September 4, 2008, Petitioner began seeing Dr. Schiffman, an orthopedic surgeon,

for Eeﬁ-hanﬂ-aﬂdwrist-complaints:—Petitiener-eempleted-a_fo;mJndicaﬂug_hisJeft hand

symptoms started on May 15, 2008. Dr. schiffman’s note contains no mention of the 2004
work accident. The doctor obtained left hand X-rays, which were negative. He recommended
an EMG to check for carpal tunnel syndrome. PX 12.

At Respondent’s request, Dr. Conroe, a board certified psychiatrist, saw Petitioner for
purposes of an independent examination on December 10, 2008. T.59-60. Petitioner testified
that, in response to a question posed by the doctor, he denied any prior history of mental
disorders. T.62-63.

In his report of December 20, 2008, Dr. Conroe indicated he reviewed records from Dr.
Neri and Trum in connection with his examination. He described Petitioner as “somewhat
disheveled,” slow-moving and sometimes tearful during the examination. He also noted a
“steady tremor” in Petitioner’s right leg.
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Dr. Conroe recorded a history of the work accident and subsequent care. He noted that
a doctor took Petitioner off work in October 2007 and that Petitioner denied working after that
date. He noted that Petitioner complained of severe, disabling headaches and denied having
headaches before the accident. He indicated that Petitioner reported feeling unable to go to
church or participate in his sons’ sporting events as he did before the accident. He noted that
Petitioner reported having significant difficulty sieeping and complained of libido problems, a
20-pound weight loss, decreased concentration, suicidal ideation, occasional panic attacks and
sometimes hearing voices telling him to come to the window. He noted that Petitioner
reported feeling as if his “wife’s family is trying to harm him.”

Dr. Conroe noted that Petitioner reported seeing a psychotherapist and a psychiatrist.
He also noted that Petitioner was currently taking Diazepam, Cymbalta, Vicodin as needed,
Ambien for sleep, Risperdal (an anti-psychotic) and Lotrel for hypertension.

Dr. Conroe noted that Petitioner reported receiving Social Security disability benefits for
the past two months due to the effects of the work accident.

Dr. Conroe noted that Petitioner denied performing any household tasks and reported
having given up a position at his church.

" Dr. Conroe described Petitioner’s immediate retention as poor, his recent memory as
good, his remote memory as intact and his concentration as “moderately impaired.”

On February 11, 2009, Dr. Neri completed a Physician’s Statement of Disability
indicating he started treating Petitioner on April 27, 2006 and took him off work as of October
3,2007. On this form, the doctor described Petitioner as suffering from cervical strain,
headaches, depression and anxiety. He found Petitioner physically capable of sedentary work
but indicated he had been fired. PX 2.

On April 17, 2009, Dr. Schiffman injected Petitionar’s left carpal tunnel and directed
Petitioner to call him in one week. On May 5, 2008, Petitioner called the doctor and reported
no relief. The doctor recommended that Petitioner return to Dr. Neri. PX 12.

On October 20, 2009, Dr. Trum described Petitioner as experiencing problems with
sleep, anxiety, lack of energy and memory deficits. She increased Petitioner’s Cymbalta dosage.

PX 15,

On November 14, 2009, Dr. Conroe issued an addendum, after reviewing additional
records from the Heritage Counseling Center and Dr. Trum. He noted that, despite his prior
recommendation, Petitioner’s medication regimen had not changed. He described Petitioner’s
visits to Dr. Trum as “too infrequent to adequately monitor the medication regimen of
someone who is still significantly symptomatic.” He indicated that Petitioner “cannot follow
through with the therapist’s behavioral recommendations until better control of his psychiatric

9
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symptoms-is-established with medications” He-indicated he would-address other questions
posed in a letter dated September 21, 2009 after re-interviewing Petitioner. Conroe Dep Exh 3.

At Respondent’s request, Dr. Bauer conducted a Section 12 examination of Petitioner on
May 24, 2010. Dr. Bauer is a board certified neurosurgeon. Bauer Dep Exhibit 1.

in his report of June 4, 2010, Dr. Bauer indicated that Petitioner’s sister was present in
the examination room throughout the encounter.

Dr. Bauer indicated that Petitioner reported being unemployed and spending “much of
the day resting.” He described Petitioner as last working in October 2007 and weighing about
145 pounds. He noted that Petitioner was wearing a brace on his left hand and complained of
left hand numbness, especially at night.

Dr. Bauer indicated he reviewed various documents, including pre-accident injury-
related records and post-accident records from Drs. Goodman, Kazan, Neri, Zelby, Shaffer,
Schiffman, Vondrak and “possibly Dr. Trum”, in connection with his examination. He noted that
Petitioner's current medications included Risperidone, Benztropine, Diazepam, Cymbalta,
Ambien and Butalbital with Codeine. He noted that Petitioner reported weight loss, memory,
speech and sleep difficulties, delusions, depression, anxiety, panic disorder and shaking of his
right leg and right arm. He indicated Petitioner reported taking Vicadin for his migraines,
although Vicodin was not on his list of current medications. He stated that Petitioner denied
having headaches or neck pain prior to the accident.

Dr. Bauer indicated that during the hour he spent with Petitioner, Petitioner exhibited a
“to and from movement, bouncing on the ball of his right foot.” He also noted an occasional
tremor of the right hand. He indicated the movement and tremor “disappeared when
[Petitioner] was focused on task performance.” He described Petitioner as right-handed and
appearing “reasonably healthy.”

On muminat'tan,—DrT-Bauer-neted-n@papacendcaLmusdespasm,mild_tendgqu__
the right trapezius muscle, a limited range of neck motion, limited extension and flexion, good
strength “which was somewhat limited by volition,” no obvious weakness of the hands or arms,
no atrophy, no spasticity, clonus or Babinski sign, no Tinel’s sign at the wrist or elbow,
hemihypesthesia to pain on the right side of the body, including the right arm, chest and leg “in
2 nondermatomat distribution” and diminished vibratory sensation in his right ankle and arm.
He described Petitioner as performing “position sensation” less well on the right than the left,
“neither of which was normal,” but indicated that Petitioner's Romberg sign was negative.

Overall, Dr. Bauer described his neurologic examination as “normal with some non-

physiologic findings.” He noted that, while Dr. Neri was treating Petitioner for “post-traumatic
migraines,” he was not familiar with this diagnosis and did not treat migraines.

10
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Dr. Bauer found “no indication that [Petitioner] has any work-related injury”
attributable to the May 2004 accident. He found Petitioner to be at maximum medical
improvement and, with respect to the accident, capable of performing his former material
handler job. He added that, “on the other hand, [Petitioner] has a number of complaints and
symptoms that would prevent him from returning to work, unrelated to his work injury.” He
saw “no indication” of post-traumatic migraines and “no indication that [Petitioner’s] treatment
or continued complaints of right-sided neck pain is based on an anatomic abnormality in his
neck.” He did not attribute Petitioner’s stress, tremors or left hand numbness to the work
accident. Bauer Dep Exhibit 2.

On July 21, 2010, Petitioner was admitted to an intensive outpatient program at Linden
Oaks, where he saw Dr. Keller for an initial evaluation. The doctor’s lengthy note concerning
that evaluation sets forth a history of the 2004 work accident. The note also reflects Petitioner
stopped working in 2007 “at the urging of his wife,” secondary to neck pain, migraines and
depressive symptoms. Petitioner reported being “let go” by Respondent six months earlier. On
August 20, 2010, Dr. Keller issued a note addressed “to whom it may concern” indicating that
Petitioner’s prognosis was guarded “based on his own and his family’s confusion and resistance
regarding his treatment.” A subsequent note of September 8, 2010 reflects that Petitioner
reported an incident a week earlier when he heard voices, came to believe food his wife had
brought home was poiscned and threw out this food due to that fear. A note dated September
15, 2010 reflects that Petitioner described his tremors as “back” but Dr. Keller was unable to
observe any increase in the tremors. Petitioner also expressed irritation at not having been
brought to court to testify. In a note dated September 23, 2010, Dr. Keller documented
tearfulness throughout the session and psychomator agitation. [See below for a summary of
Dr. Keller’s deposition testimony concerning her findings and opinions.]

On behalf of Respondent, Dr. Conroe re-examined Petitioner in October 2010.
Petitioner testified that, at this examination, the doctor asked him if he had taken a drug known
as Wellbutrin. Petitioner testified he did not know what this drug was and did not know what
the doctor was talking about. He has no recollection of a Dr. Mian or any July 29, 1999
prescription for Weilbutrin. T. 64-66. As of July 1999, he and his first wife were experiencing
marital problems and saw a counselar. T. 66.

A report in evidence reflects that, on November 24, 2010, December 1, 2010 and
December 6, 2010, several investigators conducted surveillance outside a residence in
Plainfield, Illinois where Petitioner was believed to live. The report reflects that Petitioner was
not seen on November 24% or December 1%, On the morning of December 6, 2010, an
investigator briefly saw a man matching Petitioner's description peering out of a window from
inside the residence. The report reflects that, “according to neighbors, [Petitioner's] wife is
observed outside of the residence most of the time.” RX Group Exhibit 12.

A report in evidence reflects that investigators conducted additional surveillance outside
the Plainfield residence on December 9, 11 and 16, 2010 but did not observe Petitioner. The

11
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report reflects that-effortswere terminated “due-te the claimant-becoming-suspicious.” RX
Group Exhibit 12.

On January 25, 2011, Vondrak noted that Petitioner “appeared anxious and agitated,
relating that apparently years ago he saw someone o deal with his past divorce and that now it
is being said that he was depressed since then.” Vondrak went on to state that Petitioner
wanted the truth to be known, stating that “even though he was upset a long time ago about
his divorce, that he did not feel then like he does now and was then able to still work and do
things with his family.”

Vondrak issued a four-page report on February 3, 2011, indicating she was continuing to
see Petitioner twice monthly and opining that Petitioner would continue to need long-term
care, including medication management and counseling, “due to the chronicity and severity of
his symptomatology.” She addressed causation as follows:

“Based on information reported to me, it appears that
the physical symptoms that resulted from the patient’s
injury after he slipped at work in May of 2004, leading to
his injury, chronic pain and inability to work, along with -
the complications, trauma and stressors of this situation
have resulted in the patient developing his current diagnosis
of severe major depression with psychotic features.”

On March 29, 2011, Dr. Trum noted that Petitioner’s right foot and hand were “very
tremulous.” She also noted complaints of nightmares and “flashbacks” to the accident, with
Petitioner “seefing] himself on the floor.” PX 15.

On October 18, 2011, Dr. Trum saw Petitioner and issued a report outlining the
treatment she had rendered to him since July 29, 2008. She indicated that Petitioner was still
complaining of pain and having difficulty walking and speaking. She diagnosed depression

"::ewnﬂawfn-mﬂedicai—canditian%physieakpain-and-disabuityjmu_[themnk,accxdenﬂlL

indicated Petitioner was still taking Cymbalta and Risperdal.
Dr. Trum addressed Petitioner's work capacity as follows:

“[Petitioner] has been unable to work since the day | met
him [7/29/08] until this day [10/18/11]. | cannot say if he
could have worked prior to my meeting him. At this time it
appears that he will never be able to return to full-time
gainful employment in his previous field or any other because
of his continuing pain issues and resultant continued depressive
symptoms.”

She went on to state that Petitioner’s care “has not been terminated.” PX 15.
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Dr. Conroe, who is board certified in both psychiatry and forensic psychiatry (Conroe
Dep Exh 1), testified by way of evidence deposition on March 20, 2013. PX 17. Dr. Conroe
testified he devotes 60% of his time to clinical practice and 40% to forensic issues. He is the
regional medical advisor for the Social Security medical disability program and chief psychiatrist
for the Midwest region. PX 17 at 5. He authored a chapter about how Social Security handles
the issue of malingering in a textbook called Neuropsychology and Malingering Casebook. PX
17 at 8. Respondent’s prior counsel retained him. He has testified for both sides in workers’
compensation and disability cases. PX 17 at 9-10. He charges $395 per hour for reviewing
records and testifying. He saw Petitioner on several occasions dating back to December 2008.
He has been named as an expert hundreds of times. PX 17 at 17-18. His role with the Social
Security Administration is supervisory. He does not testify for the Administration. PX 17 at 18.

Dr. Conroe testified that, when he first obtained Petitioner’s history, in December 2008,
Petitioner did not say his head hit the floor. He described his head as snapping back. There is
no indication of a head injury in Petitioner’s records. PX 17 at 22. Petitioner denied any
psychiatric history. PX 17 at 22-23.

Dr. Conroe found it significant that Petitioner had a long work history. Petitioner
seemed to be “someone who had functioned rather well for a long period of time.” PX 17 at
24. Petitioner reported hearing voices and feeling depressed. From a cognitive standpoint, his
immediate recall was poor and his concentration was moderately impaired. It is possible that
Petitioner faked the answers he gave to various test questions. PX 17 at 26. When he
interviews a person from a forensic standpoint, he always considers the issue of credibility. He
compares the person’s responses to the treatment records. He tries to have a “dual narrative”
in his head, listening to the parson’s story while simultaneously trying to determine whether
the story holds up. PX 17 at 28-29,

- Dr. Conroe testified he initially concluded that Petitioner had major depressive disorder,
recurrent and severe, with psychotic features. He believed the prognosis for recovery was
good, since Petitioner had a long work history, an adequate family support system and no
history of mental disorders or drug/alcohol abuse. PX 17 at 30. He did, however, view the 2004
event as “disproportionate to the mental symptoms that occurred subsequently.” He cannot
comment on the physical symptoms. PX 17 at 30. He has reviewed thousands of Social Security
cases and has never seen any other individual where there is “such a disproportionate
emotional reaction.” “It doesn’t mean it couldn’t occur but it's rare.” PX 17 at 32-33.

Dr. Conroe testified that, when he next saw Petitioner, in December 2009, he was
concerned that the treatment Petitioner was receiving was not aggressive enough. Based on
the history Petitioner provided, Petitioner should have shown a better response to treatment.
He recommended an intensive outpatient program so that Petitioner’s medications could be
better monitored. He did not helieve that Petitioner had reached maximum medical
improvement. PX 17 at 36-37. At the request of Respondent’s prior counsel, he later made a
recommendation as to where Petitioner could participate in such a program. PX 17 at 39-40.
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Dr. Conroe testified he next examined Petitioner in October 2010, following Petitioner’'s
course of care at Linden Oaks Hospital. Petitioner seemed a little different in that he perhaps
conversed more actively but he “still struggled to speak and his right leg shook and he remained
depressed.” PX 17 at 43. On this occasion, he was provided with new information, i.e., an
insurance profile showing that Petitioner had received a prescription for Wellbutrin, an anti-
depressant, in July 1999. Wellbutrin is used for only two things: smoking cessation and
depression. Petitioner denied smoking. PX 17 at 44. The prescription was filled at a dosage
that was “clinically significant, 300 milligrams.” The prescription caused him to doubt
Petitioner’s and his wife’s denial of any pre-accident treatment for depression. PX 17 at 46.
Once the prescription came to light, he changed his previous causation opinion and concluded
that Petitioner’s psychiatric disorder is not likely related to the work accident. PX 17 at 48.
Playing into this was the fact that Petitioner continued to work for Respondent for several years
after the accident. PX 17 at 49-50. '

Dr. Conroe testified that, in his subsequent report of May 21, 2011, he concluded that,
due to the chronic nature of Petitioner’s symptoms, he did not foresee Petitioner discontinuing
psychiatric medication anytime soon. He recommended that Petitioner take effective
medication rather than continue taking ineffective medication. PX 17 at 49.

Under cross-examination, Dr. Conroe testified he is an expert in detecting malingering.
He did not note any malingering in terms of Petitioner's presentation. Petitioner’'s symptoms
“seamed to be credible.” Nevertheless, based on the prescription, he does not feel Petitioner
was truthful. PX 17 at 53. He does not deny that Petitioner “is a man who has a significant
psychological problem” but it is inconsistent that, before the accident, Petitioner had a long
work history and relatively stable life. Heis aware Petitioner was going through a divorce in
1999 but Petitioner never said the problems associated with that were significant enough to
cause him to need medication. PX 17 at 55. He has seen no pre-accident records indicating a
diagnosis of depression. PX 17 at 55. However, Petitioner’'s reaction to the accident, as
described, seemed disproportionate. Petitioner’s failure to respond to treatment “may very

weltave beenrelated-to thing&that—preeeded&h%aaddexM.Miﬂn

prescribed the Wellbutrin. He s unable to testify that Petitioner presented to Dr. Mian for
psychiatric evaluation. PX 17 at 57. He has no idea how many times, if any, Petitioner
presented to Dr. Mian. PX 17 at 57. petitioner lost time from Respondent in 2002, due to a
knee injury, but otherwise there is no evidence he lost time from work. PX 17 at 58. He
reviewed Respondent’s medical records. He saw no indication in those records or Petitioner’s
personnel file that Petitioner was diagnosed with depression before the accident. PX 17 at 59.
He does not know what might have been going on in Petitioner’s life in 1999 to cause someone
to prescribe Wellbutrin for him, PX 17 at 63. Petitioner’s tremor could have been related to
anxiety or medication. PX 17 at 64. He has not seen Petitioner since October 2010. Based on
what he saw at that time, Petitioner would not be able to return to work. PX 17 at 65. The fact
Petitioner was not receiving workers’ compensation benefits as of 2008 would be a financial
stressor. PX 17 at 66. That kind of stressor could have an impact on someone who is already
suffering from a depressive disorder. PX 17 at 72. People are “biologically predisposed very
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early on to depression. it doesn't just come out of nowhere.” PX 17 at 67. Wellbutrin, under
the brand name “Zyban,” is used to help people quit smoking but there is nothing in
Petitioner’s records indicating he smoked. PX 17 at 72-73.

On redirect, Dr. Conroe testified that, as of May 2011, some of the medications
Petitioner was taking, such as Diazepam, Valium and Butalbital, “would make him moare

sedated.” PX 17 at 78.

On July 23, 2013, Dr. Trum saw Petitioner in follow-up. She noted that Petitioner
reported that “workman’s comp has sent detectives to spy on him.” She also noted that her
staff observed Petitioner “drive himself to appointment.” PX 15.

Surveillance video obtained on December 29, 2013 showed Petitioner lifting suitcases
into the trunk of a vehicle inside his garage at about 10:17 AM, removing suitcases from the
vehicle at an airport check-in area about an hour later, running down the sidewalk at about
11:18 AM, walking inside a clothing store from about 11:30 AM to 11:44 AM, walking into a
dollar store at about 1:41 PM, exiting the store several minutes later and driving away.

Reports in evidence show that an investigator positioned himself near Petitioner’s
residence throughout the morning on both Monday, December 30, 2013 and Friday, January 3,
2014, but observed no claimant activity. RX 3B; 4B.

Surveillance video obtained on Sunday, January 26, 2014, showed Petitioner riding with
his wife to a church in Richmond, Texas, walking into the church while carrying a small case in
his left hand, exiting the church about 1 % hours later, riding with his wife to a restaurant,
where they stayed for about an hour, returning home and later riding with his wife to a Wal-
Mart and mall. The reporting investigator described Petitioner as wearing a suit to church and
appearing to walk and move his neck in a normal manner. RX 5B, 6B,

Reports in evidence reflect that an investigator positioned himself outside Petitioner's
residence for about six hours on the morning of Thursday, January 30, 2014, but did not
observe any activity by Petitioner. RX 5B, 6B.

Surveillance video obtained on Sunday, February 9, 2014 showed Petitioner arriving at
church at about 8:10 AM (having driven himself there), walking into the church while carrying a
Bible, leaving the church at 9:47 AM, removing his suit jacket, entering his vehicle and driving
home. Additional video obtained later the same day showed Petitioner leaving a store, while
carrying a bag in his right hand, entering his vehicle, driving to a nail salon, remaining at the nail
salon for about an hour and driving away. RX 7B.

At Respondent’s request, Andrew Brylowski, M.D. interviewed and administered various
tests to Petitioner on April 30, 2014. Surveillance video obtained on this date showed
Petitioner riding with a female to the doctor’s office, exhibiting a “noticeable limp” while
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walking fronrthe car tothebuilding, exiting the building-about 5-1/2 hours later and walking to
the car. The video obtained on April 30, 2014 is 58 seconds long. RX 88.

Dr. Brylowski, who is based in Texas, completed a psychiatry residency and is board
certified in psychiatry, neurology and pain medicine. Brylowski Dep Exh 1.

Dr. Brylowski issued a 33-page report on May 17, 2014. Brylowski Dep Exh 2. On
neurological examination, he noted a tremor he described as “bizarre.” He described
Petitioner's affect as “flat, distant and guarded.” He described Petitioner’s thought processes
as “paranoid” and indicated Petitioner endorsed some suicidal ideation. He noted some
memory deficits and described Petitioner’s insight as poor, indicating Petitioner had “assumed
the disability role.”

Dr. Brylowski noted that, after he proposed urine drug screening, Petitioner’s wife
interceded and refused, on the advice of Petitioner’s attorney.

Dr. Brylowski described the results of Beck Depression and Anxiety Inventory testing as
“consistent with muitiple possibilities, including over reporting.” He went on to state the
results “could be overlap with medical problems.” He described the results of memory
malingering testing as “consistent with malingered memory deficits.” He noted that Petitioner
expressed “irrational fear avoidant beliefs about work.”

Dr. Brylowski went on to describe the results of MMPI-2 testing. He noted that
Petitioner’s “F” scores were over 100 and that, in general, scores in this range are indicative of
“amotional turmoil including anxiety and depression.” He indicated that Petitioner’s FB score
of 107 could be indicative of either over reporting or significant delusions and psychotic
processes. He described the FP scale score of 102 as “consistent with frank over reporting of
psychiatric pathology.” He described the FBS raw score of 37 as “consistent with extreme over
reporting of somatic and/or cognitive complaints.”

———BﬁBrviUWski-opined{hat—Pﬂﬁtiene#s-neumlogicstaxus_is_-;elfzimpnsed_and_ole[-—__
reported. He indicated he “could find no neurologic diagnosis.” He described Petitioner as
“uncooperative with the examination process, specifically the urine drug screen.” In response
to a question asking whether Petitioner requires additional care, he stated: “Yes = everybody
needs medical care . . . however, no further treatment in the waorkers’ compensation setting
could be considered reasonable.” He recommended that Petitioner “get out of the workers’
compensation setting” and “get appropriate treatment without the effects of a disability
management context.” He indicated that, due to Petitioner’s over reporting, it would be
difficult to make any treatment recommendations “until [Petitioner] is forthright with
examiners.” He found Petitioner capable of resuming full duty as a material handier. He did
not view Petitioner as sustaining an injury, given the normal results of objective studies. He
went on to state that, assuming there was a compensable event, Petitioner would have reached
maximum medical improvement within six to eight weeks of that event. Brylowski Dep Exh 2.
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Surveillance video obtained on Sunday, June 1, 2014 showed Petitioner driving himself
to church, carrying a Bible in a case into church, leaving the church about 1 % hours later, again
carrying the Bible, opening a car door for his wife {who had arrived in a separate vehicle),
getting into his vehicle, driving to an automatic car wash and returning home. The investigator
described Petitioner as wearing a suit and appearing to utilize his neck and extremities in an
unrestricted manner. RX 9B.

Based on billing in PX 22, it appears Petitioner first saw Dr. Gandhi, a psychiatrist, on
August 29, 2014. No note of that date is in evidence.

Dr. Neri testified by way of evidence deposition on October 17, 2014. PX 8. Dr. Neri
testified he obtained board certification in neurology and psychiatry in 1981. PX 8 at5. He has
been in private practice since 1979. PX 8 at 6. He first saw Petitioner on April 27, 2006.
Petitioner provided a history of the accident, indicating he slipped, snapping his neck back, but
did not fall to the floor. Petitioner complained of right suboccipital headaches, significant
dizziness with neck extension, right shoulder, difficulty sleeping and irritation and depression.
PX8at 7-8. Petitioner denied any prior head or neck problems. He was still working and taking
pain medication, including Vicodin, Ibuprofen and aspirin. PX 8 at 8.

Dr. Neri testified that, on initial examination, he noted significant spasm in the neck
"muscles, particularly on the right, and in the upper trapezius, cervical and sternomastoid
muscles. He diagnosed a flexion-extension injury of the cervical spine and a secondary sleep
disorder. PX 8 at 8. He prescribed Ambien for sleep, Lexapro (an anti-depressant) and Lyrica.
PX 8 at 8-9. In his opinion, Petitioner's symptoms were consistent with the injury he described.

PX 8 at 8.

Dr. Neri testified that, when he next saw Petitioner, on May 31, 2006, Petitioner was
experiencing drowsiness and difficulty working due to Fioricet, a medication some other doctor
had prescribed. Petitioner reported that Ambien was helping him sleep. Dr. Neri testified he
restarted the Lexapro and prescribed physical therapy with no traction or strengthening
exercises. PX 8 at 9-10.

Dr. Neri testified that, at a subsequent visit, on October 16, 2006, Petitioner reported
being unable to take Ambien twice a week because he was going to bed too late to allow for
seven hours of sleep. The doctor testified he prescribed half strength Ambien. In February
2007, he changed Petitioner from Lexapro to Cymbalta, which treats both depression and
chronic pain. He discontinued the Cymbalta in May because Petitioner was reporting
drowsiness at work. PX 8 at 12-13. Petitioner was still taking Vicodin at that point. On July 16,
2007, Petitioner reported having lost 20 pounds. Petitioner iooked “very thin and gaunt.” He
recommended that Petitioner see his primary care physician and re-prescribed Cymbalta. PX 8
at 13-14. As of August 27, 2007, Petitioner reported losing a total of 25 pounds over the
preceding few months, for no apparent reason. The doctor discontinued the Cymbalta and
started Petitioner on Topamax. PX 8 at 14-15. Petitioner reported that his primary care

17



k T 181IWCC0204

physician had prescribed-am MRiand-sent-him to-a neurosurgeon: The doctorincreased-the
Topamax and Diazepam dosages to address ongoing muscle spasms. PX 8 at 15.

Dr. Neri testified that, as of the next visit, November 7, 2007, Petitioner’'s “mental status
appeared to be deteriorating.” Petitioner was “getting more depressed and more anxious.” PX
8 at 15-16. Petitioner had seemed depressed at the first visit but depression was “now more of
a factor than originally.” PX 8 at 16. Sleep deprivation causes depression because it inhibits
serotonin production. He prescribed Verapamil to address Petitioner’s headaches. On
November 20, 2007, Petitioner expressed anger because the insurance carrier had not
approved the Verapamil, since it is also used to address high blood pressure. Dr. Neri testified
he did not prescribe Verapamil to address hypertension. This was “the start of [Petitioner’s]
anger issues.” Petitioner was angry because he had worked for Respondent for 19 years and
felt as if he was being “treated like a piece of meat.” PX 8 at 17-18. In January 2008, Petitioner
reported ongoing sleep issues, along with lightheadedness with driving. PX 8 at 18-19. On
February 20, 2008, Petitioner complained of “very severe headeaches” and reported having
been “cut off” by Respondent. Petitioner was “very angry and upset” about this. PX 8 at 19-20.
He was not working and his headaches were increasing. PX 8 at 20.

Dr. Neri testified that, while “some people work with pain” and Petitioner had been
working, at this point he did not feel Petitioner could be working, the way that he was. PX 8 at
20. He was sleep deprived, depressed, anxious and experiencing significant, post-traumatic
migraines. If Petitioner had still been working at this point, he would have taken Petitioner off
work. PX 8 at 21. At the next visit, on April 3, 2008, Petitioner expressed frustration with being
off work. Petitioner indicated he had worked since his teens and “just hated not working.” PX
8 at 21. Petitioner also complained that being off work was “affecting his manhood.” PX 8 at
22

Dr. Neri testified that, at the next visit, on May 15, 2008, Petitioner “began developing a
tremor in his right arm.” This tremor has since worsened. PX 8 at 22. He attributes the tremor
to severe stress and severe spasms in the right upper trapezius area. PX 8 at 22-23, He believes

the tremors relate back to-the-May-2004-work-aceident—PX8-at 23— ——

Dr. Neri testified that, at the next visit, on June 25, 2008, “everything was spiraling
down.” Petitioner had started seeing a therapist, Roberta Vondrak, and his cognition was
deteriorating. Petitioner reported that he had been approved for Sacial Security disability. PX
g at 23. Petitioner had also been referred to a psychiatrist, who had started him on
Risperidone. PX 8 at 24.

Dr. Neri testified that, on October 22, 2008, Petitioner reported having seen a hand
specialist, Dr. Shiffman, due to left hand numbness. Dr. Neri testified he is not certain what this
numbness is due to. PX 8 at 24.

Dr. Neri testified that, at the visit of December 15, 2008, Petitioner reported that his
sister and son had moved in with him to help care for him while his wife worked. PX 8 at 25.
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This was difficult for Petitioner to accept. PX 8 at 25. As of the next visit, on April 2, 2009,
Petitioner was experiencing two migraines per week. On May 14, 2009, Petitioner reported
having developed carpal tunnel syndrome in his left hand. On September 1, 2009, Petitioner
exhibited “very slow cognition,” “very poor immediate memory” and was “in obvious despair.”
He felt “very useless.” PX 8 at 27. Dr. Neri testified that, on that date, for the first time he
viewed Petitioner’s work status as permanently and completely disabled. PX 8 at 27. Petitioner
later began displaying “dystonic posturing” of his right foot, meaning his foot was “pulling in”
and he was “walking on the lateral margin of the foot.” PX 8 at 29. Dr. Neri opined that this
was due to Petitioner’s stress and depression. PX 8 at 29. He attaches no significance to the
idea that someone prescribed Wellbutrin for Petitioner five years before the work accident. It
is a very mild anti-depressant with “multiple uses.” Family doctors often prescribe short
courses of it. PX 8 at 30. If Petitioner had a history of psychiatric problems before the accident,
some evidence of this would appear in his records. Instead, the evidence shows Petitioner
worked regularly. If records surface, he will examine them but he “would be shocked if there is
anything significant prior to” the accident. PX 8 at 31. Dr. Neri testified he described Petitioner
as “absolutely demented” on December 16, 2009. Petitioner could not perform normal
activities of life as of that date. PX 8 at 31. Thereis “no possible way” Petitioner could have
held a job at that point. PX 8 at 32. Dr. Neri testified he was upset that IME physicians viewed
the situation differently. Dr. Neri opined that Petitioner needed the case to be settled “because
it's just hanging on him like a rock.” PX 8 at 33. Thereafter, Petitioner continued to decline. Dr.
Trum tried to address the tremors, via medication, but they worsened. PX 8 at 33. Asof May
2010, Petitioner was having nightmares about the accident and exhibiting what sounded like
symptoms of PTSD. PX 8 at 34. Petitioner's benefits were cut off after Dr. Bauer examined him.
PX 8 at 35. As of late September 2010, after his treatment at Linden Oaks, Petitioner’s right
arm tremor was a little better but his leg tremor persisted. PX 8 at 37. As of lanuary 2011,
there were “huge problems with the stress of the case aiso fanning the fire.” PX 8 at 38. On
October 21, 2013, Petitioner reported having moved to Houston due to his wife’s job. He was
not happy about the move. Petitioner needed to be the “man in the house” and this was “just
another blow to his ego.” PX 8 at 40. As of April 2014, Petitioner was “very paranoid” and
“starting to have auditory hallucinations.” PX 8 at 41. He {Dr. Neri) alerted Dr. Trum to this
because he felt very uncomfortable. PX 8 at 42. In October 2014, Petitioner reported feeling
very stressed due to a psychiatric IME in Texas. PX 8 at 43.

Dr. Neri testified that, throughout the time he has treated Petitioner he has never
believed Petitioner was exaggerating his symptoms or malingering. PX 8 at 43. His notes
reflect that Dr. Trum “bailed” because she “decided all of a sudden that [Petitioner] was
symptom magnifying.” In his opinion, Dr. Trum wanted to withdraw from care because
Petitioner had moved out of state. PX 8 at 43. He will discontinue treating a patient if he
suspects malingering because further care would be a waste of time. PX 8 at 43-44. A doctor
can perform neuropsychological tests to determine whether a patient is attempting to deceive.
PX 8 at 45. Before she issued a report on July 22, 2014, referencing an office note of July 2013,
Dr. Trum did not note any secondary gain. [The Arbitrator has been unable to find any July 22,
2014 report of Dr. Trum in the extensive record. This report does not appear in PX 15, the
doctor’s chart.] In his opinion, Dr. Trum lacked a sufficient basis for discontinuing care. It was
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sasierforherto“wash herhands of the-case” and recommend Petitioner sea snmeonein
Texax. PX 8 at 46.

Dr. Neri opined that, since February 20, 2008, Petitioner has been unable to work in any
capacity, due to physical and psychiatric problems stemming from the 2004 accident. PX 8 at
46. Petitioner requires ongoing neurological care for his neck injury along with psychiatric
care and follow-up. PX 8 at 47. He does not believe Petitioner will reach a point where he
requires no care or can work. PX 8 at 47.

Under cross-examination, Dr. Neri acknowledged he is an “advocate for [his] patients.”
PX 8 at 48. In his view, there is no way of separating Petitioner’s physical and psychiatric
problems. PX 8 at 49. The cervical spondylosis, or arthritis, is not the problem. The problem is
the soft tissue injury and associated muscle spasm. It is the spasm that is causing the
migraines, the pain in the neck and arm and “probably the tremaor in the arm as well.” PX 8 at
50. He last saw Petitioner on October 3, 2014. Petitioner was accompanied by a relative.
Patitioner “can’t drive” or come to the office on his own. PX 8 at 51. He has never cometoa
visit by himself. PX 8 at 51. He has observed Petitioner when Petitioner did not know he was
being watched. He has never seen Petitioner without the tremor. PX 8 at 52. Petitioner
continues to walk on the side of his foot. PX 8 at 53. The person who accompanies Petitioner
responds to questions but Petitioner will add commentary. PX 8 at 53. Petitioner’s sister
maved in with him in December 2008, in order to help. “That was their decision at that point”
but he (Dr. Neri) “wouldn’t disagree with it.” PX 8 at 54. Petitioner “has gotten steadily worse
under [his] careful treatment,” he is “embarrassed to say.” PX 8 at 56. Petitioner is not capable
of fooling him. He is at a point in his career where he “can’t be fooled.” He has seen other
whiplash-type injuries evelve in a similar way. PX 8 at 57. He has not spoken with Dr. Trum
about her decision to “bail out” on Petitioner. PX 8 at 58. Dr. Trum apparently relied on
observations made by one of her staff members but such individuals are not professionals. PX
8 at 58. He has to rely on Petitioner’s reporting because “nobody can measure pain.” PX8at
59. He has heard about the reports of Drs. Zelby, Bauer and Brylowski but he has not read
them. PX 8 at 59-60. Petitioner's MRl showed spondylosis. “MRIs don’t show muscle.” PX8 at
—ﬁﬁmrmitwmﬁabﬁnd%aﬁﬂhamgmmnm@mmw&a@

Petitioner is “horribly anxious.” He does not believe Petitioner can drive, shop or perform
office work. Petitioner would not be able to focus long enough to perform a job. PX 8 at 63.
Petitioner is “very down on himself” due to being unable to work. He “starts crying and breaks
your heart.” PX 8 at 63. From a neurologist’s standpaint, he believes Petitioner has post-
traumatic stress disorder, even if he does not meet every DSM requirement. PX 8 at 65.
Psychological tests have built-in validity scales but “the interpretations of the tests can be
adjusted according to who reads them.” In the right hands, they can be very useful. PX 8 at €6.

On redirect, Dr. Neri testified he would “expect” video showing Petitioner attempting to
drive, shop and act independently. He would not encourage Petitioner to drive “because that's
just not safe” but he would otherwise encourage him to be active. It makes no sense to him
that Petitioner would refrain from working for secondary gain purposes. PX 8 at 68.
Petitioner’s personality does not lend itself to a secondary gain scheme. PX 8 at 69.
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Under re-cross, Dr. Neri testified he has not seen Petitioner in a functional state. PX 8 at
71,

Petitioner returned to Dr. Gandhi on November 20, 2014, accompanied by his wife. The
doctor noted that Petitioner’s wife complained Petitioner was still hearing voices, not sleeping
well and isolating himself. The doctor diagnosed a “mood disorder with psychosis.” She
recommended chronic pain management and suggested psychotherapy. PX 22.

Records in PX 32 reflect Petitioner saw a licensed clinical social worker, Carol Velasquez,
on January 14 and 15, 2015. In her notes of those dates, Velasquez described Petitioner as a
poor historian. She recorded a history of the work accident and noted that Petitioner reported
experiencing migraines, “shaking,” anger, marital issues and nightmares about the accident.
She described Petitioner as stating that he felt as if the walls were bugged. She diagnosed
“PTSD by history.” PX 32.

On January 28, 2015, Dr. Gandhi noted that Petitioner reported sleeping better with
Buspar but continuing to hear vaices and believe that someone was following him. The doctor
noted that Petitioner was taking Cymbalta, Ambien, Buspar and Zyprexa. She recommended
that Petitioner “watch for over-medication.” PX 22.

On February 18, 2015, Velasquez described Petitioner as anxious, paranoid and
obsessed with his symptoms. Her note appears to be incomplete. PX 32.

Dr. Brylowski testified by way of evidence deposition on May 1, 2015. RX 2.

Dr. Brylowski testified he reviewed approximately 530 pages of medical records in
connection with his evaluation of Petitioner. RX 2 at 28. He also reviewed the complete
depositions of Drs. Shaffer and Conroe along with part of Ms. Vondrak’s deposition. RX 2 at 28-
29. He met with Petitioner for almost two hours. Petitioner's wife was also present. RX 2 at
31, 41. He charged 56000 for his deposition. RX 2 at 33. He wanted to perform a urine drug
screening. In the hundreds of pages of records he reviewed, he saw one such screening from
1997 but no post-accident screenings, even though Petitioner reported taking narcotic pain
medication. He testified such screenings are performed “to verify compliance” with a drug

_regimen and to make sure there are no co-morbid conditions. RX 2 at 35-36.

Or. Brylowski testified that Petitioner voiced numerous psychiatric and pain complaints
along with memory problems, general fatigue and lack of motivation. RX 2 at 38. Petitioner
walked very slowly and wore sungiasses, He appeared “kind of dejected” and “hunched over.”
RX 2 at 38-39. His eye contact was poor. RX 2 at 39. When he sat, his feet were “jiggling and
moving.” Petitioner told him he avoids physical activity because he fears it will be painful. RX 2
at 40. Petitioner answered some questions spontaneously but sometimes had to be prompted.

RX 2 at 41,
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Dr-Brylowski-testified he found-it significant that Petitioner continued working for mare
than three years after the accident. RX 2 at 45.

Y

¥ o

Dr. Brylowski testified that the records he reviewed showed Petitioner was started on
Hydrocodone and Darvocet in 2005. Darvocet has since been taken off the market. RX 2 at 49.
Both of these drugs can cause mental status changes, addiction and heightened sensitization to
pain. RX 2 at 50. In 2006, a physician prescribed Firoinal, This is a barbiturate frequently
prescribed for headaches. It has “significant concern for rebound,” meaning that, the longer a
patient takes it, the worse the headaches become. RX 2 at 51. It is intended only for very
short-term use. RX 2 at 51. Lexapro is classified as an antidepressant. Diazepam is the generic
of Valium and is potentially addictive. Petitioner’s records reflect he was on “three different
sedative hypnotics” as of 2007. RX 2 at 52. Petitioner started Lexapro in November 2007, per
Dr. Neri, due to depression. Verapamil, which Petitioner took for a blood pressure problem,
can cause dizziness and headaches.

Dr. Brylowski testified that Petitioner completed a registration packet at his office. His
complaints were primarily psychiatric but he also complained of headaches, neck pain and right
leg and arm problems. RX 2 at 61.

Dr. Brylowski testified that, when he examined Petitioner, he noted a significantly
elevated biood pressure of 154/111 and a significantly elevated pulse of 110. For someone of
Petitioner’s size, the pulse would normally be between 60 and 80. RX 2 at 64-65. There could
be many different explanations for this. If Petitioner was taking Amiodipine for high blood
pressure, as prescribed, it did not seem to be working. RX 2 at 65.

Dr. Brylowski testified he noted no abnormalities on neck and upper extremity
examination. RX 2 at 67. On finger-nose-finger testing, Petitioner was shaking. Dr. Brylowski

described the shaking as “bizarre” because it did not follow any physiologic tremor pattern.

Dr. Brylowski testified he administered MMPI and other testing to Petitioner mainly to

. aus:rcheck-me-mlmwﬂf-ms-subie&iw-cmmaimmﬂiatmm&mb_ﬂ__
Inventory score of 48 was very high. This would be consistent "“if everything was 100% valid
with a severe major depressive disorder.” RX23at79. It could also be indicative of over
reporting. RX 2'at 80. The Beck Anxiety Inventory score was 52, which is consistent with severe
anxiety. The patient has 100% control over the results of the Beck Inventory testing. RX 2 at
81. The TOMM, or Test of Memory Malingering, is a test of perceptual memory, “which is the
last type of memory to go away even in people with cognitive decline or dementia and even in
people with severe traumatic brain injuries.” Petitioner’s score was consistent with over
reporting. RX 2 at 81. Petitioner's responses to the Fear Avoidance Beliefs Questionnaire
indicated he was not particularly afraid of physical activity but was “avoidant or afraid of work.”
RX 2 at 82. MMPI-2 testing consists of 567 true-false questions. The test has a number of built-
in validity measures, Petitioner’s variant verbal response scale was 54. This was “very good.”
It meant that Petitioner was paying attention and could concentrate. RX 2 at 83. Petitioner’s
thought dysfunction was “so high that you would expect [him] to not be able to communicate,
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be fleridly psychof%c and probably be hospitalized.” The score spoke to over reporting. RX 2 at
86. Under Axis 1, he diagnosed malingering and “rule out substance disorder.” RX 2 at 88. He
believes Petitioner, like all people, needs medical care but that, for Petitioner, that care should
be administered in a non-workers’ compensation setting. He believes Petitioner could resume
full duty as a material handler. He does not view the slip and fall as causing any injury. RX 2 at
90. The data he reviewed does not support a diagnosis of post-traumatic stress disorder or
pain-related depression. RX 2 at 93.

Under cross-examination, Dr. Brylowski testified that he recalls Dr. Conroe diagnosing a
major depressive disorder and recom mending hospitalization. Petitioner was “partially
hospitalized” at Linden Oaks for three months in 2010. He does not recall seeing anything in
the records indicating Petitioner refused urine drug screening at Linden Oaks. RX 2 at 100-101.
He is aware Petitioner was under active treatment during the three years he continued working
after the 2004 accident. RX 2 at 104. It is possible that a person could become depressed after
sustaining a minor soft tissue injury that does not resolve. RX 2 at 105. He agrees he reached
different conclusions than Dr. Conroe, an examiner, reached in December 2008. RX 2 at 106.
He cannot comment on Dr. Conroe’s changed causation opinion, which was based on his review
of a pre-accident prescription. RX 2 at 108. The Axis 1 diagnoses that Dr. Keller of Linden Oaks
reached are different from those he reached. RX 2 at 109. Petitioner reported having a
stressor due to Respondent withholding his benefits. Withholding income and an inability to
work can be valid stressors. RX 2 at 113. Ideally, a patient should close his eyes during
Romberg testing but a physician can obtain Romberg information “with eyes open or eyes
closed.” RX 2 at 118. He asked Petitioner to close his eyes. RX 2 at 118-119. He has no opinion
as to whether Petitioner’s medication regimen has been appropriate. That would be a
“judgment call” for a treating physician to make. RX 2 at 119-120.

On redirect, Dr. Brylowski testified that a treating physician makes a “judgment call”
based on the symptoms the patient reports. RX 2 at 120. Just because Petitioner may have
met the criteria in DSM for depressive disorder does not mean he actually has this condition.
RX 2 at 121. None of Petitioner's counsel’s questions prompted him to change his opinions. RX
2at 121,

Dr. Bauer testified by way of evidence deposition on June 22, 2015. RX 1. He testified
he completed medical school in 1974, underwent training thereafter and began practicing
neurosurgery at Lutheran General Hospital in 1979. He obtained board certification in
neurosurgery in 1981. RX 1 at 5-6. He sub-specializes in brain and spinal surgery. RX 1 at 6.
Bauer Dep Exh 1.

Dr. Bauer testified he examined Petitioner on May 24, 2010 and issued a report on June
4, 2010. Bauer Dep Exh 2. He typically dictates an examination report shortly after the
examination. He reviewed a number of records in connection with his examination. RX 1 at 8-
9. He typically eonducts one or two medical-legal examinations per week. RX 1 at 10. Almost
all of these examinations are for the defense. RX 1 at 10. As of 2010, he charged $1,500 for
such an examination. RX 1 at 10. He charges for deposition time as well. RX 1 at 10.
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Dr. Bauer testified he reviewed the medical records prior to examining Petitioner. RX1
at 12. He obtained a history from Petitioner. Petitioner reported slipping on a wet floor on
May 6, 2004, snapping his neck backward and grabbing a pole to keep from falling. Petitioner
indicated he believed he used his left hand to grab the pole. Petitioner denied falling. He
indicated he lay on the floor for an unknown period, due to right-sided neck pain, and
eventually got up and went to the nurse. He further indicated the accident occurred near the
end of his shift and he went home.

Dr. Bauer testified that Petitioner complained of two to three migraines per week, for
which he used ice and Vicodin. The migraines started on the right side of the neck and '
extended up the head. They were associated with nausea. Petitioner also complained of right-
sided neck pain. He denied having headaches or neck pain before the work accident. He listed
his current medications. The list did not include Vicodin. RX 1 at 13-14. He was wearing a
brace on his left hand due to numbness. He reported that Dr. Schiffman had injected his left
wrist with cortisone. He also reported undergoing an EMG that showed carpal tunnet
syndrome. He further complained of shaking of his right leg for over one year and some
shaking of his right arm. RX 1 at 14.

Dr. Bauer proceeded to summarize the records he reviewed. These records show
Petitioner complained of tenderness in the front of his neck about a week after the accident
and was described as performing a workout with a trainer about thirteen days thereafter. The
workout consisted of jumping rope and using hand weights. Dr. Bauer testified he would not
expect someone with neck pain to perform such a workout “because it would just irritate
things.” RX 1 at 15-16. Subsequent records from 2004 showed that Petitioner participated in
physical therapy and took Vioxx but, by his report, did not improve. Thereafter, Petitioner
began going to a pain clinic, where he complained of pain in a different area, i.e., on the right
side of the back of his skull. He underwent a cervical spine MR, which was norral, and then
underwent a series of facet joint injections at C1-C2 and a rhizotomy. Dr. Bauer testified this
would not be a typical way to treat someone with a normal cervical spine MRI. RX 1 at 18-15.
_According—te—Petitianer,-*heJnjeeﬁens-did-noLhelp_Baseann_DL_ﬁnndmanis_LecQLdsﬁm—_
injections provided only temporary relief. Dr. Kazan found no abnormalities when he examined
Petitioner. He recommended Petitioner see a neurologist for his headaches. Petitioner later
began seeing Dr. Neri, who diagnosed a flexion/extension neck injury with secondary sleep
deprivation. RX 1 at 23. This was the first mention of a sleep disorder. RX 1 at 23-24. Dr. Neri
prescribed Ambien, a sleeping pill, Lexapro, an anti-depressant, and Lyrica, a pill that treats
nerve disorders. RX 1 at 24. On May 31, 2006, Dr. Neri recommended that Petitioner decrease
his Fioricet intake. Fioricet is a combination of aspirin, Phenacetin and caffeine. itis an over
the counter medication used to treat migraines. Some of the medications that were prescribed
for Petitioner can cause dizziness. RX 1 at 27. Arepeat MRI performed on July 17, 2008
showed minimal cervical spondylosis, by report. Spondylosis is a “degenerative condition of the
spine.” RX 1 at 28. Minimal spondylosis would certainly not cause nerve root or spinal cord
compression. Around this time, Petitioner began taking Topamax, a non-narcotic mood
elevator. RX 1 at 29. Dr. Neri prescribed a brain MRI. Dr. Bauer testified he is not sure why Dr.

24




181WCC0204

Lok!

Neri prescribed this. He is also not sure whether Petitioner ever underwent a brain MRI. There
is no indication Petitioner ever sustained a traumatic brain injury. RX 1 at 30. Petitioner later
saw Dr. Zelby, who noted complaints of pain extending to the anterior arms and three fingers of
the hands, along with daily right arm pain, intermittent left arm pain, constant right-sided
headaches and numbness on the right side of the neck. On examination, Dr. Zelby noted mild
tenderness to deep palpation of the cervical spine and diminished sensation and vibration in
the right hand. He interpreted the most recent MR! as showing slight kyphosis at C4-C5 with a
mild, broad-based osteophyte. He diagnosed cervical spondylosis and recommended home
exercises, anti-inflammatory medication and muscle relaxants. He recommended that
Petitioner continue full duty. RX 1 at 31-32. Dr. Bauer testified that the complaints Petitioner
voiced to Dr. Zelby were different in that he was now complaining of his arms and fingers. Such
complaints could be consistent with stenosis but the MRI did not show stenosis. RX 1 at 32-33.
On October 3, 2007, two days after Dr, Zelby examined Petitioner and more than three years
after the accident, Dr. Neri took Petitioner off work for one month. This was the first time since
the accident that any physician took Petitioner off work. RX 1 at 33. Dr. Neri’s subsequent
records reflect subjective complaints of neck stiffness and headaches. Dr. Neri continued to
keep Petitioner off work. Dr. Bauer testified there is no way to determine whether a patient is
in fact experiencing headaches. RX 1 at 35.

Dr. Bauer testified that, in December 2007, Dr. Shaffer examined Petitioner and
diagnosed cervical spondylosis and radiculitis. Dr. Bauer testified it was “not clear where the
radiculitis came from.” Dr. Shaffer found Petitioner to be at maximum medical improvement.
Petitioner continued seeing Dr. Neri thereafter. Dr. Neri noted complaints of persistent
headaches and lightheadedness. Dr. Bauer testified that Petitioner could have become
lightheaded due to the medications he was taking. RX 1at 36. InJanuary 2008, Dr. Neri
diagnosed cognitive difficulties as well as migraines. This is the first note to mention cognitive
difficulties. Neuropsychological tests can be done to determine whether someone has
cognitive difficulties. Dr. Bauer testified that, as of his 2010 examination, there was no
indication Petitioner ever underwent such tests. RX 1 at 37-38.

Dr. Bauer testified that Dr. Neri noted tremors in April 2008. Dr. Bauer opined that,
from a medical standpoint, it makes no sense for someone to develop tremors secondary to
trauma four years after the trauma occurs. RX 1 at 38. Dr. Bauer further opined that tremors
can be functional. A patient can intentionally make a body part shake. RX 1 at 39.

Dr. Bauer testified he sees no connection between the work accident and the left
hand/wrist treatment Dr. Schiffman provided years afterward. RX 1 at 40.

Dr. Bauer testified that, by this time, Petitioner had begun seeing Dr, Trum, a
psychotherapist, and Roberta Vondrak, a therapist. These individuals suspected depression. RX

1 at 40,

Dr. Bauer testified that the leg and arm shaking and bouncing movement he ebserved
while examining Petitioner “would disappear during [the] examination and also when
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[Petitioner} wasfocused on-task performance:” This-to!d him-the-shaking and mavement were
not physiologic, meaning Petitioner could stop them when he wanted to. RX 1 at 42.

Dr. Bauer testified he noted no spasm on examination, even though Petitioner had been
treated for neck spasms in the past. Petitioner did report mild tenderness along the right
trapezius muscle. RX 1 at 44. The fact that Petitioner did not exhibit nystagmus excluded the
possibility of certain conditions. RX 1 at 44-45. He noted “no avert evidence of significant
nerve damage.” Petitioner exhibited good strength in his extremities but “didn’t try real hard.”
He noted no weakness of the arms or hands. He also noted no atrophy. A person who has
significant nerve damage affecting an extremity will typically have atrophy due to the muscles
shrinking. RX 1 at 46. Tine!'s was negative at the wrist and elbow, meaning Petitioner did not
have carpal or cubital tunnel syndrome. RX 1 at 47. Petitioner had reduced sensation in the
entire right side of his body, including his right arm, chest and leg. This reduced sensation “did
not have a dermatomal distribution,” meaning the finding did not make sense. RX 1 at 48. He
put a tuning fork against Petitioner’s sternum. The vibration should feel the same on both sides
of the sternum but Petitioner felt the sensation was different on the right. This was “not
consistent with a neurologic disorder.” RX 1 at 48-49. Petitioner’s reactions to testing called
“position sensation,” which is performed with the eyes closed, was also not consistent with any
neurologic problem. RX 1 at 49.

Dr. Bauer testified he noted no objective abnormalities on examination. The MRls
showed no evidence of an injury to Petitioner’s neck. He relied on the MRI reports. He did not
have access to the MRI images. RX 1 at 51-52. He found no injury stemming from the May
2004 work accident. He found Petitioner to be at maximum medical improvement with respect
to that accident. RX 1 at 53-54. He found Petitioner capable of resuming full material handler
duties with respect to that accident. Petitioner did, however, have a number of complaints,
including migraines, that would prevent him from returning to work. Those complaints did not
stem from the work accident. There is no way to measure migraines. RX 1 at 54.

Under cross-examination, Dr. Bauer testified he has been conducting independent
medical-examinations-for-15-to-20 yaars._He agreed that the physicians who treated Petitioner
before his examination based their treatment on the symptoms Petitioner reported. Petitioner
indicated those symptoms started after the accident. A patient’s history is a very significant
diagnostic tool. RX 1 at57. He does not know whether any doctor noted symptom
magnification. He did note that, in 2006, Dr. Neri described his neurologic examination as
normal. RX 1 at 57. Dr. Neri later “came up with the idea that [Petitioner] had a mild traumatic
brain injury.” This was not consistent with the doctor’s original evaluation. RX 1 at 58-59.

Dr. Bauer testified his examination focused on neurological, not psychiatric, issues. He
reviewed only a couple of April 2010 notes from Dr. Trun. RX1at 59,

Dr. Bauer testified he personally obtained a history from Petitioner. He believes his
direct one-on-one interaction with Petitioner lasted about one hour. The mechanism Petitioner
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reported, i.e., slipping with his neck going backward, and grabbing a pole to keep from falling,
could cause a neck injury. RX 1 at 60.

Dr. Bauer did not remember whether he reviewed any records from Respondent’s
medical department. The records he reviewed were likely scanned into his computer in 2010.

RX 1 at 60-61.

Dr. Bauer testified he has no reason to doubt the account Petitioner provided of the
accident. Petitioner provided a generally similar account to other doctors, although he
sometimes reported falling. Petitioner did not tell him that he fell. RX 1 at 62.

Dr. Bauer testified he did not use the term “unnecessary” when he testified on direct as
to the treatment Petitioner underwent. He simply is not sure why Dr. Goodman injected the
C1-C2 joint since no imaging study showed arthritis on that joint. RX 1 at 63-64. He is also
unsure why Dr. Goodman concluded the injections and rhizotomy would help when Petitioner
reported only very short-lived relief in response to these measures. RX 1 at 63-64. When Dr.
Shaffer examined Petitioner, in December 2007, he recommended lifting restrictions of 30 to 40
pounds. In an addendum, Dr. Shaffer opined that the accident aggravated an underlying
cervical spondylosis. Dr. Bauer testified that, in his view, Petitioner did not have an underlying
cervical spondylosis, The first post-accident MRI, performed in November 2004, was normal.
RX 1 at 65-66. He would not relate any reported post-accident weight loss to the accident. RX
1at 66. There is “rarely” any way of diagnosing a headache. RX 1 at 67.

On redirect, Dr. Bauer testified the dates of Petitioner’s cervical spine MRIs were
November 8, 2004 and July 17, 2007. RX 1 at 67-68.

On October 14, 2015, Dr. Gandhi noted that Petitioner had switched therapists and was
now seeing Dr. Joanne Carlson “to help him with his PTSD.” She refilled Petitioner’s
medication. PX 22.

Petitioner returned to Dr. Gandhi on January 28, 2016, accompanied by his wife.
According to the doctor, Petitioner’s wife reported being very upset with Petitioner’s last
therapist, “who didn’t help him with his pain and anxiety.” The doctor refilled Petitioner’s

medications. PX 22.

Petitioner saw Dr. Gandhi again on April 21, 2016. The doctor noted that Petitioner was
working with a new therapist to improve his social skills and was “sleeping better with Buspar.”
The doctor refilled Petitioner's medications. PX 22.

»

Reports in evidence reflect that an investigator conducted surveillance outside
Petitioner’s residence-on six days between May 12 and 23, 2016. The investigator did not
observe Petitioner on any of those days. On Sunday, May 15, 2016, she observed two females
at the residence. In her report, she indicated she saw “no evidence that [Petitioner] is
employed.” She obtained no information concerning Petitioner via a neighborhood canvass.
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Dr. Keller testified by way of evidence deposition on May 12, 2016. Dr. Keller testified
she is a board certified psychiatrist. She completed her residency at Lutheran General shortly
before she began working at Linden Oaks, a psychiatric hospital affiliated with Edwards
Hospital. PX 20 at 6-7. She has a fuzzy recollection of Petitioner. Petitioner attended a half-day
intensive outpatient program at Linden Oaks in the summer of 2010. She was the psychiatrist
associated with Petitioner’s treatment team. PX 20 at 8. During the course of Petitioner’s care,
she communicated with Drs. Neri and Trum because she had some concerns about the
potential side effects of the medication Petitioner was taking. PX 20 at 14-15. At the initial
assessment of July 21, 2010, Petitioner complained of both physical and depressive symptoms
which he attributed to a 2004 work accident. PX 20 at 17-19. Petitioner denied undergoing any
psychiatric care before that accident. PX 20 at 20. Petitioner reported tremors. She examined
him for this because tremors can result from certain medications. She “didn’t see a twitch per
se.” PX 20 at 20-21. She performed a mental status assessment on July 21, 2010. Petitioner
exhibited decreased hygiene and grooming. He was “quite guarded with poor eye contact” and
exhibited “psychomotor agitation which was more prominent” in his right leg. His right leg was
“constantly in motion.” PX 20 at 23. Petitioner was resistant to right arm evaluation due to
pain. PX 20 at 24. Petitioner had difficulty speliing the word “world.” He added an “1” at the
end. His “level of confusion was pretty evident.” PX 20 at 25. His thought process was
disorganized and paranoia was evident. He “didn’t seem like somebody who was manipulating
or pretending or acting.” PX 20 at 28. She did not suspect malingering at any point during
Petitioner’s participation in the program. PX 20 at 28-29. She concluded that Petitioner’s
unemployment, health and workers’ compensation claim had some significance in his disorders.
PX 20 at 30.

Dr. Keller testified she was concerned that Petitioner was experiencing confusion as a
side effect of Congentin, which had been prescribed to prevent side effects of Risperdal. She

“cross-tapered” Petitioner from Risperdal to Zyprexa. PX 20 at 32.

petitioner’s strengths, in terms of potential for recovery, were that he had a fairly

supportive family-and-had-net-previously had-psychiatric prohlems, hy his history. PX 20 at 33.

Dr. Keller testified she next saw Petitioner on July 28, 2010. She focused on Petitioner’s
passive suicidal ideation and his psychotic symptoms, i.e., his auditory hallucinations. PX 20 at
35. Petitioner had a lot of guilt about being unable to work and interact with his family. PX 20
at 35. Itis her understanding Petitioner slipped and fell at work, injuring his neck. Chronic pain
is a stressor and “can precipitate psychiatric symptoms for sure.” PX 20 at 36. Initially,
Petitioner was paranoid about some of the other patients and even some of the Linden Oaks
staff. PX 20 at 38. He felt as if everybody was against him. PX 20 at 38. He felt as if family
members were moving items at home to confuse him. PX 20 at 39.

Dr. Keller testified Petitioner was discharged on September 23, 2010. Petitioner
remained “somewhat psychotic” at that time, despite the change in his medication. PX 20 at
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42. The plan at discharge was for Petitioner to continue outpatient care with his therapist and
Dr. Trum. PX 20 at 43,

Dr. Keller opined that Petitioner derived some benefit from the Linden Oaks program
but was still in need of care at discharge. She was concerned that, without the help or support
of family, his ability to maintain his gains would not last. PX 20 at 43. She has not seen
Petitioner since September 23, 2010 and thus cannot comment on his current condition. PX 20
at 44. She knew his migraines had lessened because he had reduced his migraine medication
intake, at her recommendation. PX 20 at 46,

Dr. Keller opined that the work accident “likely set the stage for the psychiatric
symptoms that developed in the context of the pain and the physical limitations.” If, in 2007,
Petitioner was anything like the way he was when she saw l'rim in 2010, she could understand
his inability to work from a psychiatric perspective. PX 20 at 48-49.

Under cross-examination, Dr. Keller agreed there are three possibilities in this case: 1)
Petitioner suffered an accident, developed chronic pain and then developed psychiatric
problems; 2) Petitioner had an accident from which he recoyered and independently developed
psychiatric symptoms; and 3) Petitioner really has no pain and is faking. While she leans “much
more strongly” toward the first of these possibilities, she cannot say the third scenario is
impossible. PX 20 at 49-50. She tries to give patients the benefit of the doubt. She has not
seen any records created since September 2010. PX 20 at 51-52. She did not administer MMPI
testing to Petitioner. PX 20 at 52. There are tests that can determine whether a patient is
malingering. PX 20 at 52-53. She had 10 to 15 individual vists with Petitioner during his stay at
Linden Oaks and likes to think she would have seen some sign of malingering during that time,
if Petitioner was indeed malingering. PX 20 at 53. A very consistent individual might fool a
doctor but she doubts whether someone could be that consistent over 10 to 15 visits. PX 20 at
53-54. She is sure she has been fooled by some of her patients. Other patients believe they
have fooled her and they have not. PX 20 at 54. You alwaysl have to be concerned about
malingering in the context of a workers’ compensation claim. However, Petitioner would have
had to be an “Oscar winning actor if he really was malingerin'g that whole time and presenting
as he did.” PX 20 at 55. When she asked Petitioner to identify parts of a watch, he could
subjectively control his answers. PX 20 at57. Ifa person is depressed, it does not mean he
cannot have a moment when he laughs or enjoys something. PX 20 at 61. When she first
evaluated Petitioner, she was concerned about whether he was capable of driving, due to his
level of confusion. PX 20 at 65. Her notes reflect that Petitioner reported falling at work. Even
if Petitioner did not actually fall, potential falling can be serious. PX 20 at67.

On redirect, Dr. Keller testified she collaborates with the therapists who work at Linden
Oaks. She does not remember anyone alerting her to Petitioner attempting to control his
evaluations. PX 20 at 72.

Petitioner returned to Dr. Gandhi on July 14, 2016. in her note of that date, the doctor
referenced a note from Petitioner’s wife indicating Petitioner was “still struggling with PTSD
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symptoms” amdnotincounselingdue to financialissues— The doctor noted that Petitioner
reported napping a lot during the day, isolating himself, being “very resistant to going out” and
experiencing a lot of memary issues. The doctor refilled the Olanzapine, Cymbalta and

Buspirone and recommended Petitioner continue psychotherapy. PX22.

Petitioner testified his “life turned upside down” after the accident. Hels “not the same
person {he] used to be.” T.70.

Under cross-examination, Petitioner testified it is conceivable he was a little depressed
around luly 1999, at which point his marriage was breaking up. He was upset about his
children. T. 74-75. He does not know what the drug Wellbutrin is used for. T.75. He stopped
seeing Dr. Trum because he moved to Texas. Dr. Trum never told him she stopped seeing him
because one of her employees saw him in a parking lot and he looked different than he had
looked in the office. T. 76. Dr. Neri never relayed this information to him. T. 76. When he saw
Dr. Conroe, it was at Respondent’s request. T.77. He believes he stopped working around
October 2007. T.77. Other than going to the doctor, he does not remember exactly what he
did between that time and October 2008. He was married at that point. He married Bridget in
2005. T, 77-78. Bridget performs most of the household tasks or arranges for someone else to
perform them. He tries to do a “little bit,” depending on how he is feeling, but he does not do
laundry or wash dishes. He makes up his bed, which is on the floor. He reheats prepared food
in the microwave. Some days his migraines are so bad he “can’t do anything.” On those days,
he has to lie down in a dark room. His daughter lives with him and Bridget. T.80. He does not
mow the lawn or do painting. T. 80-81. He probably moved to Texas in 2013. He cannot recall
the exact date. T.82. In Texas, he does not mow the lawn but he might pick up papers or
something. He had a driver’s license when he lived in lllinois. He and his wife owned two
Cadillacs. He now has a Texas driver’s license. They still own the Cadillacs. He “may drive once
in a while.” T. 84. His doctors have urged him to get out of the house. He might go out to
purchase items from a list his wife creates. T. 84. His sister has visited him in Texas and his
mother has come there “to help.” T.84. His doctors told him not to lift or carry anything
heavy. T.84-85. On a good day, he might help his wife or daughter carry some graceries. T.

-~ B5{fVondrak deseribed him as walking slowly while halding onto the walls, that would “not

really” sound familiar to him. It has beena while since he saw Vondrak. T. 85. Sometimes
when he gets to his feet he has to touch something to steady himself. T. 85. He wishes he
could interact with other people more often. “Most of the time [he doesn't] get out of the
house.” T. 87. At times he has felt hopeless. He is not sure whether he told Dr. Conroe he felt
helpless. He does not remember word for word what he said to Dr. Conroe. T.88. Heissad “a
lot of times.” T.89. He does not remember whether he was tearful each time he saw Dr. Neri.
T.89. Most of the time he is withdrawn. T.90. He tries not to cry but he does cry sometimes.
T.91. He did not feel better after he stopped working for Respondent. T.92. Nothing Dr. Neri
has done for him, treatment-wise, has improved his condition in a permanent way. T.92.

At the February 22, 2017 hearing, several witnesses testified on behalf of Petitioner.
Mark Strong, who worked for Respondent between November 1989 and October 2007,
tastified he and Petitioner worked shifts together. Petitioner provided him with assistance at
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work just before the May 6, 2004 accident. He was maybe 12 or 13 feet away from Petitioner
when he saw Petitioner slip. Petitioner did not actually hit the ground. He does not believe
Petitioner grabbed onto anything but Petitioner was near a tank staircase and “probably caught
his balance there.” T.2/22/17 at 99-100. Afterward, he saw Petitioner “standing there . ..
grabbing his neck or something.” He grabbed Petitioner and asked him if he was okay.
Petitioner said he was in a lot of pain. He (Strong) then contacted Michelle, their manager.
Petitioner was taken to a nurse’s office. Petitioner later finished out the workday. He
continued working with Petitioner for more than three years after the accident. Petitioner was
“just constantly in pain.” Whenever Petitioner needed to lift something, he (Strong) would do
it. No light duty was availabie in the area where he and Petitioner worked. Strong testified he
performed all the heavy lifting that needed to be done. For example, he lifted salt bags, cocoa
butter and slurry while Petitioner “did most of the computer work.” He and Petitioner did not
discuss the treatment Petitioner was undergeing. Petitioner complained to him of headaches.
He (Strong) stopped working for Respondent in October 2007, after he sustained a back injury
at work. He underwent three back surgeries following this injury and pursued a workers’
compensation claint of his own against Respondent. T. 2/22/17 at 95-96, 110. Under cross-
examination, Strong testified Respondent has no union. He saw Petitioner outside of work on
some occasions after Petitioner’s accident. They did not see one another regularly because
they lived far apart from one another. T, 2/22/17 at 108-109. After his own accident in 2007,
he next saw Petitioner at the Commission in late 2016, Petitioner seemed “a lot different.”
Petitioner still seemed to be in pain but he looked depressed and upset. Petitioner did not
seem withdrawn or anxious. T. 2/22/17 at 110-111.

Bridget Watkins testified she first met Petitioner around 1998, at which point Petitioner
was separated. She and Petitioner started living together in February 2005 and got married on
December 22, 2005. She is aware of Petitioner's May 6, 2004 work accident. Petitioner’s
health was fine before that accident. He had no headaches, mental disorders or physical
impairments, to her knowledge. T.2/22/17 at 116-117. He was able to work regularly. Before
the accident, she and Petitioner would go bowling, go to the movies and take walks together.
T.2/22/17 at 118. Petitioner told her about the accident via phone on May 6, 2004, Right after
the accident, Petitioner began complaining about neck and head pain. He seemed very tired
when he got home from work and had difficulty sleeping. He “just became a different person
literally.” Before the accident, Petitioner regularly attended his sons’ games. Afterward, he no
longer felt up to this. It was “really hard for [her] to get [Petitioner] out on a regular basis.” T.
2/22/17 at 119-120. After they got married, she had to hire people to perform home repairs.
T.2/22/17 at 121. She accompanied him to at least three of his appointments with Dr.
Goodman. After Dr. Goodman’s last neck injection, Petitioner complained of dizziness.
Petitioner became dizzy in the shower the morning after this injection and stumbled up against
the wall. T. 2/22/17 at 122. Petitioner was taking prescription pain medication at night, per
Drs. Mayor and Goodman, at this point. T.2/22/17 at 123. Petitioner began seeing Dr. Neri
after Dr. Kazan recommended a neurological consultation. T.2/22/17 at 125. Petitioner’s
Symptoms worsened over time. Initially, Petitioner complained of head and neck pain. Later,
he began complaining of severe, migraine headaches. These headaches triggered nausea and
vomiting. T. 2/22/17 at 126-127. Before she and Petitioner moved to Texas, she noticed that

31



3 18IWCC0204

Petitioner'sconcentration-and memory-began to-diminish. in_approximately 2007 or 2008, she
also noticed tremars in Petitioner’s hand, arm and leg. T. 2/22/17 at 127. Petitioner worked
until October 2007. Before October 2007, it was really difficult for Petitioner to work a day
shift, due to his narcotic pain medication r?gimen and difficulty sleeping. T.2/22/17 at 128-
129. Petitioner told her he had to obtain assistance from co-workers. T.2/22/17 at 129. After
October 2007, Petitioner found it difficult to get through the day, due to his pain and inability to
engage in activity. T.2/22/17 at 130. Petitioner continued attending church, when he felt up
toit. T.2/22/17 at 130, Petitioner did not have many household tasks. He occasionally slept
on the floor because it was difficult for him to get comfortable while lying on a mattress. T.
2/22/17 at 131-132. She accompanied Petitioner to some of his consultations with Dr.
vondrak. The doctor tried to help Petitioner find ways to cope with chronic pain. Atthe
doctor’s recommendation, she (Watkins) \J_uould assign tasks to Petitioner to distract him. She
would give Petitioner a shopping list once or twice 3 week. T.2/22/17 at 133. Petitioner would
forget to buy items on these lists. T 2/22}17 at 134. She had to remind Petitioner to take a
shower. T.2/22/17 at 136.

Watkins testified the accident has had a “tremendous impact” on her relationship with
Petitioner, from both an emotional and financial standpoint. Petitioner’s condition did not
improve after they moved to Texas. Petitioner continued to experience migraines and other
issues, including foot and back pain, begar’l to surface. Petitioner is both withdrawn and
agitated. T. 2/22/17 at 137-138. During the day, when she is at work, he tries to sleep. There
are “days at a time where [Petitioner] doesn't leave the house.” T.2/22/17 at 138. She still
assigns tasks to him but he often does not complete them. She and her daughter clean the
house. They rely on a service to take care, of the lawn. She does not trust Petitioner to cook
because he will leave the burnerson. T. 2/{22/17 at 140. Petitioner goes to church most
sundays if he is feeling well. He withdrawl's when he does not feel well. He will socialize and
converse with church members on occasi?n. T.2/22/17 at 141-142. He is not happy about
being off work. He feels inadequate and is “oretty gloomy.” T.2/22/17 at 142. He passed a
driving test in Texas and has a valid license. His mother, sister and sons, along with her own
relatives, have visited them in Texas. T. 2:/22/ 17 at 142-143.

Watkins testified Petitioner continlues to undergo care in Texas. He seesa psychiatrist,
Dr. Gandhi, every three months. He also sees his primary care physician, Dr. Feng, and other
dactors for urological and foot problems. | He has nerve problems in both feet. He also has
fibromyalgia. T.2/22/17 at 143-144. Petitioner saw Dr. Neri the day before the hearing. Dr.
Neri examined Petitioner’s neck, shoulder area and feet. The doctor prescribed medication
that is supposed to help with ﬁbromya!gi:ll. T.2/22/17 at 146. He also renewed Petitioner’s
pain medication. T.2/22/17 at 147. Her health insurance pays for the visits to Dr. Gandhi and
other treatment in Texas. Na one pays for the visits to Dr. Neri. T. 2/22/17 at 147.

Under cross-examination, Watkins testified she has no medical background. She has a

master’s degree in learning and development. When Petitioner tells her he is in pain, she
believes him. T.2/22/17 at 148-149. Essentially, she takes care of everything around the
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house. T.2/22/17 at 149. Petitioner is capable of driving to and from the airport, when visitors
come to town. T. 2/22/17 at 150.

Angela Watkins, Petitioner’s ex-wife, testified she and Petitioner were married for
about 18 years before they divorced in 2000. They had two sons, who are now adults. T.
2/22/17 at 152-153. She works as a coder at Hartgrove Behavioral Hospital. T.2/22/17 at 153.

Watkins testified Petitioner had a good work ethic during their marriage. Petitioner
never called in to take a day off. T.2/22/17 at 155.

Watkins testified that, to her knowledge, Petitioner did not undergo treatment for any
mental disorders during the time they were married. Nor did he treat for any conditions other
than work-related injuries. T. 2/22/17 at 155. During their marriage, they were very active in
church and school! activities. Between their divorce and the work accident, Petitioner had
visitation rights. He visited their sons as often as he couid. T. 2/22/17 at 156-157. He and their
sons were very close. T. 2/22/17 at 157. Petitioner regularly paid child support. T.2/22/17 at
158.

Watkins testified she learned of the May 2004 work accident from Petitioner. After the
accident, she sometimes had to take their sons to visit him because he did not feel well enough
to come get them. Petitioner would be sitting in a room with the curtains closed. Between the
accident and the current time, Petitioner became “more withdrawn, more closed into himself.”
T. 2/22/17 at 160. He visited his sons less often. T. 2/22/17 at 161. She could teli Petitioner
was in pain. He would sit a lot and tell her he did not feel well. T. 2/22/17 at 162.

Watkins testified that, prior to the divorce, she and Petitioner saw a female counselor
on one or two occasions. She cannot recall the counselor’s name. T.2/22/17 at 164. She does
not know whether this counselor prescribed medication for Petitioner. To her knowledge,
Petitioner did not take Wellbutrin during their marriage. T. 2/22/17 at 164.

Watkins testified that both the divorce and the accident adversely affected Petitioner’s
relationship with his sons. Regardless, Petitioner still sees and talks with his sons, both of
whom live in the Chicago area. T. 2/22/17 at 166. Olando, the older son, is now 25. The
younger son, Clan, is 20. T. 2/22/17 at 166. Olan still lives with her. T. 2/22/17 at 167.

Belinda Weems, Petitioner’s sister, testified she is six years older than Petitioner. She
lives in Mississippi and no longer works. She takes care of her mother, who is elderly. She has
visited Petitioner in Texas on several occasions. T. 2/22/17 at 169-170. She has noticed
changes in Petitioner since the May 2004 accident. Petitioner now has a short temper and is
agitated. When he is in pain, he wants to be alone. She can tell he isin pain by the way he acts.
T.2/22/17 at 172. She last visited Petitioner and his wife two years ago. She stayed for eight
days. Petitioner tended to stay up after she went to bed. She saw him take medication. She
did not observe Petitioner do laundry or otherwise help out. Petitioner told her he was in pain.
T. 2/22/17 at 174. On the days that Belinda went to work, she watched television while
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Petitionerwould stay-in his room:-She-would-check-on-him-periodically. T.2/22/17 at 175. On
some occasions, they went to the grocery store to pick up items on a list that Brenda left for
Petitioner. She did not observe Petitioner doing anything out of the ordinary. T. 2/22/17 at
176.

Several investigators testified on behalf of Respondent. Christopher Rose testified
concerning activity he observed and videotaped on December 29, 2013, outside Petitioner’s
residence, at the airport and at a clothing store. Rose testified that Petitioner did not appear to
be dizzy, unbalanced or teary. He observed Petitioner driving a car and lifting luggage.
Petitioner did not appear to lack energy. T.2/22/17 at 189-191. He identified RX 3A and 4A as
the video he obtained and RX 3B and 4B as the reports he prepared. Under cross-examination,
Rase testified he “could believe” that surveillance of Petitioner was conducted in 2010 and
thereafter. 'Such surveillance was authorized but it would have conducted in lllinois, whereas
he conducted surveillance in Texas. T.2/22/17 at 215. At times, his view of Petitioner was
obstructed. T.2/22/17 at 218. He did not observe Petitioner limping. T.2/22/17 at 218, He
does not know the weight of the suitcases Petitioner lifted. T. 2/22/17 at 219. He conducted
surveillance of Petitioner for eight hours on December 30, 2013 and January 3, 2014 but did not
observe any activity on those days. T.2/22/17 at 219-221. George Robinson testified he
conducted surveillance of Petitioner on January 26 and February 5, 2014. On January 26, 2014,
he <aw Petitioner drive a Cadillac to a church and then walk into the church while carrying what
appeared to be a Bible. Petitioner did not seem to have trouble walking, driving or carrying the
Bible. T.2/22/17 at 228. Petitioner was not teary. T. 2/22/17 at 229. He identified RX 5A and
6A as the video he obtained and 5B and 6B as the reports he prepared. T. 2/22/17 at 231, On
January 26, 2014, he also observed Petitioner and a woman entering and later exiting a
restaurant and entering and later exiting a Wal-Mart. Petitioner lifted the trunk of a vehicle
after exiting the Wal-Mart and later drove away. T. 2/22/17 at 237. On February 9, 2014, he
observed Petitioner drive to the same church and walk into the church, again carrying an
object. Under cross-examination, Robinson testified he is not familiar with any surveillance of
Petitioner conducted prior to January 26, 2014. Petitioner moved about in a normal fashion. T.
2/22/17 at 249-250. He conducted surveillance outside Petitioner's residence on February 6,

2014 from-6:13 AM-until5:15 PM, but did not observe Petitioner that day. T1.2/22/17at253.
Christopher Rose (recalled to the stand) testified he again conducted surveillance of Petitioner
on April 30, 2014. He conducted this surveillance outside Petitioner’s residence and ata
medical facility [the office of Dr. Brylowski, a Section 12 examiner]. When Petitioner entered
the facility, in the morning, he was limping and moving slowly. When he exited, at 3:18 PM, he
again moved slowly toward his vehicle. Angela Willis testified she conducted surveillance of
Petitioner on June 1, 2014. On that date, she followed Petitioner from his residence to a
church, where she observed Petitioner get out of a vehicle and walk into the church, while
carrying an object. Under cross-examination, Willis testified she also conducted surveillance
on May 29 and June 6, 2014 but only observed Petitioner on Sunday, June 1, 2014. T. 2/22/17
at 300. She assumes Petitioner was carrying a Bible when he entered the church. T. 2/22/17 at
304,
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Dr. Conroe also testified on behalf of Respondent on February 22, 2017. He testified
that, on the occasions he examined Petitioner, Petitioner was tearful and disheveled.
Petitioner also seemed very tired and withdrawn. T. 2/22/17 at 257. The doctor testified that,
at the request of Respondent’s attorney, he looked at some surveillance videos of Petitioner
that the attorney “drop boxed” to him the Friday before the hearing. The surveillance folotage
he viewed was obtained on December 29, 2013 and the following dates in 2014: January 24,
February 9, April 30 and June 1. T. 2/22/17 at 259. [At this point in the doctor’s testimony, the
Arbitrator sustained Petitioner’s Ghere-based objection, since Respondent’s counsel
acknowledged he did not tender the videos or any supplemental reports from Dr. Conrog to
Petitioner’s counsel 48 hours in advance of the hearing. T. 2/22/17 at 265-266. Respom?ent’s
counsel then made an offer of proof, with Dr. Conroe testifying that, on all the videos other
than the one dated April 30, 2014, Petitioner was very neatly dressed, presented himselfjwell,
did not appear sad, displayed no tremor and seemed to have adequate energy. in the footage
dated April 30, 2014, Petitioner was disheveled and appeared to be limping or shuffling. |T.
2/22/17 at 267-268.

Under cross-examination, Dr. Conroe acknowledged that Respondent’s counsel
contacted him the Friday before the hearing, asking him to look at surveillance footage and
comment thereon. He had previously examined Petitioner and issued reports concerning those
examinations. At one point, he recommended more aggressive psychiatric care than Petjtioner
was receiving. When he examined Petitioner in December 2009, he saw no evidence of
malingering. T.2/22/17 at 272. He last examined Petitioner in October 2010, At that time, he
reviewed a prescription for Wellbutrin dated July 23, 1999. That prescription caused him to
refine his previous causation opinion. Wellbutrin is an anti-depressant. It can also be used to
help people quit smoking but Petitioner told him he never smoked. T. 2/22/17 at 274. Hle does
not know whether Petitioner actually took the Wellbutrin. T. 2/22/17 at 275. He testified by
way of deposition in 2013. T. 2/22/17 at 275.

On redirect, Dr. Conroe testified he reached conclusions about Petitioner at the time of
his examinations, based on Petitioner’s behavior and appearance. T. 2/22/17 at 276.

The parties appeared before the Arbitrator again on February 23, 2017. Petitioner
called his wife, Bridget Watkins, in rebuttal. Watkins testified she reviewed the surveillance
videos the previous night. She confirmed she and Petitioner own two black Cadillacs. She
purchased these vehicles in 2013. Petitioner uses his to go to the store and doctors’ offices.
The investigators captured footage of Petitioner only on Sundays. She is home on Sundays and
encourages Petitioner to get out of the house. She explained Petitioner’s demeanor on t<1e
December 29, 2013 footage as follows: “every now and then there is a switch in Petitionler’s
behavior and he becomes more upbeat.” Petitioner had “unusual energy” on December 29,
2013. He was “super excited” to take a drive to the airport. As of that date, Petitioner was
taking pain medication and Ambien for sleep. The suitcase Petitioner lifted contained a duvet
cover and a down coat. Petitioner can be seen walking “briskly” on the video because he|was
going to get help for her parents. She and he stopped at a store after dropping her parents at
the airport. She stayed in the store longer than Petitioner. Petitioner became sad again after

-
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herparents-leftto return-home: Petitioner was-at home-on December-30,-2013.and January 3,
2014. She set out Petitioner's clothes for him on January 26, 2014 and helped him get ready to
go to church. Petitioner was more depressed at that point but was trying to socialize. On
February 9, 2014, Petitioner resisted going to church and was “combative” with her. Petitioner
did not feel well on April 30, 2014, the day that Dr. Brylowski examined him. Petitioner used
the railings while climbing stairs at the doctor’s facility.

After Bridget Watkins testified, Petitioner's counsel offered his exhibits and requested
any videos that might exist concerning surveillance conducted before December 2013. The
case was then continued. On May 18, 2017, Respondent’s counsel sent Petitioner’s counse! all
of the reports concerning attempted or actual surveillance. He indicated that all of the video
that was obtained was produced at the February 22, 2017 hearing. RX 12A. Proofs were closed
on May 19, 2017.

Arbitrator’s Credibility Assessment

While there are some variances in the histories as to the mechanism of injury,
Petitioner’s May 6, 2004 accident is not in dispute. Petitioner reported the accident
immediately and submitted to treatment rendered or directed by Respondent.

The etiology and reliability of Petitioner’s ongoing physical and psychiatric complaints is
very much at issue, however. The evidence bearing on this issue is mixed. Some of the
evidence is also stale. Dr. Neri, who was still treating Petitioner as of the 2017 hearing,
testified in 2014. He apparently never viewed the surveillance footage. Dr. Schaffer, who
examined Petitioner once, in December 2007, testified in July 2008, approximately nine years
before the hearing. He complained of the time lag he faced, in addressing causation (PX 11),
but that time lag is insignificant compared to that faced by the Arbitrator. Dr. Bauer, another
Section 12 examiner, saw Petitioner only once, in 2010, and testified about five years later.

' Respondent argues Petitioner’s injuries could not have been that serious, given that he
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testified he was able to continue working only because he obtained help from his co-workers.
Mark Strong confirmed he provided such help to Petitioner. Attendance records in PX 2 show
Petitioner regularly worked overtime and sometimes worked double time during the period
between the accident and April 2005. [No subsequent attendance records appear in PX 2.]
These records cut both ways. On the one hand, it is difficult to reconcile them with Petitioner’s
testimony that his injuries were so serious they prevented him from performing aspects of his
job. On the other, they are consistent with the many notes, in both treatment and examination
records, that reflect Petitioner derived great satisfaction from working.

In the years following the accident, Respondent’s medical staff took Petitioner at his
ward and made treatment recommendations and referrals. Respondent’s first examining
psychiatrist, Dr. Conroe, also found Petitioner believable and specifically stated in his last report
that he noted no malingering. He did view the 2004 work accident as “somewhat
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dispropartionate to the mental symptoms” that Petitioner subsequently developed, and
ultimately changed his mind about causation [based on an isolated 1999 Wellbutrin
prescription] but, until the hearing, continued to opine that Petitioner has a significant
psychiatric condition that requires care. PX 17 at 30. Dr. Bauer noted inconsistencies and did
not link Petitioner’s complaints to the work accident but indicated those complaints would
prevent Petitioner from working. Dr. Trum, a treating psychiatrist, stopped seeing Petitioner
based on inconsistent behavior observed by one of her staff members.

In the Arbitrator’s view, there is a “disconnect” between the way Petitioner presented
at the hearing and the way he looked in the surveillance videos. Petitioner claims to be very
disabled due to his physical and psychiatric condition. He paints himself as a person who rarely
feels well enough to perform simple tasks, let alone leave home. The videas, in contrast, show
him lifting luggage into the trunk of a car, breaking into a jog, interacting with relatives, driving
on his own (despite Dr. Neri’s opinion that it would not be safe for him to drive) and walking
jauntily into church. in rebuttal, Petitioner’s wife testified that Petitioner can rise to an
occasion, only to regress later on. In general, Petitioner points to the unsuccessful surveillance,
i.e., the days that investigators went to his residence but observed nothing, as evidence that he
is only occasionally able to be active and enjoy life. The Arbitrator gives this argument little
weight. Investigators indicated they believed Petitioner was aware of their presence as early as
2010. Dr. Trum'’s records show Petitioner knew of the surveillance as of 2013, This could well
account for the investigators’ lack of success.

The Arbitrator recognizes that the surveiilance footage is limited in scope and duration.
Nevertheless, it undermines Petitioner’s claim of ongoing significant physical and psychiatric
disability stemming from the work accident. It also undermines Dr. Neri’s testimony that
Petitioner is essentially not functional.

The Arbitrator further finds that Petitioner’s credibility was undermined by his denial of
any pre-accident psychological or psychiatric care. The July 1999 prescription for what Dr.
Conroe described as a “clinically significant” dose of Wellbutrin came to light well after the
accident. At the hearing, Petitioner claimed to have no knowledge of this prescription. This
testimaony is in direct conflict with what Petitioner told Vondrak on January 25, 2012.
Petitioner’s attorney opted not to offer the prescribing doctor’s [Dr. Mian’s] records [which
were marked as PX 30] into evidence. The Arbitrator finds it reasonable to infer that the
records do not advance Petitioner’s claim. See REO Movers, Inc. v. Industrial Commission, 226
N.App.3d 216, 223 (1* Dist. 1992), in which the Appellate Court held that “where a party fails to
produce evidence in his control, the presumption arises that the evidence would be adverse to
that party.” The Arbitrator is also troubled, however, by the amount of weight Dr. Conroe
attached to the prescription, an isolated document that pre-dates the accident by about five
years. The Arbitrator notes that, even though the prescription caused Dr. Conroe to guestion
Petitioner’s veracity, he continued to believe (at that time, i.e., 2010) that Petitioner had a
significant psychiatric disorder that required effective medication. PX 17 at 48-45.

Arbitrator’s Conclusions of Law
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Did Petitioner establish a causal connection between his undisputed work accident of May 6,
2004 and his various claimed current conditions of ill-being? Has Petitioner reached maximum
medical improvement? Is Petitioner entitled to temporary total disability benefits?

The Arbitrator finds that the undisputed work accident of May 6, 2004 aggravated an
underlying cervical spine condition and caused headaches and a soft tissue right trapezius
condition. The Arbitrator further finds that these conditions brought about the need for the
conservative care that Respondent rendered and/or directed, via Dr. Mayor and his referrals.

In making these findings, the Arbitrator relies on Dr. Schaffer's opinions and the treatment
records. The Arbitrator further finds that, by the time of Dr. Bauer’s examination in 2010,
Peatitioner had obtained maximum benefit from that care. Petitioner candidly admitted deriving
no lasting benefit from the care Dr. Neri has rendered to date. Moreover, Dr. Neri has
continued to render care based on the assumption that Petitioner is so impaired he should not
attempt to drive. The surveillance shows this assumption to be faulty.

The Arbitrator further finds that Petitioner’s causally related physical conditions
impaired his ability to perform fuil duty after October 2007. it was at this point that Mark
Strong, who had been helping Petitioner with heavier tasks, went off work due to his own back
injury. The Arbitrator finds it reasonable for Dr. Neri to have taken Petitioner off work for a
period as of October 2007. The Arbitrator also finds it reasonable, however, for Petitioner to
have resumed working, subject to the lifting restrictions Dr. Schaffer recommended, by
February 2008. There is evidence indicating Respondent directed Petitioner to reportto work
on February 11, 2008 but no evidence indicating what type of job he was to perform.
Respondent did not cali any witness to establish it offered Petitioner work within the 30- to 40-
pound range recommended by Dr. Schaffer. Dr. Neri continued to keep Petitioner off work
thereafter and a dispute developed, with Petitioner ultimately developing a significant
psychological reaction to being away from the workplace. The Arbitrator finds this reaction to
be related, at least in part, to the work injury. The Arbitrator relies on Dr. Conroe,
Respondent’s first examining psychiatrist, in finding that Petitioner established causation as to

—  iheneedfortheintensive-treatment he underwent at linden Oaks in 2010, Respondent
authorized this treatment but ultimately did not pay for it, a circumstance that may have
further aggravated Petitioner’s psychological condition. PX36.

In short, the Arbitrator finds that the undisputed work accident of May 6, 2004 resulted
in permanent physical and psychological disability but not to the extent claimed by Petitioner.
The Arbitrator views Petitioner as reaching maximum medical improvement with respect to his
cervical spine condition as of Dr. Bauer’s examination of May 24, 2010, The Arbitrator does
not, however, find that Petitioner was capable of full duty from a physical standpoint as of said
date. The Arbitrator relies on Dr. Schaffer with respect to the need for lifting restrictions and
finds no evidence indicating Respondent offered Petitioner a specific job within those
restrictions.. The Arbitrator views Petitioner as reaching maximum medical improvement for his
psychological condition as of July 23, 2013, the date Dr. Trum noted an inconsistency reported
by one of her staff members. Petitioner obtained deposition testimony from several of his
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providers but, significantly, did not depose Dr. Trum. The Arbitrator awards temporary total
disability benefits from February 10, 2008 {the first date of disability claimed by Petitioner)
through July 23, 2013, a period of 284 2/7 weeks, with Respondent receiving credit for its
payment of $243,908.88, per the parties’ stipulation. Arb Exh 1.

The Arbitrator finds that Petitioner failed to establish causation as to any lefthand
condition. At Dr. Neri’s recommendation, Petitioner saw Dr. Schiffman for left hand and wrist
symptoms in September 2008. Petitioner completed a form indicating he began experiencing
these symptoms in May 2008, i.e., four years after the accident. Neither he nor Dr. Schiffman
linked the symptoms to the 2004 accident. At his deposition, Dr. Neri acknowledged he does
not know what Petitioner’s left hand problem stemmed from.

The Arbitrator also finds that Petitioner failed to establish causation as to any
fibromyalgia condition. Petitioner did not offer any medical opinion linking this recently
diagnosed condition to the 2004 work accident,

The Arbitrator further finds that Petitioner failed to establish causation as ta any foot
condition. There is no indication Petitioner injured either of his feet in the accident. Dr. Neri
testified that Petitioner has foot dystonia. He attributed this condition to “stress,” implying a
causal relationship. The Arbitrator assigns no weight to this opinion. It is not weli-explained.
To the extent Dr. Neri’s bills {PX 36) contain charges for foot care, the Arbitrator denies these
charges.

Is Petitioner entitled to reasonable and necessary medical expenses?

Petitioner claims numerous medical and prescription expenses. See PX A and B
attached to the Request for Hearing form and PX 36.

At the outset, the Arbitrator notes that one of the bills Petitioner claims is a $500.00
records review bill from Dr. Bauer (of the Center of Brain and Spine Surgery), one of
Respondent’s Section 12 examiners. PX 36. Respondent is liable for this bill. It is not clear why
the doctor charged Petitioner. Another claimed bill, in the amount of $100.00, includes a
charge of $50.00 for a report Vondrak wrote on February 1, 2011, presumably at the request of
Petitioner’s counsel. The balance of $50.00 is carried over from another date and is not
explained. PX 36. The Arbitrator declines to award the claimed $100.00. The Arbitrator also
declines to award Petitioner claimed charges of $373.36 for left hand treatment rendered by
Dr. Schiffman of Hinsdale Orthopaedics in 2009 and 2010. PX 36. The Arbitrator has previously
found that Petitioner failed to establish causation as to any claimed left hand condition. The
Arbitrator declines to award the claimed $373.36 bill. The Arbitrator also declines to award
claimed bills from Drs. Feng and Lang (of the Hillcroft Medical Clinic in Houston, Texas) for
treatment rendered in May, June and July 2014 and May 2015. PX 36. Based on the itemized
charges and corresponding records (PX 21), this treatment relates to a general health
examination/blood work on May 15, 2014, a colorectal screening on June 3, 2014, a
colonoscopy performed on June 21, 2014, additional lab work and colorectal screening on July
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14, 2014 and a general health examinationon-May 21-2015Petitioner-failed to establish any
connection between these services and the work accident.

The Arbitrator has previously found that Petitioner reached maximum medical
improvement with respect to his cervical spine condition as of Dr. Bauer's examination of May
24, 2010. The Arbitrator awards any claimed expenses relating to treatment of this condition
rendered through May 24, 2010.

The Arbitrator has also found that Petitioner reached maximum medical improvement
with respect to his psychological condition as of his July 23, 2013 visit to Dr. Trum. The
Arbitrator awards the claimed expenses relating to treatment of this condition rendered
through July 23, 2013, including but not limited to the expenses associated with the care
Petitioner underwent at Linden Oaks between July and September 2010. PX 36. Dr. Conroe,
Respondent’s Section 12 examiner, recommended this care. He noted no malingering when he
made the recommendation. Dr. Keller, who treated Petitioner at Linden Oaks, testified the care
was absolutely necessary. She also noted no malingering. There is no surveillance from 2010
which could potentially undermine the opinions of Drs. Conroe and Keller.

What is the nature and extent of the injury?

This is a pre-amendatory case. Petitioner’s undisputed accident occurred long before
September 1, 2011.

As noted earlier, Petitioner claims he is permanently and totally disabled while
Respondent claims he is not entitled to any permanency award.

The Arbitrator has previously found that Petitioner established causation as to
permanent physical and psychologica! conditions of ill-being but not to the extent he claims.
Petitioner has “assumed a disabled role,” to quote Dr. Brylowski.

The Arbitrator-awards-permanency-aquivalentto.30% loss af use of the personas a

whole, equivalent to 150 weeks of benefits under Section 8(d)2 of the Act.
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Page 1
STATE OF ILLINOIS ) IX’ Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF WILL ) [] Reverse [ ] Second Injury Fund (§8(e}18)
D PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Dagne Love,
Petitioner,
Vs. NO: 12 WC 06559

State of Illinois DOC Stateville,

18IWCC0205

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident, temporary total disability, causal
connection, medical, permanent partial disability and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed August 10, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for

all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

The party commencing the proceedings for rc;fﬁin the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in it Cou
DATED:  APR & - 2018 gw:ﬁ f : W

0021518 David L. Gore
DLG/mw
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Deborah Simpson

I i

Stephen Mathis
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LOVE, DAGNE Case# 12WC006559
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STATE OF iL DOC STATEVILLE

EmployeriRespondent
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On 8/10/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.14% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue, '

A copy of this decision is mailed to the following parties:

0924 BLOCK, KLUKAS & MANZELLA PC
MICHAEL D BLOCK

19 W JEFFERSON ST

JOLIET, IL 60432

br]

4980 ASSISTANT ATTORNEY GENERAL
COLIN KICKLIGHTER ’
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1350 CENTRAL MANAGEMENT SERVICES
BUREAU OF RISK MANAGEMANT

PO BOX 18208

SPRINGFIELD, IL 62794-9208

0502 STATE EMPLOYEES RETIREMENT

2101'$ VETERANS PARKWAY CERTIFIED 25 2 trua and camect copy
PO BOX 19255 pursuant to 820 ILCS 306/ 14
SPRINGFIELD, IL 62794-9255

AUG 102017




STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. [ Rate Adjustment Fund (§8(z))
COUNTY OF WILL ) [ ] second Injury Fund (§8(¢)15)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Dagne Love Case # 12 WC 06559
Employee/Petitioner
v. Consolidated cases:

Sigeslt poo sttt 181WCC0205

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Carolyn Doherty, Arbitrator of the Commission, in the city of
New Lenox, on June 12, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document,

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?
X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner’s earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
[JTPD [] Maintenance X TTD
15 What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

SFrmOTmUOW

{CArbDec 10 100 IV. Randolph Street ¥8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  IWeb site; www ivee il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rociford 815:987-7292  Springfield 217/785-7084
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FINDINGS

On 04/13/09, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did nof sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ifl-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $53,961.00; the average weekly wage was $1 ,037.71.

On the date of accident, Petitioner was 46 years of age, single with 0 dependent children.

Petitioner fras received all reasonable and necessary medical services. See decision
Respondent has paid all appropriaté charges for all reasonable and necessary medical services. Scc decision

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benetits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

As explained in the Arbitration Decision the Arbitrator finds that Petitioner failed to establish that she sustained
a compensable repetitive trauma arising out of and in the course of her employment for Respondenl.
Accordingly, all other issues are rendered moot and all requested compensation and benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

i flt.t:’l"i’n /1!{ O‘J} f,'*
/ 4 8/8/17

Signature of Arbitrator Date

JCAbDec p 2

AUG 1 0 2017
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FINDINGS OF FACT

At trial, Petitioner testified that she began working for Respondent as a correctional officer at Stateville Prison
in 1996. Petitioner testified that she had no health problems when she began the job. Petitioner testified that
from 1996 through 2007 she was a detail officer at the prison working on adjustment committees which involve
house hearings to deal with prison problems. During this time period up to 2007, Petitioner also worked “gates™
and cell houses requiring the use of keys. In January 2008, Petitioner was assigned to work to work at gate [ at
the prison main entrance. She testified that when she began the assignment her shoulders and upper extremities
were-fine.

Petitioner testified that the gate 1 weighs 170 to 300 pounds, is 7 feet tall, 3 feet wide and made of iron.
Petitioner testified that the manual hinges have been pained numerous times over the 80 year prison history
likely increasing the weight of the gate. She testified that she was required to turn the lock on the gate, pull the
gate open toward her with both arms and her body weight, and then push the gate forward to close it, again
using both arms and body weight. She testified that on occasion she would start to close the gate and then see
someone coming which required her to pull the gate open again. Petitioner testified that forceful gripping was
required to grip the gate and the key and that she was required to squeeze her hands around the bars to open and
close the gate while using her body weight to operate the gate.

Petitioner further testified that she had to open and close the gate constantly. She worked an 8 hour shift at gate
1 approximately 3 to 4 times per week. Petitioner estimated that she opened and closed the gate 2 to 3 times per
minute during the shift. Petitioner had a % hour lunch break and two short breaks during the 8 hour shift.

Petitioner described the key she used to open the gate locks. She testified that the key was approximately 4 to 5
inches attached to a key ring and weight about 1 pound. Unlocking the door requires a twisting motion and turn
of the wrist with the operator simultaneously pulling on the door. Petitioner testified that the locks are old and
stiff and require a lot of force to turn.

Petitioner further testified that in addition to working at gate 1 three to four days per week she also worked at
gate 5 one to two days per week for an entire shift. On the days she was assigned to work at gate 5 for an entire
shift she was also assigned to work at gate 2 for relief, She testified that gate 5 had multiple doors used by
employees and inmates. Gate 5 had metal doors with wire mesh openings. At gate 5, Petitioner was required to
use 3 to 4 keys including regular keys and Folger-Adams keys which were “big, old fashioned, heavy keys.” She
testified that she again worked entire shifts opening and closing doors at gate 5 with the same regularity
although she testified that less force was involved with the gate 5 doors. She testified that she also used keys in
the bull pen to open and close cuffs and leg irons on the inmates.

Petitioner testified that when she covered gate 2 she on her breaks from gate 5, she operated another heavy gate
with the same regularity. She described her gate 2 assignment as “relief work™ as she was assigned to gate 2
during the breaks of co-workers. Petitioner testified that she worked these gates for a total of 8 months. In
October of 2008, she asked to be taken off gate work as she felt pain in her shoulders and swelling in her hands.
Petitioner testified that as of October 2008, her right thumb was locking and her shoulders, hands, and elbows
were painful. No report of injury was filed with Respondent by Petitioner documenting the requested change.

Petitioner was next assigned to tower work and to writ work. In the tower, Petitioner was in the guard tower

and required to hold a rifle and a shot got. Specifically, Petitioner testified that she worked 2 to 3 times per

week in the tower which required her to open a heavy tower door, load the 3 to 4 pound weapons and grip the

weapons 3 to 4 hours per day. Petitioner gripped the weapons with her right hand near the trigger and her left
3
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hand forward on the weapon. Petitioner then stood in the tower and watched the ground level. Writ work
required Petitioner to transport prisoners throughout the prison. When transporting a prisoner, Petitioner was
required to use “tedious iittle keys™ to lock the hand cuffs and leg irons.

Petitioner testified that she performed tower and writ work through April 7, 2009, approximately 13 months.
Petitioner testified that during this time she noticed that her right thumb was locking more, her hands were
swollen and that she could not longer turn the keys. In addition, she testified that her bilateral upper extremity
symptoms also slightly worsened while working the tower and writ assignment. Petitioner testified that icing
ler hands did not help and she could not sleep due to the symptoms. Petitioner testified that she could no longer
tolerate the symptoms and sought medical care.

On April 7, 2009, Petitioner saw her general practitioner at the offices of Dr. Azeem Ahsan. On that date,
Petitioner was examined by Dr. Villasenor and reported right hand pain, numbness, tingling and weakness,
worse with twisting-grasping, shooting pain symptoms, worse at night and wakes up with numbness pain. On
right hand and wrist exam, the doctor noted an abnormal palpation over the interior wrist with positive signs for
CTS like Tinel's and Phalen's (Pet’s. Ex. 1 pp. 11 - 12). He also noted poor grip of thumb and index and long

fingers. The doctor diagnosed her with carpal tunnel syndrome of the right hand and obesity. The records do
not refer to Petitioner’s job dutics.

Petitioner was referred to Dr. Mukund Komanduri, an orthopedic surgeon whom she saw April 12, 2009.
Petitioner completed a history form where she described her correctional officer job as requiring “repetitive
work cuffing inmates, writing, ...” PX 8. Dr. Komanduri noted a history of Petitioner working as a correction
officer complaining of thumb and hand pain and locking of her right thumb and on assessment noted “obvious
catching and locking of the thumb Al pulley consistent with trigger thumb. He injected the thumb and provided
a thumb splint. He ordered an EMG of the right wrist. On 4/21/09, an EMG revealed borderline carpal tunnel
on the right. Dr. Komanduri testified that at his April 12, 2009 visit with Petitioner she reported “doing some

sort of repetitive unlocking maneuver on a door of some kind and it was causing significant pain in her hand.”
PX 27.

Dr. Komanduri took Petitioner off work pending the prescribed right trigger thumb release surgery totally
disabled her at that time pending surgery, (Pet’s. Ex. 8 pp. 8-9). When she returned to Dr. Ahsan May 5, 2009,
his records showed a diagnosis of right thumb trigger finger and tendinitis. He also noted symptoms of right
carpal tunnel and obesity. (Pet’s. Ex. 1 p. 17). When Petitioner returned to Dr. Ahsan, May 5, 2009, it was for

pre-op for right thumb trigger finger release. Petitioner was 66 inches tall and her weight was 274 lbs. (Pet’s.
Ex. 1, pp. 14-17).

Petitioner testified that she had worked up until April 13, 2009. She then called the HR Person the same day as
she saw Dr. Komanduri and advised that she was disabled from work with a diagnosis of carpal tunnel
syndrome and trigger finger. The HR Person advised her that she should not file as an on-the-job injury, as
going for retirement would get her benefits quicker. Petitioner was not completely certain they talked about the

repetitive trauma, but in light of her memory that an OJI was discussed she testified: “I guess we did talk about
the Gates.”

May 26, 2009, Petitioner had a surgery at Provena St. Joseph Medical Center, a right thumb trigger finger

release performed by Dr. Komanduri. (Pet’s. Ex. 8, p. 59.). Petitioner attended therapy thereafter and in June

2009 was noted as having minimal pain but some strength deficit. Therapy was continued with an anticipated

one month final release date. PX 8, p. 67. On July 20, 2009, additional therapy was ordered due to continued

complaints. On September 11, 2009, Dr. Komanduri performed a right wrist carpal tunnel release, open, a right
4
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open elbow lateral epicondylar release, and partial right lateral epicondylectomy with the doctor noting
significant tears in the ECRV and ECRL (extensor tendons). PX 27. Dr. Komanduri testified that Petitioner’s
condition of lateral epicondylitis was related to her job duties as “any sort of repetitive pushing-pulling
maneuver could also contribute” to the condition. PX 27. Specifically in response to a hypothetical, Dr.
Komanduri testified “The gist of this is that she had a number of gripping, grabbing, lifting activities as part of
her job. She told me that she had about a year of pain before [ saw her and came in with a pain scale 10 out of
10 on narcotics. From my perspective, many, if not all, of those activities could have contributed to hand pain
and elbow pain and shoulder pain.” PX 8, p. 15-17. He further testified that Petitioner’s weight had no relation
to-her conditions of trigger thumb or lateral epicondylitis. With regard-to carpal tunnel, hetestified that her job
activities aggravated her pre disposition to carpal tunnel due to her weight. PX 8, p. 18.

On February 16, 2010, Petitioner underwent a diagnostic right elbow arthroscopy with removal of loose bodies,
a chondroplasty and debridement of distal humerus Olecranon articular surface and open cubital tunnel release
with ulnar nerve sub muscular transposition, with a post-operative diagnosis of right elbow cubital tunnel
syndrome, right elbow chronic arthritis with inter-articular loose bodies, and extensive degenerative disease in
the radiocapitellar joint and the ulnohumeral Joint with multiple inter-articular loose bodies (Pet’s. Ex. 11).
With regard to that condition, Dr. Komanduri testified that he could not say it was a condition aggravated by
Petitioner’s work duties but that he “doubted” it was totally unrelated. PX 27, p. 19,22. Upon further
questioning, he testified that her work duties more likely than not aggravated the underlying arthritis in her right
elbow. PX 27, p. 23.

After diagnostic testing and failed conservative care of right shoulder complaints, on July 13, 2010, Petitioner
had an arthroscopic right shoulder subacromial decompression, a mini open rotator cuff repair, an arthroscopic
labral repair, and injection of a shoulder joint with platelet rich plasma, with a post-operative diagnosis of
anterior labral tear, full thickness rotator cuff tear involving the supraspinatus, and chronic subacromial bursitis
and subacromial osteophytes (Pet’s. Ex. 12). When asked if Petitioner had this right shoulder condition when
she first started treating in 2009, Dr. Komanduri testified “] can’t tell you that she had a rotator-cuff tear on day
one. Idon’t think so. I think its progressively worsened over time at work.” PX 27, p. 24. Although he noted
that Petitioner had not worked since 2009, he testified that “...this didn’t happen in an isolated situation at
home. This almost certainly happened at work.” ... “I would think those doors would be a big part of the
problem, lifting and pushing, and apparently she’s shifting boxes and so on and doing repetitive carrying. These
are traumatic injuries. This is not something that happens from ... sitting still.” PX 27, p. 24-25,

The next surgery was July 12, 2011, for the left shoulder, being a subacromial decompression, mini open rotator
cuff repair, arthroscopic labral repair and arthroscopic biceps tenotomy with open biceps tenodesis for a left
shoulder rotator cuff repair, chronic impingement, interior labral tear, type II slap lesion and biceps anchor
instability (Pet’s. Ex. 13). He again related the left shoulder condition to her job duties stating that she had these
chronic conditions relating to his first visit with Petitioner when she complained of upper extremity pain. PX
27, p. 25.

The next surgery was May 14, 2013, and Petitioner underwent a left wrist atthroscopy with triangular fiber
cartilage complex debridement, and arthroscopy of the left elbow with removal of intraarticular loose bodies,
and an arthroscopic repair of chronic lateral epicondylitis of the left elbow at Amsurg Surgery Center (Pet’s Ex.
14). Dr. Komanduri testified, “ I think these are overuse injuries from repetitive pushing, lifting, carrying that
occurred at work. Again, this patient had essentially, and in total, had severe pain and swelling in the entire
arm—both arms, dating back to 2009. We progressively resolved all of her conditions, and I suspect that they
are all causally connected to work.” PX 27, p. 27.
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Petitioner testified and the records reveal that on September 6, 2013 Petitioner fell down stairs at home where
<he leaned to the left to protect her right side in falling and suffered a recurrent tear of the left shoulder for
which a second left shouider surgery was performed October 8, 2011 at Pregence St Toseph Medical Center
(Pet’s. Ex. 15). Dr. Komanduri testified that a portion of the tear repaired in the left shoulder in July 2011 did
not restore so a revision was necessary. PX 27, p. 28, In September 2014, Petitioner underwent her last surgery
which was a middle trigger finger release which Dr. Komanduri testified was not work related. PX 27, p. 28.
He placed Petitioner at MMI for her work related conditions on May 1, 2014, PX 27, p. 34. He further opined

that Petitioner could not return to her job as a corrections officer due to the totality of her health conditions as of
2014.

Petitioner’s Exhibit 25 is the Section 12 Exam by an Occupational Specialist, Dr. Jeffrey Coe. The report is
dated July 2, 2012, before all treatment was concluded. It set forth the history which included work as a
correctional officer requiring repetitive and forceful use of both upper extremities, and it included the history
that she was assigned various duties during her employ including ce!l house work, sanitation work, adjustment
committee, gate house and tower duty. Petitioner reported that all of her assigned duties were “stressful to her
upper extremities” and that the use of the Folger-Adams keys werc “difficult for her to grip and turn.”
Petitioner reported the gradual onset of symptoms starting with locking of her right thumb and that with
continued work activities she reported the onset of upper extremity pain, tingling and pressure in both shoulders.
The doctor noted no past significant injuries or symptoms from her shoulders, arms, or hands prior to her work
for the State of lllinois, and no hand intensive home activities or history of diabetes, thyroid disease, or collagen
and vascular diseases. There was evidence of Petitioner being borderline or “uncontrolled” diabetic. After
performing an exam with significant deficits and reciting all surgeries to date, Dr. Coe found that the repetitive
strain injuries were a tactor in causing development of a right trigger thumb, right carpal tunnel syndrome, right
lateral epicondylitis, right ulnar nerve entrapment at the elbow and bilateral shoulder labral and supraspinatus
tears. Dr. Coe opined there was a causal relationship between the repetitive strain upper extremity injuries and
overuse of these extremities suffered at work to April 13, 2009. He opined that Petitioner’s injuries caused
permanent partial disability to both hands, arms, and to the person as whole and requiring permanent work
restrictions at the sedentary demand level with all activities below shoulder height. In addition, he noted she
would be unable to use firearms or assist fellow officers in correctional work. PX 25.

Respondent offered the deposition of Dr. Michael Vender, Respondent’s Exhibit 2 which included Section 12
Exams. Petitioner presented for an independent medical evaluation with Dr. Vender on May 14, 2014. (Rx2, 4).
Petitioner reported the onset of symptoms in both upper extremities going back to 2007. He noted she had been
off work since 2009. At the time of the IME, Petitioner reported significant ongoing complaints in both upper
extremities and lower extremities with ongoing treatment. Petitioner expressed frustration with her ongoing
musculoskeletal complaints several times during the exam. Petitioner reported continued pain in both
shoulders, both wrists, both elbows, diffuse left hand pain and right middle finger locking. With regard to her
job duties, Petitioner reported she was a correctional officer and performed various activities including pulling
carts, carrying products and opening and closing of gates. The ongoing assumption at the deposition was that
Petitioner opened and closed heavy hinged gates two times per minute. He noted Petitioner was 5 foot 6 and
weighed 269 pounds. He noted Petitioner was diabetic. Dr. Vender assumed most of the job activities were
sedentary to light and understood the gate Petitioner operated was a sliding gate. He did not know the weight of
the gates and assumed she would only be pulling a gate towards her.

With regard to Petitioner’s trigger fingers, cubital tunnel, carpal tunnel, epicondylitis and rotator cuff tears, Dr.
Vender opined that Petitioner’s marked musculoskeletal problems, especially of a diffuse nalure, are more
indicative of a systemic predisposition to the development of musculoskeletal diseases. (Rx2). Further, on the
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aggregate, the Petitioner’s conditions could not be explained by the performing of work activities, especially the
type of activities described by Petitioner. He testified that he did not consider opening and closing the gates as
described by Petitioner to be a high risk factor for the development of Petitioner’s multiple conditions. He
further noted that Petitioner described various activities performed at work and he considered all activities to be
of sedentary or light nature. Dr. Vender specifically testified that lateral epicondylitis required forceful gripping
with the elbow extended for significant duration. With regard to medical epicondylitis, repeated forearm
pronation, heavy lifting and resisted wrist flexion is required. For ulnar nerve or cubital tunnel, forceful
hyperflexion of the elbow is required. For trigger fingers forceful gripping associated with palm pressure
irritating-the"A'l-pulley area is required. - For carpal tunnel-forceful-activities on aregular and persistent-basis
with gripping is required. Dr. Vender opined that Petitioner’s whole presentation was unusual, she had
continued symptoms despite several surgeries and that as such it was difficult to correlate her subjective
complaints with objective-findings. Further, the doctor stated the Petitioner reached MMI. Lastly, the doctor
stated he believed the Petitioner would be able to perform her previous work activities as a correctional officer.

On cross, Dr. Vender agreed that work activities and diabetes can be contributing factors to the development of
carpal tunnel. However, he testified that if there is no risk factor posed by the job duties then the job duties are
not going to contribute to the problem even if there are other things now predisposing the patient. RX 2, p. 28.

Lastly, during a Section 12 exam on November 1, 2016 with Dr. Nho, the Petitioner presented with subjective
complaints of bilateral shoulder soreness, with the right shoulder worse than the left. (Rx3). Objectively, the
Petitioner had mild limitations in range of motion, pain with provocative maneuver, and reasonable strength. Id.
The diagnosis was status post bilateral rotator cuff repair with appropriate soreness. Id. With regard to causal
connection to a work injury, Dr. Nho stated that “I do not believe that the alleged work injury had led to both of
her shoulder ailments but rather I believe that these are likely usual wear and tear of both her shoulder leading to
rotator cuff degeneration.” (Rx3) Dr. Nho went further and stated that “the medical treatment to date has been
excessive with regards to this alleged work injury. I do not believe the shoulder is related to original injury on
April 13, 2009.” Dr. Nho's report does not reference any description of Petitioner’s job duties recorded or
provided by Petitioner.

At trial, Petitioner testified that she has been off work since 2009 and has gained weight due to inactivity.
Petitioner testified that she participated in Respondent’s alternative employment program in spring 2016. She
applied and qualified for various clerk jobs and switch board positions in Cook County but did pursue those jobs
as she wanted to work in Will County. Petitioner is currently on SSDI.  Petitioner did not retire from
Respondent. She testified that her right middle finger currently locks up and she cannot make a fist or grip with
her right hand. She uses ice, ibuprofen and Norco for continued pain and swelling and needs the medication to
perform daily activities.

CONCLUSIONS OF LAW

The above findings of fact are incorporated into the following conclusions of law.

In Support of the Arbitrator’s Decision regarding “C” (Accident arising out of in the course of
employment and “F” (Causal Connection), the Arbitrator makes the following findings and conclusions:

After considering the evidence as a whole, the Arbitrator finds that Petitioner failed to establish that she
sustained a compensable accident as claimed. Specifically, the arbitrator finds that there is insufficient evidence
to establish that Petitioner’s multiple claimed injuries including trigger fingers, cubital tunnel, carpal tunnel,

7



z 181W000205‘

epicondylitis and rotator cuff tears are linked to her duties as a correctional officer for Respondent. In so
concluding, the Arbitrator notes Petitioner’s testimony about her duties starting in 1996 and finds that those
duties varied over the next i3 years. Peiiiioner’s lestimony and the medical records indicate that between 1996
and 2009, Petitioner worked in or at the gates, cell houses, administrative, towers and writs. Petitioner’s
frequent use of keys, both regular and Folger-Adams, and the frequency of the maneuvers performed to open the
gates during a shift while working some of these positions, are not lost on the Arbitrator. However, in assessing
the issues of repetitive trauma and causal connection the Arbitrator places greater weight on the testimony of Dr.
Vender than on the testimony of Petitioner and the vague opinions offered by Dr. Komanduri.

In this matter, Dr. Vender’s testimony and medical opinion regarding a lack of causal connection between
Petitioner’s job duties and her multiple conditions is more detailed and persuasive. Dr. Vender understood
Petitioner’s job duties as a correctional officer and relied on Petitioner’s proffered description of her duties, in
particular the gates position, in assessing causal connection. He testified to the necessary physical maneuvers
required for each condition and concluded that Petitioner’s job duties did not require her to perform the
necessary maneuvers with the required frequency, force or repetitiveness to result in her multiple condilivns.
Conversely, Dr. Komanduri offered a general summation ol his opinion that Petitioner’s conditions were
causally related to her job stating, “From my perspective, many, if not all, of those activities could have
contributed to hand pain and elbow pain and shoulder pain.” Dr. Komanduri’s opinion was further and simply
based on the fact that Petitioner had the complaints to all of the body parts involved when he first saw her in

2009 and that “... This is not something that happens from ... sitting still.” The Arbitrator finds that Dr.
Komanduri’s opinion is general and thus flawed.

Based on alt of the foregoing and the record in its entirety, the Aubitrator finds that Dctitioner did not sustain 2
repetitive trauma type injury that arose out of and in the course of her employment with Respondent manifesting

on April 13, 2009 as claimed. Accordingly, all other issues are rendered moot and all requested compensation
and benefits are denied.
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STATE OF ILLINOIS ) D Affirm and adopt {(no changes) I:‘ Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:I Rate Adjustment Fund (§8(g))
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El Modify Noane of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Stephen Harris,
\J ﬁ
Petitioner, E 8 E % 6@@2@ @
VS, NO: 16 WC 05763

Northwestern University,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical care, and the nature and extent of the disability and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

Petitioner, a 46-year-old animal care technician, filed an Application for Adjustment of Claim
alleging repetitive trauma injuries to both hands manifesting on September 22, 2012. To treat his work-
related injury, Petitioner underwent two bilateral carpal tunnel release surgeries. Respondent disputed
the medical necessity of a third round of bilateral carpal tunnel releases, and Petitioner sought an award
of the requested treatment and medical expenses pursuant to §8(a) and §19(b). In the alternative,
Petitioner sought an award of permanent partial disability benefits.

The Arbitrator denied Petitioner’s request for a third carpal tunnel surgery, finding that Petitioner
failed to prove that the prospective treatment was medically necessary, The Arbitrator awarded
permanent partial disability benefits representing the loss of use of 15% of each hand. After considering
all the evidence, we affirm the Decision of the Arbitrator on the issue of prospective medical care for the
reasons set forth by the Arbitrator. We hereby modify the Decision of the Arbitrator on the issue of the
nature and extent of the injury.
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In considering permanent partial disability, the Arbitrator weighed the §8.1(b) factors: 1) There
is no impairment rating in evidence; 2) Petitioner is currently working full duty in his pre-injury job and
based on Petitioner’s testimony the job duties are repetitive and hand-intensive; 3) Petitioner was 46-
years-old at the time of the injury and the Arbitrator noted he has relatively fewer years of work-life
expectancy than a younger individual; 4) Petitioner’s earning capacity has not been affected; and 5) The
evidence of disability corroborated by the treatment records shows that two rounds of surgeries failed to
improve Petitioner’s work-related condition.

Pursuant to the 2011 amendments to the Act, a claimant must present clear and convincing
evidence to support any award above 15% of a hand for carpal tunnel syndrome due to repetitive trauma,
We find that despite two rounds of bilateral surgeries to address his carpal tunnel syndrome, Petitioner
consistently reports high pain levels. He underwent additional treatment in the form of a right wrist
injection by Dr. Vender and a left wrist injection by Dr. Xia, but reportedly received no benefit.
Petitioner’s scars are noted to be “thick and prominent” and Petitioner consistently reports that they
interfere with his day-to-day functions, although he is working full duty. After considering all the
evidence of permanent partial disability, we modify the Arbitrator’s award and find that Petitioner is
entitled to 20% loss of use of his dominant right hand and 15% loss of use of his left hand.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
sum of $1,231.00, subject to §8(a) and the medical fee schedule of §8.2 of the Act, for treatment related
to Petitioner’s carpal tunnel syndrome and incurred on or before October 4, 2016.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
sum of $455.99 per week for a period of 66.5 weeks, as provided in §8(e)9 of the Act, because the
injuries sustained caused 15% loss of use of the left hand and 20% loss of use of the right hand.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $31,700.00. The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

DLS/plv. APR 5 - 2018
0-3/22/18
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HARRIS, STEPHEN S Case# 16WC005763

Employee/Petitioner

NORTHWESTERN UNIVERSITY

Employer/Respondent

On 10/13/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.22% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

2512 THE ROMAKER LAW FIRM
CHARLES P ROMAKER

211 W WACKER DR SUITE 1450
CHICAGO, IL 60606

1109 GAROFALO SCHREIBER STORM
MATTHEW J NOVAK

55 W WACKER DR 10TH FL

CHICAGO, IL. 60601
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STATE OF ILLINOIS ) |:| Injured Workers® Benefit Fund (§4(d))
)SS. [ 1 Rate Adjustment Fund (58())
COUNTY OF COOK ) [ second Injusy Fund (§8()18)
E None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Stephen 8. Harris Case # 16 WC 5763
Employee/Petitioner
V. Consolidated cases:
Northwestern University
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Glaub, Arbitrator of the Commission, in the city of
Chicago, on 7/26/17. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

) EI Was there an employee-employer relationship?

. ] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
3 D What was the date of the accident?

. I:| Was timely notice of the accident given to Respondent?

B
C
D
E
F. Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

[ I:I What was Petitioner's marital status at the time of the accident?

J

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
JtpD [C] Maintenance ] TTD

M. D Should penalties or fees be imposed upon Respondent?
N. I:l [s Respondent due any credit?

0. Other Nature and extent of disability if further medical treatment not awarded.

[CArbDeci¥by 2140 100 W. Randolph Street #8-200 Chicago, IL 60601 312/314-6611  Toll:free 866/352-3033 Website: wivw.{wee i gov
Davenstate affices: Collinsvifle 618,148.3450  Peorla 3W/671-301%  Rockfon! BIS/987-7292  Springfichd 217/785.7084
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FINDINGS

On the date of accident, 9/8/2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-einployer relationship #id cxist between Petitioner and Recpondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $759.99; the average weekly wage was $39,519.48.

On the date of accident, Petitioner was 46 years of age, married with 3 dependent children.

Respondent /ias not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for  total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

The arbitrator finds that the petitioner’s carpal tunnel syndrome is causally related to his September 8, 2012.
The petitioner is awarded and the respondent is order to pay reasonable and necessary medical expenses in the
amount of $1,231.00, subject to Section 8(a) and the medical fee schedule of Sectien 8.2 of the Act, for treatment

relnted to his carpal tunnel syndrome and incurred on or before October 4, 2016.

The petitioner’s request for authorization of his third bilateral carpel tunnel release surgeries is denied as the
proposed surgeries are not medically necessary.

The respondent shall pay the petitioner permanent partial disability benefits of $455.99 per week for 57 weeks
because the injuries sustained caused 15% loss of use of the left hand and 15% loss of use of the right hand as
provided in Scction 8(€)9 of the Act. Any acerued benefits are to be paid in a lump sum.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Norice of
Decision of Arbitrator shall accrue from the date listed below to the day efore the date of payment; however, if an

employee's appeal results in W decrense 1/’ is awgrd, intepest shall not accrue.
%/ %/ /e/e2 /Sy 7
;@ﬂlmrc of Arbitrator ! Date

OCT 13 017

ICADeci9(h)
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Stephen Harris v. Northwestern University

No. 16 WC 5763

FINDINGS OF FACT

The petitioner has worked as an animal cave technician for the respondent since 1996 or 1997. In this position
his job responsibilities included changing out animal cages for mice and feeding primates, rabbits, dogs, pigs
and gerbils. Feeding would involve opening and closing cage doors and putting the feed into the cage. The
petitioner estimated that, at most, he handled 2,700 mouse cages on one day. On weekends he would come and
do health checks where he would check out approximately 3,000 to 4,000 cages in the weekend.

In September of 2012 the petitioner began to experience numbness and tingling in both of his hands and sought
medical treatment with Dr. Ellis Nam on September 8, 2012. He provided a history of bilateral hand numbness,
right possibly worse than left, for approximately one year. He also complained of pain over his second MCP
joint to his right hand over the past several months, but did not recall any acute trauma. Physical examination
revealed signs consistent with bilateral probable carpal tunnel syndrome and possible right MCP joint sprain of
the second digit of the right hand. At a follow up with Dr. Nam on September 29, 2012, it was recommended
that the petitioner undergo an EMG study of the bilateral upper extremities to rule out carpal tunnel versus
cubital tunnel. On October 6, 2012 the petitioner saw Dr. Nam, who reviewed an EMG study from October I,
2012 that demonstrated evidence of mild bilateral carpal tunne! syndrome. Dr. Nam performed a Cortisone
injection into the right carpal tunnel on this date. When the petitioner followed up with Dr. Nam on October 13,
2012 it was recommended he undergo surgical intervention for his carpal tunnel syndrome.

The petitioner also sought medical treatment with Dr. Michel Malek for both his carpal tunnel syndrome and an
unrelated back condition. The earliest dated medical record from Dr. Malek is September 10, 2012. There are
various diagnoses contained in this record pertaining to the petitioner’s lumbar spine, but there is a
recommendation for evaluation of the bilateral hands,

The petitioner followed up with Dr. Malek on October 8, 2012 following an EMG/NCV study of the upper
extremities. Dr. Malek noted this showed moderate bilateral carpal tunnel syndrome with possible cervical
radiculopathy. With respect to the carpal tunnel syndrome Dr. Malek provided bilateral wrist splints then
recommended continued physical therapy. It was noted that Dr. Nam did an injection to the wrist for the carpal
tunnel syndrome. Eventually, conservative medical treatment failed and Dr, Malek performed bilateral carpal
tunnel release surgeries, the first occurring on February 8, 2013 and the second occurring on March 15, 2013.
The procedures performed on both surgeries were open carpal tunnel release and extemnal neurolysis,
Postoperatively the petitioner stated he was doing well following his bilateral carpal tunrel releases and
underwent physical therapy beginning around May of 2013.

The petitioner underwent an IME with Dr. Thomas Wiedrich on May 1, 2013. The petitioner was seen for his
bilateral hands and it was noted that he had had recent bilateral carpal tunnel releases in February and March of
2013. He states that he was not sure that the surgeries had helped him as he had still had pain in his arm and he
notices some numbness and stiffness when he wakes up in the moming. It was also noted he had not been
enrolled in physical therapy, and thought his doctor was going to prescribe some. Dr. Wiedrich noted the
petitioner was status post bilateral carpal tunnel releases and he had not reached maximum medical
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improvement but would do so in six to eight weeks. The petitioner could return to work with restrictions and
noted that there was no impairment rating at the time, but typically after a carpal tunnel release surgery there is
no permzment impaiment unless a significant surgical complication occurred. Dr. Wiedrich recommended
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A July 24, 2013 report from Dr. Malek states that the petitioner had returned to work and was doing excellent
prior to his retumn to work, but after three or four hours of repetitive work his back and hands began to bother
him significantly. Dr. Malek stated the petitioner had no pressure on his nerves and that the problem was nerve
damage itself. Dr. Malek recommended medications as his physical examination did not show a focal deficit.

The petitioner sought medical treatment at Northwestern Medicine on May 22, 2013, He complained of
bilateral hand numbness and pain left greater than the right. The petitioner stated that his left hand was worse
than it was before his surgery, and it was noted that he had had carpal tunnel releases on the right and the left. It
was noted that he had recently returned to work light duty, but prior to going back to work he had some pain in
both hands and tingling of the fingers that had recently worsened. It was also noted he had started physical

therapy and ha two sessions. The petitioner was given restrictions and he was referred to Dr. Michael Vender
for further evaluation,

The petitioner was seen by Dr. Vender on May 31, 2013. He complained of bilateral hand pain and numbness
and tingling in all of the hands and digits of each hand. It was noted that the petitioner had a prior carpal tunnel
release in February, 2013 and again in March of 2013 for the right and left hands respectively. Since that time
he stated he overali felt worse and his symptoms were very similar to prior to the carpal tunnel releases, though
he thought the numbness may be worse. He stated he ha more significant pain mostly in the surgical areas. Dr.
Vender noted that the petitioner underwenl electrodingnostic studies on May 31, 2013 with Lakeshore
Neurology and an EMG report. The radiologist's impression was moderate left sided residual carpal tunnel
syndrome and mild to moderate residual right carpal tunnet syndrome. Dr. Vender stated that it was not unusual
to experience some degree of abnormality even after a successful carpal tunnel release and recommended
additional time for healing.

At a follow up appointment with Dr. Vender on June 28, 2013, the petitioner continued to experience pain with
numbness and tingling in his hands that he though could be worse than his preoperative condition. He stated
that during certain aclivities his hands would go numb and feel heavy. Dr. Vender sated that it was reasonabie
to proceed with a repeat carpal tunnel release surgery. On July 30, 2013 Dr. Vender performed a repeat carpal
tunnel release with flexor synovectomy, neurolysis of the median nerve, flexor tenolysis, flexor tendons to index
and fiexor pollicis longus. On September 10, 2013 Dr. Vender performed a repeat right carpal tunnel release
with synovectomy, neurolysis of the median nerve, tenolysis of flexor digitorum profundus and superficialis of
the middle, ring and small fingers.

Postoperatively the petitioner was progressing more slowly than with a routine carpal tunnel release, though Dr.
Vender stated this was consistent with a revision surgery involving more extensive release and neurolysis, Post-
operatively the petitioner underwent significant postoperative physical therapy through Dr. Vender's office. On
November 13, 2013 Dr. Vender noted that the petitioner had done very well in physical therapy. The
petitioner’s strength was good but he was concemned about returning to work., There was a discussion about the
need to attempt to return to work though that could cause some change in symptoms. Dr. Vender recommended
that he return to normal work activities though he had a limit on the number of cages he could clean per day.
On December 18, 2013 the petitioner stated he was concerned about his ongoing complaints. Dr. Vender noted
he was reaching a point of maximum medical improvement and expected the petitioner to continue to improve
over time, It was noted that he could continue to have some degree of residual complaints and that his hands

pr———
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may never feel the same as he previously perceived them. That being said, Dr. Vender did not anticipate a
significant impairment or need for restriction.

The petitioner followed up with Dr. Vender on March 12, 2014 with concerns regarding residual discomfort in
the palm and the nature of the scars from his carpal tunnel surgeries. Dr. Vender noted the discomfort was not
unexpected after undergoing two surgeries, though it was possible that he continued to improve with time. Dr.
Vender indicated he would not try to réVise the scar in palm of the left side and the right sided palm scar was not
a problem. Consideration could be given to revising the portion of the scar in the dorsal forearms, though
recurrent thickening or keloid scar formation could occur. Dr. Vender would not recommend it until at least
after a year following his prior surgery. At another follow up visit on July 30, 2014 it was noted that a prior
steroid injection into the left first extensor compartment did not help. The petitioner related multiple complaints
of both hands and noted that at times his fingers will twitch and there is a significant feeling of weakness. There
was some tendemess of both first extensor compartments but definitely not indicative of DeQuervain’s disease.
The petitioner continue to discuss the possibility of scar revisions in the distal volar forearm.

Dr. Vender generated a letter dated January 12, 2015 that, among other things, noted the petitioner had
undergone bilateral carpal tunnel revision surgeries and had experienced an excellent clinical response. While
the petitioner had some degree of complaints after the surgery, these were not necessarily indicative of an
ongoing nerve problem. The petitioner focused for many months on the nature of his scar without any
neurological complaints. Later he presented with complaints still referable to his scars but also with other non-
specific complaints, and for a long time he did not have any indications of an ongoing neurological problem.
Therefore, there was no reason to suspect that he was redeveloping neurological problems. Dr. Vender stated
the petitioner would never be completely free of symptoms based upon the nature of his ongoing complaints but
those complaints were not of clinical significance. Dr. Vender believed that further surgery would be contra
indicated for the petitioner.

The petitioner also sought medical treatment with Dr. Renlin Xia from October 24, 2014 through May 17, 2017.
Dr. Xia’s medical records mostly involve treatment for the petitioner’s lower back condition, which is not the
subject of this case. [n regards of the bilateral hand conditions it was noted that the petitioner was treating with
a hand surgeon for these conditions.

The petitioner then saw Dr. Jeffrey Wienzweig on October 30, 2014 for bilateral carpal tunnel syndrome on
referral from Dr. Xia. It was noted the petitioner had bilateral carpal tunnel release recently performed by Dr.
Vender approximately one year prior with minimal release and that he was scheduled to undergo an additional
release with Dr. Vender. Dr. Wienzweig wanted to obtain additional medical records and diagnostics studies
and follow up with the petitioner regarding medical treatment. In the interim, the petitioner continued working
his full duty job.

On November 5, 2014 a repeat EMG study was performed of the bilateral upper extremities at Norwegian
American Hospital. The interpretation was moderate carpal tunnel syndrome of the right and mild carpal tunnel
syndrome on the left with underlying axonal sensory neuropathy.

Dr. Wienzweig again saw the petitioner on November 25, 2014 for further evaluation of his carpal tunnel
syndrome, left greater than right with axonal neuropathy. Dr. Wienzweig explained at length that this would be
his third carpal tunnel release procedure and there was no guaranty that there would be any improvement of his
symploms due to significant injury to the median nerves at this point. It was noted the petitioner would also
need neurolysis as well as the carpal tunnel release. In the interim the petitioner continued to work full duty
while awaiting authorization for the carpal tunnel release.
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A Utilization Review report was prepared by Prium on Jjuly 27, 2016 and was directed to Dr. Wienzweig. It
noted medical records had been reviewed and noted that Dr. Wienzweig’s registered nurse called the utilization
reviewer to discuss the clinica! details and the guidelines. The reviewer, Dr. David Trotter, determined that Dr.
Wienzweig's proposed inird biluieral carpal tunnel elease surgery was not mcdically ncecssary. In his opinion,
the clinical information did not establish the medical necessity of the proposed surgeries. Dr. Trolter noted
there was no documentation of sensory examination or carpal tunnel provocative testing nor was there
documentation of a positive diagnostic injection for the more recent treatment.

The petitioner was seen by Dr. John Fernandez for an independent medical examination on August 25, 2016.
The petitioner related his history of symptoms while working for the respondent as an animal care technician.
He was currently complaining of bilateral hand and wrist complaints that were somewhat globally distributed
and not very focal. He described numbness in the hands, but it was more consistent with pain complaints rather
than true neurologic symptoms. Dr. Fernandez noted he was very specific with him and took time trying to
distinguish his complain of neurological symptoms such as numbness or tingling away from pain complaints.
The pain complaints were again somewhat vague and global along the volar and dorsal wrist. He also
complains of weakness relating this and rated his complaints of pain at 8/10 at rest and 9/10 with moderale to
heavier activities. Despite all that he continued to work essentially in a full capacity. After review of medical
records and a job description and conduction of an examination, Dr. Fernandez indicated he would not
recommend any further carpal tunnel surgery. The petitioner had already had two surgical procedures and a
third surgical procedure for carpal tunnel release is not medically indicated. There would be significant risk
with little function to return. Dr. Femnandez noted there was no imritability or percussion or compression over
the median nerve at the wrist and a 2-point discrimination test was normal with no atrophy of the thenar
muscles. Although EMG studies may show abnormalities in the median nerve, this did not mean there was
active disease present. He did not have significant subjective complaints supporting a diagnosis of active
median nerve neuropathy. Dr. Fernandez stated the petitioner could continue working full duty despite his
subjective complaints of pain. There would be further medical treatment for work up for arthritis to his wrist,
and this would be separate from his workers’ compensation claim. While the petitioner had some keloid
formation for scarring at the risk, there were no deficits involving the median nerve itself. Other than the scars
he has the petitioner had only subjective complaints of pain or discomfort, which appeared to be emanating from
his wrist joints themselves as seen in the radiographic findings. X-rays of both hands and wrists revealed
degenerative changes and possible widening of the scapholunate interval indicative of possible carpal instability
or carpal degeneration. There do not appear to be any neurologic losses from an objective basis on physical
examination and his symptoms did not correlate with the EMG findings.

The petitioner testified that he continued to experience numbness, sharp pains, and swelling in his hands when
he wakes up. He would experience dropping things and possibly experiencing anxiety. He also continued to
experience on and off tingling in his fingers and thumbs. When further questioned, the petitioner stated that he
experiences tingling and numbness in all of his fingers in both hands. The petitioner testified that he wants to
undergo the third surgery recommended by Dr. Wienzweig due to his pain. The petitioner has had two surperies
and has continued to work his full duty job in the same position for the respondent since he was hired. He
testified that, of his four prior surgeries (two on the left and two on the right) for carpal tunnel syndrome, none
provided any meaningful relief and possibly made his hands worse.
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CONCLUSIONS OF LAW

F. Is the petitioner’s current condition of il being causally related to the injury?

The medical records are replete with information establishing the petitioner suffers from bilateral carpal
tunnel syndrome and has undergone two surgeries in an attempt to cure or alleviate the effects of this medical
condition. The petitioner has received care from multiple doctors including specialists in the treatment of hand
and wrist related conditions. While the Arbitrator notes that medical records do not contain a specific statement
causally relating the petitioner’s bilateral carpal tunnel syndrome to the performance of his job duties for the
respondent other than Dr. Cullen’s note of May 29, 2014 that petitioner had “Bilateral CTS: Work related
overuse”. The Arbitrator also notes that there is no medical opinion that petitioner’s carpal tunnel syndrome is
unrelated to the performance of his job duties. That Arbitrator notes that the petitioner provided histories to his
physicians of repetitively using his hands in the performance of his job duties for the respondent. The petitioner
testified that he may have to handle upwards of 2,700 mouse cages every day and perform wellness checks on
between 3,000 to 4,000 cages on the weekends, which involves opening and closing cage doors and potentially
moving cages for smaller animals. The petitioner testified that he has been employed for the respondent since
1996 or 1997,

Based on the above, the Arbitrator finds that the petitioner’s bilateral carpal tunne! syndrome is causally
related to his repetitive work duties for the respondent, Northwestern University.

K. Is the petitioner entitled to prospective medical care?

The petitioner is seeking authorization and payment for a proposed carpal tunnel release for both hands.
This would be the third such surgery performed on both of his hands.

In support of the claim of medical necessity for the third bilateral carpal tunnel release surgeries, the
petitioner relies upon the opinions of Dr. Weinzweig. However, in Dr. Weinzweig's report of November 25,
2014 he states “there is no guarantee that there will be improvement of his symptoms due to significant injury to
the median nerves at this point.” (Px 11). The petitioner's second treating physician, Dr. Vender, noted that it
was not unusual for a patient to show permanent changes on electrodiagnostic studies, but they do not
necessarily have any clinical significance. To this extent, a diagnosis of carpal tunnel syndrome needed to be
correlated with a clinical presentation. Dr. Vender noted that the petitioner had an excellent clinical
presentation afier his repeat carpal tunnel release surgeries, and while he may always have some degree of
complaints they were not necessarily indicative of an ongoing nerve problem. Dr. Vender believed the
petitioner’s ongoing complaints were not of clinical significance and further surgery for the petitioner for this
condition would be contra-indicated. (Px 8). Dr. Fernandez examined the petitioner and opined that a third
carpal tunnel release for both hands would not be medically indicated. He stated there would be significant
added risk with little functional return. Dr. Fernandez also noted that there were no physical examination
findings or subjective complaints suppertive of a diagnosis of active median nerve neuropathy. (Rx 4). Finally,
Dr. Trotter in his UR report opined that the proposed third carpal tunnel release surgery for both hands was not
medically necessary, which is consistent with the opinions of Dr. Vender and Dr. Fernandez. (Rx 3).

While it is noted the petitioner continues to tender subjective symptoms including pain, numbness and
tingling in both of his hands, Dr. Vender noted that it would not be unusual for some residual electrical
diagnostic evidence and other symptoms to be present following the second carpal tunnel release. Even Dr.
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Malek, the surgeon performing the first carpal tunnel release, noted the petitioner may have a degree of
permanent nerve damage. Dr. Fernandez did not find any evidence of active carpal tunnel symptoms and opined
that a third carpal tunnel release surgery for both hands would be unnecessary and not medically indicated.
Even Dr. Weineweig, the peliiiune’s irealing physician, siafed ihai {here would be no guaraniee of
improvement of his symptoms due to significant injury to the median nerves. Though a neurolysis was also
proposed in addition to the carpal tunnel release surgery, the Arbitrator notes that both prior surgeries involved
neurolysis and provided no benefit. The petitioner had testified that neither of the prior two bilateral carpal
tunnel release surgeries provided any significant relief to his symptoms Dr. Weinzweig does not appear to be
proposing anything different than what was performed in the four prior surgeries and which offered no relief
according to the petitioner. As a result, the evidence in its totality suggests that the third surgery will also not
offer any benefit to the petitioner, and as such it cannot be said that the third proposed carpal tunnel release
surgeries are medically necessary to cure the petitioner’s symptoms. [t appears unlikely that the third carpal
tunnel release surgery would improve the petitioner’s symptoms at all. Finally, the arbitrator notes that the
respondent’s denial of the third surgery is based (in part) upon a utilization review report consistent with Section
8.7 of the Act.

Based upon all of the above, the Arsbitrator finds the petitioner failed to prove he is entitled to
prospective medical care in the form of the surgeries proposed by Dr. Weinzweig.

J. Were the medical services that were provided to the petitioner reasonable and necessary? Has the
respondent paid all appropriate charges for all reasonable and necessary medical services?

At issue appears to be treatment for the petitioner’s carpal tunnel syndrome condition after his discharge
from care by Dr. Vender, and it includes the medical bills of Dr. Wienzweig. Based on the foregoing evidence,
the Arbitrator awards medical expenses and orders the respondent to pay medical bills incurred on or before
October 4, 2016, the date of the final treatment in the medical bill of Dr. Weinzweig.

Based upon all of the above, the Arbitrator finds that the treatment of Dr. Weinzweig was medically
necessary and that the respondent is responsible for those medical charges (which are listed at $1,231.00) for
dates of treatment listed on the medical bill as October 28, 2014 through October 4, 2016 (Px 12) pursuant to
the lllinois Medical Fee Schedule. The parties agreed that the balance of the medical bills submitted into
evidence had already been paid. (T 5).

0. Other: Nature and Extent of Disability

The parties stipulated at hearing that, if the Arbitrator did not award further medical treatment in the
form of a third carpal tunnel release surgery for both hands, the Arbitrator would render an award for permanent
partial disability benefits. Since the third carpal tunnel release surgery for both hands is being denied as detailed
above, the following is the Arbitrator’s permanency award.

Section 8.1(b) of the Illinois Workers’ Compensation Act provides that, for accidental injuries occurring afier
September 1, 2011, permanent partial disability is established using the following criteria:

1. The reported level of impairment using an AMA impairment rating, The parties did not introduce an
impairment rating consistent with the AMA Guides to the Evaluation of Permanent [mpairment as contemplated
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in 8.1(a) of the Act. As such, the Arbitrator gives this factor no weight in determining permanent partial
disability.

2. The occupation of the injured employee; In terms of the occupation of the injured employee, the
Arbitrator noles that the petitioner is an animal care technician and is currently working full duty in that
position. Based on the petitioner’s testimony, the Arbitrator notes that this is a repetitive job and appears to
involve intensive use of hands in the course of performing the job duties. As such, the Arbitrator gives this
factor greater weight

3. The age of the employee at the time of the injury; The third factor, the age of the employee at the time of
the injury, provides that the petitioner was forty-six years old at the time of his accidental injury. This means
that the petitioner is now over half way through his expected work-life expectancy and has less years of work
ahead of him as compared to other individuals in the labor market. As such, the Arbitrator gives this factor the
appropriate weight.

4, The employee’s future earning capacity; The fourth factor is the employee’s future earning capacity. At
trial the petitioner testified that he has suffered no loss of earning capacity as a result of his work related injury.
The petitioner has testified that he continued to work full duty in the same position for the respondent following
both of his surgeries. As such, the Arbitrator gives this factor lesser weight,

5. Evidence of disability corroborated by the treating records;

The fifth factor is evidence of disability corroborated by the treating medical records. The medical records
establish that the petitioner did not have a good result from his two carpel tunnel release surgeries. He has
subjective complaints of pain, numbness and tingling in both of his hands and all of his fingers.
Electrodiagnostic studies showed the petitioner did have bilateral carpal tunnel syndrome, but both Dr. Vender
and Dr. Fernandez stated that a positive EMG is not necessarily indicative of an active disease process.
Moreover, Dr. Fernandez stated that the petitioner’s subjective complaints were not consistent with active and
ongoing carpal tunnel syndrome. Therefore, the Arbitrator gives this factor greater weight.

No single enumerated factor is the sole determiner of disability when determining permanent partial disability.

Based on all of the above evidence and weighing the factors described above, the Arbitrator awards 15%
loss of use of the right hand and 15% loss of use of the left hand under Section 8(e) of the Act.
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
) §S. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
Xl None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
RICHARD BALESTRI,
Petitioner, 1 8 i : : }: w ; @ 7
VS, 10 WC 45853
CITY OF CHICAGO,
Respondent.

DECISION AND OPINION ON PETITION FOR REVIEW PURSUANT TO §§19(h)/8(a)

This matter comes before the Commission on Petitioner’s Petition for Review Pursuant to
§§19(h)/8(a). Hearings were held in Chicago on June 22, 2017 and July 25, 2017 before
Commissioner Simpson. The parties were represented by counsel and a record was taken.

Findings of Fact & Conclusions of Law

1. Petitioner testified that his claim was adjudicated and on October 10, 2012, he was
awarded permanent partial disability benefits representing loss of 50% of the right leg
and 30% of his left arm. He continued to treat for his left arm after the arbitration
decision. He saw Dr. Stogin who performed tests and eventually performed revision left
ulnar transposition with compression of the nerve on March 25, 2015. He had postop
physical therapy and pain management at the Chicago Pain Center.

2. Petitioner also testified that the pain in his left elbow was about the same as it was after
Dr. Sonnenberg performed the initial surgery, but it was worse than it was prior to that
surgery. He has trouble driving, picking up/working with tools, and his grip is weakened.
He returned to work after Dr. Sonnenberg’s surgery, but retired in June 2012, His current
condition is worse than it was when he returned to work after that surgery.
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3. Besides physical therapy for his wrist after the 2015 surgery, he also had physical therapy
for his hips and left side of his low back. He had right-hip surgery in June 2010. After
the surgery there was a differential in the length of his legs. He started noticing pain in
his left hip in physical therapy and his gait was altered. 1t was also difficult to perform
some physical therapy because of pain in his back. He had treatment for his back after
his retirement with Dr. Fetzer at Rush. She administered four or five epidural steroid
injections. She also administered injections in his left hip and pelvis.

4. Currently, he had constant pain in his back, shooting down his legs. He treated for his
left hip with Dr. Berger, Dr. Nelson had initially performed the right-hip surgery. He
started treating with Dr. Berger on 6/24/13. He performed left hip replacement surgery
on 10/18/13. Dr. Berger felt that his left hip pain might be related to his back and he
referred Petitioner to Dr. Fetzer.

5. Petitioner testified he did not have left hip pain until after his right hip surgery. Now it
was painful to walk, sit, sleep, or lie down. He had seen his primary care provider a
couple of times for his back/groin pain. He also saw Dr. Gross for a section 12
examination at his lawyer’s request and Dr. Troy at Respondent’s request.

6. On cross examination, Petitioner testified he was 6°3” and 320 lbs. He had first ulnar-
nerve surgery prior to arbitration. He returned to work as a truck driver without
restrictions after that surgery. There was no mention of his left hip at the arbitration
hearing. He had claimed a back injury at arbitration, but the Arbitrator found only his
right hip and left arm conditions were related to his accident. He agreed that his back
injections were administered in 2014, four years after the incident in which he alleged he
hurt his back. He has no appointments scheduled for treatment of his back prospectively.

7. Petitioner also agreed that an MRI showed stenosis in his back and x-rays showed severe
osteoarthritis/degenerative disc disease in his left hip. He acknowledged that that
condition “could be” degenerative by nature. He was “‘pretty sure” that he testified that
he had no back pain prior to his accident. He did not recall filing a workers’
compensation claim against Respondent in 1995 alleging an injury to his low back. Nor
did he recall receiving a settlement for that claim. The Commission notes that on May
14, 1996, Petitioner’s claim, 95 WC 53825, was settled for $2,052.15 representing loss of
1% of the person-as-a-whole for an alleged injury to his low back.

8. On redirect, Petitioner testified that on May 3, 2010, he weighed about 282 Ibs, and he
gained weight after the accident and after both hip surgeries. When he returned to work,
he was restricted to what he could lift. His back symptoms changed after the accident
with constant shooting pain in his back tingling down to his legs. He did not recall losing
any time from work in 1995 because of a back injury. He had no treatment for his back
between 1995 and the date of the accident and worked every day during that period.

9. On re-cross, Petitioner testified “it could be™ that he weighed 348 Ibs by 2014. No doctor
has told him that his weight contributed to his low back pain.
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In the Arbitration decision, the Arbitrator noted that on May 3, 2010, Petitioner sustained
injuries when he slipped off the running board of his truck and fell on his right hip. Total
hip replacement was performed on July 21, 2010. Petitioner testified that he noticed pain
in his left forearm and numbness in some fingers when he awoke from anesthesia. An
EMG showed left median and ulnar polyneuropathy and carpal tunnel syndrome. Dr.
Sonnenberg opined that Petitioner’s left arm/hand symptoms were the result of brachial
stretch in the axilla, “most likely related to his hospitalization for his hip replacement
surgery.”

In the Arbitration decision it was noted that on September 13, 2011, Dr. Sonnenberg
performed anteriortransposition and neurolysis of the left median nerve. Petitioner
returned to work on November 16, 2011. Petitioner was seen by Respondent’s section 12
medical examiner, Dr. Fernandez, on July 26, 2012. He diagnosed residual ulnar
neuropathy, which was caused by positioning during the hip surgery. While he opined
that Petitioner was at maximum medical improvement and could return to work at full
duty, he left open the possibility that Petitioner might need a revision ulnar nerve
decompression. The Arbitrator found Petitioner’s conditions of ill-being of his right hip
and left arm were causally connected to his work accident. There appears to be no
mention of any alleged back injury in the arbitration decision,

The medical records presented at the instant hearing indicated that on June 24, 2013,
Petitioner presented to Dr. Berger with 4/10 pain in the left hip and groin. He had right
hip replacement in 2010. X-rays showed the right hip prosthesis was in good position
and it also showed severe osteoarthritis in the left hip. Dr. Berger noted that Petitioner
had failed conservative treatment and was a candidate for total hip replacement. On
October 18, 2013, Dr. Berger performed minimally invasive left hip replacement surgery
for osteoarthritis.

Petitioner still complained of persistent pain in the left hip radiating into the thigh six
months postop. X-rays showed no evidence of complications. Dr. Berger aspirated the
hip and sent it to the lab for a “cell count.” Dr. Berger thought that some of his
symptoms could be from his lumbar spine, which showed degenerative changes. Dr.
Berger referred him to Dr. Feltzer.

On April 3, 2014, Petitioner presented to Dr. Feltzer in the spine clinic. He complained
of 6/10 pain, and the hip “was cleared from contribution to his pain etiology.” Lumbar x-
rays showed moderate disc desiccation at L4-5 and facet spondylosis at L4-5 and L5-S1.
He also had grade 1 spondylolisthesis at L4-5. Dr. Feltzer diagnosed trochanteric
bursitis, spondylolisthesis at L4-5, and L4 radiculopathy. She noted that Petitioner had
not had a lumbar MRI and ordered one. She thought he was a candidate for a lumbar
ESI, pending the MRI. The MRI showed broad-based disc bulges L4-S1, with severe
foraminal stenosis. Dr. Feltzer administered an injection for the trochanteric bursitis, and
administered more injections over the following weeks.
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15. On December 23, 2014, Petitioner presented to Dr. Stogin for another opinion regarding
problems with his left arm. He had a hip replacement several years earlier, after which he
developed apparent left ulnar neuropathy. He had decompression surgery. He did not
have clear improvement postop. Petitioner indicated he was to have a transposition, but
the exam suggested the ulnar nerve remained posterior to the medial condyle. After his
examination, Dr. Stogin diagnosed probable cubital tunnel syndrome. Initially, Petitioner
would bring in the operative report. Petitioner understood that it was very possible that
they would not be able to return his arm to normal.

16. Dr. Stogin noted that the operative report indicated Dr, Sonnenberg performed an anterior
transposition of the ulnar nerve to a sub-muscular position. Dr. Stogin was skeptical of
“predictable improvement,” but Petitioner wanted “to try to turn over every stone.” He
ordered an EMG. The EMG suggested ulnar neuropathy that could not be localized.
There was also a question of some possible median neuropathy, but Petitioner had no
symptoms on the radial side of the hand. Dr. Stogin reiterated that he suspected there
was nothing he could do surgically, but he ordered an ultrasound “to turn over one last
stone.”

17. On March 25, 20135, Dr. Stogin performed revision of left ulnar nerve transposition with
decompression for persistent ulnar neuropathy after anterior transposition of the ulnar
nerve with compression of the ulnar nerve at the proximal edge of the left ulnar nerve at
the elbow.

18. Petitioner showed limited improvement postop. On May 14, 2015, Dr. Stogin reiterated
that the surgery was performed “as a last resort in the hopes that he might have some
improvement.” Petitioner reported he may have had less pain in his arm since surgery
but he still had numbness in fingers. He would see Petitioner again in October. There
are no additional records from Dr. Stogin.

19. On June 29, 2016, Dr. Gross performed a section 12 medical examination at the request
of Petitioner’s lawyer. Petitioner injured his left elbow/wrist/hand and right hip as a
result of a work accident in 2010. He had right hip surgery after which he had continued
pain and weakness in the right hip. He also developed low back pain, which became
gradually worse. In early 2013, he developed left hip problems and had left hip
replacement surgery on October 18, 2013. He retired from his work as a truck driver
because bouncing caused low back pain and leg weakness made it difficult to get into and
out of the truck. He also had two left elbow surgeries.

20. Currently, Petitioner complained of constant sharp shooting pain through the left mid-
arm, intermittent pain, reduced range of motion in the left elbow and arm weakness,
swelling and constant sharp pain in the left hand/wrist, bilateral hip pain, and constant
low back pain. His back constrains him from bending or lifting.
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After his examination, Dr. Gross’ diagnoses were residuals of left ulnar nerve injury,
residuals of low back injury, residuals of right & left hip injuries, and pre-existing
bilateral hip arthritis. He indicated that the 2010 accident significantly aggravated the
right hip arthritis.

Dr. Gross noted that Petitioner reported no low back pain prior to his accident, but
developed such pain shortly after the accident. The condition was sufficiently
symptomatic for an MRI to be performed on June 3, 2010. His low back pain was
initially “somewhat overshadowed” by his right hip pain. However, after the hip
replacement, his back was aggravated by physical therapy. In addition, “the combination
of altered body mechanics due to the low back pain and favoring the right lower
extremity caused symptoms to develop in the left hip.”

Dr. Gross also noted that Petitioner had another lumbar MRI in 2014, which appeared to
show his condition had worsened. He further opined that Petitioner suffered a back
injury that has been aggravated by physical therapy for his left arm and right hip, as well
as altered body mechanics. Unfortunately, the arm surgeries did not improve his
condition. He will need periodic prospective treatment for his back, hips, and left arm.
All of these conditions were causally related to his accident on May 3, 2010.

On December 5, 2016, Dr. Troy performed an Section 12 medical examination of
Petitioner at Respondent’s request. Petitioner was 6’3" and 365 Ibs. Dr. Troy noted that
Petitioner “presented with a history of injury to his left hip and his low back.” He
reported that on May 3, 2010 he slipped off his truck while getting out, twisted his right
hip, landed on a step, and fell to the ground. He was not sure whether he hit his back and
did not recall hitting his left hip, at that time. He was off work until November or
December 2011 at which time he worked full duty. He worked until about June 2012, at
which time he retired.

Dr. Troy answered interrogatories. He opined that Petitioner left hip arthroplasty was
secondary to “non-Workers’ Compensation advanced” degenerative joint disease of the
left hip. That diagnosis was not “a direct result of the injury that occurred on May 3,
2010.” He noted that Petitioner was able to work “uneventfully” after his right hip
arthroplasty from November 2011 to June 2012. Dr. Troy also diagnosed long-standing
degenerative disc disease of the lumbar spine, greatest at L4-5.

Dr. Troy also noted that Petitioner had a 1.4 cm leg-length discrepancy. “This leg length
discrepancy, along with his morbid obesity, caused an exacerbation of his pre-existing,
longstanding, degenerative process to his lumbar spine. All of this is non-Workers’
Compensation-related.” The treatment Petitioner received to date was appropriate,
irrespective of causation of his condition. Dr. Troy disagreed with the opinions of Dr.
Gross about the causal connection between Petitioner’s right hip and lumbar condition
and his work accident on May 3, 2010.
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Petitioner argues he is entitled to compensation for the second elbow surgery, the left hip
arthroplasty, and his low back condition. He seeks additional compensation of 258.4 weeks of
permanent partial disability benefits representing an additional loss of 30% of the left arm
(cubital tunnel syndrome), loss of 15% of the person-as-a-whole (lumbar spine), and 50% of the
right leg (left hip). Respondent argues that Petitioner did not prove a causal connection between
his left hip condition and subsequent arthroplasty, or his current lumbar condition. It notes that
none of Petitioner’s treating doctors ever related Petitioner current left hip and lumbar conditions
related back to the May 3, 2010 accident, and Petitioner had to rely on his “paid consultant,” Dr.
Gross.

The Commission concludes that Petitioner’s continuing lefi-arm problems are still related
to his original injury. The Arbitrator found that his left arm condition was caused by his
positioning at the time of his right hip surgery, an opinion with which Respondent’s Section 12
medical examiner, Dr. Fernandez, apparently concurred. The record indicates that Petitioner’s
left arm never really got better even after his first surgery. In addition, in 2012 Dr. Fernandez
even noted the possible need for revision ulnar surgery in his Section 12 report.

However, the Commission also finds that Petitioner did not sustain his burden of proving
that his current conditions of ill-being of his lumbar spine and left hip are causally related to his
work accident on May 3, 2010, but rather result from the natural progression of his degenerative
diseases.

The medical record establishes that Petitioner had significant pre-existing degenerative
disease in both his left hip and lumbar spine. His back issues spanned at least from 1995, when
he filed a workers’ compensation claim for a back condition for which he received a small
settlement, a claim and settlement that he could not recall at arbitration. Similarly, the records
show that Petitioner had severe degenerative osteoarthritis in his left hip. In addition, Petitioner
did not seek treatment for his left hip until June 2013, three years after his right hip arthroplasty.

While Dr. Gross opined a scenario that conceivably could causally relate Petitioner’s
lumbar and left hip conditions to the original 2010 accident/injury, that is not sufficient in itself
to establish causation. A Commission finding of a causal connection to his lumbar and left
conditions would require improper speculation on the part of the Commission. Therefore,
Petitioner’s Petition Pursuant to Section 19(h) is granted with regard to his left arm condition of
ill-being and denied regarding his left hip and lumbar conditions of ill-being.

The Commission notes that Petitioner has ongoing problems with his left arm. Dr.
Stogin, the surgeon who performed the latest surgery on his arm, acknowledged that he likely
would not return Petitioner’s arm to its “normal” condition with surgery. Currently, he has pain,
weakness, difficulty driving, and holding and using tools. Nevertheless, the Commission also
notes that Petitioner is retired and there is no loss of potential income from the ongoing
difficulties with his left arm. The Commission finds that an additional award of loss of 15% of
the left arm is appropriate in this proceeding under Section 19(h).
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In addition, while Petitioner included Section 8(a) in the description of his motion, he
does not seek any medical expenses in his brief. Petitioner is entitled for payment of any
outstanding medical bills associated with treatment of his left elbow condition. Finally,
Petitioner also filed a Petition for Penalties and Fees. However, it does not argue the issue in its
brief. The Commission denies Petitioner’s Petition for Penalties and Fees.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition for
Review Under Section 19(h) is granted, but only with regards to the condition of ill-being of his
left arm.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
an additional sum of $664.72 per week for a period of 37.95 weeks, as provided in §8(e) of the
Act, for the reason that the injuries sustained caused the additional loss of the use of 15% of his
left arm.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay any
outstanding medical expenses associated with treatment of his left elbow condition, under §8(a)
of the Act pursuant to the applicable medical fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceeding for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in the Circuit Court.

DATED:  APR 5- 2018 Cihbond A Bompir

~
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DLS/dw a~ ;
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STATE OF ILLINGIS ) Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Reverse [ ] second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
D Modify X’ None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Johnny Patterson,
Petitioner,
VS. NO: 15WC 41612

Qak Park Police Department, 1 8 E vﬁ'g C C @ 2 O 8

Respondent.
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical, temporary total
disability, permanent partial disability and being advised of the facts and law, affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 22, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in Cirtcuit Cot:t)
DATED: APR 5~ 2018 ‘] Z’““‘ '

0040318 [?ewin W. Lambotn
KWL/jrc

042 L‘ J‘me eninay

Mlchdr:l J. Brennah
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

PATTERSON, JOHNNY Case# 15WC041612

Employee/Petitioner

OAK PARK POLICE DEPARTMENT j. s

Employer/Respondent f E ;;J? C C @ 2 0 8

On 2/22/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.67% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1747 SEIDMAN MARGULIS & FAIRMAN LLP
STEVEN J SEIDMAN

20 N CLARK ST SUITE 700

CHICAGO, IL 50603

2461 NYHAN BAMBRICK KINZIE & LOWRY
WILLIAM LOWRY

20 N CLARK ST SUITE 1000

CHICAGO, IL 60802
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e = DRELERIS ) [ ] tojured Waorkers® Benefit Fund (§4(d))
)SS. [_] Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) | ] second Injury Fund (58(¢)18)
E None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Johnny Patternson Case #15 WC 041612
Employee/Petitioner
V.
. ay
Oak Park Police Department ¥ 0
Employer/Respondent E 8 E ﬂ C C @ 2 - 8

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of
Chicago, on December 7, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

[

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

5 D What was the date of the accident?

]:I Was timely notice of the accident given to Respondent?

[X Is Petitioner's current condition of ill-being causally related to the injury?

s D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the sccident?

5. [X] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
JTPD { ] Maintenance TID

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. |:| Other

OUNw

T Omm

ICArbDect9fb} 2110 100 1. Ramiolph Strect #8.200 Chicage, IL 60607 J12,814-6611 Toll free 866:352.3031  Websute: www Ince,if gov
Downstate offices: Collinsville 618:346-3450  Peoria 309/671.3019 Rackford 815:987.7297  Springficld 217.785-7084
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On the date of accident, May 3, 2015, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the nccident.

[n the year preceding the injury, Petitioner earned $90,402.00; the average weekly wage was $1 ,738.50.
On the date of accident, Petitioner was 58 years of age, ntarried with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent /as not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, 30 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of 0. The Parties agreed that Petitioner was paid PEDA benefits From May 3, 2015-May 3,
2016 and that Respondent was entitled to credit for TTD paid during that time, if an award is made.

Respondent is entitled to a credit under Section 8(j) of the Act for all claimed medical bills that it paid.

ORDER
Respondent shall pay Petitioner the claimed reasonable and necessary medical expenses in accordance with
§§8(a) and 8.2 of the Act, as is set forth below. '

Respondent shall pay Petitioner TTD benefits of $1,159.01/week for 18 weeks, commencing 5/3/2016
through 9/6/2016, pursuant to §8(b) of the Act, as is set forth below.

Respondent shall pay Petitioner disfigurement benefits of $735.37/week for 65 weeks, a3 provided in §8(c)
of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
—decision, and-perfects-a review-in-accordance with-the-Act-and Rules, then-this decision-shall be entered as-the ——
decision of the Commission.

STATEMENT OF INTEREST RATE [F the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in gjthes na change or a decrease in this award, interest shall not accrue.

February 22, 2016

Date

ICAthDee ()

1=

FEB 2 2 2017
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Petitioner was employed by Respondent as a police officer on May 3, 2015. He had worked for
Respondent as a police officer for over 25 years. Every year, he undergoes training; and they go over
Respondent’s rules and regulations, as well as any updates. The Oak Park Police Department Rules and
Regulations provide: “A member carries at all times the responsibility for the safety of the community and
discharges that responsibility by an immediate and intelligent response to any emergency.” (PX10) Petitioner
testified that Respondent’s policy is that an officer is not supposed to allow a crime to happen without taking
action, whether the officer is on duty or off duty. Ifa police officer witnesses a crime, he or she cannot just
stand there and allow it to happen; you have to announce your office and then use force if necessary to prevent
the crime or stay alive. Prior to May 3, 20135, Petitioner did not have any injuries to his right arm or right calf,

Petitioner worked the 12-hour “day watch” shift, patrolling from 6:00 AM to 6:00 PM. Petitioner was
scheduled to work on May 3, 2015. Petitioner was on his way from his home in Chicago to Respondent’s
facility. Respondent’s General Orders require that officers not wear identifiable uniforms or badges when not
onduty. Petitioner leaves his uniform shirts and vest in his [ocker at work. He was wearing his patrolman's
pants and his gun belt, as well as a Cubs jersey. He would not be officially on duty until he punched in at the
station, Petitioner parked his car in the alley behind his house, located at 326 West 103™ Street, and walked to
his garage to retrieve a protein shake to drink for breakfast on the way to work. As he walked back to his car,
Petitioner observed someone coming down the alley with a gun pointed at his face. Petitioner announced that
he was a police officer. A second assailant reached out and attempted to grab Petitioner, but Petitioner pulled
away, at which time the man yelled out *“shoot him, shoot him.” Petitioner put his hand over his face as the
first man began firing his gun, shooting Petitioner in the right forearm. The gunman was at the trunk of
Petitioner’s car; Petitioner was at the driver's side door. As Petitioner renched for his gun, the assailant shot
him on the left side of his body. Petitioner was shot in the right calf as he began to fire back. Petitioner fired
four shots. The gunman fled down the alley as Petitioner fired; at one poiat, Petitioner heard the gunman say,
“He shot me, man, he shot me.”

After the assailants left, Petitioner felt his leg go out from under him, and he fell. Petitioner grabbed his
phone, walked to the garage, and called the Chicago Police to let them know he'd been involved in a shooting,
He also called Respondent to let them know what had happened. He had a bullet wound in his right forearm,
had been grazed on his left side, and had suffered another bullet wound in his right calf.

The Chicago Fire Department crew noted that Petitioner's calf and arm were bleeding and painful,
caused by gunshot wounds as well as a graze wound to his flank. They took this history of injury: “Pt wasin
his garage leaving for work and 2 individuals started running at him with a gun shooting possibly a robbery, he
returned fire and he was struck in the rt calf entrance no exit, rt forearm entrance and exit, and a graze wound to
the left flank.™ The pasamedics controlled Petitioner's bleeding and transported him to Christ Hospital. (PX3)

Petitioner was treated in the trauma unit at Christ Hospital. It was noted that Petitioner had been shot in
the arm and the leg outside by his garage. On examination, the doctor hoted a gunshot wound to the right lower
mid leg, antero-lateral, and a second wound posterior medial and slightly more proximal; a graze wound about 3
cm superior to the left iliac crest at the posterior axillary line; and a gunshot wound in the ulnar aspect of the
distal right arm and a second wound at the ulnar aspect just distal to the elbow. [maging did not disclose any
bone fractures. Petitioner complained of pain in his right calf after multiple gunshot wounds. Petitioner was
diagnosed with open arm, leg, and flanks wounds, as well as acute pain due to trauma. Petitioner was unable to

3
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ambulate with a walker due to the pain; he was admitted to the SSU for pain control and scheduled fora
physical therapy evaluation for ambulation. (PX3)

Petitioner remained hospitalized overnight. On May 4, 20186, Petitioner underwent a physical therapy
evaluation, The therapist noted that Petitioner had a tense, guarded posture, with right leg pain between 3/10
and 3/10. Petitioner was uaable to tolerate weightbearing on his right lower extremity, and was unable to use
his right upper extremity with a walker to assist with ambulation, He was assigned a wheelchair and given
discharge recommendations of 24-hour assistance and physical therapy at home to be performed 2 to 4 times per
week. Petitioner was discharged at about 10:30 pm on May 4, 2013, (PX3)

On May 8, 20135, Petitioner followed up at Advocaie Chrisi vedicul Center, Wreating tlrough the frauma
center. Petitioner reported paresthesia in the fifih digit of his right hand, with delayed flexion. Petitioner’s
right upper extremity was positive for swelling and erythema. Petitioner stated that his right lower extremity
was without pain, swelling, or erythema at that time. It was observed that this wound was healing. Petitioner
was assessed with multiple gunshot wounds and an infection in his right upper extremity; he was prescribed
Keflex for the infection and Norco for the pain, and was continued on HHPT. (PX4)

On May 15, 20135, Petitioner returned to Advocate Christ Medical Center for follow-up treatment. He
gave the doctor his histary of injury: he was a 58-year-old police officer who sustained multiple gunshot wounds
to his right upper extremity, right lower extremity, and left flank during an attempted car jacking. [t was noted
that Petitioner’s right upper extremity gunshot wound, which had been infected, was no longer showing signs of
infection after treatment with Keflex. Petitioner reported paresthesia in the fifth digit of his right hand and poor
motor response. He complained of pain in his right lower extremity calfregion. (PX4, P0210.) It was noted
that Petitioner had increased swelling laterally and erythema to his gunshot wound holes, with pain on palpation
and a sensation of tightness. Petitioner was nssessed with neuropathy to his right upper extremity fifth digit and
an abscess in his right lower extremity. Petitioner was kept off work until reevaluation in fwo weeks. (PX4)

On May 29, 2015, Petitioner visited the clinic complaining of pain and swelling in his right lower
extremity. [t was noted that Petitioner’s ieg wes less swollen than it had been two weeks prior, and Petitioner
reported less poin with palpation relative to that earlier visit. Petitioner was instructed to continue icing and
elevating his right leg, and to apply an ACE wrap or compression sock to help reduce the swelling. (PX4)

On June 9, 2015, Petitioner followed up at Advocate Christ Medical Center. It was noted that Petitioner
was ambulating with a cane. Petitioner complained of increasing pain in his loteral left leg gunshot wound; the

doctor noted that The wound was becorning larger, with erythiema dnd a “purulent discharge.” — Thetightleg™ —
gunshot wound was noted to be slightly more swollen than the lef, positive for erythema and discharge,
mealodorous, yellow, and serous. The doctor noted the presence of a subcutaneous abscess. (PX4)

Petitioner was issued a Trauma Disability Form stating: “The aforementioned patient has been under my
care due to a traumatic injury sustained on 5/3/15.” Petitioner was kept on “No duty,” to be reevaluated on
June 12, 2015, (PX4)

On June 12, 2015, Petitioner returned for treatment of the infected wound in his right leg. It was noted
that Petitioner edema bilaterally in his lower extremity, with superticial infection of the right lateral gunshot
wound. Petitionier was given local anesthesia and the necrotic tissue around the infected wound was debrided.
{PX4)
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On July 14, 2015, Petitioner returned to Advocate Christ Medical Center. He was improving, and
ambulating well with a walker. Petitioner reported that his right lower extremity gunshot wound felt improved,
and that it was smaller than before. He reported numbness and tingling in his right fifth digit, but otherwise
reported no sensory deficits. The doctor noted a mild foul odor coming from the wound, and instructed
Petitioner to clean it with soap and water. (PX4)

From July 14, 2015 uati] May 24, 20186, Petitioner was engaged in physical therapy. (PX4.)

On May 27, 2016, Petitioner was released to return to work at full duty by Christ Medical Center. (PX4)
Respondent sent Petitioner for return to work clearance at its accupational health service, Loyola University
Medical Center, where he was taken off work and referred to a work-hardening program. Dr. Phillip
MeAndrew charted that he was mostly concerned about Petitioner’s stamina afier being off work for more than
a year; he stated that work hardening would help him improve that stamina, and that an FCE would help define
his physical abilities. (PX7)

Petitioner underwent work hardening at ATI Physical Therapy from August 19, 2016 until September 1,
2016. (PX8) On September 6, 2016, Petitioner was released back to work full-duty by Loyola University
Medical Center. Petitioner returned to work full duty at that time,

Petitioner was paid his full salary from May 3, 2015 until May 3, 2016, pursuant to PEDA. The
payments stopped right at the beginning of May 2016. Petitioner received no sick pay while he was undergoing
work hardening. During the period in which he was receiving pay, Respondent was “charging” Petitioner sick
time and putting his available sick time into the negative.

Toward the end of 2015, Petitioner earned income by working as a range instructor, assisting with the
paperwork portion of the job. The work was intermittent. The work did not require physical activity. In all,
Petitioner eamed approximately $1,500 for this work between May 4, 2015 and September 6, 2016. The
income may have been less than $1,500, and would not be much more.

Petitioner testified that he no longer feels any ill effects from his gunshot wounds. He has scars on his
leg and his arm from the injuries, which were displayed to the Arbitrator. There is an entrance wound on the
ulnar side of the forearm about an inch in diameter; an exit wound on the medial side of the elbow with a keloid
appearance about an inch in diameter; a medial wound near the top of the calf, about an inch in diameter; and a
large lateral wound on the back of the calf about the size of a baseball, with discoloration and visible tissue loss.

Petitioner has returned to full duty work as a police officer and is able to perform his job.

Chief Anthony L. Ambrose testified at the request of Respondent. He has been on the Oak Park Police
Department for 33 years. On May 3, 2015, he was Deputy Chief -Support Services Bureau. He was made
Police Chief on August 30, 2016. At 5:15am, when the shooting occurred, Petitioner was not on duty.
Petitioner was scheduled to begin his shift at 6:00am. Respondent’s officers are not permitted to wear their
uniform or badge when off duty. Respondent’s General Orders do not address when an officer is required to
take action during an occurrence when they are off duty. Such action is not required. The Chief believes that
Respondent’s Rules and Regulations require that an off duty officer take action if he becomes aware of criminal
activity in Qak Park. On cross examination, Ambrose stated that Qak Park does not require its officers to be on
duty 24/7. He did agree that 725 ILCS 5/107-16 (PX 9) applies to police officers. He thought that Petitioner
was sworn in the state and employed in Oak Park. Ambrose believes that Petitioner was acting as an individual,

3
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defending his property, at the time of the shooting. Return to work issues regarding Petitioner were handled by
the HR and Legal Departments at Respondent.

CONCLUSIONS OF LAW
The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below.

iN SUPPORT OF THE ARBITRATOR'S DECISION RELATED 1T0:

ISSUEC: Did an accident occur that arose out of and in the course of Petitioner's employment
by Respondent?

The Arbitrator finds that that Petitioner sustained accidental injuries which arose out of and in the course
of his employment by Respondent on May 3, 2015, based upon Petitioner’s credible testimony and his statutory
duty as a swomn police officer in linois (725 ILCS 5/107-16).

Palice officers are unique among employees, in that they can be suddenly called upon to act in the course
and scope of their employment at any time and place, regardiess of whether they are “on duty”. “While the
usual on-call employee is subject to the possibility of a specific summons emanating directly from his employer,
the policeman may be at any moment ‘called” into duty by events taking place in his presence, whether or not he
is technically off duty.” 1 A, Larson, Workmen’s Compensation Law § 16.17, at 4-208.44 — 4-208.48 (1990);
City of Springfield v. Industrial Comm 'n, 244 1ll.App.3d 408, 410-11 (4th Dist. [993). Thus, when a police
officer acts to prevent the commission of a crime, it is always considered to be an act in the furtherance of his
duties as a police officer regardless of the time or place:

The nature of a policemen’s [sic] job is that he be fit and armed at all times, whether on or off
duty, and subject to respond to any call to enforce the laws and preserve the peace. It is true that
his being considered ‘on duty’ at all hours of the day or night does not result in all of his acts
being deemed to have been taken in performance of his duties as a police officer. However,
since he is always obligated 1o attempt to prevent the commission of crime in his presence, any
action taken by him toward that end, even in his official off-duty hours, falls within the
performance of his duties as a police officer. T o

Banks v. City of Chicago, 11 11l.App.3d 543, 549-50 (1st Dist. 1973) (citation omitted) (emphasis added). Thus,
when Petitioner acted to prevent the commission of a crime in his presence on May 3, 2015, he acted in the
course and scope of his employment as a matter of law.

This case is analogous to Keller v. Industrial Commission. In Keller, a deputy sheriff was driving his
personal car from home to work at the sheriff's office, 125 [IL. App.3d 486, 486 (5th Dist. 1984) The road was
covered with ice and snow. /d. at 487. En route, the deputy spied a man driving recklessly and skidding on the
ice. The deputy pulled off the road so that he could tum around and pursue the driver to issue him a ticket. fd.
at 487-88. He was then injured in an automobile collision. [d. at 486. The Commission found that the deputy
was not acting in the course and scope of his employment. The appellate court reversed: “Here, from the
moment [the petitioner] sought to perform his proper duties, he was acting in the course of his employment.”
Id. at 489, Likewise, in the present case, from the moment Petitioner sought to prevent the commission of a
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crime in his presence. By announcing that he was a police officer and taking action against the assailants, he
was acting in the course of his employment.

Further, the injury arose out of Petitioner’s employment. “For an injury to ‘arise out of the employment
its origin must be in some risk connected with, or incidental to, the employment so as to create a causal
connection between the emplayment and the accidental injury.” Caterpillar Tractor Co. v. Indus. Comm 'n, 129
1. 2d 52, 58, 541 N.E.2d 665, 667 (1989) “[1]f the injury results from a hazard to which the employee would
have been equally exposed apart from the employmeat, or a risk personal to the employee, it is not
compensable™—but “[i]f an employee is exposed to a risk common to the general public to a greater degree than
other persons, the accidental injury is also said to arise out of his employment.” /d.

While it may be true that Petitioner’s risk of being targeted by criminals near his place of residence was
no greater than that faced by the general public, Petitioner’s risk of being shot during that encounter was far
greater due to his professional obligation to stop a crime from being committed in his presence. Petitioner
testified that, per Respondent’s policy, an officer is not supposed to allow a crime to happen without taking
action, whether the officer is on duty or off duty. Petitioner’s understanding of his obligations mirrors the
obligations of Illinois police officers set forth by statute:

It is the duty of every sheriff, coroner, and every marshal, policeman, or other officer of an
incorporated city, town, or village, having the power of 2 sheriff, when a criminal offense or
breach of the peace is committed or attempted in his or her presence, forthwith to apprehend the
offender and bring him or her before a judge, to be dealt with according to law; to suppress all
riots and unlawful assemblies, and to keep the peace, and without delay to serve and execute all
warrants and other process to him or her lawfully directed,

725 ILCS 5/107-16. This duty has been construed broadly: [Ilinois courts hold that a policeman “is always
obligated to attempt to prevent the commission of crime in his presence.” Banks v. City of Chicago, 11
ll.App.3d at 549-50 The duty to prevent commission of a crime is only found not to apply when the officer’s
conduct s “entirely in pursuit of personal goals.” Garnerv. City of Chicago, 319 L. App.3d 255, 262 (2001)

Certainly, Petitioner was not acting entirely in the pursuit of personal goals when he acted to prevent the
commission of a crime on May 3, 2015; Garner v. City of Chicago compels this conclusion. In Garner, a police
officer was off-duty and meeting in his own, privately owned vehicle with a woman with whom he was carrying
on an extramarital affair. 319 [IL. App.3d at 259. The officer’s vehicle was approached by a man with an
autornatic handgun. 319 L. App.3d at 259. The police officer exited his vehicle carrying a gun of his own; a
struggle ensued, and the police officer was mortally wounded by multiple gunshots. /d. The police officer’s
surviving family members sued for benefits, alleging that he was killed in the act of duty. /d. The court noted
that there was no dispute as to the fact that the shooter was brandishing a weapon on a public street prior to the
struggle; citing Banks, the court therefore found that in attempting to disarm the man, the decedent police officer
was acting in the furtherance of his duty pursuant to 725 ILCS 5/107-16. Here, similarly, there is no dispute as
to the fact that Petitioner was approached by a man brandishing a handgun in a public alley; thus, in attempting
to apprehend the man, Petitioner was acting in the furtherance of his duty pursuant to 725 ILCS 5/107-16.
Additionally, an off-duty police officer may be subject to a greater risk of injury by criminals, due to his status
as a police officer and carrying his service weapon. The criminal may recognize the police officer, or take more
harmful action because the officer has a weapon. [n such situations, a police officer’s risk of injury is greater
than that of the public at large due to his/her occupation.
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Although Respondent contends that Petitioner’s duty to apprehend criminals extends only to the territory
of the municipality which employs him, the courts have found that a police officer’s authority to act actually
extends throughout his or her entire police district:

A police officer has authority to act not only within the corporate limits of his or her municipality
but throughout his or her police district, which consists of “{t]he territory which is embraced
within the corporate limits of adjoining municipalities within any county in this State.”
Moreover, this court has indicated that an officer may make an arvest outside of his jurisdiction,
as long as the arrest is made in 2 municipality within the same county as the officer’s jurisdiction.

[Harroun v. Addison Police Pension Bd., 372 Il.App.3d 260, 264-65 (2d Dist. 2007) (citations omitted). In this
case, Petitioner is a police officer of the Village of Oak Park, and he acted to prevent the commission of a crime
in the City of Chicago. Both QOak Park and the City of Chicago are within Cook County, both within the same
police district and they share a border at various points (albeit not at 10300 South).

[n short: Petitioner was subject to {llinois law imposing a duty to apprehend those committing a criminal
offense in his presence, and he was within his own police district when he carried out that duty. Petitioner was
obligated to act to prevent the commission of a crime on the moming of May 3, 2015. The fact that he was the
victim of the crime in the alley behind his house does not make his risk of injury a personal risk, such that the
injuries do not arise out of his employment as a police officer and does not take his injuries out of the course of
his employment when he chooses to follow 725 ILCS 5/107-16.

At the moment that Petitioner announced his office znd took action pursuant to 725 ILCS 5/107-156,
injuries sustained arise out of and in the course of his employment by Respondent as a police officer.

ISSUE F: Is Petitioner's current condition of ill-being causaily related to the injury?

Petitioner's current condition of ill-being (status post gunshot wound to the right arm with residual
scarring, status post gunshot wound to the right leg with development of infection with scarring and tissue loss,
25 observed and described by the Arbitrator) is causally related to the injury, based upon Petitioner”s testimony
and the medical records.

ISSUE—J: — Whistmedical billsareindispute? - . ———— =ERem

Petitioner’s claimed medical bills were itemized on an attachment to the Request for Hearing form and
submitted with the corresponding medical records {Petitioner’s Exhibits 2 ~ 8). Respondent is self-insured for
group health benefits. The submitted bills are found to be reasonable and necessary to cure or relieve the effects

of the injuries and are awarded, pursuant to §§8(2) and 8.2 of the Act. Respondent is entitled to a credit for all
bills paid.

I[SSUEK: What temporary benefits are in dispute?

Respondent paid Petitioner a full year of PEDA benefits, from May 3, 2015 until May 3, 2016.
Petitioner returned to work on September 6, 2016. Petitioner therefore claims that he is entitled to an award of
TTD benefits from May 3, 2016 until September 6, 2016.

8
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The Parties agreed that they would resolve issues regarding sick pay and vacation time that Petitioner
was charged from May 3, 2015 unatil May 27, 2016.

Respondent argues that Petitioner is not due TTD because Petitioner’s injuries of May 3, 2015 did not
arise out of and in the course of his employment by Respondent. Based upon the Arbitrator's ruling regarding
Issue C, above, Petitioner is owed all outstanding TTD benefits.

In this case, Petitioner’s work as a range instructor does not preclude an award of benefits. He clearly
could not have returned to work as a police officer until he completed PT and work hardening, Petitioner
assisted with paperwork and classroom instruction towards the end of 2015. Petitioner testified that this work
was occasional and intermittent; he was only able to work 2 or 3 classes per year. All told, Petitioner earned
only $1,500 for this work between May 4, 2015 and September 6, 2016." See: Zenith Company v. Industrial
Commission, 91 111.2d 278 (1982)

In al), Petitioner was off of work for 70 and 1/7 weeks (from May 3, 2015 to September 6, 2016); he was
unpaid for 18 of those weeks (from May 3, 2016 to September 6, 2016). A combination of Respondent’s HR
Department, Legal Department and the occupational physicians at Loyola kept Petitioner off work from May 27,
2016 to September 6, 2016. Petitioner was not at MMI until he cleared the required therapy and successfully
completed the FCE recommended by Respondent’s physicians. He is entitled to an award of TTD for this time
period. See: Interstate Scaffolding, Inc. v. Illinois Workers'® Compensation Commission, 236 T11.2d 132 (2010)

L. What is the nature and extent of Petitioner's injuries?

Petitioner honestly testified that he did not experience any residual complaints from his injuries. He did
sustain significant scarring from the gunshot wounds, as was observed by the Arbitrator and described in the
Record. The Arbitrator finds that the injuries sustained caused serious and permanent disfigurement to the right
arm and right leg to the extent of 65 weeks of disfigurement, in accardance with §8(c) of the Act.
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STATE OF ILLINOIS ) IZI Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [:l Reverse D Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
[ Modify <] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Sherrie Rosen,

Petitioner,

vs. NO: 11WC 8901

ECHO, 18IWCCO0209
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of medical, permanent disability,
temporary total disability, causal connection and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 28, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $6,800.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File foyReview in Circuit Court.

[

DATED: APR 5 - 2018 /s.\ 17 ﬁﬁﬁ%w{/"mﬂb«
0040318 Mi‘élﬁaf.l J. Brennan

MIB/jrc

052 L LJ {’V{;—-«_

Kevin W. Lamborn

[t I

Thomas J. TyrrellU / ~




' ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ROSEN, SHERRIE " Case# 11WC008901
Employee/Petitioner 11WC008902
11WC008903

e e i181WcCCco209

On 2/28/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed. :

If the Commission reviews this award, interest of 0.67% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MICHAEL P CASEY

741N DEARBORN ST 3RD FL
CHICAGO, IL 60654

1120 BRADY CONNOLLY & MASUDA PC
STEVEN L MILLER

10 5 LASALLE ST SUITE 900

CHICAGQ, iL 60603-1016



STATE OF ILLINOIS ) [ tnjured Workers' Benefit Fund (§4(d))
)SS. (| Rate Adjustment Fund (§5(g)

COUNTY OF COOK ) [ I second Injury Fund (§8(e)18)

K‘ None of the above

ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
SHERRIE ROSEN Case # 11 WC 8901
Employee/Petitioner
V. Consolidated cases: 11 WC 8902
18I1CCO209 "=
E.C.H.O.

Employer/Respondent.

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party. The matter was
heard by the Honorable MARIA S. BOCANEGRA, Arbitrator of the Commission, in the city of CHICAGO, on 9/20/16 and
12/15/16 . After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,
and attaches those findings to this document.

DiSPUTED ISSUES
A l:l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[ ] What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner’s current condition of ill-being causally related to the injury?
I:l What were Petitioner's eamings?
l___| What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K What temporary benefits are in dispute?
[JTPD (] Maintenance K TTD

L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N.

SrEmommyY oW

Is Respondent due any credit?
0. l:’ Other

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-661)  Toll-free 866/352-3033  Web site: www.iwee. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671.3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 11/16/10, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Pctitioncr's current condition of ill-being i cavsally related to the accident,

In the year preceding the injury, Petitioner earned $66,167.60; the average weekly wage was £1,654.72.

On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent kas not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0.00 for TPD and $0.00 for other benefits, for a total credit of $0. Respondent is
entitled to a credit under Section 8(j) of the Act for medical group insurance benefit payments made.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $0 for 0 weeks, as provided in Section 8(b)
of the Act.

Respondent shall pay such reasonable and necessary medical services as provided in Section 8(a) and 8.2 of the Act.
Respondent shall be given a credit for medical benefits that have been paid, including but not limited to those identified
in Rx4, and Respondent shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, included but not limited to those payments identified in Px16a-b, as provided in
Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 10 weeks, because the
~ mjuﬁeummneicamedmz%Josaoﬂm&pmmaumhnE,a&moﬂdeﬁnﬁdeMﬁAct. e

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days afier receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

2-28-2017
Signaturc of Arbitrator Date

FEB 2 8 b1
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BACKGROUND

Sherrie Rosen (“Petitioner”) alleged injuries arising out of and in the course of her employment on
9/28/10, 11/16/10 and 1/20/11 with E.C.H.O. (“Respondent”). Ax1-3. On 9/20/16 and 12/15/16, the parties
proceeded to arbitration. As to all claims, the following issues were in dispute: causal connection, liability for
unpaid medical bills, temporary total disability and nature and extent of the injuries. The following is a
recitation of the facts adduced at trial, along with conclusions of law.

FINDINGS OF FACT

A. Date of accident September 28, 2010 claim number 11 WC 8902

Petitioner and Respondent stipulated to an accident of 9/28/10, arising out of an in the course of her
employment with Respondent. Ax2. Prior to this date, Petitioner said she did in fact have problems with her
chest and breasts. Specifically, Petitioner had breast cancer for which she underwent a double mastectomy on
10/1/01. She eventually underwent surgery for tissue expansion followed by surgery for breast implants in 2002
or 2003. Between the time of her implantation surgery and her first work accident, Petitioner had no problems
with her implants or her breast area. She also had no prior cervical/neck or middie back problems.

Petitioner worked as a teacher for Respondent, where she worked with handicapped adult children
suffering from multiple handicapping conditions. Her duties included dealing with physical activities, getting
students off of buses, undressing them, escorting students, feeding, cleaning up after breakfast, providing
bathroom assistance, assisting with diaper change, conducting morning activities, dressing students to go home
and helping lift students in and out of chairs or off of a floor as needed.

On 9/28/10, Petitioner suffered injuries to her chest area when a student punched her very hard in the
chest between her breasts. The male student was 6’3 and weighed approximately 275 pounds. She noticed pain
in her arm, wrist and chest. She then saw a nurse and completed an incident report. Px1. For this injury, she
treated with Ingalls for neck, left wrist, left hip, mid back and low back. Px3:54-59. Petitioner underwent
physical therapy at Ingalls through the end of October. Px2. There, Dr. Akhtar recommended she continue to
see Dr. Dreyfus, who specialized in both orthopedics and plastic surgery. She was placed on light duty.

On 11/2/10, Petitioner followed up at Ingalls Occupational. She was diagnosed with chest contusion and
low back pain. She was released to full duty and ordered to follow up. She underwent a chest x-ray which was
normal. Px3, Px5. She said she lost time because of her pain in her chest, arm and back. Eventually, Petitioner
Wwas approved to see Dr. Dreyfus and on 8/7/12, underwent bilateral replacement of both breast implants at
Ingalls relative to her first work accident. Px3. Pre-op diagnosis was traumatic injury with deformity and
contracture of bilateral breasts. She continued to follow up with Dr. Dreyfus and was given a prescription for
therapy. During this time, she felt some pain radiating from her chest area down her arms, along with tingly
finger tips. When she bent down, she experienced pain under her breast area. She last saw Dr. Dreyfus in 2013
and at that time had no restrictions or future medical recommendations.

B. Date of accident November 16, 2010 claim number 11 WC 8901

The parties stipulated to an accident of 11/16/10, arising out of an in the course of Petitioner’s
employment with Respondent. Ax1. Petitioner testified that on this date she attempted to scooch an agitated
male student back into a table. While trying to lift and scoot the chair, she injured her chest, neck and back.
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She felt like she pulled her muscles. She again reported the incident and completed an incident report. Px4.
She was seen at Ingalls Urgent Care and was eventually referred for physical therapy with ATI Physical
Therapy. On 11/17/10, Petitioner presented to Ingalls with back pain and left groin pain. Px3:40-41. X-ray of
the cervical spine showed moderate degenerative changes from C2-C7. Px3, Px5. X-ray of the lumbar spine
showed mild to moderate multi-level degenerative changes, greatest at L3-S1.

Petitioner testified she recalled seeing Dr. Izquierdo on 11/30/10, who examined her breasts at the
request of Respondent relative to her first work accident. On 12/6/10, Petitioner saw Dr. Bernstein at the
request of Respondent for her neck and back. Following her second work accident, Petitioner continued to
work. Petitioner testified that during this time, she was referred to physical therapy with ATI and was still
awaiting approval to see Dr. Dreyfus.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The parties stipulated to an accident of 1/7/11, arising out of an in the course of Petitioner’s employment
with Respondent. Ax3. On that date, Petitioner injured her upper back, neck and shoulder while lifting an adult
student, who was experiencing a seizure and needed aid in lifting to a safe position. She reported the incident
the same date and sought medical treatment. Px6.

On 1/9/11, Petitioner presented to Ingalls Memorial Hospital with back pain and a thoracic strain. Px3.
She related she worked with handicapped children and had done some heavy lifting over the past few days. It
was noted to have possibly occurred from repeated lifting of handicapped adulis. Exam of the back showed
paraspinal tenderness. X-ray of the thoracic spine showed shallow scoliosis without acute findings. Px3.
Petitioner was prescribed ibuprofen and Tylenol and discharged. From 1/10/11-1/13/11, Petitioner saw Dr.
Bremen, D.C., of Brementowne Chiropractic. Px14. He diagnosed cervicalgia, degeneration, spondylosis,
spasms, segmental dysfunction and thoracicalgia. He referred her back to her primary doctor and noted a
possible referral for pain management.

On 1/17/11, Petitioner saw Dr. Robinson, who ordered an MRI of the lumbar spine. Px9. A total bone
scan showed minimal arthritic changes in the right knee but otherwise unremarkable scan. Px5. Dr. Robinson
released Petitioner to sedentary work only with a 10 pound lifting restriction. Px9. He diagnosed Petitioner

______ with lumbago on the right, thoracic or lumbosacral neuritis or radiculitis, T8-9 bulge on the left and
degeneration of lumbar or lumbosacral intervertebral disc. /d. On 1/26/11, MRI of the lumbar spine showed
degenerative changes greatest at L4-L5, protrusion at L.5-81. Px5.

On 2/8/11, Dr. Robinson saw Petitioner and his diagnosis was unchanged. The doctor added myofascial
pain, facet dysfunction and a right L4-5 HNP of unclear significance. Petitioner remained on sedentary work
duty. Petitioner was prescribed Flexeril and physical therapy 2-3 times per week for 4 weeks. Px9. Therapy
took place at ATI Physical Therapy. Px10. Petitioner stated that during this time, she continued to teach.

On 2/13/12, Petitioner related to Ingalls that she was at work leaning over a table for a long period of
time and went to stand up and complained of pain in the mid lower back radiating bilaterally. Petitioner said her
pain started at 1pm that aftemoon. She was diagnosed with lumbar strain, prescribed Vicodin, ibuprofen,
heat/massage, light duty and discharged home.
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Today, Petitioner notices that since her implants were replaced, it has caused thin skin, resulting in
scarring and puckering. She notices her scars are longer and tighter than before. Regarding appearance, she
testified Dr. Dreyfus tried to achieve symmetry but she did not think they are the same. Petitioner said she
experiences chest pain and has a hard time lofting and pulling. When bending, she has pain in the rib area near
the breasts. She has difficulty bowling and carrying a bowling ball and fishing in casting and reeling. She also
has pain in her shoulders, neck and lower back, which she says were injured during the second and third
accidents. Petitioner takes Tylenol and Ibuprofen as needed and retired one year prior to her hearing. Petitioner
stated that following her breast surgery, she returned to her same job but noticed she was not able to do all of the
things as before. She said her lifting of students changed because she did not have physical strength to do that
and she relied on assistance. At home, she notices difficulty with vacuuming, lifting items and pushing/pulling.

On cross, Petitioner admitted to other work comp claims unrelated to this in which she sought some
treatment. She agreed that for her neck and back injuries, Ingalls diagnosed sprain/strains. Following her
second work accident, Ingalls released her to full duty. Petitioner confirmed she never received injections for
her neck or back. Petitioner further agreed that she last saw Dr. Dreyfus for her breasts in May 2013. She has
not current treatment recommendations from Dr. Dreyfus. Petitioner also confirmed she has not seen a
chiropractor since her low back and neck injury. Petitioner agreed that her PT was for gaining movement from
reconstructive breast surgery and not for her neck and back.

Repgarding her teacher pay, she confirmed she can elect to be paid thru the year or pay can be increased at
the end of a school year. She confirmed there are either 21 or 26 pay periods. She elected to be paid throughout
the calendar year. She received her regular paycheck, which included sick time on them, and did not go without
any pay. Petitioner confirmed she used sick time and received full pay on 10/1/10, 10/6, 10/20, 11/1-11/3,
11/12, and 11/17-11/18/10. Petitioner also missed 1/10/11-1/17/11 as a result of her being off work from her
work accident. She received her full pay by using sick days and did not receive TTD. She also missed 8/6/12-
8/19/12 for her breast surgery but used no sick time as she was out of school on summer break and she was also
free to work anywhere during this time. In all, Petitioner agreed she was off of work for approximately 23 days
for all work accidents and was paid for this time off using sick time and 2 personal days.

CONCLUSIONS OF LAW

Arbitrator’s Credibility Assessment

The Arbitrator observed the demeanor of the Petitioner during examination and cross-examination. The
Arbitrator considered the testimony of this witness in light of all of the other evidence in the record. The
Arbitrator finds that Petitioner was a credible witness.

ISSUE (F)  Is Petitioner’s current condition of ill-being causally connected to the injury?
A. Date of accident September 28, 2010 claim number 11 WC 8902

With regard to the accident date of 9/28/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner had no immediate past problems with her chest, bilateral breast implants, neck, low
back that caused her to seek medical treatment. The weight of credible evidence demonstrates that Petitioner’s
work accident of being punched in the chest caused, in part, her breast implants to become damaged or
deformed, ultimately requiring treatment and surgical replacement of the implants. She credibly described an
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acute and immediate onset of pain in the chest, neck, low back, left arm and left wrist with noticeable redness
and soreness in the chest. Her recollection and description is consistent with her timely and equally credible
medical treatment records.

Dr. Dreyfus described the traumatic event of 9/28/2010 is the cause of the condition for which he treated
her. Similarly, Respondent’s Section 12 examiner, Dr. Izquierdo opined in his medical report that the condition
of Petitioner’s breasts which he examined was causally related to the traumatic event of 9/28/2010. Petitioner
continued to seek treatment for her breasts through 2013, having undergone reconstructive/implant surgery in
2012. Based on the foregoing as well as the record as a wholc, the Asbitrator finds that the weight of credible
evidence demonstrates that Petitioner’s current condition of ill being with regard to the bilateral breasts, chest,
neck, left arm and left wrist, under a chain of events theory, are causaily related to the work accident of
9/28/2010.

B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 11/16/2010 the Arbitrator finds that the weight of credible
evidence demonstrates that Petitioner was pushing a chair with a student who was very agitated and rocking
back and forth seated in the chair into it into the table so that the student would be safe and not injure himself or
those around him. The chair did not slide on the floor and Petitioner had to pick it up to move the chair with the
student seated in it into the table. Petitioner felt an immediate pain in her chest, neck and back as if she had
puiled muscles. That history is given to the initial medical providers. She had no problems with thesc body parts
before the date of the accident. The Arbitrator finds that based upon the weight of credible evidence that
Petitioner’s current condition of ill being with regard to the neck back and chest is causally related to the
accident of 11/16/2010.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/2011 the Arbitrator finds that the weight of credible
evidence demonstrates that on that date Retitioner was lifting a student.who was experiencing a seizure disorder.
While attempting to lift the student she felt an immediate onset of pain in her neck, back, lower back, upper
back and shoulders. Medical records confirm Petitioner injured herself lifting.

Petitioner sought timely treatment and was diagnosed with sprain/strains. The Arbitrator finds that
based upon the weight of credible evidence Petitioner’s current condition with regard to her neck, back, lower
back upper back and shoulders are causally related to the accident of 1/7/2011.

ISSUE () Were the medical services that were provided to Petitioner reasonable and necessary?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the foregoing issue of causation, the Arbitrator finds that
Petitioner’s medical treatment for all three dates of accident were reasonable and necessary to treat her bilateral
breast condition, chest contusions, lumbar and cervical sprain/strains. This treatment was conservative and
necessary in nature in order to address each of her work injuries. Respondent shall pay such reasonable and
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necessary medical services as provided in Section 8(a) and 8.2 of the Act. Respondent shall be given a credit
for medical benefits that have been paid, including but not limited to those identified in Rx4, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, included but not limited to those payments identified in Px16a-b, as provided in Section
8(j) of the Act.

ISSUE (K)  What temporary benefits are in dispute?
A. Date of accident September 28, 2010 claim number 11 WC 8902

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the issue of accident and causal connection, the Arbitrator
concludes that Petitioner is entitled to temporary total disability (TTD) for the time that she was off of work due
to her chest, bilateral breast, back and neck injuries sustained as a result of this injury. Ax2. The weight of
credible evidence demonstrates that Petitioner was off 10/1/ 10; 10/6/10; 10/20/10; 11/01/10 through 11/3/ 10;
and 8/6/12 through 8/19/12 representing 2-6/7™ weeks as a result of the injury sustained in this work accident.

Respondent seeks a credit for the sick time paid during this time. The Arbitrator finds that Respondent
is not entitled to credit for the sick days which Petitioner used while she was off on these dates. Respondent
failed to meet its burden for credit under 8(j) in that it failed to present evidence that Petitioner such leave in
lieu of TTD compensation. In support thereof, the Arbitrator relies on Tee-Pak, Inc. v. Indus. Comm’n, 141 Il
App. 3d 520, 490 N.E.2d 170 (1986), which found that the employer was not entitled to a credit under Section
8() where it failed to show claimant’s salary payments received were limited to occupationally related
disabilities, noting that "the employer receives no credit for benefits which would have been paid irrespective of
the occurrence of a workers' compensation accident. Id. at 529. Tee-Pak found that there was evidence from
which the Commission could infer that the employer intended its employees to collect both TTD benefits and
salary payments for the same period of time. Consistent with Tee-Pak, the Commission has found an employer
is not entitled to credit under Section 8(j) where there is no evidence presented that an employer intended its
employees to receive benefits in liew of TTD payments, as those benefits would have been paid irrespective of
the occurrence of a workers’ compensation accident. See, 12 IWCC 1082 (sick pay), 08 TWCC 0900 (sick pay),
1999 1IC 0623 (vacation pay). In contrast, in Elgin Bd. Of Edu. School Dist. U-46 v. Jil. Workers' Comp.
Comm 'n, 409 I1l. App. 3d 943, 949 N.E.2d 198 (1st Dist. 2011), the employer presented evidence that the
claimant received a letter indicating that employees had the option of using eamned sick leave in order to receive
full pay for an absence resulting from a work injury, that human resources would automatically charge sick
leave when an employee was absent because of a work related injury unless directed otherwise and that once
sick leave was exhausted, the employee would be placed on temporary total disability benefits. The employer
argued, and the appellate court agreed, it was entitled to a credit under 8(j)(2) for wages paid to claimant in lieu
of TTD benefits. Here, because no such evidence was presented, no credit is awarded.

Thus, for 11 WC 8902, Respondent shall pay Petitioner temporary total disability benefits of
$1,103.14/week for 2-6/7'" weeks, commencing 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary
total disability benefits that have accrued from 10/1/ 10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, and shall pay the remainder of the award, if any, in weekly payments.
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B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident of 11/16/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 11/17/10 and 11/18/10 as a result of the work injury. Under the Act, no
TTD is due. Thus, for 11 WC 8901, Respondent shall pay Petitioner tempuorary total disability benefits of §0
for 0 weeks, as provided in Section 8(b) of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/11 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 1/10/11 through 1/17/11 representing 1 week as a result of the work injury.
This time off of work was pursuant to her treating doctor’s orders. Thus, for 11 WC 8903, Respondent shall
pay Petitioner temporary total disability benefits of $1,103.14/week for 1-1/7™ weeks, commencing 1/10/11
through 1/17/11, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary total
disability benefits that have accrued from 1/10/11 through 1/17/11, and shall pay the remainder of the award, if
any, in weekly payments. No credit for sick leave pay is awarded as previously noted, supra.

ISSUE (L)  What is the nature and extent of the injury?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully sct
forth herein. All of the consolidated claims occurred on date prior to September 1, 2011 and therefore are not
subject to the terms of Section 8.1b of the Workers Compensation Act.

Petitioner testified at hearing that she continues to experience pain in the chest, weakness in her arms,
limited range of motion in her shoulder and neck which limits her ability to lift and pull. She experiences pain
in the rib cage under the breasts which she did not have before the accident. Bending over causes this pain.
Petitioner also noted asymmetry in her breasts. She no longer bowls because of pain on the right side; she
bowled once a week before the September 28, 2010 accident and has attempted to bowl one time subsequent to

_____that accident and the pain was such that she could not continue. Her activities using a fishing rod and reel doing

casting are limited because of pain in the neck shoulder and back. She required assistance of coworkers to do
lifting and assisting in dressing and undressing the students which she did prior to the September 28, 2010
accident without assistance. The Arbitrator notes that Petitioner’s testimony on this issue did not specify or
attribute any one particular limitation to any one particular accident or accidents. Rather, most of Petitioner’s
complaints and/or limitations, on the whole, however, appear or suggest to be connected to Petitioner’s breast
injury and surgery, neck pains and back pains. Petitioner agreed that she had no treatment for any of these
injuries since 2013 and had no future recommended treatment. She further agreed that as to her neck and back
injuries, Ingalls diagnosed her with sprain/strains. Petitioner has since relired.

A. Date of accident September 28, 2010 claim number 11 WC 8902

In light of the foregoing, for case 11 WC 8902, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 10% loss man as a whole.
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Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 50 weeks, because the
injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

B. Date of accident November 16, 2010 claim number 11 WC 8901

In light of the foregoing, for case 11 WC 8901, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 2% loss man as a whole.
Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 10 weeks, because the
injuries sustained caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

In light of the foregoing, for case 11 WC 8903, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 3.5% loss man as a whole.
Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 17.5 weeks, because
the injuries sustained caused the 3.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

2-28-2017
Signature of Arbitrator Date
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STATE OF ILLINOIS ) [E Affirm and adopt (no changes) I:I Injured Workers' Benefit Fund (§4(d))
) 8S. |:| Affirm with changes |:, Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse |_] second Injury Fund (§8(e)18)
[_] pTD/Fatal denied
D Modify IZ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Sherrie Rosen,
Petitioner,
VS, NO: 11WC-8902

ECHO, 18IWCC021¢

Respondent.
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of medical, permanent disability,
temporary total disability, causal connection and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 28, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $36,700.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court,

APR 5 - 2018
DATED:

0040318 Michael J. Brennah
MJB/jre
052

Kevin. W. Lamborn

/ rf?///’%%

Thomas J. Tyrrg)l



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

"ROSEN, SHERRIE -

Employee/Petitioner

Case# 11WC008902
11WC008901
11WC008903

E.C.H.O.

e 181WCC0210

On 2/28/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.67% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MICHAEL P CASEY

741N DEARBORN ST 3RD FL
CHICAGO, IL 60654

1120 BRADY CONNOLLY & MASUDA PC
STEVEN L MILLER

10 S LASALLE ST SUITE 900

CHICAGO, IL 60603-1016
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STATE OF ILLINOIS ) [ injured Workers” Benefit Fund (§4(d))

)SS. [ | Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) [ second Injury Fund (§8(e)18)

m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
SHERRIE ROSEN, Case # 11 WC 8902
Employee/Petitioner
v. Consolidated cases: 11 WC 8901

11 WC 8903

gcio, 181WCCO210

An Application for Adjustment of Claim was filed in this mater, and a Notice of Hearing was mailed to each party. The matter was
heard by the Honorable MARIA S. BOCANEGRA, Arbitrator of the Commission, in the city of CHICAGO, on 9/20/16 and
12/15/16 . Afier reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,
and attaches those findings to this document.

DISPUTED ISSUES

A, l___l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

I:] Was timely notice of the accident given to Respondent?

Z Is Petitioner's current condition of ill-being causally related to the injury?

:l What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

:' What was Petitioner's marital status at the time of the accident?

~rEommy 0w

:' Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid alt appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
OTerD ] Maintenance TTD

L. |Z What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?
N Is Respondent due any credit?

o I:I Other _____

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Tollfree 866/352-3033  Web site: www.incc.il gov
Downsiate offices; Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987.7292 Springfield 217/785-7084
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FINDINGS

On 9/28/10, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship #id exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arosc out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Pctitioncr's current condition of i1l being s causally related to the accident.

In the year preceding the injury, Petitioner earned $66,167.60; the average weekly wage was $1,654.72.
On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.

Petitioner has received all reasonahle and necessary medical services.

Respondent /ias not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0.00 for TPD and $0.00 for other benefits, for a total credit of $0. Respondent is
entitled to a credit under Section 8(j) of the Act for medical group insurance benefit payments made.

ORDER

Respoundent shall pay Petitioner temporary total disability benefits of §1,103.14/week for 2-6/7" weeks, commencing
10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and 8/6/12 through 8/19/12, as provided in Section 8(b} of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 10/1/10; 10/6/10; 10/20/10;
11/01/10 through 11/3/10; and 8/6/12 through 8/19/12, and shall pay the remainder of the award, if any, in weekly

payments.

Respondent shall pay such reasonable and necessary medical services as provided in Section 8(a) and 8.2 of the Act.
Respondent shall be given a credit for medical benefits that have been paid, including but not limited to those identified
in Rx4, and Respondent shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, included but not limited to those payments identified in Px16a-b, as provided in
Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 50 weeks, because the injuries
sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal resulis in
either no change or a decrease in this award, interest shall not accrue.

. 2-28-2017
Signature of Arbitrator Date

FEB 2 8 2017 ;
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BACKGROUND

Sherrie Rosen (“Petitioner”) alleged injuries arising out of and in the course of her employment on
9/28/10, 11/16/10 and 1/20/11 with E.C.H.O. (“Respondent™). Ax1-3. On 9/20/16 and 12/ 15/16, the parties
proceeded to arbitration. As to all claims, the following issues were in dispute: causal connection, liability for
unpaid medical bills, temporary total disability and nature and extent of the injuries. The following is a
recitation of the facts adduced at trial, along with conclusions of law.

FINDINGS OF FACT

A. Date of accident September 28, 2010 claim number 11 WC 8902

Petitioner and Respondent stipulated to an accident of 9/28/10, arising out of an in the course of her
employment with Respondent. Ax2. Prior to this date, Petitioner said she did in fact have problems with her
chest and breasts. Specifically, Petitioner had breast cancer for which she underwent a double mastectomy on
10/1/01. She eventually underwent surgery for tissue expansion followed by surgery for breast implants in 2002
or 2003. Between the time of her implantation surgery and her first work accident, Petitioner had no problems
with her implants or her breast area. She also had no prior cervical/neck or middle back problems.

Petitioner worked as a teacher for Respondent, where she worked with handicapped adult children
suffering from multiple handicapping conditions. Her duties included dealing with physical activities, getting
students off of buses, undressing them, escorting students, feeding, cleaning up after breakfast, providing
bathroom assistance, assisting with diaper change, conducting morning activities, dressing students to go home
and helping lift students in and out of chairs or off of a floor as needed.

On 9/28/10, Petitioner suffered injuries to her chest area when a student punched her very hard in the
chest between her breasts. The male student was 6°3 and weighed approximately 275 pounds. She noticed pain
in her arm, wrist and chest. She then saw a nurse and completed an incident report. Pxl1. For this injury, she
treated with Ingalls for neck, left wrist, left hip, mid back and low back. Px3:54-59. Petitioner underwent
physical therapy at Ingalls through the end of October. Px2. There, Dr. Akhtar recommended she continue to
see Dr. Dreyfus, who specialized in both orthopedics and plastic surgery. She was placed on light duty.

On 11/2/10, Petitioner followed up at Ingalls Occupational. She was diagnosed with chest contusion and
low back pain. She was released to full duty and ordered to follow up. She underwent a chest x-ray which was
normal. Px3, Px5. She said she lost time because of her pain in her chest, arm and back. Eventually, Petitioner
was approved to see Dr. Dreyfus and on 8/7/12, underwent bilateral replacement of both breast implants at
Ingalls relative to her first work accident. Px3. Pre-op diagnosis was traumatic injury with deformity and
contracture of bilateral breasts. She continued to follow up with Dr. Dreyfus and was given a prescription for
therapy. During this time, she felt some pain radiating from her chest area down her arms, along with tingly
finger tips. When she bent down, she experienced pain under her breast area. She last saw Dr. Dreyfus in 2013
and at that time had no restrictions or future medical recommendations.

B. Date of accident November 16, 2010 claim number 1] WC 8961

The parties stipulated to an accident of 11/16/10, arising out of an in the course of Petitioner’s
employment with Respondent. Ax1. Petitioner testified that on this date she attempted to scooch an agitated
male student back into a table. While trying to lift and scoot the chair, she injured her chest, neck and back.
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She felt like she pulled her muscles. She again reported the incident and completed an incident report. Px4.
She was seen at Ingalls Urgent Care and was eventually referred for physical therapy with ATI Physical
Therapy. On 11/17/10, Petitioner presented to Ingalls with back pain and left groin pain. Px3:40-41. X-rayof
the cervical spine showed moderate degenerative changes from C2-C7. Px3, Px5. X-ray of the lumbar spine
showed mild to moderate multi-level degenerative changes, greatest at L5-51.

Petitioner testified she recalled seeing Dr. Izquierdo on 11/30/10, who examined her breasts at the
request of Respondent relative to her first work accident. On 12/6/10, Petitioner saw Dr. Bemnstein at the
request of Respondent for her neck and back. Following her second work accident, Petitioner continued to
work. Petitioner testified that during this time, she was referred to physical therapy with ATI and was still
awaiting approval to see Dr. Dreyfus.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The parties stipulated to an accident of 1/7/11, arising out of an in the course of Petitioner’s employment
with Respondent. Ax3. On that date, Petitioner injured her upper back, neck and shoulder while lifting an adult
student, who was experiencing a seizure and needed aid in lifting to a safe position. She reported the incident
the same date and sought medical treatment. Px6.

On 1/9/11, Petitioner presented to Ingalls Memorial Hospital with back pain and a thoracic strain. Px3.
She related she worked with handicapped children and had done some heavy lifting over the past few days. It
was noted to have possibly occurred from repeated lifting of handicapped adults. Exam of the back showed
paraspinal tenderness. X-ray of the thoracic spine showed shallow scoliosis without acute findings. Px3.
Petitioner was prescribed ibuprofen and Tylenol and discharged. From 1/10/11-1/13/11, Petitioner saw Dr.
Bremen, D.C., of Brementowne Chiropractic. Px14. He diagnosed cervicalgia, degeneration, spondylosis,
spasms, segmental dysfunction and thoracicalgia. He referred her back to her primary doctor and noted a
possible referral for pain management.

On 1/17/11, Petitioner saw Dr. Robinson, who ordered an MRI of the lumbar spine. Px9. A total bone
scan showed minimal arthritic changes in the right knee but otherwise unremarkable scan. Px5. Dr. Robinson
released Petitioner to sedentary work only with a 10 pound lifting restriction. Px9. He diagnosed Petitioner
with lumbago on the right, thoracic or lumbosacral neuritis or radiculitis, T8-9 bulge on the left and
degeneration of lumbar or lumbosacral intervertebral disc. /d. On 1/26/11, MRI of the lumbar spine showed
degenerative changes greatest at L4-L5, protrusion at L5-81. Px5.

On 2/8/11, Dr. Robinson saw Petitioner and his diagnosis was unchanged. The doctor added myofascial
pain, facet dysfunction and a right L4-5 HNP of unclear significance. Petitioner remained on sedentary work
duty. Petitioner was prescribed Flexeril and physical therapy 2-3 times per week for 4 weeks. Px9. Therapy
took place at ATI Physical Therapy. Px10. Petitioner stated that during this time, she continued to teach.

On 2/13/12, Petitioner related to Ingalls that she was at work leaning over a table for a long period of
time and went to stand up and complained of pain in the mid lower back radiating bilaterally. Petitioner said her
pain started at 1pm that afternoon. She was diagnosed with lumbar strain, prescribed Vicodin, ibuprofen,
heat/massage, light duty and discharged home.



"Rosenv. EC.H.O.
11 ¢ 8902 E_ 8 I E}‘T C n
Consolidated with: 11WC 8901, 11 WC 8903 [} C U 2 1 0

Today, Petitioner notices that since her implants were replaced, it has caused thin skin, resulting in
scarring and puckering. She notices her scars are longer and tighter than before. Regarding appearance, she
testified Dr. Dreyfus tried to achieve symmetry but she did not think they are the same. Petitioner said she
experiences chest pain and has a hard time lofting and pulling. When bending, she has pain in the rib area near
the breasts. She has difficulty bowling and carrying a bowling ball and fishing in casting and reeling. She also
has pain in her shoulders, neck and lower back, which she says were injured during the second and third
accidents. Petitioner takes Tylenol and Tbuprofen as needed and retired one year prior to her hearing. Petitioner
stated that following her breast surgery, she returned to her same job but noticed she was not able to do all of the
things as before. She said her lifting of students changed because she did not have physical strength to do that
and she relied on assistance. At home, she notices difficulty with vacuuming, lifting items and pushing/pulling.

On cross, Petitioner admitted to other work comp claims unrelated to this in which she sought some
treatment. She agreed that for her neck and back injuries, Ingalls diagnosed sprain/strains. Following her
second work accident, Ingalls released her to full duty. Petitioner confirmed she never received injections for
her neck or back. Petitioner further agreed that she last saw Dr. Dreyfus for her breasts in May 2013. She has
not current treatment recommendations from Dr. Dreyfus. Petitioner also confirmed she has not seen a
chiropractor since her low back and neck injury. Petitioner agreed that her PT was for gaining movement from
reconstructive breast surgery and not for her neck and back.

Regarding her teacher pay, she confirmed she can elect to be paid thru the year or pay can be increased at
the end of a school year. She confirmed there are either 21 or 26 pay periods. She elected to be paid throughout
the calendar year. She received her regular paycheck, which included sick time on them, and did not go without
any pay. Petitioner confirmed she used sick time and received full pay on 10/1/10, 10/6, 10/20, 11/1-11/3,
11/12, and 11/17-11/18/10. Petitioner also missed 1/10/11-1/17/11 as a result of her being off work from her
work accident. She received her full pay by using sick days and did not receive TTD. She also missed 8/6/12-
8/19/12 for her breast surgery but used no sick time as she was out of school on summer break and she was also
free to work anywhere during this time. In all, Petitioner agreed she was off of work for approximately 23 days
for all work accidents and was paid for this time off using sick time and 2 personal days.

CONCLUSIONS OF LAW

Arbitrator’s Credibility Assessment
The Arbitrator observed the demeanor of the Petitioner during examination and cross-examination. The

Arbitrator considered the testimony of this witness in light of all of the other evidence in the record. The
Arbitrator finds that Petitioner was a credible witness.

ISSUE (F)  Is Petitioner’s current condition of ill-being causally connected to the injury?
A. Date of accident September 28, 2010 claim number 11 WC 8902

With regard to the accident date of 9/28/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner had no immediate past problems with her chest, bilateral breast implants, neck, low
back that caused her to seek medical treatment. The weight of credible evidence demonstrates that Petitioner’s
work accident of being punched in the chest caused, in part, her breast implants to become damaged or
deformed, ultimately requiring treatment and surgical replacement of the implants. She credibly described an
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acute and immediate onset of pain in the chest, neck, low back, left arm and left wrist with noticeable redness
and soreness in the chest. Her recollection and description is consistent with her timely and equally credible
medical treatment records.

Dr. Dreyfus described the traumatic event of 9/28/2010 is the cause of the condition for which he treated
her. Similarly, Respondent’s Section 12 examiner, Dr. Izquierdo opined in his medical report that the condition
of Petitioner’s breasts which he examined was causally related to the traumatic event of 9/28/2010. Petitioner
continued to seek treatment for her breasts through 2013, having undergone reconstructive/implant surgery in
2012. Based on the foregoing as well as the record as a whole, the Arbitrator finds that the weight of credible
evidence demonstrates that Petitioner’s current condition of ill being with regard to the bilateral breasts, chest,

neck, left arm and left wrist, under a chain of events theory, are causally related to the work accident of
9/28/2010.

B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 11/16/2010 the Arbitrator finds that the weight of credible
evidence demonstrates that Petitioner was pushing a chair with a student who was very agitated and rocking
back and forth seated in the chair into it into the table so that the student would be safe and not injure himself or
those around him. The chair did not slide on the floor and Petitioner had to pick it up to move the chair with the
student seated in it into the table. Petitioner felt an immediate pain in her chest, neck and back as if she had
pulled muscles. That history is given to the initial medical providers. She had no problems with these body paris
before the date of the accident. The Arbitrator finds that based upon the weight of credible evidence that
Petitioner’s current condition of ill being with regard to the neck back and chest is causally related to the
accident of 11/16/2010.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/2011 the Arbitrator finds that the weight of credible
evidence demonstrates that on that date Petitioner was lifting a student who was experiencing a seizure disorder.
While attempting to lift the student she felt an immediate onset of pain in her neck, back, lower back, upper
back and shoulders. Medical records confirm Petitioner injured herself lifting.

Petitioner sought timely treatment and was diagnosed with sprain/strains. The Arbitrator finds that
based upon the weight of credible evidence Petitioner’s current condition with regard to her neck, back, lower
back upper back and shoulders are causally related to the accident of 1/7/2011.

ISSUE (J)  Were the medical services that were provided to Petitioner reasonable and necessary?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the foregoing issue of causation, the Arbitrator finds that
Petitioner’s medical treatment for all three dates of accident were reasonable and necessary to treat her bilateral
breast condition, chest contusions, lumbar and cervical sprain/strains. This treatment was conservative and
necessary in nature in order to address each of her work injuries. Respondent shall pay such reasonable and
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necessary medical services as provided in Section 8(a) and 8.2 of the Act. Respondent shall be given a credit
for medical benefits that have been paid, including but not limited to those identified in Rx4, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, included but not limited to those payments identified in Px16a-b, as provided in Section
8(j) of the Act.

ISSUE (K)  What temporary benefits are in dispute?
A. Date of accident September 28, 2010 claim number 11 WC 8902

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the issue of accident and causal connection, the Arbitrator
concludes that Petitioner is entitled to temporary total disability (TTD) for the time that she was off of work due
to her chest, bilateral breast, back and neck injuries sustained as a result of this injury. Ax2. The weight of
credible evidence demonstrates that Petitioner was off 10/1/10; 10/6/10; 10/20/ 10; 11/01/10 through 11/3/10;
and 8/6/12 through 8/19/12 representing 2-6/7% weeks as a result of the injury sustained in this work accident.

Respondent seeks a credit for the sick time paid during this time. The Arbitrator finds that Respondent
is not entitled to credit for the sick days which Petitioner used while she was off on these dates. Respondent
failed to meet its burden for credit under 8(j) in that it failed to present evidence that Petitioner such leave in
lieu of TTD compensation. In support thereof, the Arbitrator relies on Tee-Pak, Inc. v. Indus. Comm’n, 141 Il
App. 3d 520, 490 N.E.2d 170 (1986), which found that the employer was not entitled to a credit under Section
8(j) where it failed to show claimant’s salary payments received were limited to occupationally related
disabilities, noting that "the employer receives no credit for benefits which would have been paid irrespective of
the occurrence of a workers' compensation accident.” /d. at 529. Tee-Pak found that there was evidence from
which the Commission could infer that the employer intended its employees to collect both TTD benefits and
salary payments for the same period of time. Consistent with Tee-Pak, the Commission has found an employer
is not entitled to credit under Section 8(j) where there is no evidence presented that an employer intended its
employees to receive benefits in lieu of TTD payments, as those benefits would have been paid irrespective of
the occurrence of a workers’ compensation accident. See, 12 IWCC 1082 (sick pay), 08 IWCC 0900 (sick pay),
1999 IIC 0623 (vacation pay). In contrast, in Elgin Bd. Of Edu. School Dist. U-46 v. Iil. Workers’ Comp.
Comm’n, 409 IlL. App. 3d 943, 949 N.E.2d 198 (1st Dist. 2011), the employer presented evidence that the
claimant received a letter indicating that employees had the option of using earned sick leave in order to receive
full pay for an absence resulting from a work injury, that human resources would automatically charge sick
leave when an employee was absent because of a work related injury unless directed otherwise and that once
sick leave was exhausted, the employee would be placed on temporary total disability benefits. The employer
argued, and the appellate court agreed, it was entitled to a credit under 8(j)(2) for wages paid to claimant in lieu
of TTD benefits. Here, because no such evidence was presented, no credit is awarded.

Thus, for 11 WC 8902, Respondent shall pay Petitioner temporary total disability benefits of
$1,103.14/week for 2-6/7" weeks, commencing 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary
total disability benefits that have accrued from 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, and shall pay the remainder of the award, if any, in weekly payments.
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B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident of 11/16/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 11/17/10 and 11/18/10 as a result of the work injury. Under the Act, no
TTD is due. Thus, for 11 WC 8901, Respondent shali pay Petitioner temporary total disability benefits of $0
for 0 weeks, as provided in Section 8(b) of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/11 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 1/10/11 through 1/17/11 representing 1 week as a resuit of the work injury.
This time off of work was pursuant to her treating doctor’s orders. Thus, for 11 WC 8903, Respondent shall
pay Petitioner temporary total disability benefits of $1,103.14/week for 1-1/7" weeks, commencing 1/10/11
through 1/17/11, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary total
disability benefits that have accrued from 1/10/11 through 1/17/11, and shall pay the remainder of the award, if
any, in weekly payments. No credit for sick leave pay is awarded as previously noted, supra.

ISSUE (L)  What is the nature and extent of the injury?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. All of the consolidated claims occurred on date prior to September 1, 2011 and therefore are not
subject to the terms of Section 8.1b of the Workers Compensation Act.

Petitioner testified at hearing that she continues to experience pain in the chest, weakness in her arms,
limited range of motion in her shoulder and neck which limits her ability to lift and pull. She experiences pain
in the rib cage under the breasts which she did not have before the accident. Bending over causes this pain.
Detitioner also noted asymmetry in her breasts. She no longer bowls because of pain on the right side; she
bowled once a week before the September 28, 2010 accident and has attempted to bow! one time subsequent to
that accident and the pain was such that she could not continue. Her activities using a fishing rod and reel doing
casting are limited because of pain in the neck shoulder and back. She required assistance of coworkers to do
lifting and assisting in dressing and undressing the students which she did prior to the September 28, 2010
accident without assistance. The Arbitrator notes that Petitioner’s testimony on this issue did not specify or
attribute any one particular limitation to any one particular accident or accidents. Rather, most of Petitioner’s
complaints and/or limitations, on the whole, however, appear or suggest to be connected to Petitioner’s breast
injury and surgery, neck pains and back pains. Petitioner agreed that she had no treatment for any of these
injuries since 2013 and had no future recommended treatment. She further agreed that as to her neck and back
injuries, Ingalls diagnosed her with sprain/strains. Petitioner has since retired.

A. Date of accident September 28, 2010 claim number 11 WC 8902

In light of the foregoing, for case 11 WC 8902, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 10% loss man as a whole.
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Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 50 weeks, because the
injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

B. Date of accident November 16, 2010 claim number 11 WC 8901

In light of the foregoing, for case 11 WC 8901, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 2% loss man as a whole.
Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 10 weeks, because the
injuries sustained caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

In light of the foregoing, for case 11 WC 8903, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 3.5% loss man as a whole,
Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 17.5 weeks, because
the injuries sustained caused the 3.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Signature of Arbitrator Date
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
)SS. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(2))
COUNTY OF COOK ) |:| Reverse D Second Injury Fund (§8(e)18)
|_—_] PTD/Fatal denied
|:| Madify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Sherrie Rosen,
Petitioner,
Vvs. NO: 11WC 8903

A, 181WCCO0211

Respondent.
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of medical, permanent disability,
temporary total disability, causal connection and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 28, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $13,100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

APR §5 -
DATED: 2018 ] I ﬂ.ﬂ‘
0040318 Michafl J. Brehnan
MIB/jrc
052

Kevin W. Lamborn




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ROSEN, SHERRIE Case# 11WC008903
Employee/Petitioner 11WC008901

11WC008902
E.C.H.O.

EmployeriRespondent 18IwWCCo211

On 2/28/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.67% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MICHAEL P CASEY

741 N DEARBORN ST 3RD FL
CHICAGO, IL 60654

1120 BRADY CONNOLLY & MASUDA PC
STEVEN L MILLER

10 5 LASALLE ST SUITE 800

CHICAGO, IL 60603-1016
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
SHERRIE ROSEN, Case # 11 WC 8903
Employee/Petitioner
v, Consolidated cases: 11 WC 8901

11 WC 8902
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party. The matter was
heard by the Honorable MARIA S. BOCANEGRA, Arbitrator of the Commission, in the city of CHICAGO, on 9/20/16 and
12/15/16 . After reviewing ali of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,
and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

I:I Was timely notice of the accident given to Respondent?

g Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

[I What was Petitioner's marital status at the time of the accident?

“rmEmomMmoOOowWw

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
CJTPD ] Maintenance X TTD

L. What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_]other

~

1CArbDec 2/10 100 . Randolph Street #8-200 Chicago, IL 60601 312/8]4-6611 Toll free 866/352-3033  Website: www.iwee.il gov
Downstare offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On 1/7/11, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current eonditinn of ill-heing is causally related to the accident.

In the year preceding the injury, Petitioner earned $66,167.60; the average weekly wage was $1,654.72.
On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.

Petitioner /ras received all reasonable and necessary medical services.

Respondent hias not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0.00 for TPD and $0.0@ for other benefits, for a total credit of $0. Respondent is
entitled to a credit under Section 8(j) of the Act for medical group insurance benefit payments made.

ORDER

Respondent shall pay Petitioner temporary totai disability benefits of $1,103.id/week for i-1/7" weeks, commencing
1/10/11 through 1/17/11, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary total
disability benefits that have accrued from 1/10/11 through 1/17/11, and shall pay the remainder of the award, if any, in
weekly payments.

Respondent shall pay such reasonable and necessary medical services as provided in Section 8(a) and 8.2 of the Act.
Respondent shall be given a credit for medical benefits that have been paid, including but not limited to those identified
in Rx4, and Respondent shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, included but not limited to those payments identified in ¥x16a-b, as provided in
Section 8()) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 17.5 weeks, because
the injuries sustained caused the 3.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfecis a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shali not accrue.

2-28-2017
Signature of Arbitrator Date

FEB 2 82017
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BACKGROUND

Sherrie Rosen (“Petitioner”) alleged injuries arising out of and in the course of her employment on
9/28/10, 11/16/10 and 1/20/11 with E.C.H.O. (“Respondent™). Ax1-3. On 9/20/16 and 12/15/16, the parties
proceeded to arbitration. As to all claims, the following issues were in dispute: causal connection, liability for
unpaid medical bills, temporary total disability and nature and extent of the injuries. The following is a
recitation of the facts adduced at trial, along with conclusions of law.

FINDINGS OF FACT

A. Date of accident September 28, 2010 claim number 11 WC 8902

Petitioner and Respondent stipulated to an accident of 9/28/10, arising out of an in the course of her
employment with Respondent. Ax2. Prior to this date, Petitioner said she did in fact have problems with her
chest and breasts. Specifically, Petitioner had breast cancer for which she underwent a double mastectomy on
10/1/01. She eventually underwent surgery for tissue expansion followed by surgery for breast implants in 2002
or 2003. Between the time of her implantation surgery and her first work accident, Petitioner had no problems
with her implants or her breast area. She also had no prior cervical/neck or middle back problems.

Petitioner worked as a teacher for Respondent, where she worked with handicapped adult children
suffering from multiple handicapping conditions. Her duties included dealing with physical activities, getting
students off of buses, undressing them, escorting students, feeding, cleaning up after breakfast, providing
bathroom assistance, assisting with diaper change, conducting morning activities, dressing students to go home
and helping lift students in and out of chairs or off of a floor as needed.

On 9/28/10, Petitioner suffered injuries to her chest area when a student punched her very hard in the
chest between her breasts. The male student was 6°3 and weighed approximately 275 pounds. She noticed pain
in her arm, wrist and chest. She then saw a nurse and completed an incident report. Px1. For this injury, she
treated with Ingalls for neck, left wrist, left hip, mid back and low back. Px3:54-59. Petitioner underwent
physical therapy at Ingalls through the end of October. Px2. There, Dr. Akhtar recommended she continue to
see Dr. Dreyfus, who specialized in both orthopedics and plastic surgery. She was placed on light duty.

On 11/2/10, Petitioner followed up at Ingalls Occupational. She was diagnosed with chest contusion and
low back pain. She was released to full duty and ordered to follow up. She underwent a chest x-ray which was
normal. Px3, Px5. She said she lost time because of her pain in her chest, arm and back. Eventually, Petitioner
was approved to see Dr. Dreyfus and on 8/7/12, underwent bilateral replacement of both breast implants at
Ingalls relative to her first work accident. Px3. Pre-op diagnosis was traumatic injury with deformity and
contracture of bilateral breasts. She continued to follow up with Dr. Dreyfus and was given a prescription for
therapy. During this time, she felt some pain radiating from her chest area down her arms, along with tingly
finger tips. When she bent down, she experienced pain under her breast area. She last saw Dr. Dreyfus in 2013
and at that time had no restrictions or future medical recommendations.

B. Date of accident November 16, 2010 claim number 11 WC 8901

The parties stipulated to an accident of 11/16/10, arising out of an in the course of Petitioner’s
employment with Respondent. Ax1. Petitioner testified that on this date she attempted to scooch an agitated
male student back into a table. While trying to lift and scoot the chair, she injured her chest, neck and back.
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She felt like she pulled her muscles. She again reported the incident and completed an incident report. Px4.
She was seen at Ingalls Urgent Care and was eventually referred for physical therapy with ATI Physical
Therapy. On 11/17/10, Petitioner presented to Ingalls with back pain and left groin pain. Px3:40-41. X-ray of
the cervical spine showed moderate degenerative changes from C2-C7. Px3, Px5. X-ray of the lumbar spine
showed mild to moderate multi-level degenerative changes, greatest at L3-S1.

Petitioner testified she recalled seeing Dr. Izquierdo on 11/30/10, who examined her breasts at the
request of Respondent relative to her first work accident. On 12/6/10, Petitioner saw Dr. Bemstein at the
request of Respondent for her neck and hack. Following her second work accident, Petitioner continued to
work. Petitioner testified that during this time, she was referred to physical therapy with ATI and was still
awaiting approval to see Dr. Dreyfus.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The parties stipulated to an accident of 1/7/11, arising out of an in the course of Petitioner’s employment
with Respondent. Ax3. On that date, Petitioner injured her upper back, neck and shoulder while lifting an adult
student, who was experiencing a seizure and needed aid in lifting to a safe position. She reported the incident
the same date and sought medical treatment. Px6.

On 1/9/11, Petitioner presented to Ingalls Memorial Hospital with back pain and a thoracic strain. Px3.
She related she worked with handicapped children and had done some heavy lifting over the past few days. It
was noted to have possibly occurred from repeated lifting of handicapped adults. Exam of the back showed
paraspinal tenderness. X-ray of the thoracic spine showed shallow scoliosis without acute findings. Px5.
Petitioner was prescribed ibuprofen and Tylenol and discharged. From 1/10/11-1/13/11, Petitioner saw Dr.
Bremen, D.C., of Brementowne Chiropractic. Px14. He diagnosed cervicalgia, degeneration, spondylosis,
spasms, segmental dysfunction and thoracicalgia. He referred her back to her primary doctor and noted a
possible referral for pain management.

On 1/17/11, Petitioner saw Dr. Robinson, who ordered an MRI of the lumbar spine. Px9. A total bone
scan showed minimal arthritic changes in the right knee but otherwise unremarkable scan. Px5. Dr. Robinson
released Petitioner to sedentary work only with a 10 pound lifting restriction. Px9. He diagnosed Petitioner
with lumbago on the right, thoracic or lumbosacral neuritis or radiculitis, T8-9 bulge on the left and
degeneration of lumbar or lumbosacral intervertebral disc. d. On 1/26/11, MRI of the lumbar spine showed
degenerative changes greatest at L4-L5, protrusion at L3-S1. Px5.

On 2/8/11, Dr. Robinson saw Petitioner and his diagnosis was unchanged. The doctor added myofascial
pain, facet dysfunction and a right L4-5 HNP of unclear significance. Petitioner remained on sedentary work
duty. Petitioner was prescribed Flexeril and physical therapy 2-3 times per week for 4 weeks. Px9. Therapy
took place at ATI Physical Therapy. Px10. Petitioner stated that during this time, she continued to teach.

On 2/13/12, Petitioner related to Ingalls that she was at work leaning over a table for a long period of
time and went to stand up and complained of pain in the mid lower back radiating bilaterally. Petitioner said her
pain started at 1pm that afternoon. She was diagnosed with lumbar strain, prescribed Vicodin, ibuprofen,
heat/massage, light duty and discharged home.
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Today, Petitioner notices that since her implants were replaced, it has caused thin skin, resulting in
scarring and puckering. She notices her scars are longer and tighter than before. Regarding appearance, she
testified Dr. Dreyfus tried to achieve symmetry but she did not think they are the same. Petitioner said she
experiences chest pain and has a hard time lofting and pulling. When bending, she has pain in the rib area near
the breasts. She has difficulty bowling and carrying a bowling ball and fishing in casting and reeling, She also
has pain in her shoulders, neck and lower back, which she says were injured during the second and third
accidents. Petitioner takes Tylenol and Ibuprofen as needed and retired one year prior to her hearing. Petitioner
stated that following her breast surgery, she returned to her same job but noticed she was not able to do all of the
things as before. She said her lifting of students changed because she did not have physical strength to do that
and she relied on assistance. At home, she notices difficulty with vacuuming, lifting items and pushing/pulling.

On cross, Petitioner admitted to other work comp claims unrelated to this in which she sought some
treatment. She agreed that for her neck and back injuries, Ingalls diagnosed sprain/strains. Following her
second work accident, Ingalls released her to full duty. Petitioner confirmed she never received injections for
her neck or back. Petitioner further agreed that she last saw Dr, Dreyfus for her breasts in May 2013. She has
not current treatment recommendations from Dr. Dreyfus. Petitioner also confirmed she has not seen a
chiropractor since her low back and neck injury. Petitioner agreed that her PT was for gaining movement from
reconstructive breast surgery and not for her neck and back.

Regarding her teacher pay, she confirmed she can elect to be paid thru the year or pay can be increased at
the end of a school year. She confirmed there are either 21 or 26 pay periods. She elected to be paid throughout
the calendar year. She received her regular paycheck, which included sick time on them, and did not go without
any pay. Petitioner confirmed she used sick time and received full pay on 10/1/10, 10/6, 10/20, 11/1-1 1/3,
11/12, and 11/17-11/18/10. Petitioner also missed 1/10/11-1/17/11 as a result of her being off work from her
work accident. She received her full pay by using sick days and did not receive TTD. She also missed 8/6/12-
8/19/12 for her breast surgery but used no sick time as she was out of school on summer break and she was also
free to work anywhere during this time. In all, Petitioner agreed she was off of work for approximately 23 days
for all work accidents and was paid for this time off using sick time and 2 personal days.

CONCLUSIONS OF LAW

Arbitrator’s Credibility Assessment

The Arbitrator observed the demeanor of the Petitioner during examination and cross-examination. The
Arbitrator considered the testimony of this witness in light of all of the other evidence in the record. The
Arbitrator finds that Petitioner was a credible witness.

ISSUE (F)  Is Petitioner’s current condition of ill-being causally connected to the injury?
A. Date of accident September 28, 2010 claim number 11 WC 8902

With regard to the accident date of 9/28/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner had no immediate past problems with her chest, bilateral breast implants, neck, low
back that caused her to seek medical treatment. The weight of credible evidence demonstrates that Petitioner’s
work accident of being punched in the chest caused, in part, her breast implants to become damaged or
deformed, ultimately requiring treatment and surgical replacement of the implants. She credibly described an
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acute and immediate onset of pain in the chest, neck, low back, left arm and left wrist with noticeable redness
and soreness in the chest. Her recollection and description is consistent with her timely and equally credible
medical treatment records.

Dr. Dreyfus described the traumatic event of 9/28/2010 is the cause of the condition for which he treated
her. Similarly, Respondent’s Section 12 examiner, Dr. lzquierdo opined in his medical report that the condition
of Petitioner’s breasts which he examined was causally related to the traumatic event of 9/28/2010. Petitioner
continued to seek treatment for her breasts through 2013, having undergone reconstructive/implant surgery in
2012. Based on the foregoing as well as the record as a whole, the Arbitrator finds that the weight of credible
evidence demonstrates that Petitioner’s current condition of ill being with regard to the bilateral breasts, chest,

neck, left arm and left wrist, under a chain of events theory, are causally related to the work accident of
9/28/2010.

B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 11/16/2010 the Arbitrator finds that the weight of credible
evidence demonstrates that Petitioner was pushing a chair with a student who was very agitated and rocking
back and forth seated in the chair into it into the table so that the student would be safe and not injure himself or
those around him. The chair did not slide on the floor and Petitioner had to pick it up to move the chair with the
student seated in it into the table. Petitioner felt an immediate pain in her chest, neck and back as if she had
puiled muscles. That history is given to the initial medical providers. She had no problems with these body paits
before the date of the accident. The Arbitrator finds that based upon the weight of credible evidence that
Petitioner’s current condition of ill being with regard to the neck back and chest is causally related to the
accident of 11/16/2010.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/2011 the Arbitrator finds that the weight of credible
evidence demonstrates that on that date Petitioner was lifting a student who was experiencing a seizure disorder.
While attempting to lift the student she felt an immediate onset of pain in her neck, back, lower back, upper
back and shoulders. Medical records confirm Petitioner injured herself lifting.

Petitioner sought timely treatment and was diagnosed with sprain/strains. The Arbitrator finds that
based upon the weight of credible evidence Petitioner’s current condition with regard to her neck, back, lower
back upper back and shoulders are causally related to the accident of 1/7/2011.

ISSUE (J)  Were the medical seivices that were provided to Petitioner reasonable and necessary?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the foregoing issue of causation, the Arbitrator finds that
Petitioner’s medical treatment for all three dates of accident were reasonable and necessary to treat her bilateral
breast condition, chest contusions, lumbar and cervical sprain/strains. This treatment was conservative and
necessary in nature in order to address each of her work injuries. Respondent shall pay such reasonable and
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necessary medical services as provided in Section 8(a) and 8.2 of the Act. Respondent shall be given a credit
for medical benefits that have been paid, including but not limited to those identified in Rx4, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, included but not limited to those payments identified in Px16a-b, as provided in Section
8(j) of the Act.

ISSUE (K)  What temporary benefits are in dispute?
A. Date of accident September 28, 2010 claim number 11 WC 8902

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the issue of accident and causal connection, the Arbitrator
concludes that Petitioner is entitled to temporary total disability (TTD) for the time that she was off of work due
to her chest, bilateral breast, back and neck injuries sustained as a result of this injury. Ax2. The weight of
credible evidence demonstrates that Petitioner was off 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10;
and 8/6/12 through 8/19/12 representing 2-6/7" weeks as a result of the injury sustained in this work accident.

Respondent seeks a credit for the sick time paid during this time. The Arbitrator finds that Respondent
is not entitled to credit for the sick days which Petitioner used while she was off on these dates, Respondent
failed to meet its burden for credit under 8(j) in that it failed to present evidence that Petitioner such leave in
lieu of TTD compensation. In support thereof, the Arbitrator relies on Tee-Pak, Inc. v. Indus. Comm’n, 141 I1I.
App. 3d 520, 490 N.E.2d 170 (1986), which found that the employer was not entitled to a credit under Section
8(j) where it failed to show claimant’s salary payments received were limited to occupationally related
disabilities, noting that "the employer receives no credit for benefits which would have been paid irrespective of
the occurrence of a workers' compensation accident.” Id, at 529. Tee-Pak found that there was evidence from
which the Commission could infer that the employer intended its employees to collect both TTD benefits and
salary payments for the same period of time. Consistent with Tee-Pak, the Commission has found an employer
is not entitled to credit under Section 8(j) where there is no evidence presented that an employer intended its
employees to receive benefits in /ieu of TTD payments, as those benefits would have been paid irrespective of
the occurrence of a workers’ compensation accident. See, 12 IWCC 1082 (sick pay), 08 IWCC 0900 (sick pay),
1999 IIC 0623 (vacation pay). In contrast, in Elgin Bd. Of Edu. School Dist. U-46 v. Ill. Workers’ Comp.
Comm'n, 409 I1l. App. 3d 943, 949 N.E.2d 198 (1st Dist. 2011), the employer presented evidence that the
claimant received a letter indicating that employees had the option of using earned sick leave in order to receive
full pay for an absence resulting from a work injury, that human resources would automatically charge sick
leave when an employee was absent because of a work related injury unless directed otherwise and that once
sick leave was exhausted, the employee would be placed on temporary total disability benefits. The employer
argued, and the appellate court agreed, it was entitled to a credit under 8(j)(2) for wages paid to claimant in lieu
of TTD benefits. Here, because no such evidence was presented, no credit is awarded.

Thus, for 11 WC 8902, Respondent shall pay Petitioner temporary total disability benefits of
$1,103.14/week for 2-6/7" weeks, commencing 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary
total disability benefits that have accrued from 10/1/10; 10/6/10; 10/20/10; 11/01/10 through 11/3/10; and
8/6/12 through 8/19/12, and shall pay the remainder of the award, if any, in weekly payments.
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B. Date of accident November 16, 2010 claim number 11 WC 8901

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident of 11/16/2010 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 11/17/10 and 11/18/10 as a result of the work injury. Under the Act, no
TTD is due. Thus, for 11 WC 8901, Respondent shall pay Petitioner temporary total disability benefits of $0
for 0 weeks, as provided in Section 8(b) of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. With regard to the accident date of 1/7/11 the Arbitrator finds that the weight of credible evidence
demonstrates that Petitioner was off 1/10/11 through 1/17/11 representing 1 week as a result of the work injury.
This time off of work was pursuant to her treating doctor’s orders. Thus, for 11 WC 8903, Respondent shall
pay Petitioner temporary total disability benefits of $1,103.14/week for 1-1/7" weeks, commencing 1/10/11
through 1/17/11, as provided in Section 8(b) of the Act. Respondent shall pay Petitioner the temporary total
disability benefits that have accrued from 1/10/11 through 1/17/11, and shall pay the remainder of the award, if
any, in weekly payments. No credit for sick leave pay is awarded as previously noted, supra.

ISSUE (L)  What is the nature and extent of the injury?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. All of the consolidated claims occurred on date prior to September 1, 2011 and therefore are not
subject to the terms of Section 8.1b of the Workers Compensation Act.

Petitioner testified at hearing that she continues to experience pain in the chest, weakness in her arms,
limited range of motion in her shouldcr and neck which limits her ability to lift and pull. She experiences pain
in the rib cage under the breasts which she did not have before the accident. Bending over causes this pain.
Petitioner also noted asymmetry in her breasts. She no longer bowls because of pain on the right side; she
bowled once a week before the September 28, 2010 accident and has attempted to bow] one time subsequent to
that accident and the pain was such that she could not continue. Her activities using a fishing rod and reel doing
casting are limited because of pain in the neck shoulder and back. She required assistance of coworkers to do
lifting and assisting in dressing and undressing the students which she did prior to the September 28, 2010
accident without assistance. The Arbitrator notes that Petitioner’s testimony on this issue did not specify or
attribute any one particular limitation to any one particular accident or accidents. Rather, most of Petitioner’s
complaints and/or limitations, on the whole, however, appear or suggest to be connected to Petitioner’s breast
injury and surgery, neck pains and back pains. Petitioner agreed that she had no treatment for any of these
injuries since 2013 and had no future recommended treatment. She further agreed that as to her neck and back
injuries, Ingails diagnosed her with sprain/strains. Petitioner has since retired.

A. Date of accident September 28, 2010 claim number 11 WC 8902

In light of the foregoing, for case 11 WC 8902, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 10% loss man as a whole.
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Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 50 weeks, because the
injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

B. Date of accident November 16, 2010 claim number 11 WC 8901

In light of the foregoing, for case 11 WC 8901, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 2% loss man as a whole.
Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 10 weeks, because the
injuries sustained caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

C. Date of accident January 7, 2011 claim number 11 WC 8903

In light of the foregoing, for case 11 WC 8903, the Arbitrator finds based upon the weight of credible
evidence the accident resulted in permanent partial disability to the extent of 3.5% loss man as a whole.
Respondent shall pay Petitioner permanent partjal disability benefits of $669.64/week for 17.5 weeks, because
the injuries sustained caused the 3.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

2-28-2017
Signature of Arbitrator Date
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) D Injured Workers™ Benefit Fund (§4(d))
) S8. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:I Reverse D Second Injury Fund (§3(e)18)
[ ] PTD/Fatal denied
& Maodify D None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

NICHOLAS ZINGARELLI,
Petitioner,

VS. NO: 14 WC 28048

CHICAGO PARK DISTRICT, 1 8 I w C C 0 2 1 2
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) and §8(a) having been filed by the Respondent
herein and notice given to all parties, the Commission, after considering the issues of accident,
notice, causal connection, medical expenses and permanent disability, and being advised of the
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a determination
of a further amount of temporary total compensation or of compensation for permanent disability,
if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec.
794 (1980).

The Commission notes four instances of transposed consolidated case numbers in the
Arbitrator’s Decision. The cover page and the introductory paragraph, line three, on page four
reference the subject case’s consolidation with two other cases, “09 WC 20972 and 12 WC 12664”.
The Commission records confirm, however, the subject case is consolidated with case numbers
“09 WC 30972” and 12 WC 12664, Therefore, the Commission strikes “09 WC 20972 on the
cover page and in line three of the introductory paragraph on page four and substitutes “09 WC
30972” to correct the transposed numbers.

On page one of the Arbitration Decision and in the heading on page four, the subject case
is listed and consolidated with case numbers “09 WC 29072 and 12 WC 12664.” The Commission



14 WC 28048

Fapes ot 18IWCC0212

strikes “09 WC 29072" on page one and in the heading on page four and substitutes “09 WC
30972” to correct those transposed numbers.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on March 8, 2017, is hereby modified for the reasons stated herein, and otherwise
affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1,440.00 for medical expenses under §8(a) and in accord with the fee schedule
provided in §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION Respondent shall authorize and
pay for prospective medical care as prescribed and recommended by D. John J. Fernandez, as well
as reasonable and necessary follow-up rehabilitative care.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No county, city, town, township, incorporated village, school district, body politic or municipal
corporation is required to file a bond to secure the payment of the award and the costs of the
proceedings in the court to authorize the court to issue such summons. 820 ILCS 305/19()(2).
Based upon the named Respondent herein, no bond is set by the Commission. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

hom W A —
DATED:  ApR § - 2018

KWL/bsd Kevin W. Lamborn

?2: 02/20/18 e /Z//W 7; f M
%@J Ty[bﬂ

MICHFEI 1. Brennan




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

ZINGARELL!, NICHOLAS Case# 14WC028048
Employee/Petitioner 09WC020072
12WC012664

CHICAGO PARK DISTRICT

Employer/Respondent 1 8 I %y C C @ 2 1 2

On 3/8/2017, an arbitration decision on this case was filed with the Hlinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.83% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0140 PETER D CORTI LAW GROUP PC
MARK A DePAOLO

180N LASALLE ST SUITE 2910
CHICAGO, IL 60601

1946 CHICAGO PARK DISTRICT LAW DEPT
LEON W PAWLYKOWYCZ

541 N FAIRBANKS COURT 3RD FL
CHICAGO, IL 60811

]
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund
(§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Nicholas Zingarelli Case # 14WC 28048
Employee/Petitioner
v. Consolidated cases: 09WC 29072, 12WC 12664
Chicago Park District . O
Employer/Respondent 1 I Ea C b - 2 2

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the
Commission, in the city of Chicago, on June 30, 2016. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and
attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. |:| Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

D. I:] What was the date of the accident?

E. El Was timely notice of the accident given to Respondent?

13 Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

L |:| What was Petitioner's marital status at the time of the accident?

I & Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?

K. Is Petitioner entitled to prospective medical care?

L. |:| What temporary benefits are in dispute?

] TPD [[] Maintenance []TID
M. |:' Should penalties or fees be imposed upon Respondent?

1
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N. |:| Is Respondent due any credit?
0. [] other
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FINDINGS

On the date of accident, July 30, 2014, Respondent was operating under and subject to the
provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamed $57,397.08; the average weekly wage was
$1,103.79.

On the date of accident, Petitioner was 59 years of age, married with 0 dependent children.

Respondent /1as not paid all reasonable and necessary charges for all reasonable and necessary
medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $0.

Respondent is entitled to a credit of $0 under §8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $1,440.00, as provided in
§8(a) of the Act and in accord with the fee scheduled provided in §8.2 of the Act.

Respondent shall authorize and pay for prospective medical care as prescribed and recommended
by Dr. John J. Fernandez, as well as reasonable and necessary follow-up rehabilitative care.

In no instance shall this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on
the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the

date of payment; however, if an employee's appeal results in either no change or a decrease in
this award, interest shall not accrue.

Fi
o
March 3, 2017

Signature of Arbitrator Date

MAR 8 - 2017
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Nicholas Zingarelli v. Chicago Park District
14 WC 2848, consolidated 09WC 29072 & 12 WC 12664

INTRODUCTION

This matter proceeded to hearing before Arbitrator Steven Fruth on Pefitioner’s
Motion for Hearing pursuant to §8(a) and §19(b) of the Act. This matter, 14 WC 28048,
is consolidated with 09 WC 20972 and 12 WC 12664. The parties stipulated that only
the issues pending in 14 WC 28048 would be decided at the present trial.

The disputed issues were: C: Did an accident occur that arose out of and in the
course of Petitioner’s employment by Respondent?; E: Was timely notice of the accident
given to Respondent?; F: Is Petitioner’s current condition of ill-being causally related to
the accident?; J: Were the medical services that were provided to Petitioner reasonable
and necessary? Has Respondent paid all appropriate charges for all reasonable and
necessary medical services?; K: Is Petitioner entitled to prospective medical care?

After the close of proofs Petitioner’s counsel withdrew his Petition for Penalties
and Attorneys’ fees.

FINDINGS OF FACT

Petitioner Nicholas Zingarelli is a 59 year old rigger employed by Respondent
Chicago Park District for the past 35 years. His job duties included construction and
dismantling of Park District playgrounds, construction and dismantling of bleachers and
temporary seating for special events, moving of furniture and equipment, and setting up
athletic fields. His self-described job duties are in agreement with Respondent’s Job

Description-of Rigger (RX+#5)- : 5o

Petitioner described his hands as his biggest and most basic tool. He used power
and vibratory tools, such as a jackhammer or a reciprocating saw, on a daily basis, as
much as 4-6 hours per day. Petitioner also testified to repetitive and forceful grasping
activities as part of his job tasks, such as the lifting and moving of heavy concrete pieces,
the use of manual wrenches, large pliers, and hammer drills. From 1988 to 1995,
Petitioner constructed over 225 playgrounds for Respondent.

Petitioner had to break concrete in order to build and install playground
structures. For big concrete jobs Petitioner had some help. He used a 9o pound
hammer drill in breaking the concrete. Petitioner used a wheel barrow to remove
concrete chunks. He also used a wrecking bar to pick up the concrete chunks.

4
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Petitioner also used a reciprocating saw when working on swings. He also used hand
tools such as socket wrenches, regular manual wrenches, and Crescent wrenches.
Petitioner also uses large pliers in removing swings or repairing swings.

Petitioner was also responsible for the recovering of gymnasium bucks, horses,
rings and athletic equipment and for repairs to rope, ball, furniture, canvas awnings,
nets, screens, curtains, gymnasium mats, boxing ring mats, wrestling mats and covers,
and steel lockers in locker rooms.

Petitioner also laid out and marked all types of athletic fields, such as track and
archery fields for special events: He also erected and dismantled temporary seats,
parallels and tops for portable stages and platforms. He also moved all recreational
equipment, apparatus, and stage recovery from and to various parks. He also moves
office and park furniture. He also moved pianos throughout park system. He also set
up and dismantled for special events, such as model airplane meets, archery, and sand
modeling. He also installed baseball bases and football goals. After 1995, Petitioner’s
job generally was maintaining playgrounds.

Petitioner testified that he had work-related back injuries in 2008 and in 2012.
Petitioner was on light duty restrictions as a result of the back injuries. He testified that
he has been doing sedentary work, including data entry of work orders, for Respondent
from March 12, 2012 to the present. The keyboarding activities have now been difficult
for him.

During his years of constructing playgrounds, Petitioner began having problems
with his hands. His hands would “stiffen up.” He dropped tools and other objects. He
had to switch his tasks between hands. His hands would lock up on tools. He has pain,
tingling and, sometimes, total numbness in his hands.

Petitioner testified that he had himself removed from re-doing the playgrounds
and fixing them because he couldn't use his hands. He testified that he asked to be
removed from maintenance because he couldn’t use the power tools. Petitioner testified
that over the years he has complaints with regard to his hands. Petitioner testified that
he had to use his left hand while doing his playground duties. Petitioner testified that he
felt pain and tingling while doing his playground duties. Petitioner testified that he felt
numbness a number of years ago.

Petitioner saw Dr. John Fernandez in May and July of 2014 (PX #1). At that
time, he was doing the keyboarding job because of the severe symptoms in both hands.
He had previously been treated by Dr. Fernandez for a significant work injury to his

5
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right hand which resulted in a right middle finger carbon fiber knuckle implant in 2005.
On May 29, 2014 Petitioner complained of residual pain in his right middle finger and
numbness and tingling in the right hand overall. He complained that he had been
dropping things.

Dr. Fernandez diagnosed carpal tunnel syndrome and recommended an EMG,
which was not approved until March 2015. Dr. Fernandez addressed a letter requesting
authorization for the EMG on July 30, 2014 (PX #1). Dr. Fernandez stated that
Petitioner’s bilateral symptoms of numbness and tingling was likely from carpal tunnel
syndrome. He noted that Petitioner’s work had required frequent and moderate-to-
heavy use of his harids. He noted that the bilateral carpal tunnel syndrome was related
to Petitioner’s work.

The March 31, 2015 EMG was abnormal, showing mild to moderate right median
nerve neuropathy due to entrapment in the wrist. There was no evidence of ulnar
entrapment neuropathy or cervical radiculopathy. Petitioner disclosed that he had a
thyroid problem and that he had had pain and numbness in both hands since being
rear-ended in his work truck about 11 years before.

Petitioner returned to Dr. Fernandez on April 23, 2015. Petitioner testified that
he was told that he had carpal tunnel syndrome in both hands, right greater than left.
Dr. Fernandez noted right moderate to severe carpal tunnel syndrome with
demyelination. Dr. Fernandez recommended carpal tunnel release surgery along with
revision of the middle finger implant. At that time Petitioner wished to undergo the
surgery.

Petitioner was examined pursuant to §12 of the Act by Dr. M. Bryan Neal on
September 17, 2015 (RX #2). In addition, Dr. Neal reviewed Petitioner’s medical
records-and-the-job-description-for-Petitioner’sjob—Dr—Neal-tock-a-medical-history———
from Petitioner and conducted a clinical exam. Dr. Neal diagnosed right carpal tunnel
syndrome with confirmatory electrodiagnostics. He also diagnosed left carpal tunnel
syndrome without confirmatory electrodiagnostics. Dr. Neal diagnosed chronic
hypothyroidism, low back pain attendant to lumbar fusion, and right long finger MP
joint pain attendant to implant.

Dr. Neal opined that Petitioner’s right carpal tunnel syndrome was not causally
related to Petitioner’s reported work accident on July 30, 2014. He did not state what
he thought caused Petitioner’s carpal tunnel syndrome. Dr. Neal particularly took note
that there was no reported discreet trauma or accident. Dr. Neal also took note of
Petitioner’s pre-existing hypothyroidism as a risk factor for carpal tunnel syndrome,
citing to sources on Orthopedic Knowledge Online, a resource provided by the American

6
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Academy of Orthopaedic Surgeons. Dr. Neal did note Dr. Fernandez’s long relationship
with Petitioner. Dr. Neal noted that Petitioner could benefit from splinting and
corticosteroid injections, but also acknowledged that surgery would be appropriate if
conservative care failed.

Dr. Neal was unable to determine any degree of Petitioner’s impairment. Dr.
Neal did find that Petitioner was unable to perform his regular work activities due to his
underlying lumbar spine condition but that the carpal tunnel syndrome was not limiting
Petitioner’s office work activities. He did opine that Petitioner was not at MMI
regarding his carpal tunnel syndrome.

At the request Petitioner’s counsel Dr. Fernandez prepared a narrative
report review of Petitioner’s case dated March 17, 2016 (PX #1). The doctor reviewed
Petitioner’s clinical course and the IME report of Dr. Neal. Dr. Fernandez
acknowledged points raised by Dr. Neal that carpal tunnel is common and is often
idiopathic. =~ Dr. Fernandez discounted Dr. Neal's emphasis on Petitioner's
hypothyroidism. In the end Dr. Fernandez opined that, even considering other risk
factors Petitioner had, Petitioner’s right carpal tunnel syndrome was work related.

Dr. Neal prepared a supplemental report April 25, 2016 (RX #3). This report was
prepared in response to Dr. Fernandez’s March 17 letter. Dr. Neal noted that he and Dr.
Fernandez agreed on Petitioner’s diagnosis. Nevertheless, Dr. Neal rebutted Dr.
Fernandez’s opinions. Dr. Neal distinguished between the development of carpal tunnel
syndrome and the onset of manifestation of symptoms. He noted Dr. Fernandez’s
history of treating Petitioner earlier right middle finger and not recording any
complaints or signs of carpal tunnel over that course of care. Dr. Neal also commented
that records from Petitioner’s primary physician, Dr. Bruce Bernheim, could have
provided helpful information with regard to Petitioner’s carpal tunnel signs and
symptoms.

In the end, Dr. Neal, despite acknowledging that Dr. Fernandez is a well-
recognized hand surgeon, continued to disagree with Dr. Fernandez’s causation opinion
and held to his opinion of no causal relation.

Petitioner testified that he wants the carpal tunnel release surgery.

On cross-examination Petitioner described the problems with his hands as
ongoing for many years. He has been on restricted duty since 2014. Petitioner further
testified that he suffers from hypothyroidism for at least the past 5 years and that he
takes medication every day for this condition.
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Dr. Fernandez gave his evidence deposition on May 20, 2016 (PX #2). Dr.
Fernandez refreshed his memory with review of records. He reviewed his care of
Petitioner over the years. He confirmed his diagnosis of carpal tunnel syndrome. He
clarified that Petitioner had predisposing factors for carpal lunnel syndirome, incliding
hypothyroidism. Dr. Fernandez acknowledged that Petitioner did not have a specific
accident or a specific event that caused his carpal tunnel syndrome. But, he noted
Petitioner’s 30-year work history of repetitive forceful gripping and use of power tools.

Dr. Fernandez further testified that carpal tunnel syndrome is a cumulative
disorder. It is never one specific thing. There are always several contributing traits
including genetic predisposition. He noted that Petitioner’s type of physical work was a
significant risk factor and/or contributory factor, and that was the reason why he felt the
injury was work related.

Dr. Fernandez further testified that the risk factor of thyroid disease cannot be
quantified. There is no known proportional association of severity of thyroid disease
being related to the severity of carpal tunnel syndrome. He opined that one does not
necessarily develop carpal tunnel with severe thyroid disease. One may have severe
thyroid disease and not have carpal tunnel syndrome.

In the end, Dr. Fernandez continued with his opinions that Petitioner carpal
tunnel syndrome is related to his work activities and that Petitioner needs carpal tunnel
release to relieve his symptoms.

CONCLUSIONS OF LAW

C: Did an accident occur that arose out of and in the course of Petitioner’s emploviment
by Respondent?

The Arbitrator finds that Petitioner proved that he sustained accidental injuries
on July 30, 2014 that arose out of and in the course of his employment by Respondent.
In so finding, the Arbitrator notes the credible testimony of Petitioner regarding his 35
years of job activities with Respondent. The description of strenuous and repetitive job
activities described by Petitioner is unrebutted and in accord with his job description
(RX #5).

E: Was timely notice of the accident given to Respondent?

This issue was not genuinely disputed.

The Arbitrator finds that Petitioner gave Respondent notice of his accident within
the time limits provided by the Act. The Arbitrator notes that the Application for
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Adjustment of Claim was filed August 20, 2014, stating that Petitioner injured both
hands while working July 30, 2014. Filing an Application for Adjustment within 45 days
of the claimed injury satisfy the notice requirement set for in §6(c) of the Act.

F: Is Petitioner’s current condition of ill-being causally related to the accident?

The Arbitrator finds that Petitioner’s condition of ill-being (bilateral carpal
tunnel syndrome) is causally connected to Petitioner’s job duties and activities described
by Petitioner.

The Arbitrator considered the opinions of Drs. John Fernandez and Bryan Neal.
Drs. Fernandez and Neal have offered conflicting causation opinions. Dr. Fernandez is
Petitioner’s treating physician. Dr. Neal was retained by Respondent to rebut Dr.
Fernandez’s opinions.

Deference is often given to the opinions of treating physicians in light of their
goal to cure or relieve the effects of their patient’s injuries. However, opinions of
treating physicians may lack persuasive power for a variety of reasons, including well-
reasoned and persuasive contrary opinions. Here, Dr. Fernandez opined that
Petitioner’s work activities caused or aggravated Petitioner’s bilateral carpal tunnel
syndrome. Dr. Neal agreed that Petitioner has bilateral carpal tunnel syndrome but
opined that work activities did not cause or contribute to the carpal tunnel syndrome.

The Arbitrator finds Dr. Fernandez’s causation opinion more persuasive than the
opinion of Dr. Neal. Dr. Fernandez is a widely accepted expert in the area of orthopedic
care of hand and wrist injuries. Dr. Neal acknowledged as much. Dr. Fernandez had the
advantage of care for Petitioner over a span of years whereas Dr. Neal relied on a dry
review of records and only one clinical encounter. Dr. Fernandez had the advantage of a
broader overview that Dr. Neal lacked. Dr. Neal Opined that Petitioner’s carpal tunnel
syndrome was not related to Petitioner’s work activities. Without saying directly, Dr.
Neal seemed to imply that the carpal tunnel was related to Petitioner’s hypothyroidism.
Without an opinion of the cause of Petitioner’s carpal tunnel, Dr. Neal’s opinion ruling
out work-related activities is speculative.

In addition, Dr. Neal’s opinions tended to be strident and argumentative. The
expositions in his written reports resemble the work of an advocate rather than the
sober consideration of open-minded examiner. Dr. Neal revealed a bias of such degree
as to totally undermine any persuasive value of his opinions.
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Therefore, the Arbitrator accepts and adopts the opinions of Dr. Fernandez that
Petitioner’s work activities were a contributing cause of his carpal tunnel syndrome.
J: Were the medical services that were provided to Petitioner reasonable and
necessary? Idas Respondent paid all appropriate charges for all reasonable and
necessary medical services?

For reason stated above regarding causation of Petitioner’s current condition of
ill-being, the Arbitrator finds that Petitioner proved that medical care evidence by
billing records in Petitioner’s Exhibit #3 was reasonable and necessary to cure or relieve
the effects of his work related injury. Respondent shall pay to Petitioner the sum of
$1,440.00 for reasonable and necessary medical care as evidenced by Petitioner's
Exhibit #3, in accord with the fee schedule provided by §8.2 of the Act.

The Arbitrator notes that Respondent’s dispute of the reasonableness and
necessity of the unpaid bills was based on Respondent’s dispute of notice, accident, and
causation.

K: Is Petitioner entitled to prospective medical care?

Based upon all of the above, and after weighing the opinions of Drs. Fernandez
and Dr. Neal, and for the same reasons stated above, the Arbitrator finds that the
opinions of Dr. Fernandez are the more reasonable and persuasive than those of Dr.
Neal.

Therefore, the Arbitrator orders Respondent to authorize and pay for the surgery
recommended and preseribed by Dr. John Fernandez, namely carpal tunnel release, and
all reasonable and necessary post-operative medical care and therapy.

Sy

Steven J. Fruth, Arbitrator

March 3, 2017
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Page 1
STATE OF ILLINOIS ) E Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. I:’ Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ ] Reverse [ ] second Injury Fund (§8(e)18)
[_] PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
VERN PHILLIPS, IV,
Petitioner,
VS. NO: 12 WC 27863
NICA, INC,, lslwccozls
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, notice,
causal connection, average weekly wage, medical, prospective medical, and temporary total
disability (TTD), and being advised of the facts and applicable law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 10, 2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  APR 6~ 2018 Yl o £ ﬁﬂ% 2/

Michatl J. Bre

MIB/tdm
0:2-6-10
052

Kevin W. Lamboln



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

PHILLIPS iV, VERN Case# 12WC027863

Employee/Petitioner

13WC008532

NICA INC 181IWCC0213

Employer/Respondent

On 7/10/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.13% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

4599 SHUCHAT COOK & WERNER
CLARE R BERHLE

1221 LOCUST ST 2ND FL

ST LOUIS, MO 63103

0210 GANAN & SHAPIRO PC
ELAINE T NEWQUIST

210 WILLINOIS ST

CHICAGO, IL 60654
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LA ES LD ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. [ Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ second Injury Fund (§8(e)18)
IXI None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)
VERN PHILLIPS, IV Case # 12 WC 27863
Employee/Petitioner
v, Consolidated cases: 15 WC 08532
NICA, INC,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Collinsville, on October 25, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[ What was the date of the accident? '

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

[E What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?
L. What temporary benefits are in dispute?
] TPD [J Maintenance TTD
M. I:] Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?
0. |:| Other

ICArbDecl9(b) 2/10 100 W. Randolph Strect #8-200 Chicage. IL 60601 312/814-6611 Toll-free 866/352-3033  IWeb site: www.iwee i gov
Dovwnstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084

SC D ommUow

7~




Phillips v. Nica_Inc., 12 WC 27863 1 8 I W C C @ 2 1 3

FINDINGS

On the date of accident, February 22, 2012, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is ot causally related to the accident.

In the year preceding the injury, Petitioner earned $N/A; the average weekly wage was $N/A.

On the date of accident, Petitioner was 41 years of age, single with 0 dependent children.

Respondent hras not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $1,850.00 for other
benefits, for a total credit of $1,850.00.

ORDER

The Arbitrator finds that the Petitioner failed to prove that he sustained accidental injuries arising out of and in
the course of his employment with the Respondent on February 22, 2¢12. The Petitioner has also failed to
prove that his current condition is causally related to an alleged February 22, 2012 accident.

No benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days afier receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

m/%% ¢
July 3, 2017

Signature of Arbitrator Date

Juk 10 207

STATEMENT OF FACTS

Petitioner testified he was employed with Respondent as a carpet installer and had been so employed at times
for about 20 years for companies under the control of Robert and/or Brian Drake. Brian Drake is the owner of

Respondent, Bob is a consultant and Chris is the comptroller (see Rx6, 7 and 8).
2
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Petitioner’s work often involved removing/installing carpet at out of state military housing units. He testified he
would work 12 hour days when working, often for weeks at a time, and then be off until the next job came up.
which could also be for weeks at a time. If off for more than a week or so. he and other Respondent employees
would collect unemployment until the next job started. He testified that he was paid $185.00 per day plus
$12.50 per day for meals. There were times he would also perform shorter local Jjobs or warelouse work for 2 or
3 days at a time. Petitioner agreed he knew Respondent would only provide him work when they had work and
that there would be periods of time when he would not be working for them and collecting unemployment. He
agreed he would very occasionally work a side job involving carpet. He testified that there were periods when
he worked 10 to 12 days straight, in a month, and others when he only worked a day or two. This was generally
consistent with the testimony of Chris Drake in the Missouri portion of the 2/22/12 ciaim. (Rx7).

Petitioner alleges an initial 2/22/12 low back injury, the subject of consolidated case 12 WC 27863. (Arbx3). On
2/22/12, Petitioner testified he was working at the federal courthouse in St. Louis. He was unloading boxes of
carpet tile two foot by two foot and weighing 40 to 50 pounds, bending to pick them up and throw them from
the truck up onto the loading dock. When he jumped back up onto the loading dock he felt something in his
lower back. He thought it was a muscle strain, had pain for two or three days and then it went away. He did not
report the incident to Respondent, did not seek any medical treatment and did not take any time off, After he
recovered from that event and before the accident in March of 2012, he testified that his back was not giving
him any trouble and he was able to do his regular activities.

Petitioner also alleges a second work injury “on or about” 3/12/12, the subject of consolidated case 15 WC
8532, involving his low back while working for Respondent in South Dakota. (Arbx3). Petitioner testified that
he was the leader of a crew that would tear out and replace the carpet. As the crew leader, he had to be on the
jobsite to clear the other workers to enter the military facilities. The job included some strenuous activities to
pull up the carpet, carry carpet and a 300 to 400 pound turbo stripper up or down stairs, and kneeling and
bending. Part of his job was to unload rolls of carpet (85 to 90 pounds) from a semi into a Conex storage box.
He testified the carpet rolls were very large and had to be stacked in the Conex. Petitioner testified that on
3/12/12, he was working with a co worker, Larry Davies, to put carpet rolls in the Conex. He indicated he had to
move the carpet rolls in the Conex into positions they would roll out of by bracing himself with his foot or feet
on the Conex wall and his back against the carpet roll to push it. He testified: “When I jumped out of the Conex
box I went to my knees and above my butt cheek and my lower back I felt a lot of pain.” He continued working
but said he had difficulty bending to cut and tear out old carpet, as well as his other duties. At lunch time he
purchased some Aleve, testifying he took 15 to 20 per day for two to three days. He testified his low back
continued to hurt and he started passing blood in his stool.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER’S EMPLOYMENT BY THE RESPONDENT. THE ARBITRATOR
FINDS AS FOLLOWS:

Petitioner alleges he was injured while working at a federal courthouse in St. Louis, Missouri on 2/22/12 when
he jumped onto a loading dock after unloading boxes of carpet squares. He testified he had low back pain,
without any other symptoms, and that this lasted a few days and then went away. The Arbitrator notes this
history comports with Petitioner’s testimony under oath in the Missouri compensation case pursued for the same
date of accident (Rx6).
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The Arbitrator notes that the Application for Adjustment of Claim with regard to this case indicates the
Petitioner was injured when he was pulling carpet. (Arbx3). This differs from his testimony regarding the
alleged incident.

The Arbitrator notes that the Petitioner’s testimony was oftentimes inconsistent and that he was generally a poor
historian. Unlike the claim in 15 WC 8532, the Petitioner testified he did not report this injury, had no lost time,
did not seek treatment and the pain resolved after a few days and he continued working. There are no
contemporaneous documentations which would support that an accident occurred on this date in lien of
Petitioner’s testimony.

Based on the above, the Arbitrator finds that the preponderance of the evidence supports the finding that the
Petitioner failed to prove a compensable 2/22/12 accident.

WITH RESPECT TO ISSUE (E). WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO THE
RESPONDENT, THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/12 accident, this issue is moot.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/12 accident. this issue is moot.

WITH RESPECT TQ ISSUE (G). WHAT WERE THE PETITIONER’S EARNINGS. THE
ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/12 accident, this issue is moot.

WITH RESPECT TO ISSUE (J). WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/]2 accident, this issue is moot.

WITH RESPECT TO ISSUE (K}. IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
CARE. THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/12 accident, this issue is moot.

WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s finding that the Petitioner failed to prove a 2/22/12 accident, this issue is moot.
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STATE OF ILLINOIS ) I:l Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund (§3(g))
COUNTY OF MADISON ) Reverse I:I Second Injury Fund (§8(e)18)
[_] PTD/Fatal denied
[ Modity None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
VERN PHILLIPS, 1V,
Petitioner,
VS. NO: 15 WC 8532
NICA, INC,,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, notice, causal
connection, average weekly wage, medical, prospective medical, and temporary total disability
(TTD), and being advised of the facts and applicable law, reverses the Decision of the Arbitrator
and finds that Petitioner, Vern Phillips, sustained a work-related injury on March 12, 2012 and that
his current condition of ill-being relative to his lumbar spine is causally related to his accident. The
Commission further finds that Petitioner failed to prove that his cervical condition is causally
related to the accident and failed to prove that he is entitled to TTD benefits.

The Commission further finds that Petitioner is entitled to the discogram as recommended
by Dr. Kennedy. The Commission awards Petitioner all reasonable and related medical expenses
related to the March 12, 2012 accident. The Commission further remands this case to the Arbitrator
for further proceedings for a determination of a further amount of temporary total compensation
or of compensation for permanent disability, if any, pursuant to Thomas v, Industrial Commission,
78 111.2d 327, 399 N.E.2d 1322, 35 [1l.Dec. 794 (1980).

The Commission affirms the Arbitrator’s denial of claim 12 WC 27863 for which a
separate decision has been issued.
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So that the record is clear, and there is no mistake as to the intentions or actions of the
Commission, we have considered the record in its entirety. We have reviewed the facts of the
matter, both from a legal and a medical/legal perspective. The Commission has considered all of
the testimony, exhibits, pleadings and arguments submitted by the parties.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission makes the following findings:

1.

Vern Phillips testified that he has worked for the Respondent for 20 plus years installing
carpet. He primarily installed carpet at Air Force bases, T.13. He described his job as
physical in nature. The rolls of carpet weighed about 90 pounds. T.15. With help, he
will carry a turbo stripper that weighs 400 pounds. He traveled mostly out-of-state and
worked 12-hour days. T.16. He was paid $185.00 per day plus $12.50 for meal pay.
T.48.

Vern Phillips sustained an accident on February 22, 2012 while working in St. Louis.
He filed a workers’ compensation claim in Missouri and Illinois. Phillips testified that
he felt something in his low back when he jumped up on the loading dock while
working on February 22, 2012. His pain went away in a couple days, and he did not
seek any medical treatment and did not miss any time away from work.

On March 12, 2012, Phillips was working at the military base in South Dakota. His co-
worker, Larry Davies, was unloading a roll of carpet with a forklift. As his co-worker
was moving the roll to the Conex box to store the carpet, Petitioner jumped out of the
Conex box and felt pain in his lower back. He continued to work with difficulty. T.20.
He started to take Aleve and would take 15 to 20 Aleve a day after the accident. T.21.
He noticed that his back continued to hurt and he had blood in his stool. /d. He informed
Brenda, the secretary, of his injury. T.22. Petitioner stated that Brian Drake knew of
the injury and arranged for him to fly home. T.23. Before he flew home, he sought
medical treatment at the ER. T.24.

On cross-examination, Phillips stated that he felt pain in his back on February 22, 2012
when he jumped onto the loading dock. T.66. This claim is currently pending in
Missouri. T.67. Regarding the March 2012 accident, Phillips stated that he felt pain
when he had his back against the roll of carpet and pushed his legs against the wall. /d.
He reported the accident the next morning. He did not seek medical treatment until 4
days later, when his replacement arrived. T.69.

Mike Johns worked with Petitioner on March 12, 2012. Johns stated that Phillips has
been a family friend for over 5 years. Johns testified that Petitioner began complaining
of low back and neck pain shortly after they started the job in South Dakota. He further
testified that Petitioner complained that the pain made him sick to his stomach. T.108.



15 We 8532 181IWwCC0214

Page 3

He was not sure if Petitioner told him what happened. T.109. On cross-examination,
Johns stated that Petitioner helped him get the job. /d.

Phillips presented to Rapid City Regional Health ER on March 16, 2012 for back pain
and diarrhea. He complained of frequent diarrhea for the past 3 days. He reported
diffuse abdominal cramping and discomfort, right greater than left. He had diarrhea
every half hour that appeared to be red. He also complained of low back pain that
started 5 days ago and he was uncertain if it was work related as he installed carpet.
His pain increased with range of motion. He denied any numbness or paresthesias into
his legs. Examination of the back revealed no midline tenderness. He was discharged
in fair condition. The assessment was diarrhea and back pain unspecified. PX.1.

Phillips testified that he also informed Chris Drake, the owner, of the March 12, 2012
accident, He stated that Chris wanted him to submit the medical through his group
health insurance and Chris would pay the deductible. T.41. He noted that Brian, Chris’
brother, thought the matter should be a workers’ compensation issue. /d. Petitioner told
Chris that he did not think it would be necessary to turn this accident into a workers’
compensation issue. T.42.

Phillips was paid $1,850.00 when he returned home and was then told to start collecting
unemployment. T.43. He then hired an attorney. T.47. Petitioner last worked for
Respondent in March 2012, T.12.

Discovery depositions of Chris Drake and Robert Drake were taken October 3, 2014
pursuant to Missouri law and pertained to Petitioner’s Missouri Workers’
Compensation case, claim 12-056851. Respondent offered the depositions in the case
at bar as Respondent’s exhibit 7 and 8. Petitioner objected to the admission of the
depositions arguing that they were discovery depositions and the best evidence was the
live testimony of the witnesses, as they were party opponents. Petitioner’s counsel
further argued that their depositions did not allow the Arbitrator to judge the credibility
of the witnesses. The Arbitrator overruled the objections and admitted the deposition
transcripts into evidence. T.112.

10. Phillips was seen by Dr. Mark Klucka of Saint Anthony’s Physician Group on March

11.

27, 2012 for GI bleeding, abdominal pain, and back pain. It was noted that he was
installing carpet in South Dakota and started to feel sick. He did have some abdominal
pain in the right mid abdomen that sometimes radiated around his back. His stool was
now normal. He complained of chronic low back pain that was quite severe at times.
The impression was chronic back pain. A lumbar spine x-ray was recommended. PX.2.

Phillips testified that Dr. Klucka told him that he had degenerative changes in the
lumbar spine and there were no signs of a new injury. T.74.
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13.

14.

15.

16.

17.

18.

19.

Phillips underwent an x-ray of the lumbar spine on March 30, 2012 that revealed mild
degenerative changes and no acute bony abnormality. There was some slight facet
arthropathic changes on the left at L5-SI. There were mild degenerative spondylosis
changes with minimal anterior spurring seen at several of the levels. PX.2.

Phillips was seen by Dr. Thomas Brummett on April 30, 2012 for right sided low back
pain that had been fairly severe for 6 months. He was working at the time when his
symptoms began. He had pain in the right low back and in the mid lower thoracic area.
It did not travel to his legs. His pain was better in the morning and then somewhat
debilitating when he tried to get out of bed. Examination revealed a negative straight
leg raise, tenderness to palpation in the midline low thoracic level, and tenderness to
palpation at L5-SI. He was positive for back pain. The impression was radiating right
low back pain of undetermined etiology. Dr. Brummett favored the source being from
the low thoracic disc level rather than L5-SI. He recommended at MRI. PX.2.

Phillips underwent an MRI of the lumbar spine without contrast at Imagining Center
of Alton on June 8, 2012, The MRI revealed mild muitilevel degenerative changes
without significant central spinal canal or neural foraminal stenosis. There was a mild
diffuse disc bulge with no significant central spinal canal or foraminal stenosis at L2-
L3 and L4-L5. PX.3.

Phillips was seen by Dr. Brummett on June 25, 2012. Dr. Brummett noted that
Petitioner had some very minimal degenerative changes that were essentially normal
for his age. He had some mild bilateral facet hypertrophy at L5-SI. He stated that
Petitioner’s pain was either muscle generated pain from his work as a carpet installer
or may be some facet generation of his symptoms. He recommended an MBN block of
the nerve supplying L5-SI facet joint bilaterally, which would tell whether the bottom
facet was involved in the pain generation. If it was involved, then a steroid injection
would be recommended. If it was not involved, then it was muscle generated pain and
there was no specific treatment. PX.3.

Phillips underwent a right L3, L4, and L5 MBN block with Marcaine on July 2, 2012.
PX.3.

Phillips followed-up with Dr. Brummett on July 10, 2012. Petitioner noted that the
MBN block helped the pain a great deal. He only had episodes of pain for which Dr.
Brummett did not think an intra articular facet injection was necessary. He was to
follow-up in one month. PX.3.

Phillips underwent a right L4-SI facet injection on July 30, 2012. PX.3.

Petitioner followed-up with Dr. Brummett on July 30, 2012, Dr. Brummett noted
Petitioner was basically pain free last month. His right low back pain was now
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bothering him a great deal. Petitioner now reported that his pain was work-related and
he was seeing an attorney. Dr. Brummett provided an injection and told him that he did
not see workers’ compensation patients. PX.3.

According to the Missouri Department of Labor and Industrial Relations Claim for
Compensation dated August 2, 2012, Phillips alleged an accident while working on
February 22, 2012, RX.2.

Phillips was seen by Dr. Robert Ayres on August 30, 2012 for back pain. It was noted
that the onset was 3 months ago. The problem was stable but occurred persistently.
PX 4.

Phillips was seen by Dr. Syed Ali of Tri-City Neurology on November 15, 2012 for
back pain with a 9-month onset. His pain was severe and persistent. It was noted this
was a work injury. He was working and carrying carpet and leaned over to pick-up
carpet from the truck and felt low back pain. The MRI was not available. Examination
was positive for severe back pain. He had lower extremity weakness. His symptoms
had been present for 9 months. The assessment was radiculitis, thoracic or lumbar. An
EMG was recommended. PX.5.

Phillips underwent a nerve conduction velocity study on December 12, 2012. The
findings were consistent with right-sided lumbar radiculopathy. PX.5.

Phillips was seen by Dr. Syed Ali on April 2, 2013 for moderate low back pain. The
pain radiated to the back and right buttocks. His pain was burning, discomforting,
numbness, sharp, shooting, stabbing, and throbbing. His symptoms were aggravated by
ascending stairs, changing positions, descending stairs, lifting and pushing.
Examination revealed back pain. He had moderate pain with motion. The assessment
was radiculitis, thoracic or lumbar. PX.5.

Phillips was seen by Dr. David Kennedy on October 3, 2013. It was noted that
Petitioner was moving multiple rolls of carpet on February 12, 2012 when he
experienced severe pain in the lower lumbar area. It became progressively more severe
and he was seen in the ER on March 16, 2012 for lower lumbar pain. He subsequently
underwent injections without much relief. Examination revealed that the lumbar range
of motion was severely reduced in forward flexion. He had a negative straight leg raise.
The assessment was ongoing disabling lumbar pain with radicular features
corroborated by the EMG. He recommended a discogram at L4-L5 and an MRI of the
cervical spine. Dr. Kennedy attributed his lumbar and lower extremity complaints
directly to his work-related injury as described and was a prevailing factor in his need
for treatment. Dr. Kennedy noted that Petitioner reported that the cervical issues have
been a problem since the original injury though not well documented in other records.
However, based upon the history, Dr. Kennedy found the neck related. PX.9.
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Dr. David Kennedy’s evidence deposition was taken April 9, 2014. Dr. Kennedy is a
board-certified neurosurgeon. He saw Petitioner on October 3, 2013 at the request of
Petitioner’s counsel. He noted that Petitioner’s lumbar spine was severely reduced in
forward flexion while his motor and sensory examination was normal. There was no
evidence of sciatica. He had significant muscle spasms. He reviewed an MRI from June
8, 2012 that revealed an annular tear at L4-L5. The tear was consistent with his
symptoms and mechanism of injury. PX.9. pg.11. The EMG revealed right sided
lumbar radiculopathy, which was consistent with his history of symptoms and the
mechanism of injury. PX.9. pg.12. Dr. Kennedy recommended a discogram and a
cervical MRI. PX.9. pg.14. He opined that Petitioner’s symptoms were related to his
work accident based upon the history presented to him. PX.9. pg.15. He was not at
MMII and could not work.

On cross-examination, Dr. Kennedy noted that the medical records do not indicate
radicular symptom during the March 16, 2012 ER visit. He noted that Dr. Brummett’s
April 30, 2012 record indicated that Petitioner had severe right low back pain for 6
months. He noted that Dr. Brummett indicated Petitioner was pain free on July 30,
2012. PX.9, pg.32. He noted that the MRI did not reveal any cord compression. He
does not know the age of the annular tears. PX.9. pg.41.

Phillips was seen by Dr. Ali on February 18, 2014 with continued back pain. His
problem was stable but occurred persistently. He had moderate lumbar pain and
moderately reduced range of motion. The assessment was radiculitis, thoracic or
lumbar and brachial neuritis or radiculitis, both work related. PX.5.

Phillips underwent a nerve conduction velocity study on October 30, 2014 that was
consistent with right carpal tunnel syndrome. PX.5.

Phillips underwent an MRI without contrast on October 30, 2014. The MRI revealed
significant neural foraminal stenosis at C5-C6 and relatively mild spondylosis. PX.5.

Phillips continued to follow-up with Dr. Ali with no change indicated in his condition.

Phillips was seen by Dr. Kristina Naseer on referral from Dr. Ali on July 29, 2015 for
pain in his low back, right side. He had explosive onset of pain in his low back
travelling to the center of the back while unloading carpet. He had tenderness to
palpation across the right sacroiliac joint and pain across the right lumbar paraspinous
muscle. The impression was lumbar myofascial pain and right sacroiliitis. PX.7.

Phillips underwent an MRI of the lumbar spine on February 4, 2016 that revealed mild
lumbar spondylosis. PX.5.
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34. Dr. Frank Petkovich performed a Section 12 examination on March 21, 2016.
Examination revealed subjectively limited range of motion with forward flexion at 50
degrees. He could not palpate any muscle spasms throughout his lumbar spine. There
was no tenderness over the right or left sacroiliac joint. Dr. Petkovich opined Petitioner
had some decreased range of motion and some tenderness on the right side that was
consistent with his mild degenerative lumbar disc conditions. He diagnosed Petitioner
with a degenerative lumbar disc condition at L4-L5 and L5-SI, mild right carpal tunnel
syndrome, and degenerative cervical disc condition. His strains should have resolved
within 6 weeks of the accident. His accident may have caused some exacerbation of his
mild pre-existing degenerative lumbar disc conditions that were present prior to the
accident, but they did not cause any aggravation or acceleration. The cervical condition
was not related. He was not in need of any further treatment. He could work. Petitioner
sustained muscular lumbar strain at the time of the incident. He did not have an annular
tear present at L4-L5, there was a small degenerative annular fissure at L.4-L5 and it
had absolutely nothing to do with the accidents. His complaints were grossly out of
proportion to his objective physical findings. He needed to be weaned off the
medication. RX.9.

35. Phillips was seen by Dr. Ali on August 2, 2016 with moderate low back pain that was
consistent and worsening. It was in his low back and legs. The assessment was
radiculopathy in the lumbar region.

36. Phillips underwent an MRI of the lumbar spine on September 28, 2016 that revealed
degenerative disc disease and facet arthropathy without high grade central canal or
neural foraminal stenosis at any level in the lumbar spine. PX.5.

37. Phillips testified that a pain pump has been recommended, which he has not received.
T.35. Petitioner stated that his bleeding has stopped. He still has back pain and his arm
goes numb on the right side when he drives, which is from the permanent nerve
damage. T.49. The right side of his neck hurts from time-to-time. He cannot lift
anything with his right arm, T.50. His back will swell up. He has a hard time performing
household functions and cannot lift his grandson. T.52. He cannot bend to put on his
tennis shaes. T.53. He cannot work because of the pain. T.54.

The Commission is not bound by the Arbitrator's findings, and may properly determine the
credibility of witnesses, weigh their testimony and assess the weight to be given to the evidence.
R.A. Cullinan & Sons v. Industrial Comm'n, 216 1ll. App. 3d 1048, 1054, 575 N.E.2d 1240, 159
Il. Dec. 180 (1991). It is the province of the Commission to weigh the evidence and draw
reasonable inferences therefrom. Niles Police Department v. Industrial Comm'n, 83 Ill. 2d 528,
333-34, 416 N.E.2d 243, 245, 48 Ill. Dec. 212 (1981). Interpretation of medical testimony is
particularly within the province of the Commission. A. O. Smith Corp. v. Industrial Comm'n, 51
Ill. 2d 533, 536-37, 283 N.E.2d 875, 877 (1972).
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The Commission finds that the Arbitrator erred in admitting the discovery depositions of
Chris Drake and Robert Drake. Pursuant to Illinois Supreme Court Rule 212 (eff. January 1,
2011),

(a) Purposes for Which Discovery Depositions May Be Used.
Discovery depositions taken under the provisions of this rule may
be used only:

(1) for the purpose of impeaching the testimony of the deponent as
a witness in the same manner and to the same extent as any
inconsistent statement made by a witness;

(2) as an admission made by a party or by an officer or agent of a
party in the same manner and to the same extent as any other
admission made by that person;

(3) if otherwise admissible as an exception to the hearsay rule;
(4) for any purpose for which an affidavit may be used; or

(5) upon reasonable notice to all parties, as evidence at trial or
hearing against a party who appeared at the deposition or was given
proper notice thereof, if the court finds that the deponent is not a
controlled expert witness, the deponent’s evidence deposition has
not been taken, and the deponent is unable to attend or testify
because of death or infirmity, and if the court, based on its sound
discretion, further finds such evidence at trial or hearing will do
substantial justice between or among the parties.

No showing has been made demonstrating that Chris Drake or Robert Drake were unavailable to
testify at trial in the case at bar or that their discovery depositions are otherwise admissible pursuant
to Illinois Supreme Court Rule 212. During oral argument, Respondent’s counsel stated that they
were unable to locate Chris or Robert Drake. The Commission finds that Respondent’s efforts to
secure their testimony do not satisfy the requirements as stated in Illinois Supreme Court Rule 212.
Accordingly, the Commission finds that the Arbitrator erroneously admitted into evidence these
discovery depositions. Therefore, the Commission strikes the discovery depositions of Chris Drake
and Robert Drake from the record, found as Respondent’s exhibit’s 7 and 8.

The Commission reverses the Arbitrator’s decision and finds that Vern Phillips established
that he sustained an accident and injury to his low back only on March 12, 2010 that arose out of
and in the course of his employment. The Petitioner testified that he was working when he felt
pain in his back after jumping out of the Conex box. His testimony was supported by that of Mike
Johns. While Mike Johns was uncertain whether Petitioner informed him of what happened, he
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did confirm that Phillips started to complain of neck and back pain shortly after they started the
South Dakota job. The Petitioner’s testimony is further supported by the March 16, 2012 Rapid
City Regional Health ER record which indicated that Petitioner had back pain that began 5 days
ago. The Petitioner further testified that he reported the incident and Respondent made
arraignments to fly him home. The Respondent offered no evidence of any kind to rebut
Petitioner’s testimony.

The Commission also finds that Petitioner failed to prove that he sustained an injury to his
neck on March 12, 2012, The first indication of a neck injury does not appear in the medical records
until several months after the accident. At that point, Petitioner had been examined by several
doctors on multiple occasions and there was no indication of a neck issue. To find the neck
condition related to the accident would require the Commission to engage in speculation, and it
declines to do so.

The Commission therefore finds that Phillips established that he sustained a work-related
accident involving his low back on March 12, 2012.

The Commission finds that Petitioner established that his current low back condition is
causally related to the March 12, 2012 accident. It is well established that "a chain of events which
demonstrates a previous condition of good health, an accident, and a subsequent injury resulting
in disability may be sufficient circumstantial evidence to prove a causal nexus between the accident
and the employee's injury." International Harvester v. Industrial Comm'n, 93 1ll. 2d 59, 63-64,
442 N.E.2d 908, 66 Ill. Dec. 347 (1982).

The evidence establishes that Petitioner worked without restriction prior to March 12,
2012. He then sustained a work accident on March 12, 2012 and began to experience low back
issues. There are no medical records documenting that he was receiving medical treatment prior
to March 12, 2012 or that he was experiencing low back pain. Rather, all of the medical records
consistently document ongoing low back issues after the March 12, 2012 accident.

In that regard, the Commission is not persuaded by Dr. Petkovich’s opinion. Dr. Petkovich
opines that the accident caused an exacerbation of Petitioner’s alleged pre-existing condition and
should have healed within 6 weeks of the accident. Despite his opinion, Dr. Petkovich’s
examination revealed decreased range of motion and some tenderness. Dr. Petkovich indicated this
was due to Petitioner’s degenerative lumbar spine condition. Dr. Petkovich’s opinion, however, is
not supported by the evidence. There are no records establishing that Petitioner had any low back
issues prior to the accident and there is no credible evidence that his condition had healed within
6 weeks after the accident. Rather, the medical records document consistent complaints following
the accident that continued through the date of hearing.

The Commission finds the opinion of Dr. Kennedy relative to the condition of Petitioner’s
low back persuasive. Dr. Kennedy noted that the MRI revealed an annular tear at L4-L5 and that
the EMQG revealed lumbar radiculopathy. He noted that the symptoms were consistent with the
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mechanism of injury. As previously stated, the record lacks any evidence supporting that
Petitioner’s condition was pre-existing. Thus, the Commission finds the opinion of Dr. Kennedy
relative to the lumbar spine persuasive.

Therefore, the Commission finds that Petitioner established that his low back condition is
causally related to his March 12, 2012 accident.

Pursuant to Section 8(a) of the Act, a claimant is entitled to recover reasonable medical
expenses, the incurrence of which are causally related to an accident arising out of and in the scope
of his employment and which are necessary to diagnose, relieve, or cure the effects of the
claimant's injury. University of lilinois v. Industrial Comm‘n, 232 1ll. App. 3d 154, 164, 596 N.E.2d
823, 173 Ill. Dec. 199 (1992). Whether a medical expense is either reasonable or necessary is a
question of fact to be resolved by the Commission, and its determination will not be overturned on
review unless it is against the manifest weight of the evidence. F&B Manufacturing Co. v.
Industrial Comm'n, 325 I1l. App. 3d 527, 534, 758 N.E.2d 18, 259 Ill. Dec. 173 (2001).

Having found that Petitioner’s lumbar spine condition is causally related to his accident,
the Commission finds that Petitioner is entitled to all reasonable and necessary medical expenses
related to his low back as a result of the March 12, 2012 accident. Further, the Commission finds
that Petitioner is entitled to a lumbar discogram as recommended by Dr. Kennedy.

The Commission declines to award Petitioner TTD benefits. The Commission has
reviewed the record and finds no credible medical evidence supporting that Petitioner could not
work. While Dr. Kennedy testified in his evidence deposition that Petitioner could not work, his
medical records were silent as to Petitioner’s work status. The Commission is not persuaded by
Dr. Kennedy’s deposition testimony relative to Petitioner’s work status.

Further, there is no evidence of record that demonstrates that the Petitioner ever produced
an off work slip and provided same to the Respondent or its counsel. For this additional reason,
the Commission refuses to award TTD to the Petitioner.

The Commission affirms the Arbitrator’s finding that Petitioner’s AWW is $1,296.64.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on July 10, 2017, is hereby reversed for the reasons stated above.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent authorize and pay
for prospective medical treatment as recommended by Dr. David Kennedy.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$22,473.25 under §8(a) of the Act and subject to the medical fee schedule.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $20,700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  APR 6- 2018 L ﬁmﬂf%"-‘—’/ﬂ""ﬂb«
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

PHILLIPS IV, VERN Case# 15WC008532
Employee/Petitioner 12WC027863
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On 7/10/2017, an arbitration decision on this case was filed with the Olinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed. :

If the Commission reviews this award, interest of 1.13% shall accrue from the date listed above to the day before the
date of payment, however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

4589 SHUCHAT COOK & WARNER
CLARE R BEHRLE

1221 LOCUST ST 2ND FL

ST LOUIS, MO 63103

0210 GANAN & SHAPIRO PC
ELAINE T NEWQUIST

210 WILLINOIS 5T

CHICAGO, IL 60654
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STATE OF ILLINOIS ) D Injured Workers™ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF MADISON ) | [[] secand Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)

VERN PHILLIPS, IV Case # 15 WC 08532

Employee/Petitioner

v

NICA, INC.
Employer/Respondent

Consolidated cases: 12 WC 27863

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Collinsville, on October 25, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. |:| What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. @ What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J.

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitled to any prospective medical care?
L. What temporary benefits are in dispute?
[JTPD 1 Maintenance TTD
M. D Should penaities or fees be imposed upon Respondent?

N. |:, Is Respondent due any credit?

0. [_] Other

JCArbDeclo() 2/16 100 W, Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  IWeb site: www.iwee.il. gov
Downstate offices: Collinsville 518/346-3450 Peoria 309/671-3019 Rociford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On the date of accident, March 12, 2012, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

In the year preceding the injury, Petitioner earned $28,344.16; the average weekly wage was $1,296.64.

On the date of accident, Petitioner was 41 years of age, single with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $1,850.00 for other
benefits, for a total credit of $1,850.00.

Respondent is entitled to a credit of SN/A under Section 8(j) of the Act.

ORDER

The Arbitrator finds that the Petitioner has failed to prove that he sustained a March 12, 2012 accident which
arose out of and in the course of his employment with the Respondent via the preponderance of the evidence.
As a result, no benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

d/% (}/‘y/é ‘ July 3, 2017

Signature of Arbitrator Date

Juk 10 2017

STATEMENT OF FACTS

Petitioner testified he was employed with Respondent as a carpet installer and had been so employed at times
for about 20 years for companies under the control of Robert and/or Brian Drake. Brian Drake is the owner of
Respondent, Bob is a consultant and Chris is the comptroller (se€ Rx6, 7and 8).



| .th[ﬁps v. Nica. Inc., 15 WC 08532 1 8 I W C C @ 2 1 4

Petitioner’s work often involved removing/installing carpet at out of state military housing units. He testified he
would work 12 hour days when working, often for weeks at a time, and then be off until the next job came up,
which could also be for weeks at a time. If off for more than a week or so, he and other Respondent employees
would collect unemployment until the next job started. He testified that he was paid $185.00 per day plus
$12.50 per day for meals. There were times he would also perform shorter local jobs or warehouse work for 2 or
3 days at a time. Petitioner agreed he knew Respondent would only provide him work when they had work and
that there would be periods of time when he would not be working for them and collecting unemployment. He
agreed he would very occasionally work a side job involving carpet. He testified that there were periods when
he worked 10 to 12 days straight, in a month, and others when he only worked a day or two. This was generally
consistent with the testimony of Chris Drake in the Missouri portion of the 2/22/12 claim. (Rx7).

Petitioner alleges an initial 2/22/12 low back injury, the subject of consolidated case 12 WC 27863. (Arbx3). On
2/22/12, Petitioner testified he was working at the federal courthouse in St. Louis. He was unloading boxes of
carpet tile two foot by two foot and weighing 40 to 50 pounds, bending to pick them up and throw them from
the truck up onto the loading dock. When he jumped back up onto the loading dock he felt something in his
lower back. He thought it was a muscle strain, had pain for two or three days and then it went away. He did not
report the incident to Respondent, did not seek any medical treatment and did not take any time off. After he
recovered from that event and before the accident in March of 2012, he testified that his back was not giving
him any trouble and he was able to do his regular activities.

Petitioner also alleges a second work injury “on or about” 3/12/12, the subject of consolidated case 15 WC
8532, involving his low back while working for Respondent in South Dakota. (Arbx3). Petitioner testified that
he was the leader of a crew that would tear out and replace the carpet. As the crew leader, he had to be on the
jobsite to clear the other workers to enter the military facilities. The job included some strenuous activities to
pull up the carpet, carry carpet and a 300 to 400 pound turbo stripper up or down stairs, and kneeling and
bending, Part of his job was to unload rolls of carpet (85 to 90 pounds) from a semi into a Conex storage box.
He testified the carpet rolls were very large and had to be stacked in the Conex. Petitioner testified that on
3/12/12, he was working with a co worker, Larry Davies, to put carpet rolls in the Conex. He indicated he had to
move the carpet rolls in the Conex into positions they would roll out of by bracing himself with his foot or feet
on the Conex wall and his back against the carpet roll to push it. He testified: “When I jumped out of the Conex
box I went to my knees and above my butt cheek and my lower back I felt a lot of pain.” He continued working
but said he had difficulty bending to cut and tear out old carpet, as well as his other duties. At lunch time he
purchased some Aleve, testifying he took 15 to 20 per day for two to three days. He testified his low back
continued to hurt and he started passing blood in his stool.

Petitioner testified he contacted company secretary, Brenda Mueller, the morning after the incident, reporting
the incident and his back and abdominal pain. He testified that Brian Drake then called him about what had
happened, and indicated he would make arrangements to fly him home to Illinois. However, because the crew
needed the crew leader to enter the military facility, Drake asked him to stay on the job until a replacement,
Brian Rushing, could get to the jobsite. Petitioner testified that as soon as Rushing arrived three days later, he
took the company truck to the closest emergency room in South Dakota. He testified that he remained in South
Dakota for another 2-3 days or so because Drake was paying for his flight home and obtained a cheaper rate by

waiting.

The 3/16/12 ER records from Rapid City Regional Hospital indicated Petitioner reported that his low back and
stomach were hurting, was directed to stop taking the Aleve, was given other medication and directed to follow
up with an Illinois physician. The Hospital’s records reflect a history of sharp abdominal and back pain with

diarrhea. The Emergency Nursing Record notes a two day history of symptoms, including black and red stools.
3
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This note also states the Petitioner reported his back pain had improved. The attending physician’s chart notes
frequent diarrhea for three days with right greater than left abdominal cramping. The Petitioner also complained
of a 5 day history of low back pain, and “he is uncertain if it related to his work as a construction worker laying
carpet.” He denied any numbness or paresthesias into his legs. There was noted concern for infectious diarrhea,
but if the diarrhea “relates to his back pain which seems to be related to range of motion position onset with the
mechanics of his job is uncertain may just be a back strain but with a diarrhea for the fall but this would be
indicated if not improving.” Petitioner was discharged with diagnoscs of “diarrhea” and “back pain-
unspecified.” (Px1).

Petitioner testified he told them about his lower back pain as well as his passing blood. He was advised to stop
taking the Aleve and he was given medication to help with his stomach pain and back pain and was advised to
follow up with a doctor once he returned home. Asked about the lack of a history of a specific injury, Petitioner
testified, “he didn’t ask.” He agreed he did not report any neck or right arm pain.

After returning to [llinois, Petitioner testified he went to Chris Drake’s office, and that Drake knew he had been
injured at work. Asked how Chris Drake knew he had been injured at work, Petitioner testified: “From flying
home. He knew that I flew home from South Dakota.” Petitioner again indicated that Chris “knew™ he hurt his
back at work on cross exam, and then testified he specifically told both Brian and Chris Drake he hurt his back
at work.

He and Chris had 4 or 5 discussions. They discussed his medical bills, Petitioner testifying that Chris wanted
him to put the bills through his group insurance, offering to pay the deductibles. and that they didn’t discuss
turning it in to workers compensation. However, in the 3" or 4™ conversation, Chris told him that his brother,
Brian Drake, thought the matter should be turned into workers’ compensation. Petitioner was getting injections
at the time, so he figured both he and Drake would wait and see if that helped before turning it in to workers
compensation. However, Petitioner testified group insurance did not pay any of his medical bills. For a period
of time he received some ongoing checks from Respondent totaling $1,850.00 (“What he did was he was
continuing to give me my salary but I didn't have to do anything for it while I was getting medical treatment”)
until he was advised they were stopping and he should take unemployment. He did receive unemployment for
approximately eight months following that. Since he was advised to go on unemployment Petitioner retained an

attorney and has not had any other further conversations with any of the Drakes.

Chris Drake testified, via discovery deposition in the Missouri workers’ compensation claim, that he was
employed by Respondent; which was—owned by his brother Brian;as-the controller—(Rx7) He becameaware——
Petitioner was not turning in hours while away on a job, somewhere “north”, in March, 2012. He testified he
asked why and was told by an unnamed supervisor that Petitioner had been urinating blood and was in the
hospital. After Petitioner returned to Illinois he recalled a couple of conversations about Petitioner being off
work sick and having doctor’s appointments, and that Petitioner requested advances on his pay. He did not
remember how the Petitioner got home. Chris Drake testified he provided pay advances to Petitioner, and also
recalled Petitioner applied for and collected unemployment benefits. He denied having any conversation about
him turning anything in to workers’ compensation. He testified he was never told by Petitioner that he was
injured at work, and the first time he learned of a workers’ compensation claim was when he received a letter
from Petitioner’s lawyer in July or August of 2012. He would ask Petitioner when he was returning to work, and
Petitioner would say he had lots of medical appointments and hoped to get back soon. Chris Drake testified he
would have conversations with Petitioner about health insurance but none about whether he injured his back. He
denied being toid_by_Petitionerhe-needed medical insurance_coverage for his _back or.that he_was_seeking
medical care for his back. He testified Respondent’s policy for work injuries, per a handbook, is that “there’s a
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report to be filled out and then we send them to the hospital.” Had Petitioner reported a work injury, he would
have done both. (Rx7).

Michael Johns testified on behalf of the Petitioner. A friend and co-worker, who agreed Petitioner helped him
get his job with Respondent, Johns testified that he presently is not working but is in school and pursuing a
culinary degree. In March of 2012 he was working as a general laborer for Respondent in South Dakota with the
Petitioner. He became aware that Petitioner was having physical problems and Petitioner complained to him of
low back, neck and stomach problems. He observed that Petitioner was not able to do the physical work. For
instance, any time Petitioner lowered himself to the floor it seemed to cause extreme pain. Petitioner was not

able to finish the job.

Robert Drake’s discovery deposition from the Missouri Workers’ Compensation case was also entered into
evidence (Rx8). He testified he is the father of Brian Drake, who owns the Respondent company, and that his
position in 2012 was as a consultant for the company. He testified he had no knowledge of a job in South
Dakota and never spoke to Petitioner about a work injury. He recalled that at one time the Petitioner came in
and requested a job performing local work, as the company had a number of local jobs at that time, but that he
questioned Petitioner about being ill, and that and having problems this his kidneys.

Petitioner testified that when he returned to Illinois, he sought treatment with Dr. Klucka, advising him that he
had been passing blood and he had lower back pain. Dr. Klucka’s records reflect Petitioner was initially seen on
3/27/12 for GI bleeding, abdominal and back pain. While working in South Dakota he “began feeling kind of
sick to his stomach,” took Alka Seltzer, Pepto Bismol and Aleve, after which he began having melenic stools.
He “did have some abdominal pain in the right mid abdomen that sometimes radiates around to the back.” He
“also complains of some back pain” and one episode of paresthesias in the right upper extremity, but “mostly he
complains of chronic low back pain”, which at times was quite severe. Physical and neurologic exams were all
normal. Dr. Klucka diagnosed melenic stools and gastrointestinal bleeding, possible gastroenteritis,
inflammatory or neoplastic disease, and chronic back pain. Lumbar and sacral x-rays, blood work, stool
cultures, colonoscopy, EGD and CBC labs were prescribed. (Px2).

On cross exam, as to the indication of “chronic™ back pain, Petitioner said he only reported pain since the work
accident. The only things he reported were back pain and blood in his stool. Petitioner testified both that he
didn’t discuss his back pain with Dr. Klucka because he was there for abdominal issues, but also agreed Klucka
took a lumbar x-ray and told him he had lumbar degeneration and no evidence of acute injury.

At some point after returning to lilinois, Petitioner testified he began experiencing “like a phone was ringing” in
his legs and numbness in his right arm, dropping stuff out of his right hand. He did not pinpoint exactly when

this began.

3/30/12 lumbar x-rays indicated a history of four months of low back pain which goes down the right leg. Films
reflected mild degenerative changes with minimal spurring at several levels and was diagnosed, with slight facet
arthropathic changes at left L5/S1. 4/4/12 colonoscopy was negative other than for internal hemorrhoid tissue.
4/13/12 abdominal CT scan was unremarkable, as was a 4/20/12 Upper GI exam other than mild duodenitis. He

was advised to discontinue NSAIDs. (Px2).

He next sought treatment with Dr. Brummett on 4/30/12, which he testified was based on the recommendation
of his mother in law. The report notes Petitioner reported: “The patient ... works as a carpet layer & has been
having problems with right low back pain that’s fairly severe for 6 months now. He does heavy lifting in the

normal course of his occupation. In that regard, he was working at the time & carrying large rolls of carpet when
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his pain symptoms started.” The pain was primarily in the right low back, but also in the mid lower thoracic area
and had symptoms radiating into his legs. He was taking Hydrocodone and reported taking a large amount of
over-the-counter NSAIDs. Physical and neurological exam was normal other than tenderness to palpation at the
lower thoracic and L5/S1 levels. Exam was negative for neck pain. Dr. Brummett indicated an unknown
eticlogy for the back pain and requested an MRI, but believed the problem was likely originated with disc
disease at the lower thoracic level as opposed to L5/S1, and believed thoracic epidurals at that level would be
indicated. (Px3).

Petitioner testified he told Dr. Brummett about his more recent work injury, but the report does not reflect this.
He did not recall telling Dr. Brummett he had a 6 month history of low back pain, but agreed he did not
complain of leg symptoms. He agreed Dr. Brummett did not restrict him from working.

Dr. Brummett on 6/25/12 indicated the 6/8/12 MRI showed very minimal degenerative disc disease, “essentially
normal for his age,” with mild bilateral facet hypertrophy at L5-81. The MRI report noted no spinal or foraminal
stenosis was seen. He believed Petitioner’s pain was either muscular pain from his work as a carpet layer or
could be coming from the facets. He recommended a bilateral facet nerve block at L5/S1. If it helped, that
would indicate facet involvement and further injections would be indicated; if it didn’t, he noted he had no
specific treatment to offer. Dr. Brummett also was going to discontinue Norco given the lack of significant
findings and start Celebrex. (Px3).

On cross exam, Petitioner acknowledged that Dr. Brummett told him the MRI basicaily showed degenerative
findings, and that he had been working hard all his life, but was normal for his age.

Dr. Brummett then performed the nerve blocks on the right from L3 to L5 to evaluate facet involvement. On
7/10/12, Petitioner reported the injections helped significantly and he was only having “episodes” of pain, so Dr.
Brummett cancelled a planned facet steroid injection. Petitioner then returned to Dr. Brummett on 7/30/12 due
to significant right }ow back pain, and facet steroid injections were performed at L4 to S1. Dr. Brummett stated
Petitioner “now, however, says his pain is work related and he’s seeing a workman’s compensation attorney™,
and since he did not treat work injuries, discharged him from care. (Px3).

Petitioner testified the injections did help, but only for a week or two, reporting this on 7/30/12. He also testified
Dr. Brummett dropped him as a patient “when [ told him it was a work comp case”, but that he had still
performed injections on 7/30/12, which he testified helped his low back for about a week.

Petitioner did not have a primary care doctor and needed one for insurance purposes to see a neurologist, so he
started seeing Dr. Ayers. On 8/30/12, Petitioner visited Dr. Ayers with a report of 3 month history of low back
pain and left scapular pain, and Ayers prescribed medication and referred Petitioner for a neurosurgical
evaluation. Petitioner also noted bilateral hand numbness and tingling, and Dr. Ayers diagnosis included carpal
tunnel syndrome (CTS). (Px4).

Petitioner testified that Dr. Ayers referred him to Dr. Naseer at Tri-City Neurology. Petitioner denied indicating
left shoulder area pain, as everything had always been right sided. He agreed Dr. Ayers did not restrict his work
duties,

Petitioner presented to Dr. Ali at Tri City Neurology on 11/15/12 with a 9 month history of severe low back pain
with an onset 9 months ago. The duration varied, and Petitioner noted it was now radiating into both legs.from a
work injury where he had been carrying carpet. When he leaned over to pick up carpet from his truck he felt low

back pain, and he continued to carry carpet up to freight elevator. He says he then went to South Dakota and was
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unable to pull carpet, contacted his employer and was told to take that day off, and the next day he went to the
ER due to passing blood, which Petitioner indicated was due to taking Aleve. He flew home one week later and
had not been back to work since. Dr. Ali ordered EMG and nerve conduction testing. (Px5).

12/12/12 EMG/NCV of the lower extremities reflected findings consistent with right sided lumbar
radiculopathy. (Px6).

On 1/8/13, Petitioner reported persistent low back pain into the legs, and Dr. Ali diagnosed radiculitis and
continued to treat him with medications. Petitioner denied neck symptoms. On 4/2/13, Dr. Ali noted persistent
pain complaints to the lower back, right buttock and legs. Symptoms were aggravated by such activities as stair
climbing, changing positions, standing twisting and walking. His symptoms were relieved by pain medication
and rest. He was continued on medication and activity as tolerated. On 2/18/14, Petitioner reported low back
and neck pain, and Dr. Ali diagnosed radiculitis, thoracic or lumbar and brachial neuritis or radiculitis, work
related. He continued to treat him with medication. Dr. Ali noted the Petitioner was compliant with his current
therapy but was not responding. He changed his medication from Hydrocodone to Percocet and started Valium.

(Px5).

On 6/10/14, Petitioner saw Dr. Ali complaining of persistent, moderately severe pain in the lower back and legs.
He had moderate pain complaints to the neck. On examination the doctor noted muscle spasms, musculoskeletal
tenderness and weakness. Although Petitioner was compliant with current therapy he wasn’t responding to his
treatment. He was having some difficulty with ambulation and needed some assistance with activities of daily

living. (Px5).

Petitioner had physical therapy at the request of Dr. Reynolds, who became his primary provider after Dr. Ayers
became ill, at Anderson Hospital, with diagnoses of lumbago and back spasms, on 7/22/14, but it appears he
may not have returned after that and was discharged on 8/5/14. (Px6).

A 10/2/14 evaluation showed that Petitioner’s complaints continued, and Dr. Ali ordered an MRI of the cervical
spine and motor and EMG testing. 10/30/14 EMG/NCYV of the upper extremities noted findings consistent with
right CTS. Cervical MRI from the same date indicated significant neuroforaminal stenosis, left greater than
right, at C5/6 with relatively mild spondylosis. (Px6).

At Petitioner’s 2/5/15 visit, Dr. Ali noted the EMG/NCV findings, and that the cervical MRI showed significant
neural forminal stenosis at C5/6 and mild spondylosis. Dr. Ali continued him on medications. (Px5; Px6).

Petitioner saw family nurse practitioner Lee Ann Taradino on 2/18/15, noting severe right low back pain
radiating into the buttocks, with a history of 2012 injury as a carpet layer. He reported no improvement with
prior injection. Taradino’s diagnosis was lumbago, and Gabapentin was prescribed. On 4/9/15, Petitioner
complained of chronic low back pain radiating into the buttocks. She increased his dosage of Gabapentin. (Px8).

On 5/28/15, Dr. Ali noted Petitioner’s problem was worsening and his low back pain had increased. Petitioner
was interested in injections to address his low back pain. Dr. Ali stated he would refer Petitioner to pain
management. (Px5). Dr. Naseer’s 7/29/15 report notes Petitioner was referred by Dr. Ali and provided the
following history: he “used to load and unload carpet. He was working one day and as he was loading and
unloading carpet, toward the end of the day, he was unable to continue to work secondary to severity of pain.
Had explosive onset of pain in his low back travelling to the center of the back.” He was working in South
Dakota at the time and sought emergency room care. Current complaints were central low back pain that

traveled to his right buttock and occasionally his right leg, noting it to be at a 10/10 level. Lumbar MRI was
7



Phillips v. Nica, Inc., 15 WC 08532 1 8 1 W C G @ 2 1 %

reviewed. Neurological exam was normal. The diagnosis was lumbar myofascial pain and right sacroilitis.
Noting Petitioner has had 3.5 years of pain but that injections helped for 1 to 1.5 years, Dr. Naseer
recommended a right SI joint injection along with lumbar trigger point injections, mainly on the right side of the
low back. Therapy was also recommended. (Px7).

The records reflect that Petitioner continued to see Dr. Ali, three times between 8/25/15 and 5/5/16. His
complaints continued and the doctor did not feel Petitioner was responding to current treatment. (Px5)

According to the radiologist, a 2/4/16 lumbar MRI from Anderson Hospital, prescribed by Dr. Ali, reflected an
L5/81 bulge with an annular fissure. Otherwise, there were disc bulges and degeneration at multiple levels with
mild canal and mild bilateral foraminal stenosis. There was a 3 mm retrolisthesis of L2 on L3 and L3 on L4. A
cervical MRI taken on that date showed unchanged moderate cervical spondylosis. (Px5). The Arbitrator did not
see any specific indication in Dr. Ali’s records of prescribing these tests.

On 8/2/16, Dr. Ali noted that Petitioners low back problem was persistent and worsening, with symptoms
including spasms and tenderness. On that date, Petitioner heard a pop in his low back and had increased low
back pain. Dr. Ali ordered an MRI. The 9/28/16 lumbar MRI revealed a small right L5/S1 with mild right and
no significant left foraminal stenosis, as well as degenerative disc diseasc and facet arthropathy without high
grade central canal or neural formainal stenosis at any lumbar level. (Px5).

Petitioner testified that Dr. Ali has taken over his pain medication prescriptions. He continues to see Dr. Alion a
regular basis. He testified that Dr. Ali advised him that he has permanent pain or nerve damage and wants to
send him to pain management for consideration of a pain pump. Dr. Ali also advised him to seek disability. He
is the only doctor who has held him off work, and Petitioner agreed he did not initially restrict him from doing
so, and may not have recommended disability untii 2015. He has applied for disability and is awaiting a hearing.
As Petitioner lost his group insurance he has qualified for state aid and had to establish a primary doctor for the
state insurance, so he does see NP Tardino, who prescribes medications such as Gabapentin.

Dr. Kennedy, a board certified neurosurgeon, examined the Petitioner at his attorney’s request on 10/3/13, and
his evidence deposition was taken on 4/9/14. (Px9). Dr. Kennedy testified that Petitioner reported a 2/22/12
work injury where he was “moving carpet and things like that”, with a sudden onset of severe low back pain
radiating into both legs and numbness radiating into the right arm. He then “sort of lived with that for a while”
until going to work in South Dakota, at which time his pain became much more severe and he went to a local

emergency room. He reviewed Petitioner’s medical records. Pefitioner’s exam demonsirated severely rediced
forward flexion, but normal sensory and neurologic findings without sciatica on either side. Dr. Kennedy's
review of the 6/8/12 lumbar MRI films indicated multi-level degenerative changes, with an annular tear at L4-5,
which he noted was not reflected in the radiologist’s report. Dr. Kennedy explained such an annular tear can
occur with heavy lifting, such as the Petitioner reported to him, and can result in pain complaints. Noting the
12/12/12 EMG/NCV was consistent with right sided lumbar radiculopathy, Dr. Kennedy testified it was not
specific as to the nerve roots involved, but that it likely involved the lower L4/5 or L5/S1 levels, or both. Dr.
Kennedy testified that the EMG/NCV findings are consistent with Petitioner’s history of symptoms and the
mechanism of injury that Petitioner described. Dr. Kennedy did agree on cross examination that the only
abnormal finding he noted on exam was severely reduced forward flexion, along with muscle spasms, and that
the neurological exam was essentially normal. (Px9).

It was Dr. Kennedy's impression that Petitioner had ongoing-disabling-lumbar-pain-with-radicular-features
which were cotroborated by the EMG findings. He testified that these findings suggested some degree of nerve

irritation or structural problem either compressing or irritating the nerves in the lower back. Asked about the
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significance of Petitioner not indicating radicular complaints when he initially sought emergency care or
treatment, then reporting such symptoms at a later date, Dr. Kennedy testified that often times those symptoms
will develop over time and especially in a setting with an annular tear. The disc contents can leak out and cause
an evolving series of symptoms that are consistent with or at least radicular in nature. On cross examination, he
opined that the longest time period he would still relate such symptoms to the injury would be three months, and
that such symptoms would likely begin in days or weeks if related. (Px9).

Dr. Kennedy recommended a lumbar discogram to try to pinpoint the structure(s) that were causing Petitioner's
pain. He also recommended a cervical MRI. Following the discogram, he would be better able to tell what
additional treatment might be necessary. (Px9).

It was Dr. Kennedy’s opinion that Petitioner’s lumbar and lower extremity complaints were directly related to
the work injury and were the prevailing factor in his need for treatment. This was significantly based on the
history of onset provided by Petitioner of the work accident. As to his symptoms in the upper extremities,
although they had not been well documented in the medical encounters, Dr. Kennedy felt that based upon the
Petitioner’s history it was work related and should be evaluated. Dr. Kennedy was asked a hypothetical question
which described Petitioner’s two work injuries, the first one occurring in St. Louis in February 2012 and the
second in South Dakota that following March. It was Dr. Kennedy’s opinion that his diagnosis was related to the
work activities described in the hypothetical. Dr. Kennedy testified that taking an excessive amount of Aleve
medication can cause abdominal cramping and diarrhea. At the time Dr. Kennedy evaluated Petitioner he did
not believe he was at maximum medical improvement nor did he feel he could work. With the symptoms that
Petitioner told him about and the objective finding noted on the MRI and EMG testing Dr. Kennedy indicated
there is no way he could do his work as a carpet layer as he could barely bend forward. If he tried those activities
it would make him worse. It was his opinion that the treatment Petitioner had received up to that time was
appropriate, reasonable, necessary and causally related to his work injury. (Px9)

On cross examination, Dr. Kennedy admitted the only history of work injury he received from Petitioner
pertained to a 2/22/12 incident while working in South Dakota. He agreed that there were inconsistencies in
Petitioner’s medical records, including a claimed 2/22/12 injury in St. Louis; a lack of mention of lower or
upper extremity problems in his Missouri workers compensation filing; a report of primarily abdominal pain,
radiating into the low back when seeking emergency room care in South Dakota, as well as no indication of any
cervical or right arm complaints at that time; a 5 day history of symptom onset at that same ER visit (he opined
that Petitioner’s report of uncertainty of whether his complaints related to his job duties at that visit was
“equivocal” as to whether it was inconsistent with what Petitioner told him); no specific work event causing his
symptoms noted in the South Dakota ER records; D.. Klucka’s report of feeling sick in South Dakota, with
abdominal pain radiating into the low back, with only one episode of right arm numbness, and denial of leg
complaints; the history provided to Dr. Brummett of right low back pain since November, 2011, also without
indjcation of leg, right arm or neck complaints; Petitioner’s report to Dr. Ayers of low back pain since May,

2012, without mention a work injury (Px9).

Dr. Kennedy agreed his admitted his causation opinion was based on the history provided to him by Petitioner.
He admitted that the types of degenerative changes in the lumbar spine were typical of Petitioner’s stated age
and his smoking history, and that given the extent of those degenerative changes “nearly any activity” could
have made those changes symptomatic. However, he did testify that Petitioner’s work activities could have
aggravated the degenerative lumbar condition. He admitted there was no history of injury to the cervical spine.
He had imposed no work restrictions on Petitioner. (Px9).
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Petitioner testified that he agreed he reported the history noted by Kennedy, but denied telling him he had
symptoms into the bilateral legs, as it was always the right side. He testified that it was “a little after” the
accident that his right arm would start to go numb when he drove.

Dr. Petkovich examined Petitioner at request of Respondent and reviewed all of the treating records. His exam
was basically normal although he did find evidence of mild right carpal tunnel syndrome. He felt Petitioner had
degenerative changes in the lumbar and cervical spine, without any acute findings. If an incident at work
occurred on March 12, 2012, as claimed, at most Petitioner suffered a muscular lumbar strain that would have
resolved within six weeks of occurrence. The cervical findings were not connected to any work injury. He did
not feel Petitioner required any ongoing medical care, and none of the prescription medications he remains on.
He would not impose any work restrictions on Petitioner.

Board certified orthopedic surgeon Dr. Petkovich examined the Petitioner on behalf of the Respondent on
3/21/16. (Rx9) Dr. Petkovich did not agree with Dr. Kennedy’s assessment that there is an annular tear at the
L4/3, level instead finding a mild fissure consistent with the degenerative process. Petitioner had preexisting
degenerative changes in the lumbar and cervical spines. It was Dr. Petkovich’s opinion that Petitioner sustained
a lumbar strain on both 2/22/12 and 3/12/12, both of which should have resolved within & weeks from the time
of their onset. It was his opinion that both incidents may have caused some exacerbation of mild preexisting
degenerative lumbar conditions but did not cause any aggravation or acceleration of the pre-existing conditions.
Dr. Petkovich’s review of the 6/8/12 and 2/4/16 lumbar MRIs indicated some mild degenerative disc disease at
the L4/5 level with a small degenerative annular fissure at the L4/L5 level. His diagnosis was cervical disc
disease, which was an incidental finding having nothing to do with his two injuries nor did he believe that his
cervical problems were aggravated or accelerated by the two incidents. He also diagnosed right carpal tunnel
syndrome but also found this to be an incidental finding not related to the two incidents. Dr. Petkovich did not
recommend any further medical treatment for his lumbar spine, including medications. The doctor thought
Petitioner should be encouraged to be taken off of the Oxycodone, Diazepam and Gabapentin and he could
return to work without restrictions. (Rx9).

Following his review of Dr. Petkovich’s report, as well as the 2/4/16 lumbar/cervical and 10/30/14 cervical
MRIs, on 6/13/16 Dr. Kennedy indicated nothing in that report changed his opinions in this case. (Px10).

Petitioner testified his initial bleeding issues have resolved. He has continued pain in his low back above his
right butt cheek that awakens him, his right arm goes numb when he drives or sleeps on his right side, and the

right side of his neck hurts occasionally. He testified his sympfoms have all been on the right side. He has
difficulty lifting with his right arm, and with prolonged sitting and walking. He doesn’t believe he can work any
job right now, noting it is hard to avoid being pain focused. Petitioner testified that he continues to see both NP
Tardino, as his primary provider to allow him continued insurance coverage through the state, and that he
receives Gabapentin for his back, and general medical care for any other health issues, through her. He testified
to a standing prescription for 2 pain pump from Dr. Ali, though, again, the Arbitrator does not see this indicated
in Dr. Ali’s records. The Petitioner testified that Dr. Ali told him that a surgery could leave him paralyzed. This
is not indicated in Dr. Ali’s records that the Arbitrator could discern.

Petitioner has not worked for anyonc since this injury occurred. Ile has mowed lawns for his landlord in
exchange for rent, as he was in arrears. None of the doctors Petitioner saw in the course of treatment have
directly addressed work restrictions. However, he was not working at the time so Petitioner indicated they did
not discuss-it. - He does not feel he could return to-his regular work-as-a-floer-installer— He-does-not-feel-he can
do other physical work even if it requires less physical duties than the regular floor laying job. He presently
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takes Oxycoden, Valium and Gabapentin. He would like to be assessed for the “pain pump” so he can stop
taking so much medication.

Petitioner testified he did receive $1,850.00 from Respondent. He indicated this was ongoing pay; the
Respondent indicates this to be advances paid at Petitioner’s request. He also applied for and collected
unemployment for eight to ten months.

Petitioner submitted the medical expenses he claims are related to the alleged 3/12/12 accident as Petitioner’s
Exhibit 11.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER’S EMPLOYMENT BY THE RESPONDENT, THE ARBITRATOR

FINDS AS FOLLOWS:

In a difficult determination, the Arbitrator finds that the Petitioner has failed to prove, by the preponderance of
the evidence, that he sustained accidental injuries arising out and in the course of his employment on 3/12/12.

The evidence appears quite clear that something occurred while Petitioner was on the job on or about 3/12/12.
However, the evidence is equally unclear whether that something involved a work related back injury. Part of
the difficulty in reviewing this claim is that the Petitioner’s testimony was very confusing. Oftentimes, he
answered questions without truly listening to what was being asked, resulting in some disjointed testimony.

It is unclear to the Arbitrator if the Petitioner is claiming that he hurt his back pushing the carpet roils within the
Conex, or rather that he hurt his back jumping out of the Conex. His testimony indicates that what really drove
him to seek assistance was blood in his stool, which he relates to taking large amount of over the counter pain
medication. The initial ER visit in South Dakota noted sharp abdominal pain that radiated to the back, but no
report of any specific injury or incident. The 3/16/12 report notes a 5 day history of pain, which would go back
to 3/11/12, not 3/12/12. The report notes Petitioner installs carpet and is unsure if his condition is related to
work. It is unclear if this relates to the abdomen, the back or both. He agreed he had no leg, neck or arm
symptoms at that time, and did not report any.

Chris Drake testified that the Petitioner never specifically indicated he had a work accident, and his
understanding is that the Petitioner had blood in his urine. He testified he first learned Petitioner was making a
workers compensation claim when he got a letter from an attorney. While the Petitioner ultimately testified that
he specifically told Brian and Chris Drake that he hurt his back on the job, several prior questions in this regard
were answered by Petitioner with the claim that the two “knew” he had been hurt, as opposed to testifying that
he told them. In the Petitioner’s favor, it does seem odd that there was no testimony presented from Brian
Drake,

Dr. Klucka’s records note chronic back pain with no specified injury. While Petitioner testified that he was
seeing Klucka for GI symptoms and not his back, he agreed that Dr. Klucka took a lumbar x-ray, and advised
him that he saw degenerative changes and nothing acute. Thus, its clear they did in fact discuss his back.

Petitioner testified that his leg and arm numbness just bean at some point after he returned to Illinois, but he
could not pinpoint when.
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When Petitioner saw Dr. Brummett on 4/30/12, his report notes a 6 month history of low back pain, and that
Petitioner was working and carrying carpet rolls when his symptoms began. That is not what he testified he was
doing when his symptoms began — he testified he was pushing the carpet rolls in the Conex and had pain when
he jumped out of the box. At that point the Petitioner indicated to Brummett that he was taking Hydrocodone.
He had not treated for his back since the 3/16 ER visit, so it is unclear where he received such a prescription. Dr.
Brummett also informed Petitioner that an MRI showed minimal degenerative change.

When Petitioner saw Dr. Ayers on 8/30/12, he noted a 3 month history of back pain, which is obviously
subsequent to when his pain began.

The history that was provided to Dr. Kennedy by Petitioner appears to have comingled aspects of the 2/22/12
and 3/12/12 accidents into one incident, The cross examination of Dr. Kennedy points out a significant number

of inconsistencies, as noted above,

Overall, it does appear likely that the Petitioner developed pain while performing some aspect of his job for
Respondent. However, the evidence does not support a specific incident occurring on a specific date, 3/12/12,
and a specific incident is what the Petitioner has alleged. The evidence makes it entirely possibie the Petitioner
had been having back problems going back to 2011, and that the ball started rolling as to him seeking treatment
only when he started to have abdorminal problems.

There are just too many inconsistencies regarding the Petitioner’s testimony as a historian and his medical
records to find in his favor in this case. The Arbitrator again notes that the failure to produce Brian Drake for
testimony made this a very close case, as he would be able to testify to what Petitioner reported after the alleged
accident. Petitioner was sent home by Respondent at their cost and he was paid salary advances. This would
tend to show the Arbitrator that they may have done this because a work accident was reported. However, there
is also evidence which indicates the group carrier did not pay Petitioner's medical bills, which Petitioner said
Chris Drake said they would do to avoid turning it in to workers compensation, and while Petitioner testified
that he received his salary for several weeks before going on unemployment, $1,850 does not appear to cover
several weeks of his salary. There is also evidence in this case that advances were given to other employees
when there was no work available.

As noted, there are factors in this case which lead the Arbitrator in the direction that the Petitioner may well

have reported an accident, and the Respondent tried to keep if ouf of the Workers compensation sysiém by
initially trying to cover the medical and lost time themselves. The Arbitrator believes that the inconsistencies

and the lack of initial reporting of a specific 3/12/12 incident or onset to the medical providers results in the
preponderance of the evidence reflecting a failure to prove a 3/12/12 accident.

The Arbitrator also specifically notes that the records provide no evidence whatsoever of a neck or arm injury
occurring at the time Petitioner claims his low back was injured, so there is really no solid evidence connecting
such symptoms to his job. Additionally, the Arbitrator notes that the Petitioner’s testimony was somewhat odd
in a way that he appeared to be on some kind of medication or drug at the hearing. This, the indication to Dr.
Brummett in April 2012 that he was taking Hydrocodone where the Arbitrator saw no indication of a prior
prescription for same, lead to questions as to whether there may be a narcotic medication issue going on in this
case as well.

WITH RESPECT TO ISSUE (E). WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO THE
RESPONDENT. THE ARBITRATOR FINDS AS FOLLOWS:
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Based on the Arbitrator’s findings with regard to the issue of accident, this issue is moot.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING

CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings with regard to the issue of accident, this issue is moot.

WITH RESPECT TO ISSUE (G). WHAT WERE THE PETITIONER'S EARNINGS. THE
ARBITRATOR FINDS AS FOLLOWS:

Petitioner alleges an average weekly wage of $1296.64. Respondent alleges one of $545.08. Section 10 of the
Act provides the basis of computing compensation. Section 10 states, “[t]he compensation shall be computed on
the basis of the “Average weekly wage” which shall mean the actual earnings of the employee in the
employment in which he was working at the time of the injury during the period of 52 weeks ending with the
last day of the employee’s last full pay period immediately preceding the date of injury, illness or disablement
excluding overtime, and bonus divided by 52; but if the injured employee lost 5 or more calendar days during
such period, whether or not in the same week, then the earnings for the remainder of such 52 weeks shall be
divided by the number of weeks and parts thereof remaining after the time so lost has been deducted.”

Petitioner worked for Respondent for several years before his injuries. Petitioner testified that the majority of
their jobs were out of town working on government bases. When they were on a job they worked twelve hours a
day, without days off until the job was completed. He was paid $185.00 a day and $12.50 a day for meals or
$87.50 a week. When they came home they had time off and were told to apply for unemployment. Respondent
Ex. 1 is a “Payroll Transaction Detail” of the Petitioner’s wages covering the period of 2/22/11 through 2/22/12.
Of the 365 days, eaming $27,411.00, Petitioner worked 148 days. Section 10 mandates if the injured employee
lost 5 or more calendar days during such period, whether or not in the same week, then the earnings for the
remainder of such 52 weeks shall be divided by the number of weeks and parts thereof remaining after the time
so lost has been deducted.” In the present case, the Petitioner worked 21.14 weeks in the year preceding his
injury. $27,411.00 divided by 21.14 results in an average weekly wage of $1,296.64.

WITH RESPECT TO ISSUE WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES
THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings with regard to the issue of accident, this issue is moot.

WITH RESPECT TQ ISSUE (K), IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL

CARE, THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings with regard to the issue of accident, this issue is moot.

WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE. THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings with regard to the issue of accident, this issue is moot.

13
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STATE OF ILLINOIS

COUNTY OF
CHAMPAIGN

XI Affirm and adopt (no changes)
D Affirm with changes

D Reverse
[ ] Modify

|:| Injured Workers® Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

[_] PTD/Fatal denied

|Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Stella Hock,

Petitioner,

Vs,

Manpower and North American Lighting, Inc.,

Respondent.

NO: 12WC 20117

DECISION AND OPINION ON REVIEW

18IWCC0215

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of medical, temporary total disability,
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 11, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $19,300.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: AR § - 2018

0020618 Kevin W‘Lamb bt
KWL/
o b1 ﬂ’ﬁﬂ”hﬁ" thirdy

Mlchaelv Brennan 7
DISSENT

To the extent that the majority opinion, in affirming and adopting the Arbitrator's award,
inadequately addresses the severity of Petitioner's injuries and their relationship to her
undisputed accident, I respectfully dissent.

Petitioner consistently reported an injury at work on 5/17/12 wherein she was struck by a
motorized vehicle causing her to twist or torque her body in such a way so as to result in right
knee and lower back pain. Admittedly, the specific details of the incident and her symptoms
varied slightly among the histories recorded by the various caregivers in this case, but those
differences can only be interpreted as relatively minor. More importantly, the record is totally
devoid of any references to any back and/or right leg complaints immediately prior to the
accident in question, much less treatment and time off work for same. Indeed, the evidence
shows that Petitioner was asymptomatic during the period leading up to the incident and clearly
had symptoms relative to her back and right leg within one to two days thereafter.

Furthermore, I believe that the opinions of Dr. Harms and Dr. Trombly, to the effect that
Petitioner’s current back and right leg conditions were causally related to the accident on
5/17/12, were far more persuasive than those offered by Respondent’s hired guns, Drs.
Wojciehoski and Graf. Indeed, both physicians seemed more than willing to question
Petitioner’s version of events and the validity of her complaints for the slightest of reasons.

As a result, I would reverse the Arbitrator and find that Petitioner proved by a
preponderance of the credible evidence that her current conditions of ill-being relative to her
lower back and right leg were causally related to the accident on 5/17/12, and award benefits
accordingly, including additional TTD and medical expenses. In addition, given the serious
nature of Petitioner’s injuries and the treatment relative thereto, including three lumbar surgeries,
I believe the Arbitrator’s permanency award was woefully inadequate, and would find that
Petitioner suffered the permanent partial loss of use of 15% of the right leg pursuant to §8(e}12
for an unoperated meniscal tear and 50% loss of use of a person-as-whole pursuant to §8(d)2 of
the Act regarding Petitioner’s lower back condition.
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; ‘ _ NOTICE OF ARBITRATOR DECISION

HOCK, STELLA Case# 12WC020117
Employee/Petitioner

KIIENPOWER AND NORTH AMERICAN LIGHTING 18IwWCC0215

Employer/Respondent

On 5/11/2017, an arbitration decision on this case was filed with the Hlinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.01% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not acerue.

A copy of this decision is mailed to the following parties:

0787 MEYERS & FLOWERS LLC
JOHN N HARP It

3 N SECOND ST SUITE 300

ST CHARLES, IL 60174

2904 HENNESSY & ROACH PC
PALIL N BERARD

2501 CHATHAM RD SUITE 220
SPRINGFIELD, IL 62704
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STATE OF ILLINOIS )
D Injured Workers’ Benefit Fund

(84(d))
)SS. [ | Rate Adjustment Fund (§8(g))

COUNTY OF Champaign ) [ ] Second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Stella Hock Case # 12 WC 20117

Employee/Petitioner

v Consolidated cases: N/A

h;lan ower and North American Lighting, Inc.
Eompepie oS Lk 181WCC0215

Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Urbana, on March 8, 2017. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [:I Was Respondent operating under and subject to the linois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

. I:l What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

. D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. What temporary benefits are in dispute?
[JTPD [ Maintenance TTD

L. |X] What is the nature and extent of the injury?

M. [:, Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

~rTmommouow

7~

ICdrbDec 2/10 100 IV, Randolph Street #8-200 Chicago, IL 60601 312/314-6611 Toll-free 866/332-3013  Web site; www.iwec.il gav
Downstaie affices: Coilinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987.7292  Springficld 217/785-7084
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On 5/17/2012, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $2,289.64; the average weekly wage was $443.91.
On the date of accident, Petitioner was 41 years of age, single with 1 dependent child.

Petitioner has received all reasonable and necessary medical services.

Respondent Aas not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 for any medical bills paid by its group medical plan for which credit
is allowed under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that her current condition of ill-being is causally related to her accident. Petitioner did
prove she sustained a right knee sprain and contusion and low back strain with radiculopathy as a result of the
accident; however, she failed to prove causation for those conditions after August 27, 2012.

Respondent shall pay the Petitioner permanent partial disability benefits of $266.35/week for 5.375 weeks,
because the injuries sustained caused 2.5% loss of the right leg, as provided in Section 8(e) of the Act and
$266.35/week for 15 weeks, because the injuries sustained also caused 3% loss of a person as a whole
pursuant to Section 8(d)2 of the Act.

Respondent shall pay temporary total disability benefits of $295.94/week for 8 4/7 weeks commencing 5/18/12
through 7/16/12, as provided in Section 8(b) of the Act.

Respondent shall pay reasonable and necessary medical services of $11,203.80, pursuant to the medical fee
schedule, as provided in Section 8(a) and 8.2 of the Act. Respondent shall receive credit for any of the awarded

bills that have been previously paid by it.

Respondent shall pay Petitioner compensation that has accrued between 5/17/12 and 3/8/17 and shall pay the
remainder of the award, if any, in weekly installments.



e 181v¢CCo215

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal resuits in either no change or a decrease in this award, interest shall not accrue.

*

Dhpeseo, ftadea., May 5, 2017

Sighature of Arbitrator 7 Datz

ICAtbDec p. 2 MAY 1‘ 2017



181WCCO215

Steila Huck v. Manpower, 12 WC 20117

FINDINGS OF FACTS and CONCLUSIONS OF LAW

Petitioner was involved in an undisputed work accident on May 17, 2012 while working for
Respondent Manpower at North American Lighting, Inc. The disputed issues are causal
connection, medical expenses, temporary total disability, and the nature and extent of
Petitioner’s injury.

The Arbitrator finds:

According to the medical records, Petitioner underwent an employment-related medical
examination and was deemed “accepted for employment” on April 12, 2012. (PX 2)

Petitioner was involved in an accident at work on May 17, 2012 while employed by
Respondent Manpower.

Petitioner completed an undated NAL Accident Report shortly after the accident and
indicated she had been involved in an accident date on “April 16, 2012" when “Amy came
around the aisle, lost control and her carts ran into mine and pinned my leg in cart and table.” As
a result of the injury Petitioner listed a scrape-bruise-scratch as well as pain and swelling on her
knee. She denied the need for first aid. (PX 1; RX 3)!

On May 17, 2012, Petitioner presented to Paris Community Hospital at 2:55 P.M. and
reported having both her legs pinned by a cart earlier that day at about 5:00 A.M. The care
provider is listed as Dr. Phipps. According to the Occupational Health Encounter Form,
Petitioner’s posterior thighs were very sore, she couldn’t sit because of pain, and it was difficult
to walk. Petitioner appeared uncomfortable with bruising and swelling of both thighs being
visibly apparent. Petitioner underwent a venous duplex ultrasound of her lower extremities on
May 17, 2012 per Dr. Phipps. It was negative. (PX 5) She was diagnosed with a right knee
contusion and told to use Tylenol, Motrin, and ice and instructed to stay off work until the next
day (May 18, 2012) at which time she could return to work, but with restrictions of no standing
or walking. Petitioner was further advised that she could return to work without restrictions on
May 21, 2012. The Paris Community Hospital Report of Work Ability dated the same dated
indicated that Petitioner presented with bilateral leg pain and stated a “cart smashed into her
work station pinning her legs under a table.” (PX 3; RX 6)

On “May 12, 20122 Petitioner signed a Manpower Associate’s Report of Injury for an
accident date of “May 17, 2012.” She indicated that she was working as a re-work operator and
“Amy lost control of her cart and crashed into mine and me while standing and reworking parts.”
Petitioner planned on seeking medical treatment at the Family Medical Center with Dr. Phipps.
(PX 3)

I While PX 1 is undated, Petitioner testified, without rebuttal, that she filled it out after the accident.
2 While the date is “5/12/12" that has to be an error as it would pre-date the accident, In light of the fact accident is undisputed the
Arbitrator has placed the report in chronological order based upon Petitioner’s testimony and not the date on the form.

4
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On May 21, 2012, Petitioner presented to Dr. James Shroba at Advantage Chiropractic in
Oak Brook, Illinois, for right knee and low back pain. Petitioner completed an accident injury
report indicating a co-worker lost control of her cart and hit her, pushing her up against/under a
table and cart. She completed a pain drawing showing lower back, right thigh, right knee, left
calf, and bilateral foot tingling. Dr. Shroba recommended a treatment plan including chiropractic
spinal manipulation and neuromuscular therapy, stripping massage, ultrasound, interferential and
fomentation/cryotherapy four times a week for two weeks followed by three times a week for
two weeks. He anticipated full functional recovery in six to eight weeks. (PX 4)

Petitioner sought additional chiropractic care with Dr. Shoba on May 22™ 23™ 25th 29t
31%, June 1%, 2%, 12 13% 19% 21 July 2™ and 5 Dr. Shroba excused Petitioner from work
during the following periods: May 21, 2012 through June 4, 2012; June 1, 2012 through June 11,
2012; June 8, 2012 through June 18, 2012; June 15, 2012 — June 25, 2012; June 21, 2012 through
July 2, 2012; July 2, 2012 through July 9, 2012; and July 6, 2012 through July 16, 2012. (PX 4)

Per Dr. Shoba, Petitioner underwent a lumbar spine x-ray on June 12, 2012 showing
“postural alteration.” A right knee x-ray dated May 21, 2012 was unremarkable. (PX 4)

In a note dated June 14, 2012 Dr. Shroba wrote that Petitioner was currently unable to
drive for prolonged periods (15 - 30 minutes) due to lower extremity pain and numbness. (PX 4)

Dr. Shroba’s notes indicate that as of June 19, 2012 Petitioner’s sleeping was improved
and she reported some pain behind her right knee that day. She reported being scheduled for an
IME the next day. (PX 4)

Dr. Randal Wojciehoski performed a Section 12 examination on June 20, 2012, at the
request of Respondent. A written report followed on June 29, 2012. In his report the doctor
indicated that Petitioner was working at 5:00 in the morning on May 17, 2012 when another co-
worker “crushed her lower leg” and Petitioner twisted her back. She reported the incident and
went home. Upon wakening later that day she called Manpower and went to the Paris Hospital
where she was seen in Occupational Medicine, diagnosed with a contusion and told she could
return to work the next day. Petitioner told the doctor she was not happy with the treatment and
she went to Chicago to see her family doctor? who referred her to a chiropractor who treated
patients lacking insurance. Petitioner’s complaints included significant right knee pain and some
left knee pain. She expressed the hope that the doctor would order an MRIL Petitioner reported
difficulty walking due to right knee pain and radiating pain from her lower leg into her buttocks.
She also complained of severe back pain and paresthesia in her lower extremity along with knee
pain radiating up to her back. As for her past medical history, Petitioner reported she had been in
excellent health. He also noted that her chiropractor felt she could not drive for long periods of
times so Petitioner was living in Chicago with her ex-husband and getting treatment. She was
refusing to take any prescription medication.

Dr. Wojcichoski noted that Petitioner cried during the examination. He felt she was
histrionic and had clear evidence of symptom magnification. Waddell signs were “grossly
positive” and non-physiologic. Light touch caused some back pain, rotation of the shoulders and

3 No records from a family doctor in Chicago for this time period were admitted into evidence,

5



181WCC0215

axial loading of her spine exacerbated her pain, all of which was nonphysiologic—When-the
doctor tried to examine her right knee, she began to cry. He could find no evidence of obvious
pathology and no joint line tenderness or effusion was noted. Varus and valgus stress tests were
normal. Lachman test was negative. He was unable to perform McMurray testing. Petitioner’s
left knee revealed full range of motion. Subjective complaints were appreciated. No effusion was
noted. Straight leg raising was inconsistent in the supine and seated positions. The supine
position exacerbated her low back pain without evidence of radicular symptoms. Of interest, the
same examination reproduced tightness in the hamstrings. Dr. Wojcichoski felt all of the
foregoing was suggestive of symptom magnification.

Dr. Wojciehoski concluded that Petitioner had sustained a minor contusion of the right
knee without consequence. Petitioner also reported neck and back pain, but Dr. Wojciehoski
opined these subjective symptoms were unrelated to the work accident. He felt all of her pain
complaints were out of proportion to his physical findings. Dr. Wojciehoski found that no
further treatment was necessary and that Petitioner had reached maximum medical improvement
as of May 21, 2012 and could return to work without any restrictions. (RX 2, dep. ex. 2)

Petitioner retumned to see Dr. Shroba on June 21, 2012 reporting that she had undergone
the IME and the results were pending. Petitioner was reporting some increased pain from the
exam and long drive. (PX 4)

As of July 5, 2012 Dr. Shroba noted that Petitioner was reporting some “giving out” in
her right leg which caused her to “tweak™ her low back on July 4, 2012. (PX 4)

In a note dated July 6, 2012, Dr. Shroba excused Petitioner from work until July 16,
2012, He did not see her during this time as no exam notes are included in PX 4. (PX 4)

Petitioner underwent no treatment between July 5, 2012 and August 15, 2012. She did
not return to work.

On August 16, 2012 Petitioner presented to the Family Medical Center in Paris, llinois to
establish care. Petitioner was examined by CNP Louwanna Wallace. Petitioner’s complaints
included knee and back pain. Petitioner reported that her back pain began in May after she was
involved in a work accident where she was “hit in the side by a cart of some sort.” Since then,
she had been experiencing pain in her lower back and right buttock which radiated into her right
leg and right groin. Petitioner explained that her pain traveled down to her toes with some
intermittent numbness in her toes and feet. She denied any pain in her left leg. Petitioner also
reported intense right knee pain stemming from the accident and that her knee would give out on
her at times. Petitioner reported being currently unemployed as she had been unable to work
since her injury. She denied tobacco, alcohol or drug use. On exam she was tender to palpation in
her lower back area, more in the area of the right sacroiliac joint. Her right knee lacked any
indication of swelling or deformity but she was very tender to palpation along both the lateral
and medial aspects of her knee. She could extend her knee and bear weight with difficulty. She
was diagnosed with right knee pain and low back pain with right-sided radiculopathy. MRIs of
the low back and right knee were ordered. She was prescribed Diclofenac and Vicodin and told
to use moist heat on her back at frequent intervals and to avoid any activity that would worsen
her pain. (PX 3)
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On August 21, 2012, Petitioner underwent a MRI of the lumbar spine and lower
extremity. The radiologist’s impression was stenosis at the lumbosacral level of the lumbar
spine. She also underwent an MRI of her right knee. A flap tear of the posterior medial meniscus
and mucoid degenerative of the anterior cruciate ligament was noted. (PX 3; PX 5)

Petitioner returned to see CNP Wallace on August 23, 2012 regarding female medical
issues. During the visit they reviewed and discussed Petitioner’s MRI results. Petitioner was to
be referred to an orthopedist for her knee and a neurologist for her back. According to the
Progress Notes Nursing Assessment form, completed by CNP Wallace, Petitioner was being
referred to an orthopedist for her knee and a neurosurgeon for her back, “knee pain X 3mos, torn
meniscus back pain for more than 1 yr., has had PT, epidural inj.” The note further stated that
Petitioner preferred to go to Chicago for referrals as she had family there. (PX 3)

On the referral of CNP Wallace, Petitioner presented to Dr. Platt’s office in the
Department of Orthopedics at Carle on August 27, 2012 regarding her right knee. Petitioner’s
address was listed as Chrisman, Illinois. Petitioner related her history of having been “struck by
a co-worker’s bins” in May of 2012 when the co-worker lost control and it “rammed” into
Petitioner hitting her on the left side, hitting her left knee and then knocking her to where she got
her right knee stuck underneath the table. Petitioner extricated herself, had immediate pain, went
home, and appeared to the Emergency Room and then got “involved with occupational
medicine.” Petitioner had undergone physical therapy and was now experiencing pain worse than
the day it happened. She also mentioned having some spinal stenosis on an MRI and a SLAP
posterior medial meniscus tear but not a lot. The doctor wrote, “It is not real impressive.”
Petitioner was noted to have pain in her back, thigh, and knee which was especially aggravated
when doing things like pushing on the gas pedal. She was not working. On exam, flexing and
extending her knee caused some pain. Her quadriceps were a little atrophied and not as strong as
they could be. She was to see the Spine Center that afternoon. His assessment was sciatica,
spinal stenosis and a knee strain. He felt she should use 2 pull-on knee support a couple of hours
a day and try topical baby oil and essence of peppermint (Petitioner was not tolerant of a lot of
medicine and lived a healthy and natural lifestyle). He didn’t think the knee was her main issue
as the tear was small. Dr. Platt felt surgery could repair the tear but it wouldn’t fix all of her pain.
He felt she needed to get her back under control first, describing her as “a workup in progress.”
She was to return after her back was addressed or if her symptoms worsened or failed to

improve. (PX 6; PX 7; PX 8)

That same day (August 27, 2012) Petitioner sought care with the Spine Institute at Carle
Health for her back pain and right leg pain, upon the referral of Ms. Wallace, the nurse
practitioner. She was examined by Dr. James Harms and CNP Glenett Barrett. Petitioner
reported being “run into by another employee” and since then she had been having back and
right leg pain, including right groin pain, buttock pain, radiating pain down the lateral leg into
her big and second toes and numbness in her right foot. She was reportedly worse with activities
such as driving, sitting, lying and standing and better when in a recliner. On examination, no
gross deformities were noted. Tapping on her back was not particularly uncomfortable. She was
just barely able to bend forward and backwards and she could not toe walk, heel walk, squat or
rise. Straight leg raise on the left was negative and on the right it increased her right knee and
buttock pain. Her hips were not tested because of “her having a meniscal tear on the right.” Dr.
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Harmms reviewed her MRI. He felt she had a prematurely aging disc in her back (degenerative
disc disease) which could account for back pain and leg symptoms. She also had evidence of
foraminal stenosis which could account for her leg symptoms as could her meniscal tear. (PX 7;
PX 8)

Dr. Harms felt it appropriate to try and ascertain what was coming from her back and
what was coming from her knee. He recommended a L35 nerve root block for diagnostic
purposes. (PX 7)

On September 4, 2012, Dr. Samantha Tipirneni performed a right-sided L5 selective
nerve root block. According to the Surgical Report Petitioner reported that she also had ongoing
issues with a meniscal tear of her right knee but “they” do not know whether her pain was
coming from the pinched nerve in the back or the right knee. She had seen Dr. Harms and
Glenett Barrett who reviewed her MRI of the spine and felt it was her right foraminal stenosis at
L5-S1 that could be giving her issues. Accordingly, she was undergoing the L5 nerve root block.
On exam straight leg raising was positive on the right and negative on the left. Petitioner was
also noted to, possibly, have a rudimentary rib and rudimentary disc at S1-2 level. (PX 3,PX 7)

On September 6, 2012 Petitioner contacted CNP Wallace’s office requesting a muscle
relaxer after having undergone her injection. (PX 3)

On September 14, 2012 Petitioner was seen at the Paris Community Hospital emergency
room regarding abdominal pain in the right lower quadrant that had begun three days earlier and
radiated to the right side of her back. She was diagnosed with abdominal pain, given medication
and told to follow up with her private doctor. She underwent a CT of the abdomen and pelvis
without contrast. There are no comparison studies cited. The impression was that of abundant
feces throughout the colon. (PX 5)

Petitioner presented to CNP Wallace’s office on September 18, 2012 for removal of a
mole. No other concerns were noted. (PX 3)

On September 26, 2012, Petitioner presented to Dr. Harms for follow up after her
September 4th nerve root block. Petitioner reported 50% improvement; however, she wasn’t
comfortable with the way things were going. She brought her MRI with her and the doctor
reviewed it noting it showed degenerative disc disease and some narrowing of the foramen at L3-
S1 on the symptomatic side. Dr. Harms’ impression was degenerative disc disease in the lumbar
spine with some narrowing of the hole where the nerve exits the spine in a patient who had a
superimposed back strain. He gave her various options including living with it or undergoing
surgery which he noted, “she was seriously considering.” (PX 3, PX 7; PX 8)

A prec-op History and Physical Notc was generated on October 29, 2012, According to it
Petitioner was experiencing leg pain, numbness and weakness, secondary to an injury. She had
reportedly been taking pain medications, as needed, and had tried a nerve block which provided
minimal relief. Petitioner also reported hand numbness and tingling along with neck pain and she
had been falling more lately. By her history she had gone to the emergency room two days
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earlier and had x-rays performed which were normal4. She remained sore and concerned that she
may have damaged her knee more significantly as she has a meniscus tear and was using a cane
at home. (PX 7; PX 8)

A lumbar spine x-ray taken on October 29, 2012 was read as showing mild degenerative
findings at the lumbosacral junction. A transitional vertebra was also suspected. (PX 7)

On November 13, 2012, Dr. Harms performed a laminotomy at L5-S1 bilaterally, a
posterior lateral fusion at L5-S1 bilaterally, trans-lumbar interbody fusion at L5-S1, with right
iliac bone graft, screw and rod fixation type GSO L5-S1 bilaterally and placement of epidural
catheter for post-op analgesia. (PX 7)

Petitioner was hospitalized in conjunction with her surgery from November 13 through
the 18™ On 11/14/12 at 3:28 AM. a progress note Petitioner was complaining of left leg
numbness and being unable to lift her left leg. Her blood pressure was low and she was being
encouraged to use her pain pump. At 6:31 AM. Petitioner was able to dangle her legs over the
bed but could not stand up due to left leg numbness. She could wiggle her toes on both feet. At
8:12 AM. Petitioner was noted to still be experiencing some difficulty with her left leg.
Anesthesia was contacted regarding changing her epidural so they could get her up in a chair, At
9:29 A.M. Petitioner was comfortable and in no acute distress. Her Infusion was then changed in
an effort to address the weakness and numbness on the left side. On 11/15/12 at 8:34 A.M.
nursing staff recorded that Petitioner’s left leg was still somewhat weak and sore and she still had
more pain in her back than she would like but she didn’t like to take oral medication because of
migraine headaches. She had been up in a chair the day before but not walking much. As of
11/16/12 at 6:56 A.M. Petitioner was reporting too much pain to walk very far but improvement
in her leg numbness since the epidural had been removed. The Case Management nurse met with
Petitioner on November 17" to discuss discharge. Petitioner was noted to be very tearful as she
didn’t feel she could return to her home as “it is in the middle of nowhere and she would be all
alone.” She was going to stay at her brother’s home in Indiana but he would be unable to pick
her up until Sunday. She would need a walker upon discharge. At 5:37 P.M. Petitioner was found
on her knees sitting in front of “bsc.” She was crying and calling out. Attempted to help self back
to bed. Petitioner could not explain the events of what had happened and why she was on her
knees. Nursing notes were silent as to any other left leg complaints after 11/16/12.

A physical therapist met with Petitioner on 11/18/12 at 10:03 A.M. She documented her
conversation with Petitioner about a possible AFO for Petitioner’s left tibialis anterior weakness.
She further noted that Petitioner had not previously complained of any weakness with
dorsiflexing her ankle in previous therapy sessions with that therapist. She had no foot drop or
shuffling of gait noted with gait and stair training. Petitioner would subconsciously dorsiflex her
bilateral ankles when doing bed mobility that day. When the therapist asked Petitioner to actively
dorsiflex her left ankle, Petitioner could not. However, when the therapist dorsiflexed her ankle
and asked Petitioner to hold it she could do so. When Petitioner was asked to do so again on her
own, she could. Petitioner complained of pain in the anterolateral aspect of her left leg when
dorsiflexing her foot stating it was harder to get it to do what she wanted. No AFO was
recommended at the time due to Petitioner’s lack of unsteadiness with gait and stair training, If

4 No report of such a visit is contained in the records.
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she-continued-to-notice-weakness-Petitioner was-teld-to-contact-her dector, (PX—8;-p- 30)-At
10:54 AM. the nurse noted Petitioner was standing and walking with no deficits in her right
lower extremity. She had been seen by the therapist regarding her left knee/leg/foot issue, (PX 8,

p. 31)

A Discharge Summary was completed by N.P. Barrett on November 21, 2012. According
to it Petitioner had suffered from leg pain that was unresponsive to non-operative therapy
resulting in surgery by Dr. Harms. Petitioner had problems with pain management post-
operatively noting that Petitioner suffered from headaches with oral pain medication. As a result,
she was given fentanyl patches to help with drugs in her pca and an epidural. She was noted to
complain of numbness in her left leg which was helped by discontinuing the epidural. He also
noted that Petitioner was still reporting some weakness and numbness in her left leg which she
did not remember having pre-operatively. (PX 8, pp. 36 — 38)

On December 10, 2012 Petitioner was seen by NP Barrett for her first follow-up visit
after her laminotomy and fusion for degenerative disc disease and stenosis that had become
symptomatic during working hours after she was “hit by another employee.” She was noted to be
doing fairly well with the left leg numbness experienced before surgery, as it was now gone. She
still noted a problem with her right meniscus but her back felt better. Petitioner reported being
unable to take any pain pills, not sleeping very well but doing some walking. Her incision was
noted to be nicely healed. She was wearing her brace and it fit her fairly well. Petitioner did
voice some tight hip pain from her graft site and that the brace was hitting her right there. They
agreed to have her stop wearing the brace until her hip stopped hurting so much. Petitioner
reported that there was a question about her pre-existing problems before she was hurt at work.
“Certainty she did not overnight get degenerative disc disease and stenosis. Those are gradual
processes. However, one can live with those without having any symptoms, It takes stress to
sometimes make them symptomatic.” Petitioner was advised to continue walking and to start the
physical therapy for her knee if she wished. Certain restrictions were given regarding bending,
twisting and lifting. She was to return in six weeks. An x-ray taken that day showed good
placement of the instrumentation at L5 and S1. (PX 8)

Petitioner did not follow up with Dr. Harms as instructed.

On January 8, 2013, Petitioner initiated care with Dr. Varkey at Loyola General Medicine
Clinic as a new patient. She reported residing in “Southern Ilinois” until recently when she
decided to move closer to her children. By history, Petitioner was reportedly healthy and normal
until May of 2012 when she had a work accident. Petitioner reported damaging her spine and
knee in the accident but workers’ compensation would not recognize that it was related to the
accident. Since then she had lost her job and filed for Public Aid and moved to the Chicago area
as she felt she needed to get away from her small town to fix her situation. She wished to see an
orthopedic specialist at Loyola to address her torn meniscus now that she had undergone spine
surgery. Petitioner was also noted to have “little balls™ in her feet causing pain. Dr. Varkey noted
that Petitioner needed to start physical therapy when cleared by the neurosurgeon. (PX 9)

Petitioner was examined by Dr. Belich (at Loyola) on January 17, 2013. By history she
was standing at work on May 18, 2012 when a “machine struck her on the left knee and she
apparently twisted her right knee.” She denied hearing a pop or tear. She also injured her back at
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the same time for which she had undergone a two level fusion in Champaign on Novemberl4,
2012. Petitioner reported ongoing issues with back pain and pain in her right leg. She was unable
to localize the back pain and denied any episodes of instability. She reported the pain was worse
with sitting, driving and squatting. No specific catching or locking was noted. Petitioner’s
physical exam was negative except for some slight tendemess in the popliteal space, hamstring
spasm, and she was five degrees short of full extension. The doctor noted that the Drawer test at
90 was difficult due to complaints of back pain. Dr. Belich reviewed the MRI from August and
felt Petitioner had a right knee sprain. He further told Petitioner that he disagreed with the
reading of the MRI as he did not see any evidence of a meniscal tear and nothing on her exam
that day suggested one. He recommended that she finish her back therapy and then undergo some
knee therapy for three months and, possibly, a knee injection. He indicated he would be glad to
see her again if needed. (PX 9)

Petitioner was examined by Dr. Amin (Loyola) on January 25, 2013 regarding her
persistent back and lower extremity pain. Again, she gave a history of her “May 15, 2012"
accident stating she was standing in a forward flexion position and a cart hit her causing her to
“twist” her entire body followed by severe back pain and the inability to move. Petitioner’s back
pain radiated along the entire aspect of her right lower extremity, including her foot with
numbness. At the same time she reportedly tore her right medial meniscus. She explained that an
MRI of her low back showed degenerative changes and a herniated disc for which she underwent
one injection with no relief, followed by a two level fusion. Petitioner was now noticing a
“different kind” of pain in her low back and persistent right lower extremity pain with constant
back pain described as “6-10/10.” When stepping on the gas pedal Petitioner would notice right
lateral leg pain into her foot and right posterior thigh numbness. Aggravating factors included
walking and sitting. Petitioner denied any improvement in her right lower extremity pain after
surgery. She denied taking any pain medication and became tearful when speaking about how
her post-operative pain was preventing her from walking and doing activities she previously
enjoyed. Dr. Amin ordered a CT myelogram and x-rays. She denied the need for any pain
medications. (PX 9)

Petitioner followed up with Dr. Amin on February 19, 2013. Dr. Amin noted that the CT
myelogram performed on February 4, 2013 showed a mal-positioned right L5 pedicle screw with
lateral breach causing compression on the exiting right L4 nerve root and a possible injury to her
vessels. The S1 screws were noted to be long and perhaps causing some injury to vessels. The
doctor ordered a CT angiogram of Petitioner’s abdomen and pelvis to evaluate for
pseduoaneurysm or vascular injury. He explained to Petitioner that she might need revision
surgery and that some of her right leg pain might be due to compression of the L4 nerve root. He
did not know if all her leg pain could be resolved by repositioning the screw since the
compression had been present on the right L4 nerve root for quite some time. (PX 9)

The CT myelogram of the abdomen and pelvis was performed and Dr. Amin found in
inconclusive regarding vascular injury due to the hardware artifact from the right L5 pedicle
screw. A venogram did not reveal any evidence of penetration of the screw into the lumen of the
Bessel; however it was abutting the lumen. (PX 9)
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Petitioner - telephoned. Dr. Harms’ office—on- February 22, 2013 reporting she had
undergone surgery with the doctor a couple of months earlier and had a “misplaced” bolt/screw
and needed to know what kind it was. Petitioner advised that she was having surgery to correct it
in Chicago and they said they didn’t use the same hardware as Dr. Harms. Surgery was
scheduled for March 5%, (PX 8)

Dr. Harms dictated a note after speaking with Petitioner by telephone on February 22,
2013. Petitioner advised the doctor she was having problems with a screw too close to a nerve
and she was having symptoms in her legs. Dr. Harms contacted Dr. Amin and advised the office
of the type of screw. Dr. Harms apologized that she was having trouble and wished she was
closer so he could handle it rather than someone else. He advised her that he would follow up
with her in a few weeks to see how she was doing. (PX8)

Petitioner was admitted to Loyola on March 4, 2013 for back revision surgery. A lower
extremity EMG was performed on March 4% and interpreted as normal. On March 5, 2013, Dr.
Amin of Loyola Medicine performed surgery consisting of removal of the old L5-S1 pedicle
screw fixation and rods, placement of new bilateral L5-S1 screws with rods and use of
morselized allograft for L5-S1 posterolateral arthrodesis. Both a vascular surgeon and general
surgeon were present during surgery in case they were needed. During surgery significant scar
tissue was noted. Post-surgical findings were noted on Petitioner’s March 6, 2013 abdominal CT.
There was no evidence of any acute hemorrhage, active extravasation or arterial injury.
Petitioner was discharged on March 9, 2013. (PX 9)

Dr. Harms spoke with Petitioner by telephone on March 21, 2013. He noted that she
reported her symptoms were dramatically improved along with her numbness and pain.
Petitioner still reported knee pain and attributed that to a problem with her knee. Her back was
sore because of the surgery and she has trouble taking pain medications which has been a bit of a
problem. Petitioner reported not doing much in the way of walking or anything and having
gained some weight. Petitioner also mentioned that she had lost her house and had to move in
with her ex-husband. She said that she was calling her situation “work related” but the company
had fired her and said otherwise. She also said that the records indicated it was degenerative, Dr.
Harms noted that he went back and looked at her original note and told her he had put in her note
that she considered it work-related because there was an incident at work where this happened.
Petitioner said her attorney had asked for a deposition but the doctor did not know when it was
scheduled. According to the note,

If the attorney can show the patient was asymptomatic
ahead of time, there was significant rauma to her
lumbar spine, she had immediate onset of symptoms
afterwards, that the symptoms were consistent from
the time of the incident until the time in question,

if there is no other explanation for her symptoms, then
that makes a strong case for having it be work related.
No one had asked me previously whether it was work
related or not.” (PX 8)
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Dr. Harms concluded his conversation with Petitioner by advising her that if she moved back to
the area he would be happy to help in any way that he could. (PX 8)

Dr. Amin re-examined Petitioner on March 31, 2013. She reported resolution of her right
buttock and lower extremity pain as well as improved back pain. She also reported that her back
pain had returned after being home a few days and then having to drive two hours to the clinic.
Dr. Amin further noted that “[Petitioner] states her dog knocked over her oral pain medication
and she has been out of medication since that time.” She appeared very emotional in the clinic
and expressed that “she wants her life back.” On exam she was motor and sensory intact with a
well healed incision. His impression was that her right lower extremity pain had resolved with
the surgery and she had slight improvement in her low back pain. She was advised to avoid long
distance driving and the importance of physical therapy was stressed. Petitioner was advised to
avoid any lifting greater than ten pounds and to return in four weeks. (RX 4, dep. ex. 2)

Petitioner returned to see Dr. Amin on April 26, 2013 reporting that in the previous four
weeks her right leg pain had returned and her most significant pain was located in the right lower
back with radiation to her right buttock. She described radiation of her pain circumferentially
down the right lower extremity to her calf. Petitioner reported the inability to perform prolonged
sitting or standing and rated her pain at “4-10/10.” She had subjective right leg weakness as well
as burning, numbness and urinary urgency. Liquid Hydrocodone was giving her two hours of
pain relief but she didn’t want to take any pain medication during the day as she didn’t want to
“mask [her] pain and not know that something is wrong.” She also reported poor sleep and that
her pain was radiating up her entire spine to her neck with knots in that region. Petitioner was
apparently homeless and upset that workers’ compensation was not providing her with disability
income. She thought she would likely lose her Medicaid in June as her son was turning eighteen.
Her exam failed to show any evidence of abnormal movement of the screws and no evidence of
hardware failure. The doctor felt her right leg pain “could be a result of persistent injury to the
right nerve root from the initial misplaced pedicle screw. This may or may not improve.” He
stated that the purpose of the revision surgery was to reposition the screw and avoid vascular
insult. He ordered six weeks of formal physical therapy and a psychiatric evaluation. He also
prescribed Lyrica for her neuropathic pain, along with Hydrocodone. Petitioner was to return in
six weeks. (RX 4, dep. ex. 2)

Petitioner was seen in therapy at Loyola on April 29, 2013. She reported right lower back
pain and buttock pain into the anterior thigh and posterior calf. She further reported intense right
lower back pain and buttock pain with lifting her “left leg.” The office note records the
mechanism of injury as “pinned against wall at work with machinery.” Petitioner had problems
with muscle performance, joint mobility, range of motion, gait and balance and skilled therapy
two times a week for eight weeks was recommended. (PX 9)

Petitioner participated in physical therapy in May and June of 2013 as recommended. The
therapist’s notes indicate Petitioner continued to complain of problems in the area of her right
iliac crest and sacrum/coccyx. According to the May 23, 2013 notation Petitioner was very
apprehensive about people touching her and she was afraid to go to public places due to the
possibility of people bumping into her. She was also uneasy about having a donor bone in her
body. Increased pain in her right groin was noted with ball squeeze. As of May 28, 2013
Petitioner was feeling overall 60% better since starting the physical therapy. She tolerated all
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exercises-without-any-complaints. - On May 30, 2013 Petitioner reported falling down the stairs
two days earlier and that her entire body was hurting and she could hardly move. She did not
want to perform any exercises and was unable to tolerate any provocative testing. Her left ankle
was visibly swollen. Petitioner’s last physical therapy visit was on June 13, 2013 at which time
Petitioner reported she was moving to San Antonio Texas. She requested that she not do any
exercises or treatments and had cancelled further therapy visits due to cost/reported insurance
limitation. She stated her pain was a “4/10” but could become a “9/10” with activity. Petitioner
stated the rehabilitation for her back had improved her symptoms 75% but she still had
unchanged symptoms in her groin, sacrum and legs. Petitioner reported having radicular
symptoms into her right foot and lower leg as well as numbness in her right thigh and buttock
after about 10 minutes of sitting. She was educated on piriformis stretching during which time
she felt a “pop” in her right groin which required her to rest for a minute to relieve her pain.
Petitioner still suffered from loss in range of motion, difficulty with sitting and standing and pain
upon using stairs. Petitioner was noted to have had an increase in her pain symptoms upon
testing and decreased flexibility and range of motion when compared to her initial evaluation.

(PX9)

Petitioner presented to the emergency room on May 13, 2013 reporting a 1-2 day history
of left-sided chest pain that was constant and aching. She denied any recent illness but described
mild shortness of breath and radiation of her pain to the left side of her neck. She had been
relatively inactive after her recent back surgery but was now able to walk 1 -2 miles per day. She
denied taking any current pain medications and denied any lower extremity pain or swelling. She
was given IV fluids, aspirin and Toradol for pain management and diagnosed with atypical chest
pain, Due to family history an EKG was recommended. The plan was for admission to general
medicine for further evaluation and treatment. (RX 4, dep. ex. 2)

Petitioner was examined by Dr. Marfia on May 13, 2013 regarding her chest pain
symptoms per the ER visit earlier that day. (RX 4, dep. ex. 2)

Petitioner was examined by Dr. Brent Rieger on June 5, 2013 as a new patient. He noted
that Petitioner was happy and healthy until May of 2012 when she had a work accident in which
her spine and knee were damaged and workers’ compensation would not recognize that it was
related to the accident. Since then she had lost her job and filed for public aid, and moved “here”
since she felt the need to move away from her small town to fix her situation. Petitioner told the
doctor she had undergone surgery to her back to repair a misplaced screw and, despite that, she
still had continued pain she described as consistently in her low back, right buttock and right
groin area. She described a feeling of tightness but denied any radiating pain, weakness,
numbness or incontinence. Pelitioner admitted to a heightened anxiety and did not think being
followed by a psychologist was helping. She was currently taking Norco. The doctor noted that
Petitioner was quite emotional and wanted to fix her pain but wasn’t eager to take medications.
He recommended physical therapy, formal physical medicine and an evaluation for
rehabilitation. She was also provided a referral to a different psych provider. (RX 4, dep. ex. 2)

Petitioner returned to see Dr. Amin on June 6, 2013, At that time she was seen by the
nurse practitioner staff. Overall she reported improvement in her low back pain but continued
right groin and right buttock pain. She described a pop and clicking noise in her right groin and
stated that, occasionally, her groin pain radiated to her right anterior thigh. She also reported
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falling three times post-operatively due to her symptoms and that she recently fell down the
stairs and sprained her ankle. She also reported continued urinary urgency and incontinence with
sneezing. Petitioner was noted to be experiencing financial and insurance issues and during the
visit informed the staff that she was not satisfied with Dr. Amin’s care and wished that he not
examine her that day. The examiner wrote, “of note she does not express dissatisfaction with the
surgical repair he performed on her. She reports that she also recently fired her psychiatrist and
walked out of his office.” On physical exam she was motor and sensory intact with normal
reflexes. Faber test was positive on the right. X-rays of the lumbar spine showed no abnormal
movement and the screws were in good position without evidence of hardware failure. She was
advised to continue physical therapy and obtain an FCE to determine her current physical status
and possible return to employment. Petitioner was to return in three weeks. (RX 4, dep. ex. 2)

Dr. Amin issued an addendum to the foregoing note documenting that he was present
during the visit and that Petitioner “thanked him for relieving her low back pain. However, she
expressed her dissatisfaction with my care. She states that I destroyed her spirits. She explains to
me that I did this multiple times and once even during the first clinic visit before surgery.” Dr.
Amin specifically noted that this was the first time during their relationship that Petitioner
expressed any dissatisfaction. (RX 4, dep. ex. 2)

Petitioner filed her Application for Adjustment of Claim herein against Manpower on
June 11, 2013. (AX 2)

Dr. Ringer re-examined Petitioner on July 18, 2013 for an allergic reaction as she was
having difficulty breathing as well as hives. She had apparently used a friend’s epi pen which
helped her breathing. She was diagnosed with an allergic reaction. (RX 4, dep. ex. 2)

Dr. Klisiewicz ordered a pelvic x-ray which was taken on August 23, 2013. (PX 20)

On August 25, 2013 Petitioner was seen by Dr. Klisiewicz who issued a physical
medicine and rehab report regarding Petitioner.5 Petitioner told him her injuries had never been
“tendered to.” She complained of right groin and hip, right buttock and right knee pain as well as
numbness and pins and needles of the entire right leg. She also reported right neck and right
scapular pain and that her leg would give out and that she had fallen several times. Petitioner
reported difficulty with driving using her right foot and rated her pain at “9/10.” The doctor
noted that she had driven 100 miles that day. She was taking Norco and reported Lyrica had not
been approved in the past. Her sleep was disrupted and she was not working. She had gained
weight, experienced chest pain and an irregular heart rate, had urinary incontinence, constipation,
weakness, numbness, and cold intolerance. She had a positive straight leg raise on the right and
was motor and sensory intact. She had a non-antalgic gait but notable difficulty with balance and
was unable to maintain her balance with her eyes closed. She reported pain with lumbar flexion
and right hip and groin pain with lumbar extension. On palpation of her right inguinal ligament
and femoral/ilioinguinal nerve Petitioner noted tenderness. The doctor’s theory was that when
Petitioner was injured she sustained a significant pelvic obliquity, has compromise of the
neurovasculature under the right inguinal ligament, and sustained a sprain of the pelvic ring
ligaments. His differential diagnoses were pelvic floor dysfunction with possible pudendal nerve

3 A copy of this office note is not found in Petitioner’s exhibits; rather, a summary of the visit is contained in RX 4, dep. ex. 2.
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dysfunction, right femoral neuropathy, or right ilioinguinal neuritis. He also felt she might have a
lumbosacral radiculopathy but he noted the hip weakness and groin pain would not be explained
by radiculopathy and degenerative disc disease at L5-S1. He further wrote, “I am uncertain of the
etiology of the whole right side sensation change at this time but on exam she does not have
signs of a cervical myelopathy.” He wished to get an MRI of Petitioner’s pelvis to further
evaluate and he ordered pelvic manual therapy and noted she might possibly benefit from
regenerative injections/prolotherapy of the right SI joint and pelvic ligaments. He also proposed
Lyrica twice a day and a magnesium/calcium supplement. (RX 4, dep. ex. 2)

On August 29, 2013 Petitioner underwent an MRI of her pelvis and hip per Dr.
Klisiewicz. (PX 20) the impression noted a linear sulcus of increased signal adjacent to the
anterosuperior labrum of the right hip which “could” represent a tear. An MR arthrogram was
suggested if further evaluation was desired. (RX 4, dep. Ex. 2)6

Dr. Wojciehoski performed a second IME on October 1, 2013. In his written report of
October 9, 2013 the doctor noted Petitioner’s history of having been working on an assembly
line when “a worker ran into her, crushing her lower leg and causing her to twist her back.”
Petitioner advised the doctor that since her previous visit with him she had undergone two back
surgeries. She was also financially destitute as a result of the accident and had low her home and
was homeless. She also reported undergoing knee surgery. Petitioner’s complaints included both
knee and back pain. She described difficulty getting around. According to Petitioner her
osteopathic physician was recommending prolotherapy. She had ongoing difficulty driving, back
pain, neck pain, headaches, leg pain, hip pain, loss of balance, and intermittent vertigo. With
regard to her back exam, she had limited forward excursion to approximately thirty degrees.
Paraspinal cervical tenderness was appreciated. Her right knee had full range of motion but some
soft tissue tenderness. No instability or effusion was noted.

Dr. Wojciehoski opined that Petitioner was currently suffering from mechanical low
back pain, degenerative disc disease and degenerative knee arthritis. Dr. Wojciehoski affirmed
his prior opinion that Petitioner only sustained a minor contusion and, at most, a knee strain as a
result of her work accident in May 2012. He felt her back complaints were degenerative in nature
and unrelated. He also stated that Petitioner’s degenerative knee arthritis and meniscal tear were
completely unrelated to the work injury as the mechanism of injury was inconsistent with a
meniscal tear. Dr. Wojciehoski opined that Petitioner’s treatment has been directed at a pre-
existing personal health condition and completely unrelated to her workplace injury. Finally, Dr.
Wojciehoski reaffirmed his opinion that Petitioner had reached MMI from her work-related
injury by May 21, 2012. (RX 2, dep. ex. 3)

Having undergone no treatment since August 25, 2013, and having last secn Dr. Amin in
June of 2013, Petitioner then followed up with Dr. Amin’s office on October 3, 2013 with
unchanged pain and occasional right groin pain radiating to her right anterior thigh. She reported
having fallen due to her pain and described a fire, burning and numbness sensation in her low
back with ongoing urinary urgency and incontinence with sneezing. Dr. Amin wrote, “she
reports today that she never previously told us that she had numbness in the perineum region.”
She was seeing Dr. Klisiewicz and would be undergoing a pelvic MRI. Her post-operative films

6 The actual MRI report is nol a part of the record.
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looked good and he told Petitioner that her pelvic MRI showed a tear in the right hip. He advised
her to follow up with Dr. Klisiewicz and return to see him in six months. (RX 4, dep. ex. 2)

Dr. Klisiewicz re-examined Petitioner on October 10, 2013. She had not started therapy
as she had been taking care of her grandmother. She reported a clicking in her right hip and
buttock as well as give away with her right leg. According to Petitioner, her pain would move
around and was a “10/10.” She could not say how helpful the Norco was. She denied any balance
problems but reported ongoing constipation and bladder incontinence. She had right groin and
buttock pain with Faber and Gaenslen testing. She had tenderness to light palpation over the right
PSIS/SI joint. The right hip and pelvis MRI was noted to show a possible tear of the
anterosuperior labrum of the right hip. The doctor noted that Petitioner was claiming she injured
her right knee and lower neck/shoulder during the injury but that would be addressed at the next
visit. She received an SI joint injection without complication. He wished to proceed with a MR
arthrogram of her right hip for further evaluation. She was told to proceed with therapy and he
gave her a refill of her Norco. He also ordered an EMG/NCV. (RX 4, dep. ex. 2)

On October 21, 2013 Petitioner attempted to undergo another right hip and pelvis MR1 so
that it could be compared to the earlier one taken in August. During the procedure it was noted
that contrast mainly filled a bursa overlying the proximal right femur. Only a tiny amount of
intra-articular contrast could be injected. Dr. Klisiewicz was left a voice message regarding the
procedure. (PX 9)

Petitioner presented to Loyola’s physical therapy department on October 29, 2013
reporting she had been involved in a work-related accident about seventeen months earlier for
which she had undergone back surgery on November 15, 2012 and “I knew something was
wrong from the surgery, but the doctor [said] there was nothing wrong.” She then went to a
doctor at Loyola Medical Center who told her “screws and bolts were in the wrong place. They
were in the iliac vein” and she had a second surgery in March of 2013 to correct the first surgery.
Petitioner reported undergoing therapy but it was unsuccessful in resolving her pain. She then
saw Dr. Sebastian who recommended pelvic floor therapy. In addition to her pain she reported
hearing a “clicking” in her left hip and her leg would “give out” causing her to fall. Petitioner
appeared very frustrated and labile during the session and denied being able to do anything due
to her pain. As for the mechanism of injury — “Patient had gotten hit and torqued to the right as a
bench with all her power tools (over 500 Ibs.) had trapped her against the wall.” She states that
she went to [the] supervisor who told her to see employer recommended doctor. They took an
ultrasound of her knee to /o a blood clot which was negative. The next day, the patient was in so
much pain that she had her children pick her up to take her for a second opinion. Her employer
would not pay for services and she had to wait for Medicaid approval. After Medicaid approved,
patient was able to seek consult in Urbana where it was deemed she needed back surgery. Recent
diagnostics performed secondary to a questionable labral tear on the right hip had been done.
According to Petitioner a minimal tear was found; however, the report with Dr. Sebastian? stated
“increased signal adjacent to the anterosuperior labrum of the right hip which could represent
tear.” Petitioner reported pain in her tailbone, hip and entire right leg that she described as
“something is going to bulge out.” She also reported numbness down her right leg. Wearing
wedged shoes reportedly relieved her right groin pain as did lying on her right side. Petitioner

7 Dr. Sebastian Klisiewicz
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had-a slow and-guarded cadence-with forward flexed posture-and wide-based gait. She-reported
that when she hears a “click” in her hip she feels like her right leg is giving way causing her to
fall. Extensive therapy was recommended to address various issues raised to the therapist. (PX 9)

Dr. Klisiewicz re-examined Petitioner on October 30, 2013 at which point Petitioner told
him “she was at a breaking point secondary to severe pain [and is] unable to enjoy any of her
life.” She had undergone therapy the day before and the injection didn’t help. She “returned”
with neck, back and right leg pain that started in June of 2012 after a work accident in which she
was “run over by a forklift (with the load) and was pinned between [the] wall and table, claimed
her pelvis rotated to the [left]. Went to ER, had an w's of the leg and was told she ‘was fine.” She
awoke the next day with right leg pain and swelling. Was told she had spinal damage [for which
she had subsequently undergone two surgeries, one of which was a revision due to mal-
positioned right L5 pedicle screw, pseudoarthrosis, mechanical low back pain and right lower leg
radiculopathy.]” Petitioner claimed her other injuries “were never tended to” and she related pain
to her right groin, hip leg, buttock and knee. She reported numbness and pins/needles in her
entire right leg along with right neck and right scapula pain. The worst pain was reportedly in her
right groin and buttock. Petitioner further reported that her legs had given out and she had fallen
several times and she was walking “tilted.” Her pain was described as constant and worse with
driving. When sitting she would get a “digging sensation in her groin.” She noticed improvement
in her pain with “zero gravity” and floating in water. Petitioner also reported difficulty sleeping
and was now “at the breaking point” due to severe pain. She reported being unable to enjoy her
life and had written a letter about “leaving, goodbye™ to her children but hadn't given it to them.
She denied any current suicidal plans. She reported being very depressed and wondered if she
was going crazy. She had been using Hydrocodone 30 mls. three times a day. Petitioner’s right
superior and medial cluneal nerves were swollen and tender to palpation. Dr. Klisiewicz's theory
was that when she was injured she sustained a significant pelvic obliquity and had compromise
of the neurovasculature under the right inguinal ligament resulting in a sprain of the pelvic ring
ligaments (right sacroiliac joint sprain/pain) His differential diagnosis was pelvic floor
dysfunction with possible pudendal nerve dysfunction, right femoral neuropathy and/or right
ilioinguinal neuritis. While she may have had a lumbosacral radiculopathy at L5-S1 in the past
her current symptoms were not consistent with an L3-S1 radiculopathy. The doctor was still
uncertain as to the etiology of Petitioner’s “whole right side” sensation change and she had no
signs of a cervical myelopathy on exam. He did feel she “might” have a right labral tear
component to her symptoms. He found Petitioner to be very depressed and emotionally liable.
She agreed to a perineural nerve injection and he ordered (“we’ll re-try”} a right hip MR
arthrogram for evaluation of a labral tear. She was to continue pelvic manual therapy and the
doctor felt she would benefit from seeing a psychiatrist or starting anti-depressants, the latter of
which she was encouraged to discuss with her primary care physician (which the doctor did that
day). (PX 9; RX 4, dep. ex. 2)

Petitioner attended physical therapy on November 5, 2013 and was very tearful and
labile. She reported being unable to live with her pain anymore and the therapist noted Petitioner
continued to have significant frustration and stress secondary to events leading up to the current
situation. Petitioner reported being alone and having no one to help her. Her children were away
in college and she didn’t wish to burden them. She had not filled out her bladder log as she had
been instructed to, secondary to drinking “nutriblast drinks” that helped her with bowel issues.
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Dr. Sebastian® was contacted regarding Petitioner’s emotional issues as he had received an email
from her described as a “cry for help.” She did not wish to be admitted because she didn’t want
to be drugged up and she would refuse any medication. The therapist noted Petitioner was having
significant emotional attachment to events leading to her current situation. She was extremely
hypersensitive to touch in the area of her right lateral iliac crest and groin and she had difficulty
with any type of functional movement requiring increased time to perform. (PX 9)

Petitioner returned to see Dr. Klisiewicz on November 19, 2013 regarding neck, back and
right leg pain. She was given a right hip IA injection. She was again encouraged to see a
psychiatrist or psychologist. An EMG was to be done later in the week. (PX 9)

A November 23, 2013 EMG was performed by Dr. Klisiewicz was read as abnormal as
there was a “suggestion” of a right obturator neuropathy. There was no evidence of a right
lumbosacral radiculopathy. She also reported that the recent hip injection did not change her
groin pain; however, her buttock pain was better. It was also noted that she had experienced a
breakthrough with therapy per the therapist. No new complaints were otherwise noted. She had
some tenderness to palpation of the right femoral nerve just below the inguinal ligament as well
as pain with hip internal rotation on the right. She was noted to be hypersensitive to light ouch in
the medial right leg and reported less sensation on the lateral leg. Therapy was to be continued
along with Norco and psychological care. (PX 9; RX 4, dep. ex. 2)

Petitioner returned to see Dr. Klisiewizc on December 5, 2013 reporting her pain was
better controlled and she was “able to enjoy herself more.” She reported her hip was a little better
following her recent injection and continued therapy. She was taking Hydrocodone and
Diazepam which was helping her sleep. She was to continue the medication and therapy. (RX 4,
dep. ex. 2)

Petitioner contacted Dr. Harms’ office on December 6, 2013 and left a message in which
she didn’t know if the doctor remembered her but she’d had some screws misplaced and “well
anyway during my time with you were there any indication symptoms me describing something
that could be a right hip tom labarum [sic]...I guess that’s is what was the main issue was and is
now what I am dealing with and just overlooked.. if possible and off the record or on which ever
I do have a few questions I would like to ask you and honestly you are the only one who can
answear [sic] if you wouldn't mind.” (PX 8)

That same day Dr. Harms dictated a note regarding the message. He noted that he had
reviewed her August 27, 2012 note in which she reported back pain going down her right leg
with some right groin pain and buttock pain and that her pain radiated down to the big toe and
second toe and she had some numbness in her right foot. “I told her that the main problem
appeared to be the back, but the groin pain usually does not come from the lumbar spine. That
suggests that she may have had a hip problem at that time as well.” Petitioner also wondered how
her screws got misplaced and the doctor told her he had used surgeon’s judgment as to where the
screws would go and he did not pick up on any malpositioning of the screws at the time of the
surgery. Dr. Harms believed Petitioner might have an independent hip problem and she should
call if she needed further assistance. (PX 8)

8 Dr. Sebastian Klisiewicz
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Petitioner returned to Dr. Klisiewicz’s office on December 5, 2013 regarding her
medications. She claimed her pharmacy did not fill the 30 day supply of the Hydrocodone. She
also reported the current dose, along with Diazepam, seemed to be working as it helped her
sleep, controlled her pain a little better, and was ablc to enjoy herself a little more. She also
reported that her hip seemed a little better. The doctor agreed with the medication plan but
didn’t want her driving while on such large doses of opiates. She was to return in two weeks.

TX9)

Petitioner then had a consultation with Dr. Craig McAsey on December 10, 2013 in
regard to her right hip and thigh pain. The doctor noted that Petitioner was injured at work in
May of 2012 when “struck by a number of carts and moving boxes when she sustained a twisting
injury to her lower extremities.” Despite surgery and revision surgery she reported never having
any relief of her pain which she described as being in her buttock and deep within the mid
portion of her groin radiating to the inner aspect of her thigh and lower level of her knee. She
reported difficulty with prolonged walking and pain at night when lying down and navigating
stairs. She reported occasional paresthesias in the right lower extremity. She was not taking any
anti-inflammatory medications at this time per the request of her neurosurgeon due to her spinal
fusion. She was currently taking Valium and Hydrocodone for her pain. On exam she had a
relatively non-antalgic gait with pain and difficulty tumning. Dr. McAsey’s assessment was
enthesopathy of the right hip with history of a lumbar spinal stenosis status post revision fusion
surgery. He noted that she appeared to have some aggravating factor as far as her right hip that is
contributing to her overall condition and felt she might have a labral tear. He recommended a
MR hip arthrogram to further address that. (RX 4, dep. ex. 2)

Dr. Klisiewicz again saw Petitioner on December 10, 2013.She was reporting right groin
pain worse with driving, stepping, and stairs and it would shoot down her thigh and occasionally
into her lumbar spine. She had been in too much pain to watch her son’s debate competition and
had not taken her pain medication for three days as she had to drive a lot and was not able to
function well while on medications. She was continuing physical therapy and was given a
femoral nerve block. (RX 4, dep. ex. 2)

Dr. Rieger re-examined Petitioner on December 13, 2013 at which point Petitioner was
reporting her pain was much better controlled and that she was taking the medication on 2
regular basis but a little less during the day. She expressed frustration and continued follow-up
with Dr. Klisiewicz. Her depressive symptoms were discussed and Petitioner was noted to
become emotional stating she was frustrated more than anything else. He wrote, “denies even
thinking of hurting herself but admits to telling Dr. {Klisiewicz] she wished she could cut her leg
off.” She was felt to have chronic pain for which an orthopedic second opinion was
recommended. (RX 4, dep. ex. 2)

Petitioner had another visit with Dr. Klisiewicz on December 23, 2013. Petitioner
reported that the earlier injection had helped with her pain and she was able to tolerate driving
better as she could now go about ten minutes before having pain whereas before it was
immediate. Petitioner reported going to Florida for the winter and being gone about three
months. Stairs were still painful but more manageable. She was not eating well and trying not to
sue pain medications. She received another injection and was told to continue with pelvic manual
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therapy. She was told to continue the Hydrocodone and to discuss her issues with Janice, the
rehab social worker. Dr. Klisiewicz wished to see her when she got back from Florida. (PX 9)

Petitioner filed an Amended Application for Adjustment of Claim herein naming North
American Lighting, Inc. as a party respondent on February 5, 2014. (AX 2)

Petitioner underwent no treatment between December 23, 2013 and May 22, 2014,

On May 23, 2014 Petitioner again presented to Dr. Rieger with continued hip and pelvis
pain. She was still under Dr. Klisiewicz’s care and “was working on a lot of things.” She
admitted to anxiety and mood symptoms. Her diagnosis remained unchanged. (RX 4, dep. ex. 2)

Dr. Klisiewicz examined Petitioner on May 29, 2014. Petitioner reported having been in
Texas and Arizona, noting her symptoms had improved while there and that she had been more
active. She was taking her medications and still was unable to stand, sit or drive for more than
one hour. The doctor recommended she find a pelvic specialist in Arizona and that she continue
with therapy and pain interventions, followed by an FCE. The plan was for her to continue care
in Arizona. (RX 4, dep. ex. 2)

Dr. Klisiewicz authored a note on May 29, 2014 stating Petitioner should be excused
from work beginning May 29, 2014. He wrote that she was unable to work as she could not stand
or sit and was unable to drive due to all the pain and leg weakness. He felt she should continue
treatments with therapy and other pain interventions at this time followed by a functional
capacity evaluation to determine her work status/capacity. Petitioner was going to be continued
the therapy at another facility so a return to work date could not be determined. (PX 9)

Petitioner was also examined by Dr. Amin on May 29, 2014. She reported aqua therapy
had been helpful in Arizona and she would like to permanently move there. X-rays showed no
instability and the fusion was intact. She appeared to be doing much better but still had
intermittent low back discomfort. The doctor was deferring to Dr. Klisiewicz regarding
Petitioner’s return to work status, (RX 4, dep. ex. 2)

Petitioner was examined by Dr. Timothy Russell on June 4, 2014 for a complaint of chest
pain noted while flying back from Arizona. She appeared anxious and very symptomatic and a
call was made to EMS for a transport to Hinsdale Hospital for further testing. (RX 4, dep. ex. 2)

Petitioner was seen at the Advocate Christ Medical Center ER on July 17, 2014 regarding
lower extremity pain. Petitioner reported right knee pain and back pain after a fall as she was at a
shopping center and, as she started to push a cart, she felt a sharp pain and pop to her right knee.
She took two steps and again felt a sharp pain which caused her to fall to the floor, She denied
any head trauma but felt the pain shoot up her right leg and into her back. She had been
ambulatory since then. Petitioner’s right knee had mild effusion and tenderness laterally. Pain
was elicited with anterior drawer testing but no laxity when compared to the left. Petitioner was
diagnosed with a sprain. Another entry from that visit stated that Petitioner was putting groceries
into her car and felt a sharp pain in her right knee with radiating to her right hip and back,
causing her right knee to get weak and give out. (PX 10)
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On-December 3; 2014, Dr. Wojcichoski-authored-a-records-review-report-summarizing
his review of additional records from October 2013 through December 2014. Dr. Wojciehoski
reiterated his prior opinions. (RX 2, dep. ex. 4)

On March 9, 2015, Dr. Wojciehoski was deposed. Dr. Wojcichoski testified that he first
examined Petitioner approximately 4 weeks after her March 16, 2012, work accident and, at that
time, diagnosed Petitioner with a minor right knee contusion. According to the history provided
by Petitioner she had been struck by a co-worker in the lower leg and had twisted her back. She
reported the accident and went home but was later sent to Occupational Medicine by her
employer where she was diagnosed with a knee contusion. Dissatisfied with the care she
received from Occupational Medicine she returned to her home outside of Chicago and began
treating with her chiropractor. At the time of the exam she complained of bilateral knee pain and
was hoping the doctor would order an MRI. Petitioner was having trouble walking and sitting as
it bothered her right knee, lower leg and buttocks. She also complained of back pain. (RX 2%, pp.
1-13)

Dr. Wojciehoski testified regarding his exam of Petitioner, which was consistent with his
earlier report. Dr. Wojcichoski opined that Petitioner had sustained a minor contusion of her
right knee that resolved without consequence. Her neck and back complaints were unrelated to
the accident. Dr. Wojciehoski testified that Petitioner reached maximum medical improvement
(MMI) by May 21, 2012, when she was released back to work full-duty. Dr. Wojcichoski did
not believe Petitioner needed any additional treatment at the time of his first IME on June 20,

2012, (RX 2,pp. 13-17)

Dr. Wojciehoski testified that he re-examined Petitioner a second time on October 9,
2013. His testimony regarding this visit was consistent with his earlier report. (RX 2, pp. 17 -
20) He testified that his second examination did not alter any of his original opinions. Dr.
Wojciehoski opined that Petitioner’s need for her two back surgeries was unrelated to her May
16, 2012, work accident. (RX 2, pp. 19 —20)

Dr. Wojciehoski subsequently had an opportunity to review additional records pertaining
to Petitioner. He also looked at radiographic films. He then issued a third report on December 3,
2014 and he testified consistent with that report. At that time he felt Petitioner had subjective
complaints of mechanical low back pain, sacroiliac joint pain and right lower extremity pain, all
of which were unrelated to her work accident. (RX 2, pp. 20— 23, 26)

Dr. Wojciehoski opined that Petitioner’s need for two back surgeries was a result of her
degenerative disc disease and spinal stenosis. Dr. Wojciehoski addressed Dr. Harms’ and Dr.
Klisiewicz's causation opinions and opined that it would be extremely unlikely that either of
their two theories would be the cause of Petitioner’s need for her two back surgeries. Dr.
Wojciehoski opined that it is medically and scientifically improbabie a simpie knee contusion
could cause these numerous conditions and need for surgery. Dr. Wojciehoski agreed with Dr.
Belich’s opinions regarding Petitioner’s right knee and, in particular, that any meniscal injury
was secondary to degeneration and not an acute injury. Furthermore, he felt Petitioner lacked the
physical presentation one normally sees with a meniscal injury. (RX 2, pp. 23 - 26, 44)

9 RX 2 and PX 13a are identical copies of Dr. Wojciehoski's deposition. Any objections have been ruled on in RX 2.
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On cross-examination Dr. Wojciechoski acknowledged that he described Petitioner as
being histrionic; however, he was not referring to that as a diagnosed personality disorder. He
further explained that the second examination was supervised because he recalled Petitioner
complaining that the doctor’s movement of her knee caused undue pain and she was emotional.
He agreed that at the October 1* exam, Petitioner was complaining of severe back pain and her
back exam had inconsistent findings. When he examined her in June of 2012 he felt there was
nothing wrong with her back. (RX 2, pp. 26 - 33)

On cross-examination Dr. Wojciehoski was asked further questions about Petitioner’s
right knee. At the June of 2012 visit he agreed that she began to cry and he was able to perform
varus and valgus testing. They were normal. Lachman’s test was normal. Dr. Wojciehoski also
testified that he did not perform a McMurray’s test, which is the classic test for meniscal
pathology, because of her histrionic behavior. Thus, he didn’t really evaluate her meniscus at that
exam. However, the doctor was able to test it in October of 2013 and it was normal. Dr.
Wojciehoski agreed that the August 21, 2012 MRI of Petitioner’s right knee revealed a posterior
hom meniscal flap tear with degenerative changes involving the anterior cruciate. He also
testified that meniscal tears occur with violent twisting of the knee followed by effusion and
significant obvious physical findings. A tear is usually not caused by a direct blow to the knee.

(RX 33 - 38)

Dr. Woijciehoski agreed that Petitioner did sustain an accident on May 17, 2012.
Regarding the mechanism of injury the doctor recalled that she told him she was hit by another
co-worker and that another report stated something about a “cart.” Either way she was struck by
a person or a cart in the right knee. He agreed that the accident caused a contusion and that was
from a direct blow to the leg. He acknowledged that in his second report he also stated that the
accident caused a minor strain from the bump. Dr. Wojciehoski also agreed that to the best of his
knowledge, Petitioner was in good health prior to her accident. (RX 2, pp. 38 — 41)

Dr. Wojciehoski testified that if one has degenerative changes in the lumbar spine one
can also have some spinal stenosis. He could not recall just what her low back spine films
revealed. He did agree that the treatment she had received for her low back was reascnable, Dr.
Wojciehoski was asked how spinal stenosis can become aggravated and he testified there is
usually trauma with associated neurologic pathology. One could see it with a significant torsion
event such as a violent automobile accident. He went on to testify that he simply did not believe
that bumping her knee caused Petitioner’s back pathology. Dr. Wojcichoski agreed that
Petitioner was complaining of back pain in May of 2012 adding that “like all chiropractic visits,
everybody has back pain, so there’s treatment of knee pain and back pain. (RX 2, pp. 41 — 49,
quote at p. 49)

On cross-examination Dr. Wojciehoski was asked to look at Dr. Belich’s January 17,
2013 report in which he stated there were no tears on the MRI. Dr. Wojciehoski agreed that there
were no tears on the MRI. He did feel the injection and therapy prescribed by Dr. Belich were
reasonable. (RX 2, pp. 51 - 52)

Dr. Wojciehoski was asked about his qualifications. He testified that he is a doctor of
osteopathic medicine and a doctor of pediatric medicine. He is still licensed in Wisconsin for the
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latter..Medical Topics-Unlimited is-medical-legal consulting. The doector is-qualified-to-perform
lower extremity surgery but not spine surgery. (RX 2, pp. 52 - 60)

On redirect examination Dr. Wojcichoski testified that people can have spinal stenosis
manifest itself without any accident or traumatic event. (RX 2, p. 71)

On March 30, 2015 a law firm called Dr. Harms’ office inquiring if some time could be
scheduled with the doctor to answer some questions and see if a deposition was needed. (PX 8)

Petitioner underwent no treatment between her ER visit on July 17, 2014 and April 9,
2015.

Petitioner presented to the emergency room on April 9, 2015 complaining of a burning
right leg pain for the last 2 and % weeks. She reported that her problems began in 2012 when she
was involved in a work-related accident with injuries to her back and pelvis. She had four screws
inserted into her pelvis back and then removed at Loyola. “She’s doing fairly well until the last a
half weeks.” She denied taking any medications for the pain “lasted have week.” She had a
history of mitral valve prolapse and panic disorder. She also gave a history of a “labrum injury”
of the right hip. She’s reported radicular pain in her right leg “in the past” since the injury and
being on Lyrica in the past. She was allergic to codeine but could take Hydrocodone; however,
she couldn’t take pills, only liquid medicine. She was requesting Diazepam by name. She
appeared in no acute distress. According to the note, “She’s had her seizure when touching her
arm and leg on the right.” Petitioner was diagnosed with back pain and told to follow up with her
primary care doctor. (PX 10}

On May 26, 2015 Petitioner presented to the emergency room “at the request of her
insurance company” with complaints of chronic back pain and intermittent right leg numbness.
Petitioner reported that she had a grandbaby the day before and her family would not let her hold
it because she falls so often. She went to see her doctor earlier and was told they could no longer
see her for her chronic pain. She then called her insurance company who advised her to go to the
emergency room. Petitioner stated she had been having these problems since a fork lift injury in
2012. She reported multiple surgeries but wanted to find out that day why she still had pain. She
reported three years of intermittent increased sensation in her right lower extremity and some
weakness in her right upper extremity. She reported occasional problems with urination for the
last three years. Petitioner was diagnosed with “leg pain” and told to use a walker and follow up
with an orthopedic surgeon and a pain specialist, (PX 10)

Petitioner presented to Dr. Jacobs at Advocatc Medical Group on May 29, 2015 to
establish care and discuss her right-sided numbness and recent ER visit. Petitioner gave a history
of chronic low back pain and right-sided paresthesia (both upper and lower) since a work
accident in 2012 when a “forklift ran into tables and then the tables hit her and she wound up
having multiple back surgeries.” She had last seen a surgeon (Dr. Amin) about 1 -1.5 years
earlier and then she had insurance issues. She had had several primary care doctors who wouldn't
do anything for her. The only medication that worked for her was Diazepam as neither Lyrica
nor Gabapentin help. Hydrocodone has helped her low back pain. According to Petitioner
standing felt the best and sitting/lying down hurts. She also reported trouble getting up from a
sitting position, falling on occasion, and dropping things with her right arm “all the time.” She
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denied any recent injury or trauma or that she was currently on any medication. She was given a
prescription for Naproxen and orders for an EMG and referrals to a neurosurgeon and pain clinic.
(PX 11)

On June 1, 2015, Dr. Harms was deposed.!® Dr. Harms testified that if there was a
significant amount of energy absorbed by Petitioner’s back during her work accident that could
cause her to become symptomatic and need surgery. However, Dr. Harms also testified that he
had insufficient information to opine on whether that was the case for Petitioner’s accident as he
had “insufficient information to provide a definitive opinion. I can give you some idea that may
strengthen or weaken the causal connection, but basically no.” (RX 4, dep. ex. 2)

Petitioner presented to the office of Dr. Nathan Gilling at Advocate Medical Group on
June 10, 2015 to establish care for the chief complaint of a bump on her left upper arm of one
year’s duration. Petitioner was also noted to be following up for right-sided numbness and back
pain. She had not yet had her EMG completed nor seen a neurosurgeon or pain management. She
reported continued chronic numbness in her right upper and lower extremity with associated
intermittent episodes of weakness in her right arm. She would drop objects intermittently.
Petitioner reported that this had been going on “for years” and she believed it was all related to
her prior back surgery where a screw was put in the “wrong place.” Petitioner described severe
back pain radiating down her right leg and difficulty going from sitting to standing or vice versa.
She also had dizziness and episodes of feeling off balance. She had no other concerns. She was
controlling her pain with Naproxen and wanting an IV injection of some pain medication that
began with a “D” as that had worked well in the past. Petitioner admitted to using “Marijuana
Gummy Bears” at home to control her pain. Petitioner reported concern that she had been told in
the past that her pain was psychological in nature and that she should see a psychiatrist. She was
adamant that she wasn’t depressed and simply wanted help with her numbness and pain. A
physical examination was conducted with some positive findings and a notation as to poor effort.
Petitioner was felt to have lumbar back pain with right leg radiculopathy and pain believed to
probably be due to degenerative disc disease and spinal stenosis. Petitioner was to follow up with
NeuroSurgery and see Dr. Jido for pain management. An MRI was ordered. She was to undergo
an EMG for her right arm radiculopathy, the etiology of which was not clear. Marijuana use was
not recommended. Over-the-counter Tylenol and Ibuprofen were. (PX 11)

Petitioner again presented to Dr. Gilling at Advocate Medical Group on July 24, 2015 in
follow-up after a Mercy Hospital ER visit in Wisconsin. Petitioner presented with “a broken
right ankle.” By history she had been on vacation seven days earlier in Wisconsin when she
tripped while walking outside a store. She went down two steps, tripped over a hole at the
bottom of the steps and rolled her right ankle inward and fell. She went to the ER at Mercy
Walworth and had x-rays taken. Earlier that day, she received a call and was told she had a
fractured ankle. Her ankle was red and swollen but better than earlier. She was taking Norco and
Ibuprofen for the pain and using ice for swelling. She reported difficulty using crutches due to
the paresthesias in her right arms and legs so she had been putting some pressure on her ankle.
Petitioner had not bothered to have the EMG or follow-up with Dr. Jido/Pain or NeuroSurgery as
she had been told she couldn’t get in until September. She denied any other concerns. A right
ankle x-ray was ordered. After the x-ray was taken Petitioner was contacted and told she had a

10 Neither party submitted Dr. Harms’ deposition as an exhibit; however, the deposition was summarized in RX 4, dep. ex.2.
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subtle _nondisplaced. lateral malleolus fracture.She—wastold—to proceed-to ER_for splint
placement and return to see the doctor in one week. (PX 11)

Petitioner was seen at the emergency room at Advocate Health Center on July 24, 2015
with an inversion injury to her right ankle after stepping on uneven pavement one week earlier.
Another note from the ER visit indicates she was “walking down steps.” She had been seen at the
emergency room and underwent x-rays that were read as normal and diagnosed with a sprain.
However, she later received a call back from the doctor advising her a hairline fracture was
noted. Repeat x-rays were taken. She had evidence of a nondisplaced lateral malleolar fracture
for which she was given a cast boot and appropriate instructions for further care. (PX 10)

Petitioner was examined by Dr. Trombly on July 30, 2015 reporting she was a line
supervisor in an electrical supply company and was working in June of 2012 when she was
“struck by a forklift.” Petitioner walked away and went to the hospital where her right knee was
evaluated and the next day she woke up and couldn’t move her legs because of the pain. She also
told the doctor that normally she would have jumped out of bed and done twenty push-ups. She
could not return to work, tried physical therapy, and ultimately had surgery but when she woke
up from surgery she could not move her legs until she had an “adjustment.” In March of 2013
she had an adjustment of the L5 screws because of impingement on “IVC” without perforation.
Petitioner felt her right upper extremity had been progressively worsening over time and by six
months after March of 2013 she was having tingling and weakness in her right arm and hand and
dropping objects with her right hand. Petitioner was having trouble combing her hair and
opening jars with her right hand. She reported having 12 mugraine headaches a month and
diplopia 4-5 times per day. Dr. Trombly recommended CTs of her cervical and lumbar spines
and head, the latter being ordered in regard to her headaches and diplopia. He felt Petitioner had
severe L5 foraminal stenosis exacerbated by L5-S1 fusion requiring a CT of the lumbar spine
and revision foraminotomy. She also had symptoms of a right brachial plexus injury exacerbated
by a nine hour surgery possible positioning palsy and possible cervical spondylosis for which she
needed a CT of the cervical spine. (PX 11)

On August 3, 2015, Petitioner presented to Advocate Christ Medical Center with right
upper extremity pain, weakness and paresthesia. She underwent an EMG. The doctor’s
impression was right cervical C7 radiculopathy. Petitioner also underwent a CT of the lumbar
spine without contrast. The radiologist’s impression was post-op changes and multi-level
degenerative disc disease. A CT of Petitioner’s head (ordered due to headaches and right arm
paresthesia) showed nothing acute. A cervical spine CT showed multi-level degenerative disc
disease. Detail in the canal was limited. (PX 10, PX 11)

Petitioner returned to see Dr. Trombly on August 5, 2015. He noted that Petitioner had
been in an accident in 2012 with transient quadriparesis and persistent Lhermitte’s phenomenon.
She had recently undergone an EMG showing a right C7 radiculopathy and symptoms of pain
and weakness in her right upper extremity for which she noted she dropped objects and couldn’t
carry her 8 Ib. grandchild. A recent CT of the neck showed a 8 mm. canal with foraminal
stenosis at C3-4 and C5-6, overall stenosis worse at C3-4. Petitioner was also noted to have
persistent back pain and paresthesias in her legs, right worse than the left with a recent CT
confirming persistent foraminal stenosis worse on the right at L5-S1 but also present on the left
after a prior L5-S1 fusion. Petitioner had an obvious weak right ankle and foot and was losing
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strength. On exam Petitioner had a weak right deltoid and triceps. He felt she had cervical
spondylosis with myelopathy and EMG confirmation of a right C7 radiculopathy. He also felt
she had lumbar stenosis at L5 with compression confirmed on CT and persistent right leg pain
and paresthesia with weak right foot requiring an L5 laminectomy. The doctor wished to see the
old MRIs and prescribed Hydrocodone and a cervical collar. (PX 11)

Petitioner presented to Dr. Gilling at Advocate Medical Group on August 11, 2015 for
the purpose of establishing care and following up on her right malleolus fracture and ri ght-sided
radiculopathy. Petitioner reported being recently seen by a neurosurgeon and undergoing CTs of
her neck, low back and head. Petitioner was also shown an EMG which indicated a C7
radiculopathy on the right. She was scheduled to have a cervical and lumbar MRI on the 17" and
then follow up with the neurosurgeon as she was considering surgery. Petitioner reported Lyrica
and Norco were helping control her pain. She had ongoing numbness and radicular pain in her
right leg and pain in her right ankle. She denied any other problems. Petitioner was examined
and diagnosed with cervical degenerative disc disease and a C7 radiculopathy. She also had
lumbar degenerative disc disease, paresthesia of the right arm, paresthesia of the right legand a
lateral malleolar fracture. She was to follow up with the treatment she advised the doctor she was
currently undergoing. She was also told to continue wearing the Cam boot and to use Ibuprofen
and Norco for pain relief. (PX 11)

On August 13, 2015, Petitioner underwent an MRI of the cervical spine. The
radiologist’s impression was mild degenerative change/disc disease which is resulting in mild to
moderate bilateral neural foraminal narrowing at C3-C5. Petitioner also underwent a lumbar
spine MRI. The radiologist’s impression was laminectomy and posterior fusion at L5-S1 with
probable post-surgical edema in the resection bed. Minimal degenerative change which is not
significantly narrowing the central spinal canal and resulting in no more than mild bilateral
neural foraminal narrowing. (PX 10; PX 11)

On August 17, 2015 Petitioner presented to Advocate Medical Group to establish care
and receive medical clearance for lumbar surgery. She had undergone an ECG and labs earlier in
the week which were reportedly normal. Petitioner reported continued weakness in her right leg
and arm and that Lyrica seemed to control the right leg pain. However, Petitioner was sick of
living with her pain and was willing to undergo back surgery to try and get rid of it. She denied
any other problems at the time. On exam Petitioner had an antalgic gait on the right with limping
and was noted to be wearing a Cam boot on her right foot. Her right hip and left hip were
normal. Her left knee was normal. No findings regarding her right knee were made. She was
given clearance for surgery. (PX 11)

Petitioner, along with her daughter, presented to Dr. Trombly on August 17, 2015,
According to the office note, “MVC 2012, June 2012.” She had undergone a lumbar
decompression in November of 2012 followed by revision surgery in March of 2013. Petitioner
had pain in her back and right leg between June and November of 2012. When she “woke up
from surgery ‘something was wrong’ and she manipulated herself and then she felt her whole
right side. Over next few months her back pain and leg pain persisted, and she was found to have
a L5 screw impinging on her iliac vein. She had a recent fall on July 24'" resulting in a right
ankle fracture. Petitioner reported being unable to dorsiflex her right ankle since the November
surgery. Dr. Trombly looked at her recent MRI of her low back and neck as well as a CT of her
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lumbar spineHis diagnosis was foraminal stenosis—in-the-neck-and lumbar region-with post-
operative right foot drop worsening over time. Due to her recent exacerbation of pain and
progressive loss of function in her right foot she needed an x-ray and urgent surgical treatment to
prevent further foot drop. He recommended an L4-S1 laminectomy in the near future. (PX 11)

Petitioner underwent a lumbar spine x-ray at Advocate Christ Medical Center on August
20, 2015. In comparison to films taken on July 17, 2014 Petitioner had evidence of post-
operative and degenerative changes of the lower spine. Mild dextroscoliosis of the
thoracolumbar spine was present. Hardware and alignment from the prior fusion were intact and
stable. (PX 11)

On August 21, 2015 Petitioner left the following voice message with Dr. Harms’ office:

Not sure if you remember me but due to the embedded
screw you put into my vein I suffered and now am going
on the 3™ back operation in the same spot. Also thanks
for ring [sic] my life I'm homeless because you memory
seem to fade during the testimony you gave. Karma is
Bitch have a wonderful life knowing toy[sic] ruined
mine amd [sic] my families you took a healthy mother
away and broke her more, (PX 8)

On August 24, 2015, Dr. Trombly performed a lumbar 3, lumbar 4, lumbar 5, sacral 1
laminectomy, medial facetectomy and foraminotomy and L4-5 posterolateral arthrodesis using
local vertebral autograft and cancellous allograft and demineralized bone matrix. (PX 11)

Petitioner was admitted to the hospital on August 26, 2015 with a complaint of back pain,
She had undergone surgery and been admitted to the ICU due to an episode of hypotension and
bradycardia. Her headache was suspected to be related to a dural leak post-operatively and she
was managed with pain medication while admitted. (RX 4, dep. ex. 2)

On August 28, 2015, Dr. Trombly performed an application of skull fixation and right-
sided cervical foraminotomy at C4-C5, C5-C6, C6-C7, and C7-T1. Cervical spine x-rays
revealed cross table lateral image of the cervical spine with marker at C4. (PX 11)

On September 3, 2015 Petitioner presented to the emergency room with a chief complaint
of lower back pain for the past seven days and neck pain for the preceding four days. She also
developed a recent redness and swelling of her eyes associated with tongue swelling and
difficulty swallowing. She had been discharged from the hospital post-surgery three days earlier.
She denied any pain medication other than Percocet. It was felt she possibly had an allergic
reaction to an unknown source, Dr. Trombly was contacted and she was admitted for continued
observation. (RX 4, dep. ex. 2)

Petitioner followed up with Dr. Trombly on October 27, 2015 and he noted she “now
[had] swelling and pain in right ankle but good range of motion. Improved strength in right
deltoid and right hand, limited range of motion compared with left.” No active facial swelling
was appreciated and she was ambulating independently although right groin pain was noted. She
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was to continue therapy as tolerated and he ordered a CT of her right ankle as he felt her current
ankle pain might be from her fracture and not a persistent spinal problem.” (RX 4, dep. ex. 2)

Petitioner attended therapy at Advocate Christ Medical Center on November 2, 2015.
According to the report of that date she had begun therapy on August 25, 2015. It was noted that
prior to her work injury she worked as an electrical engineer. She reported no change in her
symptoms and the therapist noted that “[Petitioner] states she is willing to participate in therapy
as long as not affecting her neck.” She walked to the clinic that day without a cane (five blocks).
Petitioner rated her pain as “9/10” at both the beginning and end of the session. Her rehab
potential was described as “fair.” (RX 4, dep. ex. 2)

Petitioner attended therapy on November 13, 2015. Petitioner reported that the problem
was that she kept falling and it was difficult for her to continue moving on. She reported hip
flexor region pain and stated “people won’t listen to me, I can’t deal with falling all the time.
They keep saying you will be better and I’m getting worse, I'm getting lumps in my joints, my
whole face just explodes.” Her pain was noted to be “8/10.” She was emotional during the
session and cried throughout as she appeared frustrated that doctors don’t listen to their
symptoms. (RX 4, dep. ex. 2)

On December 1, 2015, Dr. Trombly was deposed. (PX 12) Dr. Trombly is a board
certified neurosurgeon. He testified that he initially examined Petitioner on July 30, 2015. He did
not know who referred her to him as he never looks into that with his patients. She provided a
history of having been struck by a forklift in 2012. She had a knee injury and difficulty moving
her legs despite conservative treatment, including physical therapy. Between June and November
of 2012 she experienced a progression in her pain resulting in a spinal fusion in 2012. Dr.
Trombly testified that she had a very unusual history in that she recounted having problems
moving her leg after her surgery as well as after her injury, That improved to some degree and
then she had to have revision surgery due to supposed mal-positioned instrumentation; however,
she denied that the second surgery helped her from a functional point of view. According to Dr.
Trombly Petitioner told him she initially needed the fusion due to persistent symptoms of pain.
He acknowledged the note didn’t really contain any specifics but it was the pain in her back and
right leg and difficulty walking and performing normal activities. According to Petitioner, she
was struck by a forklift. (PX 12, pp. 1 -11)

Dr. Trombly acknowledged that he never saw or reviewed any of Petitioner’s earlier
records. He could not answer whether her symptoms in 2015 were consistent with what she told
him. She did acknowledge that she had persistent back pain and significant weakness in her right
foot that was quite “obvious.” Dr. Trombly testified that the diagnostic films he ordered in
August of 2015 correlated with her clinical symptoms of chronic back pain and right footdrop.
Her lumbar spine MRI showed a disc bulge on the right at L5-S1 and a facet hypertrophy
bilaterally at L5-S1 and L4-L5. Dr. Trombly was asked if he believed the mechanism of injury of
being struck at work was the cause of her lumbar stenosis and lumbar radiculopathy to which he
replied:

Based on her story, I do definitely believe that, yes.
I mean, for someone to be working and then be out of
work for five months to go on to spinal fusion and then
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never o really-recover-to-me-is-a believable-and-an
all-to-common scenario. (PX 12, pp. 15 - 16)

Dr. Trombly testified that in his opinion it did not matter whether Petitioner was hit by a forklift
or a cart. He testified that the most important factor in his opinion was Petitioner not having any
prior history of back treatment and then her work injury causing right radiculopathy in her lower
extremity that necessitated surgery. However, Dr. Trombly testified he had not reviewed
Petitioner’s prior records, except for, perhaps, some operative reports and radiograph findings.
(PX 12, p. 17) He testified that it would be a “long sorted, you know, process to review all that
stuff that wouldn’t really help me make a medical decision.” (PX 12, p. [8) He further testified
that if Petitioner had a clean bill of health pre-employment and then developed back pain after
she was struck it is more likely than not that her condition was caused or aggravated by the work
injury. (PX 12, pp. 18-19)

Dr. Trombly testified that he had just seen Petitioner on October 27" and she was doing
well and recovering from both lumbar and cervical surgery with objective improvement in her
right arm, leg, and foot and the doctor was confident she would continue to improve. When
asked if she had any current work restriction, the doctor testified that it has been almost four
months and would kind of depend on what she could tolerate and what her work entails. If she
was a clerical worker she could go back to work without any restrictions; however, her job
sounded a little more strenuous so it might be prudent to wait another month or two. (PX 12, pp.
19 — 20) He did not anticipate any need for permanent restrictions. (PX 12, p. 21) He testified
that she will be more susceptible to arthritis especially since she’s had three spine surgeries and
there’s the possibility of adjacent level segmentation. In the future she may need additional
surgery but it’s hard to predict. (PX 12, pp. 21 —23)

Dr. Trombly was asked about the first surgery and the note that the screw was placed
incorrectly to which he replied, “Well, again, that was what the second surgeon told her, and then
he bragged about how he was going to fix it, and then he did something, but it really didn’t help
her. So the screw technically was placed somewhat ventral or protruding out through the front of
the vertebral body and was seen to be impinging on the vena cava but not piercing it. ... That’s
not an uncommon thing to happen and it didn’t really cause any vascular injury or heavy
bleeding. It’s certainly not the reason she didn’t get better. (PX 12, pp. 23 — 24) Dr. Trombly did
not believe what had occurred was a violation of the standard of care and he agreed that a
surgeon has some discretion in the placement of the screw. He felt Petitioner failed to improve
because she had persistent foraminal disease that had nothing to do with the placement of the
screws. (PX 12, p. 25)

Dr. Trombly further testified that Dr. Amin shorted the screw in 2013 but did not fix the
problem which was the persistent nerve root compression from the facet hypertrophy, from the
disc herniation, and the foraminal stenosis. Dr. Amin’s goal appeared to be to take the screw
away from the vena cava. He didn’t believe that Dr. Amin’s surgery was a violation of the
standard of care either although he wasn’t sure how someone would think fixing a screw would
fix radiculopathy. (PX 12, pp. 25 - 27)

Dr. Trombly testified that Petitioner presented to him with a radiculopathy dating back to
2012 and that’s all he looked into because he doesn’t have time to go into the legal aspects of
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these issues. He testified, “You know, it would be hard for me to do that, and so from a medical
point of view, I was able to tell her why she needed more surgery, why I think we can help her,
and why she never got the help in the first place, which was because the doctor is focusing on the
vena cava rather than the nerve roots, etc. You know, so I don’t really need to go and look at all
those old records to tell her what’s staring me in the face, someone whose leg doesn’t work and
her foot barely moves.” (PX 12, p. 28)

Dr. Trombly testified that an emergency medicine specialist shouldn’t be performing
spine surgery or commenting on the appropriateness of spine surgery. He was of the opinion that
Petitioner’s care had been reasonable and necessary as she was having significant clinical
problems between June and November of 2012. Both prior surgeries were reasonable just not
successful. His surgery was successful because her radiculopathy is gone. (PX 12, pp. 28 —30)

On cross-examination Dr. Trombly testified that it was his understanding that Petitioner
was working as some sort of a mechanical person in a supervisory role and she got struck by
something — a forklift or a cart. It had objects on it with mass and momentum thereby providing
a significant impact and then she had significant problems thereafter. She described a period of
time when she couldn’t even move her legs and that persisted for several months. So, she got
struck and never recovered. He recalled that she was struck by a forklift, walked away and went
to the hospital and her right knee was evaluated (which, to the doctor, suggested a
radiculopathy). He also testified that a big part of her problem by the time he saw her in 2015
was her neck with pain and significant weakness in her right arm which he didn’t feel necessarily
went back to her 2012 accident. Dr. Trombly recalled that when he saw Petitioner in August of
2015 she told him she had pain after her accident in November of 2012 and then she woke up
from that surgery in November of 2012 knowing “something was wrong.” Initially she had
significant weakness as she was waking from anesthesia and then she had persistent pain and
they found that the screw was impinging on the vena cava. The doctor acknowledged that the
foregoing was based upon what Petitioner told him and not by reviewing any actual histories she
provided to other providers. (PX 12, pp. 30 — 36)

Dr. Trombly was not aware that Petitioner was initially only diagnosed with a knee
contusion but it would be irrelevant to his medical understanding of the case which is that her
right leg symptoms persisted enough for some surgeon to perform surgery in November. The
doctor was then asked about the fact she was released back to work four days after the accident
and then worked approximately four months full duty without obtaining any follow-up treatment,
would that change your opinion as to whether or not she sustained a more serious injury during
this work accident and he replied, “It’s not — it’s not lost on me that if I spent more time
reviewing the medical records I might come up with a different legal understanding of what
caused her problems.” (PX 12, p. 36)

Dr. Trombly testified that he was unaware of any other opinions from prior surgeons
pertaining to Petitioner’s care. (PX 12, p. 37)

Dr. Trombly testified that he did perform cervical spine surgery on Petitioner; however,
he did not believe Petitioner’s cervical spine surgery was related to her lumbar condition or her
work accident. He testified that her initial symptoms were back pain, leg pain and weakness. (PX
12, pp. 16, 38) He further believed any records documenting Petitioner displaying symptom
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magnification were all_absurd. He did not know what a Waddell test was_(PX 12_pp. 38 - 40)
Dr. Trombly was adamant that Petitioner had a radiculopathy that was created by her work-
related injury and didn’t improve for five months thereafter, resulting in a need for surgery. He
didn’t think there were any medical records showing she had chronic pain in her back and leg
with foot weakness prior to her work accident. When asked if the fact she might have reported
one accident history to him and a different one to other providers changes his opinion, Dr.
Trombly testified “Again, no, it doesn’t. I believe what she told me, and [ believe all my patients
when they come and tell me. I don't believe any patients exhibit symptom magnification or
secondary gain or all this nonsense that doctors use to sweep patients under the rug.” When
asked if a patient’s change in history over time causes him any concern, and he replied that in
Petitioner’s case, if the accident didn’t occur, it would change his opinion. However, he did not
consider it part of his job to make a medical decision for her and he believed her when she said
she was at work and got struck. The force was irmrelevant. The fact she may have never
mentioned being struck by a forklift until about a year and a half after the accident might cause
him some concern. However, “she did [say] she went to the hospital right away and I presume
there’s records related to that.” (PX 12, pp. 37 — 47)

On redirect examination Dr. Trombly testified that prior to his surgery Petitioner had
weakness in her right foot on dorsiflexion. She had chronic right ankle pain and was wearing a
boot. Someone had diagnosed some sort of ankle fracture. Dr. Trombly testified that the
weakness in her ankle could have been the cause of her fall and need for additional care in 2014
adding “That’s the whole problem here — persistent radiculopathy eventually leads to weakness,
falling.” It's also ali related.” (PX 12, p. 48) Dr. Trombly also testified that degenerative disc
disease, as Petitioner had, was aggravated by her trauma. (PX 12, p. 48)

Petitioner met with Dr. Gilling on December 12, 2015 due to itching and a runny nose.
She complained of “itching™ and “hives™ for the last four years and told the doctor that since her
accident and subsequent surgery she has had itching and recurrent hives occurring randomly on
her face, arms, legs and back. She explained that the itching and swelling would last several
hours and then resolve. The doctor ordered a mammogram and lipid panel. Petitioner denied
feeling down or depressed but was intermittently crying and expressed feeling angry and sad
about her disease process. She refused to speak with Psychology stating it was a waste of time.
She was adamant she was not depressed. She had been using the Benadryl for her itching and
swelling but it made her tired and sleepy. Petitioner reported that she continued to feel electrical
currents when in a room or using her cell phone. She denied any visual or auditory
hallucinations. Petitioner told the doctor that she would make an appointment with a
psychologist if she felt she needed additional help. Petitioner also reported a concern with
dribbling urine when going from sitting to standing or with coughing which had been an issue for
her over the last four years since her accident and subsequent surgery. Petitioner told the doctor
she believed it all stemmed from the mistake made with her back surgery four years earlier. Her
last pelvic exam had been years ago and she agreed to schedule one. On exam her neck was
normal in appearance, supple and without evidence of any masses. Her scar was well healed
without any signs of infection. Neurologically, no sensory deficits, coordination deficits or
problems with gait were noted. Muscle strength and tone were normal. Emotional/psychiatric
observations were again noted with Dr. Gilling stating she was “focused and preoccupied with
prior injury 4 years ago.” She had no tenderness on palpation of the fingers or signs of joint
swelling or instability. Muscle strength and tone were normal. Her social history included use of
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marijuana. Treatment recommendations for her chronic urticarial and stress incontinence were
discussed. The doctor was concerned for possible depression or personality disorder. She
adamantly refused any follow-up. The doctor noted his plan included an appointment with Dr.
Zitter for further assistance. She was to return in one week. (PX 11)

Petitioner was last seen at Advocate Medical Group on December 18, 2015, presumably
by Dr. Gilling.!! Petitioner was there for a “chief complaint of pelvic exam and hives.” The
record is incomplete so what transpired is unknown. (PX 11)

On June 1, 2016, Petitioner underwent a Section 12 examination performed by Dr. Carl
Graf of the Illinois Spine Institute. Dr. Graf issued a 52 page report which included a detailed
sumnmary of Petitioner’s medical records post-accident. He opined that Petitioner sustained a
knee contusion on May 17, 2012, and was returned to work without restrictions. Dr. Graf opined
that he was unable to attribute Petitioner’s lumbar disc degeneration, low back pain and radiating
leg pain as being related to her knee contusion. Dr. Graf opined that there was no evidence of an
acute injury, disc herniation, nerve root compression or otherwise on her imaging studies. Dr.
Graf opined that Petitioner’s lumbar spine surgeries and cervical spine surgery bore no relation
to her claimed work accident. Dr. Graf did not believe Petitioner needed any work
restrictions. Dr. Graf opined Petitioner’s subjective pain complaints could not be objectively
substantiated. Dr. Graf did not recommend any additional treatment, regardless of
causation. (RX 4)

On November 2, 2016, Dr. Graf was deposed. (RX 4) Dr. Graf is a board certified
orthopedic surgeon. Only a small part of his practice involves independent medical
examinations. Dr. Graf testified that in conjunction with his examination he reviewed her
medical records regarding her alleged injuries and summarized them in his report. He related the
history, physical examination, and summary of the records and depositions as contained in his
written report (dep. ex. 2 therein). His physical examination of Petitioner on June 1, 2016
revealed a normal gait with no difficulty stepping up on her tiptoes or her heels. She could
tandem gait although she noted back and leg pain. She performed a 1/6 squat which he
considered a “minimal” squat and raised from it with pain being noted. With regard to her
cervical spine exam, Petitioner noted hypersensitivity in the lateral aspect of her arm at her
whole right side, including her face and lips. With regard to her lumbar spine she had forward
flexion to the level of the knees with back discomfort and extension to 15 degrees. Her left lower
extremity had full 5/5 strength. With her right lower extremity she was unable to break the
strength of the doctor’s single index finger in any motor group. Her left lower extremity
neurologic exam was normal, On the right she had normal reflexes though decreased sensation
and hypersensitivity throughout her entire leg, incorporating all nerve root distributions. Straight
leg raise testing was positive on the right and negative on the left.

Dr. Graf testified that Petitioner’s right hip exam demonstrated very limited internal and
external rotation with severe complaints of pain. She also had pain complaints in the right groin
over the right SI joint. She also displayed a number of nonorganic pain signs including pain out
of proportion to the evaluation, non-anatomic motor loss throughout the entire right lower
extremity, non-anatomic sensory loss throughout the entire right side of the body, non-anatomic

'l Page 3 of the three page office visit is missing so the visit's notes are incomplete, incl. who examined Petitioner.
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distribution of upper extremity-hypersensitivity-and numbness, and non-anatemic-distribution of
lower extremity hypersensitivity and numbness. (RX 4, pp. 1 -11) Dr. Graf summarized his
findings as showing a number of inconsistencies as she had regional distributions of numbness,
loss of sensation and weakness but no corresponding specific nerve root distributions. (RX 4, pp.
11 -12) Based upon his exam, he felt Petitioner had subjective complaints of pain which he could
not objectively substantiate. (RX 4, p. 13)

Dr. Graf further testificd that as a result of the work accident he felt Petitioner suffered a
knee contusion. He felt there was no discernible evidence that she suffered any acute lower back
injury. Dr. Graf testified that Petitioner’s initial lumbar spine of August 21, 2012 was of
particular note because of the lack of any significant findings. There was no lumbar disc
herniation, no nerve root compression and only some mild degenerative changes at L5-S1. He
did not feel her three lumbar spine surgeries and cervical spine surgery were related to her work
accident. When asked if Petitioner’s first lumbar spine surgery was medically necessary and
should have been performed, he responded “That’s a very good question. You know, there’s
minimal degeneration at that level, at L5-S1, and no nerve root compression, no disc hemiation.
It was initially noted by her care provider that a lumbar fusion would be done at the ‘last resort.’
That was subsequently performed, and then it appears that she had continued subjective
complaints of pain thereafter.” (RX 4, p. 13 — 14, quote at p. 14)

Dr. Graf disagreed with Dr. Harms’ belief that Petitioner had lumbar stenosis. There was
some minimal degeneration but nothing significant. He also disagreed with Dr. Trombly’s
causation opinion because the doctor simply took Petitioner’s story at face value and didn’t
review the extensive medical records and numerous imaging studies pertaining to Petitioner. (RX
4, pp. 14-15)

Dr. Graf testified that when a patient presents with numerous inconsistencies you often
begin to question their subjective complaints of pain. In Petitioner’s case, she initially had
complaints of knee pain and swelling. After care and treatment, she now complains of
headaches, neck pain, hip pain, leg pain, intermittent vertigo, loss of balance, and numbness all
the way from her face and lips down the entire side of her body — “That can’t be substantiated
from this type of injury.” (RX 4, p. 16)

Dr. Graf was also asked about Dr. Klisiewicz's theory of Petitioner sustaining a
significant pelvic obliquity and sprain of the pelvic ring ligaments which the doctor disagreed
with noting there is no evidence that such a theory exists. He acknowledged that she had an MRI
showing an acute tear of the pelvic ring ligaments but one would see edema on the imaging
studies. (RX 4, p. 17) When sked if the radiographic films he reviewed presented any evidence
of a real objective problem he replied, “Well, ...there’s this question of the mal-positioned
screw, which there was partial evidence of such.” (RX 4, p. 17)

Dr. Graf further testified that if Petitioner had sustained any traumatic injury to her
lumbar spine as a result of the accident he would have expected to see evidence of such on the
MRI taken three months after the accident. Additionally, the fact that she had a normal EMG has
to be measured against her subjective complaints and provides objective evidence negating her
subjective complaints and in light of the theory that there was an injury to one of her nerves due
to the possibly mal-positioned screw, that would have shown up on the EMG. He further testified
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that if Petitioner had sustained any traumatic injury to her low back as a result of the work
accident he would have expected her to seek medical treatment for her back earlier than two

months post-accident. (RX 4, pp. 17 -19)

Dr. Graf went on to testify, as stated in his report, that Petitioner had an accident
followed by back pain and then, unfortunately underwent a surgery whose need, regardless of
causation, was questionable. That was then followed by two other lower spine surgeries. One
also, according to the doctor, has to keep in mind that her initial imaging studies showed minimal
degeneration which the doctor could not find related to her initial injury given no disc herniation
or nerve root compression. Thus, he did not feel the other lumbar spine surgeries which related to
that initia! surgery would be causally related to her accident. (RX 4, pp. 19 —20)

On cross-examination Dr. Graf testified that he put all of the medical records in his report
that he reviewed other than some irmrelevant primary care doctor notes pertaining to a cold or
something like that. He acknowledged that he did not review a pre-employment physical
performed on Petitioner. He was asked if knowing she had been given a clean bill of health
regarding her back would change his opinions and he replied “No.” (RX 4, pp. 22 - 23)

Dr. Graff was asked about the fact he would have expected her to have been evaluated
earlier than two months after the accident if she had a back problem and he acknowledged that
she did see a chiropractor four days after the accident and the chiropractor’s records mentioned
central back pain. He also testified that when Petitioner saw Dr. Harms or Carle Clinic thereafter
she did not have spinal stenosis but she did have mild degenerative disc disease. He also testified
that while Dr. Harms noted surgery would be considered if all else failed, Dr. Graf saw little
evidence of a workup as far as discograms or “whatnot” which would be considered usual or
customary in the evaluation of that type of patient. (RX 4, pp. 23 - 24)

Dr. Graf also acknowledged that his physical exam of Petitioner on June 1, 2016 was
positive on the right when performing the straight leg raise test. He testified that the response is
“kind of” a subjective one and objective at the same time. A positive finding means that someone
is complaining of radiating leg pain as the leg is being stretched and it can indicate a disc
herniation or nerve root pressure. She also displayed subjective signs of radiculopathy on the
right side and “exquisite complaints of pain when rotating the hips which would suggest hip
pathology. Dr. Graf also testified that his exam indicated severe complaints of pain with
palpation over the SI joint. (RX 4, pp. 24 — 26)

Dr. Graf was asked about the normal recovery time for a fusion patient and he believed it
would be about 12 to 14 weeks with MMI for a one-level fusion expected within six months. Dr.
Graf did feel Dr. Amin’s surgery was reasonable give the malaligned screw. (RX 4, p. 27)

Dr. Graf was asked if a condition can worsen from spinal stenosis and he replied “It’s
possible.” He also acknowledged it can worsen from a torsion-type accident. However, he added
that he didn’t see any spinal stenosis in Petitioner and, even if she had it, the surgery for spinal
stenosis would be a lumbar decompression, not a fusion. Dr. Graf based his opinion that
Petitioner did not have spinal stenosis on the MRI film. When asked if reasonable medical minds
might differ on the issue of whether Petitioner had spinal stenosis the doctor replied that it would
probably depend on who was looking at the MRI. He feels it is fairly obvious if it is present
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because one would see narrowing but it-also depends-on where-it is-coming from. With-a big-disc
herniation one can have spinal stenosis but it would be a big disc herniation. Dr. Graf explained
that typical spinal stenosis is due to degeneration where one has bulging of a disc pushing back
and causing narrowing of the front part of the spinal canal and enlargement of the facet joints.

(RX 4, pp. 27 -29)

Dr. Graf acknowledged that he was unaware of any medical treatment received by
Petitioner for her spine prior to May 17, 2012. (RX 4, p. 29)

Dr. Graf believed that less than 10% of his practice was made up of medical legal work.
(RX 4, p. 30)

Dr. Graf was asked what a “tandem gait” was and he explained it refers to one’s balance.
He compared it to walking a line for a police officer. In Petitioner’s case, that test was normal
although she complained of back pain. He also agreed that it would not be normal for someone to
have back pain while performing that test. When asked if one had a spinal condition would it be
normal for them to have back pain while performing the tandem gait test and the doctor replied,
“Not really” as usually one does not complain of back pain with that test so that’s why he noted
it in his report. (RX 4, pp. 30 — 32)

When asked how a reaction to titanium implants would manifest itself, the doctor
testified that such a reaction is extremely rare. He had published a study on implant sensitivity
and reactions to implants while at Loyola and so titanium is really neutral. He went on to testify
that one can have reactions to cobalt-chrome and nickel (although it, too, is quite rare). If one
truly had a reaction to titanium one would see reabsorption of the bone around the implant with
loosening but that could be due to other causes such as infection, nonunion, and things like that.
(RX 4, pp. 32-33)

The Arbitration Hearing

Petitioner’s case proceeded to arbitration on March 8, 2017. The disputed issues were
causal connection, temporary total disability benefits, medical expenses and nature and extent of
injury., Kim Stewart was present as the representative for Manpower. At the beginning of the
proceeding Respondent, Nationa!l American Lighting, was voluntarily dismissed as a party
respondent. Those testifying at the hearing were Petitioner and Ms. Stewart.

Petitioner testified that she currently resides with her ex-husband in Oak Lawn, Illinois.
She is not presently emplioyed as she is on disability.

Petitioner testified that she was working at North American Lighting on May 17, 2012 on
a temporary basis through Respondent!2. When asked if anything unusual happened that day, she
replied that they were getting off of work and then she “got hit.” Petitioner testified that she
worked the 5 P.M. to 4 A.M. shift. She was performing her job and wearing headphones and ear
plugs and had work boots and a power drill because she was taking some screw off a Ford

12 All references to “Respondent” during the hearing refers to Manpower.
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Mustang head lamp. Her head was down and she couldn’t hear anything. The next thing she
knew was that she had “shifted” and moved and was not in the same position she had been.

Petitioner did not see the person who hit her because she was working. When asked what
struck her, Petitioner replied, “I don’t — it’s like a cart, and it had like crates behind it that it
would trail behind. We had a robot and I guess the robot was coming. I don’t know. She tried to
explain to me but.....” When asked to describe the cart she said it had crates where they would
place head lamps for vehicles. Petitioner did not know if Amy, the cart driver, was standing or
not because her head was down and she couldn’t see her. Petitioner’s attorney asked her if Amy
was driving a forklift and Petitioner replied that, to her, it looked like “a little forklift” as it was
motorized and there were four or five trailers behind it. As Petitioner described it, it's a little
“choo choo train” so they can carry more product.

Petitioner further testified that she felt a little jolt “each time” and her table is what
actually pushed her. She had a cart she would push around and after it hit she ended up pushed
against the table and her cart was pushed against her and her upper body was twisted. Petitioner
testified that her legs stayed in place but her upper body twisted “somewhat.” Petitioner testified
that the table struck her and pushed her like three times every time it hit. The cart (her cart) was
pushed into her and so every time it hit her she was pushed more and more against (what she
thought was) the conveyor/assembly line.

Petitioner testified that Amy went to find someone but nobody came so she walked over
to her supervisor and reported the accident. She completed an accident report at that time. She
got off work at 5:00 A.M. and went home. At that time nothing hurt except her leg and hip.

Petitioner believed that she went to the doctor on the 17%. She went to Paris Community
and told them her right leg and groin hurt. She was told she could go back to work. She went
home and when she woke up she couldn’t move. Petitioner testified that she then telephoned her
children to come from Chicago and get her so she could seek medical care in Chicago. At that
point in time Petitioner felt her right buttock hurt all the way down to the tip of her toe and in her
lower back.

Petitioner testified that when she got back in the Chicago area she went to a chiropractor
who did manipulation and massage therapy and made it worse. While treating with the
chiropractor she complained of her hip and the entire right side of her body down to the tip of her
toe. The doctor treated her whole right side, right knee and low back.

Petitioner testified that she then saw Dr. Harms at Carle Clinic and he told her she could
get injections for her pain and if they didn’t work she would need surgery. Petitioner testified
that Dr. Harms performed surgery eventually. When asked what surgery he performed, Petitioner
explained that she had “like a sciatica” and some nerve damage and that he just said it would
take the pain away in her back because when she twisted she did some damage. When asked if
she understood what type of procedure she underwent with Dr. Harms, Petitioner testified that to
this day she still doesn’t know the name of the procedure she underwent but screws were put in
her back. When asked how the surgery went she testified that she had a screw implanted in her
iliac vein that left her with severe nerve damage on her right side which led to a second surgery
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to_remove_the screw_but_they still didn’t fix the problem until the third surgery and then she was
told she had failed back surgery.

Petitioner agreed that after her treatment at Carle she began treating at Loyola because
her children made her and they had better doctors. Petitioner testified that Dr. Amin performed
her second surgery and she saw quite a few other doctors at Loyola such as Dr. Klisiewicz and
others for other injuries like her leg injury which “nobody can still work on to this day.”

Petitioner further testified that at some point she began treating at Christ Advocate
Hospital because she started feeling nerve pain in her entire right side and her foot would fall
asleep and her doctor at Loyola was moving to Florida so she had to find another doctor closer to
home to make transportation back and forth from home easier as her kids had to take her to and
from the doctors’ visits because she couldn’t drive due to the foot drop caused by the nerve
damage. Dr. Gilling was her primary care doctor at Advocate. He diagnosed her with failed back
syndrome and he recommended she see Dr. Trombly, a neurosurgeon. Petitioner testified that Dr.
Trombly performed a fusion around August 24, 2015. She last saw him in December of 2015 at
which time he told her not to lift more than a gallon of milk or to lift her grandchildren who she
described as “very fat.”

Petitioner was asked how she began treating with Dr. Harms and she explained that she
“guessed” it came from Pans Community Hospital as there is no major hospital out there so
Carle was the closest. She could not recall who actually referred her to him.

Petitioner was asked what, if any, problems she still has with her back and she replied
that “every day since the night — also right after my third back surgery three days later because of
the nerve damage and drop foot it caused I have also had to have neck surgery as well.” As for
her problems, she explained she has pins and needles and neuropathy throughout her whole right
side which she never had before. When asked if she has had to make changes in her life,
Petitioner testified that she has gone from working to being on social security disability and she
is homeless and lives with her ex-husband because she has lost everything. Petitioner further
testified that her son had to drop out of college to take care of her.

Petitioner also testified that she is prescribed about 12 different prescriptions but she
doesn’t take any of them as she just seeks meditation and exercises. She also testified to taking a
lot of Naproxen and Ibuprofen and “stuff like that” but they don’t do anything.

Petitioner testified that due to the fact she is on disability she won’t be able to hold her
grandchildren and that’s a long-term effect of her condition. When asked if the doctor indicated
she needed any further medical care, she replied “Yes” indicating she had postponed an
appointment because she wanted to get “this over and behind her” and they now have to go in for
a fourth back surgery and second neck surgery lo put rods in her neck.

Petitioner testified that it takes every ounce of her being to just get up and get dressed.
She has no life but used to have a wonderful and beautiful life with four beautiful awesome
children and now she doesn’t get to enjoy that with them anymore. She can no longer do the
active things she once did and the constant pain and worry over falling. Petitioner testified that
she has to take Lyrica due to all the nerve damage.
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On cross-examination Petitioner denied completing two different accident reports. She
only thought she filled out one at her job. When asked if she completed an accident report from
Respondent (Manpower) she replied she might have and she thought she did but it was five years
ago and she can’t remember dates because “when one has nerve damage your nerves go from
your feet to your brain.” She did identify RX 5 as bearing her handwriting.

Petitioner also agreed that RX 3 bore her handwriting. She agreed that she wrote “Amy’s
cart hit [my] cart and then pinned [my] leg.” When asked if Amy’s cart directly hit her, she
testified that her head was down so she couldn’t say “yes or no” but she didn’t believe Amy’s
cart physically hit her person; rather, she thought it hit her cart. She also testified to being hit
from the left side and left hip and then twisted and her right leg got pushed against “whatever”
and then she twisted again and twisted again. Petitioner testified that the foregoing was all that
she remembered.

Petitioner agreed that she completed a pain drawing on the NAL accident report and that
she only circled her knee but it was done within about ten minutes of the accident and that’s what
hurt at the time. She acknowledged that the report said nothing about twisting but she was
“pretty sure” she got twisted three times. She agreed that she was now “pretty sure” but at the
time of the report being completed she wasn’t sure because she wasn’t thinking about “what was
going to happen.” She also agreed that the bruise, pain and swelling in her knee happened
instantly.

Petitioner testified that the second accident report for Respondent Manpower was
completed a few hours later after leaving the hospital because she went straight there. She agreed
that she indicted she had injured her legs. When asked if she had an opportunity to put any other
injuries she may have had at that time, she replied that “it would have been a lie.”

Petitioner was asked if she ever told any providers that she was hit by a forklift and she
replied, “You know, [ never said forklift. I said a cart. It resembles a forklift because they drove
it.” Petitioner denied ever personally saying she drove a forklift and she denied being hit by a
forklift; rather it was a “forklift cart.” When asked if she disagreed with entries in her medical
records that state she reported being hit by a forklift, Petitioner replied “No.” She explained that
she may have said that after being asked what was the machine that hit her and she was told a
forklift so that’s what she told them.

Petitioner acknowledged being examined by Dr. Graf, When asked if she told him she
was hit by a forklift she replied that she told him what she told everyone else — that is, her cart
got hit by whatever instrument that lady was driving but she didn't know its technical name.
However, it was like a small forklift because that’s what one of her fellow employees told her it
was.

Petitioner agreed that when she filled out the two accident reports she knew it was her
cart that hit her. She explained that her cart hit her after somebody hit it. A forklift never “per se
hit” her. According to Petitioner she reported what happened — her cart hit her. She did not know
if Amy was driving a forklift or a cart because she isn’t Amy.
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Petitioner also denied telling the Paris Community medical personnel on May 17% that
she was hit in the legs. She reported the cart had hit her and she was twisted — that is, her body
twisted.

Petitioner was also asked if she sought chiropractic care for a few occasions and then
didn’t seek any medical care for the rest of the summer to which she responded that she didn’t
have insurance and she was told she had to prove her injuries. She was trying to get medical care
but had to get insurance through Medicaid and it took a while. The chiropractor was treating her
because workers’ compensation was covering that at the time. Petitioner testified that she didn’t
follow up at Paris, even though workers’ compensation was paying for it, because she moved.
Petitioner explained that she moved two days after the accident because she couldn’t take care of
herself. According to Petitioner she had no one to take care of her and her kids were in school
and younger so she had to go back home to be taken care of by her children.

Petitioner could not recall if she ever contacted Respondent to see if it would authorize
treatment with another provider. According to Petitioner at some point Respondent told her to
prove her accident as it wouldn’t pay anything further.

Petitioner was asked if she was aware that Dr. Harms had diagnosed her with
degenerative disc disease and she replied that she didn’t know what that was. She also didn’t
know if he had ever provided an opinion on causation but she knew he knew she got hurt at
work. She also agreed that the neck surgery isn’t from the accident but she feels it was from the
drop foot and the fact she walked around “crooked™ and with a lot of “damage” so it was a result
of her injuries but not a result of the accident.

Petitioner testified that she has continued to seek treatment since December of 2015 and
she has had two more surgeries. She sees a doctor every three months.

On redirect examination Petitioner was asked if she ever reported a back injury to
Respondent and she testified that about two days after the accident or so she called and said she
couldn’t make it to work and she didn't know what was wrong with her back. She testified that
she was told if she doesn’t make it in she will be fired. Petitioner clarified that she didn’t say her
back was injured; rather, she said something was wrong and she felt like she couldn’t move.
Petitioner could not recall the name of the lady she spoke to. She also recalled dropping
paperwork off to Respondent after leaving the hospital.

Petitioner also testified that she had chiropractic treatment through July and then
proceeded to treat with Dr. Hams in August. She also agreed that she initially underwent an
epidural injection with Dr. Harms and it didn’t work as she had bad side effects. She also
testified to bad reactions from “medicine and stuff.”

Respondent’s witness, Kim Stewart, testified that she is the branch manager at
Respondent and familiar with Petitioner and her 2012 work accident. Ms. Stewart testified that
the first time she has ever been made aware of Petitioner’s allegation of being hit by a motorized
cart, or “tugger,” was ecarlier in the arbitration hearing. She testified that she would have been
made aware of this information if Petitioner had ever previously reported such. Ms. Stewart
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testified that Petitioner was never terminated from Respondent and, instead, Respondent had
reached out to her to inquire whether she would be returning to work on May 21, 2012.

Petitioner’s medical bills are found in PX 14 — 22.
Petitioner’s employment records with Respondent are found in PX 13b.

The Arbitrator concludes:

(F) IS PETITIONER’S CURRENT CONDITION OF ILL-BEING CAUSALLY
RELATED TO HER WORK INJURY?

Petitioner failed to prove that her current condition of ill-being is causally related to her
accident of May 17, 2012. Petitioner did prove her condition of ill-being in her right knee and
low back was causally related to her work accident but only up until August 27, 2012, Petitioner
failed to prove that she sustained a medial meniscus tear in her right knee as a result of her work
accident. Dr. Platt’s diagnosis on August 27, 2012 was that of a knee strain and he really felt she
needed to have her back complaints addressed first as he felt that might be the more significant
problem. A medial meniscus tear was never diagnosed with certain. Dr. Wojchiehoski credibly
explained why he didn’t feel Petitioner had sustained a medial meniscus tear, noting both the
lack of objective findings to support the diagnosis and that the mechanism of injury would not
have caused such a tear. Dr. Belich did not diagnose a tear.

Petitioner also failed to prove that the degenerative disc disease diagnosed by Dr. Harms
on August 27, 2012 and/or the lumbar spine surgery later performed by him in November of
2012 were causally related to her work accident. When examined by Dr. Harms/CNP Barrett on
August 27, 2012 Petitioner gave a history of having been “run into by another employee.” She
provided no further details. At that time it was felt that she had a prematurely aging disc in her
back that could be accounting for her back and leg symptoms. Dr. Harms provided no causation
opinion. While Dr. Harms was deposed (RX 4, dep. ex. 2), his deposition testimony was not
introduced by either party. The summary contained in Dr. Graf’s report stands on its own and
negates a finding of causation. Additionally, Dr. Graf’s opinions negating causation, as will be
discussed below, were persuasive.

Petitioner further failed to prove that any of her treatment beginning on January 8, 2013
and thereafter was causally related to her work accident.

There is no dispute that Petitioner sustained an accident on May 17, 2012. There is some
question as to the details of the accident/ exact mechanism of injury and the Arbitrator cannot
help but note how the details of the accident have changed and varied over time. Petitioner’s
initial accident/injury report indicates that a co-worker’s carts ran into Petitioner’s carts and
“pinned [her] leg in the cart and table. (PX 1) The other work report states a cart smashed into
her work station and pinned her legs under the table.” (RX 3) The first mention of Petitioner’s
cart being struck by a “tugger” came at the arbitration hearing almost five years post-accident.
Respondent’s witness credibly testified that Petitioner’s description of the accident as involving a
“tugger” was news to her at the time of the hearing. Despite how seriously Petitioner may have
described her accident at arbitration, looking at Petitioner’s original accident reports, pain
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drawing, and imitial histories-given to treaters, nothing suggested, ohjectively, a force-of impact
quite as dramatic as the one Petitioner suggested at the arbitration hearing. At no time throughout
the pendency of this claim has Petitioner attempted to clarify the details of the accident in an
effort to tie things together. To the contrary, her histories over time have been inconsistent and
varying with many of them being very contrary to medical evidence in the record (such as the
history to Dr. Trombly about waking from surgery and having problems). Based upon
Petitioner’s testimony at arbitration, she was hit by her own cart on the left side (via another cart
or “tugger”) and pushed into her work table. “She” was not hit by another employee, “she™ was
not hit by a forklift, “she” was not hit by a co-worker’s cart, nor was “she” hit by a “tugger.”

Petitioner presented to Dr. Belich on January 17, 2013. She claimed a machine struck her
on the left knee and she twisted her right knee. Petitioner saw Dr. Amin on January 25, 2013 and
described the accident as involving a cart that hit her causing her to “twist” her entire body
followed by severe back pain and the inability to move. While this history is close to what may
have happened, Dr. Amin provided no causation opinion nor did he review her prior treatment
records. Petitioner was seen for therapy at Loyola on April 29, 2013 and described her work
accident as involving being “pinned against a wall at work with machinery.” Petitioner told Dr.
Klisiewicz on October 31, 2013 that she had been run over by a forklift (with a load) and pinned
between a wall and table with her pelvis being rotated to the left. (PX 9) Petitioner underwent a
second examination with Dr. Wojciehoski on October 1, 2013. She described working on an
assembly line when a worker ran into her, crushed her lower leg and caused her to twist her back.
Petitioner presented to physical therapy at Loyola on October 29, 2013 describing her
mechanism of injury as being hit and torqued to the right as a bench with all her power tools
(over 500 1bs.) had trapped her against the wall. Petitioner presented to Loyola’s Osteopathic
Physical Medicine and Rehabilitation Department on October 31, 2013 describing her accident
as being run over by a forklift (with a load) and being pinned between a wall and a table with her
pelvis being rotated to the left. Petitioner presented to Dr. Jacobs at Advocate Medical Group on
May 29, 2015 and gave a history of chronic low back pain and right-sided upper and lower
extremity paresthesia since a work accident in which a forklift ran into tables and then the tables
hit her and she wound up with multiple back surgeries. Petitioner presented to Dr. Gilling at
Advocate Medical Group on June 11, 2015 regarding a bump on her left upper arm of one year’s
duration. She was also following up for right-sided numbness and back pain which she related to
a screw being put in the wrong place in her back. On July 30, 2015 Petitioner presented to Dr.
Trombly reporting she had been struck by a forklift and walked away and went to the hospital
where her right knee was evaluated. The next day she couldn’t move her legs when she woke up
due to pain. She also reported waking up after her first surgery and being unable to move her
legs until she had an “adjustment.” None of these histories were corroborated by Petitioner’s
testimony at the hearing.

To this Arbitrator it appears that, for whatever reason, Petitioner has been focused on her
disability since shorlly after the accident. She was quick to latch on to certain aspects of what
treaters were telling her, such as possible diagnoses, and focus in on them with no apparent
understanding that these doctors had not definitively diagnosed her with them. For example,
Petitioner was telling her doctors early on that she had a medial meniscus tear when both Dr.
Platt and Dr. Belich ruled it out or felt such tear was very, very insignificant and certainly didn’t
warrant surgical treatment. While doctors told Petitioner she “could” have certain problems {for
ex. a labral tear, a possible vascular injury from a screw, and a labral tear in her hip) she often
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appears to have misinterpreted them as she was never definitely diagnosed with any of those
injuries.

Petitioner’s efforts toward recovery were confusing and inconsistent. She did not follow
up with doctors or treatment plans, she limited the extent of examinations and therapies due to
perceived injuries and she painted a very confusing picture regarding her use of medications.
While Petitioner testified to ongoing treatment since December of 2015 none of those records
were introduced in support of her claim. Based upon her examination in December of 2015 she
was not reporting any back, let, hip or groin complaints. Instead she was now focused on
complaints of itching and facial swelling which she felt related back to her accident and/or initial
surgery. Even the doctor expressed concern at that time that she was too focused on her accident.

Petitioner’s demeanor and presentation at the arbitration hearing was “unusual” as were
other aspects of her behavior set forth in the medical records. Numerous doctors have suggested
that Petitioner seek psychological or psychiatric counseling and it appears that she may have
done so; however, no records were admitted into evidence. Petitioner claimed at her hearing that
she is unable to do anything but her medical records have shown she has traveled to Florida, to
Wisconsin, to Arizona and to Texas. She shopped while vacationing in Wisconsin which is when
she fell and hurt her right ankle. She also claimed having to live in the Chicago area to have
family take care of her because she could not take care of herself; however, at one point she
wasn’t attending physical therapy because she was taking care of her grandmother. None of these
inconsistencies were addressed by Petitioner at the time of trial, thus leaving many questions in
this Arbitrator’s mind as to the full extent and nature of Petitioner’s difficulties. Furthermore,
there was a “disconnect” during much of Petitioner’s testimony at arbitration as though she was
present but not entirely present. At times, she appeared to have trouble focusing. She denied the
use of medications in favor of a more holistic approach to pain management; however, she then
contradicted herself by stating she was using some medications. Her medical records have
indicated that also. Exactly when, and what degree, was somewhat of an unanswered question.
The Arbitrator cannot speculate as to causation, especially when, as here, there are inconsistent
histories, gaps in treatment, and many unexplained issues and concerns. Medical records were
lacking, such as the visit to the family doctor that led to the chiropractic referral shortly after the
accident. Also problematic was the notation in NP Wallace’s note in August of 2012 regarding
the referrals to an orthopedist and neurosurgeon wherein she noted Petitioner had a history of
knee problems for three months and a “history of back problems for over a year for which she
had undergone physical therapy and injections.” This would have pre-dated her accident. In light
of Petitioner’s denial of prior problems with her back before her accident herein, Petitioner’s
failure to address this contradictory note in her records was very troubling and of concemn
regarding causation.

The Arbitrator has also considered the deposition testimony of the various doctors: Dr.
Trombly, Petitioner’s treating surgeon; Dr. Graf; and Dr. Wojciehoski. Their opinions have been
carefully considered with the Arbitrator finding Dr. Graf’s opinions to be the most persuasive
and well-informed.

On the issue of causation for Petitioner’s low back condition and multiple surgeries, the
Arbitrator has weighed the opinions and testimony of Dr. Trombly and Dr. Graf. Petitioner gave
Dr. Trombly an incorrect history from the beginning claiming she had woke up from surgery in
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November of 2012 knowing something was wrong and she “manipulated herself” and then she
“felt her whole right side.” She reported persistent back pain and leg pain thereafter. She
reported being unable to dorsiflex her right ankle since November of 2012. The Arbitrator has
extensively reviewed Petitioner’s hospital admission records from the November of 2012 surgery
and there is no corroboration for this history.

Dr. Trombly testified that, in his opinion, it did not matter whether Petitioner was hit by a
forklift or a cart. He testified that the most important factor in his opinion was that Petitioner
didn’t have any prior history of back treatment and then she was in a work accident which
caused right radiculopathy in her lower extremity that necessitated surgery. However, Dr.
Trombly testified he had not reviewed Petitioner’s prior records. He testified to opinions
included in Petitioner’s prior medical records without having ever reviewed them himself. He
testified, “it’s not — it’s not lost on me that if I spent more time reviewing the medical records I
might come up with a different legal understanding of what caused her problems.” He testified
that he believed any records documenting Petitioner displaying symptom magnification were all
absurd. The Arbitrator respectfully disagrees noting her discussion above and the fact that
numerous dociors, both examining and treating, have commented on Petitioner's inconsistent
presentations from time to time. Furthermore, Petitioner may have undergone some treatment to
her back before the accident.

Dr. Graf 1s a board-certified spine surgeon. Dr. Graf was afforded an opportunity to
review all of Petitioner’s medical records, accident reports and radiographic films. He authored
a very thorough report of such. He did not believe Petitioner’s first surgery was medically
indicated or necessary. He was unsure why Dr. Harms would have performed the procedure that
he did. He disagreed with Dr. Klisiewicz’s and Dr. Trombly’s opinions regarding the low back
and hips. Dr. Graf testified that Petitioner’s lumbar spine surgeries bore no relation to her work
accident. He testified Petitioner’s subjective pain complaints could not be objectively
substantiated. He testified Petitioner suffered a right knee contusion due to her May 12, 2012,
work accident. While he acknowledged on cross-examination that a torsion-type accident could
worsen spinal stenosis in one’s back, he did not feel Petitioner had evidence of spinal stenosis.
However, even assuming he was wrong in that regard, he did not testify that such a torsion-type
accident/movement would permanently aggravate the spinal stenosis. Thus, the Arbitrator has
considered the possibility of the accident causing a temporary aggravation to Petitioner’s back
but it did not cause the need for the surgery performed by Dr. Harms.

As for Petitioner’s cervical spine surgery, both Dr. Graf and Dr. Trombly agree that it
was not related to Petitioner’s May 12, 2012, work accident. There is no other medical opinion
relating Petitioner’s cervical spine surgery to her May 12, 2012, work accident.

Petitioner also failed to provide any expert opinion testimony regarding any left lower
extremity complaints, her right-sided complaints and symptoms, her hives, her right hip/groin
complaints, and any emotional problems. As such, none of these problems are found to be
causally related to her work accident.

In summary, the Arbitrator finds that Petitioner injured her right knee at the time of the
accident and sustained bruises/contusions and a strain to it. The Arbitrator also finds that
Petitioner sustained a low back strain with some right leg radiculopathy and hip pain at the time
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of the accident. Such a strain would be consistent with the mechanism of injury and is supported
by the medical records issued early on after the accident. The Arbitrator, however, is unable to
find that the surgery performed by Dr. Harms (or any others thereafter) were causally related to
the work accident. Petitioner also failed to prove by a preponderance of the credible evidence
that her cervical neck surgery, right-sided bodily complaints, groin pain, and any emotional
problems were causally related to her accident of May 17, 2012,

(/) WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER
REASONABLE AND NECESSARY? HAS RESPONDENT PAID ALL APPROPRIATE
CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

Respondent is found liable for Petitioner’s medical bills incurred by her through August
27, 2012. They include: (1) Advantage Chiropractic & Rehabilitation in the amount of $4160.00
(PX 19); (2) Office visits with Carle Physician Group on 8/27/12 - $620.00 (PX 17) ; (3) Family
Medical Center bill for service on 5/17/12 - $99.90 which appears paid by w/c (PX 18); (4) Paris
Community Hospital testing on 5/17/12 - $1126.00 which appears paid by w/c (PX 19); (5) Paris
Community Hospital; Family Medical Center Chrisman visit on 8/16/12 - $99.90 which appears
paid by Medicaid (PX 19); and (6) Paris Community Hospital MRI on 8/21/12 - $5,098.00 which
appears paid by Medicaid (PX 19). The total amount of the bills awarded is $11,203.80.
Consistent with her causation determination all other medical bills are denied. The Arbitrator
adopts her findings on causal connection herein. Respondent shall receive credit for any bills it
has paid through its workers’ compensation carrier as shown in PX 18 and PX 19. While the
attorneys discussed the issue of credit for medical bills prior to the hearing the discussion was
somewhat unclear and the bills themselves show payment by the workers’ compensation carrier.
Therefore, Respondent should receive a credit for what it has paid previously.

(K) WHAT TEMPORARY BENEFITS ARE IN DISPUTE?

Petitioner is awarded temporary total disability benefits from May 18, 2012 through July
16, 2012, a period of 8 4/7 weeks. In support thereof the findings and conclusions of the
Arbitrator on the issue of causal connection are adopted and incorporated herein. Dr. Shroba had
Petitioner off work during that time, Except for Dr. Klisiewicz’s note of May 29, 2014 (PX 9),
no other doctor issued an off work slip after July 16, 2012. Dr. Klisiewicz failed to indicate that
Petitioner needed to be off work for a work-related problem, however.

(L) WHAT IS THE NATURE AND EXTENT OF THE INJURY?

Pursuant to Section 8.1b of the Act, for accidental injuries occurring after September 1,
2011, permanent partial disability shall be established using five enumerated criteria, with no
single factor being the sole determinant of disability. Per 820 ILCS 305/8.1b(b), the criteria to
be considered are as follows: (i) the reported level of impairment pursuant to subsection (a)
[AMA “Guides to the Evaluation of Permanent Impairment™); (ii) the occupation of the injured
employee; (iii) the age of the employee at the time of injury; (iv) the employee’s future €arning
capacity; and (v) evidence of disability corroborated by the treating medical records. Applying
this standard to this claim, the Arbitrator notes as follows:
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There was no impairment rating submitted by either party:-therefore; that factor-is-given

no weight. Petitioner was a rework operator through Respondent’s temporary staffing service.
Petitioner’s inability to return to work for Respondent was not due to the right knee
contusion/sprain or low back strain. Petitioner failed to return to work after July 16, 2012,
Petitioner was 41 years old at the time of her injury. Petitioner was released to work without
restrictions four days after her work accident. She then underwent chiropractic treatment for her
right knee and low back for a couple of months followed by a gap in treatment for one month
between July and August of 2012. Petitioner underwent conservative treatment for a right knee
contusion/sprain and low back strain. She then proceeded to treat for several more years for
conditions unrelated to her accident. No evidence was presented as to any loss of future eaming
capacity due to her strain and sprain/contusion. The Arbitrator gives some weight to Petitioner
having undergone minimal, conservative treatment for her right knee contusion/sprain and low
back strain.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that
Petitioner sustained permanent partial disability to the extent of 2.5% loss of the right leg, as
provided in Section 8(e) of the Act and 3% man as a whole for her low back strain with
radiculopathy, as provided in Section 8(d)! of the Act.

******************************************************************************
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) I [:’ Injured Workers® Benefit Fund ($4(d))
) SS. D Affirm with changes |___| Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) I:l Reverse D Second Injury Fund (§8(¢)18)
] PTD/Fatal denied
Modify Body Part Xl None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
SHARON SCHOLL,
Petitioner,
VS, NO: 14 WC 37375

WAL-MART ASSOCIATES, INC.,

18IWCCO0R16

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of nature and extent, and being advised of
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

On Review, the parties agreed and the Commission finds that Petitioner’s permanent
partial disability award should be made under §8(e)10 of the Act for the right arm as opposed to
a person-as-a-whole award under §8(d)2.

Petitioner sustained a fall at work and suffered a “right three-part proximal humerus
fracture with displaced greater tuberosity,” per the operative report, and a forehead laceration.
She underwent an “open reduction internal fixation right proximal humerus.” Although the
operative report indicates the surgery involved suturing through the superior and posterior rotator
cuff to displace the greater tuberosity fragment, we find that Petitioner’s injury was to the right
humerus and not the shoulder. We affirm the Arbitrator’s analysis of the five permanency
factors in §8.1b of the Act but modify the decision to award 15% of the right arm instead of
7.59% of the person as a whole,

All else is affirmed and adopted.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $299.90 per week for a period of 16-5/7 weeks, that being the period of
temporary total incapacity for work under §3(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $269.91 per week for a period of 37.95 weeks, as provided in §8(e)10 of the Act, for
the reason that the injuries sustained caused the loss of use of 15% of the right arm.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $269.91 for one week of disfigurement to the upper forchead/scalp, as provided in
$8(c) of the Act.

IT IS FURTHER ORDER