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Mary Roberts,
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DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent herein and notice given to
all parties, the Commission, after considering the issues of causal connection regarding
Petitioner’s right leg and permanent partial disability of both legs, and being advised of the facts
and law, affirms and adopts the Deczswn of the Arbltrator WhiCh is attached hereto and made a

part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 9, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.




e 201WCC0R1l

Page 2

Pursuant to §19(H)(2) of the Act, 1o appeal bond is set in this case. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Revrew in Circuit Court

ATED.  APR 3 - 2020 M
| /;ﬂw@

Marc Parker

mp/wj

68 :

Barbara N. F lores

Concurrence in Part and Dissent in Part

I respectfuﬂy concur in part and dISsent in part from the Deasmn of the majonty The
majority Affirmed and Adopted the Decision of the Arbitrator who found that Petitioner
sustained her burden of proving work-related injuries to both her right and left knees and
awarded her PPD representing loss of the use of 40% of the left leg and loss of 7.5% of the right

~ leg. - 1 would have modified the Decision of the Arbitrator to affirm his finding and award
regarding the left knee/leg However, I would have found that Petitioner did not sustain her
burden of proving work-related injuries to her right knee and vacated the Arbitrator’s finding and
award regarding the right leg. Therefore, I respectful}y concur in part and dissent in part from
the Dec1swn of the Ma_]orlty

Petltxoner sustained a stlpulated compensable acmdent on March 26 2015. She was
diagnosed with a severcly comminuted fracture of the left kneecap. The same day the kneecap
was surgically repaired with internal fixation. The hardware was removed surgically on
December 29, 2015. One of her treating doctors, Dr. Houle, noted that Petitioner did not begin
to complain of right-knee pain until August 8, 2016, or more than seventeen months after the
accident. Petitioner came under the care of Dr. Ungacta on April 12, 2017, complaining of right-
knee pain, as well as left-knee pain. - Both Petitioner and Dr. Ungacta attributed her right-knee
pain to compensation due to the left-knee injury. The only treatment Dr. Ungacta recommended
for Petztaoner S right knee was use of an injection, a brace, and exercrse

At Respondent s request, on July 21,2017 Dr. King performed a medical examination on
Petitioner, pursuant to Section 12 of the Act. His examination of Petitioner’s right knee was
normal with no bruising/swelling, 5/5 strength, no pain with strength testing, negative
McMurray’s test, negative Lockman test, and negative anterior drawer test. X-rays showed no
degeneration of the right knee, which is notable considering Petitioner was 64 years old at the
time of the accident. Dr. King’s diagnosis was right knee pain without signs of intraarticular
pathology, or that she had subjective rlght-knee complaints without Ob_]CCtIVC findings. I find Dr.
King’s opmlons persuasive. : :
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In my opinion, Petitioner has not sustained her burden of proving that she sustained any
injury to her right knee. She did not complain of any discomfort for over seventeen months, she
had no objective pathology in her right knee, and she had no substantive treatment for her right
knee. In my opinion, Petitioner may have experienced some discomfort in her right knee from
compensation for her left knee injury. However, she did not sustain her burden of proving she

sustained any injury to her right knee which caused any permanent impairment or disability.
Therefore, in my opinion a permanent partial disability award for the right knee is inappropriate.

- For the reasons stated above, 1 would have modified the Decision of the Arbitrator to
affirm his finding and award regarding the left leg. However, I would have found that Petitioner
did not sustain her burden of proving work-related injuries to her right knee/leg and vacated his
finding and award regarding the right leg. Therefore, I respectfully concur in part and dissent in
part from the Decision of the Majority.

DLS/dw 7 Deboad, K Memprin’

0-3/5/20 Deborah L. Simpson
46 :







STATE OF i_L]_"ENOlS ) D Injured Workers” Benefit Fund (§4(d))
)SS. || Rate Adjustment Fund (§8(2))
COUNTY OF Jefferson ) [ ] second Injury Fund (§8()18)
@ None of the above

'} ILLINOIS WORKERS® COMPENSATION COMMISSION
7" ARBITRATION DECISION

Mary Roberts Case #15 WC 21983
Employec/Petitioner
v. ' Consolidated cases:

Centralia City Schools, Dist. #135

Comiagics 2011CCOg11

An Apphcanon for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Mt. Vernon, on September 6, 2018. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

‘E Is Petitioner's current condition of ill-being causally related to the injury?

] What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

[:] What temporary benefits are in dispute?
L JTPD [ ] Maintenance [ ]TID
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other ____

SmEmOMmMUOE

s

ICArbDec 2710 100 W. Randolph Streer #8-200 Chicago, IL 60601 312°814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Roclford §15/987-7292  Springfield 217/785-7084
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FINDINGS :
On March 26, 2015 Respondent was Operatmg under and subject to the prov1s1ons of the Act.

On thxs date an employee-employer relatlonshtp d1d exist between Pet1t1oner and Respondent |

On this date Petltloner dzd sustam an acmdent that arose out of and in the course of employment

Timely notice of this accxdent Was given to Respondent

Petluoner 8 current condltlon of ill- betng is causally related to the ac<:1dent

In the year precedmg the InJury, Petttloner ea:rned $120 436 91 the average weekly wage was $2 316 09
On the date of aecxdent Petltioner was 64 years of age mamed with 0 dependent ehdd(ren)

Petattoner has received all reasonable and necessary medical semces |

Respondent has pald aIl appropnate charges for all reasonable and necessary rnedical serv1ces

Respondent shall be gwen a credit of $18, 286.89 for TTD $0 OO for TPD, $0. 00 for mamtenance and $0 00 for
other beneﬁts for a total credlt of $1 8,286.89. The partles st1pulated TTD beneﬁts were paid in full.

Respondent is enntled toa credit of $0 00 under Section 8(]) of the Act.

ORDER

Respondent shali pay | Petltloner permanent pamai d:sab;l:ty beneﬁts of $735 37 per week for 102 125 weeks because the
injuries sustained caused the 40% loss of use of the left leg and seven and 0ne~half pereent (7 %) loss of use of the right
leg, as prov:ded in Seetton 8(e) of the Act. :

RULES REGARD[NG APPEALS Unless a party ﬁles a Pefition fo: Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of

the Comm1s.510n

STATEMENT OF INTEREST RATE If the Commission reviews this award interest at the rate set forth on the Norice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee S appeal results in elther no change ora decrease in this award, mterest shall not accrue.

//d@caﬂ Paikad ' ' . October 5. 2018
William R. Gailagher Aﬁbﬂrator o e Date '
ICArbDec p. 2 : i ) : :

0CT g - 2018
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged she sustained an
accidental injury arising out of and in the course of her employment by Respondent on March
26, 2015. According to the Application, Petitioner slipped on a grape on the floor and sustained
an injury to her left knee (Arbitrator's Exhibit 2). There was no dispute that Petitioner sustained a
work-related injury; however, Respondent disputed liability on the basis of medical causality in
regard to the right knee (Arbitrator's Exhibit 1).

Petitioner worked for Respondent as a school administrator. On March 26, 2015, Petitioner
sustained a slip/fall landing directly on her left knee. At trial, Petitioner testified that she had no
prior injuries/symptoms in regard to either her left or right knee.

Petitioner was subsequently treated by Dr, Jean Houle, an orthopedic surgeon. Dr. Houle
diagnosed Petitioner with a severely comminuted fracture of the left patella. Dr. Houle
performed surgery on March 26, 2015. The procedure consisted of internal fixation using a K-
wire figure of eight technique (Petitioner's Exhibit 1).

Dr. Houle performed another surgery on December 29, 2015. The procedure consisted of
removal of the metal hardware and adhesions as well as a medial and lateral retinacular release
(Petitioner's Exhibit 2).

Dr. Houle subsequently saw Petitioner on June 7, 2016. On examination, he noted some
diminished range of motion of the left knee. He recommended Petitioner undergo a functional
capacity evaluation (FCE) to determine her permanent restrictions (Petitioner's Exhibit 3).

Dr. Houle again saw Petitioner on August 8, 2016, and he initially noted that the FCE he
previously recommended was not approved. At that time, Petitioner advised that she was
experiencing right knee symptoms. Dr. Houle opined there was nothing more he could do from
surgical standpoint and Petitioner was at MMI (Petitioner's Exhibit 4).

Petitioner was evatuated by Dr. Felix Ungacta, an orthopedic surgeon, on April 12, 2017,
primarily for right knee pain. Dr. Ungacta was deposed on February 28, 2018, and his deposition
testimony was received into evidence at trial. Dr. Ungacta testified that Petitioner had been
experiencing right knee symptoms for approximately two years, that she had sustained an injury
to her left knee cap that required surgery and she had to compensate for a stiff left knee with her
right knee. Petitioner did not give Dr. Ungacta a specific date of her onset of right knee
symptoms, but that the rehab, recovery and the additional weight she was putting on her right
knee was causing her to experience more pain (Petitioner's Exhibit 5; pp 8-9).

Dr. Ungacta ordered x-rays of both knees. In regard to the right knee, the x-ray revealed some
narrowing of the medial joint space. Dr. Ungacta opined that Petitioner's excessive use of the
right knee to compensate for the stiff left knee caused or contributed to the pathology he
observed in the right knee (Petitioner's Exhibit 5; pp 14-16).

Mary Roberts v. Centralia City Schools, Dist. #135 15 WC 21983
Page 1
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On cross- exammauon Dr. Ungacta acknowledged that an ofﬁce note 1ndlcated the right knee
pain had been present for one year. He testified that this was incorrect and the entry was made
because a member of the nursing staff clicked the wrong box. He stated his recollection was that
Petitioner informed him the onset of symptoms occurred two years pnor to his exam, not one
year (Petitioner's Exhibit 5; p 30).

At the direction of Respondent, Petitioner was examined by Dr. David King, an orthopedic
surgeon, on July 21, 2017. In connection with his examination of Petitioner, Dr. King reviewed
‘medical records provided to him by Respondent. In regard to Petitioner's left knee, Dr. King
noted a decreased range of motion and tenderness to palpation. He opined Petitioner was at MMI

and had an AMA rating of 13% of the left knee and 5% of the whole body (Respondent's Exhibit
I; Deposmon Exhibit 2). :

In regard to Petitioners right knee, Dr. King's examination of it was benign and x-rays were
negative for significant degeneration. Dr. King noted that Petitioner related her right knee
complaints to compensating its use because of her left knee injury; however, he did not opine as
to causality. Further, Dr. King did not opine as to an AMA impairment rating in regard to the
right knee (Respondent‘s Exhibit 1; Deposition Exhibit 2).

Dr. Ungacta again saw Petitioner on December 12, 2017. When he was deposed, he stated he
reviewed Dr. King's report at that time. He disagreed with Dr. King's opinion that there was no

x-ray evidence of intra-articular pathology of the right knee because the x-rays elearly revealed
narrowing of the medlal joint space (Petltloners Exhibit 5; p 23).

Dr. King was deposed on April 13, 2018, and his.deposition testimony was received into
evidence at trial.. On direct examination, Dr. King's testimony was consistent with his medical
report and he reaffirmed the opinions contained therein. In regard to Petitioner's right knee
condition, Dr. King testified Petitioner did not sustain an injury to her right knee as result of the
accident of March 26, 2015. He also stated Petitioner had no 1mpa1rment of the nght knee

(Respondent's Exhibltl pp 14, 17).

On cross-examination, Dr. King stated that after an injury like the one Petitioner sustained to her
left knee, it would only put substantial additional stress on the right knee for a short period of
time, not substantlal He deﬁned "short" as being 12 to 16 weeks (Respondent's Exhibit 1; p 21)

At trial, Petitioner testtﬁed she began to experience nght knee symptoms of approximately one
year after the accident which she attributed to overcompensating because of her left knee injury.
In regard to her left knee, Petitioner still has ongoing symptoms, primarily significant pain and a
decreased range of motion. Petitioner stated she usually wears a brace on the left knee, but
removes it when the left knee swells. In regard to her right knee, Petitioner has ongoing
symptoms of pain and swelling. Petitioner stated her activities are limited because of her knee
injuries, specifically, she can only walk a short distance, has difficulties going up/down stairs
and has further issues performing activities of daily living.

Mary Roberts v. Centralia City Schools, Dist. #135 ~ I5WC21983
Page 2 ' '
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Petitioner's job as a school administrator was primarily a sedentary positioln as her job duties
focused on school curricutum and funding. Petitioner had retired by the time the case was tried.

Petitioner's husband, Chad Roberts, testified at trial. He was present during Petitioner's testimony
and he agreed with same. He stated that the injury had caused a deterioration of Petitioner's
quality of life.

Conclustons of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner's current condition of ill-being in regard to her left and nght
knee condition is causally related to the accident of March 26, 2015.

In support of this conclusion the Arbitrator notes the following:

There was no dispute that Petitioner's left knee condition was related to the accident of March
26, 2015.

Petitioner testified she began to experience right knee symptoms approximately one year after
the accident. The first time right knee complaints were noted in Petitioner's medical records was

in Dr. Houle's record of August 8, 2016, approximately one year and five months after the
accident.

Dr. Ungacta testified Petitioner's right knee complaints began two years prior to his examination
of April 12, 2017, which would have been approximately three weeks following the accident.

The Arbitrator acknowledges that the date of the onset of Petitioner's right knee symptoms
cannot be determined with any precision. Obviously, Dr. Ungacta's statement that the right knee
symptoms began sometime in April, 2015, was not supported by the medical records.

The Arbitrator concludes the critical issue in regard to Petitioner's right knee condition is
whether it is related to Petitioner's left knee injury, not the exact date of the onset of symptoms.

Petitioner credibly testified that, because of her left knee injury, she compensated with use of her
right knee and experienced symptoms thereafter.

Dr. Ungacta opined that Petitioner's use of the right knee caused or contributed to the pathology
he observed in the right knee.

The Arbitrator is not persuaded by Dr. King's opinion that such an injury to the left knee would
only cause increased stress to the right knee for short period of time.

The Arbitrator finds the opinion of Dr. Ungacta to be more persuasive than that of Dr. King in
regard to causality.

Mary Roberts v. Centralia City Schools, Dist. #135 15 WC 21983
Page 3
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In regard to disputed issue (L) the Arbitrator makes the foilowiﬁg conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of

40% loss of use of the left leg and seven and one-half percent (7 1/2%) loss of use of the right
leg. - ' '

In support of this conclusion the Arbitrator notes the following:

Dr. King opined Petitioner had an AMA impairment rating of 13% of the left knee and 5% of the
whole body and no impairment of the right knee. Dr. King did not specifically state whether his
opinion as to the impairment of the right knee was an AMA impairment rating. The Arbitrator

gives this factor moderate weight in regard to the left knee and no weight in regard to the right
knee. - ' -

At the time of the accident, Petitioner was a school administrator which was a sedentary position.
Petitioner has since retired. The Arbitrator gives this factor minimal weight.

At the time of the accident, Petitioner was 64 years of age. As noted herein, Petitioner has retired
but will have to live with the effects of this injury for the remainder of her natural life. The
Arbitrator gives this factor moderate weight. :

There was no evidence that the injury had any effect on Petitioner's future earning capacity. The
Arbitrator gives this factor no weight. '

The medical records clearly indicated Petitioner sustained a severe injury to her left knee which

resulted in 2 comminuted fracture of the patella which required internal fixation with metal

hardware, subsequent removal of the hardware, removal of adhesions and a medial and lateral
retinacular release. Because an FCE was not authorized, it is not possible to determine with any

certainty what permanent restrictions Petitioner has in regard to her left knee; however, her
complaints were consistent with the injury she sustained. Because of overcompensating with the
use of her right knee because of her left knee injury, Petitioner has symptoms referable to the

right knee as well. The Arbitrator gives this factor significant weight.

el

William R. Gallagher, Arbitrator ﬂ

Mary Roberts v. Centralia City Schools, Dist. #1335 15 WC 21983
Page 4 _ _ :



STATE OF ILLINOIS ) 1 Afﬁrm and adopt (no changes) ] Injured Workers® Benefit Fund
(§4(d))
: ) 88. [T Affirm with changes [] Rate Adjustment Fund (§8(g))
COUNTY OF JEFFERSON ) B Reverse ﬂAcc&dent [} Second Injury Fund (§8(e)18)
1 PTD/Fatal denied
(L] Modify Choose direction < None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

William Wilkins,
Petitioner,

Vs. No: 17 WC 036827

Sha‘.avne}ei g;;rsé:;otr'lal Center, 2 0 I W C C ‘ 2 1 2

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all
parties, the Commission, after considering the issués of accident, causal connection, medical expenses,
temporary total disability, and prospective medical treatment, and being advised of the facts and law,
reverses the §19(b) Decision of the Arbitrator. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial
Comm’n, 78 1l. 2d 327, 399 N.E.2d 1322, 35 111, Dec. 794 (1980).

‘The Arbitrator found that Petitioner failed to prove that he sustained an accident that arose out of
and in the course of his employment on October 6, 2017 and denied all benefits. He concluded that
Petitioner’s injuries resulted from exposure to an increased personal risk incurred when he elected to
cross a grassy area instead of remaining on a paved pathway on his way to the dining hall on prison
grounds. After considering the entire record, and for the reasons set forth below, the .Commission
reverses the September 17, 2018 decision of the Arbitrator and awards Petitioner all reasonable and
necessary medical expenses, prospective medical benefits, and six weeks of temporary total disability.

I. FINDINGS OF FACT
A. Background and Accident

Petitioner, Officer Wilkins, a 54-year-old correctional officer, had worked for Respondent at the
Shawnee Correctional Center for eight years. Wide paved pathways connected the prison buildings. On
October 6, 2017, Petitioner was walking from his assigned unit to the dining hall for his lunch break. He
was given 30 minutes for his lunch break and not allowed to leave the prison grounds, Officer Wilkins
testified that he chose to walk through a grassy area of the prison yard rather than using the pathway
because he had limited time for his meal break and travehng by the walkway took longer. He was
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required to return to his duty post at the assigned time so that he could resume his duties and allow other
officers their break time. The grassy area was a shortcut he used regularly to get to the dining hall which
saved him a significant amount of time. On this occasion, he stepped into a hole in the grassy area and
strained/sprained his left leg and ankIe and injured hrs lower back.

Petitioner testlﬁed that he waited four days after the accident before filing a Tri-Star Employee’s
Notice of Injury and Incident Report, because he believed the pain would go away. His supervisor
completed a report of injury on October 11, 2017 describing the cause of the injury as “not looking at
where you are walking. Also holes in ground.” ' '

B. Medical T reatmertt

Prior to this injury, in the 1990’s, Petitioner fell while playing basketball and sustained a
herniated disc at L5-S1. In 2001, his low back symptoms increased, and Officer Wilkins underwent a
minimally invasive surgery to “clean up” the injured area. However, the pain and numbness and tingling
in his lower extremities continued and a fusion was ultimately performed in 2002. He continued to
suffer minor complaints for a couple years, but his condition improved over time, and he was symptom-
free for the 13 years prior to thrs work acmdent on October 6, 2017.

After this injury, on October 9, 2017, Ofﬁcer erkrns reported to his primary care physician, Dr.
Clayton Ford, that his left calf developed gnawing, cramping pain about an hour after he stepped into the
hole in the grass during his work shift on October 6, 2017. He missed work on the day after his accident,
due to the pain and cramplng Dr. Ford diagnosed Petitioner with a left ankle sprain and a strain of the
gastrocnemius muscle in his left leg. He ordered the officer off work until October 14, 2017 and
prescribed home exercise, RICE therapy (rest, ice, compression, elevation), and Aleve,

Officer Wilkins attempted to return to work on October 21, 2017 but almost immediately re-
aggravated his left gastrocnemius strain. Dr. Ford ordered him off work until he had consulted with Dr.
Matthew Bradley, an orthopedist at Orthopedic Sports Medicine & Spine Care Institute. Pefitioner
continued to treat conservatively with Dr. Ford through May 18, 2018. On November 30, 2017, Dr.
Bradley diagnosed Officer Wilkins with a gastrocnemlus muscle tear, prescribed physical therapy and
NSAIDs and ordered work restrictions. Following a course of physical therapy, Dr. Bradley released
Petitioner from care for his calf pain on January 11, 2018,

Petitioner also reported low back complaants after this injury. On December 18, 2017, durmg the
physical therapy prescribed by Dr. Bradley for his calf pain, the therapist noted that Petitioner’s leg pain
appeared to be neurological and might be related to a lumbar pathology rather than his earlier strain or
tear. On December 29, 2017, Officer Wilkins saw Dr. Ford for his low back pain, and the doctor ordered
a lumbar MRI, moist heat, and a home exercise program. He also placed Petitioner on work restrictions
and administered a trigger point injection, On January 11, 2018, Dr. Bradley noted that Petitioner was
having severe spinal spasms bilaterally with pain radlattng down his left leg. Dr. Bradley referred
Petitioner to Dr. Raskas for evaluation and treatment

Dr. David Raskas at Orthopedic Sports Medicine & Spine Care Institute evalu'ated Officer
Wilkins on January 23, 2018. He noted that the January 17, 2018 MRI showed hardware from his prior
fusion at 1.5- SI and an annular tear at L4-5 with some foraminal encroachment Petrtloner reported
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permstent left leg and foot pain and numbness and tlnghng On June 26 2018, Dr Raskas recommended
surgery con31st1ng of posterlor stabﬁrzatron and fusion at L4-5.

Pursuant to §12 of the Act Respondent had Officer Wilkins examined by Dr. David Robson at
Comprehensive Spine Care. Dr. Robson found that Petitioner’s October 6, 2017 accident was an
agg‘ravating factor in the development of his lower back and left leg symptoms and that all his treatment
prior to his §12 exam had been reasonable and necessary. He concluded that Officer Wilkins had not yet
reached maximum medical improvement and that additional medlcai treatment mcludmg the surgery
recommended by Dr. Raskas, was reasonable and necessary.

C. Addltzonal Informanon

The Arbitrator found that Officer Wilkins failed to prove that his acczdent arose in the course of
his employment and demed all benefits.

Il. CONCLUSIONS OF LAW

On appeal, Petitioner seeks authorization to proceed with the recommended back surgery, related
post-operative tehabilitative treatment, outstanding medical expenses, and temporary total disability.
Petitioner testified that Respondent terminated his temporary total disability payments after May 31,
2018, as a result of its dispute regarding accident. The officer claimed that he was entitled to a total of
30 3/7 weeks of benefits, from October 23, 2017 through December 6, 2017 and from January 23, 2018
through July 11,2018, the hearing date. The Commission agrees and views the ev1dence drfferently than
the Arbitrator and reverses the denial of the claim. :

A. Accident

The primary issue on appeal is whether Petitioner failed to prove that he suffered an accident that
arose out of and in the course of his employment as a correctional officer. The Arbitrator concluded that
Officer Wilkins “chose to expose himself to an unnecessary personal danger solely for his own
convenience and therefore his i 1n3ury did not arise out of his empioyment ” Arb. Dee 9/17/18.

For an employee s injuries to be eompensable under the Act the injuries must arise out of and in
the course of his or her employment, and both elements must be present at the time of the accident to
justify eompensauon Orsini v. Industrial Comm’n, 117 111 2d 38, 509 N.E.2d 1005, 109 11l Dec. 166
(1987). If the injury occurs within the time period of employment, at a place whete the employee can
reasonably be expected to be in the performance of his duties and while he is performing those duties or
doiig something incidental thereto, the injury is deemed to have occurred in the course of employment.
Eagle Discount Supermarket v. Industrial Comm’n, 82 1L 2d 331, 412 N.E.2d 492, 497, 45 1il. Dec. 141
(1980). Where the employee sustains an injury during the lunch break and is still on the employer’s
premises, the act of procuring lunch has been held to be reasonably incidental to the employment.
County of Cookv. Industrial Comm’n, 165 Il App. 3d 1005, 520 N.E.2d 896, 117 11l. Dec. 545 (1% D1st
1988).



17 WC 036827 o o N 2
Paged4 - _ S 20 I%@CC 21

Officer Wilkins tesnﬁed that he was requlred to remain on the emponer 8 prermses durmg his
lunch hour and was “on call” if an emergency arose during his break time, Procuring a meal from the
dining hall was incidental to Petitioner’s employment, and he was in a place he might reasonably be

expéected to be at the time of his i 1n3ury The Commlssmn finds that Petitioner was ciearly in the course
of his employment at the time of his i mjury :

An injury arises out of employment when a causal connection ex1sts between the employment
and the i injury such that the injury has its origins in some risk incidental to the emp}oyment Technical
Tape Corp. v. Industrial Comm’n, 58 111. 2d 226, 317 N.E.2d 515 (1974); Curtis v. Industrial Comm’n,
158 111. App. 3d 344, 511 N.E.2d 866, 110 Ill. Dec. 689 (5™ Dist.- 1987). A risk is incidental to the
employment where it belongs to or is connected with what an employee has to do in fuiﬁlhng his or her
duties. Caterplllar Tractor Co. v. Industrial Comm'n, 129 111, 2d 52, 58, 541 N.E.2d 665, 133 IIL. Dec.
454 (1989) An injury does not arise out of the empioyment where ‘an empioyee voluntarlly eXposes
himself or herself to an unnecessary personal .danger solely for his own convenience, Dodson v.
Industrial Comm’n, 308 11L. App. 3d 572, 577, 720 N.E.2d 275, 241 111 Dec. 820 (5" Dist. 1999); Hatfill
v, Industrial Comm’n, 202 IIl. App. 3d 547, 554, 560 N.E.2d 369, 148 1ll. Dec. 67 (4" Dist. 1990)
(emphasis added). However, simply because an employee chooses to take an alternative path does not
mean an injury does not arise out of the employment. As the Court in Dodson explained:

-1 ruling as we do, we do not imply that an injury does not arise out of the employment simply
because it was sustained whlle the .employee was taking an alternative path to or from the work
-place To be sure, employees are free to choose any safe route. However, where the employee
ventures from-a safe sidewalk provided by the employer and -instead proceeds to walk down a
grassy slope covered with water and ice, we cannot say the Commission’s decision ﬁndmg that
the empioyee voluntarily exposed herself to an unnecessary personal risk only for her own
convenience is against the manifest weight of the ev1denee . '

Dodson v. Industr:al Comm n, 308 111 App 3d 572, 577 720 N.E.2d 275, 241 IL. Dec. 820 (5th Dist.
1999) (emphaSIs added)

"The Arbltrator relying upon Dodson and Haifill, found that Petltloner Voluntarlly exposed
himself to ‘an unnecessary peérsonal danger solely for his own benefit. He concluded that Petltioner S
aemdent did not arise out of his employment and demed aIl benefits. ' o

T he Commlssmn finds Dodson and Hatfi ll dlstmgmshable from the case at bar In Dodson, the
claimant was leaving work, abandoned the sidewalk and cut across a grassy slope covered with ice and
water to get to her vehicle. Dodson, 308 IIl. App. 3d at 57. She slipped and broke her ankle. Id. In
Hatfill, the elalmant was leaving work and jumped across a ditch filled with water onto an incline to get
to his vehicle on the employer’s parking lot instead of using the walkway. Ha#fill, 202 Til. App. 3d at
554. He injured his groin. Id. In each case the danger was apparent, yet the employee proceeded in an
unsafe manner and voluntarily exposed herself or himself to unnecessary danger soIe]y for hls or her
own convemenee =

In th1s ease, Pe’ntloner was allowed only 30 mlnutes for lunch and six to elght mmutes of it were
consumed ‘oy his travel to and from his assigned unit to the dining hall. He testified that he was requlred
to be back in his unit on tlme This ev1dence is untebutted. The reasonabieness of Ofﬁcer Wilkins’
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de0151on to take the short cut must be v1ewed from his perspectxve at the trme he made the decision, not
~ at some time after the injury had occurred. Petitioner did not decide to take a dangerous or unsafe path
requiring him to walk on a wet, icy slope or jump over a ditch filled with water onto an incline. Officer
Wilkins simply cut through the grass yard as he had done many other times without mmdent A
seemlngly safe aiternatlve route which the law permlts ' : :

Furthermore the Comnnss;on ﬁnds that Ofﬁcer Wﬂkms s decision to cut through the grass also
benefitted his empioyer ‘Taking the shortcut allowed him to eat his lunch and return to his duties in a
timely fashlon as required by Respondent for the benefit of Respondent and the public that it serves.
Moreover, Officer Wilkins testified that he was watching inmates walking down the path to the dmmg
hall while he was walking through the grass, because he might have been required to assist the escorting -
officer ‘if one of the inmates acted out. Not only did his decision to take the short cut benefit his
employer by ensurmg his prompt return after his break, but also it allowed }urn to monitor the inmates’
who were moving between buildings. leen the foregomg, there is no evidence estabhshmg that Officer
Wilkins voluntanly exposed hlmself to an unnecessary personai rlsk oniy for hlS own convemence

_ Fmaliy, we Tiote that the acc1dent was caused by a hazard on the empioyer $ prermses When an
injury to an employee takes place in an area that is part of the employer’s premises that is attendant with
a special risk or hazard, the hazard becomes part of the ernpioyment constitutes a risk distinctly
associated with the employnient, and satisfies the ¢ ‘arising out of” requirement of the Act. Sprmgfzeld
Urban League v. Illinois Workers’ Cormp. Comm’n, 2013 IL App (4™ 120219WC (citing Litchfield
Healthcare Centel v. Industrial Comm’n, 349 Il App. 3d 486, 812 N.E.2d 401, 406 (5" Dist. 2004))
Here, Officer Wilkins testified that he stepped into a hole in the grassy area and hrs supervisor’s report
of the incident attributed the officer’s injuries to “holes i in the ground.” The evidence shows that there
was no prohlbltlon against officers walking through the grass, that Officer Wilkins reguiarly took this
short cut on his way to the dining hall, and that other correctional officers, including witness, Acting
Warden Terry Grissom, also walked through the grassy area. The Commission finds that the hole in the
grassy area constituted a hazard, which became part of Ofﬁcer Wllkms s employment, consntutmg a
risk drstmctly assoc1ated with that employment :

The clazmant here did not choose an obVIoust dangerous option when a safer path was
available. Unlike the claimants in Hatfill and Dodson, the officer here assumed no unreasonable risks in
walkmg across the grass and his actions were for the benefit of his employer, as well as for his own
convenience. Under these c1rcumstances, the Commission finds that Ofﬁcer Wilkins suffered an mjury
that arose out of and occurred in the course of his emp!oyment ' :

B. C’ausal Connectzon

The Commission next considers whether Ofﬁcer erkms S current condltlon of 111~bemg is
causaily related to the accident. As explained herein, the medical records establish that the officer .
sustained a work-related accident that resulted in a left leg/foot injury and his current condition of ill-
being in his lower back. Petitioner had a history of disc herniation and fusion at L5- S1. However, his
medical records indicate that he was symptom -free from back pain for at least 13 years at the time of
this ac01dent Respondent s own Section 12 examiner, Dr. Robson, concluded that the October 6, 2017.
accident was the aggravatmg factor in the development of Ofﬁcer Wllkms S lower back and left Ieg
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symptoms and that his prior herniation and fusion did not affect his current condition. Given this record,
the Commission concludes Petitioner’s condition of ill-being is causally related to his work accident.

C. Medical Benefits and Prospective Medical Treatment

Dr. Robson also found that all medical treatment provided to the date of hearing was reasonable
and necessary. He determined that Officer Wilkins had not reached MMI and that the surgery proposed
by Dr. Raskas was apprOpriate and related to the work accident. The Commission concludes that
Petitioner’s medical treatment was reasonable, necessary and related to the accident and that the
prospeetlve medlcal treatment recommended by Dr. Raskas was appropnate

Based on the foregomg, the Commission awards Petmoner the medical expenses related to his
left leg, left foot and lower back injuries, as listed on Petitioner’s Exhibit 1. The bills are for reasonable
and necessary treatment to ailev1ate Officer Wilkins from the effects of hiS acmdent at work

The Commlssmn further ﬁnds that the surgery and post-operatlve care recommended by Dr.
Raskas and approved by Dr. Robson is reasonable and necessary to alleviate Petitioner from the ongoing
effects of his injury at work.

D. Temporary Total Disability

.- On the Request for Hearing, Petitioner claimed he was entitled to 30 and 3/7 weeks of temporary
total disability (TTD). Respondent disputed liability for any TTD, but the parties agreed that Respondent
had paid $19,497.20 or all TTD due until May 31, 2018, prlor to hearing. Respondent is entitled to credit
for that amount.

As Dr. Robson agreed with Dr. Raskas that Officer Wilkins had not reached maximum medical
improvement at the time of his §12 exam and that he required additional medical treatment to alleviate
him from the ongoing effects of his work injury, the Commission finds that Petitioner is entitled to TTD
for the 30 and 3/7ths weeks claimed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the August 7, 2018 Decision of
the Arbitrator denying Petitioner all benefits is reversed. The Commission finds Petitioner sustained an
accident on October 6, 2017 that arose out of and in the course of his employment and Petitioner proved
by a preponderance of the evidence that his current condition of ill-being is causally related to that
accident, :

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner
temporary total disability for a period of 30 and 3/7ths weeks from October 23, 2017 to December 6,
2017 and from January 23, 2018 to July 11, 2018. Respondent shall receive a credit for $19,497.20 paid
prior to hearing.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
reasonable and necessary medical expenses contained in Petitioner’s Exhibit 1 pursuant to §8(a) and
§8.2 of the Act. Respondent shall receive a credit for medical bills, if any, paid through its group
medical plan for which credit may be allowed under Section 8(j) of the Act. Respondent shall hold
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Petitioner harmless from any claims by any providers of the services for which Respondent is recelvmg
this §8(j) credit.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for prospective
medical treatment, including fusion surgery and post-operative care, as recommended by Dr. Raskas.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §E9(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental i injuries.

IT IS FURTHER ORDERED BY THE COMMISSION that this casé be remanded to the

Arbitrator for further proceedings consistent with this Decision, pursuant to Thomas v. Industrial
Comm’'n, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to judicial

review. Therefore, no appeal bond is set in this case.

¢ Parker
mp/dak M —
0-2/6/20 v

068 Barbara N. Flores

DATED: APR 3 - 2020

DISSENT

I respectfully dissent from the opinion of the Majority. The majority reversed the Decision of
the Arbitrator and found Petitioner sustained his burden of proving he sustained a compensable accident.
I would have Affirmed and Adopted the Decision of the Arbitrator, found that the Petitioner falled to
prove that his injury arose out of his employment, and denied any beneﬁts

Like the Petitmner in Dodson v. Industrial Comm n, 241 11l Dec. 820, 823 (5" District 1999)
and Hatfill v. Industrial Comm’n, 202 111. App. 3d 547, 554 (4™ District 1990) Petitioner testified that he
decided to cut across the grassy area rather than walk on the pavement provided by the Respondent for
his own convenience in order to get to the Administration Building faster so he would have more time
for lunch, he did not use the grass to avoid inmates, but to save time. The path is wide enough for
correctional officers to pass the inmates and according to the testimony that is what they usually do.
Grass by its nature is uneven and occasmnally slippery, that is why Respondent prov1ded paved paths to
and from the various bulldmgs that comprise the Respondent’s facxhty :
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Petitioner testified that he cut through the grass in order to save tlme because hlS lurich break is
only 30 minutes and he has to be back on time so the next officer can take his break. However, he did
not testify or offer any evidence that the 30 minutes was inadequate for his lunch break or that he was
not able to eat his lunch and get back in the 30 minutes allotted. Petitioner testified that there was a line
of inmates on the path at the same time he was taking his lunch break, he admitted that he did not cut
through the grass to get around them, ahead of them or to avoid them. The evidence admitted at the
arbitration hearing established that the paved pathway was wide enough to accommodate the inmates
and others at the same tinie, so it was not necessary to cut through the grass to avoid them. Petmoner
did not walk through the grass out of necess1ty, it was a persona.i chmce for hIS personal convenlence

Petitioner did not test:_fy that his path to the Adm;mstratxon Bmldmg was _bloeked or zmpeded in
anyway, by inmates or some other mechanism. The paths were wide enough to accommodate the
inmates as well as others who were walking in the samé direction or the opposite direction, Therefore, I
would have found that the Petitioner’s choice to take a short cut across the grass rather than use the
paved surfaces (pathways) prov1ded ’oy the Respondent was personal in nature. The choice was
designed to serve Petitioner’s convenience, not the interests of his employer This was a voluntary
decision, that exposed the Petitioner to a danger separate from risks associated with his employment
responmblhtles For the reasons stated above, T would have found that Petitioner failed to prove that his
action and injury arose out of his employment and his claim is not compensable Therefore, the
Arbitrators decision should be affirmed and benefits denied. Accordmgly, 1 respeotfully dissent from
-the Decmon of the Majorlty :

._'o,2/6/2o | ,d;m.,,mJ
DLS/dw - W 0?

46 Deborah L. S1mpson
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An Appﬁca?ion Jor Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of Mt.

Vernon, on 711 1/2018. Afier reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the dis‘pu_ted issues checked below, and attaches those findings to this document, S oo

DISPUTED ISSUES

A. Was _Respondeﬁt operating under and subject to
- Diseases Act? B
. Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

the Illinois Workers' Compensation or Occupational

-+ L What was the date of the accident?
. Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related 1o the injury?
. D ‘What were Pet_itiqher’s eamir_i_gs? R '
. [ ] What was Petitioner's age at the time of the accident?
What was Petitioner's zixaxita]_s’tatus at the time of the accident? _
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. (24 What temporary benefits are in dispute?
gT1prd ] Maintenance TTD
L. [_] What is the nature and extent of the injury?
M. [] Should penalties or fees be imposed upon Respondent?

N. s Respondent due any credit?

O. X Other Prospective Medical Treatment

OOw

mrmoOmm

ICArbDec 240 106 7 Raﬁdm{uh Streer #8-200 Chicago, 1L 60601 312:8 146611 Toll free 866:352.303F ek sz Wik fwce df goy
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On 10/6/2017, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent,

Petitioner’s current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $61,178.88; the average weekly wage was $1,176.52.
On the date of accident, Petitioner was 54 years of age, single with 0 dependent children,

Petition_gr%hay_ received all reasonable gnd_.pgcgssary medical services,

Respon&é&nt imspmd zi.!t.l 'aﬁj)ropriété charges fb'z"‘"jzall reasonable and necessary medical services.

Respondent shall be given & credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $IF ANY under Section 8(j) of the Act.

ORDER

Petitioner failed to prove he sustained accidental in juries arising out of and in the course of his
employment or October 6, 2017, accordingly, his claim for benefits is hereby denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Sl Lt e

Signature of Arbitraior Date

3

ICArbDec p, 2

SEP 17 2018
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STATEOFILLINOIS = )

: .. )SS
COUNTY OF JEFFERSON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION -

WILLIAM WILKINS, |
Employee/Petitioner

.o - © Case#17WC 36827

STATE OF ILLINOIS - SHANWEE
CORRECTIONAL CENTER,
- Employer/Respondent

* FINDINGS OF FACT

Petitioner is employed as a cé.:fectional officer for Shawnee Correctional Center.
Petitioner alleges on October 6, 2017 he injured his back when he stepped into a hole. This case
was tried before Arbitrator Lee at the Mt. Vernon docket on July 11, 2018. The issues in this

case are accident, causation, medical bills, TTD, and prospective medical treatment. -

"~ On 0’¢tbbér 10, 2017, Pe_titi_énér_ﬁ_l_lé_d outa Workers’ Compensation Employee’s Notice
of Injury form indicating he was walking in front of Unit | and stepped into a hole, injuring his
left leg and ankle on October 6, 2017. (RX1). e s

On October 9, 2017, Petitioner presented to Dr. Clayton Ford at Alexander Family
Practice. (PX3). Petitioner complained of lefi calf pain due to a work injury. (PX3). Petitioner
indicated he was walking through the grass in the yard when he stepped into a hole in the
ground. (PX3). Petitioner was diagnosed with strains to the left ankle and gastrocnemius muscle
of the lefi leg. (PX3). Petitioner was given home exercises, told 1o take Aleve, and told to use
ice. (PX3). Left ankle x-rays were negative. (PX3). Petitioner was taken off work and told he

could return without restriction on October 14, 2017, (PX3).

On October 9, 2017, Petitioner underwent x-rays of his lefi ankle at The CT and Open
MRI Center. (PX4). The impression was negative, (PX4). . o -

On October 16, 2017, Petitioner returned to Dr. Ford with continued complaints of leg
pain that-were not improving. (PX3). Petitioner was diagnosed with sprains of the left ankle,
sprain of the Achilles tendon of the left ankle, strain of the gastrocnemius musclé of the lefl leg,
and tendonitis of the left Achilles ankle. (PX3). Petitioner was to continue home exercises and
ibuprofen and was given an ankle wrap. (PX3). Dr. Ford noted no further imaging was needed at
this time. (PX3). Petitioner was to return to work without restriction on October 19, 2017.(PX3).
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On October 23, 2017, Petitioner followed up with Dr. Ford for his left leg. (PX3).
Petitioner indicated the pain was sharp and stabbing and unbearable. (PX3). Petitioner was told
to wear his old ortho boot and continue ibuprofen for the pain. (PX3). Petitioner was referred to
an orthopedic. {PX3).

On November 30, 2017, Petitioner presented to Dr. Matthew Bradley at Orthopedic
Sports Medicine & Spine Care Institute for his left leg. (PXS5). He said he stepped in a hole while
at work and his heel sunk down. (PX5), Petitioner was diagnosed with a gastrocnemius muscle
tear and pain in the left calf. (PX5). He was prescribed physical therapy. (PX5).

On December 19, 2017, Petitioner followed up with Dr. Ford, (PX3). Petitioner was
requesting a work note for back pain. (PX3). Petitioner indicated low back pain started suddenly,
(PX3). It was noted Petition had screws in his back from a previous surgery 15 years prior.
(PX3). Petitioner was diagnosed with a lumbar strain, given a steroid injection, and an MRI of
the lumbar spine was ordered. (PX3).

On January 2, 2018, Petitioner returned to Dr. Ford for his lower back. (PX3). Petitioner
indicated his back had been hurting since October 6, 2017. (PX3). He originally thought it just
hurt from favoring it due to his leg injury, but it still hurts now that his calf is healed. (PX3).
Petitioner was given medication and was to follow up with a surgeon in St. Louis. {(PX3).

On January 11, 2018, Petitioner followed up with Dr. Bradley for her left leg. (PX5).
Petitioner indicated his calf pain had resolved and he was extremely happy with regard to his
calf. (PX5). However, Petitioner indicated he was in severe pain with regard to his lower back.
(PX5). He was scheduled to see Dr. Raskas, but asked if Dr. Bradley could do anything in the
interval, (PX5). Dr. Bradley ordered an MRI of Petitioner's lower back. (PX5). Petitioner was
released at MM for his gastrocnemius tear. (PX5).

On January 17, 2018, Petitioner underwent an MRI of his lumbar spine at MRI Partners
of Chesterfield. (PX8). The impressions were: 1) Petitioner had undergone L5/81 posterior
decompression and spinal instrumentation, alignment is acceptable; 2) there are minimal disc
profile abnormalities L2/3-L4/5 with a far right lateral annular tear at L4/5 and accompanying
mild to moderate facet arthropathy, there is left greater than right L3/4 and bilateral L4/5
foraminal encroachment but no evidence of central canal compromise; and 3) no enhancing mass
or abnormal contrast enhancement appreciated. (PX8).

On January 23, 2018, Petitioner presented to Dr. David Raskas at Orthopedic Sports
Medicine & Spine Care Institute for his low back. (PX7). Petitioner indicated he stepped into 2
hole while at work with his lefi leg, his heel sinking in. (PX7). He had immediate left leg pain.
(PX7). While he did have some back pain at the time, it has gradually become worse. (PX7).
Petitioner indicated he did have a previous low back surgery at L5/S1 in 2002, but fully
recovered from same and had no back pain until this injury in October 2017, (PX7). Dr, Raskas
reviewed Petitioner’s L-spine MRI, noting an annular tear at L4/5. (PX7). Pelitioner was
diagnosed with low back pain, left leg weakness, and radicular pain. (PX7). A CT myelogram
was ordered and potential facet blocks were discussed, (PX7).



. .On January 29, 2018, Petitioner underwent a myelogram of his lumbar spine at CT
Partners of Chesterfield. (PX9). The impressions were: 1) successful fluoroscopy guided lumbar
myelogram; 2) post-op L5/S1; and 3) small impression upon the dura at L4/5 with facet
arthropathy. (PX9). Petitioner also underwent a CT lumbar spine post myelogram. (PX9). The
impressions were: 1) post-op L5/S1 possibly with old fractured graft but this level appears to be
solidly fused; and 2) broad-based small disc protrusion at L4/5 without central stenosis but there
isadvanced facet arthropathy resulting in bilateral foraminal stenosis. {(PX9). : o

On March 1, 2018, Petitioner followed up with Dr. Ford. (PX3). Petitioner complained of
continued low back pain and pain into his left leg. (PX3). Petitioner indicated he was treating in
St. Louis for his back. (PX3). .. SR S S

. OnMarch 22, '20:38, _Petitidner retumed to Dr. Ford. _(PX3). Petitioner continued to
complain of low back and left leg pain, (PX3). Petitioner was to continue off of work until he
could get back in with the back surgeon. (PX3). P R SR '

_ On Apnl 2, idi's,_f’et'iiién_er uhdérw_ent a .right L5/S1 facet injection, left LS/S1 facet
injection, and lefi L5/81 transforaminal _ESIfblock_ by Dr. Andrew Wayne. (PX10). D

On April 13, 2018, Petitioner followed up with Dr. Ford for his back. (PX3). Petitioner
indicated he had undergone an epidural injection which gave him about a week of relief, but the
pain has returned to its previous intensity. (PX3). Petitioner was to remain off of work. (PX3), -
- On May 9, 2018, Petitioner underwent a Section 12 examination with Dr. David Robson
at Comprehensive Spine Care, P.C. (RX4). Petitioner indicated he was walking through the yard
at work when he stepped in a hole with his left leg.(RX4). Petitioner indicated he originally had
lefi calf pain, but eventually also had increased low back pain. (RX4). Dr,‘Robson reviewed
Petitioner’s medical records and imaging studies and performed a physical examination. (RX4).
Dr. Robson recommended Petitioner undergo flexion/extension x-rays of his lumbar back and if
any degree of instability is found at L4/5, then surgery would be recommended. (RX4). Dr.
Robson opined the October 6, 2017 injury was the aggravating factor in Petitioner’s development

of his low back and left leg symptoms. (RX4).

On May _34; _20_§ 8,:'15¢t'i_t.'ionef fef&iﬁed to Dr. Ford COmpia_ining of fow back and_ieﬁ.'}:g
pain. (PX3). Petitioner indicated it was getting worse. (PX3). Petitioner was to reduce physical
therapy and try pa_in_medications. (PX3). He was to remain off of work. ( PX3). o

. On May 15, 2018, Petitioner folowed up with Dr. Raskas for his low back. (PX7),
Petitioner indicated he had about a week of relief following his epidural injections. (PX7).
Petitioner complained of continued pain in his low back radiating into his leg. (PX7). Dr. Raskas
indicated Petitioner would likely need his fusion extended, but recommended an L4/5 facet block
and transforaminal ESI at L4/5 first. (PX7). Petitioner was to remain off of work. (PX7),

On May 18, 2018, Petitioner followed up with Dr. Ford. (PX3). Petitioner indicated he
saw Dr. Robson for the state who told him he had a disc injury above his previous fusion. (PX3).
Petitioner indicated he was treating with Dr. Raskas who recommended another epidural
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injection before proceeding with surgery. (PX3). Petitioner was to continue his medication and
remain off of work. (PX3).

On June 26, 2018, Petitioner returned to Dr. Raskas for his low back. (PX7). Petitioner
had not undergone the injections at this time. (PX7). X-rays of Petitioner’s fumbar spine did not
show any translational instability. (PX7). Dr. Raskas performed the facet block and ESI
injections which pave Petitioner greater than 50% relief. (PX7). Dr. Raskas recommended
Petiticner undergo surgical intervention. (PX7).

At Arbitration, Petitioner testified he is a correctional officer at Shawnee Correctional
Center. He has worked there for eight years. On October 6, 2017, at approximately 5:30 p.m., he
was walking to his lunch break. Petitioner testified he is not allowed to leave the premises during
his lunch break. Petitioner testified he was working as the Unit [ Core officer and had just locked
up the inmates after they had eaten, so he was free to go eat. He was walking from Unit 1 to staff
dining on a direct line from Unit 1, through the grass. Petitioner testified he walked this area
every day as it is the shortest route to staff dining. Petitioner testified the Unit 3 inmates were on
the walk on their way to chow while he was walking on the grass, Petitioner testified he was
watching the inmates while he walked. The inmates are not cuffed as they walk to chow.

Petitioner testified while he was walking across the grass, he stepped in a hole, injuring
his left leg and lower back. Petitioner testified the general public is not allowed in the area where
he stepped into a hole. Petitioner testified he had not previously had problems with his left leg,
He did have prior back issues, including surgery in 2002,

Petitioner testified he reviewed his medical records and they accurately represented his
discussions with his doctors. He also atiended an examination with a doctor selected by
Respondent. Petitioner testified he is currently in pain; walking on concrete hurts, He wants to
undergo the surgery being recommended to him. Petitioner testified he was paid workers’
compensation benefits up to May 31, 2018.

On cross-examination, Petitioner testified at the time of the injury, he was going on his
lunch break. He was not responding to a code or an emergency. Petitioner testified he was taking
a shortcut as the most direct path from his post to staff dining was to cut through the grass.
Petitioner admitted there was a paved path available to him from where he was stationed at Unit
1 to staff dining and that he could have walked the entire way there on the paved path without
stepping into the grass. Petitioner testified the sidewalk between Unit 1 and the staff dining area
is wide enough for a vehicle. He agreed that the paved pathway is wide enough for a line of
prisoners to walk on the path and for other people to traverse the same paved pathway at the
same time. Petitioner testified he is not alleging that there was any kind of defect to the paved
pathway. '

Petitioner testified he was paid workers’ compensation benefiis through May 31, 2018.
He is not currently receiving any benefits. He admitted he hired Mr. Rich prior to his case being
denied.
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- On redirect, Petitioner testified the inmates are not allowed to cut through the grass.

Petitioner testified the inmates from Unit 3 were on the paved pathway on their way to chow. -
- -Petitioner called. Assistant: Warden Terry Grissom. was called as a-witness. Assistant
Warden -Grissom testified he ‘is the Acting Assistant Warden of Operations ‘at ‘Shawnee
Correctional Center. He testified he was working at Shawnee Correctional Center at the time of
Petitioner’s .accident, but was not a witness to the event. He testified that he did not think
anything Petitioner testified to ‘was incorrect. o ' R R

. On cross-examination, Assistant Warden Grissom testified he has been with IDOC for
over 23 years and has been at Shawnee Correctional Center specifically for 15 years. He is very
familiar with the grounds. He testified he is familiar with the area Petitioner testified to between
Unit "1 and the staff dining area. Assistant Warden Grissom testified there is a paved path
available from Unit 1 1o staff dining and there is no reason a correctional officer would have to
leave the paved path to travel from Unit 1'to staff dining. Assistant Warden ‘Grissom testified he
is not aware of any defects in the paved pathway and that the paved pathway is 20 feet wide.
Assistant Warden Grissom testified that if a line of inmates is being moved, there is room for

other people to walk on the same paved pathway. Assistant Warden Grissom testified Petitioner
was. assigned to Unit 1 core correctional officer and that position-is not required to g0 into the
grounds. Assistant Warden Grissom testified he has walked in the grass plenty of times asheis
required to do so as surveying the whole grounds is part of his assignment.

B _Péti:t_idﬁer_-.\)@ras:' recalled _fo'_téstify. PEtit_ibne'r.testiﬁed 't_haf when he Sti:jipé_:d into the hﬁle,
he was past D wing on Unit 1. Petitioner testified he was approximately 100 feet from the paved
path. Petitioner admitted the accident took: place 100 feet from the ‘paved pathway. Petitioner -

testified the sidewalk curves around to connect the administrative building and cutting through
the grass cuts off a lot of time to get to staff dining; his lunch break is 30 minutes. The Arbitrator
asked Petitioner if correctional officers and inmates generally used the paved pathway at the
same time. Petitioner admitted yes, they do. He further admitted that he did not cut through the
grass 1o avoid the inmates, he did so to save time. ' . R
R CONCLUSION OF LAW B

ISSUE (C): Did an accident occur that arose out of and in the course of Petitioner’s
cmployment by Respondent? PR Tl

ISSUE (F): Is the Petitioner’s current condition of ill-being causally related to the injury?

Pe_titionér-hés‘fai]ed to prove. that hé sustained an'_at:cide'_ht'-th’at"'_'aroéé out of his

employment with Respondent on October 6, 2017. In addition, Petitioner has failed 10 prove that
his current condition of ill-being is as a result of an alleged work related injury on October 6,

. The 'Peti_t_ionér'bears the _buréen'of proving each and every element of his ca_Se in order to
recover under the lllinois Workers® Compensation Act, Shelton v. Indus. Com’n, 267 1. App. 3d

211, 221, 641 N.E.2d 1216, 1224 (5th Dist. 1994). In order 1o satisfy ﬁ;c -?.‘a_#is"»ing'qu;_.of” portion
of the Act, the Petitioner must show that the injury was derived from some risk connected with,

or incidental to, the employment so as 1o create a causal connection between the employment and
the accidental injury. Sisbro, Inc. v. Indus. Comm’n, 207 1. App.2d 193, 203, 797 N.E.2d 665,



672 (3rd Dist. 2003). The ‘in the course of reguirement speaks to the time, place, and
circumstances of the i 1njury " Orsini v, Indus. Com'n, 117 [11. 2d 38, 45, 509 N.E.2d 1005 (1987).
“An injury is received in the course of employment where it occurs within a period of
employment at a place where the worker may. reasonably be in the performance of his duties,
while he is fulfilling those duties or engaged in something incidental thereto.” Scheffler
Greenhouses, Inc. v.:Indus. Com’n, 66 111.2d 361, 367, 362 N.E.2d 325 (1977). However, “the
mere fact that claimant was present at the place of injury because of his em’ployment duties wili
not by itself suffice to establish that the injury arose out of the employment Brady v. Louis
~ Ruffolo & Sons Const. Co., 143 111.2d 542, 551, 578 N.E.2d 921, 924 (1991)

~ The case at bar is similar to Dodson v, Industrial Commission. In Dadson, the petitioner
was leaving work when she left the sidewalk to cut across a grassy slope to get to her vehicle
quicker because it was raining. /d. at 277, 822. The claimant testified she walked across the grass
because it was the most direct route to her car. /d. She also testified that she and other employees
walked across the grassy slope many times in the past with the employer's acquiescence. /d. The
grass was wet and slippery due to the rain, and the petlttoner feil and broke her ankle. The
Appellate Court denjed petitioner benefits, holding “an injury does not arise out of the
employment where an employee voluntarily exposes himself or herself to an unnecessary
personal danger solely for his own convenience.” Dodson v. Industrial C'ommxsszon 241 NL.Dec.
820, 823, 720 N.E.2d 275, 278 (S“‘ Dist., 1999). :

Another factually similar case is Hatfill v. Industrial Commission. In Haiflll, the
petitioner jumped across some water which had accumulated at the base of a five-foot incline to
get to his car in his employer’s parking lot, instead of using the walkway. /d. at 549, 370. In
affirming the Commission’s decision denying benefits, the Fourth District found that while the
petitioner's injuries were incurred upon the employer's premlses and within a reasonable time
after leavmg his work duties, it is apparent that the petitioner's injuries occurred while he was
engaged in an activity which only benefitted himself and not his employer and therefore did not
arise out of his employment. Hafill v. Industrial Commission, 202 lll.App.3e 547, 554. 560
N.E.2d. 369, 373 (4th. Dist., 1990).

In this case, Petitioner admitted he chose to cut through the grass even though there was a
paved pathway available to him because it was a more convenient route and he could save time.
Both Petitioner and Assistant Warden Grissom testified there is a completely paved path
available to the staff dining area. Petitioner does not allege there is any defect in the paved
pathway and Assistant Warden Grissom testified he was not aware of dny defect. Petitioner
argues that his behavior was reasonably foreseeable by Respondent and therefore should be
found compensable The Arbitrator does not find this persuasive. While Petitioner testified he cut
through the grass as a shortcut ofien, he did not testxfy that anyone else did so, as well. Petitioner
contends that Assistant Warden Grissom walks in the grass, however, this is not relevant as
Assistant Warden Grissom testified it is a requirement of his position to inspect the grounds.
There is no such requiremeni for Petitioner. As in both Dodson and Hatfill, where the petitioners
were injured-afier i lgnormg safe routes provided by their employers and undertaking a personal
risk that rendered their injuries non- compensabie so has Petmoner in the case at bar '

_ Pe{:tloner next argues thal his claim should be found compensable as he was m_;ured bya
hazardous condition on Respondent’s premises. The Arbitrator is not persuaded by this.
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Pctltloner chcse to cut through grass a natural terram in oréer 10 take a short cut. Respondent
provided a paved pathway devoid of defects for Peutloner to safely traverse from his post to staff
dining. Petitioner chose to expose himself to an unnecessary personal danger. saleiy for hns own
convenience and therefore hIS mjury dld not anse out of his employment

Pennoner further argues that he took the short cul out of necessity and therefore his

' m}ury should be found compensable. However, while Petitioner testified he cut through the grass

in order to save time as his lunch break is 30 minutes; he did not testify or offer any evidence
that he was given an madequate amount of time for his lunch break or that he was unable to eat
his whole lunch if he did not take the short cut. Further, Petitioner also testified there was a line
of inmates on the paved path at the same time he was going on break, but he admitted he did not
cut through the grass 1o avoid them. The evidence taken at Arbitration showed the paved
pathway was wide enough 1o be traversed by both the inmates and others, so it was not necessary
for Petitioner to cut through the grass to avoid the inmates. ‘As such, it was not “out of necessity”

that Petmoner cut through the grass, but rather was done as h;s own persona] choxce for his own

convemence

“The Arbttrator conc!udes the record as a whoie does not support a fi ndmg of accxdental
injuries ansmg out of and in the course of Petitioner’s employment. Instead, the Arbitrator finds
Petitioner injuries resulted from exposure to an increased personal risk. Petitioner chose to 1ake a
shortcut to staff dining and walked across a grassy area. Petitioner did so instead of staying on
the paved sidewalk provided by Respondent. This was a voluntary decision that unnecessarily

“exposed him to a danger entirely separate from his employmem respensnb:lltles His choice was

personai in nature, desng,ned to serve hls own convemence and not the mterests of the emp!oyer

’I‘herefore, Penttcner has fa;ied to prove he sustamed accsdemal injuries arising eut of and
in the course of his employmem on October 6, 2017, and his claim for benefits and compensation
is hereby demed and all other issues are moot.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes [:] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
@ Modify Temporary Disability % None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
ANTHONY SCARPELLI,
Petitioner,
VS. NO: 04 WC 43126

CITY OF CHICAGO, 20 IWCC0213

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and rictice given
to all parties, the Commission, after considering the issues of causation, temporary total disability
benefits, permanent disability benefits, and credit, and being advised of the facts and law, modifies
the Decision of the Arbitrator as set forth below and otherwise affirms and adopts the Decision of
the Arbitrator which is attached hereto and made a part hereof. The Commission reaffirms its

denial of Respondent’s Motion to Deny Oral Argument.
The Commission makes the following corrections:

Page 1, Paragraph 6, 3" sentence is stricken;

Page 3, Paragraph 4, 6™ and 7' sentences are stricken;
Page 4, Paragraph 3, 4 sentence is stricken;

Page 6, Paragraphs 2 & 4 are stricken;

Page 8, Paragraph 1, 3" sentence is stricken;

Page 13, Paragraph 4 is stricken.
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The Commission affirms and adopts the remainder of the Arbitrator’s findings. We write
separately to clarify the reasoning behind the Commission’s correction to and affirmation of the
Arbitrator’s decision.

Conclusions of Law

Temporary Total Disability Benefits/Maintenance Benefits

The Arbitrator awarded 470 6/7 weeks of temporary total disability benefits representing
February 24, 2005 through March 4, 2014. Respondent indicates on the Request for Hearing form
that Petitioner is only entitled to temporary total disability benefits until April 20, 2006, The
Commission observes Petitioner underwent an MRI of his brain on April 20, 2006. PX9. However,
as the Arbitrator correctly noted, there is nothing in the record which indicates a particular
significance about this which would warrant the suspension of benefits.

On May 1, 2006, Petitioner participated in an FCE wherein Petitioner was placed at
maximum medical improvement with limitations of no lifting more than 20 pounds and no more
than five pounds with his right arm. As such, Petitioner’s entitlement to temporary total disability
benefits ended as of May 1, 2006. (Matuszczak v. Hlinois Workers' Compensation Commission,
2014 IL App (2d) 130532WC, 914 - once an injured employee’s condition stabilizes, i.e., once the
employee reaches MMI, he is no longer eligible for TTD benefits) and the remainder of the
temporary disability benefits are properly classified as maintenance benefits, concomitant to
vocational rehabilitation under Section 8(a).

An employer is obligated to pay maintenance benefits only “while a claimant is engaged
in” a vocational rehabilitation program. W.B. Olson v. Illinois Workers' Compensation
Commission, 2012 1L App (Ist) 113129WC, 939, 981 N.E.2d 25. Petitioner was not

‘accommodated for a return to his position once he was released with restrictions on May 1,
2006. PX9 & PXS5. Over the course of several years, Respondent requested Petitioner complete a
*Willingness and Able” questionnaire on three different occasions to be considered for a position
as a watchman, Petitioner completed the questionnaires as requested, added caveats to his answers,
and requested a copy of the questionnaire for his physician to review. Petitioner was never
provided the questionnaire for his physicians to review despite his repeated requests for the
same. As such, there was no opportunity for the treating doctor to evaluate the tasks outlined in
the questionnaire in order to opine whether Petitioner would be medically able to carry out the
same. The Commission finds Respondent did not make a-good faith job offer that included specific
duties, physical restrictions, and wages. Accordingly, the Willingness and Able questionnaires do
not establish a bona fide offer of clear work duties, environment, and hours.

The Commission finds Respondent’s efforts in having Petitioner complete the
questionnaires for the watchman position should be construed as a form of vocational
rehabilitation. Petitioner was reasonable in his responses to the questionnaires and was sufficiently
cooperative in the vocational process provided by Respondent. Therefore, the Commission finds
Petitioner established entitlement to Section 8(a) maintenance benefits from May 2, 2006 through
August 15, 2013. Maintenance benefits terminate on August 15, 2013 as Petitioner was released
from care with no physical limitation on that date. RX6.
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The Commission vacates the award of temporary total disability benefits from August 16,
2013 through March 4, 2014 as Petitioner was released to full duty work without restrictions on
August 15, 2013.

To summarize, we find Petitioner entitled to temporary disability benefits as follows:

- TTD from February 24, 2005 through May 1, 2006
- Maintenance from May 2, 2006 through August 15, 2013.

All else 1s affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 17, 2018, as modified above, is hereby affirmed and adopted.

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $768.30 per week for a period of 61 5/7 weeks, representing February 24, 2005 through
May 1, 2006, that being the period of temporary total incapacity for work under §8(b) of the Act.

ITIS FURTHER ORDERED BY TH_ECOMMISSION that Respondent pay to Petitioner
the sum of $768.30 per week for a period of 380 3/7 weeks, representing May 2, 2006 through
August 15, 2013, that being the period of maintenance under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that the benefits awarded from
August 16, 2013 through March 4, 2014 are hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

the sum of $567.87 per week for a period of 125 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the 25% loss of use of the person as a whole. :

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury, specifically including, but not limited to, benefits paid from August 16, 2013 through
March 4, 2014.

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school
district, body politic, or municipal corporation” shall be required to file a bond. As such,
Respondent is exempt from the bonding requirement. The party commencing the proceedings for
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in
Circuit Court.
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STATE OF ILLINOIS )

[ ] mjured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) D Second Injury Fund (§8(e)18)
. None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Anthony Scarpelli Jr. ' _ Case # 04 WC 43126
Employee/Petitioner
v. ) Consolidated cases: 01 WC 63217
City of Chicago

e 20 1WCC 0 2 13

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable George Andros, Arbitrator of the Commission, in the city of
Chicago, on 8/13/17, 9/28/17, 10/20/17, 11/28/17, 12/14/17, 1/16/18 & 1/23/18&03/12/18. After
reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked
below and attaches those findings to this document.

DISPUTED ISSUES E

A D Was Respondent operatmg under and subject to the Illinois Workers' Compensation or Occupational
- Diseases Act? : :

D Was there an employee-employer reiatxonshlp'?

[:l Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

[;] Was timely notice.of the accident given to Respondent? .. e

DX} Is Petitioner's current condition of ili-being causally related to the mJury‘? -

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

& Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
C1tpD (L] Maintenance [1TTD
L. IE What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

.H.Hmmrn.énoow

7~

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On _7/22!04, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitiqner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $60,320.00; the average weekly wage was $1,160.00.
On the date of accident, Petitioner was 34 years of age, married with'0 dependent children.

Petitioner has.-;:e;ceiyed_;a_lzl pegsongble.and'_necgessgnj;( {;}_edicai SETVIces.

Respondent haspatd aﬁﬂi'cip;r'(;)pfi;téghafg.es for ali r;;s)onable and necessary medical services.

Respondent shall be given a credit of $364,127.95 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $364,127.95.

Respondent is entitled to a credit of $N/A under Section 8(j) of the Act.

ORDER

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $773.22/week for 470 6/7 weeks,
commencing 2/24/05 through 3/4/14, as provided in Section 8(b) of the Act. Respondent shall be given a
credit of $364,127.95 for TTD paid. Respondent’s claim for an overpayment of TTD be, and is hereby denied
because Respondent has failed to prove its right to same,

Medical benefits
Petitioner’s claim for medical expenses has been paid and is now denied.

Permanent Partial Disability
Respondent shall pay Petitioner permanent partial disability benefits of $567.87/week for 125 weeks, because
the injuries sustained caused 25% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

001 Arb. George Findror | May 11, 2018

Signature of Arbitrator Date

iCArbDec p. 2

MAY {7 2018
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FINDINGS OF FACT & C.(.)ri.\iC_LUSKONS OF LAW D4 WC 43126

The Petitioner, a then 34 year old cement mixer in the Department of Transportation for
the City of Chicago, was working in a light duty position with the City’s Department of Law after
having been injured in a 2001 accident. A claim for
That earlier accident (01 WC 63217), an Award for which is pendmg, was consolidated with the
case at bar. The medical treatment in the Findings of Fact and Conclusions of Law in that case
overlaptoa degree with those in this case and are incorporated herein by reference.

Petitioner testified that on 7/22/2004 while walking down stairs in the building in which
he worked, while walking down stairs looking for addresses in file cabinets, he inadvertently ran
into the concrete landing and knocked himself out. (Tr. 8/23/2017, pp. 39-40) Petitioner
testified that his forehead hit the concrete landing and he woke up and noticed people around
him. He noticed pain in his head, neck and shoulder. He also had a headache which he
described as terrible. (Tr. 8/23/2017, p. 41) The accident is stipulated to between the parties.
(Arb. Ex. 1)Petitioner sought medical attention from MercyWorks Ashiand Avenue location
complaining of his injuries. He was taken off work. He was seen at that Company clinic on
7/23/04, 7/26/04, and 8/2/04 when directed for PT and light duty

Importantly , the Arbitrator fEnds the treating doctor at Mercy Works, the company
clinic for city workers, immediately referred this worker to Dr. Harel Deutch, a neurosurgeon,
at Rush Medical Center for more treatment; he was first seen on August 19,2004. The treating
doctor at Mercy Works immediately took his patient off work. '

Petitioner testified that he saw Dr. Deutsch on 8/19/2004 complaining of pain in his
neck going down through his shoulder into his arm and of terrible migraine headaches. (Tr. (pp.
43-44) Perhaps like the omission above, Dr. Deutch’s intake history is devoid of recordation of

" “headache complaints as recorded history at Mercy Works and testified to assertively by the

injured worker.

Dr. Deutsch ordered an MRI of Petitioner’s cervical spine performed on 9/8/2004 (Pet.
Ex. 6, p. 41). Petitioner followed up with Dr. Deutsch on 3/10/2004 when he noted a slight right
C5-C6 disc buige with foraminal stenosis on the right side. Dr. Deutsch’s plan was to obtain an
EMG to further delineate the source of Petitioner’s pain. (Pet. Ex. 6, pp. 28-29)

On 10/21/2004, the EMG was performed which showed electrodiagnostic evidence right
median neuropathy at the wrist. The totally inaccurate history section notes that Petitioner
was injured when a cement mixer fell on his head. (Pet Ex. 6, pp. 42-43) Arbitrator notes this
errata to infer how histories in medical records progress from self-limiting , patchy to totally
inaccurate. On 10/22/2004, doctor found the EMG to be non-diagnostic and ordered a 6 week
course of physical therapy. (Pet Ex. 6, p. 25) The MRI revealed herniated C5-6 disc although
not impressive, Do PT. Consider ES! and possible a CDF at (5-6.
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On 1/21/2005 physical therapy was not of any benefit. Dr. Deutsch referred Petitioner
to Dr. Timothy Lubenow, the pain specialist at Rush Medical Center for a cervical epidural
injection, when he was diagnosed with a cervical radiculopathy. (Pet. Ex. 7, p. 2) On
2/17/2005 the injection took place. (Pet. Ex. 7, p. 8) He also treated with Dr. Tim Lubenow for
severe headaches. Dr. Lubenow referred the patient to Dr. Wang at perhaps CINN or even Rush
for further treatment of severe headaches. -

On 6/17/2005 Dr. Deutsch noted that his EMG had been nondiagnostic and the MRI was
somewhat unimpressive except for a small right-sided disc bulge at C5-6. He discussed the
possibility of surgery and his view that it would be less than 50 percent chance of improvement
with probably ACDF at C5-6. The plan was for a trial of cervical traction. (Pet. Ex. 6, p. 15} At
the 7/15/2005, exam, surgery was further discussed; Petitioner elected to proceed with the
fusion at Rush. (Pet. Ex. 6, p. 12)

On 9/1/2005 Dr. Deutsch performed the anterior cervical discectomy and fusion. it was
an anterior cervical discectomy C5-6, anterior arthrodesis at C5-C6, with anterior
instrumentation at C5-6. (Pet. Ex. 6, pp. 39-40) On 9/19/2005 Dr. Deutsch described him as
doing fantastic. Pain was reported as minimal. Headaches were gone; however, he did
continue to have some right arm pain. (Pet. Ex. 6, p. 10) He is to remain off work.

The treatment and evaluations at Mercy Works continues through this entire set of two cases;
On January 6™, 2005 Mercy released him to work with restrictions, of no lifting over 15 pounds,
No overhead lifting. The Petitioner seems to assert that Mercy Works doctor, company clinic,
is the final threshold determinant of whether the City will allow you back to work in any
capacity.

On lanuary 10,2005 , Dr. Michael Vender found significant findings through his right
upper arm with right lateral Epicon, right Dequervains disease and parthesis right hand.

Petitioner received a trigger point injection from Dr. Lubenow on 2/9/2006 and his first
stellate ganglion block from him on 2/23/2006.

Dr. Deutsch next saw Petitioner on 3/6/2006. At that time Petitioner indicated that he
-thought he was better after his surgery but continued to have severe neck pain, headache and
-right extremity pain. He recommended Petitioner foliow up with Dr. Lubenow for his pain
issues. He also recommended that Petitioner follow up with him in 6 months so x-rays could be
taken to evaluate the fusion. {Pet. Ex. 6, p. 5)

On 3/8/2006, Dr. Lubenow administered his second ganglion block and noted that Dr.
Deutsch scheduled an MR in light of Petitioner’s headaches. (Pet. Ex. 7, p. 18} Dr. Lubenow
also administered an occipital nerve block on 4/7/2006. (Pet. Ex. 7, p. 21). Petitioner did not
return to be seen by Dr. Lubenow after 4/7/2006.
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Dr. Deutsch had one addltaonal visit with Pet:tloner on 4/7/2006 where he ordered an
MR and referred him to Dr. Wang for headaches which Dr. Deutsch described as his then
primary complaint at that focused exam. Petitioner did not return for any further treatment by
Dr. Deutsch after 4/7/2006 (Pet. Ex. 8, p.6) ' :

Dr. Wang examined Petitioner on 4/12/2006. Dr. Wang notes that Petitioner had a C5-6
and C6-C7 ACDF. { only at C5-6) Dr. Wang prescribed Topamax for headache prophylaxis,
continue Maxalt for severe headaches, asked petitioner to keep a headache diary and wait for
the MRI to rule out structural lesion. A follow up visit was to occur in 30 days with the thought
" that the MRI would be completed by then. (Pet. Ex. 8, pp. 2-3) On 4/20/2006, the MRi
previously ordered by Dr. Deutsch with reference to Petitioner’s brain/ headaches was within '
normal limits. It was within normal limits. (Pet. Ex. 5, p. 40) (Pet. Ex. 9, pp. 1-2) Dr Wang of
CINN gave medical impression of post-concussion syndrome with migraine type of headaches
mixed with mild tension headaches

: There is evidence Petitioner continued to see physicians at Mercy Works. Petitioner
testified it was Mercy Works doctors that restricted him from returning to work. On May 1, 2006,
Petitioner participated in a functional capacity evaluation (Pet. Ex. 9, pg. 1). The results of the
FCE was reviewed on May 8, 2006, when Petitioner was placed at MM and discharged from
medical treatment with restrictions not to lift more than 20 Ib. and not to lift more than 5 Ib. with
his right arm. ( Px.5 page 40)

There were subsequent visits by Petitioner to MercyWorks which were specifically
requested by the pension board because of they contribute an additional 8 1/3 per cent of his
average weekly wage in addition to the amount he was being paid while receiving TTD. (Tr.
9/29/2017 p. 129}  These visits occurred on 12/28/2006, 3/20/2008, 3/2/2009, 3/1/2011,
2/28/2012, and 2/28/2013.  (Pet. Ex. 5, pp. 40-42). Mercy Works records show the company

doctor either kept the Patient off work or on significant restrictions. The records of the =

evaluations ordered by the pension board as consistent with prior opinions from Mercy Works
over the years that the patient is not released to a concrete laborer job with the City of Chicago.
Petitioner testified it was Mercy Works doctors that restricted him from returning to work. On
May 1, 2006, Petitioner participated in a functional capacity evaluation (Pet. Ex. 9, pg. 1). The
results of the FCE was reviewed on May 8, 2006, when Petitioner was placed at MMI and
discharged from medical treatment with restrictions not to lift more than 20 Ib. and not to lift
more than 5 Ib. with his right arm.

The Petitioner eventually returned to full duty as discussed infra. The section 12 doctor
for the City released the petitioner as amplified below.

Approximately 6 years later, Petitioner returned to be seen by Dr. Michael Vender on
3/5/2012 with complaints of right hand pain which he indicated had been occurring over the
past 2 months, at first gradual and then moderate to severe. He complained of numbness and
tingling with pain throughout the arm and into the shouider.
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"~ 0On 3/12/2012, the nerve conduction study showed no electrodiagnostic evidence of
bilateral uinar neuropathies across elbow or at wrist, no electrodiagnostic evidence of bilateral -
radial sensory neuropathies and no electrodiagnostic evidence of significant right cervical
radiculopathy. (Resp. Ex. 23, pp. 9-10) Dr. Vender discussed the findings with Petitioner on
3/12/2012 and released him for work on an unrestricted basis specifically regarding the
condition he treated him for at that time. Petitioner has not been seen by Dr. Vender since that
date. : '

Respondent asserts Petitioner failed to notify the Respondent that he had been given a

full duty return to work release. - However, that treatment was not for the underlying condition
post spine surgery ; In conclusion, the City of Chicago via its pension board was aware of his
restricted work status all the way through February 28, 2013.

Marlita Thomas, an adjuster for the City of Chicago Committee on Finance Workers’
Compensation section testified that she became responsible for Petitioner’s case when she
began handling cases arising from the City’s Department of Transportation in end of 2012, early
2013. (Tr. 10/20/2017, pp. 114, 118) She disputed Petitioner’s contention that getting an IME
was his idea. (Tr. 10/20/2017, pp. 124) Coventry set a section 12 exam with Dr. Daniel A
Troy. Per the records, Coventry nurse became a nurse case manager. Notably no certified
rehabilitation counsellor or return to work liaison from City was ever tendered to Petitioner as
an interloqutor.

As a result of Dr. Troy's examination, he concluded that Petitioner could
return to work full duty as of that day, 4/24/2013 and required no further testing or treatment.
(Resp. Ex. 5, p. 12} The Arbitrator considers the work conditioning protocol as treatment.

Dr. Troy also opined that even though Petitioner was capable of returning to work full duty
capacity at that time, he stated that Petitioner “could possibly benefit from four weeks of work
conditioning in order to assist returning him back to work and hopefully decrease his risk of re-
- injury. Work conditioning is not fully required.” {Resp. Ex. 5, p. 12,)

Following completion of the work conditioning, Dr. Troy issued an addendum in
response to the FCE received from NovaCare Rehabilitation dated 8/15/2013. Dr. Troy
concluded that Petitioner could return to work full duty as a laborer and that he was at MM,
{(Resp. Ex. 6) Petitioner returned to work as a concrete laborer for the City of Chicago
Department of Transportation on 3/5/2014. He continues to work there for more than 4 years
to the present dates of the hearings.

Petitioner testified that he was referred by his family doctor to a Rheumatologist
because the Aleve and Tylenol that he was taking were making him sick in his stomach. (Tr.
08/23/2017, pp. 92). The records of Dr. Lynn Meisle, a Rheumatologist, show that during his
initial visit to her on 6/29/2017, Petitioner presented as having pain “in all of his joints.” He
indicated that the pain started insidiously 2 years ago. He complains of pain in his hands,
elbows, ankles and knees. His PIP joints and left knee pain are the worst. Dr. Meisles
diagnosed Petitioner as having polyarthritis. (Resp. Ex. 21, pp. 2-3) Dr. Meisles prescribed
Meloxicam and in the follow up visit dated 8/14/2017, Petitioner reported feeling better after
having taken it. (Resp. Ex. 21, p. 5}
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On August 27, 2013, Coventry reports to Marlita Thomas that Petitioner has met the

goals necessary for him to return to work at full duty (Pet. Ex. 11, pg. 140-141). -An addendum
report from Dr. Troy allowing Petitioner to return to work at full duty was not received until
October 2, 2013 (Pet..Ex. 11, pg. 3). The results of that addendum are confirmed to Marlita
Thomas on October 7, 2013 (Pet. Ex. 11, pg. 144-145). Ms. Thomas testified with specificity and
direct answers to all questions from both attorneys. She made a posmve wutness for the
Respondent. :
Petitioner testified how it took up to four months to be allowed to return to work as it
was necessary for him to be processed. He described having to be reinstated in the Respondent’s
budget, drug tested, and finger pnnted When he was finally cleared Petitioner returned to work
on March 5, 2014, : : :

Respondent called Ashley Pak as a witness. She identified herself as an administrative
assistant in human resources in the Respondent’s water department. Pak testified how the
department had occasional needs for watchmen. She testified Petitioner was called for a
meeting regarding available positions on three occasions. She identified various documents
including a Willingness and Able form which Petitioner was asked to complete. At first, she
produced one of the three Willingness and Able forms (Resp. Ex. 1) which Petitioner completed.
She also identified other documents which listed the individuals who appeared at each such
meeting in Resp. Ex. 12 and 13. Three names are printed in blue which Ms. Pak confirmed are
three who appeared for that particular meeting who were granted the posmon of watchman. Its
utlhty is questlonabie in terms of probatwe e\ndence

On cross examination, Pak_described how the meetings were conducted. She testified
that up to 20 people are identified by the Committee on Finance for her to meet with. She
testified the Willingness and Able form was prepared by the Committee on Finance (COF). Once
the tendered forms were completed by those in attendance, (worker's choice) they were

- returned to COF where an unidentified person(s} would choose those selected for consideration:
to an available watchman position. Petitioner testified Ms. Pak told those at her meeting they
did not have to accept the watchman position. She denied she said that. Based upon her fuli
testimony and Rx 34, 35 the Arbitrator adopts the testimony of the worker, Mr. Scarpelli.
However, the notices calling him to a meeting {Resp. Exs. 34 and 35} offer him the option of
informing Ms. Pak he is not interested in the watchman position. Ms. Pak confirmed Petitioner
was not selected to be a watchman at any of the three meetings at which he appeared. Ms. Pak
did not refer Petitioner to the COF nor allow questions from attendees. :

in a non- linear analysis, the Arbitrator concludes that Ms. Pak, after conclusion of cross
examination, made a very poor witness on her own behalf. More so, after she was again called
to testify as the close of proofs date(s) were approaching and despite stellar organization,
preparation and concentration on the focused theory of TTD credit , no significant rehabilitation
of Ms. Pak was successful. She did not establish the form completion, with or without approval
by the last treating doctors who issued restrictions, actually constituted a condition precedent
to a bona fide job offer; It was mereiy passed up an administrative chain to a fmance committee-
names unknown. .
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The Arbitrator concludes the Petitioner has the right to have the doctors’ who imposed
the last restrictions upon him after serious, multiple surgeries review any potential documents
purported to be a list of duties proposed or even a bona fide job offer. Neither of which was a
proper characterization of the forms- Willingness and Able Questionnaire. That document was
only to be passed along to a City “finance committee”.

Of importance, no Rule 7110 compliance or consideration occurred.

The testimony of the Petitioner is adopted that Ms. Pak absolutely refused to give the
guestionnaire she wanted filled out ( to be sent to the Finance Committee} for some further
action — to be given then and there to the worker(s} so they may take the questionnaire to their
treating doctors for evaluation of the actual , specific medical opinion or work action on which
the worker(s) should rely upon for purposes of this questionnaire. It is axiomatic this concrete
laborer is not a medical practitioner but merely a patient -still employed by his career employer.

In this case , that surely includes the company doctor, Dr. Belier at the Mercy Works who
by inference and possibly direct testimony of the Petitioner, is clearly the gatekeeper for the City
of Chicago to allow or disallow employees of the City to be returned to work from the City’s
viewpoint.

After extensive study of all the unclear answers by Ms. Pak, many of them on cross
examination akin to a quietly spoken, simply { don’t know... , the Arbitrator finds this document
plus her testimony to not be even close to heing an offer of clear work duties, environment ,
hours et cetera- within the restrictions under which the worker was yoked by Doctors at Mercy
Works and their referred doctors namely Dr. Fernandez plus Dr. Herel Deutch.

Causal Connection (F)

‘Based upon the totality of the evidence, the Arbitrator finds that Petitioner’s conditions
of ill being relating to his cervical disc (C5-6) and resuitant surgery -are causally related to the
injuries sustained in his accident on 7/22/2004. This is based upon the totality of the evidence
including their records, reports , the opinion of Dr. Chmell plus the chain of events theory
approved by the Appellate Court also applies to the cases at bar.

Moreover, the Arbitrator finds that there is no medical evidence introduced to demonstrate
that Petitioner’s polyarthritis as first diagnosed and treated by Dr. Meisles is causally related to
the accident.

Dr. Chmeli { Pet. Ex.10) opines with clarity and distinction that Petitioner’s treatment and
conditions are causally related to the accident(s)
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Petltloner tnjured hzs head and cervscal areaon July 22 2004. The accident is stlpulated
o by the parties (Arb Ex.2). All ensuing medical treatment was for cerwcal radnculopathy at.C5-.
6 culminating an anterior cervical discectomy and. fusnon at C5-6 (Pet Ex. 6). Thus, in addition
to the opinion of Dr. Chmell and the analysis of the treating doctors records { including Mercy
Works ), the sequence of events leads to the conclusion Petitioner’s injury and resu!tant
disabilities are causally related to his accident. One of the diagnoses at Rush was post traumatic
concussion. The h|story of severe headaches is presented soon thereafter. The doctor by
inference and treatment and no inconsistent statements or differentiation. of the headache
diagnosis by Dr. Luebenow and diagnoses by Dr. Wang fully support that causation is established
by the chain of events theory in the cases at bar. Respondent has no evidence whatsoever to
rebut the above - -even from Dr. Troy or Dr. Bleier of the company clsn:c at Mercy Works.

Medical Beneﬁts )]

- Petitioner introduced evidence of amounts claimed to be due pursuant to the rights of
subrogation by Blue Cross Blue Shield of {llinois (“BCBS") arising from to payments by it for
Petitioner’s medical care in connection with this accident, pursuant to Petitioner’s wife’s
employer provided policy of group health insurance. (Pet. Ex. 14) Respondent introduced
evidence of its having negotiated with BCBS, copies of the payment made, USPS tracking
documentation showing delivery and BCBS correspondence with Respondent’s counsel. (Resp.
Ex.37) The Arbitrator finds that the amounts claimed by Petitioner to be due based upon Pet.
Ex. 13 have been compromised and pa:d by the Respondent Accordmgly, Petitioner’s claim for
medical benefits is demed :

Temporarv Benefits in Dispute {K)

‘Respondent claims its obligation to pay TTD ended on Aprill 20, 2006 {(Arb. Ex. 2}. The

Arbitrator fails to finds any adopted evidence indicating that assertion, claim for credit. On April

20, 2006, Petitioner was at Mercy Hospital for MRI of his brain (Pet. Ex. 9, pg. 1). An FCE was
performed on May 1, 2006, with the Petitioner being released from medical treatment at MMI
with limitations not to lift more than 20 pounds and not more than 5 pounds with his rtght arm
(Pet. Ex. 5, pg. 41). Therefore, given his significant restrictions there is no reason to termmate
compensation, however categor;zed on April 20, 2006

The Respondent calted many witnesse’s from whom various inferences were elicited. The
one witness upon whom Respondent most relies is Ashley Pak of City’s Department of Water. 1t
argues Petitioner would have been offered ajob as a watchman if he had completed a Willingness
and Able form without question. The Arbitrator notes Petitioner was called on three occasions
over four years for the watchman’s job. Ms. Pak testified not everyone called was offered the
job of watchman. That fact is borne out by Resp. Exs. 12 & 13. She also testified Respondent S
Comm:ttee on Fmance determmes who w;li be offered the position.
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She did not testify who makes that decision or-on what criteria that decision may be
made. She testified Petitioner was not selected in his 2007, 2008, or 2010 appearance. At no
point was compliance with Rule 7110 was enacted or was a certified vocational counsellor
retained by the City to assist both the City and the worker to restore his gainful employment with
the City. S L '

On 10/23/2007, the City of Chicago Department of Water Management (“DWM”"} sent
Petitioner a letter advising him that there is-a vacancy for the position of Watchman and that
his name has been reached on the eligibility list. He was directed to contact Ashley Pak in DWM
to indicate if he was interested or not in the position. {Resp. Ex. 34).

Christopher Qwen, the First Deputy Commissioner in the City of Chicago Department of
Human Resources testified {Tr. 10/20/2017, p. 5} Christopher Owen is an attorney and has
worked in the human resources field for 20 years. ({Tr. 10/20/2017, p. 24, 39) He testified that
he was familiar with a program with the City of Chicago involving returning duty-disabled
employees to work in the position of watchman. (Tr. 10/20/2017, p. 10)

He identified Resp. Ex. 17 as the job specification for the title watchman. (Tr.
10/20/2017, p. 6} He testified that job specification was in effect as of January 2007 and that it
was in effect through July 2011, (Tr. 10/20/2017, p. 9-10} Deputy Commissioner Owen
testified that the minimum qualification for the position of watchmen is the willingness and
ability to perform the job and that is determined by means of what they call a Willingness and
Able Questionnaire. (Tr. 10/20/2017, p. 6, 27) Training is provided by the Department, in this
case, DWM. {Tr. 10/20/2017, p. 21)

Christopher Owen testified that he did a side by side comparison of the job specification
for the title watchman (Resp. Ex. 17} against the Willing and Able Questionnaires used by DWM
in 2007, 2008 and 2010, and that he looked at them with a view toward the physical functions
and duties. (Tr. 10/20/2017, p. 13-14} Deputy Owen testified that the Willing and Abie
Questionnaires were even more specific with respect to job duties than the Job Specification
{Resp. Ex. 17)

Deputy Owen also testified that he did not believe that there were any physical duties
on the job specification (Resp. Ex. 17) that were not included on the Willing and Able
Questionnaire. (Tr. 10/20/2017, p. 91} Hence the Willing and Able Questionnaire sufficiently
informs as to the job duties of the position of watchman.

Deputy Owen testified regarding the Watchman position in 2007, 2008 and 2010, if the
person answered yes to all willing and Able Questions, they satisfied the requirement to
forward the person to HR to be processed for the job of Watchman. (Tr. 10/20/2017, p. 100)
and if they answered even one question “No” then their forms would be sent back to the
Committee on Finance and they would not be processed through HR. (Tr. 10/20/2017, p. 100)
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Ashiey Pak from DWM testified tiiat if fhe individual completes the questionnaire and
answer yes to all the able and willing questions, then they are processed for the position which
consists of bemg sent for fmgerprmts (Tr.9/29/2017, p. 166)

Mr‘ Owen testified forthrightiy, articulately, with knowiedge of the subject matter.
Nevertheless, his answers avoid any key points regarding a doctor confirming or denying a
worker’s ability to performa watchman s duties ona full time bas:s at various sites and
conditions. SR -

Deputy Commisssoner Owen testlfied that jOb descriptions were avaiiable from the
Department of Personnel or Human Resources at the time in 2007, 2008 or 2010 to pick up in
Room 1100. Mr. Owen described the job spec&ficat!on for watchman (Resp Ex. 17) as a public
document (Tr 10/20/2017 p. 83) - :

Raiph Chiczewsi(t testlfled that he is City of Chicagc DWM Asssstant Comm:ssmner in
charge of safety and security, and that the position of watchman falls under his purview. (Tr.
9/29/2017, p. 245) Assistant Commissioner Chiczewski testified that there are approximately
10-12 locations to which DWM watchman are assigned. Only 2 of those locations have
chlorine. (Tr 9/29/2017 p. 247, 248) :

Wiiiinghess and A_biiitv Questionnaire - 10/25/2007

In response to the letter that he received previously {Resp. Ex. 34}, on 10/25/2007,
Petitioner appeared at the DWM and was asked to complete the Willingness and Ability
Questionnaire. ~ As of the date that Petitioner completed this form he was at MM| with
MercyWorks restrictions of 20 pound lifting, 5 pound lifting with the right arm and no repetitive
use of the right arm. Of course, Petitioner’s testimony is that from 2006 through 2013, his
physical condition was sufficient to permit him to return to work as a concrete iaborer By all
- measures, the position of Watchman was a hght duty posntion

‘The Wilimgness and Abll;ty Questionna:re which was f;iied out by Petftaoner on
10/25/2007 was admitted in to evidence as Resp. Ex. 14. The instructions on the form
requested the individual to indicate his physical ability and willingness to do the work listed by
placing an “X” in the appropriate space for each statement question. There were lines on the
form for Yes and No answers. Petitioner failed to check either the yes or the no choice with
respect to being “able” for 7 of the 9 questions. Only 1 question was answered yes. Petitioner
answered no to question number 1 which asked his ability to: “A Watchman work in all types of
weather conditions and must wear proper clothing including steel toe work shoes/boots, safety
vests, rain gear and hard hats.” Petitioner claimed his “no” answer to this question was “per Dr.
Restrictions and MercyWorks.” Essentially, it appears to this Arbitrator the response was in
part given'. He was post cervical fusion, post upper extremities surgeries as per above. By
inference and petitioner alluding by testimony, the need for a hard hat to prevent head trauma
Was one of the sound basis for needing to obtam the form for further analysis by one or all of
the surgeons.
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tn answering the Willingness and Ability Questionnaire, Petitioner wasn’t willing

to answer yesto ques’uon number 2: “A Watchman at all DWM locations must comply with the
following: ~

Check all exterior facility doors to make sure they are properly secured.
~ Check the property perimeter to make sure that the fence line is intact.

Check all vehicle gates to make sure they are properly secured. -

Check to make sure all exterior protective lighting is in working order.

Check entire perimeter of construction site, take note of any materials or tools

that have not been secured by DWM employees and mark it in your log.

Petitioner’s answer to question number 2 was “Per Dr. " It appears the patient sincerely desired
to rely upon at least one of his original treating doctors including the company gait keeper, so
to speak, at Mercy Works to guide the patient { and even give the City Committee guidance in
the medically complex matter. Failure to simply rely upon direction of Ms. Pak to check boxes
is not at all a sign of non- cooperation in the sense of effort to return to gainful employment for
which is capable of performing.

fn answering the Willingness and Ability Questionnaire, Petitioner wasn’t willing to
answer yes to question number 4: “A Watchman must maintain a clean and safe working area
during their shift” without stating that “if it does not exceed restrictions by Dr.”

In answering the Willingness and Ability Questionnaire, Petitioner wasn’t willing to
answer yes to question number 5: “A Watchman must remain alert at all times and recognize
that sleeping will not be tolerated and may be cause for immediate dismissal.” Instead he
wrote “l am currently on med that cause me to fall asleep.” Petitioner further wrote “Med are
Zanax, Gabipentin — Both cause drozziness (sic) and may be impossible to follow.” At the time
Petitioner filled out the answer to this question, he had discontinued for treatment with all
doctors who had treated him for his work injuries. It had been 18 months since he was fast
scene. Zanax is a controlled substance and would not be refillable without being treated. The
Respondent asserts the the medical records admitted into evidence do not substantiate his
claim of being on those medications. The Respondent asserts any concerns that Petitioner
had regarding drowsiness did not deter him from regularly driving himself and his family
members to and from work each day. Petitioner testified that he’d drive his mother to work in
the morning , and pick up his wife in the afternoon. (Tr.9/29/2017, pp. 14-15)

tn answering the Willingness and Ability Questionnaire, Petitioner wasn’t willing to

answer yes to question number 6;: “A Watchman will be assigned to various shifts including 16
hour shift” without stating that “has to be cleared by Dr. due to med.”

10
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On 5/13/2008, the City of Chicago Department of Water Management (“DWM”) sent
Petitioner a letter advising him that it had identified a position of Watchman which is within his
physical capabilities. He was informed that “the City is making this job available to you.” “The
paperwork confirms that you are able to perform the job duties of Watchman. if you believe
your restrictions would prevent you from performing these duties, you MUST bring the relevant
documentation to the appointment.” He was directed to appear at the DWM location. {Resp.
Ex. 35)

in response to the letter that he received previously {Resp. Ex. 35}, on 5/19/2008,
Petitioner appeared at the DWM and was asked to complete the Willingness and Ability
Questionnaire. Petitioner was accompanied by his attorney and his father Anthony Scarpelli,
Sr., who was also a duty disabled employee who had been asked to complete the same
Willingness and Ability Questionnaire. A copy of that questionnaire has been admitted as Resp
Ex. 15. :

Petitioner changed his prior answer of 7 months previously to question 1 and indicated
that he was now able to do the following: “A Watchman work in all types of weather
conditions and must wear proper clothing including steel toe work shoes/boots, safety vests,
rain gear and hard hats.”

In answering the Willingness and Ability Questionnaire, Petitioner wasn't willing to
answer yes to question number 2: “A Watchman at all DWM locations must comply with the
following:

Check all exterior facility doors to make sure they are properly secured.

Check the property perimeter to make sure that the fence lineisintact.

Check all vehicle gates to make sure they are properly secured.

Check to make sure all exterior protective lighting is in working order.

Check entire perimeter of construction site, take note of any materials or tools
that have not been secured by DWM employees and mark it in your log.

Petitioner’s answer to question number 2 was “not sure. This is not a complete job
description.” As Deputy Commissioner Chris Owen testified, the questionnaire is in fact more
specific than the Watchman job specification. {Resp. Ex. 17) Question 2 involves principally
walking and observing, neither of which have any connection to Petitioner’s prior treatment.

in answering the Willingness and Ability Questionnaire, Petitioner changed his answer

from 2007 to state “yes” to question number 4: “A Watchman must maintain a clean and safe
working area during their shift” but added “if that is the limit of the job description.”

il
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‘In answermg the W:Ehngness and Ability Questionnaire, Petitioner wasn’t willing to
“answer yes to question number 5¢ “A'Watchman must remain alert at all times and recognize
that sleeping will not be tolerated and may be cause for immediate dismissal.” Instead his
attorney wrote “Needs doctor clearance. Need job description. Can’t answer yet.”

tn answering the Willingness and Ability Questionnaire, Petitioner wasn’t willing to
answer yes to question number 6: “A Watchman will be assigned to various shifts including 16
hour shift” without stating that “has to be cleared by Dr. due to med.”

In answering the Willingness and Ability Questionnaire, Petitioner changed his answer
from 2007 and was answered “yes” to question number 7: “A Watchman will be assigned to
various locations around the city.” Petitioner failed to answer the willingness section of
questions 4,5, and 6.

As of the date that Petitioner completed this form he remained at MM with
MercyWorks restrictions of 20 pound lifting, 5 pound lifting with the right arm and no repetitive
use of the right arm. He had not treated for more than 2 years. Respondent asserts
Petitioner’s testimony is that from 2006 through 2013, his physical condition was sufficient to
permit him to return to work as a concrete laborer.

As aresult of not answering “yes” to each question, he did not pass along the highly
structured chain of hurdles to be considered by a committee on finance to be offered a job as a

watchman, not at all clearly defined from a medical viewpoint.

Willingness and Ability Questionnaire — 7/22/2010

On 7/22/2010, Petitioner once again completed a Willingness-and Ability Questionnaire.
A copy of that questionnaire has been admitted as Resp Ex. 1. Even though the number of
questions expanded from 7 to 9 questions, Petitioner answered all questions “yes” except for 2
of them. On question number 1, which he had answered “yes” on 5/18/2008, he then changed
his answer to “no.” That question was as follows: “A Watchman work in all types of weather
conditions and must wear proper clothing including steel toe work shoes/boots, safety vests,
rain gear and hard hats.” The Respondent asserts that no restriction then in effect on its face
would have prevented Petitioner from being physically able to do what was requested in
number 1. The Arbitrator finds otherwise given the post surgical fusion state especially in
regard to the risk posed in a hard hat area.

The second question to which Petitioner answered “no” to was question 5 which

provided, “A Watchman must remain alert at all times and recognize that sleeping will not be
tolerated and may be cause for immediate dismissal.

12
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In conclusion on the issue of TTD (K) the Arbitrator finds that based upon the totality of
the evidence, , the Respondent at bar did not make an ascertainable, good faith offer of light
duty specific in duties and physical restrictions and wage to allow the Petitioner to have the
same analyzed by either MercyWorks, Dr. Deutch, Dr. Fernandez or even Dr. Vender.

The Respondent presented witnesses some of whom were more informative than
others on the factual issues in the case. However, in terms of an actual development of a
return to work plan, it was never established at any time by the City of Chicago claims
management or agency department heads or a certified rehabilitation counselor under
directive by the city to furnish services that should be deemed as a bona fide offer of
employment for which a readily stable job market exists. See National Tea.

The Petitioner is not a doctor in terms of making such decisions on a form nor capable of
making an informed decision in a post cervical and post upper extremity surgical state - as
raised on prolonged , inciteful well prepared cross examination. Many guestions were directed
on how, after the fact, the worker himself should have pieced together knowledge and better
try come up for a watchman consideration.

The facts show the case manager service was terminated. Under an approved Ruie
7110 plan this case manager may have been the interlocutor between the various departments
and contacts testified to by the Petitioner and the company clinic, clearly seen as the
gatekeeper, so to speak. Said CRC, nurse or interlocutor was not employed in obtaining an
evaluation for either a trial or full modified return to work effort at any given job in the massive
City of Chicago job array. o

T Therefore based on'the totality of thé evidence, the Arbitrator finds thattheé Petitioner ™

was temporarily totally disabled from the inclusive dates as asserted by the Petitioner in the
hearing stipulations under both cases. ' ' o o

Nature and Extent of the njury (L)

Petitioner returned to work full duty in the City of Chicago Department of
Transportation as a concrete laborer on 3/4/2014 performing the duties specified in
Respondent’s Exhibit 2. He was subsequently promoted to the position of Foreman of Laborers
on 12/15/2016. (Tr. 09/29/2017, p. 29). As of the date of this decision, Petitioner has worked
full time in his original occupation for more than four (4) years. This occupation involves heavy
lifting and forceful gripping as specified in the duties.

. Petitioner submitted the report of Dr. Samuel J. Chmell. In Dr. Chmell’s report dated
7/12/2014, Dr. Chmell concluded that Petitioner has significant permanent impairment
affecting his cervical spine. (Pet. Ex. 10)

13
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Dr. Troy’s examination of Petitioner in April 2013, showed that Petitioner had some
slight loss of lateral rotation and flexion and extension of the cervical spine, but it is overall
minimal. (this opinion minimizes the effect of a fused spine.) There were no aberrant findings
and he was overall asymptomatic throughout the exam. (Resp. Ex. 5) The NovaCare
Rehabilitation records from 8/15/2013 show an extremely high level of lifting and material
handling ~ 100 pounds lifting, 215 pounds pushing bilaterally and 232 pounds pulling bilaterally.
Petitioner met all goals for return to work full duty as a laborer for the City of Chicago {Resp. Ex.
36, pp. 609-611) and has been working in that job for more than 4 years. Petitioner has some
complaints of pain and swelling in his hands.

Based upon the totality of the evidence, the Arbitrator finds that Petitioner sustained
permanent partial disability pursuant to Section 8{d}{(2) of the Act as awarded in the Decision
in the case at bar.

Credit for Overpayment of TTD (N}
Based upon the Arbitrator’s finding on Issue (K) - TTD, and the totality of the evidence

the Arbitrator finds that the Respondenit is not entitled to any credit for overpayment of
temporary total disability.

Other — Admissibility of Stramaglio Arbitration Decision (O)

Respondent’s counsel offered Commission decisions of cases in which Petitioner
Counsel represented the respective petitioners unrelated to the cases at bar. The purpose is
surmised to be the Petitioner and his counsel is imputed with knowledge relevant to the cases
at bar. The Arbitrator is commanded to decide cases on evidence admitted in the case in
question. The Arbitrator finds other cases in which the Petitioner attorney represented workers
before the IWCC are not probative, relevant ,and, surely not admissible. This is so despite
Respondent’s assertion that because the Arbitrator may take judicial notice of a prior
Commission decision as a hearsay exception. That hearsay exception does not make other
IWCC decisions relevant. On a related aside, The Appeliate Court holds that IWCC
“Commission” decisions are not precedential upon appeal.

The Arbitrator further sayth naught.

14
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Page 1
STATE OF ILLINOIS ) 1 Affirm and adopt (no changes) O Injured Workg:ré’ Benefit Fund (§4(d))
) SS. | B Affirm with changes O Rate Adjustment Fund (§8(g))
COUNTY OF ) [ Reverse [0 Second Injury Fund (§8(c)18)
CHAMPAIGN ] PTD/Fatal denied
[0 Modify Norie of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Benjamin Smith,

Petitioner,

Vs, NO: 15 WC 35023

.Aép‘iundh Brush Se?vice, 2 0 I W C C 0 2 1 4
Respondent. - |

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of benefit rates, temporary disability
and permanent disability and being advised of the facts and law, affirms the Decision of the
Arbitrator with changes as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof, :

L FINDINGS OF FACT

The Commission hereby incorporates by reference the findings of fact contained in the
arbitration decision, which delineate the relevant facts and analyses. However, as it pertains to
permanent disability, the Commission addresses the lack of analysis in the arbitration decision
although affirming the conclusion that Petitioner is entitled to a wage differential award.

A. Accident and Medical Treatment

The record establishes that Petitioner was employed by Respondent as a Foreman.
Among other things, his duties included running power lines and equipment, performing contact
work, and using chainsaws to cut trees. To perform his duties, Petitioner used vibratory
tools/machines such as chainsaws, Barko mowers, track chippers and drove an excavator and

John Deere tractor.
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On a rarny Aprrl 3,2015 Petrtroner and a coworker were changlng the cyhnder out of an
excavator. While cartying the cylinder up a hill, Petitioner’s coworker slipped on the muddy
terrain and dropped his end of the cylinder. This caused Petitioner to drop his end, forcing the
cylinder srdeways Pet1troner s arm was tw13ted backwards and he felt a tear in his rrght e!bow

Petrtroner sought medical care as referred by Respondent and was diagnosed with rtght
medial eplcondylms After conservative care failed, Petitioner was referred to elbow specialist
Dr. Pannunzio by Respondent s claims adjuster. After diagnostic testing Petitioner was.
diagnosed with right medial epicondylitis and cubital tunnel syndrome Dr. Pannunzro testified
that both condztlons were related to the accrdent in questron

On Ju une 9 201 6, Petltroner underwent a right ulnar nerve transposmon and right medial
eplcondyiectomy with debridement of the medial conjoint tendon. Ina September 20, 2016
office note, Dr. Pannunzio noted Petitioner still had drfﬁeulty with Vibratory tools and’ mowmg
his own lawn. By October 24, 2016, Petitioner still reported issues using vibrating tools such as
a weed eater. A note from Respondent $ case management nurse confirms Respondent S
knowiedge that Petrtroner complained of numbness from his elbow to his fingers from just 10
minutes of weed-eating activity. Dr, Pannunzio nonetheless released him to full duty to see how
he responded to work, but he was to call if he had any problems. Petitioner testified that Dr.
Pannunzio encouraged hrm to try his hand usmg household tools before returrung to work

Shortly thereafter Petrtroner telephoned Dr. Pannunzro s office and mdrcated that he was
still having difficulty using vibrating tools and mowing. On November 2, 2016, Dr. Panniunzio
released Petitioner to restricted work with no use of vibrating tools or mowers. On November
11, 2016 Respondent offered him a position running a Barko mower. Petitioner declrned the
position, as it was outsrde of hrs restrrctlons

Asof November 15, 2016, Petitioner’s symptoms persrsted Dr. Pannunzro made the
restrlctrons he implemented on November 2, 2016 permanent. Dr. Pannunzio! later testified that
the restrictions were related, in part, to his medial epicondylitis condition. He also testified about
Petitioner’s condition at the time of his release in November of 2016. Dir. Pannunzro ﬁlrther
explained that Petitioner’s drrnmrshed grrp strength testmg was valrd '

On March 23,2017, Petltroner underwent a sectron 12 exa’mxnation at Respondent S
request with Dr. Merrell. Dr. Merrell diagnosed chronic ulnar neuropathy at the right elbow and
agreed that the instant accident caused Petitioner’s current right elbow condition. ‘However, Dr.
Merrell indicated that Petitioner’s elbow condition was not restricting him from returning to
work in his pre-acmdent capacity. He recommended a functional capacity evaluation and
released Petitioner to full duty, although he expressed concern with Petitioner being physically
unable to operate equipment, as there would be a significant downside if he lost control of it.

B. Physicians’ Testimony

Petitioner offered the dep'osition testimony of Dr. Pannunzio into evidence. Dr.

'Dr, Pannunzto treated Petitioner for both his eibow condition as relevant to the above~captrened claim as well as
his hand condition addressed separately inthe dec:sron issued in Case No. 17 WC 16951
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Panmiinzio testified that Petitioner first came to him on November 9, 2015 reporting that he was
carrying a heavy hydraulic cylinder up a hill, slipping and falling, and straining his right medial
forearm. After failing conservative treatment, he performed a medial epicondylectomy with
debridement of the involved tissue and neurolysrs of the ulnar nerve for cubital tunnel syndrome
Dr. Pannunzio opined that the mechanism of injury was consistent with the development of
medial eplcondyhtls and cubltal tunnel syndrome

_ Regarding work restmcuons, Dr. Pannunzio testified that Petitioner was on light duty
restrictions through October 24, 2016 at which point he was released back to regular work for a
trial period. When Petitioner returned to him on November 15,2016, Dr. Pannunzio noted -
Petitioner’s cornplaints of difficulty with his hand’ going to sleep and losing grip wherever he
was using vibrating power tools, such as a ‘chainsaw, mower, etc.”He noted that Petltloner s grip
strength was 130 on left and 80 on right (domxnant hand) and testified that if it were normal it
would have been higher than hrs non—dommant Ieft hand. :

Dr. Pannunzw beheved that Petltioner was pos31bly still havmg d1fﬁculty domg his job
because of unrecovered grip strength and previously undiagnosed and untreated carpal tunnel
syndrome He testified that it was unwise for Petitioner to return to work if he could not do so
without symptoms Dr. Pannunzio added that based on Petitioner's symptoms on November 15,
2016, Petitioner was unable to do those jobs and he was therefore given permanent restrictions.
Dr. Pannunzio also attributed the permanent restrictions to both Petitioner’s medral eplcondyhtls
-C()I‘lditi()l'l as Weli as hls carpal tunnel syndrome _ : :

On CTOSS- examznation Dr. Pannunzxo test1ﬁed that the restr:ctlons were based on use of
vibrating tools, such as chamsaws and mowers (i.e., commercial zero turn mower, push mower)
Dr. Pannunzio further stated that if Petitioner told him that he felt unsafe climbing, supporting
his own weight because he could not hold on to things, or using a chainsaw because he could not
hold on or he did not have sufficient grip to control it and prevent mj ury, that he was concerned
with those activities related to gnp strength. :

Respondent offered the deposmon testimony of Dr. Merrell into evidence. He reiterated
the opinions as stated in his Section 12 examination report Dr. Merrell diagnosed chronic ulnar
neuropathy and opined that Petitioner sustained a sprain or aggravatzon to the elbow that caused
nerve inflammation. On cross-examination, he confirmed that the mjury neeess1tated
Petitioner’s elbow surgery :

Wlth regard to Petlt:oner’s complaints related to vibratory tools, Dr. Merrell testified that
he was not aware of what tools Petitioner used “on a day-to-day basis, either at home or at
work.” He testified that it depended whether tools that vibrated substantially would aggravate
Petitioner's elbow condition. Dr. Merrell explained that Petitioner obviously has some residual
aggravation to the nerve that was moved, so if there was enough force on the arm it could be
irritated and there could be some aggravation depending on the type of work. He did not feel
that running a lawn mower or other smaller thlngs would be a particularly deblhtatmg situation.
On cross-examination, Dr. Merrell also testified that Petitioner’s decrease in gl‘lp strength was
probabiy due to his orrgmai eibow m]ury and subsequent surgery.
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Dr. Merrell testified that Petitioner could return back to basically any kind of work, but
also testified that “[t]he only caveat I put in there was I didn't -- you know, when I'm seeing
somebody in the office, I'm not seeing them operate a chainsaw. If somebody wants them to
operate a chainsaw, they need to decide, through their own, you know, occupational safety and
health people or whoever, whether the guy is safe to do it. I can't fully make that assessment is
somebody’s safe to do something like that. And so I encourage them to have that evaluation, if
there was a level of concern for them or him in that regard.”

C. Job Duties and Equipment

In addition to Petitioner’s testimony, both Petitioner and Respondent called witnesses
regarding the duties of a foreman, the physical requlrements of operating machinery in this
position, and the difficulty or ease of operating various pieces of equipment. While the
Commission incorporates by reference the findings of fact contained in the arbltratlon decision,
the foilowmg is germane to the permanency ana1y51s :

Petitlo_ner called Mr. Fivecoat as a witness. He testified that there were occasions when
Petitioner would be required to use a chainsaw. Mr. Fivecoat explained that if there were
roadside trees that were too big for the Barko machine, they would have to be cut down and
mowed with the machine. He also testified that anything by wetlands and creeks could not have
the Barko eqmpment near it and Petitioner would be expected to “cut it down and drag it out and
mow it up.’

Mr. Merithew, a Regional Supervisor called by Respondent, confirmed that when he ran
a Barko mower he occasionally used a chainsaw as well. Mr. Merithew testified that an operator
can use a chainsaw if there is nothing else to do and explained that they try to keep equipment
operators in the machine.

Respondent also called Mr. Bishop, a Foreman Operator, as a witness. He testified that
no chainsaw usage was required or even contemplated for a foreman. Mr. Bishop testified that
he and Petitioner were tasked with clearing trees and brush that encroach on power lines. To
mow the brush, he explained that 90% of the work was done with equipment, particularly a
Barko mower. Mr. Bishop testified that a Barko operator did not ever have to use a chainsaw
because he could utilize trained grounds personnel to do so. On cross-examination Mr. Bishop
admitted that a foreman would be expected to do everything including use a chainsaw.

Petitioner testified that when mowing, the Barko machine will vibrate significantly as it is
going over heavy trees and other debris including rocks. He explained that they would have to
grind all the stumps below dirt level using various machines. Anything cut with the saws had to
be ground down including tree stumps.

Respondent offered a video into evidence showing a Barko mower in operation to
suggest that the machine is easy to operate and does not vibrate. Mr. Bishop testified on direct
that the machine barely moves “once you get your mulch pile down[.]” Then on cross-
examination, he highlighted when the machine barely moves and admitted that the video only
shows a mower working an already-cleared patch of land. Thus, the value of the video in
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determining how much it vibrates and how it operates when actually clearing an encroached area
of land is severely limited. The remaining evidence relating to the difficulty or ease of operating
a Barko mower or other equipment lies in the witnesses’ testimony. Petitioner’s testimony that
the Barko mower is used to mulch trees of all sizes measuring up to 36 inches in diameter, tree
stumps, branches, and other debris is uncontroverted.

D. Additional Information

Petitioner requested, but never received, vocational rehabilitation assistance from
Respondent. Petitioner had been performing light duty work for Goodwill at Respondent’s
direction through November 11, 2016. After being released with permanent restrictions in
November of 2016, Petitioner applied for and began receiving unemployment benefits. He was
hired by Midwest Manufacturing in March of 2017. He initially earned $11.00 per hour and
earned $17.00 per hour at the time of arbitration. With regard to future earnings, Petitioner
testified that Midwest Manufacturing is a small company, thus he was unsure of his ability to
increase his wages any more than he already had.

11 CONCLUSIONS OF LAW

The Commission affirms the Arbitrator’s finding that Petitioner has established his
entitlement to benefits pursuant to section 8(d)(1) of the Illinois Workers” Compensation Act
(“Act™). In so concluding, the Commission addresses the factors required under Section 8.1b of
the Act as well as the parties” arguments centered on the validity of Petitioner’s permanent
restrictions and the job duties involved in the work offered to Petitioner thereafter.

Section 8.1b of the Act addresses the factors that must be considered in determining the
extent of permanent partial disability for accidents occurring on or after September 1, 2011, 820
ILCS 305/8.1b (LEXIS 2011). Specifically, Section 8.1b states:

For accidental injuries that occur on or after September 1, 2011, permanent partial
disability shall be established using the following criteria:

(a) A physician licensed to practice medicine in all of its branches preparing a
permanent partial disability impairment report shall report the level of impairment
in writing. The report shall include an evaluation of medically defined and
professionally appropriate measurements of impairment that include, but are not
limited to: loss of range of motion; loss of strength; measured atrophy of tissue
mass consistent with the injury; and any other measurements that establish the
nature and extent of the impairment. The most current edition of the American
Medical Association’s “Guides to the Evaluation of Permanent Impairment” shall
be used by the physician in determining the level of impairment.

(b) In determining the level of permanent partial disability, the Commission shall
base its determination on the following factors:

(i) the reported level of impairment pursuant to subsection (a);

(ii) the occupation of the injured employee;
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(iii) the age of the employee at the time of the injury;

(iv) the employee’s future earning capacity; and

(v) evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors
used in addition to the level of impairment as reported by the physician
must be explained in a written order. _

Id.

Regarding factor (i), the level of impairment contained within a permanent partial
disability impairment report, no AMA impairment rating was offered by either party
Accordmgly, the Commission gives this factor no weight. '

Regarding factor (ii), the claimant’s occupation, the record reflects that Petitioner was
employed as a Foreman for Respondent at the time of accident. He was eventually permanently
restricted from returning to his pre accuient position. Accordingly, the Comrmssron glves great
weight to this factor. .

Regal‘ding factor (iii), the record reflects that Petitioner was 37 years old at the time of
accident. Thus, he has a long work life ahead of him during which he will have to manage the
effeets of hlS 1nJury at work Accordmgly, the Commlssron glves great werght to this factor

Regardmg factor (w) the clarmant s future earning capacity, the record reflects that
Petitioner has not returned to work for Respondent and is permanently restricted from doing so.
Petitioner testified that his prospects for increasing earnings any further are limited and no
vocational evidence to the contrary was adrnltted Accordmgly, the Commission grves greater
weight to this factor

Regarding factor (v), the evidence of disability corroborated by the treating medical
records, the record reflects that Petitioner was diagnosed with right medial epicondylitis and
cubital tunnel syndrome. He underwent a right ulnar nerve transposition and right medial .
epicondylectomy with debridement of the medial conjoint tendon. As of November 15, 2016,
Petitioner was placed on permanent restrictions by Dr. Pannunzio. At that time, Petitioner
complained of difficulty with his hand falling asleep and losmg grip when using vrbratory tools.
Dr. Pannunzio opined that these restrictions were required, in part, from the effects of this i mgury
at work. The Commission affirms the finding of the Arbitrator that the opmrons of Dr.
Pannunzio are more persuasive than those of Respondent’s Section 12 examiner, Dr. Merrell. In
S0 conciuding, the Commission notes that while Dr. Merrell believed Petitioner could be released
to full duty, he nonetheless expected difficulties in Petitioner’s return to work for Respondent
Dr. Merrell was specifically concerned about Petitioner using a chainsaw, declined to opine
whether this was safe, and mentioned an occupational safety expert should evaiuate Petrtroner
Accordingly, the Comrmsswn gives greater weight to this factor.

Based on consideration of the record as a whole, and evaluating the evidence in light of
the factors required pursuant to Section 8.1b of the Act, the Commission affirms the Arbitrator’s
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permanency award However, analysis of the proprrety of the wage drfferentrai award requrres
further discussion. _

Our supreme court has expressed a preference for wage differential awards. Lenhart v.
Hlinois Workers’ Compensation Comm’n, 2015 IL App (3d) 130743WC, §43. A wage
differential award under section 8(d)(1) is intended to compensate an injured claimant for his
reduced earning capacity. Jackson Park Hospital v. Hlinois Workers” Compensation Comm’n,
2016 1L, App (Ist) 142431WC 1] 39. Section 8(d)(1) of the Act requlres that an impaired worker
meet two requirements: (1) he is “partially incapacitated from putsuing his usual and customary
line of employment” and (2) there is a “difference between the average amount which he would
be able to earn in the full performanee of his duties in the oecupatron in which he was engaged at
the time of the accident and the average amount which he is earning or is able to earn in some
suitable employment or business after the accident.” Jackson Park Hospital, 2016 1L App (Ist)
142431WC 140 (crtrng 820 ILCS 305/8(d)(1) (West 2012)). '

Respondent argues at length regardmg Petltroner s job duties asserting that Dr. Pannunzro

did not have an accurate understanding of Petitioner’s work such that the a351gned permanent
restrictions do not affect his ability to work full duty. Respondent also maintains that Petitioner
did not return to work when he was initially released to full duty for a trial period. by Dr. .
Pannunzio on October 24, 2016 and that he misled Dr. Pannunz1o in the imposition of permanent
‘work restrictions thereafter. ‘Respondent relies on Dr. Merrell’s opinion that Petitioner could
- work full duty.  While Respondent contends that Petitioner is not incapacitated from performing

his work as a foreman, or that he was offered work w1th1n his restrictions, the Commission finds
that the evrdence estabhshes othervwse :

Petrtroner testlﬁed that he drd not feei that he couid operate a mower safely and that he
tried to do lawn care at home and had difficulty even with those tasks. The medical records
confirm Petitioner’s reported complaints to Dr. Pannunzio. Petitioner also testified that he would
have to use a chainsaw at work and, contrary to Respondent s assertions, operating the Barko
mower 1nvolves substant1a1 vrbratron Mr. Flveeoat echoed Petitioner’s testimony 1n this regard

- The video offered by Responde_nt to establish that a Barko mower was wholly stable is of
little evidentiary value. Mr. Bishop admitted that the video only shows a mower working an
already-cleared patch of land. The video does not show how the machine operates when actually
clearing an encroached area. Thus, the remaining evidence relatrng to the difficulty or ease of
operating a Barko mower or other equipment lies in the witnesses’ testrmony ‘Given the
admissions of Mr, Bishop and Mr. Merithew, the Commission finds that Petitioner and Mr.
Fivecoat’s testimony more accurately reflect the day-to-day responsibilities of a foreman as well
as the physical operation of the debated machinery including a Barko mower and chainsaw.

With regard to Dr. Pannunzio’s permanent restrictions and treatment, the Commission
also notes that Respondent was aware of all of Petitioner’s complaints during treatment. Indeed,
Petitioner’s entire course of treatment was performed with the knowledge, if not in the presence
- of Respondent’s nurse case manager and by doctors, including Dr. Pannunzio, to whiom
Petitioner was referred by Respondent. The foregoing is notable with regard to the period of
September through November of 2016 durmg which Petrtroner comp}alned to Dr, Pannunzro
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about hls 1nab111ty to use personal lawn care tooIs and was contmumg to work at Goodwﬂl at
Respondent s dlrectlon - : :

’I‘hen Respondent sent Petitioner for a Section 12 examination with Dr. Merrell on March
23,2017. At his deposition; Dr. Merrell confirmed his opinion that Petitioner could return to
“work full duty, but he admitted that he did so without knowledge of the equipment that Petitioner
used at work. He also qualified his opinions with the proviso that he was concerned about
Petitioner’s use of a chainsaw and he declined to make any assessment whether Petitioner was
safe to use one. While Dr. Merrell determined that Petitioner could return to full duty work, or
any work for that matter, his admitted lack of knowledge of the types of equlpment used by
Petitioner at work undermmes the persuasweness of his qu duty re]ease opnnon :

- Dr. Pannunzm rehed in part, on Petltloner ] representatlons about his physxcal ablhues in
eventually determmmg whether permanent restrictions were necessary. ‘He did so after an initial
release back to full duty for a trial period, which Petitioner did not attempt. Respondent focuses
on this point to no productive end. The evidence establishes that Petitioner continued to work at
Goodwﬂl at Respondent s request through November 11, 2016 undermining any assertion that he
was avmdmg a return to work. Several days later, Petitioner returned to Dr. ‘Pannunzio who
reconsidered his complamts about difficulties operating personal lawn care equlpment and he
determined that the full duty work of a foreman was beyond that to which Petitioner should be

physically exposed. Dr. Pannunzio imposed permanent work restrictions on November 15, 2016
- and, when Respondent offered Petltioner work, Petitioner declined as it was outsuie of his
' permanent restrictions. - : :

Ultlmately, the ev1denee estabhshes that Petltioner S work asa foreman was for the
purpose of commercial tree and brush-clearing involving the use of commercial machmery,
particularly operation of Barko mowers and chainsaws, that involved vibration and grip strength
beyond that necessary to operate personal lawn care tools such as a weed eater. ‘The
Commission cannot conclude given the totality of the evidence that Dr. Pannunzio was misled or
unaware of the type of physical difficulties Petitioner encountered when he imposed permanerit
work restrictions at the November 15, 2016 visit. Rather, he reevaluated Petitioner’s subjective
complaints and considered that they were medically requrred and a danger to Petitioner, a
sentiment echoed by Respondent’s Section 12 examiner, Dr. Merrell. Thus, the Commission
ﬁnds that Petltloner has estabhshed the first element requ1red for a wage dlfferentlal award

'Pe’utxoner also estabhshed that he sustained an 1mpa1rment to hlS earnmgs capamty
Wages may be indicative of earning capacity, although they are not necessarily dlsposmve
Cassens Tmnsp Co. v. Industrial Comm’n, 218 1. 2d 519, 531 (2006). “[Tlhe test is the
capacity to earn, not necessarily the amount earned|.]” /d. at 531 (quoting Franklin County Coal
Corp. v. Industrial Comm’n, 398 Ill. 528, 533 (1947)). More recenﬂy, the appellate court has
stated that “whether the clazmant has sustained an 1mpa1rment of earning capacrcy cannot be
determined by simply comparing pre- and post-injury income. The analysrs requires :

* consideration of other factors, 1ne£ud1ng the nature of the post-injury employment in comparison
to wages the claimant can earnin a competltlve job market.” Jackson Park Hospital, 201 6 1L
App (1st) 142431WC 'ﬂ 45. -
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* In this case, Petitioner has estabhshed earmngs of $17 00 per hour aﬁer increases in his
salary after being hired by Mzdwest Manufacturmg inMarch of 2017. He testified that heis
unsure of his ability to increase his earnings further. No other evidence was submitted that
Petitioner could earh more. Thus, the Commission finds that Petitioner has establisheda
diminishment in his earnings capacity and the second element required fora wage dlfferentlal
award, and afﬁrms thc award for wage differential beneﬁts

In all other respects the Comm1531on afﬁrms and adopts the Dec1s1on of the Arbztrator

ITIS THEREFORE FOUND BY THE COMMISSION that Petltxoner has met his burden
of proof in relation to his current condition being causally connected to his work acc1dent :
suffered on Aprll 3 2015, - -

CITIS ORDERED BY THE COMMESSION that Respondent pay to Petltloner permanent
partial disability benefits of $107.75 per week, commencing June 29, 2018, until Petitioner
reaches age 67 or five years from the date of the final award, whichever is later, because the
1njur1es sustained caused a loss of earnmgs, as provided in sectlon S(d)(l) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petltloner
interest under §19(n) of the Act 1f any

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credzt
for all amounts paid if any, to or on behalf of Petmoner on account of said acc1denta1 injury.

Bond for the removal of thlS cause to the Clrcult Court by Respondent is hereby ﬁxed at

the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

0: 2/6/20 : BarbaraN Flores
BNF/wde
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Deborah L. Simpson
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An Application for Adjustment of Claim was filed in this matter, and-a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Urbana, on 6/29/18. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document,

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
 Diseases Act?

B. D Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. I:I What were Petitioner's earnings?

H. D What was Petitlonm s age at the time of the accident?

L. D What was Petitioner's marital status at the time of the accident?

J. D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical servnces"

K. What temporary benefits are in dzspute"

(] TPD [] Maintenance X TTD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N D Is Respondent due any credit?

I
0. L] Other

{CArbDec 210 100 W. Randolph Street #8-200 Chicago, IL 60601 312:814-6611  Toll-free 866:352-3033  Web site: wwiw nwec il gov
Downstate offices: Collinsville 618°346-3430  Peoria 309/671-3019  Rockford 813.987-7292  Springficld 217 785-7084



B. Smith v, Aspluadh Brush Service 15 WC 330623

201WCC0214

On 4/3/15, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date. an employee-employer relationship did exist between Petitioner and Respondent.

On this date. Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is causally related to the accident.

In the vear preceding the injury, Petitioner earned $45,532.59; the average weekly wage was $875.63.
On the date of accident. Petitioner was 37 years of age. married with 3 dependent children.

Petitioner has received all reésonable and necessary medical services.

Respondeﬁt has paid all appropriate charges for all reasonable and necessary medical services.

Respo-x%}cien_t%haufbe 2!
a total credit of $0.

ena creditof $0 5 TTD $0 for TPD, $0 for maintenance. and $0 for other benefits, for

Respondent is entitled to a credit of $Any under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner maintenance benefits of $583.75Aveek for 17 weeks. commencing 11/15/16
through 3/13/17. as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $275.75/week for 12 6/7 wecks. commencing 3/14/17
through 6/11/17. as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $247.75/week for 12 6/7 weeks, commencing 6/12/17
through 9/9/17, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $191.75/week for 37 5/7 weeks, commencing 9/10/17
through 5/31/18, as provided in Section 8(a} of the Act.

Respondent shall pay Petitioner maintenance benefits of $107.75/week for 3 6/7 weeks, commencing 6/1/18
through 6/28/18, as provided in Section 8(a) of the Act,

Respondent shall pay Petitioner permanent partial disability benefits, commencing 6/29/18, of $107.75/week
until Petitioner reaches age 67 or five years from the date of the final award. whichever is later. because the
injuries sustained caused a loss of earnings, as provided in Section 8(d)1 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision. and perfects a review in accordance with the Act and Rules. then this decision shall be entered as the
decision of the Commission. '

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment: however.
if an employee's appeal results in either no change or a decrease in this award. interest shall not accrue.

Michaei K. Nowak, Arbitrator Date
ICArbDec p.2

Page 2 of 9
JuL 10 2019
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| FINDINGS OF FACT

Petitioner testified that on April 3 9015 he was employed with Asplundh Bmsh Control as a foreman for
about seven years. (Trans. 14) The Petitioner testified that his job required him to run jobs, run equipment, and
cut trees with chain saws. The Petitioner testified he worked about 50 hours a week. {Trans. 15) The Petitioner
testified that on every job site he would bring a chainsaw to cut down dangerous trees, and in areas that were
inaccessible to equipment he would hand clear it using a chainsaw. He would do so on a nearly daily basis. The
Petitioner testified that the chamsaws vibrate a great dcai and the chainsaw he used was a Husqvama 372 XP he
estimated at 68, 69 cc’s in size. (Trans. 14- I’i)

The Penﬂoner also testiﬁed he would run equipment on the _]Ob sites. He described Barko mowers, w hlch
he descrzbed as a mower with a rotary head on the front of it. This mower was used for ciearmc trees, including
large trees up to a 36 inch diameter. The machine would then cund those trees up into wood chlps The
Petitioner testified that he would first use the mower to clear an area and then the chamsaws to clean up. (Trans.
18-19) The Petitioner testified the mower ran rough due to it spinning at close to 3,000 RPM and vibrates a
great deal depending on what kind of wood you are muichmcr. (Trans. 20) The Petitioner further described that
the mower would vibrate when he hit heavy trees, rocks, grind stumps down, even fences. (Trans. 23) The
Petitioner testiﬁed that he used a joyétick and foot pedals to cdhtroi the machine. (Trarﬁs. 20) -

The Petitioner a!so used an excavator to lay trees down to muleh them, The Petitioner testified that the
excavator machine did not v1b1ate (Trans, 21-22) The Petmonez also ran a John Deere 7400 tractor with a
deck on the back. He also used this to mow 6 inch dlametel trees with it. The John Deere had a steering whcel
He also testified that the John Deere vibrated a great deal due to its age. (Tr ans. 24- -25) He also used a track
chipper, which was on tracks and would 01ab a treé and then it would chip it up. He also testified that the:
machine vibrates a great deal, due to sitting on top of a wood Chlpper {Trans. 25-26)

On April 3, 2015 the Petnt10ne1 was working and had to change a cylinder out of an upper boom on an
excavator. He was canm the cylinder wzth anothe1 employee up a hill when the other worker shpped in the
mud and dropped his end. The Petitioner’s right arm twisted and he felt a tear. He reported his injury but d1d
not treat right away but his injury kept g octtmc worse. (Tran, 27)

The_'ﬁrst date of treatment, in evidence, is July 14, 2{)15, to a Dr. Dwyer who reported that Petitioner had
injured himself on April 3, 2015, while cér’ry’m s a 500 pound'cylinder- Petitioner was complaining about pain in
the posterior side of the elbow that radiates down into the foxearm Petitioner was ordered to undergo therapy
and to return in six weeks.

Peuuoner returned on Aucrus‘{ 25, 2015, with contmued 110ht e}bow complamts Dr Dwyer then referred
him to an elbow spemahst ' :

On November 11 20k5 Petxtioner reported to Dr. Pannuzio for examination.. He ga\,e his history of
going to the hospital then was referred to a Dr. Dwyer. Petitioner complame_d of medial elbow pain but no
numbness and or tingling. The impression at that time was medial epicondylitis, but he did not think that
Petitioner suffered from cubital tunnel syndrome. Dr. Pannuzio wanted to order surgery for the ep;condyhns at
that time. :
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On April 12, 2016, Petitioner developed numbness and tingling in the ring and smal} fingers. At this point
Dr. Pannuzm wanted to psoceed w 1th suroeiy to correct Petitioner’s epicondyvlitis and cubital tunnel.

On June 9, 2016, Petitioner had a right ulnar nerve transposition and right medial epicondylectomy with
debridement of medial conjoint tendon.

On June 21, 2016, Petitioner followed up and was reported to be doing nicely.

On July 25, 2016, Petitioner had another follow up but was reporting pain, he was expected to return to
work with no restrictions in one months’ time.

August 22, 2016, Petitioner was reported as doing well and performed a grip test which was noted to be
better than most patients but there was still less strength noted on the right hand compared to the left side. It
was noted that he would be released in about a month and he would be released to unrestricted activities.

On September 20, 2016, Petitioner was still reporting difficulty with vibrating tools and difficulty mowing
his Jawn. His restrictions were again continued with plans to release to full duty.

On October 24, 2016, Petitioner was still reporting problems with vibrating tools. Provocative
maneuvers for carpal tunnel were negative. Petitioner was released to full duty to see how he responded, but to
report back sooner if he had problems.

Petitioner returned on November 15, 2016 for the final time. During that exam his grip strength was
measured at 80 pounds on the right/130 pounds on the left. Dr. Pannuzio then diagnosed Petitioner with carpal
tunnel syndrome. It was opined that vibratory tools will provoke carpal tunnel. Dr. Pannuzio documented that

he is giving permanent restrictions but was unsure if the restrictions were in due, in part, to Petitioners un-treated
carpal tunnel condition.

On March 23, 2017, Petitioner attended a section 12 examination with Dr. Merrell. In his report it was
noted the April 2015 accident. In his report, Dr. Merrell opinioned that Petitioner had chronic ulnar neuropathy
at the right elbow. He agreed with Dr. Pannuzio that the original EMG test showed evidence of mild carpal
tunnel. He agreed that the April 2015 injury caused Petitioner’s injury to his right elbow. He also agreed that
vibratory tools are probably provoking carpal tunnel. But it was not related to his April 2015 incident. At this
point he recommended a FCE. He released Petitioner back to fulf duty but did note there may be some safety
issues with operating equipment or use of a chamsaw.

On August 29, 2017 Dr. Merrell was deposed. Dr. Merrell testified that the April injury did cause the
injury to Petitioner’s right elbow. (RX- 16) Dr. Merrell testified that the carpal tunnet was not related to the
April 2015 incident. (RX -17) Due to Petitioner performing well on his grip strength test, Dr. Merrell did not
think Petitioner needed restrictions as of November 2016. (RX -19) Dr. Merrell did state that he was concerned
about the use of chainsaw, and how an occupational safety expert would need to evaluate Petitioner. (RX-22)
Dr. Merrell agreed that carpal tunnel can be exacerbated by the use of vibratory tools. (RX -27) Dr. Merrell
also agreed that by exacerbate that would mean make the condition worse, and that chainsaws are a vibratory
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tool. (RX -28) Dr Merrell also agreed that a carpal tunnel release would be app: oprlate pxocedure in this clalm
(RX -28,29) : .

On March 6, 2018 Dr. Pannuzio was deposed. Dr, Pannuzio testified that Petitioner's elbow con_ditibns
of medial epicondylitis and cubital tunnel were related to Petitioner’s April 3, 2015 injury. Concerning
Petitioner’s'f' nal date of treatment, November 15, 2016, Dr. Pannuzio testified that Petitioner had diminished
grip strength that was valid. (PX’/1 11) Dr. Pannuzios restrictions given on November 15, 2016 were due to
both Pet;tloners medial epicondyhtls and thc carpal tunnel syndrome. He opmed that the eptcondyhus causcd
Petitioner’s reduced grip strength and Petitioner’s hands going to sieep using power tools was from carpal
turmel. (PX7-13). If Petitioner’s carpal tunnel swnptoms returned he would recommend Petitioner undergo
carpal tunnel surgery. (PX7-14) Dr. Pannuzio also opmed that repetitive grasping with force caused aggravation
or mdependent causation of carpal tunnel syndrome. (PX7-14) When asked if Pctttloner S occupation required
use of chamsaws and heavy machinery, Dr. Pannuzio zephed it wouid be a causatrve facto: to the deveiopment of
carpal tunnel syndrome (PX'/‘ 14, 15)

Whﬂe doing work for Respondent, Pet:tlonfn testified that he did notice that his hands would 20 numb
after using the equipment and that his symptoms would persist longer as time went on. (Trans. 39)  The
Petitioner testified that after his April 3, 2013 injury, his hand condition was easier to aggravate and it got worse,
(Trans. 40) C ' :

The Petitionél testified as he got close to being released, he did not feel he could operate a mower safely.
He testlﬁed that he had trled to do lawn care at home and had difficulty doing those activities. The Petitioner
testified that he has not been able to mow his lawn since his injury. (Trans. 32) The Petitioner did attempt to
return to Work but. he was told he did not have anything that was not zunmng vibratory machmes The
Petitioner was concerned for hIS safety and other workers safety if he was using those machines. (Trans. 34-35)
He was offered a position running the mower but did not believe he could do that position. He never heard back
from his empioyer after that point and went on unemployment. While doing a _}Ob search for unemployment he
found employment with his cuuent employer (TIEHS 35)

On cross exammation, the Petltloner was shown a copy of a text mcsséwc of which he was offered a job
on November 11, 2016. The job offer on that text was for $18.00 an hour full time using a Barko Mower. The
Petitioner testified he did get this text but he did not thmk it was within h}S restrictions. (RX-3, Trans 45-46)
On November 2, 2016, Petitioner had received permanent restrictions form Dr. Pannunzio that precluding him
from mowing. The Petitioner testified that the mower referred to on the restrictions was the same Barko mower
offered 1o ium by hrs employer. (Trans. 58)

- The Pet;txoner still suffers from tingling in his fingers, lack of grip strength, and he is still unable to mow
his lawn. (Trans. 35) ' '

Mr. Chance Fivecoat testified on behalf the Petitioner. Mr. Fivécoat is a 33 year old operating engineer
out of Local 965, (Trans. 59-60) In 2015, Mr, Fivecoat worked as a foreman for Respondent, and had been so
employed for eleven years. He worked w;th the Petitioner running crews. (Trans. 60-61) Mr. Fivecoat testified
his job was o_pe_ratmo equipment and cutting trees 50 hours a week. Mr. Fivecoat testified that his job required
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him to use a chainsaw, daily, to clear trees that were missed by the mower. He also testified that the chainsaws
vibrated a great deal. (Trans. 62) Mr. Fivecoat testified he was familiar with a 930 Barko and that operating it
would involve a great deal of vibration due to hitting rocks, tree stumps, and sometimes the teeth on the machine
would break and cause the machine to bounce and vibrate, he testified that the foreman would use the mower
daily. (Trans. 64) Mr. Fivecoat testified that all the equipment used would vibrate but the mower, Barko, was
the worst by far. (Trans. 65) Mr. Fivecoat stopped working for Respondent about three years ago and joined
the Operating Engineers Union, He testified he was fired, by Respondent for organizing the union. On cross
examination he also testified that they accused him of drinking on the job and damaging equipment but he denied
it happened.

Mr. Fivecoat's current job uses the same equipment today as he did for Respondent but on a much larger
scale. (Trans. 66) Currently he makes $45.00 an hour working in Virginia. He testified that the Petitioner could
have joined him but didn't due to his injuries. When Mr. Fivecoat traveled with the Petitioner when they worked
for Respondent, Petitioner never complained about traveling for Respondent. (Trams. 68) Mr. Fivecoat
confirmed that if someone had problems with their gr 1p that it would be a safety concern and he would not want
a worker w 1th0ut a good gnp (Trans. 74)

Michae! Bishop testified on behalf of Respondent. He is a current foreman operator for Respondent and
has worked for them since 1996. (Trans. 76) Mr. Bishop testified his current job is an equipment operator.
(Trans. 77) He estimated that 90% of his job is done with equipment, but he would hand cut big trees and clear
brush. (Trans. 78) Mr. Bishop then testified that an operator would not have to use a chainsaw because there
are ground persons who do that job. (Trans. 79} He then identified pictures that showed a 930 Barko Mulcher.
and it would be the one used by Petitioner. On a scale from 1-10 Mr. Bishop testified that a Barko mulcher
would vibrate at a 3 so long as it was in good working order. (Trans. 84, 88) Respondent then demonstrated
Exhibit 6, a video of a person operating a 930 Barko mulcher.

On cross examination, Mr. Bishiop admitted that the job site pictured in RX-4 and the video are not an
example of every type of work place operated upon by Respondent. Mr. Bishop also testified that if his crew
came to a creek, or terrain equipment could not run he would not clear those areas but an in-house crew would
then come in and do that part of the site for him. (Trans. 92) Mr. Bishop then stated that if trees needed to be
cut down they would shut down the whole job site but that sometimes his ground crews could cut down trees.
(Trans. 94-95) Mr. Bishop admitted that when Petitioner was working with Respondent he would be expected
to do everything including using a chainsaw. (Trans. 96) Concerning the video, he admitted that clearing brush
and trees was not shown in the video but the 930 Barko was only operating on already cleared ground. (Trans.
97)

Respondent also called a William Merithew a regional supervisor to testify. Mr. Merithew testified when
he worked with Petitioner and he was a general foreman. He worked with Petitioner and would operate a Barko
mower, and occasionally used a chainsaw. (Trans. 106-107) Mr. Merithew testitied that a Barko mower only
vibrated as a 1 on a scale from 1-10. He testified that the job offer of returning to work to Petitioner was one
hundred percent use of a Barko Mower. (Trans. 108) He also testified that Petitioner’s witness. Chance Fivecoat
was terminated for misuse of machinery, not for union activities. (Trans. 108-109)
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On cross examination, he admitted that crews would need to use chainsaws. (Trans. 112) Mr. Merithew
testimony 'conceming what a crew did when they came to a creek bed was in direct conflict with the testimony of
Respondent’s other witness. Mr. Merithew claimed that when a crew camé_ to a creek all parties would hand
clear the area and not bring in another crew. (Trans. 112-113) He admitted that while the union vote passed his
company never did unionize due to the fact that the union “just never followed thfough." (Trans. 115)

Petitioner was then recalled as a witness. After viewing the video in question the Petitidner_{estiﬁed that
it was an accurate depiction of clearing brush but if it had shown them hitting a mature tree the noise would
merease and the machine would vibrate as the debris hit the mower deck. (Trans. 119) The Petitioner testified
that 80 percent of the time he was mowing full trees as opposed to light brush. He also testified that his
equipment was not always in top operatmg performance and that if you broke a tooth a welder from Cat in
Hannibal Missouri would have to come out to fix it. And the company didn’t like paying those bills. (Trans. 120)
The Petltioncr stated that when it comes to clearing czeeks he agreed with Mr. Merithew's testlmom over that of
Mr. BEShOp (Trans 121)

A series of emails were entered into evidence and labeled Petitioner Exhibit 6. In said emails dating from
November 7, 2016-November 15, 2016, In said emails Petitioner’s counsel, Kevin Morrisson requested both
vocational counseling and if the Respondent will accommodate Petitioner’s restrictions. Respondent’s counsel,
Andre Fernandez, responded on November 11, 2016 and claimed that Petitioner was released to full duty work
but that Petitioner did not return to work. Petitioner’s counsel responded that he disagreed and the job offer
presented to the client was not within Petitioner’s fest;ictions but if a job was offered within his restrictions
Petitioner wouid return to work On November 15, 2016, Petitioner's counsel again requested TTD. or
vocational asszstance ' ' '

Petmoner testiﬁed that he has been working at Midwest Manufacturing since March 13, 2017. Petitioner
currently runs a robotic laser cutter. (Trans. 10) Petitioner described his job duties as typing in programs in a
computer and using a forklift to load metal onto a table. (Trans. 11) Petitioner testified he worked Monday
through Thursday from 7:00 AM to 4:30 PM, and Friday he works 7:00 AM to 11:00 AM. (Trans. 12)
Petitioner testified that his starting pay at this job was $11.00/hr. after 90 days he got a dollar raise to $12.00/hr.
After an additional 90 days he got another raise to $14.00/hr. As of June 2018 he got an additional raise to
$17.00/hr. (Trans. 13). That is the wage he was earning at the time of Arbitration. Petitioner testified his
company does not provide health insurance nor does he carry it currently. (Trans. 12) |

'CONCLUSIONS

Issue (F): s Petitioner’s current cond:twn oflll -being causallv related to the mjury

The Arbitratoz notes that with respect to the injury to Petitioner’s right arm Respondent only disputed
Petitioner’s need for permanent restrictions and not to the actual causation of the injury. Therefore, the
following decision will only address that specific issue with other causation issues were stipulated at the time of
trial. ' '

The Arbitrator finds that Petitioner’s restrictions were in part, due to his right elbow injury. This is based
upon the objectively noted reduced grip strength, in both Dr. Pannuzzio’s records and the section 12 exam of Dr.
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Merrell. Petitioner was noted to have reduced strength. It was also of note that followimg-surgery Petitioner
complained he had difficulty using home mowers, and light machinery on a few occasions. Further, the
Arbitrator notes that even though Dr. Merrell released Petitioner to work full duty, in his report he mentions that
for safety reason’s Petitioner may need to be assessed by an occupational doctor for the use of equipment and
chainsaws. In his deposition, Dr. Pannuzzio mentioned Petitioner’s safety in his explanation of why he restricted
Petitioner. The Arbitrator finds that the restrictions imposed by Dr. Pannuzzio were in part due to Petitioner’s
right efbow injury.

Issue (K): What femporary benefits are in dispute?

On November 15, 2016 Petitioner was placed at MMI for his right elbow injury and allowed to return to
work with perranent restrictions of no operating mowers or power equipment. Respondent did in fact offer
Petitioner the opportunity to return to work, but the Arbitrator notes that the job offer was in direct violation of
the restrictions placed by Dr. Pannuzio as it required Petitioner to operate a 930 Barko mower. The Arbitrator
agrees with the Petitioner that the job in question was in violation of his job restrictions. This finding is based
upon the credible testimony of the Petitioner and his witness which outweighed the evidence provided by
Respondent.

The Arbitrator was not convinced by the testimony of Mr. Bishop, Mr. Merithew, or the video provided
by Respondent. Mr. Bishop's testimony was found to be suspect and would change from question to question.
Mr. Bishop's testimony even contradicted Respondent’s other witness when discussing when trees were
removed. The video provided of a Barko was not found to be persuasive. The video shows nothing of what the
Barko was actually doing at that time of the video but simply showed a single joystick, and it was even admitted,
by Mr. Bishop, that the Barko was simply clearing an area that had already been cleared. This did not accurately
display a Barko mower did when actually clearing a wooded area, which all witnesses agreed was part of
Petitioner’s job duties. And it seems logical if the Barko mower as described that mulching trees with up to a 36
inch diameter would cause the machine to vibrate when it was doing these activities. This 1s especially true as
Petitioner in his medical records and at trial described difficulty even operating a personal lawn mower. That a
barko machine as pictures and described would also cause him difficulty is logical.

It should also be noted that when Respondent rejected Petitioner’s permanent restrictions, in November
of 2016, they did so without medical justification, and it was not until the March 23, 2017 Section 12 exam that
Respondent had justification to cease benefits. Up until the date of Respondent’s section 12 report Petitioner’s
restrictions prevented him from using a mower. Per Respondent’s testimony and evidence submitted at trial the
job offered to Petitioner was exclusively using a mower.

Petitioner's unrefuted testimony indicated that following his restricted release on November [5, 2016 he
began searching for employment. Despite requests for vocational assistance and maintenance none was
provided. On March 14, 2017, 17 weeks after his release Petitioner located employment at Midwest
Manufacturing. He continues to work there as of the date of hearing. He has worked 42 hours per week since
his initial date of hire.
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When he originally hired on March 14, 2017, He was earning $11.00 per hour. He continued to earn this
hourly wage for 90 days, or until June 11, 2017 (12 6/7 weeks). Beginning June 12, 2017, he was paid $12.00
per hour. He continued to earn this hourly wage for 90 days, or untit September 9, 2017 (12 6/7 weeks). On
September 10, 2017 he began ecarning $14.00 per hour and did so through May 31 2018 (37 5/7 weeks).
Beginning on June 1, 2018 Petitioner was paid $17.00 per hour which was his rate of pay up to the date of
hearing on June 29, 2018. June 1, 2017 through June 28. 2018 is 3 5/7 wecks.

The parties agreed that Petitioner was earning $875.63 at the time of his injury.

While earning $11.00 per hour Petitionier was eaming-S413.63 less than he was at the time of mnjury.
($11.00 per hour x 42 hours = $462.00. $875.63 - $462 = §413.63) Two thirds of that figure is $275.25.

While earning $12.00 per hour Petitioner was earning $371.63 less than he was at the time of injury.
($12.00 per hour x 42 hours = $504.00. $875.63 - $504.00 = $371.63) Two thirds of that figure is $247.75.

While earning $14.00 per hour Petitioner was carning $287.63 less than he was at the time of injury.
{$14.00 per hour x 42 hours = $588.00. $875.63 - $588.00 = $287.63) Two thirds of that figure is $191.75,

While earning $17.00 per hour Petitioner was earning $161.63 less than he was at the time of injury.
($17.00 per hour x 42 hours = §714.00. $875.63 - §714.00 = $161.63) Two thirds of that figure is $107.75.

The Arbitrator therefore awards maintenance to Petitioner as follows:

Respondent shall pay Petitioner maintenance benefits of $583.75/week for 17 weeks, commencing
11/15/16 through 3/13/17, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $275.75/week for 12 6/7 weeks, CoMmencing
3/14/17 through 6/11/17, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $247.75/week for 12 6/7 weeks, commencing
6/12/17 through 9/9/17, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $191.75/week for 37 5/7 weeks, c.ommencing
9/10/17 through 5/31/18, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner maintenance benefits of $107.75/week for 3 6/7 weeks, commencing
6/1/18 through 6/28/18, as provided in Section 8(a) of the Act.

Issue (L): What is the nature and extent of the injury?

Based upon the foregoing, the Arbitrator finds Petitioner has established his entitlement to wage
differential benefits pursuant to Section 8(d)1 of the Act.

Respondent shall pay Petitioner permanent partial disability benefits, commencing 6/29/18, of
$107.75/week until Petitioner reaches age 67 or five vears from the date of the final award, whichever is later,
because the injuries sustained caused a loss of earnings, as provided in Section 8(d)1 of the Act.
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d)
| )SS. | [ ] Atfirm with changes [ ] Rate Adjustment Fund (§8(2))
COUNTY OF ) D Reverse I:I Second Injury Fund (§8(e)18)
CHAMPAIGN | [ ] pTD/Fatal denied
D Modify None of the above

BEFORE THE ILLLINOIS WORKERS’ COMPENSATION COMMISSION

Benjamin Smith,

Petitioner,
Vs. NO: 17 WC 16951
Asplundh Tree Service,
20IWCCO0215
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, notice, causal connection,
temporary total disability, temporary partial disability, medical expenses, prospective medical
treatment and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 10, 2019, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury. :
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

- |
DATED:  apR 3 - 2020 m “(4(""

0020620 B_arbara N. Flores
BNF/mw ‘ " °
045 W of" )CL"M"""‘-‘

Deborah L. Simpson

Mtee

Marc Parker 7
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STATE OF ILLINOIS ) D Injured Workers® Benefit Fund (34(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund ($8(e}1 8)
X] None of the above

)SS.
COUNTY OF Champaign )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Benjamin Smith ' Case # 17 WC 16951
Employee/Petitioner . ' — S
V. : Consolidat_ed cases: ‘15 WC 35023

Asplundh Tree Service

Empioyer/Respondent

20 IWCC0215

An Appl:canon Jor Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak. Arbitrator of the Commission. in the city of

Urbana, on 6/29/18. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checkt_ed_ below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. [__—l Was there an employee-employer relationship?

C. IE Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E %—Was timely notice of the accident given to Respondent?

F. . Is Petitioner’s current condition of ill-being causally related to the :n;mv"
G D What were Petitioher's earnings? '
H. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
] TPD [ ] Maintenance TTD
L. D What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. l:] Is Respondent due any credit?

0. Other ls Petitioner entitled to prospective medical

ICArbDec 210 100 W Rawelolph Street 8-200 Chicago, [L 60601 312 814-6611  Toli-free 866 357-3033  Weh sire: winw.iwcr. il gov
Downstate offices: Collinsville 618:346-3430  Peoria 309-671-3019  Rockford 13 987-7292  Springfield 217 783-7654
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FINDINGS

On 11/15/16, Respondent was operating under and subject to the provisions of the Act.

On this date. an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the vear preceding the injury, Petitioner earned $45,532.59: the average weekly wage was $875.63.
On the date of accident. Petitioner was 37 vears of age. married with 3 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent ks paid all appropriate charges for all reasonable and necessary medical services,

Respondent shall; be given a credit ot $G f@)r TID %0 for TPD. $0 for maintenance. and $0 for other benetits. for
atotal credit 6£ $07 -

Respondent is entitled to a credit of SAny under Section 8(j) of the Act.

ORDER

Respondent shall authorize and pay for prospective medical care as recommended by Dr. Pannunzio. as provided
in Sections 8(a) and 8.2 of the Act.

Because temporary benefits were already awarded in Petitioner’s arm claim against Respondent. 15 WC
33023.temporary benefits in this case are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Vorice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment: however.
if an employee's appeal results in either no change or a decrease in this award. interest shali not acerue.

7/8/19

Michael K. Nowak, Arbitrator Date

ICAMDDee p 2

JuL 10 2019
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FINDINGS OF FACT

Petitioner testified that on April 3, 2015 he was emploved with Asplundh Brush Control as a foreman for
about seven years. (Trans. 14) The Petitioner testified that his job required him to run jobs, run equipment, and
cut trees with chain saws. The Petitioner testified he worked about S0 hours a week. (Trans. 15) The Petitioner
testified that on every job site he would bring a chainsaw to cut down dangerous trees, and in areas that were
inaccessible to equipment he would hand clear it using a chainsaw. He would do so on a nearly daily basis. The

Petitioner testified that the chainsaws vibrate a great deal and the chainsaw he used was a Husqvarna 372 XP he
estimated at 68, 69 cc’s insize. (Trans, 14-17). '

The Petitioner also testified he would run equipment on the job sites. He described Barko mowers, which
he described as a mower with a rotary head on the front of it. This mower was used for clearing trees, including
large trees up to a 36-inch diameter. The machine would then grind those trees up into wood chips. The
Petitioner testified that he would first use the mower to clear an area and then the chainsaws to clean up. (Trans.
18-19) The Petitioner testified the mower ran rou’gh due to it spinning at close to 3,000 RPM and vibrates a
great deal depending on what kind of wood you are mulching. {Trans. 20) The Petitioner further described that
the mower would vibrate when he hit heavy trees, rocks, grind stumps down, even fences. (Trans. 23) The
Petitioner testified that he used a joystick and foot pedals to control the machine. (Trans. 20)

The Petitioner also used an excavator to lay trees down to mulch them. The Petitioner testified that the
excavator machine did not vibrate. (Trans. 21-22) The Petitioner also ran a John Deere 7400 tractor with a
deck on the back. He also used this to mow 6 inch diameter trees with it. The John Deere had a steering wheel.
He also testified that the John Deere vibrated a great deal due to its age. (Trans. 24-25) He also used a track
chipper, which was on tracks and would grab a tree and then it would chip it up. He also testified that the
machine vibrates a great deal, due to sitting on top ot a wood chipper. (Trans. 25-26}

—On-April-3,-2015-the Petitioner-was-working -and had-tochange-a cylinder out of anupper -boomon-an—

excavator. He was carrying the cylinder with another employee up a hill when the other worker slipped in the
mud ‘and dropped his end.  The Petitioner’s right arm twisted and he felt a tear. He reported his injury but did
not treat right away but his injury kept getting worse. {Tran. 27) '

The first date of treatment, in evidence, is July 14, 2015, to a Dr. Dwyer who reported that Petitioner had
injured himself on April 3, 2015, while carrying a 500 pound cylinder. Petitioner was complaining about pain in

the posterior side of the elbow that radiates down into the forearm. Petitioner was ordered to undergo therapy
and to return in six weeks.

Petitioner returned on August 25, 2015, with continued right elbow complaints. Dr. Dwyer then referred
him to an elbow specialist. '

On November 11, 2015, Petitioner reported to Dr. Pannunzio for examination. He gave his history of
going to the hospital then was referred to a Dr. Dwyer. Petitioner complained of medial elbow pain but no
numbness and or tingling. The impression at that time was medial epicondylitis, but he did not think that
Petitioner suffered from cubital tunnel syndrome. Dr. Pannunzio wanted to order surgery for the epicondylitis at
that time.
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On April 12, 2016, Petitioner developed numbness and tingling in the ring and small fingers. At this point
Dr. Pannunzio wanted to proceed with surgery to correct Petitioner’s epicondylitis and cubital tunnel.

On June 9, 2016, Petitioner had a right ulnar nerve transposition and right medial epicondylectomy with
debridement of medial conjoint tendon.

On June 21, 2016, Petitioner followed up and was reported to be doing nicely.

On July 25, 2016, Petitioner had another follow up but was reporting pain, he was expected to return to
work with no restrictions in one months’ time.

August 22, 2016, Petitioner was reported as doing well and performed a grip test which was noted to be
better than most patients but there was still less strength noted on the right hand compared to the left side. It
was noted that he would be released in about a month and he would be released to unrestricted activities.

On September 20, 2016, Petitioner was still reporting difficulty with vibrating tools and difficulty mowing
his lawn. His restrictions were again continued with plans to release to full duty.

On October 24, 2016, Petitioner was still reporting problems with vibrating tools. Provocative
maneuvers for carpal tunnel were negative. Petitioner was released to full duty to see how he responded, but to
report back sooner if he had problems.

Petitioner returned on November [3, 2016 for the final time. During that exam his grip strength was
measured at 80 pounds on the right/130 pounds on the lett. Dr. Pannunzio then diagnosed Petitioner with carpal
tunnel syndrome. It was opined that vibratory tools will provoke carpal tunnel. Dr. Pannunzio documented that
he is giving permanent restrictions but was unsure if the restrictions were in due. in part, to Petitioners un-treated
carpal tunne} condition.

On March 23, 2017, Petitioner attended a section 12 examination with Dr. Merrell. In his report it was
noted the April 2015 accident. In his report, Dr. Merrell opinioned that Petitioner had chronic ulnar neuropathy
at the right elbow. He agreed with Dr. Pannunzio that the original EMG test showed evidence of mild carpal
tunnel. He agreed that the April 2015 injury caused Petitioner’s injury to his right elbow. He also agreed that
vibratory tools are probably provoking carpal tunnel. But it was not related to his April 2015 incident. At this
point he recommended an FCE. He released Petitioner back te full duty but did note there may be some safety
issues with operating equipment or use of a chainsaw.

On August 29, 2017 Dr. Merrell was deposed. Dr. Merrell testified that the April injury did cause the
injury to Petitioner’s right elbow. (RX- 16) Dr. Merrell testified that the carpal tunnel was not related to the
April 2015 incident. (RX -17) Due to Petitioner performing well on his grip strength test, Dr. Merrell did not
think Petitioner needed restrictions as of November 2016, (RX -19) Dr. Merrell did state that he was concerned
about the use of chainsaw, and how an occupational safety expert would need to evaluate Petitioner. (RX-22)
Dr. Merrell agreed that carpal tunnet can be exacerbated by the use of vibratory tools. (RX -27) Dr. Merrell
also agreed that by exacerbate that would mean make the condition worse, and that chainsaws are a vibratory
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tool. (RX -28) Dr. Merr ell also acieed that a carpal tunnel release would be apptopna‘ie procedure in thlb claim.
(RX -28,29) :

On March 6, 2018 Dr. Pannunzzo was deposed Dr. Pannunzio testified that Petitioner’s elbow
conditions of medial epicondylitis and cubltal tunnel were related to Petitioner’s April 3, 2015 injury.
Concerning Petitioner’s final date of treatment, November 15, 2016, Dr. Pannunzio tesnﬁed_ that Petitioner had
diminished grip strength that was valid. (PX‘]’—I 1) Dr. Pannu_nzibs restrictions given on November 15, 2016
were due to both Petitioners’ medial epicondylitis and the carpal tunnel syndrome. He olpined that the
epicondylitis caused Petitioner’s reduced grip strength and Petitioner’s hands going to sleep using power tools
was from carpal tunnel. (PX7-13). If Petitioner’s carpal tunnel symptoms returned he would recommend
Petitioner undergo carpal tunnel_surgely. (PX7-14) Dr. Pannunzic also opined that repetitive grasping with
force caused aggravation or independent causation of carpal tunnel syndrome. {PX7-14) When asked if
Petitioner’s occupation required use of chainsaws and heavy machinery, Dr. Pannunzio replied it would be a
causative factor to the development of carpal tunnel syndrome. (PX7-14,15)

While doing work for Respondent, Petitioner testified that he did notice that his hands would go numb
after using the equipment and that his symptoms would persist longer as time went on. (Trans. 39)  The

Petitioner testified that after his April 3, 2015 injury, his hand condition was easier to aggravate and it got worse.
(Trans. 40)

The Petitioner testified as he got close to being released. he did not feel he could operate a mower safely.
He testified that he had tried to do lawn care at home and had difficulty doing those activities. The Petitioner
testified that he has not been able to mow his lawn since his injury. (Trans. 32) The Petitioner did éttémpt to
return to work, but he was told he did not have anything that was not running vibratory machines. The
Petitioner was concerned for his safety and other workers™ safety if he was using those machines. (Trans, 34-35)
He was offered a position running the mower but did not believe he could do that position. He never heard back

from his employer after that point and went on unemployment. While doing a job search for unemployment he
found employment with his current employer. (Trans. 35)

On cross examination, the Petitioner was shown a copy of a text message of which he was offered a Jjob
onNovember 11, 2016. The job offer on that text was for $18.00 an hour full time using a Barko Mower. The
Petitioner testified he did get this text but he did not think it was within his restrictions. (RX-3, Trans. 45-46)
On November 2, 2016, Petitioner had received permanent restrictions form Dr. Pannunzio that precluding him
from mowing. The Petitioner testified that the mower referred to on the restrictions was the same Barko mower
offered to him by his employer. (Trans. 58)

The Petitioner still suffers from tingling in his fingers, lack of grip strength. and he is still unable t0 mow
his lawn. (Trans. 35)

Mr. Chance Fivecoat testified on behalf the Petitioner. Mz, Fivecoat is a 33 year old operating engineer
out of Local 965. (Trans 59-60) In 2015, Mr. Fivecoat worked as a foreman for Respondent, and had been so
employed for eleven years. He worked with the Petitioner running crews. (Trans. 60-61) Mr. Fivecoat testified
his job was operating equipment and cutting trees 50 hours a week. Mr. Fivecoat testified that his job requn‘ed
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him to use a chainsaw, daily, to clear trees that were missed by the mower. He also testilied that the chainsaws
vibrated a great deal. (Trans, 62) Mr. Fivecoat testified he was familiar with a 930 Barko and that operating it
would involve a great deal of vibration due to hitting rocks, tree stumps. and sometimes the teeth on the machine
would break and cause the machine to bounce and vibrate, he testified that the foreman would use the mower
daily, (Trans. 64) Mr. Fivecoat testified that all the equipment used would vibrate but the mower, Barko, was
the worst by far. (Trans. 65) Mr. Fivecoat stopped working for Respondent about three years ago and jomned
the Operating Engincers Union. He testified he was fired, by Respondent for organizing the union. On cross
examination he also testified that they accused him of drinking on the job and damaging equipment but he denied
it happened.

Mr. Fivecoat's current job uses the same equipment today as he did for Respondent but on a much larger
scale. (Trans. 66) Currently he makes $45.00 an hour working in Virginia. He testified that the Petitioner could
have joined him but didn’t due to his injuries. When Mr. Fivecoat traveled with the Petitioner when they worked
for Respondent, Petitioner never complained about traveling for Respondent. (Trans. 68) Mr. Fivecoat
confirmed that if someone had problems with their grip that it would be a safety concern and he would not want
a worker without a good grip. (Trans. 74)

Michael Bishop testified on behall of Respondent. He is a current foreman operator for Respondent and
has worked for them since 1996. (Trans. 76) Mr. Bishop testified his current job is an equipment operator.
(Trans. 77) He estimated that 90% of his job is done w ith equipment, but he would hand cut big trees and clear
brush. (Trans. 78) Mr. Bishop then testified that an operator would not have o use a chainsaw because there
are ground persons who do that job. (Trans. 79) He then identified pictures that showed a 930 Barko Mulcher.
and it would be the one used by Petitioner. On a scale from [-10 Mr. Bishop testified that a Barko mulcher
would vibrate at 2 3 so long as it was in good working order. (Trans. 84, 88) Respondent then demonstrated
Exhibit 6, a video of a person operating a 930 Barko mulcher.

On cross examination, Mr. Bishiop admitted that the job site pictured in RX-4 and the video are not an
example of every type of work place operated upon by Respondent. Mr. Bishop also testified that if his crew
came to a creek, or terrain equipment could not run he would not clear those areas but an in-house crew would
then come in and do that part of the site for him. (Trans. 92) Mr. Bishop then stated that if trees needed to be
cut down they would shut down the whole job site but that sometimes his ground crews could cut down trees.
{Trans. 94-95) Mr. Bishop admitted that when Petitioner was working with Respondent he would be expected
to do everything including using a chainsaw. (Trans. 96) Concerning the video. he admitted that clearing brush
and trees was not shown in the video but the 930 Barko was only operating on already cleared ground. (Trans.
97)

Respondent also called a William Merithew a regional supervisor to testify. Mr. Merithew testified when
he worked with Petitioner and he was a general foreman. He worked with Petitioner and would operate a Barko
mower, and occasionally used a chainsaw. (Trans. 106-107) Mr. Merithew testified that a Barko mower only
vibrated as a 1 on a scale from 1-10. He testified that the job offer of returning to work to Petitioner was one
hundred percent use of a Barko Mower. (Trans. 108) He also testified that Petitioner’s witness. Chance Fivecoat
was terminated for misuse of machinery, not for union activities. (Trans. 108 109)
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On cross exammatton he admltted that crews would need to use chamsaws (Trans 117) Mr. Mcrﬁhew
testimony concerning what a crew did when they came to a creek bed was in direct conflict with the testimony of
Respondent’s other witness. Mr. Merithew claimed that when a crew came to a creek all parties would hand
clear the area and not bring in another crew. (Trans. 112-113) He admitted that while the union vote passed his
company never did unionize due to the fact that the union “just never followed through.”™ (Trans. 115)

Peﬁtxoner was then 1ecalled as a wr{ness After viewing the video in question the Peimoner testlﬁed that '
it was an accurate depiction of clearing brush but if it had shown them hitting a mature tree the noise would
increase and the machine would vibrate as the debris hit the mower deck. (Trans. 119) The Petitioner testified
that 80 percent of the time he was mowing full trees as opposed to light brush. He also testified that his
equipment was not always in top operatmc performance and that if you broke a tooth a welder from Cat in
Hannibal Missouri would have to come out to fix it. And the company didn’t like paying those bills. (Trans. 12(})

The Petitioner stated that when it comes to clearing creeks he agreed with Mr. Merithew’s testimony over that of
Mr. Bishop. (Trams. 121)

A series of emails wére entered into evidence and labeled Petitioner E xhibit 6. In said eniails_dat'mg' from
November 7, 2016-November 15, 2016. In said emails Petitionet's counsel, Kevin Morrisson 1'equé5ted both
vocational counseling and if the Respondent will accommodate Petitioner’s restrictions. Respondent’s coun'sei
Andre Femandez responded on November 11, 2016 and claimed that Petitioner was released to full duty work
but that Petitioner did not return to work. Petmoner s counsel responded that he dlsaoreed and the Jjob offer
presented to the client was not within Petitioner’s restrictions but if a job was offered within his restrictions

Petitioner would return to work On Novembei 15, 2016, Petitioner’s counsel again 1equested TTD, or
vocational assistance.

Petitioner testified that he has been working at Midwest Manufacturing since March 13, 2017. Petitioner
currently runs a robotic laser cutter. (Trans 10) Petitioner described his job duties as typing in programs in a

computer and using a forklift to load metal onto a table. (Trans. 11) Petitioner testified he worked Monday
through Thursday from 7:00 AM to 4:30 PM, and Friday he works 7:00 AM to 11:00 AM. (Trans. 12)
Petttioner testified that his startmg pay at this job was $11.00/hr. after 90 days he got a dollar raise to $12.00/hr,
After an additional 90 days he got another raise to $14.00/hr. As of June 2018 he got an additional raise to
$17.00/hr. (Trans. 13). That is the wage he was earning at the time of Arbitration. Petitioner testified lus
company does not prowde health insurance nor doea he carry it curr ently (Trans 12}

CONCLUSIONS
Issue (C): Did an acctdent occur that arose out of and in the course of Petitmner s emplowment by
Respondent?
Issue (E): Was timely notice of the. acc:dent given to Respondent" _
Issue (F): Is Petitioner’ S current cond;tmn of ili- bemc causally related fo the mjurw"

The Arbitrator finds that Petmoner did suffer an accident within the course and scope of his employment,
Respondent was timely notified, and that Petitioner’s injury was caused by his employment with Respondent.
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Petitioner's diagnosis of right hand carpal tunnel syndrome did not occur until November 15, 2016.
Petitioner was diagnosed with carpal tunnel during treatment for another work related injury to his right shoulder
which he suffered during the course of his employment with Respondent. It is unclear how Respondent was not
put on notice of this diagnosis as it is evident that the Respondent reviewed the records, which established the
diagnosis and causation on or near this diagnosis date and even had a nurse case manager assigned to the claim at
the time., The respondent offered no evidence that they were prejudiced. In fact, their own IME even discussed
Petitioner's carpal tunne! syndrome. Therefore, the Arbitrator rules in favor of the Petitioner in regards to
notice.

With regard to the issues of accident and causation, both Petitioner’s doctor and Respondent’s Section
12 doctor agreed that Petitioner had right carpal tunnel syndrome and that the condition was aggravated by the
use of vibratory tools like chainsaws, Both doctors’ further agree carpal tunnel was present on Petitioner’s May
13, 2016 EMG, but it wasn't diagnosed until November 13, 2016. At the time of trial all testifying witnesses
agreed that Petitioner would use a chainsaw during his employment with Respondent. Mr. Bishop did say he
doesn't currently use a chainsaw, but upon further questioning admitted that Petitioner did when he was working
for Respondent. Respondent’s other witness Mr. Merithrew even acknowledged that Petitioner's job required
chainsaw use but disagreed to the amount of use. It is unclear based upon the evidence presented at trial what
Respondent is disputing. All parties’ experts agreed that carpal tunnel would be provoked or aggravated by the
use of vibratory machines like chainsaws and all parties agreed that Petitioner was required to use one on a
regular basis. The only dispute was to the degree Petitioner used a chainsaw and the Arbitrator finds the
testimony of Petitioner and Mr. Fivecoat more credible in that regard.  Therefore, with both the treating
physician and section 12 examiner in agreement the Arbitrator finds that Petitioner suffered a repetitive trauma
from his work with Respondent that manifested in carpal tunnel syndrome and that it was casually related to
Petitioner’s employment with Respondent.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
Issue (O): Is Petitioner entitled to any prospective medical care?

All medical to date, was paid with Petitioner’s 4/3/2013 injury claim, 15 WC 35023. Both Dr. Pannunzio
and Dr. Merrell testified that prospective treatment. including surgery. was appropriate for Petitioner’s carpal
tunnel syndrome. Therefore, the Arbitrator awards prospective medical for Petitioner’s carpal tunnel syndrome
for further assessment up to and including possible surgical options as recommended by Dr. Pannunzio.

Issue (K): What temporary benefits are in dispute?

Petitioner's unrefuted testimony indicated that following his restricted release on November 15, 2016 he
began searching for employment. Dr. Pannunzio opined that Petitioner’s restrictioms were based, at least in part,
on his carpal tunnel syndrome. Despite requests for vocational assistance and maintenance none was provided.
On March 14, 2017, 17 weeks after his release Petitioner located employment at Midwest Manufacturing. He
continues to work there as of the date of hearing. He has worked 42 hours per week since his mitial date of hire.

When he .originally hired on March 14, 2017, He was earning $11.00 per hour. He continued to earn this
hourly wage for 90 days, or until June 11. 2017 (12 6/7 weeks). Beginning June 12, 2017, he was paid $12.00
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per hour He continued to garn th.lS hourly w age f01 90 dd\,:, or unuk Septembu 9, ?017 (12 6 7 wec,ks) On '

September 10, 2017 he beﬂan earning $14.00 per hour and did so through May 31 2018 (37 5/7 weeks).

Beginning on June 1, 2018 Petitioner was paid $17.00 per hour which was his rate of pay up to the date of
hearing on June 29, 2018. June 1, 2017 tthLl(Fh June 28. 7018 is3 6’7 weeks.

The parues aoreed that Petltxoner was carning SS”/'J 63 at the time of his mjurv

While earmno Sll 00 per hour Petmoner was earning y $413.63 less than he was at the time of i injury.
($11.00 per hom x 42 hours = $467 00. $875.63 - 5462 = 8413 63) Two thirds of that ﬁcure is $275.25.

7 While earning 817 00 per hour Petlznoner was earning $371.63 less than he was at the time of injury.
($12.00 per hour X 47 hours = 8304 00. 3875 63 $504.00 = $371. 63) Two thirds of that ﬁoule is 8747 75.

W’nﬂe eammv 814 00 per hour Pet1t1onei was eazmnw $287.63 less than he was at the time of injury.
($14.00 per hom x 42 hours = $588.00. 3873 63 - 3388 00 = §287.63) Two thirds ofthat figure is SIQE 75.

While eaming $l7 00 per hour Pe{mones was earning S161. 63 1ess than he was at the time of mjury.
($17.00 per hour x 42 hours =$714.00. $875.63 - $714 00 =5161.63) Two thirds of that figure is 8107 75.

The Arbatlatm finds Petltlone; was entltled to TTD benefits from November 25, 2016 and TPD at
varying amounts from March 14, 2017 until June 27, 2018, the daV before the hearing. However. the Arbitrator

awarded beneﬁts in the same dollar amount in 15 WC 35023 and awarded Section 8(d)2 benefits thereafter.
Therefore further benefits f01 the samie period of time in this case are denied.
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Pagel
STATE OF ILLINOIS : ) D Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes ' D Rate Adjustment Fund (§8(g))
COUNTY OF LAKE ) Reverse Accident ' D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
[ Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Amber Beasley,
Petitioner,
VS. : NO: 19 WC 4522
Nth Degree, I W C C 0 1 6
Respondent. 2 0 2 '

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b-1) having been filed by Petitioner herein and
notice given to all parties, the Commission, after considering all issues and being advised of the
facts and law, reverses the Decision of the Arbitrator for the reasons stated below. The Commission
finds Petitioner sustained injuries that arose out of and in the course of her employment on January
22,2019. The Commission also finds that Petitioner’s current condition of ill-being regarding her
left knee, left hip, and lumbar spine is causally related to the work accident. As such, the
Commission awards reasonable and related medical expenses, prospective medical treatment, and
temporary total disability benefits relating to Petitioner’s left knee, left hip, and lumbar spine. The
Commission further remands this case to the Arbitrator for further proceedings for a determination
of a further amount of temporary total compensation or of compensation for permanent disability,
it any, pursuant to Thomas v. Industrial Comm'n, 78 111.2d 327, 399 N.E.2d 1322, 35 Hl.Dec. 794
(1980).

Findings of Fact

On the date of accident, Petitioner worked for Respondent; however, Respondent
terminated her on January 25, 2019, for reasons unrelated to the work incident. Respondent is a
contractor that builds and dismantles booths for trade shows at McCormick Place in Chicago.
Petitioner began working for Respondent in June 2018 as a customer service representative. Her
Job duties included acting as a liaison between the company’s sales representatives and exhibitors.
Petitioner also performed payroll and billing services. She had to travel to McCormick Place
approximately 50% of the time; otherwise, she worked in Respondent’s main office.

Respondent’s office is located in a large industrial/business complex. While a parking lot
services the entire complex, there are multiple parking spaces reserved for Respondent. Petitioner
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estimated that approximately five parking spaces were reserved with signs that read “Nth Degree
Reserved Parking” on the date of accident. She testified that the pictures in Petitioner’s Group
Exhibit 5 accurately depict both the condition of the parking lot on the date of accident and the
signs reserving spaces for Respondent’s use. On the date of accident, six employees, including
Petitioner, regularly worked in the office. Petitioner testified that there is no walkway from the
parking spaces to the building entrance. Instead, employees must walk through the parking lot.

Petitioner testified that her direct supervisor, Theresa Just, as well as the city manager, Gary
Wannamaker told her to park in the spaces reserved for the company. '

Under cross-examination, Petitioner agreed that the business complex includes a total of
six ‘buildings that all use the parking lot. She did not know how many individual businesses are
located in each of the six buildings and did not recall whether there was a large sign with a directory
at the entrance to the parking lot. Petitioner testified that she was only familiar with section of the
parking lot closest to Respondent’s office. She did not know if there are parking spaces in front of
each of the buildings. Petitioner testified that to her knowledge, none of Respondent’s vendors or
customers visited its office. She testified that the parking lot did not have a gate at its entrance.
Furthermore, she agreed that no guard checked vehicles or permits. There is no evidence
Respondent or the business complex issued parking permits to employees. Petitioner testified that
she usually parked in the same space each day she worked in the office. Petitioner never saw her
coworkers park in spaces other than those reserved for the company. Petitioner did not believe she
would suffer any consequences if she parked in a space that was not reserved for Respondent. She
also did not know of anyone receiving a reprimand or other punishment for parking in spaces other
. than those reserved for Respondent. Petitioner testified that while no one told her to report any
unauthorized or unknown vehicles parked in the reserved spaces, she likely would have reported
such a vehicle to a supervisor. '

Petitioner testified that there was a snowstorm a few days before the date of accident. She
testified that the weather on January 22; 2019, was cold and it was raining. She further testified

that due to the weather conditions, the pavement was icy. Petitioner went to lunch with her -

coworker (then fiancé and now husband) at approximately noon. A half hour later, they returned
to the office and parked in one of the reserved parking spaces. Petitioner was seated in the front
‘passenger seat. Petitioner testified that she slipped and fell on ice when she exited the car.
Petitioner testified,

“When I stepped-out, I stepped out with my right foot. I was on the
passenger side. I stepped with my right foot. As soon as I put my left
foot down it slipped, kind of fell behind me. I landed on my knee.
And instead of bracing forward I braced backwards because 1 felt
like I was going to fall and either hit my head on the car or the
pavement.”

(Tr. at 42-43). Petitioner testified that she limped into the office and immediately reported the
incident to her supervisor. She initially denied medical treatment; however, after completing her
work shift, her left knee and low back felt worse. She visited the ER later that ni ght. Petitioner was
not rushing and was not carrying anything work-related when she exited the car. There was no
pending meeting that required her presence. Petitioner agreed that her left knee bore the brunt of
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the imipact and she then fell back while trying to regain her balance. h

Petitioner testified that she did not know if Respondent was responsible for any
maintenance-—including snow removal-—in the parking lot. She never saw any of her coworkers
perform any maintenance duties in the parking area closest to Respondent’s office. Petitioner did
not fall when she arrived to work that morning or when it snowed a few days before her accident.
Petitioner testified that she has no knowledge regarding who owns the parkmg lot or any terms in
Respondent’s Iease

Petitioner visited the ER the same day she sustained her injury. She reported slipping on
ice and falling at around 12:30 p.m. In addition to complaining of left knee pain, Petitioner
complained of pain on the lower left side of her back when she tried to bear weight on her left
knee. A left knee x-ray was normal and the nurse practitioner prescmbed a knee 1mm0b111zer The
nurse practitioner diagnosed a back strain and left knee sprain. :

On January 23, 2019, Dr. Chhadia, an orthopedic surgeon, examined Petitioner. Petitioner
provided a consistent mechanism of injury reporting that when stepping out of her car at work, her
left leg slipped and she fell on her left knee. She reported feeling immediate pain in her left knee
and low back with pain radiating down through her left hip. Petitioner denied any pre-accident
issues. Petitioner complained of pain radiating around her entire left knee. She reported pain
radiating up to the left hip and into her back. Petitioner also complained of low back stiffness with
intermittent spasms. Dr. Chhadia diagnosed a lumbar sprain/strain, possible disc bulge, left SI joint
sprain/strain, left hip sprain, and possible left knee labral or meniscus tear. He ordered an MRI of
the lumbar spine and physical therapy. Petitioner was to continue wearing a left knee brace and
the doctor restricted Petitioner to light duty work. Between February 7, 2019, and March 29, 2019,
Petitioner attended 17 physical therapy sessions. On February 20, 2019, Petitioner returned to Dr.
Chhadia and reported her left knee and hip were improving with only occasional soreness.
However, she reported her low back pain had worsened and the pain radiated into her middle back
- She complained of pain so intense that she could not get out of bed a few days earlier. '

The March 21, 2019, MRIs of Petitioner’s lumbar spine and sacrum were both normal. On
May 15, 2019, Petitioner returned to Dr. Chhadia’s office with complaints of continued pain in her
low back, left hip, and left knee. The doctor’s physician assistant examined Petitioner and referred
her to Dr. Novoseletsky, a pain management doctor, for further treatment relating to Petitioner’s
continued lumbar spine complaints. August 6, 2019, Dr. Chhadia diagnosed a lumbar sprain/strain,
bilateral SI joint sprain/strain and sacroiliitis, a left hip strain, and a left knee strain with a possible
meniscus {ear.

Dr. Novoseletsky first examined Petitioner on August 15, 2019. On that day, Petitioner
complained of neck stiffness and low back pain. Petitioner reported a consistent mechanism of
injury to the doctor. Petitioner complained of constant low back pain. She described the pain as
non-radiating and “achy/throbbing.” She denied neck pain but reported stiffness in her neck.
Petitioner rated her pain at 8/10. The exam revealed a normal gait. Dr. Novoseletsky diagnosed
bilateral lumbar facet syndrome and recommended a left L2-5 lumbar medial branch block for
diagnostic purposes. An August 22, 2019, MRI of the left knee had the impression of multifocal
chondromalacia most notably along the patella, and the possibility of a small vertical tear at the
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jﬁnction of the posterior horn and posterior root ligament of the media_l meniscus. There are no
additional office visit notes in evidence. ' ' . .

Petitioner testified that she discussed her work restrictions with Respondent, and she
returned to work for a day and a half. She testified Respondent then terminated her on or around
Janmary 25, 2019. She has not worked in any capacity since het termination. Petitioner testified
that no doctor cleared her to return to work full duty since the work incident. She testified that her
low back condition continued to worsen during physical therapy. She has not undergone the lumbar

‘injections recommended by Dr. Novoseletsky. She wants to proceed with the recommended
injections and continue treatment for her low back and left knee. Petitioner testified that her left
knee and low back remain very painful. She wore a prescribed knee brace and back brace and
testified that her pain medication was not working during the hearing. She testified that she is
‘unable to sit or stand for prolonged periods without shifting her position periodically. Prior to the
work incident, she had no complaints regarding her left knee or lumbar spine and she was able to
perform all her work duties without complaint. o ' '

Conclusions of Law

Petitioner bears the burden of proving each element of her claim by a preponderance of the
evidence. Sisbro, Inc. v. Industrial Comm’n, 207 11l. 2d 193, 203 (2003). She must show by a
preponderance of the evidence that she suffered a disabling injury which arose out of and in the
course of her employment. /d. The phrase “in the course of employment” refers to the time, place,
and circumstances surrounding the injury. /d. To satisfy the “arising out of”’ prong, Petitioner must
show that the injury “had its origin in some risk connected with, or incidental to, the employment.”
Id. After carefully considering the evidence and relevant law, the Commission finds Petitioner met
her burden of proving her injuries arose out of and in the course of her employment.

As an initial matter, the Commission finds Petitioner testified credibly regarding her

“mechanism of injury. While Petitioner’s testimony regarding the circumstances regarding her =~ -

termination by Respondent was at best disingenuous, the Commission finds there is no evidence
disputing Petitioner’s testimony that her left knee, left hip, and low back injuries are the result of
a slip and fall on ice in the parking lot outside Respondent’s office on the date of accident.

The Commission must next determine whether Petitioner’s fall occurred on Respondent’s
premises. “Injuries sustained on an employer’s premises, or at a place where the claimant might
reasonably have been while performing his duties, and while a claimant is at work, or within a
reasonable time before and after work are generally deemed to have been received in the course of
the employment.” Suter v. Ill. Workers’ Comp. Comm'n, 2013 IL App (4%) 130049WC, q18.
Likewise, the “fact that the employer leases space and the area where the injury occurs is used by
other tenants or the public does not necessarily mean it is not the employer’s premises.” Sufer,
2013 IL App (4™) 130049WC at §34 (quoting County of Cook v. Indus. Comm'n, 165 1ll. App. 3d
1005, 1009 (1988)). Instead, the proper inquiry is whether the employer maintains and provides
the lot for its employees® use. Mores-Harvey v. Indus. Comm’n, 345 T1l. App. 3d 1034, 1040
(2004). If so, then the parking lot constitutes part of the employer’s premises. Suter, 2013 IL App
(4™) 130049WC at 30. There is no evidence regarding whether Respondent was responsible for
maintaining any portion of the parking lot or whether Respondent’s lease required the reservation



owcds2 S I A
R a0TwCC0216
of a certain number of parking spaces for its employees’ use. However, the unrefuted credible
evidence proves there were approximately five parking spaces reserved specifically for the use of
. Respondent. Petitioner testified that generally only five people were based in the office. Likewise,
' Petitioner credibly testified that her supervisors told her to park in the parking spaces reserved for
- Respondent. Petitioner only parked in the reserved parking spaces and testified she never saw
anyone other than Respondent’s employees use the reserved spaces. There is no evidence there
were alternative places for employees to park their vehicles such as available street parking in the
vicinity of Respondent’s office. Furthermore, the evidence proves Respondent’s employees could
only access the entrance to the office through the parking lot. In similar circumstances, the Hlinois
Supreme Court determined that “if the employer provides a parking lot which is customarily used
by its employees, the employer is responsible for the maintenance and control of that parking lot.”
De Hoyos v. Indus. Comm’n, 26 11l. 2d 110, 113 (1962). After analyzing the relevant facts, the
Commission finds the parking lot is part of Respondent’s premises. Thus, Petitioner did sustain an
_injury in the course of her employment. - - : ' ’ ‘

. To determine whether Petitioner’s injury arose out of her employment, the Commission
must consider the type of risk to which Petitioner was exposed. In Illinois, there are three categories
of risk to which an employee may be exposed:-1) risks distinctly associated with one’s
employment, 2) risks that are personal to the employee, and, 3) neutral risks that have no particular
employment or personal characteristics, such as those to which the general public is commonly
exposed. Dukich v. Ill. Workers’ Comp. Comm’n, 2017 IL App (2d) 160351WC, §31. However,
Hlinois courts have consistently reasoned that a risk analysis in unnecessary when the injury is the
direct result of a hazardous condition on the employer’s premises. Instead, courts have deemed
injuries resulting from a hazardous condition or defect such as ice on the employer’s premises to
be “risks distinctly associated with the employment.” See, Dukich, 2017 IL App (2d) 160351WC
at 940. Based on Petitioner’s credible and unrefuted testimony, the Commission finds Petitioner’s
injuries are the direct result of a hazardous condition on Respondent’s premises and therefore arose
out of her employment. For the foregoing reasons, the Commission reverses.the Decision of the
~Arbitrator and finds Petitioner met her burden of proving she sustiined a compensable injury
arising out of and in the course of her employment,

- The Commission must also address the question of whether Petitioner’s current condition
of ill-being is causally related to the work injury. After carefully reviewing the totality of the
evidence, the Commission finds Petitioner sustained a lumbar sprain/strain, bilateral SI joint
sprain/strain, a left hip strain, and a left knee strain with a possible meniscus tear due to the work
accident. It is clear that Petitioner slipped and fell on ice. The medical evidence corroborates
Petitioner’s testimony that she sustained injuries to her left knee, Ieft hip, and lumbar spine when
she fell. While the MRIs of her lumbar spine and sacrum were normal, Petitioner’s consistent
complaints of low back pain are well-documented throughout the medical records. Additionally,
Petitioner’s treating physicians noted objective findings supporting Petitioner’s complaints
regarding her lumbar spine and left knee in particular. In the absence of any evidence suggesting
Petitioner’s current complaints regarding her low back, left knee, and left hip are not related to the
work accident, the Commission finds Petitioner’s current condition of ill-being regarding those
specific body parts is causally related to the work injury.

‘However, the Commission finds Petitioner did not meet her burden of proving her more
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recent complaints regarding her cervical spine are causally related to the work accident. There is
no evidence of any complaints of pain or stiffness in Petitioner’s neck prior to August 2019, or
seven months after the work incident. Given this significant delay in any cervical complaints,
Petitioner failed to prove by a preponderanc_e of the evidence that she sustained an injury to her
cervical spine due to the January 22, 2019, work accident. S

As Petitioner’s current condition of ill-being regarding her lumbar spine, left knee, and left
hip 1s causally related to the work accident, the Commission must award appropriate medical
expenses. The Commission finds Respondent is liable for any outstanding medical expenses for
reasonable, necessary, and causally related treatment for Petitioner’s lumbar sprain/strain, bilateral
S1 joint sprain/strain, left hip strain, and left knee strain with a possible meniscus tear through the
date of hearing, November 19, 2019. The Commission denies all medical expenses for treatment

relating to Petitioner’s cervical spine complaints.

After carefully considering the totality of the evidence, the Commission finds Petitioner
has not yet reached maximum medical improvement for her injuries relating to this work accident.
Petitioner continues to suffer from significant complaints regarding her left knee and lumbar spine
in particular. She testified that she would like to continue treatment for her injuries and wants to
proceed with the lumbar medial branch block recommended by Dr. Novoseletsky. Therefore, the
Commission finds Petitioner is entitled to the recommended left lumbar medial branch block at
L2-L5. : -

Finally, the Commission finds Petitioner has met her burden of proving she is entitled to
temporary total disability (“TTD”) benefits. It is undisputed that Petitioner has not returned to
work in any capacity since January 25, 2019. None of Petitioner’s treating physicians have cleared
her to return to work full duty since the work accident. Respondent terminated Petitioner for
reasons unrelated to the work incident on January 25, 2019; consequently, it is undisputed that
Respondent has not accommodated Petitioner’s work restrictions since that date. Petitioner’s
weekly TTD rate is $515.78. The Commission finds Petitioner is entitléd to TTD benefits from
January 26, 2019, through November 19, 2019, totaling 42-4/7 weeks. Thus, Respondent shall pay
$21,957.27 in TTD benefits to Petitioner.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 2, 2020, is reversed in its entirety.

IT IS FURTHER ORDERED that Petitioner sustained an accident that arose out of and in
the course of her employment on January 22, 2019, '

IT IS FURTHER ORDERED that Petitioner’s current condition of ill-being relating to her
lumbar spine, left knee, and left hip is causally related to the January 22, 2019, work accident.
Petitioner’s cervical spine complaints are not causally related to the work accident.

IT IS FURTHER ORDERED that Respondent shall pay outstanding reasonable and
necessary medical charges that relate only to treatment for Petitioner’s lumbar sprain/strain,
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bilateral SI joint sprain/strain, left hip strain, and left knee strain with a possible meniscus tear, as
provided in Sections 8(a) and 8.2 of the Act. Respondent is not liable for charges relating to
Petitioner’s cervical spine complaints. ' '

IT IS FURTHER ORDERED that Respondent shall approve and pay for reasohable and
necessary prospective medical treatment in the form of the lumbar medial branch block
recominended by Dr. Novoseletsky. '

~ IT IS FURTHER ORDERED that Respondent shall pay Petitioner temporary total
disability benefits of $515.78/week for 42-4/7 wecks, commencing January 26, 2019, through
November 19, 2019, as provided in Section 8(b) of the Act. '

IT IS FURTHER ORDERED that Respondent shall receive credit for all amounts paid, if
any, to or on behalf of Petitioner on account of said accidental _i_njury.

IT IS FURTHER ORDERED that this case be remanded to the Arbitrator for further
proceedings consistent with this Decision, but only after the latter of expiration of the time for
filing a written request for Summons to the Circuit Court has expired without the filing of such a
written request, or after the time of completion of any judicial proceedings, if such a written request
has been filed.

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n)
of the Act, if any.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $43,500.00. The party commencing the proceedings for review in the Circuif Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Coutt.

oatep.  APR 3 - 2020

d: 3/24/20 | /
TIT/ds T
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Maria E. Portela
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I disagree with the majority’s opinion reversing the decision of the Arbitrator. Based on
the evidence presented, 1 would affirm the Arbitrator’s decision finding Petitioner failed to prove
her accident arose out of and in the course of her employment when she slipped and fell in a
_parking lot, but using a different legal analysis. |

To obtain compensation under the Act, a claimant must show, by a preponderance of the
evidence, that he suffered a disabling injury that arose out of and in the course of his employment.
Baggett v. Industrial Comm’n, 201 Il 2d 187, 194 (2002). An injury arises out of one’s
employment if it originated from a risk connected with or incidental to, the employment and
involved a causal connection between the employment and the accidental injury. /d. The phrase
“in the course of” refers to the time, place and circumstances under which the accident occurred.
Orsini v. Industrial Comm'n, 117 111 2d 38, 44, 509 N.E.2d 1005, 1008 (1987).

The decisive issue in parking Iot cases usually is whether or not the lot is owned by the
employer or controlled by the employer or is a route required by the employer, Maxim's of lllinois,
Inc. v. Industrial Comm'n., 35 111. 2d 601, 604, 221 N.E.2d 281 (1966). The employer’s control or
dominion over the parking lot is a significant factor in the analysis. Joiner v. Industrial Comm ‘n,
337 Ill. App. 3d 812, 816 (2003). The supreme court has also recognized that "[r]ecovery has ***
been permitted for injuries sustained by an employee in a parking lot provided by and under the
control of an employer. (emphasis added) lllinois Bell Telephone Co. v. Industrial Comm'n, 131
M. 2d 478, 484 (1989).

In determining whether the parking Iot exception to the general premises rule applies, the

issue is whether the employer "provided" the parking lot in question to its employees. To determine

- whether a parking lot was “provided”, the following factors are to be considered: (1) whether the

parking lot was owned by the employer, (2) whether the employer exercised control or dominion

over the parking lot, and (3) whether the parking lot was a route required by the employer. Walker

Bros.v. Ill. Workers' Comp. Comm'n, 2019 IL App (1st) 181519WC, P23, P23, 2019 IL App (1st)
181519W, 2019 11l. App. LEXIS 812, *14

In the present case, Petitioner sustained injuries after slipping on ice while exiting the
passenger side of a vehicle after retumning from lunch. (T. 32) The vehicle was parked in the
parking ot in an industrial complex known as Elmhurst Metro Court Business Park where there
were multiple businesses, including Respondent. (T. 55, 56) There were 6 buildings in that parking
lot and there was parking surrounding each building. (T. 55, 56) A “pseudo” street passed between
two large sections of the buildings. (T. 57) There were two entrances to the business park, and
both were off public streets. (T. 57) During the time Petitioner worked there, from June 2018 to
January 2019, she saw vendors, trucks and other cars going through the parking lot. (T. 58) There
was nothing restricting the public from entering the business park. (T. 58) There was no gate and
no guard checking business tags. (T. 58, 59) Petitioner was not required to have a vehicle tag to
park in the lot and was not required to register her license plate in order to park in the lot. (T. 72)
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Petitioner testified there were 5 to 6 parking spots reserved for employees of Respondent,
(T. 59) Petitioner further testified there were only 5 signs in the parking Iot reserving the parking
spots. (T. 34) These 5 signs stated, “Nth Degree Reserved Parking”. (PXB) These spots were
reserved exclusively for employees of Nth Degree. (T. 34) Petitioner testified she was told by her
supervisor to park in the spots that were for Nth Degree. (T. 38) Petitioner further explained,
“...There were other people in this complex, so that’s why they have those spots reserved.” (T.
38) , S _ : : - ' -

On cross examination, Petitioner agreed she was not told to park in a specific spot. (T. 59)
Most of the time she parked in the same spot every day. (T. 59) If Petitioner had parked in one of
the parking spots other than the ones marked for employees of Nth Degree, there were no
consequences. (T. 70) Petitioner had no knowledge of anyone being reprimanded or punished if
they parked in another spot. (T. 70) ' ' :

Here, Petitioner failed to prove by a preponderance of the evidence Respondent “provided”
the lot. First, there is no evidence Respondent owned the parking lot. In fact, Petitioner testified
she did not know who owned it. ' - '

Second, there was no evidence Respondent exercised control, dominion, maintained, or
contributed to the maintenance of, the parking lot. Petitioner testified she never saw a snow
removal truck or anyone in the parking lot salting or removing ice or snow. (T.88-89) Petitioner
never saw anyone from the other businesses removing ice and snow in the lot. (T. 90) There was
no evidence showing Respondent was responsible for maintaining the parking lot or any section
thereof, i.e. no lease agreement was admitted, or witness testimony presented, proving Respondent
was responstble for maintaining the lot.

Moreover, Petitioner admitted on cross examination she was not told to park in a specific
spot. (T. 59) Furthermore, if she parked in one of the spots other than the ones reserved for “Nth
* Degree”, there would not have been consequences, reprimands or punishment. (T. 70) From her
testimony, Petitioner was free to park in the reserved spot or any other spot in the parking lot. The
spots were not “assigned” parking spots but rather perks for the convenience of its employees.

Finally, the route Petitioner selected was not required by Respondent. The office is in a
large industrial complex that houses 6 buildings that is open to the public. There is a main entrance
to the building and a warehouse entrance. Petitioner would walk through the parking lot and into
the main entrance. This is the same entrance used by the public. The location where Petitioner’s
vehicle was parked was not required by Respondent. Ergo, the path Petitioner selected was of her
own choosing. Petitioner did not present evidence that she was required to use a certain route.

Petitioner failed to prove the parking lot was “provided” by Respondent. For this reason,
the Arbitrator’s finding should be affirmed. Thus, I respectfully dissent.

Kathryn A. Doerries
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was ‘mailed to each party.

Petitioner filed a Petition for an Immediate Hearing Under Section 19(b-1) of the Act on October 10, 2019.
Respondent filed a Response on none. The Honorable Chnstme M. Ory, Arbitrator of the Commmission, held a4

mty of Wheaton. Aﬂer revzewmg ail of the evidence presented, the Arbitrator hereby makes ﬁndmgs on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the IHinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

X Was timely notice of the accident given to Respondent?

X Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D What was Petitioner’s age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

X Is Petitioner entitled to any prospective medical care?

X What temporary benefits are in dispute?
L1TPD | ["] Maintenance X TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

FEEQTEY oW

o

ICArbDecl9(b-1} 2/16 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On the date of claimed accident, January 22, 2019 Respondent was operating under and subject to the
provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On thIS date, Petmoner did not sustain an accident that arose out of and in the course of employment.
Tlmeiy notlce of thlS acc1dent was glven ‘to Respondent.

Petitioner's current condition of 111 bemg is not causally related to the accident.

in the year preceding the injury, Pe_:tm(_)ner eamed $24,757.64, the average weekly wage was $773.68.
On the date of accident, Peti.tionéf Was 24 years of age ;S'ingle With 2 dependent children.

Respondent does not owe for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a
total credit of $0.

Respondent js entitled to a credit of $0 under Section 8(j) of the Act.
ORDER
Petitioner failed to prove she was injured in an accident on January 22,2019, that arose out of and in the course of

her empioyment w1th respondent

Pet1t1oner s clalm is hereby demed and case is dlsrmssed

RULES REGARDING APPEALS Unless a party 1) ﬁlcs a Petztzon for Review within 30 days after receipt of this decision;
and 2) certifies that he or she has paid the court reporter $604.80 or the final cost of the arbitration transcript and
attaches a copy of the check to the Petition; and 3) perfects a review in accordance with the Act and Rules, then
this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in elther no ch ge or a decrease in this award, interest shall not accrue.

M,ww Wﬁ/

Signature of Arbitrator

December 30, 2019
Date -

KCAbDecl9(b-1) p. 2

JAN 2 - 2020
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Amber Beasley )
Petitioner, )
Vs, ) No. 19 WC 4522
Nth Degree )
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ADDENDUM TO ARBITRATOR’S DECISION
FINDINGS OF FACTS AND CONCLUSIONS OF LAW

A pre-trial conference was held on October 29, 2019; no one appeared on behalf of the
respondent although proper notice was provided under the provisions of §19 b 1 of the Act. This
matter proceeded to hearing under the provisions of §19 b 1 on November 19, 2019 in Wheaton.
Proofs were reopened in Chicago on December 6, 2019 for purposes of conforrmng the exhibits
to Supreme Court Rule 138.

The parties agree that on January 22, 2019, petitioner and respondent were operating
under the Illinois Worker’s Compensation or Occupational Diseases Act and that their
relationship was one of employee and emiployer. The parties agree petitioner’s earnings inthe
year pre-dating the accident was $24,787.64 and her average weekly wage, calculated pursuant
to §10, was $773.68.

At issue in this hearing is as follows:

1. Whether the petitioner sustained accidental njuries that arose out of and in the course of
her employment with respondent.

2. Whether petitioner gave timely notice of the accident.

3. Whether petitioner’s current condition of ill-being is causally connected to the claimed
injury.

4. Whether respondent is liable for medical bills.

5. Whether petitioner is entitled to temporary total disability.

STATEMENT OF FACTS

Petitioner testified she was last employed by respondent on January 25, 2019 when she was
terminated due to her inability to travel. Respondent is an exhibitor appointed contractor; they
build and dismantle booths and exhibits at McCormick Place. Petitioner was employed by
respondent as a customer service representative. As such, she was liaison between sales reps and
exhibitors. She was required to travel to McCormick Place which she did fifty percent of the time.
She had been employed by respondent since June 20, 2018.

On January 22, 2019, petitioner was returning from lunch at approximately 12:30 PM. As
she stepped out of the car she slipped and fell onto her left knee. She braced herself with her arms
behind her so she would not fall on her head. The parking lot where petitioner fell was an industrial
complex, with designated parking spots for respondent’s employees. Petitioner identified photos
of the parking lot and parking spots as PX.5 and 5a. Petitioner had been directed by her supervisor
Theresa Just and the city manager, Gary Wannamaker to park in these spots identified for
respondent’s employees. Petitioner could only use the main entrance to enter respondent’s
building.

Page1of3
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Petitioner testified it had snowed a few days before January 22, 2019. On January 22,
2019, it was cold and rainy and everything had turned to ice. She slipped on ice as she exited the
vehicle on the passenger’s side. She then limped inside and a co-worker, Carrie, went and got an
ice pack from Walgreen’s. She reported her accident to Tom Keller who told her to call the nurse -
triage. The nurse triage asked if petitioner needed medical assistance; which petitioner declined.

By the time petitioner left for home that day, she had pain in her left knee and lower back.
That evening her fiancé took her to the emergency room at Delnor Hospital. X—rays'Were taken of
her left knee and back. She went to Suburban Orthopaedics on January 23, 2019, where she saw
Dr. Ankur Chhadia. Dr. Chhadia prescribed physical therapy and pain medications; she was also
given work restrictions. She returned to work with the restrictions and worked a day and a half
when she was fired. She remains under work restrictions by Dr. Chhadia. '

Physical therapy was initiated on February 7, 2019. Her back got worse.  She underwent
a lumbar MRI on March 21, 2019. Dr. Chhadia also referred her for a MRI of her left knee and
referred her to Dr. Novoseletsky. ~ She saw Dr. Novoseletsky on August 15, 2019, who
recommended lumbar spine injections. She has yet to obtain the injections as the insurance
company had not approved payment. She obtained a MRI of the left knee on August 22, 2019.
She wishes to receive the injections and additional treatment from Suburban Orthopaedics.

" She reported she was in a lot of pain in her left knee and was wearing a prescribed brace.

She reported she had pain in her low back and was also wearing a back brace,

On cross-examination, petitioner agreed she had been written up for absenteeism. She
agreed she had a discussion concerning her ability to travel for work prior to the claimed work
‘accident. She denied she was to complete paperwork regarding her termination when she returned
from lunch on January 22,2019. = = . - ' - :

Northwestern Memorial Delnor Hospital Records & Bill (PX.1) . -
Petitioner was seen in the emergency room on January 22, 2019 after reportedly slipping

on snow or ice suffering a sprain/strain to her left knee and lower back. She was released to return

to work on January 24, 2019. The bill for services rendered was $2,156.75. -

Valley Emergency Care Management Bill PX.2)
The bill for services rendered by the emergency room physician on January 22,2019 is
$1,034.00. - - : ' o :

Radiology Subspecialist of Northern Illinois Bill (PX.3)
The radiologist bill for services rendered on January 22, 2019 is $47.00.

Suburban Orthopacdics Records & Bills (PX.4) _ : _

Petitioner was initially seen at Suburban Orthopaedics by Dr. Chhadia on January 23, 2019
after reportedly slipping while getting out of her car at work on January 22, 2019. She was
diagnosed with left S joint sprain/strain, left hip sprain/strain and possible labral tear and possible
meniscus tear of the left knee. She was placed on light duty. o

She was seen by Dr. Chhadia on February 20, 2019, March 27, 2019, May 15, 2019 and
August 6,2019. She was also seen by Dr. Novoseletsky on Angust 15, 2019, who recommended
injections. The MRI was reported as normal. She also underwent physical therapy.

Medical bills total $18,267.92. :

-Page20f3
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Photos of Scene (PX.5)

Petitioner identified the photos as the way the parking lot was on the day she fell on January
22,2019,

Petitioner’s 19b 1 Petition (PX.6)
The petition was filed on October 10, 2019

Return Receipt (PX.7)
~ The return receipt was signed by respondent on October 15, 2019

Attorney Eames November 13, 2019 Letter (PX.8)
Attorney Eames’ letter to claims adjuster advising of the 19 b 1 hearing.

CONCLUSIONS OF LAW

The Arbitrator adopts the Finding of Facts in support of the Conclusions of Law.

C. With respect to the issue of whether an accident occurred that arose out of and in the
course of Petitioner’s employment by respondent the Arbitrator makes ‘the following
conclusions of law:

Petitioner testified that it had snowed a few days before January 22 2019. However, on
the morning of January 22, 2019 she arrived at work and had no problems navigating the parking
lot. She further testified that when she returned from lunch it was cold and rainy and everything
had turned to ice. By petitioner’s own testimony, there is no indication that petitioner was exposed
to a risk greater than that of the general public and that the accident was the result of the natural
accumulation of ice, with no increase from her employment with respondent.

“Therefore, the Arbitrator finds petitioner failed to prove that her injuries resulted from an
accident that arose out of and in the course of her employment with respondent on January 22,
2019 and her claim is denied.

As the Arbitrator determined petitioner did not sustain accidental injuries in an
accident that arose out of and in the course of her employment with respondent, the case is
* dismissed and all other issues are moot.

Page3o0f3
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STATE OF ILLINOIS ) Afﬂrm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) S8, D Affirm with changes [:l Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [:] Reverse I___l Second Injury Fund (§8(e)18)
[ ] pro/Fatal denied
D Modify Xl None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DANIEL KNOX,
Petitioner,
Vs, NO: 17WC 12768
CITY OF CHICAGO, Q0IWCCO 2] 1%
Respondent. o _

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 3, 2019, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
The party commencmg the proceedings for review in the Circuit Court shall ﬁle wzth the
Commission a Notice of Intent to File for Review in Circuit Co it.

d032420
TIT/jre
051

Barbara Flores -



TR ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

KNOX, DANIEL Case# 17WC012768

Employee/Petitioner

CITY OF CHICAGO

Employer/Respondent | | 20 I %%I C C 0 2 1 7 |

On 10/3/2019, an arbitration decision on this case was filed with the Hllinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.79% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in eithér no change or a decrease in this
award, interest shall not accrue.

A copy ofthis decision is mailed to the following parties:

0154 KROLBONGIORNO & GIVEN LTD
MIKE BRANDENBERG

20 S CLARK ST SUITE 1820

CHICAGO, IL 60603

0010 CITY OF CHICAGO DEPT OF LAW
MATTHEW LOCKE

30 N LASALLE ST SUITE 800

CHICAGQO, L 60602



STATE OF ILLINOIS ) D Injured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Ijury Fund (§8(e)18)
& None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
DANIEL. KNOX Case #17 WC 12768
Employee/Petitioner
. ' : Consohdated cases:

CITY OF CHICAGO

arvoraue - 20IWCC0217

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party.. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Chicago, on May 14, 2019. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below and attaches those findings to this document.

DISPUTED ISSUES

A. [ ] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?'
[ ] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
EZ] Is Petitioner's current condition of ill-being causally related to the injury?
[ ] What were Petitioner's earnings?
D ‘What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
TPD ] Maintenance LITTD
L. E@ What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

—romoEREuNw

7~

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On April 12, 2017, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $98,905.42; the average weekly wage was $1,902.03.
On the date of accident, Petitioner was 55 years of age, single with 0 dependent children.

Petif_tione{ has _re_ce:iv'ed._all :r__easonaBIe and ﬂe__c::essary medical services.

Resl:aondént'h;is }zbt pe;id éﬂ aﬁpropriate' ,.t.:h.é.rges for all reasonable and necessary medical services.

Respondent shall be given a credit of $15,941.58 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $15,941.58.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

The Arbitrator finds that the Petitioner’s low back condition is causally related to the April 12, 2017 accident.

Respondent shall pay reasonable and necessary medical expenses, pursuant to the medical fee schedule, of
$2,053.10 to MercyWorks, $175.00 to Midwest Anesthesia & Pain Specialists, $2,670.00 to Windy City
Medical Specialists and $2,805.65 to EQ Med, as provided in Sections 8(a) and 8.2 of the Act.

Rcspbndent shall be given a credit of for any awarded medical expenses that have been paid by Respondent
prior to the hearing date, and Respondent shall hold Petitioner harmless from any claims by any providers of the
services for which Respondent is receiving this credit, as provided in Section 8()) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $775.18 per week, the maximum
allowable statutory rate, for 50 weeks, because the injuries sustained caused the loss of use of 10% of the
person as a whole, as provided in Section 8(d)2 of the Act.

Respondent shall pay Petitioner compensation that has accrued from April 12, 2017 through May 14, 2019,
and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this

decision and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commuission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;

2
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however, if an employee's appeal results in cither no change or a decrease in this award, interest shall not
accrue.

' October 1, 2019

Signature of Arbitrator . Date

0CT 3 - 2019

STATEMENT OF FACTS

Petitioner has worked for Respondent since approximately 2000, currently as a hoisting engineer. On 4/12/17,
Petitioner was lifting an approximate 100-pound loading ramp and felt immediate low back pain. He was
referred to MercyWorks by Respondent and saw Dr. Anderson the same day.

At MercyWorks, Petitioner reported severe low back pain after lifting a heavy ramp at work. He denied prior
back problems. On examination he was tender from L3 to S1 with limited range of motion. No neurologic
abnormalities were noted. The diagnosis was acute lumbar strain and Dr. Anderson prescribed Toradol and
recommended that Petitioner remain off work. At a 4/18/17 follow up, Petitioner reported right greater than left
severe back pain radiating down the right leg to the knee without numbness, and Dr. ‘Anderson prescribed
physical therapy. On 4/25/17, Petitioner reported a little improvement and Dr. Anderson noted he had not yet
been to therapy and was non-compliant with recommended medication. He again prescribed formal therapy and
advised Petitioner to comply with medication and home therapy recommendations. On 4/28/17, Petitioner
began formal physical therapy at MercyWorks. On 5/3/17, Petitioner reported persistent symptoms