 '3 wczmzs

. STATE OF ILLINOIS ) i - Afﬁﬂn and adopt (no changes) ': . Injured Workcrs Beneﬁt Fund (§4(d))
: )SS }E Aff’ irm: wuh changeq T Rate Adjustment Fund:( g(g))
i COUNTY OF KANE - ) o . Reverse . Second Injury Fund {g,g(e)lg)
e : e 'jﬁ PTDfFatal dcmcd :
S : @Modafy =

£ :'j:: . None ofthe above o
BEFORE THE ILLiNOIS WORKERS COMPENSATION COMMiSSION"{- e

. award of temporaxy total dxsablhty beneﬁts to commence June 7 2013 and extend | B
ptel er_14 2015 to c;onfm*m'taE the evadence ' SR _



 Pages

T-*IS FURTHER ORDERED BY _HE COMMISSIGN that Respondent pay to Petltioner"'-.__-.'} =
.-’ou_tstandmg medxcai expenses centamed m_ Petltwne_r 'y S

 ITISFURTHER ORDERED BY THE COMMISSION that Respondent shall receive a ? s
=:-r_cred1t pursuant to. Sectton 8(1) of the Act for mcdxcai bl“S prevxously paxd by Respondent

to-_}_’_ct1txox_;e;r‘_”_ o

G -j:Pet:tlor_:er compensétxon that has accrued ﬁ'om June 6 2013 through August 16 2016 and shaf]
o . :-f_-’;pay'the_rmnamder of the award 1f any, m weekly payments

e for ali amounts pald zf any, to or on behalf of Petltloner on account of S&Id acczdentai mjury

s Bond for the:removal of th:s cause to the Cn'cult Court by Respondent is hereby ﬁxed at the sum
ERE 3'_--:of $60,000.00. The party commencing the proceedmgs for review in the Clrcult Court shall ﬁle iR Lt
“with the Comrmss:on a Notnce of Intent to Flle for Revxew in C:rcu:t Court SN -

el ;Qg-o 10107/20
o SMimsb

':"_:Douglas McCarthy







lLLENO!S WORKERS‘ COMPENSAT;ON commzssmn
En NOTICE OF ARB:TRATOR DECIS%ON

CEJA-JUNEZ, DAVID . Case# 13WC021023
Emp!oyee!Petttloner L o B P AL

;{,::’?;Rg::;wdegm( tNC . | 20 IWCCOGB 9 N

On 1 1/27/'2019 an arbitratlon decmon on thls case was ﬁied wﬁh the Ilhnms Workers Compensauon
_Commlssxon in Chlcago a copy of which is enciosed ' :

If the Commxssxon revsews thls award mtcrest of 1 58% sha!i accrue from the da’te lrsted above to the day

:before the date of payment however, 1f an empioyee s appeal 1esu1ts in elther no change ora dccrease in this _ o

-' award mterest shali not accrue

_A copy of th1s deczsmn is maﬂed to the followmg pames :

0226 Gowsnzm BENDER&ROMANOFF e
DAVIDZFEUER MR

ONE NLASALLE ST sums 1000 -

: CH!CAGO ILaoeoz :

5001 GAIDO & FINTZEN -
JASONALLAN '
30 N LASALLE ST SUITE 3010
CHICAGD, 1L 60802 =



STATEOF ILLINOIS ) S [ 1njured Workers' Benefit Fund (§4(d))

' )Ss. | [ Rate Adjustment Fund (88¢8) .
COUNTY OF Kane ) L] Second tnjury Fund (§8(e)18)

' E Nore of the above
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ILLINOIS WORKERS* COMPENSATION COMMISSION

ARBITRATION DECISION '
Cola-Junez, David - Cese #43 WC ﬂm
Employee/Petitioner
v oo Consohdated cascs._ -

Labor atwork Inc.

Employnfkespandem

An Applrcatzon ﬁ» Adfusnnent of Cldim was' ﬁled in thxs matter, and a Notice af Hearing was maxled 0 each

party. The matter wasTieard by the Honorable Frank Sato, Arbitrator of the Commission, in the city of
Gonova, on August 16, 2019, After reviewing all-of the evidencé presented, the Arbitrator herehy makes
ﬁndings on the disputed issues checked below, and attaches those findings to this docment

.DISP.FJTED ISSUES

A.

*”#QWFPO@

(] Was Respondent operatmg under and subject to thc Illmms Workers Compcnsatmn or OCcupatzonal .
Diseases Act?.

:l Was thete an mployee»cmployer relanonshlp‘? :
|} Did an accident occur that arose out of and in the course, of Petitioner's employment by Respondent?
] What was {he date of the socident? ' ' |
%Was timely noﬁcc of the accldcnt gwen {o Respondent?
Is Petitioner's current condition of 111—bemg causa]ly related to the Injory?

| What were Petitioner's samings? -

) Whatwaa Petitioner's agcatth.e time of the. nccldent? N

(7] what was Petrtioner's marital status at the time of the acmdent? , T :
E Wcte the medical services that were provided to Petitioner reasonable and necessm‘y‘? Has Res-pondent
all appropriats charges for all reasonablc and necessary mechcai senriccs?

TCAriDe: 2/10 T Rwrdo(uhSmet 5500 Chicago TL 60301 31176811 Tall-ﬁee 3667352-3003  Web sita; www.iwce.l.gov
poysmstate affices Collinsville 618/346-3450  Poaria 305¢671-3019  Rockford 813/987-7292 Springfald 2177837084



 FINDINGS | )
_()n 51’61201 3, Respondent was operatmg under and sub)ect to the prowsxons of the Act
On thls date, an empleyee—employer relatmnshxp dtd exzst bemeen Petmener and Respondent

' On thls date, Petxtxener dtd sustam an aceldent that arose eut of and m the ceurse, of empioyment S

- Txmely nottce of th:s aceident wus glven o Respendent PSS

Petlnoner s eurrent cendmon ef ﬂl-bemg ;.s causaliy re}ated to the aecldent | e S
% In the year precedmg fhe i m_;ury, Petmener eamed $27 170 52 the averaﬂe weekly wage was $522 51
| '__.()n the date of aeeident, Pemsoner was 37 yedrs of dgE, singte WIth 0 dependent ch:ldren o

"}’etittoner Ims recewed a]i reasonable and necessarv medmai semces e _

] Respondent Izas nnt pald ali appropnate charges for aﬂ reasonabie and neeessary medzcal semees

-Respondent shall be | gwen a credit ef $4 000 05 for T’[‘D $0 for T Pi) $0 for mamtenance, and $0 for ether
o :_-beneﬁts for atetal eredtt of $0 SN

o _Respdrident shaﬂ payto I’etltloner the outstandmg medical amouits eomamed in. Petmoner s exhab;ts 5 6 9 13 end IS
“pursuant to. gections’ 8(a) and 8.2 of the Act, subject to ‘medical fee scheduie and Respandent shall receive a ‘credit,

; pursuant to Seehon 8(3), fer med:eai bxlls prewously paad by Respendent as set forth sn ihe Cenemsmns of Law attached

L herelu

- Respondent shaii pay i’etmoner 109 4!7 weeks of ’I"i‘ D beneﬁts fmm June ‘I 2013 threugh Eely 14 2015 less the sum of -
: $4 000 05 whteh Respondent prevnously pald a3 set ferth in the Conc!usnons ofLaw attached hereto -

The Arbitratox ﬁnds that Petlt!oner sustamed pennanent part;al dxsabihty to the extent of 25% person as-a-who!e
pursuaut te Seetmn E(d)2 ot ihe Act a§ set forth in the Conclusmns ef Law attaehed hereto SRR

Res;mndent shali pay Petmoner eompensatten ihat has aecmed from J uue 6 201 3 through August 16 2016 and shall pay
the remamder of the award, 1f axly, in weekiy payments . : L _

R!.ELES REGARDiNG APPEALS Unless a party ﬁles a Petmon for Review wﬂ.hm 30 days aﬁer reeelpt of thls _
decision, and perfects ateview in aeeardance thh the Act and Rules, then th1s dec1sxon shail be entered as the __
decxs:en ofthe Comrmsswn : S '

STATEMENT OF iNTEREST RATE If the Comm:ssmn reviews thxs award mterest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an empioyee ] appe | veg ts in elthet no change ora decrease in this award, nﬁerest shall not acerue.

- — | o (ffeef]
" _Signamreu{mium _ - - Ddtc

ICAhDee p. 2

v 27®
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Prpcedm al H:storv

Thls matter was tned on Augusl 16 2019, The d;sputed issues mvolvc whether Petmoner s current
condition of ﬂl-bemg is causally refated to his mjury, whether Respondem is liable for unpaid medical bills,
whether I’etinoner is entitled to 'ITD benefi ts and the: nature and extent of the injury. (Atb. Ex.#1).

' At the end of tnai Responéent sought to submit two uhhzatlon reviews into evidence. (RX 3 and RX 4).
One ofthe utxhzatwn réviews, dated March 4,2014, was authored by Dr. szberly Terry BX 3) and the other
uuhzahon rcmew, dated March 5, 2014 was authored by Dr Jaceiyn Bush. (RX 4). Pemloner objected to the
utxhzahon reviews. authored by Drs Bush and Terry (RX 3 and 4) based upon hearsay smce the reports were

_ prepared fOr the pﬁrpose of hngatlon Drs. ‘Bush and Terry dld not testlfy A third uhhzahon rewewwas
prepared by Lawrence Humberstﬁne, D.C., DABCC and was admttted info ev1dence, mthout DbjﬁthOll, durmg
his evidence deposmon (Sec Respondent‘s Deposmon Exhibit #2) The Arbstrator also nofes’ that Respondent’
exhibits 3 and 4 djd not contaif certiﬁcatmns that the records were trie and correct nor were the exhibxts
obtamed via Commission subpoena. The Arbitrator finds that Respondent’s exhibxts 3 and 4 are mad:mssfbie

‘ Findmgs of Fagt

| Dawd Ce;a-]uﬁez (heremaﬂer referred to as “Petitioner™) Lestlﬁed that on June 6, 2013 he was employed
by Labor Network (hereafter referred 1o as “Respondent”™). Petitioner testified that his job duties including placing
metal wlls onto each side of a machine. Petitioner testified that on June 6, 2013 he was work with a metal ¢oil,
whlch was on the }ef; side of the machmc, applymg force 1o the coil when his foot slipped, and he felt something
hiappen to hlS back. Petmoner testlﬁed that he reported the incident, _

Peuttoner testlﬁed that he was unable to work the foﬂowmg day and he sought medxcal care at Concentra.
The medical records from Coneemra indicate that Petiuoner reported pushmg und movmg a large metal object

when he fclt pam in his 1eft lower back. ’Ihe exammatmn found decreased lumbar range of motion to flexion
extension with pain. Petitioner was positive for dtﬂ’used fower back pam on the leﬂ paras;)inous with palpation.
Waddell’s tests wete negative. An x-ray of the Bpme was taken and was negatwe Peutmner was assessed wnth

had not improved Physical therapy was recommended. (PX 1) o

Petitioner sought physical therapy at Rivera & Santiago d/b/a Nuestra. At that time, Petitioner reported
beinng injured on the job on June 6, 2013 whﬂe pushmg some very heavy coil weighing approximately 5,300+
: pounds Pétitioner further reporied the followmg day he was unable to: work. Petitioner rated his pam levelas7 .

Page 1 of 12



B Davm' Ceja-szez v, Labm Ncmork Inc Case #13 WC 21{}23 : 20 1 W C C
out pf 10 An exammat:on was perfomed and the Lesgue s test was found io be posmve and Pe:txtzoner hacl
dec:eased range of moncm Pet;,txoner was dlagnosed with nerve roat 1mtatton and sacrmhac 3nmt zrmatmn The -
_ 'treatment pian was rccommendad whxch consnsted of adj ustments cryotherap), clectnc snmulatmn and physxcal -

3 -therapy Petmoner was taken off: ali work as of June 10 2013 (PX 4),

Petxtioner retumed to Concemra on June 28 2013 Petttioner xeported that he. has not been workmg -

: hecause no lxght duty work was avaxlabls 'ihe records show that Petmoner s pain was 1ocated on ihe nght'_ B

: iumbosacral regmn and that hxs symptoms werc exacerbated by sxttmg or walkmg The exammatzon found -

o decrease range of motmn and negauve Wadde!l‘s tests Physmal thcrapy was recommended (PX 1)

Gn J lme 21 2013 Pe:tmoner retumed to Nuestra T he exammation showed tendemess to thc nght lumbar

' : pine and rlght sacrozhac At that tsme, Dr Rwera, order a lnmbar MRI (PX 4) -

Or: Iune 21 2{}13 Petmener presented to Fox Valley Imagmg for a lumbar MRl The :radxologlst’ _
' 1mpressaon Was hemzated dnsc at LS~Sl annutar tear at LS»SI and trans:uonal vertebra"i segment at the most -

| | :mfenor disc space at Si~82 (PX 4. : L

On June 24, 2013 ?etxtioner retumed to Nucstra and was referred to Dr Axel Var[,as a pam spemahst at -

o Chxcago Pam & Orthopedtos Petxtmner contmued to treat thh Drs Rwera and Vargas untxlNovember 13 2013,

o The he Nuestra s medlcal rccords 1nd10ate that Petmoner $ treatmeut cons;sted ot phys;cai therapy, ad_; uslmems

o ,,_ggyotherapy and electrm stimulatxon On August 7, 2013, Pemxoner ,reported hiS paln level as 8 out of 10 and the

_records show that Petmoner ) pazn Was aggravated after walkmg 10 mmutes and smmg for 30 mmutes Whlle .
treatmg at ’\Iuestra, Petﬁmner underwent several phy‘;lcal therapy re-cvaiuations On October 12 2() l 3 Peutmner _ |
reparted that h:s pam 1eve1 had decreased to6 out of 10 and he could walk 15-20 mmutes and szt for 30 mmutes
: bcforc it aggravaitcd his pam {)n Nov::mbsr 13 2013, Pctmonea leportcd hn, pdm ]wcls dt:creased to 5-6 out of
-10(;:}(4) ' ' S L L o
- On October !7 2013 Petttioner undement a d:agnosuc pxevocatlonai functlonal 1umbar dlscography of
’LZ-B L3«4 L‘%-S and L5- Sl at Ambtﬂatory Care The test. was adrmmstered by Dr. Axei Vargas The report
smmnery states that Petmoner had concordam chscogemc pain at LS-Sl w;th controls at L2~3 L3 4 and L4-5
Durmg the test the maxmum psi apphed WaS 8s, fouows 38 pm at L2-3 42 psi at 13-4, 100 psi at L4 5 92 psi
atL3-S1. Petmoner was dlagnosed mth (1) intractable chromc lower back pain syndmme @) chromc mtractab{e
lumbar dlscogemc rachculopathy, (3) chmnzc lumbar dxscogemc pam syndrome and (4) LS Sl hermated dzsk thh
associated central and neumforamlnal stenosis. (PX 4). T o .
~ On October 17, 2013, Petitioner also underwent a lumbar, spme C’l scan at Edgebrook Radxolog,y The
CT scan impresswn was 45 mm Tight mtrafurammal disk herniation with lateral recess and neurofomnunai_
narrowmg, thh no szgmﬁcant spmal stenoscs at LS-Sl that was probably 2 Dallas classxﬁcatmn type. III (PX 2)
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David C’eja—.fwzez v. Labor Network, Ine.,, Case #13 WC 21023

On January 7, 2014 Petitioner was examined by Dr. Thomas McNally of Suburban Orthopacedics. The
reoords state that Petntloner SUStamed a work-related injury on June 6, 2013 and has not worked since the date of
injury. Petitioner compla_med that he could not bend his let at a 90-degtee angle when sntmg_ down. Petitioner
also complained of ei'i)erienéing & sharp pain when be bends his leg and his pain radiated into his left hip and left
groin. The tecords state that Petmoner was taking pantoprozole sodium, Meloxlcarn Tramador, cansoprodol and
gabapenhn, proscnbed by Dr Vargas, (PX2). : . :

* Dr. McNaHy noted that the x-rays, dated November 21, 201 3 showed transitional 81, opemng and closing
of LS-SI dxsc spaoe on ﬂex:on and axtenswn The discogran, - dated Octobcr 17 2013 shoWed concordant
dlscogetuc pam at LS-SI thh controls at 1.2-3, L34 and L4-5. The posi-discogram CT, which was also
petformed on October 17, ’2013 showed a'4-5 mm nght mtraforammal dise herruat:on seen with nght {ateral
'rccess and neuroforamml narrowmg The MRI dated June 21 20 13 showed a transmonal vertebral segmant at
the most mfeﬂor dtsc space or'L12 and a herntated disc at LS-Sl Dr. McNa}Iy diagnosed Iumbar disc
dxsplacement and dxscogemo low back pam Dr McNaIly recomrhendatlon contmmng McKenme Therapy at
Nuestra, conunue with the modicatlons presonbed by Dr. Axel Vargas, and obtain an EMG. (PX2).

" Thé records from Suburban Orthopaedxcs show that Petitioner Underwent an EMG of the ‘bilateral lower
extremities on Januaty 15, 2014 performed by Dr.Axel Vargas The review of the EMG found electrodiagnostic
evidence -of mild acute Ieft L5-§1 radxculopathy ‘without nerve entrapment. At that time, Dr. McNally
recommended surgery consxstmg of L5 St decompresswe larmnectomy and fuszon with local autograﬁ, iliac crest
autograﬁ and a]lograﬁ and allograﬁ and mslrumcntatlon, possible L5-S1 postcnor fuembar mterbody fusion or
transforammal mterbody fusion with cages. (PX 2). , , .

R On March 4, 2014 Pctitionet followod up Wltll Dr. McNaﬂy Petitioner stated thnl heis mtcmtcd in the-
i surgery and that he would like to fee! better and return to work. Dr. McNally revxewed a MZRJ taken’ on Fobnw,ryr .
11, 2014 of Suburban MRY, and noted the MRI showed minimal lumbaz spondylosis at L4v5 with no evldcncc of
canal stenos;s,! foramma] sienos:s, or dm:ct neive root compressmn Dr McNally tev1ewcd _the MR] and found

Soptember 15 2014 at Alexmn Brother s Mﬂdicﬂl Center. Dr. McNally $ records state thai Petitlonor faiied nofi-
operative care with mtcrverrtmnal paln miafagement, chifopractic care, physical therapy, actwity modification,
rest, NSAID’s, braomg, membrane stabilizers and _narcouc pain medication. (PX2).
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- Pctmoncr uﬂdezwent surgery at Alexlan Brother 8 Medlcal Center Peuncmer underwcnt aLS -Sl 1umbar o
- Iammectomy ernd postermr fusmn “The pust-eper’ahve dnagnosrs was iumbar spmal stenosns, dxskogram posntxve

. d1scogemc 10w back pam In the medtcal rccorda, Dr. \doNally noted that Petmonex w&s a 38«} ear old maie who ,
i was mJured at work on June 6 2013 and had ’oack and }eﬁ leg pam smce that t1me Pent;oner underwent o

: dlscogxam whxch Was posxtwe for dlseogamc paln at LS Sl Petx tmner also had stenosas and an EMG conﬁrmed _. -

_ tadzctﬁepathy Dr McNally s records state that Petmoner faﬂed non~operat1ve care and opted fo: surgery Whlch |

_ 'waspeafomxedmthoutmclden!. (PXB) : el e s T e o
Dr Charlottc Glenn, who asmsted in the surgcry, noted that Petmoner, a max:hme Operator developed

' :bac,k pam whﬂe wc}rlcmg vnﬂ: a roli of meta! -Dr. Glenn aiso noted that an MRI found a 3-4 mm nght_ :

| mraforammmai dlsk henuatmn at LS Sl With nght Iateral recess and neural foramwal narrowmg w:th no"“

' -sxgmﬁcant spmal stenos1s whlch was thought to bea Daiias 013351 ﬁcatwn c!ass HI Dr Giean 1nd1cated that aﬁer o

- 'the surgery, I’etxtwner repoﬁed that his pam was well contmlled w;th only some mﬁd bummg fee'ung (PX 3)

! On October 21 2014 Petltmner followed up wuh Dr McNaIly At ihat tlme, Petmoner reported ihat he
'_ was domg weH aﬁer t‘ne surge:y Petmoner mdtcated that hlS pam levei was 3 out of 10 Psntwner reported that
" he was no ionger cxpemencmg numbness or tmghng or the bxmnn g sc:nsat;on in the Iumbar spme Petltioner also_ S
"repoﬂed that he couid now hﬂ; hls 1eﬁ 1eg up to 90 degrees wzthout pzun (PX 2) _ B e
Pctmoner rctumed to Dr McNaHy on Januas:y 8, 2015 Peutmner mported 1hat he was makmg progress e

in physwal therapy and that he would hke to begin work condxtzonmg ?etitmner fallowed up w;th Dr McNally_
on May 26 2015 I’ehtmner stated that he has been able to walk much better Petmoner reported somc numbncss.

' m the Ieﬁ grom aﬁer srct:ng for iong penods of tune An EMG was performed on Apnl 22 201 5 Whlch showed
some mﬁd acute ieft L3 Iumbm radxcuiopathy and a chronn, right. L5 lumbar rddlculcpathy Dr, McNuny notca
3the fuszon was healed ut there were sonie areas of contmued 1rnpmgement present Petmoner reported that he
- would llke to get bac,k to work Dr, McNa!iy ordered Ct myeiogmm before decldmg to release Petmoner back to
work (PX?.) ' i : ' e BT . S
| Petxtmner rcturncd to Dr McN aily on September 26, 2013. Dr McNalky s reoords state that Petmoner
retume& 10 Work for a dli‘ferent employet on September 15, 2015. Penhoner reported that hls new _;ab does not
xequxre hzmto hft more than 60 pounds Pemmner complamed of mtermxttcnt pain m hxs leﬁ groin g aﬁer prolonged _
| sﬁtmg or standmg on hard surfaccs Pehtloner mdlcated that he is happy thh the results of thc surgery and that |
‘his res1dua1 complamts were tolemb’!e Dr. McNally found that Petitioner’s readuai camplmnts were pem]anent, ‘
Petmoner wasa maxmum mechcal nnprovement and he released Petitioner from care. (PX2}.
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Secﬁon 12 E.xamfner, Dr, Bur!er

Pctlttonar was exammed by Dr. Butler, pursuant to Secﬁon 12 of the Act on August 29 2013 Dunng |
the exam Dr. Butler found that Petitioner had a normal galt rcportcd weakness of essentnally all lower exiremities
and had positwe Waddell’s testmg (RX I) _ _

Dr. Butler testified that he rewewed Petitioner’s ;magmg and he opined that the June 21, 2013 MRI was
normal and showed only & small annular tear oh the opposite side of Petitioner’s radicular pain,. Dr. Butler opined
that Pchtioner sustamcd a lumbar Spram Dr. Butler testified that mampulatmg a large roll of‘ steel was a
reasonable mechamsm of injury for a tumbar stram. (R_X 1L _ .

~ Dr. Bu’der testlﬂed that Pentloner 3 complaints of radioular symptoms lacked cab_]ectlve pathoiog}' Dr
Butler opmed the lack of objectwe patho]ogy was suggestive of symptorn magmﬁcanou Dr. Butler testified that
the MRI showed 1o compresmon or pathology on the leff side to c,on'elate with Pentloner s leﬁ lower radicular
pain. (RX 1). R | RS -

' Dr. Butler was askcd whether he had an opinion tegarding causatxon Dr. But]er testlﬁed that it was
difficult to answer that quesnon because Petitioner’s magnification since his SHthCthﬁ complamts dnd not
correlate 1o the object;ve exam findmgs RX1). . ' S _

Dr. Butler opined that dll of Pefitioner treatruent, imaging studies, physical therapy and work restrictions
was beent re:asmablc and appropriate through the date of his IME. Dr. Butler further opined that all treatment
aﬂ;er the first epxdural injection was not medically necessary. Dr. Butler also apined that surgery was not
necessary and that Petitioner was at maximum medical improvement and could return to work fu]l duty. (RX 1}

" Dt Bitler testified that he anthored an additional report in January of 2015. Dr. Butler tesuﬁed that he

L reviewcd me rcwrds ﬁom Dr. Freedberg. OfCastlt: Orthopcdics Dr. Tulipan, Dr Rw¢m, Dr, Manlly,t}wBMG

and add:ﬁonal 1magmg Dr Butler testlﬁed that also reviewed the operanve report that showed Iatcral recesses,' |
forammal stenoms bilaterally at 1.5-S1 was inconsistent with Petitioner’s preoperanve nnagmg, Whlch did not
show any neu:al ¢ompression at the LS-SI neural_ foramen Dr. Bv,tler testlﬁed that the preopcrahve imagmg d:d

wmﬂd anhc1pate pmn fesporises when you lncmasc pressure to 90 and 100 psi. Dr Butler ﬁ.trthet testlﬁed that it

wasg hard 1o determirie whether Petltloner had L5-81 pain because the pressure was mcreased over the baselme
Dr. Butlet opined that a four-level diskogram was excessive and inappropriate. (RX 1).
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On cross-cxammanan, Dr Buﬂer testlﬁed tbat a8 fusmn surgery 13 appmpnata to teheve mtractable pam 0
'Dr Butier testnfied that the, purpese of a fusxon 13 ti} reduee mech'mwal back pam I)r Butier also tesnf' ed that,
L _ with dtscogemc pmn, the best ouicome of good and excellent is bctwwn 60~80% and t‘nat S abeut you can do. Dr, s

) '_Butler testxﬁed that hc agreed that I’enttoner ] condmcn 51g;n1ﬁcanﬁy zmproved after surgery D: Buticr testzfied L B

'_ _-that the fact ihat Petatsoner feels better 13 fortunately but doesn t;ustify perfomung smgcry Dr, Buﬂer a’tso_ >

o 8 'teshf ed that when you perform a fuswn you change the anatomy m a ma_]or way and for whatever reason desptte

i E the 1magmg studtes and the physu:al exam concems, Dr McNally and the Petmoner afe fortunate the posmve' :_ .

Secﬂou 1 2 exammer Dr Humbersfane

Dr, Humberstone, 2 chxropractm doctor, tcstxﬁed that hf: recewed ms degree as a doctor of chlropracnc i’ SR

s 1985 and had been performmg Uuhzatton Revxews for the past 25 years (RX 2) A AR
Dr Humberstone tesuﬁed that he authnred a Unhzatmn Rewew report on March 4, 2014 to delenmne.

e -whether the 101 physzcal therapy sesssons Peutzoner undcrwent wesre necessary and appropriate Dr 3.5 -

o j’;’_Humberstene opmed that the treament Was gross nvertreamlent and that only i‘ne ﬁrst 6 vmts were reasonabie B

B '-:Dr Humberstone testtﬁed the Ofﬁcnal B;sabihty (midelmes (ODG) reconnnended a3 max:mum cf 10 phys1ca1 -
: therapy wsﬁs for an acute stram!spram (RX2) SEHE -

Dr Humberstone testzﬁed that base.d on 2 rewew of the' medlcal records Petxt;oner was a 38-year-old o

| _ma}e, _v:ho W()rked as. a machmc Opﬂ rator, and sustamed a: 13& bﬂck mjury b)’ Pullmg a toﬂ of metal Dr S

: '-'Hmnberstone further testxﬁed that 'based on the records, he opmed that there was 10 chmcaily <:1gmﬁcant :

_ :'o’ojective or ﬁm<>t10nai 1mprovement thh Petmoner and that 100 physxcal therapy V!Sits were ndlcuious when
| there was no 1mprovement cturmg the ﬁl‘St 6 visus (RX 2)

Dr Hum‘nerstone tesuﬁed the ch:mpractlc and therapy records reﬂected that Petztmner S, condxtmn_ : .
_ remmned the same and that there was 1o 1mprovemem from the sesszons Dr. Humberstone testxﬁed that under_ B
the ODG for iow hack pam and acute ﬂaxe-up, usually 10 v:s;ts of physmai therapy ViSltS are reasonabte, and 18 |
. for charcpractm mampuianve semces Dr H umberstone fuxthcr testiﬁed that the Amerlcan Assomauon af
Colleges of Osteopathxc Medlcme recommend 1o more than 12 vzszts of ch:ropracnc mampulation under most
any cucmnstances, and the Chuopracuc Councﬁ on Guldebnes and Prachce Parameters recommends, 12 to 24
wsuts thh a recheck at thc ﬁrst 6 v1sxt mark to estabhqh beneﬁt (RX 2) _ _ . R
Regatdmg his current condmon, Petltmner testiﬁed that he has retumed to work and he dnves a forkhft '
Petxtxoner operates hoth a standmg and stttmg forkhfts Penttoner testified that 1f he is standmg are sxmng too
_'long, at wark he expenences some back pain. Pet1t10ner testiﬁed that when he expenences pam whﬂe at work it
| mam]y accurs aﬁer pushmg thmgs Pehtlcner testnﬁed that the pam is more of a tense teelmg Pemmner testlﬁed
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that hiS mdtcular pam resolved and that he is not cunently receiving medical treatment.  Pelitioner also testified
| that when ha fcels pam he takes Adwl or Tylenoi Petitloner testnﬁcd that prior to his work accldent of June 6,
2013, had not cxpenenced any problems with his low back and had not received any mecﬁcal care,

The Arbttrator ﬁnds the testimony of Petitionet to bc credible,

Conclusmns of Law

'I'he Arbltrator adopts the.above Findings of Fact in support of the Conclusions of Law as set forth
below The claxmant bears the bm‘den of proving every aspect of her clmm bya preponderancc of the evidence.
Hut,s cm v, Iﬂdustrfal C;)mmzssion, 223 Ill App. 3d 706 (1992)

or Pehtloner 8 cur i t condlt
[on_s. ' S

_ | . Wheu a worker 5 physxcal structures dlseascd or not, gwe way under the stress of thetr usual tasks I.he
faw wews it ay an accldent ansmg out of and in the course of erﬂployment stbro V. Indust C‘om n, 207 Ill 2d
193 205 (2003) Wo:kers need only prove that sorme act ot phase of employment was a causative factor in her
ensumg mjunm Land and Lakes Co V. Indusr Com’ 1,359 I1LApp. 3d 582 592 (2005} Thc work»related task

" need not even'be the solé of prmcipal causative fastor of the i injury, as long the work is a causauve factor. See
Sishro, 207 111.2d at 205. Even if the claimant has._ a preexisting degen_eratw.e Gondltlon whtc_h m_ak_(es. him more
vilnersble to injury, recovery for an accidental injury will not be denfed as long as she can show that her

| emplo}ment was also & aausatwe factor. Id. A1205, Employers are to take theu- employees as they find them.
AC &S v, Industﬂaf Commissfon, 7 10 N.E 2d 8347 (1l App. [* Dist. 1999) citing Genera? Flectric Co. v,
Industrial Comwiss:on 433N.E.2d 671 672 (1982) _ _ : _

o Causal connection between work duﬂcs and an mjurcd cundiuon may be ebtabhshed b] a,claim ofevens

N includmg clalmant’s ablhty fo perform cluttes before the date of an acc1dent and mab1 ity to perform same dut:lcsr -

followmg date of acc1dent Darling V. Indusm’a! Commrssfon, 176 Ml App 3d 186 530 N E2d 1135 (Flrst Dist,

_1'9838)_.3 A claimmt’s pnor condltmn need not_be 20 of good heahh pnor to the acmdent, if a_chumant ising certam

The Arbltrator has careﬁ;lly rewewed and conmdercd all medlcﬂl evidence along with the testlmony
The Mltrator ¢om:1ud¢s that Petitioner has proven by the. preponderarme of the evidence that his current
lunibar spine. condition of ill-being is causally related to his work accident of June 6, 2013,

Page 7of 12



_ 'David C‘gfaJunezv LaborNerwvrk Inc Lasc #13 WC 21923

i’etmoner tesnﬁed that he had not e}q}enenced any 1ow back pam pnor to J une 6 2013 Petmoner T

_ iesuﬁed that he m,;ured hzs low back when he was pushmg a steel co:l on a machme Petationer tesufied thqt he :
was unable to work the followmg day Petxtwner started treatmg at Consentra Medlcal Center the followmg
. day, on 511!16 ’I 2013 Pentmner was 1ssue hght duty resincﬁuns w}nch Respondent was unable ’to :

_accemmodate Petltmner was subsequenﬂy taken off ali work Petltmner chd nct retum to work unul

e . "-.Septembet 35 2015 after mdergomg surgery ELE

Pcﬁuaner undezwent a LS-S i lumhar lammectomy and pas'ee):zor fusmn on 3uly 15 2014 The post- _
-opera’zwe d1agnosxs Was lumbar spmal stenosxs, dxskogram posmve, d1scogemc low back pam In the medicai

N .-'xecords, Dr.'Mc ally noted th,at Pe:txtmner was a 38-year oId male who was nuured at work on Iune 6 2013 and . -
5 had back and leﬁ leg pam smce thattimﬁ: In hxs med wai recerds Dr MoNaI 1y mdlcated that Penttoner underwent - ': o
'a dtscﬁgram which was posmve for discagemt, pam at LS ~Sl and an EMG conﬁrmed mdlculopathy I)r Charlette_ o

Glenn, of Alexmn Brother s Meéicai Center noted that Petxtwner who 15 a machme operator, developed back_

o pam whlle workmg With a roll of metal Dr Glenn also noted that an MRI found 8 3—4 mm nght mz aforammmal e

: _dxsk hermanon at LS-SI w:th nght lateral recess and neural farammal narrowmg w1th no sxgmﬁcam spmal
.istenosns which was lhought to be, o.})alias cldsmﬁcat:on class III Dr Glenn noted t‘nat aﬂer the surgery, Petmoner
. reported that h;s pam was weil controiled wuh only somc mﬂd hummg feelmg (PX 3} :

The Arbitrator notes that aﬁer the surgery, Petltmner s symptoms si gmﬁcantly 1mp1 oved Ptm tmner was

-_'ablc to rﬁtum 10 work Pehtxoner testxﬁed !:hat }:us radlcular pam is gonc and the he oniy expenences occasmnal o

: ;pam which is tolerabie Petitaoner ﬁmher tesuﬁed that he only takes Tylenol :—md Adml for pam I he Arbltmtor_ _
imds the opnnons of Dr, McNaIly and Dx Gienn to be more persuaswe than the oplmons of Dr Butler o _
- 1)1' Butler Opined 1hat Petiticmer on}y sustained a back apram Dr Butk.r zﬂao opmcd that Pcmmmr had'- '

ﬁndmgs of‘ symptom magmﬁcanon because has Petlt:oner had no Obj ectwe patho}ogy on the MRI The A:bﬂrator |
notes that Pentmncr was not dtagnosed wzth nerve root 1mp1ngement Despxte the preaence of a 3-4 mm dlsk o

' hemat;on at LS-SI -Dr. McNaHy diagnosed lumbar dxsc d1spIacement and dlscogcmc Iow back pam Dr -
| MoNaliy noted that the EMG showed ev:dence of mlld acute ieft L5- Si radxcu'iopathy wnhnut nerve entrapment
The Arb1trator notes that Dr. Buﬂer s causatxon opmmn.s were pmmarxly based upon the 1ack of compressmn on __ |
the nerve root at LS-Sl whlch, Dr. Butler, beheves was. mconsxstent wzth Pa’uﬁoner 5 radwular cornp!amts The
Axbﬁrator ﬁnds that Dr. Butlcr fmls fo sufﬁcmntly address Dr McNaﬂy $ dmgnosxs of iumbar dxsc d!spiacement
and dxscogemc Tow back pam, the postoperanve diagnosis and the dxscogram ﬁndmbs of (1} mtractabie chromc
lower back pain syndrome, (2) chronic intractable lumbat dascogemc radnculopathy, {3) chronic lumbar
dxscogemc pam syndrome and (O LS~Sl hemxated dlsk with assocxated ce:ntrai and ncutoforammal stenosis. The
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Arbltrator ﬁnds that Dr M(,Na}ly s djagnoms was umsxstent w:th the postopcratlve diagnosis and the dlscogram
ﬁndmgs '

With resp;:ct to issues “J” Whether the_medical services prov:ded were reasonable, the Arbltrator
gnc]udgg the: fgllow:gg . R

Under Sectlon S(a) of thc Act, a clalmant is entxﬂcd to recover reasonable medlcai expcnses the
ifcurrence of wl:nch are causally related to an accldent ansmg but of and in the scope of empioyment and wlnch
are neccssa:ry to dlagnose reheve or cure ’the effects of the clalmant’s m_;ury Absolule CIeanfng/SVMBL V. Ill
Workers Campensation Camm ", 409 Tl App 3d 463 470 (4“’ Dlst 201 1)

- Pcutloner mtroduced into ewdencc medlcal treatment records from Concentra Medical Centers _
Suburban Orthopedlos. Alcman Brotber $ Hosplfal and N ucstra Clmma of Aurora (PX 1 2.3 4) Peunoner
'subxmtted mto ewdence medluﬂ bills from RNS Physncal Therapy Accredlted Ambulatory and Alvm Medlcal
Center T he medxcal treatment vecords from Accrested Ambulatory and Alvi¢ Medmai Center were mcluded
with tbe Suburban Orthopcdics medxcal records {PX 2). Petmoner d1d not submlt mto e*ndence the medxca]
treahnent records of several medwal prowdes whose bills were submnted mto ewdencc B

 The Arb;trator does nbt ﬁnd the opmtons of Dr. Humberstone to be persuaswe The A:bttrator notes that
Dr, Humberstone ] op:mons were Based upon a back~stram dlagnoses and Peunoner was subsequentiy
diagnosed lumbar dise d1$placemcnt and discogemc Tow back pain by’ Dr. Mc\Ially and (1) intractable chromc
lowwer back pam syndrome (2) chromc intractablc 1umbar dlscogeme radlculopathy, 3) chromc lumbar
dmcogemc pain syndmme and @) L5-S1 hermated dlsk w1th assomated central and neuroforammal stenosis I:y
the dzskog:am Dr, Humbcrstone did not proffer any opmxons upon the appropnate trcatment for Pctltmner s
- _actual condltmn. The Arbmator aiso notcs that Dr. Butler found the treatment recezved by Patznoner to be.
reasonable and neoessary beyond the 6 visits Dr. HUmberstone 0pmed wag reasonablc and necessary The
A1b1trator fmﬁler notes that Df McNal[y contmued to reoommend addmonai treatment at Nuestra bcyﬂnd the '
1ni11a16v1sits"-"'3 s ' e o ' '

Petitioner from'the effects fhis i m_;ury_ As such, the Arbiteator orders Respondent to pay to Petitioner the
outstaudmg medlcal amounts contamed in Pcnnoner s exhibits 52, 6, 9, I3 and 15 pursuant to sections. 8() and

’ Pﬁyﬁcal 'I"hu'épy is also Iocated B 645 E: New York Street; Aurora which appear to be the' shine provider.
2 Respondent is not Imbie for trcatmcnt for Petiucmor 5 thumb which is unrelazed to Petmoner s back m}ury of June 6 20 13
‘ - Page 9 of 12 -
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'-8 2 of: the Act subject to me&xcal fce schedule Respondent shail recewe a credzt pursuant to Sectmn 8(;) for
- .med:cal b:lts prcvmusiy pmd by Respondent '

fn sup _o_rt of the Arblgrator‘s deﬁsmn re!anqg to “L,” whether Petltmner is entltled tu TTD beneﬁts or _
: mainte“ ance benef‘ s, Arbztrafar finds a8 fono' st _

5 “The pcnod of femporaxy iotal d;sabﬂﬂy encompasses fhe hme from uhxch t‘nc 1n3ury mcapacltates the'
c}aunant unul such tlme as the claimant has mcovered as much as the chatactcr of the mjury vuli pcrmat e, untd

L the condlt:on has stabzhzed " Gallentinev Indusmal Comm "y 201 II} App Bd 880 886 (2ud I)lst 199@) The :
e dzspositwe test is whether the ciatmant’s condmon has stab:hzed x 2. xeached MM I Stmr;y l 1l of W;II Counfy '

) Ill Workers Comp Comm n, 2014 iL App (3d) 1'-'50028WC at 28 (}une 26 2014 ()pxmon Fﬂed) Mechamcai

e i)evtcesv Industnaf Comm i, 344 ik App 3d 752 760 (4tthst 2003} To show entltiement to temporary total' L

; _'_dtsabihty benefits, a ciaimant must prove nat only that he did not work, émr also that he was unab!e fa wark L
- EGaIIentme, 201 111 App 3d at 887 {emphasis added), see al,so C‘n‘y of Gramte Czty v, Indus'mal Comm n, 279 Ill '_ .

S A 3d 1087, 1090 (sth Dist. 1996).

i Petinoner clalms 0 be due TID beneﬁts from J une 6, 201 3 through September iS 201 5 representmg 1 i8
_-."_417 Wecks (Arb Ex #1) Respondent pmd Petmoner TTD beneﬁts from sze 6, 2013 through Septembc:r 9
: '_20}3 the date of Dr Butler 5 IME (Arb Ex #1) It is undisputed that Pentioner Was kept off wurk by h1s '

N -_'tteatmg_gt;ysxmans unui he retumcd to work on September 25 2015

The Arbitrator fmds that Petmoner has prm en by the p:epanderance of 1he ewdence ihat he was temporary._ ._

'-totaliy dlsabled from June 7 20!3 thmugh July }4 2015 repreqentmg 109 41 weeks As such the Arb1trator'
finds that Pehtwner is entxﬂed to recewe 109 4f? weeks of TTD beneﬁts frnm June 7 2013 through }uly 14 2015

_ 'me Arbitrator rnds that Reaponciem is, c:nutlcd 10 a crcdn of 54 000 05 for TTD beneﬁts paid I‘mm. June 6, 2013 |

_ through September 9, 2013 - o '

'In _s_unp_grt of the Arbltrator’s re!ated to issue ( L), the nature and extend o{ Petxtmner’s imurv, the f_ __
: Arbitrator makes the followmg cenclusmns . I o o

Sectmn 8 ib of the Ilimms Wa:kers Compensatmn Act ("Act") addresses the factors that must be
cons;dered in determlmng the cxtent of pcnnanent parhal dlsablhty for accxdems occurrmg of or after September
2011 820 ILCS 305/8 lb (LEXIS 2011). 5pecxﬁca11y, Secnon 8 1b states _ o
- For accldental mjuncs that Gocur on or after September 1, 2(31 1, permancnt parual dzsabxhty shall _
be estabhshed usmg the foliowmg crxtena

(a) A phys1c1an hcensed to practice medtcme in all of its branches prepanng a pcrmanent part:al
dxsablhty impamnent report shall report the level of impairment in writing. The report shall
mclude an eva!uatmn of medlcaliy defined and professionaﬂy appropnate measurements of
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impairment that include but are not lmnted to: loss of range of motion; loss of strength; measured
atrophy of tissue mass congistent with the injury; and any other measurements that establish the
nature and extent of the impairment. The most current edition of the American Médical
Association’s “Guides to the Evaluation of Permanent 1rnpalrmont” shall be usod by the physmlan
in detenmnmg the Ievel of 1mpa1rment _

(&) In determmmg the level of pennanont partial d1sab1]1ty, the Comm1ssnon shall base its
determmataon on the: followmg faotors _

(i) the reportcd Iovcl of i 1mpa1rmont pursuant to subsection (a);
(i) the oocupatmn of the injured employee;
(iii) the age of the employee at the fime of the i m_}llty,
(iv) the employee's future earning capacity; and . :
v) ev;denoe of dlsablhty corroborated by the treating medlcal recOrds
No smgic cnumeratod factor shall be the sole dotermnmmt of d:sablhty In determmmg the level
of disability, the relevance and wei ght of any factors used inl addmon to the level of i ;mpalrmeni as reportcd
by the physician must be oxplamcd ina writtcn order. Id. Consxdermg these factors in light of thc evidence
submﬂted at trial, the Arbltrator addresses the factors delineated in the Act for detorrmmng permanent
partnaldmablhty _. . R S
With regard to SUbscctlon (i) of Section 8.1b(b), the reported ievel of imipairthent puisuant to Section
8.1b(a), the Arbitrator notes that neither party submitted into evidence an AMA impairment rating. Thus, the
_Arbmator considers the pasties to have waived their right to do so sind assigns no wexght to this factor.
- With regard 1o subsectlon (u’) of Section 8. Ih(b), the oooupatjon of the m;ured employce, the evidence
oﬁabhshed that Petitioner was & machine o perator Petitioner’s job duties included movmg or pushing very heavy
. rolls of steol Petmoner was able returmed to work asa maohu_;_o operator for a. dxffcmm cmploycr at a less
”physxcally dom&ndmg j()b This, the Arbltrator asmgns somic wei ght {o this factor in detemumng the extent of
permanent partml dlsablhty, _ : .
th regard to subseonon (iii) of Secuon 8. lb(b), _the age of t.he employec at tho tlme of the mjury

interves fon due to ffs wo late nj
the extent of permanent partial d:sablhty,
Wrth rega:ds to subsectzon (w) of Scct;on 8.1b(b), omployec 5 ﬁnure eanng capaclty Petltloner proffered -
no testxmony regardmg the 1mpact of thisi m_]ury upon Pentioner 8 ﬁlture earmng capaclty As such, the Arbitrator
' asagns no wesght ta th1s faotor in detormmmg the extent of pennanont partial disability;
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Wﬁh regards to subsectmn (v) nt Seetmu 8 ib(b), evzdenoe of dxsabxhty corroborated by the treatmg
: medzcal records, ?etltzoner testlﬁed that he ccantmues fo expemence some pam When standmg of smmg 100 iong

o and that he cccaszonaliy expenences back pam from work whtch Petmoner contmls Wlfh ovcr the counter_ _
: -medxcatton Petnhoner was able to return to work and that he is abie to tolerate hls paxn thh the use of over ihe'

couuter pzun re’hevers The Arbnrator ﬁnds that Pentloner s complamts are supportad by Dr McNaily s medica} _

' records As such the 3531gns s1gmﬁcant weaght to thrs faetor in determzmng the extant of pﬁnnanent partial

In consxderatzon of the factors enumcratcd m Sectmn 8 Ih wh:ch does not 51mp1y reqmre a calcniaﬁon, -
hut rather a measvrad evaiuanon of all ﬁve fastors of whlch 1o smgle factor is conclusive on thc issue of

: 'permanency, the Arbttrator :ﬁnds that Petxtmnar suﬂ’ered permanent partlal dlsabxhty to the extent of 25% of ma.n __
- f-as a whole pursuant to § 8(d)2 of the Act ' '
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Pagel .
STATE OF ILLINOIS ) . D Affirm and adopt (no changes) D Injured Workers” Benefit Fund (§4(a))
S sss Affirmwithchanges | |_] Rate Adjustment Fund (§8(2)
COUNTY OF ) [revere [ second Ijury Fund (§8(e)18)
L WILL_IA.MSON ' o D PTD/Fatal denied
B e ' ' D Modlfy : ' None of the above

BEFORE THE ILLINOIS WORKERS COMPENSATION COMMISSION

s R0 THCCOBE

S :'_Petitioner,
s o - © NO: 13 WC 32148
AMERICAN COAL COMPANY,
Respondent. _

DECISION AND OPINION ON REVIEW

Timely Petition for Rev1ew havmg been ﬁled by the Petitloner herein and notice givento
all parties, the Commission, after considering the issues of accident, and statute of limitations,
- and being ¢ advised of the facts and law, affirms and ‘adopts the Dee1s1on of the Arb1trator whleh
is attached hereto and made a part hereof S S

The Comxmsswn notes that, havmg reVIewed the evidence in its entirety, Petitloner failed
to meet his burden of proof that an accident occurred. The application of the relation back
doctrine and amendment of the date of acadent would not remedy ﬂ’lIS defect. Petmoner s claim
is therefore not compensable ' S

ITIS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
ArbItrator ﬁled February 18, 2020 is here‘oy afﬁrmed and adopted.

1T IS FURTHER ORDERED BY THE COMMIS SION that the Respondent pay fo
Petltloner interest under §19(n) of the Act, if any.

- ITIS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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. No bond i is requlred for removal of thls cause to the Clrcult Court. The parl:y
- commencing the proceedings for review in the Circuit Court shali ﬁle w1th the Commission a

' Notlce of Intent to Fﬂe for Rev1ew in Cll’Clllt Court

DATED: DFC i _ZDZ_G -
o: 11/10/20 S '
-SMjmsb '

o '44 o

e Douglas McCarthy

E Mm .

- L.Elizabeth. Coppolettl
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STATE OF ILLINOIS ) o - L] njured Workers® Benefit Fund (§4())
o s | ] Rate Adjustment Fund (58¢)
COUNTY OF Williamson ) o ] second mjury Fund (58(0)18)
S . ' B o @ane_dfthe above |

R ARBITRATION DECISION =0 o

Victor Owens o T Case#13WC 32148
EmploYec/Pe_titi_oner _ - o o .
vl _ : Consolidated cases: _
American Coal ' ' '
EmploYer/Respbndent_
An_ﬁppl_iédtion for Aajfﬁstmént of Claim was filed in this matter, and a Notice of Héaring Was méiled to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Herrin, on January 14, 2020. After reviewing all of the evidence presented, the Arbitrator hereby makes
~ findings on the disputed issues checked below, and attaches those findings to this document.. . '

A. E___l Was Respondent Opératihg under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
' B. D Was there an employee-employer relationship?

_.C. || Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

s Motion to Conform Application for Adjus

Sireet F-300 Chicago, IL 60601 312/814-6611 _ Tollfree SE6335007 - Web sites v mweailgoy .
18 ot Rockford 815/987-7292 - Springfleld 217/785-708¢ =~ .
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Fr\omes N . B
On August 3 20 13, Respondent was operatlng under and subject to the provrszons of the Act.

_On tlns date an employee empioyer relatronsh1p drd exrst between Pennoner and Respondent

' On this date Petrtroner dld not sustam an accrdent that arose out of and in the course of employment
Tlmely notice of thls accrdent was not grven to Respondent _ '
Petrtroners current condrtron of 1li bemg is not causally related to the acczdent

In the year precedrng the i 1n]ury, Petrtroner earned $SO 376 l6 the average weekly wage Was $1 125 00. ' _'

_'On the date of accrdent Petmoner was 35 years of age, s;ngle with l dependent chrld(ren)
OR.D.ER. '

Based upon the Arbltrator $ ruhng on Petrtroner s Motron 0 Conform Apphcatron for Ad_lustment of Clarrn to
Ev1dence is denied. Accordmgly, Pet1ttoner $ clalm for compensatton 18 dented

RULES REGARDING APPEALS Unless a party files a Pefrtzon for Revrew within 30 days after recc1pt of thls dec151on
and perfects a review in accordance w1th the Act and Rules then this dec1sron shall be entered as the de<:1s1on of
the Comrnrssron . ; :

.STATE.MENT OF I\treaasr RATE If the Cornmlssron reviews thls award 1nterest at the rate set forth on the Nonce of
Dec:sron of Arbitrator shall accrue from the date listed below to the day before the date of payment however if
an ernployee $ appeal results in erther no change ora decrease in this award 1nterest shall not accrue.

m February 7, 2020

William R. Gallagher Arl!bnrator , Date
ICArbDec p. 2 : . _ : . : L

FEB 18 200
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Petitioner's Motion to Conform Application for Adjustment of Claim to Evidence

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental

injury arising out of and in the course of his employment by Respondent on August 3, 2013. The

Application was filed with the Workers' Compensation Commission on September 27, 2013.

. According to_the: Application, Petitioner "Jammed head on roof getting out of equipment
" Yehicle" and sustained an injury to his "back (Petitioner's Exhibit 1). Respondent disputed .
liability on the basis of accident, notice and causal relationship (Arbitrator's Exhibit 1).: R

It was subsequently determined that the date of alleged in the Application was not the date of
Petitioner's alleged accident, but the date he began receiving medical treatment. At trial,
Petitioner's attendance record was tendered into evidence and it revealed Petitioner did not work
on August 3, 2013 (Respondent's Exhibit 1). Petitioner never filed an Amended Application for
Adjustment of Claim alleging a different date of accident.

Petitioner's motion alleged that the evidence was likely to show an earlier injury date than what
was stated in the Application. Petitioner sought to have the Application amended to an earher
date based upon the relation back doctrine (Arbitrator's Exhibit 2).

Petiti'one_:‘s motion ihi_tially sought to have the date of accident changed to June 26, 2013.
According to the proof of service in the motion, it was hand delivered to Respondent's counsel
on July 19, 2019. Obviously, this was over six years after the date of the alleged accident.

When the case was set for trial on January 14, 2020, Respondent's counsel provided Petitioner's
counsel with copies of exhibits including Petitioner's attendance record for 2013 which noted
_Peitioner was not working on June 26, 2013 (Respondent's Exhibit 1). At that time, Petitioner's

* counsel changed the date of accident alleged in the motion fo June 25,2013, which wasa date
~ Petitioner was working (Arbitrator's Exhibit 2). Respondent's counsel ‘opposed. Petitioner’s

 counsel’s motion on the basis that Petitioner was attempting o allege a new dafe of aceident = =

* Amendment of complaints is governed by Section 2-616 of the Iinois Code of Civil Procedure.
Whether  litigant may amend a complaint is within the discretion of the court which should
snsider (1) whether the amendment would cure a defect in the pleading; (2) wheth




i % 9 0
2@@%@@@
amendment and (4) whether there were pnor opportumtles to amend Lee v, Chzcago Trans:t
Authomy, 605 N.E.2d 493, 509 (Ill 1992). : : : o

In thls case, pemnttmg Petltioner to change the date of acmdent would cIearly pI‘EJLIdiCe the
r;ghts of Respondent As noted herein, Respondent first learned of the alleged corrected date of
accident was over six years after it allegedly occurred. Obkusly, the amendment is not timely
because it alleges a date of accident clearly barred by the statute of limitations. Fmaily, Petitioner
filed the Apphcatlon on September 27, 2013, .and could have subsequently ﬁled an Amended
;Apphcatzon ailegmg a dxfferent date of accrdent but dld not do 50, - - R _

Based upon the precedzng, _Petltloners Motxon to Conform Apphcatu)n for Adjustment of Clazm
to ‘Bvidence is hereby denied. Accordmgiy, Petitioner's claim for compensatlon is hereby denied.
The Arbitrator also ﬁnds there ig'mio need to address the other disputed issues in the case because
they are rendered moot given the Arb'trator s rulmg n respect to Petltloner ] motmn ' -

//5@2%

WllhamR Gallagher Arbltratof/

Victor Owens v. American Coal | 13 WC 32148
Page 2 ' : : ' S



STATE OF ILLIN OIS ) D Affirm and adopt {no changes) _ I::] Injured Workers Beneﬁt Fund (§4(d))
N ) 8S. . Afﬁrm with changes P D Rate Adjustment Pund (§ S(g))
COUNTY OF KANE ) - l:l Reverse L - _ D Second Injuxy Fund (§8(e)1 8)
: : : D _ D PTD/Fatal demed '
I____l Modify - : & None of the above o

o BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMM_ISSION

o "PETRA JACOBO

Petltloner .

NO: 17 WC 10246

A 4-'?’METR0 STAFF, INC., and
~ IoHNB. SANFILIPPO & SON, INC,

DECISION AND OPINION ON REVIEW

e Timely Petmons for Rewew under §§ 19(b) and S(a) havmg been filed by the Respondent
e and Petitmner herein and notice given to all parties, the Commxssmn, after conSIdermg the issues
- Tofaccident, temporary total disability, medical expenses, prospective medical care, and penalties
-+ andfees, and being advised of the facts and law, affirms and adopts the Decision of the - - -
s Arb'tratdr, which is attached hereto and made a part hereof, with the changes made below. The
_“*7 Commission further remands this case to the Arbitrator for further proceedings fora .
L detennznatlon of a further amount of temporary total compensation or of compensation for
' nt d1sab111ty, if any, pursuant to T homas V. Industrzal Comm 3 78 1L, 2& 327 (1980)

_ Whlle afﬁrmmg and adoptmg the Dec1s1on of the Arbltrator the Comm1531on wntes
tio ally on the issue of causal connection. The Commission agrees with Respondent that.
Pe ioner’s nght h1p reached maximum medical improvement by July 19, 2017." Dr. Ted Suchy,
- one'of Petitioner’s treatmg physunans found that Petitioner’s right hip strain had resolved as of
e _'_Apnl 2017 and Petitioner provided no testimony to the contrary. The Commission notes that this
A -determmatlon does not affect the calculatlon of Petltloner s temporary total dlsabllzty beneﬁts or
- medlcal expenses : : .

N RS The Cemmxssmn also corrects the calculation of the time period for temporary total
S dlsablhty beneﬁts to reflect a penod of 148 and 3/7ths weeks, rather than 148 and 2/7ths weeks,
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&1 espeets the Commxsswn afﬁrms and adopts the Dec:131on of the Ar‘oltrator

: ER_EFORE FOUND BY THE COMMISSION that Petmoner proved that she
ident on J anuary 16 2017 Wthh arose out of and in the course of her

H_ER FOUND BY THE COMMISSION that Petitioner proved her current
g related to her leﬂ shoulder is causally connected to, the acc1dent in th15

-ER ORDERED BY THE COMMISSION that Resp0ndent pay to Petmoner
er week for the period from January 17, 2017 through November 21,2019,
1d 3/7ths weeks, that belng the period of temporary total incapacity for work
t. Respondent shall recewe a credlt of $9 881 40 for beneﬁts already pald

_FORE ORDERED BY THE COMMISSION that Respondent pay
le and necessary outstandmg medical bills for the services prov1ded by
m the amount of $5 310.00 and Access Neurocare in the a:mount of

gery recommended by Dr Steven Chudlk, mcludmg but niot hrmted to any
-mg, dlagnostlcs appomtments of other medlcal services, and any hospltal

ey Fees _is _demed,

,’I‘HER ORDERED BY THE COMMISSION that the Respondent shall have
ts paid, if any, to or on behalf of the Petitioner on account of said accidental

er proceedings consistent with this Decision, but only after the latter of
the tinie for filing a written request for Summons to the Circuit Court has expired
hefilin of such a written request, or after the time of completion of any 3ud1c1al
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b Bond for the removal of thls cause to the C1rcu1t Court is hereby fixed at the sum of
-$40,400.00. The party commencing the proceedings for review in the Circuit Court shall file
_ w1th the Comrmsston a NOthC of Intent to File for Rewew m Clrcult Court :

e f—zazu (St |
DATED: o SRt o
0: 11/19/20 o _ . BarbaraN. Flores -

 BNF/keb Sl
oA, empaert

.D.eboréh'L. Sim_'p_s_(_)ﬁ e

B Marc Parker !
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o __:_STATEOF[LLINOIS T )_

: SRR [:] [qjured Workers Beneﬁt Fund (§4(d))
¢°W_Q.E.K?‘.’.‘NE_'_-'- R - Sewndlninﬂnd@S(e}lSl
o : L o . S o .:. @ None th}]eabo\re R :

L 7015 womas’ COMPENSATION commssmw

2 ARBITRATION DECISION
| B R 19(") | jit b
Petta Jacobo o Case#i? WCOI()246
EmpioyeefPetit{onar N S SRR ' _ -
e e Consohdatedcases -

' Metro Staff Inc anci John B Sanﬁhppo & Son, Inc.

- _Empioyer!Rﬁsmndenl e

_ An Applicanon for Ac&ustmant of Clazm was ﬁlcd in t.hls matter, and a Notice af Hearmg Was malled to each -_: '_

_ | . party. The matter was heard by the Honcrable Frank Soto, Arbitrator of the Commission, in the. cityof =
' GENEVA, on NOVEMBER 21, 2019, After reviewing all of the evidence presented; the Arbitrator hereby

o - makcs ﬁndmgs on the: dxsputed 1ssues checked below, and attaches those ﬁndmgs to thls document

' DISPUTED[SSUES SR

A E] Was Raspondent operaung under and subject 10 the Ilhnozs Workers Compensatlon or Occupanonal
' Diseases Act? - : _ R _

i B,_ .Was thereanemployﬁe-em;ﬁoyer ralatxonshxp? ﬁ_- TR Tty




: 'FII\DiP«GS

{)n the date of aeczdent January 16 201‘? Respondent was operatmg under and subject to the prOV‘lblOnS cf the
Aet S A o e '

i -_:{)n this da’ce, zm empioyee-employer relationshlp dzd exxst between Petztloner and Respondent
B On thlS date Pentloner dui sustam aﬂ accxdent that arose out of and in the eourse of empioyment
Tunely uetlce Gf th1s accldent wa.s' gwen to Respondent ' S o '
'_ Pennoner s current condmon of 111—bemg :s eausally reiated © the acezdent .
o In the 36 WEEKS precedmg the mjury Petltloner eamed $16 255 80 ’the average weekly wage was $451 55
- _On the date of accxdent Petmoner was 61 years of age, mamed w1th 0 dependent chlldren - s

_'_-_Respondent ims twt pald aii leasonable and necessary charges for ali redsonable and necessarv medical

1 services.

_ .Respondent shail be glven a credlt ef $9 881 40 for ’I‘TD $0 00 for TPD $0 00 for mamtenance and $(} 00 for

T _other beneﬁts, for a total credzt of $9, 881.40.

-Respondent 1s entxtled to a eredn of $0. 00 undcz Sccuon 80) of the Act -

ne '()R:;ER RTIOR S

. Temporary: Total Dwabtltty . i ' '
i .Respendent shall pay. Peitioner. temporary total dlsablhty beneﬁts of ‘EBO’E 03/week for 148 217 th weeks .
- commencing 011712017 through 1’1!21f201 9, as provided in’ Section 8(b) of the Act subjeet to- the credst for
TTD benefits: prekusly pald as set forth in the attached Conelusmns of Law _ _ _

' Medical benefits -

Respondent shall pay' to the Petmoner reasenable and necessary medlcal services of $5 485. 02 or. 1esser ameunt _ |
as provided in Secilons S(a) and 8. 2 of ‘the Act as set forth i in the attached Conclus;ons of Iaw, ' .

" _ﬁ -'Pemzltzes

Petitioner’s petmon for penaltzes and fees is demed as set forth in the attached Conelusmns ot Law

' .Prospective Medical Care .- -
“The Arbitrator: orders Respondent to authonze the saroery recemmended by Dr Steven Chudxk, mcludmg but

not hmlted to any pre-operative testing, diagnostics, appmntments or other medical services and any hospital,
. surglcal or future medacal v;srts related o the surgery, as set forth 1n the attaehed Conciusmns of Law

: In 1o mstance shali thls award be a bar to subsequem hearmg and detenmnatxon of an add1tmnal amount of
medical beneﬁts or compensation. for a ternporary or permanent disability, if any. .
- RULES REGARDING AppgaLs Unless o party filesa Petition for Review within 30 days aftér rece;pt of this deczszon
and perfects a revzew in accordance w1t‘n the Act and Rules, then thls dee1smn shali be entered as the decision of

~ the Commission. -

'STATEMENT OF Im‘xmem RAT E If the Comnnssmn reviews thzs award interest at the rate set forlh on the 1\ vtice of
Decision of - Arbztrator shall accrue from the date listed below to the day before the date of payment however, if
an employee 3 appeal resultsit elther no change or a deerease in this award, interest shall not acerue, '

3/5/2020

' _Signature of Afitraior - Date -

ICArbDecl9B) -

MAR § - 2000



201HCC0691

Procegural Histog[ .
This matter proceeded to trial on November 21 2019 pursuant to Sectmns 19(b) and 8(a)

of the Act. The dlsputed issues were whether Petmoner sustamed an acc;dental m_mry that arose
out of and in the course of empioyment whether Petltloner s current eonditmn of lll-bemg is

causally relat ed te he ; m}ﬂr}’, whethgr the medxcal semces pmwded were reasonable and

necessary; whether Petmoner is enntled to prospectwe medwal care and whether Petitloner IS e
: entltled to TTD beneﬁts Peutloner also secks penalnes and fees.

Fmdmgg of Fact

Petra ¥ acobo (hereafter referred o as “Petlnoner”) testtﬁed v1a a Spamsh t:ans[ator that,
on Ianuary 16, 2017 she was an employee of Metro Staff Inc. (bereafter referred toas
“Responclent~Metro”) and she had been lpaned to John B. Sanﬁhppo & Sou, Inc. (heremaﬁer

) referred to as “Respondent-Sarifilippo™) for several years asa packen (T 12)
' Petmoner testtﬁed that, on January 16, 201 7 she amved at parking lot before startmg ‘her
6 amm, shlft (T. 15- 16) Petlttoner testlﬁed she drove her vehicie into the parking lot where the
employees patk. (T. 16) Petitioner testified only people who work at Respondent—Sanﬁhppo
park in the parking lot and it is not used by the public. (T. 16-17). Petitioner testified the general
_publle uses a chﬁerent parkmg lot Ioeated on the other side of the bmldmg in front the coxnpany

. b : etore entrence:__ (T 17);'. Petmoner tmuﬁed smce workmg at that locatton she has always parked

Jing day she reported the accident and Respondent transported heto
‘Physmans'_lmm‘edmecaue (T 21-22) B e e L




2 Medlca! treatment recezved bv Petztmn ' i‘. i _ ORI _ : .
The Physmlans Immedxaie Care records dated January 1? 2017 state the followmg
pt states she shpped on 1ce and. fell yestarday Walkmg m’so work states that she

' -_.iell backwards hlﬁlng the back on (sw) her head and is now feehng a headache
| -._and neck pam also abdommai pam Pt. demes loss of consczousncss She was
o 'he]ped up and ﬁmshed her, shlft She slept ﬁne but when she awoke her Iateral
) neck muscles were t1ght patlent denies any pam to bones in the neck Demes any '
o ._ numbncss or tmghng The patient also reports nmscle p&m abdommal pam and |
S B back paln as abnormal symptoms reiated 1o the complaznt (PX } p 4)
'Petxtmner was diagnosed with a cemca! spram and head mjury (PX 1, P. 7) Pcutioner was
prescrlbed medlcanon and lssued hght duty work resmctmns of no hf‘tmg over EOIbs over the
shoulder, wmst to shoulder or bciow the: Wﬁibt dnd na pushmg or pung over 101bs (PX p. 8)
o Pemmner testif' ed that she admsed ‘Sorarda” who works for Regpondcni, of her li ght
duty work res’mctlons and that “Sorarda” told her no work was avaﬂabie {T. 25) Petlttaner
testified that smce that day, neither Respondent Metm nor Respondent«Sanﬁh ppo asked her td
1emm to work llght duty (T 25) el L .
On January 20 201 7 Petmoner retumed o Phys1c1ans Immedzaie Carc T hc medlcai
1'ecords state: FR . - '
“Patient came in for a foifow up of pam in thc head neck and abdomcn whzch
was Gngmally seen on 1/ 17/2017 Oﬂgmai onset was Mon Jan 16 2017 The
pahem descr ibes the severtty as 8/ 10, with 10 bemg the worst Imagmab!c wh:ch
has worsened smce last v1sxt when it was 5/ 10. The patzent also reports musc,le
;pam as an abnonna] symptom reiated to the complmnt. e pt states she’s suIl
havmg headaches not feelmo any better also has lett shoulder pain and right
. buttocks pain,” (PX I, p. 23)
Petitioner was exammed which noted left shoulder posterior iendemess (PX 1, p. 24) The .
records state that Pe_t_atloner s left shoulder pain was located in the “back of the left shoulder.” |
(PX 1, p.28). Petitioner was diagnésed_with left shoulder pain. (PX1,p. 27). -
On fanuary 26, 2017 Petitioner retumed to Physicians Immediate Care and she was
prescribed physical therapy. On February 21,2017 an-MRI was ordered which showed: (1)
rotator cuff tendinopathy, focus of high-grade interstitial noted at the distal attachmeﬁl of the
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infraspinatus tendon with no teﬁddn retraction identified; (2) mild to .mcd,erate arthritic changes;
Cand (3) no:jev_i_dgn;e of frature. (PX 1, pgs. 100-101).- After receiving the MRL findings,
Petitioner was referred fo Dr. Theodore Suchy, (®X1:106).
N O_ri_ Fébﬁiary 217, 2017, Petitioner was examine_::d by Dr. Theodore Suchy and his records

S sateasfollows: s e e
" “Petra presents for evaluation of work related injuries to her left shoulder, neck

~ and right hip. She had been working for Fisher Nuts for about six months. She

_slipped and fell in the parking on 1/16/17." She has not worked since then. She
complains mostly of left shoulder pain but also has neck pain without any sott of
radiculopathy and right hip pain, She was going into work when this occurred.
She worked that day but had increased pain. She was seen at Physicians
Tmmediate Care and referred by Dr. Wolin. She has been given a course of
physical therapy. Her main complaint is the left shoulder pain. It wakes her at
nighttime and she has difficulty wotking. She denies numbness or tingling. She
has generalized neck pain, but again denies any radicular symptomatatogy. The
right hip is tender over the lateral aspect. There is no groin pain.” (PXZ,p. 7.

Dr. Sucﬁjf reviewed the MRI of the left shoulder and opmed tﬁat Péti_:t.i:oh.er.ﬁad a rotator
cuff teat and iﬁipingeﬁi‘eht syndrome with mild arthritic changes of the AC joint. (FX 2, p. 8).
Dr. Suchy administered a cortisone injection into the left shoulder, prescribed physical therapy
and maintained Petitioner’s light duty restrictions. (PX 2, p. 8).
- Petitioner attended physical therapy at Midwest Physical therapy. (1. 28). Dr. Suchy

' duinistreda scond corsone necion snd prscibed a ghC Hip MR~ (T.26),PX2p.
' 12). After undergoing the right hip MRJ, Petitioner retumed to Dr. Suchy on April 27,2017 At

 opinied that Petitioner’s co

 conditions were causelly related o horinury of Janumry 16,2017 and,at
' thattime, Dr. Chudikctook Petifioner offall work. XS,




o On November 29 2017 Pem:mner underwent an MRI of the lefi shoulder and neck (T
- 34} Pentwner returned to Dr. Chudxk on November 29 2017 who, after rewewmg the new
' MRI dlagnosed a rotator cuf‘f tear and recommended surgery (PX 5 . ’7)

' 3‘ Sectmn 12 exammanans;‘ SRR

Petmoner underwent a Secimn 12 exammahon wﬁh Ms Nancy Landre, a iwensed

chmcal psycholognst (RX 6) Ms Landre performed a neuropsychelogxcal evaluaﬂon on June _

a1 dnd Iune 27 2017 (RX6 p 93) M's Landre Gplned that Petmoner “sustamed at worst an :

un&.omphcated concusswn as a result of her work-reiated he:dd 1n3ury on I/ 16/ 17 from whlch fuli -
| recovery weuld norrnaily be expected by thiS pomt post-m}ury "RX 6, P 97) Ms Landre
'further opzned that “(f)rom a neuropsychclogical standpmnt Ms I acobo would be capabic of

R 3retummg t{) work at tl:us time wﬁhout resirlotlons (RX 6 p 97) Ms. Landre Loncluded that ¢

' - Ms. Jacobo is c)f advanced age (m)y best estimate is that she should be at MMI on or

amund?/lém” {RX5p 97) T |

o On August '? 2017, Petlt:oner aiso underwent a Sectlon 12 exammat:on W1th Dr A_;ay K. .

ZBalaram (RX 3) Dr Balaram dzagnosed I’etitmner w1th “ieft shoulder degenerattve rotator

euff tendmopathy w;th a pamal thlckness rotator cuﬂ" tea,r and 1mpmgemeni (RX 6,p. 12) Dr..
| Balaram opmt.d that Petltmner ] lefi shouider cond1t1on was unrelaied to the m_}ury of J anuary
'162017 (RXGpiB) : Wb -

Depasltmn of }}r A;ax Balaram, Sectmn 12 exammer. _— . Lo :
Dr Balaram test:ﬁed that he attended Crmghion Un1vers1ty for his undergraduate degree

and tor nxedical schooi Dr. Ba}aram performed his re51dency atl oyoEa Umverszty and he. 13
board certzﬁf:d in orthopedac surgery (RX 5. _ _ _ _ '

D, Balaram testiﬁed that Petitioner reported Iea.vmg, work and was ina parkmg lot whcn _
she shpped on an icy patch and feii backward onto her back. Dr. Balamm testiﬁed that Petmoner
reported expenencmg pam in her neck back hlp, shoulder and arm and over the next day her
pain 1ncreased {(RX'5).- ' '

Dr Baiaram s examination showed mild tenderness to palpation over the paracervacal
muscle of the neck, tenderness 1o palpation over the trapczms and the del toid of the Jeft shoulder.
Dr. Belaram noted rmid tenderness to palpation over the distal triceps. Dr. Balatam testiﬁed that
Petitioner reported pain with range of motion past 90 degrees, and she had. hmlted range. of

motion with external fotation.” Dr. Balaram testified that there was some ev;dence of symptom
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maghification because somie of Petitioner’s symptoms were outside the norm he would niormally
see with an anatomm injury of a certain body part. (RX 5,p. 14).

Dr. Belara.m testified that he reviewed the MR, dated February 2 2017 and found
msertxonal tendmosrs or inflammation associated with the tendon and & wel l-seated bIcep tendon -

L mth no ewdence of acute. retracted supraspmams ot subscapulans rotatmn cuff i muury CRX 5 5 AR T

13- 15) Dt. Belaram opmed theMRI showed & degenetate tear because he d.ld not see any
bleeding in the shouider j omt or cvxdence of a retracted acute tear, (RX 5, p. 21). Dr. Belaram .
d1agn0&¢d insertional tendinopathy which is a partial tear o fraying.

o Dt Beléirm’n testified that based upon Petitioner’s r‘eport of mechanism of injury he did
not believe Petitioner sustained a left shoulder injury. Dr, Belaram testified Petitioner reported
slippir_zg__and. fal_ling_onto her back withot falﬁhg with her arm outstretched. .D_r. Belaram
testified ’th'eré was no brunt force being tranémitted throng.h'the arm into the shoulder since it did
not appear that Petitioner used her arm to brace hetself from the fall (RX5,p.15-16). Dr.
Belaram ﬁlrther testified that Petmoner d1d not report shoulder pam on the first day of treatment
aJ::d that, in his expenence, ifa pahent had an acute rotator cuff tear, the patient would have
complained of pain at the time of the accident. (RX 3, p. 21).

Dr. Belaram agreed that Petitioner needs surgery, but the surgery was due to her

- degcneratxve shouldf.:r condition. Dr. Belaram recommended debndemeni surgery. (RX 5, pg. .
o 22). Dr. Belaram opmcd that Petxtloner should have restnctmns conmstmg of 5 pounds withno .
. ':“':f'_'overhead hﬁing whlch are. unrelated fo a work accxdent Dr _Belaram also apmed that Petmnner Sl

On cross-e a;mmatlon Dr Belaram tesﬁﬁed that he was aware of but did not recewe or-

” N revwﬁr _Pctmoner s mxtial trcatment records from Physwlan s Imme:dxaie Care I)r Belaram TR




Was not aWare that at thc ﬁrst date of‘ treatmem Peimoner reported headaches, neck pam, back .
.pam cor abdemmai wa]i soreness (RX 5 p 27 37) T '
P S.f 'Zi)e _951tmn_of Dr'-".StevenQChudlkt_ R o L _
| Dr Steven Chudxk test:ﬁed he attended the Umversﬁy of Chlcago f'or hzs undergraduata .

| 'degree and for madxcal school Dr. Chudtk pcrformed h;s resxdency at Unwers;ty of North

s Camlma and completed a fellowshxp in shoulder and sporis rnedicme at the Hospltal ior Spemal _
s Surgery whlch 1s aff hated thh Comell Umversn} Dr Chudik is board certzﬁed m ori:hopedxc' B

| 'surgery and erthopedic sports medwme Dr Chuchk’s pract"xce speczalwes m 1he treatment of

: _' _'shoulder knees aﬂd sports medmme (PX 7) L I DT

Dr Chudzk testxﬁed that Petxtmner ;:eported a h;siory of failmg on J anuary 16 2017

- _mj urmg her neck, hip and leﬁ shou!der Petmoner rcported that qhe was not expenencmg a.ny |

. probiems w;th her leﬁ shoulder nor had she ever received medwal treatment for her 1eft shouidef .

_ prxor 10 January 16 201 7: At that vnsﬂ Peut:oner reported constanl pam that occurs parncularly

'thh movmg, reachmg and hﬂmg Dr. Chudik noted that I’emmncr repol’ted shouider pam 10 her -

: _treatmg physmlan and an ’\e'.{Rl of the leﬁ shoulder was ordered Dr Lhudxk aiso noted that
R | -_Petmoncr uﬂderwent physmai thempy and carttsone mjectlons in the 1eﬁ shouider beforc G B
_recemng a surgzcal ;ecommendatmn (PX . .. o
}I)r Chudik testlfied that rev1ewed the F ehruary 8 2017 MRI Which showed a mlld mgndl |
at the edge of the supraspmatus and an increased dens:tty of ﬂmd Dr Chudlk tesnﬁed that the |
MRI fi ndmg was only suggesnve of a tear because the MRI was an apen MRI whwh isa hnuted _.
study To obtam a better i 1mage, Dr. Chud:k oxdered another EViRI Dr. Chudlk dzagnosed a .
pass:bie ratator cuff tear and cerv;cai radlculopathy Dr Chlldlk tcstlﬁed that he took Pctmoner Ny
ff alI work unul he had a deﬁmte diagnosm regardmg Petlﬁoner s left sheuider (?X ’7) _ |
Dr Chudlk 1est1ﬁed that on November 29, 201 7, "Petmoncr retumcd 10 revww the results
of the November 24, 2017 MRI De. Chudik testlﬁed the MRI showed a bursai sided rotator
cuiT tear and an abnormahty m the superior | labrum which was consmtent with a tear Dr. Chudlk
dlagnosed a supraspmatus tear of the left shoulder and he recommended arthroscoplc surgery of
the left shouider Dr. Chudik testified that Peuuoner MRI results were consistent thh
Petitioner’s cllmcal fi ndmgs (PX '?) '



Dr Chudlk opmed that Petmoner s leﬁ rotator cuff tear is casual]y related tu Petluoner S
work injury of January 16, 2017 Dr. Chuchk tesuﬁed ﬁom his review of the reeords the fall was
a cumpctent mechamsm of Pehtzonet s mjury (PX 7, p. 18) Dr Chudtk opmed tbe need for '
Surgery was reiated to Petltloner s work accldent (PX 7 P 28) Dri Chud1k further opmcd ihat

P ___'cr'shauld:_temam off work untxl Pehtmner s shmlldcr i5 repalrad :;(PX 7 P 26) e e

Dr. Chudik testxﬁed thai Petmoner was expenencmg overlappmg:of symptoms au: 3dby NN
the cemcal radlculopalhy with the leﬂ shauider uuury Dr, Chudlk tcsuﬁed that Petltmner _ l_
xruha}ly reported mostly cervmal symptoms because there was a lot of ovcrlap wuh the cemcal

, symptoms whxch are snmlar to the symptoms associated with small tears, as in the Petmoner s
case. Dr. Chindik tesuﬁed that with smell tears the shoulder becomes more pamfui and more
noticeable days aﬂer the injury as the swelling sets up. Dr. Chudik testlﬁed that maximum
swelhng usua]ly occma within a few days of the injury.. (PX 7, p. 20).

" Dr. Chudik agreed with Dr. Ba]aram s opnnon that the first MRI did not demonstraie an

acute retracted supraspmatus or subscapulans totator cuff tear Ds Chudlk testlﬁed the first MRI

did not show an obvious significant retracted tear ‘because the ﬁrst MRI was an openl\([Rl which

is limited. Dr. Chudik testified that it was dlfﬁcult to interpret the MRI because of the limited

aspect of an open MRI. (PX 7, p.26). Dr. Chudik testified the MRI did show pathology of the
e rotater cuﬁ wh;ch was suspmmus of a tear. Dr. Chudxk testlﬁed that based upon the Petttmne.r s
| - age, mechamsm of i injury, correct symptoms and failure of consewauve treatxnent mmcates that o
1t iS more lﬁielyﬁ ""rotﬁtor cuff tear presented m'theMRI" (PX 7) e '

o '_down _ ::thatd o nt rcquested _
L was npped so Sorarda wrote dOWn a sccond account based upon thc mformanon prowded by e



: S complete a GED (T 65) Petmoner also testlfied that she mfonned Sorarda that her 1eft
I shoulder was hurtmg but it wasn tmentmned mthe repol‘t (T pes: 52‘53) Petmoner testiﬁed

o Pet1tzoner tesu :

_ : tha,t Sorarada dld not ask any clarrfymg questlons about the accxdent (T 54) Petltxonef tesnﬁed
- :that X orarada dzd n _' | 'read the report back to Petmoner 10 conﬁrm zts accuraoy (T pgs 54~55)

¢ d ihat she sxgned the documeni w1thout readmg 11: (T S 5)
Petmone ' es‘aﬁed that she szgned RX2 on or about ] anuary 28 201’7 (1" 55) The

o document contams the foiiowmg passage “I was gemng cut of my vehzcie io go m ta work I

fell because ihey'-"'ave not salted the parkmg iot and 1t was very shpperﬁf " (RX 2), (T 58) The .- ¥

e 'document descnbes Petztloner s m_;ured body paris as the “Neck;- hip, shouider head o (RX:Z)

- g' _ Pet"moner admzﬁed that she did not recalI whether shc put her arm down io stop hersetf at the o

e :timc of her fall (T ‘1'2)

On re-dxrect exammatmn Pentxoner testlﬁe:d tha.t she nor her daughter completed any part i L

o of the document 1dent1ﬁ¢d as RXZ (’1“ 7 8) Pent;oner also tesuhed to go frorn the empioyee
o parkmg lot to the store s parkmg iot you must dnve around the factory beﬂause the s tore s .
- _':_'ﬁocated on the Gther sxds of the buﬂdmg (T 7 6) Petmoner testlﬁed that hm hxghest levei Qf

i educanon was 1he 'second grade {T 77)

Pehtmner tesuf ed thai pnor 10 January }6 201 7, ".he dxd not buffer any prmr accidents or
| : _-mjunes to her k:ft sheuider (’I 34) Petltioner denled any pnor symptomsfproblems to her left

' '-shoulder prx()r to January 16 201? (T 35) Petltzoner testzﬁed that her 1cft shoulder “hurts a o
| '_ ict” and she is “not able to }mld not even a plata becauqe 1t w:ll fd!l from my hand » (T 35—36)
'Petztioner also tesuﬁed ihat she is uaabie able 10 sleep m' mop “due to the pam . (T 36)

" Petltioner tesuﬁed that she takes 500 mllhgrams of Naprosyn for her symptoms (T 38)

: Petltzcner testlfzed that she would hke to prowcd w1th the recommended surgery because she
- wants to be “okay heaith-w:sc » {T 38) _ o BRSNS
| Petmoner testlﬁed she received temporaxy total dzsabihty beneﬁts from January 17 201 7

_ ihrough August 14 2017. (T 39) (Alb Ex. @ I) Peuuoner testified that she has not recewed
- temporary total d:sablhty ‘benefits from August 14,2017, (T.39). Petitioner testified that her

- son—m-law heI fa paymg her bills ancl necessxtles (T. 39—40) Petttxoner testlf ed that her son—:n—
Iawhadtomovemmthher (T. 40) R S

The Arbltrator found the testimony of Pctitmner to be credible
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Conclusmns ot‘ Law

| . The Arbltraior adopts the above Fmdmgs of Fact in support of the Conclusmns of Law as set
: fotth below ' _ . ' ;
o _:_ ’I’he clmmant beaxs the buzden of provmg every aspect of her clalm by 8 preponderance of _

' ._compensaUOn under the Act, the clanhant bears the burden of showmg by a preponderance of .the R
" ewdeme, he :mffered a d15ab1mg injuxy whmh arose out of, and in the course of hlS employment
' Baggettv Indusa'ial Commis,s'ion 201 m 2d. 187 266 1L Dec 836, 775NE 2d 908 (2002)

Did Petit] _oner sustain all accident that arose out of. and in the gourse

To cbtain compensauon undsr the Act, a cIalmant must show, by a preponderance
| of the ewdcnce (shc) suﬁ'ered a drsabhng mjury that arose out of and in the course of
(her) employment Baggetrv Industrial Comm;sszon 201 M. 2d 187 194 (2002) '

: Generally, “_whcn an cmployee shps and falls ata point off the employer 3 premlses '_ '
wlule travehng to or ﬁom work the resultmg mjunes do not arise out of and in the course
of the employmcnt » Joiner v. Industrial Commission, 337 11l App. 30 812 815 (2003).
However, the I]Jmms Supreme Court had noted an excepnon to this general rule ocours

- employer “provided” the parkis
R ()f. : e iof the followmg (}) whether the parkmg iot was owned by the employe;:, or; (2)




- the parkmg iot was a route reqmred by the employer Walker Brothers . Ii’lmozs

' ._'Warkers (, mpensatmn Commrssmn 2019 Iil App LEXIS 812 P 23 (ES‘D 2019)

' Here the Arbxtrator rmtes no evxdence was presented that Respondent—Sanﬁhppo owned_ _ .
i 1he parkmg let ’I‘he zssue m ﬂ'llS case is whether Respondent—Sanﬁhppo exerc;sed o
.contml or dommzon ovcr the parkmg lot 'Io tlus 1ssue 1he Petmaner testihed as foliows -

. :__And were other empioyees of John B. Sanf’ hppo 1f you know parkmg m the same -
o ot? AT S T SESL LS I it _ . 5
S YER.

. '.-__there as wel}ff‘
o '3_"_Yes I o i .
~Who else would park there beszdes the employees‘?
The peep}e from the office, . :
_ ”Wouid ‘anyore of the general pubhc park in that lot‘? z
No (T 16-17) o

- ;?%i'@- PO Op ©

; .Petmoncr fwther tesuﬁed as fo]lows

Q. Is there anythmg in between thc parkmg lot where the employees dre parking and'
PR where the ( cust()mers - == where the storc 15'? Is there anythmg in between those _
Codots?

'-_Yes Yes Let’ ;] say there isa parkmg -= ]et <; qay thzs is the parkmg iot Thc other
- one,you tavé to go-around the factory R

. -':Around the buﬂcimg? PRI
i Yes. _ SRR
Soxtscntheotherm: G ' TR
o As you tuin on the ather suie, that $ the parkmg iot for tha people that are gomg 111
- thestore. - _ _ _
- Ontheother- sade of the buﬂdmg'? :
L Yes (T 76) :

-Respondent-Sanfﬂzppo d:d m}t pmffer any evxdence wntradxctmg PEU’ELOH:I ] testlrneny o
and as such Petztxoner s testlmony is unrc:buttcd The Albltrator ﬁnds that it 13 a: L
: reasonable mferenc:e from Petmoner $ umebutted tesnmony that Respondent—Sanﬁhppo : _. s

.exercxsed control or dommion over ﬂle pat kmg lots by havmg d;fferent parkmg iots for :
I the empioyees, general pubhc and delz vemes T’he cmployee parkxng was 1ocated on one
| end of the bmldmg or factory, nea.r the employee entrance whlle the general pubhc used _
the pa:rkmg iot located on the other end of the bulldmg, or factory near the company store. _
The record estabhshcd that the general public would have no reasonable basis to park

near the empioyee cntrance when the store was Iocated on the other side of the butldmg

f 10

Were there other empioyees such as yomself workmg for Metm Stafﬁng parkmg ': | e
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or factory T he Arbu:rator notes that Respondent d1d not ptoffer testlmony, ﬁom an N

_ ;employee of ReSpondent-Sanﬁllppo, they did not dmgnatc the locatlon for amplﬁyee -
'parkmg or they d1d not exercise control over the parkmg lut or the general pubhc used the
'_ portion: of the padcmg lot near the employec entrance As such the Arb:trator ﬁnds that

S _'1_____3;'3_Respondent anﬁlppo exewxsed oo 'trol and domxmon over the: parkmg krt located near G

_' "‘hﬂ mplo}'eﬁ entrance where Petltnoner fcll

When a worker s physu:al structures, dlseased or not, gwe way under the stress of thelr
usual tasks, the law views it ag an accldent arising out of and in the course of employmcnt_
stbro v. Indust. Com’n, 207 L. Zd 193, 205 (2003). Workers need only provc that some act or
phasa of employment was a causatwe factor in har ensumg mjunﬁs Lamf and Lakes Co Vi
Ina'u.sf C’om ", : 359 111 App 3d 582 592 (2005). The work-related task necd not even be the sole
or pnncxpal causatlve factor of the i mgury, as long the wor_k lS a causatwe factor See SleP’O, 207
1.2 at 205, Even 1f' the clalmant has a preemstmg degeneratlvc condmon whlch makes him
more vulnerable to injury, recovery for an accidental injury will not be demed as fong as she can
show that her employment was also a cansative factor. Id. At 203. Employers are to take their
o employeea as they find them, A.C.&Sv. Indusmat Commission, TI0 N.E. 2d 8347 (Iil App. 15
“Dist 1999) cxtmg General Electrzc Co V. Indusmal Commwswn, 433 N E 2d_671 672 (1982)

i The Arbitrator ha 1dered aﬂ medxcal. evidence along
" o :_w1th _the testlmony_ The Axbltrator 1 ncls thai Peutmner has proven by the prepanderance




- of the evrdonco that her current condmon of 111—1333 ng, moludmg the ie& shouidr:,r, head
'nght hlp and neok are causaﬂy roiated to hcr mjury . S _ .
g _' Prxor to January 16, 2017 Peﬁtmner was able 10 work and she was not exponencmg any
_ '1eﬁ shouider symptoms nor. had she reocwcd any medloal care for her leﬁ s‘noulder ’lhe
o foiiowmg day the fall, ?etltloner was taken to Physmlans Immedzaie Care by Respondent _
- 'Petitloner was assessed w1th a spram of the h gaments of the cervxcal spme mjury 1o the head aud '
' -fzssuod li ght duty res‘rrmnons whloh Respondent failed to accommodate Eventually, Pennoner |
'was diagnosed WIth a part:a} 1otator cuff tear with 1mpmgement syndrome surgery was ' |
- recommended and Pet}tzoncr was taken oﬁ ai] Work Pe-’cxtioner has ’oeen unab‘ie to retum to
" work swce her faii of January 16 20&7 ' S S _
_ | _ ' On Novernber 15 2017, Pe’txtioner sought her own oplmon thh Dr Steven _
Chud1k (T 33) Dr. Steven Chudlk testzﬁed in hiS e\rldencc dep031t1on that he isa
board-oortlﬁed orlhopedzc surgeon wﬁh a foilowsh:p m shoulder and sports medicmo and
_ ._ treats shoulder 1ssues in 50% of his patient pracm:e (PX 7 pgs 6 7) At 1he xmtxal |
:exammatlon, Dr Chudlk noted 1hat Pcﬁtxonm had a r911p and fdli on January 16, 201 ? and
o :_also noted Peutxoner mjurod her shoulder when she shpped on the we m the paiklng lot ' |
at’ work and feH backwards onto her baok ” (PX 7, pgs 9. 10) Dz Chuchk opmed the . _ o
_ Petmoner s tom rotator cuﬁ’ of the ieﬁ shoulder was causaliy related to her fail of January
16 2017 (i’X 7 p. 19) Dr. Chudlk explalned the bams of his oplmon as foHows

she had a fail whtch isa competent mechamsm for this type. of tear and
_ '._m_;m'y - -~ there was. proxlmate teporting of the injury to the shoulder at the
time, She had an initial visit, I beheve, on the 1 ?‘*‘ the' day foilowmg, where she
o -repoﬁed mosﬂy cervical symptoms, but we know very well from our experience
. ‘that there’s a lot of oveﬂap with cervical symptoms and their presentatlon as they
radiate down the arm and things. And evén when we see these injuries to the cuff,
: _'_'espec;ally a smaller tear like this; ﬁmctmnaliy, someﬁmes they become more .
- painful and noticeable days later after the injury as swelling sets up. So she
- reporied an approxxmate time'on the 20“‘ of that same month days just following -
the accident where — ‘which is often the case, where there was a more complete
“history and did. reveal that she bad left shoulder pain at that time. ‘So there was a
prommate reportmg of mjury, compotent mechamsm ? (PX’! 195- 2(})

'Dr A}ay Balaram of Hand Surgery & Assoc:atos performed two Section 12
examinations. Dr. Balaram tesnf ed thathe is a board—certxﬁed orthopedw surgeon with
added quahﬁcatxon of the hand (RX 5, pgs 27- 28) Dr Balaram opmed that “(b)ased

12



Oﬂ%’ﬂﬁﬁﬁgi

on the pattent’s reported mechanism of i injury, 1 did not see that a left shouldcr mjury was
 sustained based on what the patient had reported har mechamsm of injury was.” (RX 5,
P 37) Dr. Baiaram explamed that the meChamsm of i injury mdwated “she shpped and
_ fell onto her back Without her axm out~slxetched Dr. Balaram testxﬁed that Peﬁtmncr d1d

— ::'-éfuat :eport shoulder pam on the ﬁrst day of n'eatment aﬂtL 111 his experxcnce 1fﬂ patent

 peinandright hip

' had an acute rotatar cuﬂ‘ fear, they would have complamcd of pam atthe tlme of the .
- aceident. ((RX 5,p. 21). Drt. Balaram opined that Petitioner has msemonal tendmopaﬂw o
ora partlal tear or fraymg of tha rotator cuff which is a degenerative condmon (RX 5, p.
7). - IR
The: Arbltrator finds the apinions of Dr. ChUd}_k to be more persuaswe than the opimons
of Dr. Balaram The Arbltrator notes that Dr. Balaram did riot review the medical records from
Physwlans Imnwdlate Care Dr. Belaram testified he was aware of but did not receive or review
Petltioner s mitlal treatment records Dr Belaram testx ﬁed that he only rewewed ﬂle records
provided by the case manager Dr. Belaram testlﬁed he was not aware that on the first date of
treatment, Petitioner reported headaches, neck pam, back pair or abdominal Wall soreness. (RX
5, p. 27-37).
The Atbitrator notes that Dr. Belaram did not review Petitioner’s initial treatment records
- from Physwlans Immechate Care which showed that Petitioner was complammg of lefi shoulder -
pain ather second date of treatment The: Arbltrator notcs that Dr Belaram S
sinions were based."in parf, upOn the Iength oftxme'hetw :"'n the acczd 1 t and'Petmoner s ﬁrst’*---if SRR




o symptams MRI results and chmcai ﬁndmgs As such the Arbttrator ﬁnds that after Petmoner 5. .
B work accident of J; anuary 16 2017 her ﬁondltmn de{e:norated and her work acc;dent caused the

determratmn

With respect to issues © !” Whether the medlcal services rawdeﬂ were reasunabl_ the:
o Arbitrator coneludes the fn]lowing' S L : :

| Under Sectlon S(a) of the Act a clazmant is ent:ﬂcd to recover reasonable medxcal _
- 'expenses the mcurrence Of which are causally reiated to: an accndent ansmg out ot and m the i

- '. ; scope of employment and wh;tch are necessary o diagnose rel:eve or cure th.e effects of 1he

_cld1mant’s 1njury Absolute Cleamng/SVMBL v, IZI Workers Compensatzon Comm 7, 409

Iil App 3d 463 470 (4“’ stt 2011) L _ : S :ﬁ. -
The Arbﬁrator notes that Respondcnt’s dtspute 1egardmg the medxcal servzces )
' provxded Were based upon lia’mhty and not the rcasonabie or necess;ty of the medmal
servzces The Arbmator ﬁnds tha't Peu tlonel pmved by the preponderance ef the :

_.cwdence the med}ca] expenses prov1ded were causaliy reiated to hcr work acc1dent and

o were necessary to diagnose reheve or cure Petationer Erom 1h<: eﬁeci‘; of her m}ury As

' such the Arbmator ﬁnd% t;hat Respondent Shdﬂ be 11able to pay to Peunoner ior the B
'serv:ces pmwded by Hmsdale (}rthopaedxcsz in the amount of $5 310 00 and Acccss -
Neurocare in the amount of $175 05, as con’famed in Petztxoner = Fxhlblt 6 'I‘he L |
Arbxtrator orders Respondent sha!l pay Pehtloner those medzcal expenses pursuant to the

Illmols Mechcal Fee Schedule to Petmoner

_ -'Wlﬂl res 'ect to issue “K” whcthtr Petitmner is entitled to pruspectsve mednai car e, the
-.Arbxtmtar finds as folluws' _ S _ B

The Arbltrator ﬁnds and concludes the leﬁ shoulder surgery prescnhed by Dr Steven _
Chudlk is rcasonable and meclmaﬁy necessary to aiiewate Petitxoner $ condmon of 1li-bemg and
causal 1y reiated {0 her accxdenta] mjury of January 16 2017 The Arbltrator notes that bcsth Dr.
Chudzk and Dr. Balaram agreed that surgical mterventton is 1easonabie and appropnate for the
Petmoner 8 condmon of ill-being. Petiuoner testiﬁed that she would hke to nndergo the surglcal
procedure (T 38) Aﬁer rewewcd the mcdlcdi ev;dence and consxdermg Petltwner 8 testlmony,
the Arbitrator orders Respondent to authorize and pay for the surgery recommended by Dr.

Steven Chudik mcludmg all re}ated reasonabie and necessary medwal charges pertammg o such

14
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medical treatment See, Bennett Auta Rebuilders v. Indu.s*frial Comm:sswn 306 Hl. App 3d 650
_.(1‘3t D 1999) |

ﬁts the Arbitrator ﬂnds' '

“K” whe her Petxtmner i entltled to TT]) bene

Pet:ttroner is seekmg 'I‘TD beneﬁts from August 10 2(}17 through the date of trial,
November 21 2019 (Arb Ex. #1) T . :

. “The pemd of temporary total dxsablllty encompasses the ‘ume from Whlch the injury
mcapacltaies the claimant until siich time as the claimant has recovered as much as the oharacter
of the mJury will pemut “i.e., until the condruon has stabﬂlzed * Gallentine v: Industrial Comm'n,
201 Ill App. 3d 830 886 ¢2nd Dist. 1550). The disposrtwe test is whether the claimant’s condition
has stabﬂxzed ie. reached MM.L Su?my Hil} of Will Countyv Tl Workers' Comp: Camm n, 2014
IL App (3d) 130028WC at 28 (Juné 26, 2014, Optmon Filed); Mechamcal Devzces V. Ina'usfrial
Comm'n, 344 Ul App 3d 752, 760 (4th Dist. 2003). To. show enntlement to tempcra:y total
dlSﬁblllty beneﬁts a clalmant must provc not only that he did not work, but also that he was unable
to work. Gallem‘me 201 Iil App 1d at 887; see also City of Granite City v. Industrial Comm’n,
279 Iil. App. 3d 1087, 1090 (5th Dist. 1996).

_ The Atbttrator finds that Petitionet’s condltlon of ill- bemg has not stabilized.

: ':-.-Both Dr Chudxk aud Dr Balara:m, the Sectxon 12 exammer, agree that surgical

mtervennonlsreﬁﬂ bla and medlcauy_necessary_sz;j(}’x_? pgs_ 27-28), R




S Dr Balaram tcsﬁﬁed that he “would hmlt thc patlem to ﬁve pounds hﬁ:mg, pushmg,
puilmg and no everheald work ? (RX S, p. 45) Dr Balaram testzﬁed that Pemmner should be
: testneted firom performmg her regular work actzvztzcs {RX 5, P, 63) ' _ '
Petxt:oner testzﬁed that sha prowded the work restnctlons, 1ssued by Physmlans
_ Immediaie Care, fo Respondent who reﬁzsed 10 accommcdate the resmctmns Respondent dld
L ' not proffer any evzdcnce rebuttmg Pet;tioner s testxmuny Petmoner testlﬁed that ne;ther
i Respondent-Metro nor Respondent~Sanf hppo comacted her regardmg retummg to hght duty L
’_work (T: 2545) | e R BRI B o
: Based upon Peﬁtzoner s umebutled iestlmony and the medacal evndence ihe Arbxtrator g _ |
o ﬁnds that Petmoner is ent:ﬂed to recewe temporary total dxsablhty beneﬁts because her cond;tmn_
' -:has not stabﬂz?ed As such the Arbxtrator ﬁnds that Petitmner is enntied 1o receave temporaiy
: total disabihty beneﬁts from August 10 2017 Nevember 2] 20i 9 at a mte of $3€}1 03 per week 1
- Wlth resnect to 1ssue { M) Qenalﬂes and fees. the Arbltmtor fimis as foikows' L |

_ Ilhnms couris have refused to assess penalties under sections 19(1() and (I) of the
_ 'Act where ihe cv;dence mdmates that Ehc employu reasonabiy couid have beheved that

' _'the employcc was not entltled ’to the: compensatmn withheld. See, Bomd aj Educatzon v,
| '.'Indus!r:al Commrssmn 93 Hl 2d 1,442 N E. Zd 861 (1982), See also, Awn Praducts Inc.
V. lndu.smal Commmzon, 82 Hl 2d 297 (1980) and Ermkmann v, Jndusfrza! Comm;sszon, '
82 IlI 2d 462 (1980) “Where a delay has occurred in payment of workmen s
compensahon benf:fits, the employer bears the burden of Justlfymg the deiay, and the
stdndald We hoId him ’so is one of ob;cctave reasonablencss in his behef »Id. See also,
"Czry of Chzcago V. Indusmal (lommzmon, 63 111, Zd 99 {1 976) An emplcsyer s
_ :reasonabie and good falth chai]enge to. hablhty ordmanly wxll not subject itto penaitles
undcr the Act. Maﬂock V. Indmfrzal Commission, 321 L. App 3d 167 (1St D. 2001).
Further, penaltles are generally not 1mposed when there are conﬂwung medwai oplmons
or When an employer acts in rehance upon responmble mcdical opxmon Maﬁeck v.
Indusir:al Commission, 321 Hi._A_pp.Bd at 173.

! The Arbitrator notes that Pefitioner was entitled to receive TTD benefits from January 17, 2017 through November
21,2018 but, based upon the Request for Hearing and stipulations, Respondent paid TTD benefits from January 17,
20! 7 through August 9, 2017 and so Petitioner was only sﬁekmg TTD benef’ 15 from August 10, 2017 through the
date of the tnal See Arb Ex #1.

16



90 1WCC0691
The Arbm'ator finds that Petitioner failed to prove that Respondent dtd not act
_reasonable or have a good faith challenge to habihty Cases mvolvmg parkmg ot falls
'occun'ing before or aﬂer work are generally not compensable and as 5uch Respondent .
: _. '_'_dlspute regardmg Ilabthty was reasonable Respondent also disputed the cla:xm based
upo inions of the Secnon 12 exammer, Dr. Balaram The Axbltrator ﬁnds that
Respondent acted .reasonably in relymg upon the opmions of Dr Balaram The

o Z_'_A:bitrator notes that Dr. Balaram was not prowded the initial treatment records and he
did not review those reeords priot to rendermg his opmzons The Arbitrator finds that the
faﬂure to review the m;txal treatment records inyolved an issue of the we;ght to afford Dr.
Bala:ram s oplmons and does not, in of 1tse1f support a ﬁndmg of bad f&l’[h. The 3
A.rbltrator notes that 1o evxdence of bad fa1th was ptesented at trial sueh asthe |
_ lthholdmg of the records by the case nurse was pu:poseful As such, Petitioner’s claim

 for penalties and fees is hereby denied:




.STATE OF ILLINOIS ) E} Affirm and adopt (no changes) D Injured Workers’ B enefit Fund (§4(d))
.' E. B .' ' ) SS. D Afﬁrm with changes D Rate Adjustment Fund (§8{g))
COUNTY OF ) D Reverse S D Second IﬂJUYy Fund (§8()18)
SANGAMON o [ | pTo/Fatal denied
S _ [_—_I Modify : IX] None of the above

G BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

"_'_._':_“;DaVLd Gentry, :

e Petltioner,

D 11 CC

NO: 18 WC 26026

}.;Responde_nt._

DECISION AND OPINION ON REVIEW

- o _.__Tlmely Petlnon for Rewew havmg been filed by the Respondent herein and notlce given

Cte all pa.rtles the Commission, after considering the issue of nature and extent, and being advised

Pl L of1 the facts. and law, affirms and adopts the Decision of the Arbitrator, which is attaehed hereto
S _._,-_f'and made a part hereof. .

N R R e IT IS THEREFORE ORDERED BY THE COMMISSION that the Deelslon of the
: -Arbltrator ﬁled February 18, 2020 is hereby afﬁrmed and adopted

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petmoner mterest under section 19(n) of the Act if any

_ s _IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
$E) _'.for all amounts pa:d if any, to or on behalf of Petitioner on account of said accidental injury.




T

Qg w&g g@ @ .

1 _e'removal of this cause to the Cncmt Court by Respondent is hereby ﬁxed at
.00, The party commencing the proceedings for review in the Circuit Court
Cornmmszon a Notace of Intent to Flle for Rev1ew m Cn‘cult Court

Barbara N Flores

WO?’W

Deborah L. Slmpson

._'_M.arc Parker f |

g






STATE or ILLINOIS - ) [ injured Workets’ Benefit Fund (§4(d)) -
. [ Rate Adjustment Fund (§8(g))
COUNTY OF SANG%“ )'i %@é C Q @ % 9 2 -] second Injury Fund (§8(e)18)

IE None of the above

""" ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION'
NATURE AND EXTENT ONLY
DAVID GENTRY, R - Caise # 18 WC 26026
Employee/Petitioner . : . ' g o o
v - o | ~ Consolidated cases: _____
JBS USA, ' '

Employc_rlRespondent

-The only dlsputed issue is the nature and extent of the injury. An Apphcarton for Aajustmenr of Claim was ﬁled
in this matter, and a Notice of Hearing was mailed to each party, The matter was heard by the Honorable
Maureen Pulia, Arbitrator of the Commlssmn in the cxty of Sprmgf' feld, on 1128120 By stlpulatlon the
parties agree:

On the date of accxdent 51 511 7, Respondent was operatmg under and subject to the provisions of the Act.

' """On tlns date the relatlonshlp of employee and employer chd ex1st between Pet1t10ner and Respondent

B Page_l.



After rewewmg all of the evidence ples: ﬁrbltrator heieby makes ﬁndmgs regardlng the mature and
extent of the injury, and attaches the ﬁndmgs to th1s document _

ORDER

Respondent shall pay Petitioner the sum of $419 Oﬂfweek for a fm'thcr penod of 125 weeks as provzded in
Section 8(d)2 of the Act, because the i m_}urles sustamed caused petltlor!er a 25% !OSS of use of his
person as a whole L : o

Rcspondcnt shali pay Petmoncr compensaﬁon “that has accrued from 5[1 51'17 through 1.’28I20 and shall pay
‘the remamder of the award 1f any, in wcekly payments _ : _

_ RULES REGARDING APPEALS Unless a Pctmon for Rev1ew is filed w1th1n 30 days after recelpt of thls deczswn
and a'review is  perfected in accordance w1th thc Act and Rules then this decision shall be entered as the
dec131on of the Comm1551on : : :

STATEMENT OF ¥ INTEREST RATE If the Comrn1531on reviews thls award mtercst 4t the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; howcvcr
if an employcc 8 appeal resuls in either no change ora dccrcase in thls award lnterest shall not accrue.

/&J)M 2/16/2020

Signaturcof Arbltrator ] - _ - Date

ICArbDecN&E p.2

FEB 18 200

Page 2
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 59 year old rib bagger, sustained an accidental injury to his left arm that arose out of and in
the course of his employment by respondent on 5/15/17. Petitioner has worked for respondent since 1997.

_Respondent ) busmess isa pork plant where hogs are butchered 1nto varrous pork products _

Prior to 5/ 15/ 17 petruoner was exammed at MOHA by Dr. Clem for Ieft shoulder pam on 3/14/ 17. He ST

noted that he was pla:n_nmg on retmng sometxme in the near future He reported that repetltlve motion Wrth his

| left shoulder as a rib bagger had caused him left shoulder pam He reported that he was unable to sleep on the
left shoulder for three months because of pain. I—Ie was assessed with left shoulder tendonitis with some notable
pain over the AC joint. He was prescribed Ibuprofen and x—rays were ordered that showed moderate to severe
degenerative changes He rated his pain at 6/10. On 3/21/17 Dr. Clem switched petitioner from Ibuprofen to
Aleve and recommended 1nject10ns into the AC joint. On 4/6/17 pet1t10ner retumed and still had cornplamts in
his left shoulder However, they were no longer in the AC joint, but rather in the auterror aspect of the left
"shoulder He was assessed with left shoulder pain most consistent with rotator cuff tendomtls/bwrprtal
tendonitis. Petitioner was prescribed prednisone. On 4/2717 he reported that the prednisone was not of much
benefit. Dr. Gordon performed a left shoulder subacromial corticosteroid injection. He was released to full duty
with cauti