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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
)SS. | [] Affirm with changes [ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ Reverse [_] Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
IZ Modify: Down IZ None of the above
BEFORE THE ILLINOIS WORKERS” COMPENSATION COMMISSION
YOLANDA AREVALO,
Petitioner, 1 6 I W C C @ ’? 7 5
VS, NO: 14 WC 17239

ADDUS HEALTH CARE, INC,,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of notice, temporary total
disability, penalties and fees, and medical expenses both current and prospective and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

Findings of Fact and Conclusions of Law

1. Petitioner testified, through an interpreter, that in 2014 she was employed by Respondent
as a “homemaker.” She took care of a quadriplegic and worked six hours a day for three
days a week. He was 5’2" and she thought he weighed about 170 Ibs.  She had to give
him a sponge bath, change his clothing, and move him from the bed using sheets. His
sister would assist Petitioner in putting “like a rubber under him, and there’s a devise, and
you hook it up to that, and his sister would help” her put him in an electric wheelchair.
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On May 12, 2014, “he was like moved from the bed, way below the bed.” He asked if
she “could walk to the area where his head [was] resting.” She grabbed the sheet and
pulled. She felt something happen on the right side of the spine. She yelled and the
patient’s sister asked what was wrong. Petitioner sat down for a while but the pain
remained. The patient’s sister gave her two Tylenol. Petitioner was still in pain but
accompanied the patient when he was picked up for a doctor appointment.

3. After they returned, she “couldn’t take it anymore.” She called 911 and told them she
had a lot of pain in her right shoulder and back. They brought her out from the car and
took her to hospital by ambulance. The day after the accident she and the patient’s sister
called her supervisor, Vanesa.

4. Petitioner also testified she did not have any pain in her bladder or kidneys at the time,
she did not indicate that she had such pain at the emergency department, and they did not
examine her bladder of kidneys. Petitioner followed up at Erie Family, where her
principle care physician practices. When asked whether the doctor determined “there
was no problems with kidney stones,” Petitioner answered “no, no;” she did “not at that
moment” go “elsewhere for her bladder or kidney stones™ and she was sent for therapy.

5. Petitioner had an MRI which she testified showed a 2-3 mm disc bulge at L5-SI1
indenting the thecal sac. She was also seen by Dr. Silver who diagnosed impingement in
her right shoulder. He administered an injection and prescribed physical therapy, which
she had for about eight months. Dr. Silver has recommended arthroscopic shoulder
surgery. She also went to Dr. Sharma, who administered three injections. The third
injection was in February of 2015, which provided relief until about a month ago. The
pain returned but “it’s not an intense pain.” Dr. Sharma recommended she see a
specialist for her lumbar spine. Respondent has not authorized such an appointment.

6. Petitioner also testified she had a previous injury to her low back in April of 2010. For
that injury she had physical therapy and injections. She reinjured her low back in a motor
vehicle accident in December of 2011. She had physical therapy for that injury, but she
did not remember whether she had any injections at that time. After she completed
treating for the 2011 reinjury, she was released to full duty with no restrictions. She had
no treatment for her back from the time she was released from treatment from the 2011
injury to the time of the instant injury in May 2014,

7. In March or 2015, Respondent directed her to a Section 12 examination for her shoulder
with Dr. Verma. She has not seen a copy of Dr. Verma’s report. Petitioner also sent for
a Section 12 examination for her lumbar spine with Dr. Goldberg. She has not received
his report either.
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8. Petitioner also testified that currently she has problems with all household chores. If she
is standing she wants to sit; when she is sitting she wants to stand. She’s “sleeping
already” at 6:00 p.m. She has difficulty grooming and dressing herself because of her |
shoulder. For her pain she has a cream she rubs on. She also takes over-the-counter
medication. “Of course” she wants additional treatment for both her back and shoulder, |

9. Esperanza Vega was called by Petitioner and testified through an interpreter that she
knew Petitioner from when she began taking care of her brother. Petitioner worked
around six hours a day three days a week. Petitioner could bathe him, and they both
“would change him.” They “would lift him from the bed and move him into his chair.”
The witness would feed her brother while Petitioner cleaned his room. When asked
whether she ever complained about pain in her back or shoulder, Ms. Vega answered “no,
she never complained.”

10. On May 12, 2014, she was in the kitchen and Petitioner was changing her brother’s
position. His position had to be changed every half hour to hour. She heard that
Petitioner “was complaining.” Petitioner stated she pulled him the wrong way and had a
lot of pain in her shoulder and back. Petitioner never returned to work for her brother
after that date.

11. The matter was continued to a later date. On reconvening, Respondent waived cross
examination of Ms. Vega. Petitioner was then recalled for cross examination. She
agreed that she did not immediately seek medical treatment after the accident. She
continued her work by accompanying the patient to his doctor appointment. She agreed
that at least a couple of hours passed between the time of the accident and the time she
sought medical treatment. She agreed that she had prior treatment for her back and had
an MRI. She went to an emergency department prior to her instant accident. Petitioner
denied she had a bladder infection or kidney issues for which she sought treatment,
except when she “was young.”

12. On redirect examination, Petitioner testified she did not immediately seek medical
attention because she had nobody who could accompany the patient to his appointment.

13. The voluminous medical record appears incomplete and is in disarray. However, it
shows that Petitioner treated extensively for her lower back prior to the instant accident.
She reported a work accident on April 19, 2010 after lifting a heavy patient. She went to
an emergency department after that accident.

14. On April 26, 2010, Petitioner presented to her principle care physician for follow up after
an emergency department visit for abdominal pain and low back pain which developed a
few hours after she caught a patient from falling; “it was not a case of diverticulitis.,” Her
low back pain had not subsided and she had leg numbness.
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15. On May 6, 2010, Petitioner returned for low back pain and lefi-leg radiculopathy. An
MRI taken May 4" showed a synovial cyst at L5-S1 causing compression of the right S1
nerve root. Dr. Castillo ordered a test for “nerve-root compression from the
traumatically-induced synovial cyst.”

16. Petitioner continued to treat with physical therapy for her low back pain. On June 21,
2010, she reported to her principle care physician that her low back pain increased with
physical therapy. A repeat MRI showed an annular tear and “mildly sized” disc bulge
and height loss at L5-S1.

17.On June 28, 2010, Petitioner presented to Dr. Bermudez, D.C. for low back pain.
Petitioner reported the accident on April 19, 2010, when she tried to keep a patient from
falling and developed low back pain. The pain was currently 9/10 and radiated into the
right leg; the radiating pain was 8/10. Dr. Bermudez took Petitioner off work, provided a
lumbosacral support, and noted she would return after an EMG.

18. On September 9, 2010, Petitioner presented to Dr. Harsoor on referral from Dr.
Bermudez for evaluation of management of low back pain. She reported that on April
19, 2010 she was taking a “heavy-old patient” to an appointment and Petitioner grabbed
her as she was slipping getting out of a car. She had an immediate onset of low back pain
and had been symptomatic for four months, but had moderate relief from an ESI. Dr.

Harsoor diagnosed right lumbar radiculopathy and prescribed physical therapy and
Vicodin.

19. Petitioner continued to treat with Dr, Bermudez and Dr. Harsoor. On November 12,
2010, a lumbar MRI taken for back pain showed mild degenerative disc disease L3-S1,
most prominently at L5-S1 with a central disc bulge and mild lateral stenosis at that level.
At two more visits in 2010, Dr. Harsoor noted no change in symptoms.

20. On January 18, 2011, Petitioner presented to Dr. Salehi with a chief complaint of low
back pain with right leg numbness. She complained of constant 8/10 pain and failed
physical therapy and ESIs. She stated that “the pain is so bad some times she ‘does not
want to live’ and” tried to “overdose on the pain medication twice but called her PCP
when she felt this way.,” She was supposed to take anti-depressant medications but
denied taking them. Dr. Salehi did “not appreciate the previously noted tarlov cyst.” He
also noted that the pathology on the MRI was mild and did not warrant surgery.

21. On May 17, 2011, Petitioner returned to Dr. Harsoor reporting that on February 22™ she
was pushed into a wall by a supervisor injuring her left arm and worsening her low back
pain. She had injections, medications, physical therapy, and chiropractic treatment. An
MRI showed degenerative disc disease, facet arthritis, and disc protrusion at L5-S1. Dr.
Harsoor kept Petitioner on light duty and encouraged her to continue physical therapy.
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22. On July, 12, 2011, Petitioner reported 6/10 pain. Dr. Harsoor reiterated the cause of
Petitioner’s condition was her work accident on April 19, 2010. She provided a back
brace and encouraged Petitioner to continue her medication as needed to alleviate pain.

23.0n November 8, 2011, Petitioner had a functional capacity evaluation which was
considered valid. She demonstrated the ability to work at a sedentary physical demand
level. Her job title of homemaker was classified as a light physical demand level.
However, Petitioner indicated she had to assist with supporting elderly patients which
would place the job more at the medium to heavy physical demand level. Petitioner had
had about a year of physical therapy and the therapist recommended consultation with her
doctor to assess all options.

24. A lumbar MRI taken on January 17, 2012, showed mild disc desiccation and mild facet
arthritis, particularly at L5-S1 where there was also a small annular fissure formation and
mild disc protrusion. There was no significant spinal or foraminal stenosis.

25. Petitioner apparently had four lumbar injection through April 23, 2012. She also treated
with Dr. Bermudez on seven separate occasions between April 3, 2012 and May 29,
2012. At each of those visits she exhibited full range-of-motion but complained of pain
at the end of flexion/extension. Dr. Bermudez continued to provide therapy.

26. On July 5, 2012, Petitioner presented to Dr. Barnabas for physical therapy for diagnosed
lumbar sprain, neuritis/radiculitis, lumbago, and muscle spasm. She already had multiple
lumbar injections and was in physical therapy. She still had 6/10 pain and had exhausted
conservative treatment. The next step was probable referral to a neurosurgeon.

27. Petitioner continued to treat with Dr. Barnabas, Dr. Bermudez, and Dr. Salehi for low
back pain throughout 2012. On November 18, 2012, Petitioner returned to Dr. Salehi
reporting that since her last visit she had an motor vehicle accident which increased her
low back pain significantly; it was now at 7/10. She denied pain down the legs but felt
the right leg might give out. He again noted that the findings on the MRI were not
significant and she was not a surgical candidate.

28. On November 14, 2012, Petitioner presented to Dr, Mercurio on referral by Dr. Salehi for
non-surgical management of her back pain. Dr. Mercurio diagnosed groin pain, for
which she recommended continued daily swimming, back pain with radiculopathy, for
which Dr. Mercurio would obtain EMG results, essentially benign hypertension, for
which she prescribed Losartan Potassium Tabs, and greater trochanteric bursitis, which, if
persistent, might be treated with an injection.

29. On January 16, 2013, Dr. Barnabas indicated Petitioner was still in pain because of the
motor vehicle accident. He noted she was sent to a psychiatrist in the neurosurgeon’s
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office and that she saw Dr. Giannoulias who wanted her see another spine surgeon for a
second opinion for radicular pain and disc bulge. We don’t have records of such visits.

30. An MRI report dated January 17, 2013 was compared to an MRI apparently taken one
year earlier. Dr. Kuritza noted that “compared to the previous study, there is again at the
L5-S1 level, a 3-4 mm subligamentous posterior disc herniation indenting the thecal sac
without significant spinal stenosis, nor significant neuroforaminal narrowing.”

31. On January 18, 2013, Petitioner presented to Dr. Malek on referral from Dr. Barnabas.,
Petitioner reported an injury from an motor vehicle on accident on December 9, 2011 and
a history of a work-related injury on April 19, 2010. Dr. Malek recommended various
injections, medications, and took Petitioner off work. Dr. Malek indicated that if that
treatment did not resolve the condition he would consider a discography to determine if
the annular tear at L5-S1 was symptomatic.

32. On May 12, 2014, Petitioner presented to an emergency department after developing
lower back pain after trying to lift a paraplegic patient. She also complained of
abdominal pain for a day that radiated “from the right flank down to the PLQ.” The pain
started “a day after she was helping to carry and move people at work.” She denied any
known injury. She had nausea but no vomiting and had no history of kidney stones.
“She was diagnosed with a UTI by her doctor a couple of days ago.” History was limited
due to a language barrier. An abdominal CT was taken for pain and suspected renal stone
and showed diverticulosis of the sigmoid colon and a three mm calcification in the
bladder, but no renal stones. X-rays for chest pain showed no active disease but mild
degenerative changes in the dorsal spine. She was taken off work for three days and was
to follow up with her principle care physician in two days for reevaluation.

33.0On May 16, 2014, Petitioner presented to Dr. Barnabas for initial physical therapy
evaluation after she experienced sharp back and shoulder pain after pulling a sheet trying
to adjust a quadriplegic patient on May 12", As noted, Petitioner had treated with him
extensively in 2012 and 2013 for lower back pain. He indicated her pain has worsened
since the accident. The diagnoses were no full-thickness rotator cuff tear, inflammation
of rotator cuff tendon and impingement, lumbago, lumbar sprain/disc displacement
without myelopathy, and neuritis/radiculitis. Dr. Barnabas ordered MRIs, prescribed
medications, and provided a back brace.

34. MRIs were taken on May 18, 2014. The lumbar MRI showed a 2-3 mm posterior disc
bulge/protrusion indenting the thecal sac without significant spinal stenosis and mild
bilateral neuroforaminal narrowing.  The shoulder MRI showed rotator cuff
tendonitis/bursitis with an intact rotator cuff, and AC inferior hypertrophic 3-4 mm
spurring indenting the supraspinatus tendon and narrowing the subacromial space and
probable impingement.
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35.

36.

37.

38.

39.

40.

41.

On May 23, 2014, Petitioner presented to Dr. Silver for evaluation of her right shoulder.
She reported her accident on May 12™ in which she was trying to lift a quadriplegic
patient and felt a tearing pain in her right shoulder. She had persistent pain and limited
range-of-motion since. The MRI showed signs of impingement and rotator cuff
inflammation. Dr. Silver attributed Petitioner’s impingement to her work accident. He
administered an injection, recommended physical therapy and antiinflammatories, and
took off work until reevaluation in five weeks. By August 1, 2014, Dr. Silver
recommended arthroscopic surgery for Petitioner’s shoulder.

Petitioner continued to treat with Dr. Barnabas from May 20, 2014 through August 19,
2014. There were eight separate treatment notes,

On June 17, 2014, Petitioner presented to Dr. Sharma on referral from Dr, Barnabas for
8/10 low back pain with lumbar radiculopathy. She reported the “current episode of
pain” began on May 12, 2014 when she was trying to move a paralyzed patient at work
and felt a sharp pain in her back. She had two weeks of physical therapy and her
symptoms progressively worsened. A little more than a month later, Dr. Sharma
administered a right L5-S1 transforaminal epidural steroid injection.

Petitioner continued to treat with Dr. Sharma. He continued to refer her for physical
therapy. He also ordered an MRI which he noted on February 6, 2015 showed “AC joint
hypertrophy with SS fraying; no labral tear.” Dr. Sharma administered an injection in the
shoulder.

Petitioner apparently treated at New Life Medical with physical therapy/chiropractic
treatment from May 29, 2014 through April 30, 2015. The records are extremely unclear,
but it appears that she had about 88 separate visits in that period. The prognosis
remained “guarded” and on the last recorded visit, Petitioner reported no appreciable
change in her shoulder or back conditions.

Petitioner continued to treat with Dr. Sharma on several occasions. On May 1, 2015,
Petitioner reported her back was worse since her last visit and was now 6/10. Her
shoulder pain was 1/10. Dr. Sharma noted that Petitioner did not want to entertain
possible back surgery so she was at maximum medical improvement for her back.
However, she returned on June 19, 2015 with 6/10 low back pain. Dr. Sharma indicated
he would refer Petitioner for a neurosurgical evaluation.

On March 2, 20135, Petitioner presented to Dr. Goldberg for a Section 12 examination of
her lumbar spine at the request of Respondent. Dr. Goldberg noted he previously saw her
in April of 2010, at which time he thought she had a synovial cyst at L5-S1 which was
subsequently “resorbed.” Dr. Goldberg also noted she had an motor vehicle accident on
December 8, 2011 and a flare up of low back pain. She had ESls, medial branch blocks,
and “radiofrequencies” on four occasions in 2012.
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42. Dr. Goldberg also noted that Petitioner was evaluated by Dr. Salehi on November 8, 2012
and by Dr. Malek on January 25, 2013. Both doctors opined that she was not a surgical
candidate. She returned to work full duty in September of 2013.

43. Petitioner related to Dr. Goldberg the May 12, 2014 accident, in which she tried to move
a paralyzed patient with a sheet. Thereafter, she developed right-sided low back pain.
Petitioner also injured her right shoulder in that accident, but Dr. Goldberg was not going
to address the shoulder condition.

44, Petitioner had good improvement after an ESI from Dr. Sharma. She also had some
physical therapy. Nevertheless, she still had low back pain aggravated by bending,
twisting, and lifting. Dr. Goldberg then summarized her back treatment to date.

45. On examination, Petitioner’s chief complaint was her shoulder. Straight leg raises were
negative and sensation was intact L3-S1. Dr. Goldberg noted that the lumbar MRI
showed “nothing degenerative.” There was a minimal bulge, but he believed that was
normal for a 72 year old woman. He diagnosed lumbar strain with some radiculitis,
which he attributed to her work accident. He recommended formal physical therapy for
two weeks after which he anticipated maximum medical improvement. She could return
to work with a 30-Ib limit.

46. On March 23, 2015, Petitioner presented to Dr. Verma for a Section 12 examination of
her right shoulder at the request of Respondent. “A qualified Spanish-English medical
interpreter” was present throughout., She reported feeling acute pain when trying to move
a patient with a draw sheet. The pain was in the peri-axial neck region extending into the
shoulder and down to her hand. Physical therapy has been recommended for the neck
and surgery has been recommended for the shoulder.

47. Dr. Verma then summarized Petitioner’s treatment to date, including treatment for her
back. He noted Petitioner had diffuse pain with palpitation over the peritrapezial
muscles, peri-axial neck muscles, and the shoulder “without anatomic localization,”
Strength was difficult to evaluate because of pain complaints, but was graded at 4-/5.
Petitioner reported some sensory numbness particularly in certain fingers. A 2014 MRI
showed trace fluids in the subacromial space, but everything else appeared normal, while
2015 MRI was normal with no fluid identified. A cervical MRI showed multilevel
cervical spondylosis with posterior disc bulging.

48. Dr. Verma diagnosed neck, shoulder, and arm pain with arm numbness. He opined that
her condition was related to her accident because the mechanism of injury was consistent
with the subsequent onset of symptoms. The most recent MRI was normal except for
age-related degeneration.
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49. Dr. Verma believed the treatment Petitioner received to date for her shoulder had been
reasonable. However, he also recommended further evaluation of Petitioner’s cervical
condition before any further treatment of her shoulder, because he did not believe her
current problems emanated from the shoulder. Therefore, Petitioner was not at maximum
medical improvement, pending further cervical evaluation. She could work light duty
with minimum lifting.

50. The record also includes some correspondences between the lawyers for the parties. On
July 29, 2014, Respondent’s lawyer informed Petitioner’s lawyer that they had not
received medical records verifying the claim and compensability was under investigation.
On August 12, 2014, Respondent’s lawyer informed Petitioner’s lawyer that no benefits
had been authorized and they had not received any documentation or medical records
verifying the claim. Respondent’s lawyer noted that the emergency department records
indicated she was suffering from kidney stones and the bills were submitted to Medicare.
On September 9, 2014, Respondent’s lawyer informed Petitioner’s lawyer that she
received off-work notes but no records supporting her claim and that Respondent
continued to dispute liability.

In finding Petitioner proved proper notice, the Arbitrator noted that her testimony about
informing her supervisor was corroborated by the emergency department records, Respondent
must have known about the accident because Petitioner never returned to her assigned work, and
that Petitioner filed her Application for Adjustment of Claim only about a week after the
accident. In addition, he noted that Respondent acknowledged it knew of the accident some time
before July 29, 2014, when its lawyer informed Petitioner’s lawyer that it received no
corroborating documentation and was investigating the claim. Respondent argues that Petitioner
did not prove notice because she did not present any documentary evidence that notice was
provided and that even though the Application for Adjustment of Claim was admitted into
evidence there was no Proof of Service included. In addition, it notes that initially medical bills
were not submitted to Respondent’s Workers’ Compensation carrier.

The Commission affirms the Decision of the Arbitrator finding that Petitioner provided
proper notice. The Arbitrator’s reasoning is persuasive and Respondent’s argument is not. It is
noteworthy that Respondent argues that Petitioner did not provide evidence of Proof of Service,
but it does not assert that it did not actually receive service. In addition, the Arbitrator is clearly
correct that Respondent had knowledge of the accident prior to July 29, 2014, because of the
letter it sent to Petitioner’s lawyer on that date acknowledging the alleged accident and its
investigation thereof. In addition, Respondent did not present any evidence rebutting Petitioner’s
testimony that she informed her supervisor, Vanesa, the next day. Presumably, Respondent had
access to Vanesa. Therefore, it could have called her to testify if it wanted to try to rebut
Petitioner’s testimony. It did not.
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The Arbitrator found that Petitioner proved causation of both her lumbar condition and
shoulder conditions. In so finding, the Arbitrator noted that there is no indication that Petitioner
had any previous treatment of her right shoulder, the emergency department records support the
shoulder/low back complaints were contemporaneous with the alleged accident, and the
Respondent’s Section 12 medical examiners, Dr. Goldberg and Dr. Verma, opined that the
accident caused the conditions of ill-being of both her lumbar spine and her shoulder and or
cervical spine, respectively. After finding causation, the Arbitrator awarded all medical
expenses incurred to date as well as prospective treatment recommended by Dr. Neckrysh
(presumably for the back) and Dr. Silver (for the shoulder). Initially, the Commission notes that
it did not notice any records from Dr. Neckrysh in the file before us. However, there was an
indication in his last treatment note that Dr. Sharma intended to refer Petitioner to a
neurosurgeon for evaluation.

Respondent argues the Arbitrator erred in finding Petitioner proved causation. It stresses
the history of Petitioner’s extensive lumbar complaints, for which she initially sought treatment
several years prior to the instant accident as well as extensive lumbar treatment throughout the
period prior to the instant accident. In addition, Respondent notes that she did not “immediately”
seek treatment after the accident and Petitioner first complained about her shoulder “almost a
week after the accident.”

Regarding the shoulder condition, the Arbitrator is correct that there is no indication in
the record that she had any previous problems with, or treatment for, her shoulder prior to the
accident. In addition, as noted by the Arbitrator, Respondent’s Section 12 medical examiner for
the shoulder, Dr. Verma, opined that her condition of ill-being of her shoulder and/or her cervical
spine was causally related to her accident. Therefore, the Commission affirms the Decision of
the Arbitrator that Petitioner’s ongoing shoulder/cervical condition was caused by the May 12,
2014 accident.

On the other hand, it is clear that Petitioner had a serious and long-standing lumbar
condition for which she received extensive treatment prior to the instant accident. Nevertheless,
the Arbitrator is correct that Respondent’s Section 12 medical examiner for the lumbar spine, Dr.
Goldberg, accepted that the accident caused the diagnosed “lumbar strain with some radiculitis.”
The Commission notes that Dr. Goldberg specifically was aware of her previous lumbar
treatment and he opined that her condition was caused by the accident notwithstanding the
previous condition and treatment.

Regarding medical expenses, Dr. Verma was skeptical that Petitioner’s current symptoms
in her upper extremity were emanating from her shoulder. However, he also opined that
Petitioner was not at maximum medical improvement from her work accident. He recommended
additional cervical evaluation prior to the continuation of any additional treatment of her
shoulder. The Commission is persuaded by Dr. Verma’s opinion. Therefore, the Commission
orders Respondent to authorize cervical evaluation recommended by Dr. Verma, after which the
treatment plan for her shoulder/cervical spine will be reassessed.
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Regarding medical expenses relating to Petitioner’s lumbar condition, even though the
Commission finds that Petitioner’s accident caused an exacerbation of her lumbar condition and
aggravation of her symptoms, that conclusion does not necessarily mean that the Commission
finds that the totality of Petitioner’s entire ongoing lumbar condition is now caused by the instant
accident and that her subsequent treatment is related entirely to that accident. Initially, the
Commission notes that the MRI results of Petitioner’s lumbar spine after the accident showed no
appreciable difference in pathology from MRIs taken prior to the accident. In addition, the
Commission finds persuasive the opinion of Dr. Goldberg regarding the extent of the aggravation
of Petitioner’s lumbar condition. He opined that the accident had exacerbated her condition with
lumbar strain with radiculitis which required treatment. However, he also opined that after an
additional two weeks of physical therapy, she would be at maximum medical improvement from
her work-related injury and she would return to her pre-accident condition thereafter.

Therefore, the Commission finds that Respondent is not liable for any treatment rendered
to Petitioner for her lumbar condition incurred after March 16, 2015, two weeks after Dr.
Goldberg’s Section 12 medical report. Respondent is also not liable for any prospective
treatment incurred for treatment of Petitioner’s lumbar spine. Regarding prospective treatment,
the Commission notes that no surgeon has ever recommended surgery for Petitioner’s lumbar
condition and her extensive conservative treatment appears to have been of limited value at best.

The Arbitrator awarded temporary total disability benefits from the date of accident to the
date of arbitration. As noted above the Commission concludes that Petitioner was at maximum
medical improvement for her lumbar condition as of March 16, 2015, two weeks after Dr.
Goldberg’s Section 12 medical report. Therefore, Petitioner was not entitled to temporary total
disability benefits after that date based on the condition of her lumbar spine condition. However,
the Commission also found that Petitioner has an ongoing shoulder/cervical condition causally
related to her work accident. Dr. Verma opined that Petitioner was not at maximum medical
improvement from her shoulder/cervical condition. Therefore, the Commission concludes that
Petitioner is entitled to temporary total disability benefits from the date of the accident to the date
of arbitration because of that ongoing condition. Accordingly, the Commission affirms the
Arbitrator’s award of temporary total disability benefits.

The Arbitrator awarded penalties and fees because he concluded Respondent did not
present a good-faith defense to liability. He considered its repeated requests for records was
basically a sham because it had the emergency department records and clearly it had all the
records by January 15, 2015, when it contracted with Dr. Goldberg for the Section 12 medical
examination. Most noteworthy to the Arbitrator was Respondent’s failure to provide Petitioner
with Dr. Goldberg’s and Dr. Verma’'s reports, in which they both accepted causal connection to
conditions of ill-being. He considered that failure to be willfully hiding information from
Petitioner.
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The Commission agrees with the Arbitrator that Respondent’s overall defense is lacking.
Its argument about notice seems a bit disingenuous and its complete refusal of any liability
despite the opinions of its Section 12 medical examiners as well as its withholding of their
reports is unfortunate and disconcerting.

However, the Commission finds a distinction between the imposition of penalties for
unpaid medical expenses and the imposition of penalties for unpaid temporary total disability
benefits. The Commission finds that because of the opinion of Dr. Goldberg about the extent of
Petitioner’s lumbar condition and the need for ongoing treatment, as well as Dr. Verma’s
disagreement with the treating physician regarding the source of Petitioner’s shoulder/neck
complaints, there was a legitimate dispute about medical expenses. However, at the same time,
Dr. Verma opined that Petitioner was not at maximum medical improvement from her
shoulder/cervical condition and there was no evidence that Petitioner was able to return to her
job as a caregiver of disabled patients. Therefore, the Commission finds that Respondent’s
denial of temporary total disability benefits was unreasonable.

The Arbitrator awarded Petitioner pursuant to “Section 19(l) for late payments on
medical benefits and TTD which have gone unpaid for 69 weeks 3 days, or a total of 486 days, at
the maximum of $10,000.00.” As noted above, the Commission deems penalties for delay in
payment of medical expenses inappropriate because there existed a legitimate dispute about
Petitioner’s medical condition and appropriate treatment. However, Respondent’s unreasonable
refusal to pay temporary total disability benefits for 486 days makes the imposition of the
maximum fine of $10,000.00 appropriate. Therefore, the Commission affirms that award.

Based on the reasons stated above, the Commission vacates the award of penalties in the
amount of 50% of medical expenses imposed by the Arbitrator pursuant to Section 19(k), affirms
the award for penalties in the amount of $8,782.71 imposed by the Arbitrator for the denial of
temporary total disability benefits pursuant to Section 19(k), affirms the award of penalties in the
amount of $10,000.00 imposed by the Arbitrator for the denial of temporary total disability
benefits pursuant to Section 19(1), and modifies the award of attorney fees imposed by the
Arbitrator pursuant to Section 16, to comport with the Commission’s findings regarding
penalties.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $253.00 per week for a period of 69&3/7 weeks, that being the period
of temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for all
medical expenses incurred to date for the treatment for the condition of ill-being of Petitioner’s
right shoulder under §8(a) of the Act, subject to the applicable medical fee schedule.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for all
medical incurred through March 16, 2015 for the treatment of the condition of ill-being of
Petitioner’s lumbar spine under §8(a) of the Act, subject to the applicable medical fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent authorize and
pay for further evaluation of Petitioner’s cervical spine, as recommended by Dr. Verma.

IT IS FURTHER ORDERED BY THE COMMISSION that the imposition penalties of

50% of the unpaid medical expenses imposed pursuant to Section 19(k) of the Act, is hereby
vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay penalties in
the amount of $8,782.71 for the refusal to pay temporary total disability benefits pursuant to
Section 19(k) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay penalties of
$10,000.00 for failure to pay temporary total disability benefits pursuant to Section 19(1) of the
Act,

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay attorney
fees in the amount of $1,756.54 pursuant to Section 16 of the Act, representing 20% of the
penalties imposed pursuant to Section 19(k) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay attorney
fees in the amount of 20% of medical expenses allowable pursuant to the applicable medical fee
schedule pursuant to Section 16 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

T IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.



14 WC 17239 I_B_I_W_CC 6_7?_5_

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

paTED:  DEC 2- 2016 M & W&—
RWW/dw
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. . ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISIO

: 1610CCo775

AREVALO, YOLANDA Case# 14WC017239
Employee/Patitioner

ADDUS HEALTH CARE

Employer/Respondent

On 12/16/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.58% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MEGAN A WAGNER

741 N DEARBORN ST 3RD FL
CHICAGO, IL 60610

0766 HENNESSY & ROACHPC
ERICA LEVIN

140 5 DEARBORN ST 7THFL
CHICAGO, IL 60603
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. I:l Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Yolanda Arevalo Case # 14 WC 17239
Employee/Petitioner
v. Consolidated cases:
Addus Health Care
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, IL, on July 14, 2015 and September 10, 2015. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A, |___| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. D Was there an employee-employer relationship?
. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
|X] Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. [L] What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. IZ What temporary benefits are in dispute?
[JTPD [[] Maintenance TTD
L. D What is the nature and extent of the injury?
M. Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. Other prospective medical care

IC:ArbDec 2/10 100 W. Rundolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3031  Web site. mww iweedl ly
Downstate offices: Collinsville 618/346-3450  Peoria 1609/671-3019 Rockford 815/987.7292  Springfield 217/785-7084
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On 5/12/2014, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamned $7,389.33 for 29 weeks of work; the average weekly
wage was $284.21.

On the date of accident, Petitioner was 71 years of age, married with 0 dependent children.
Petitioner fas not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $253.00/week for 69 and 3/7th weeks,
commencing 5/12/2014 through 9/10/2015 as provided in Section 8(b) of the Act.

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$63,567.61 to Petitioner for unpaid medical bills as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall authorize treatment and payment for such treatment as recommended by Dr. Neckrysh and Dr.
Silver until such time as Petitioner’s condition of ill being is rendered at maximum medical improvement.

Respondent shall pay to Petitioner penalties of $3,513.08 for attomney fees, as provided in Section 16 of the Act;

$8,782.71 as a 50% penalty on unapaid temporary total disability, as provided in Section 19(k) of the Act; and
$10,000.00, as provided in Section 19(1) of thie Act.

Respondent shall also pay attorney fees of 20% of the ailowable payments under the fee schedule for medical
services rendered.

Respondent shall pay Section 19(k) penalties of 50% on the amount of medical services rendered, after accounting
for fee schedule reductions.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
 decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Yolanda Arevalo,
Vs, 14 WC 17239
Addus Health Care
ARBITRATOR’S DECISION
STATEMENT OF FACTS

Background Testimony:

Ms. Yolanda Arevalo (“Petitioner™) testified via translator from Spanish to English that she was
employed by Addus Health on May 12, 2014, as a “homemaker.” T. 8. Petitioner testified she took care of a
patient who couldn’t move from the neck down. She testified that she would arrive in the morning and give
him medication, heat water and wash his body, and change his clothing. She testified she had to move him
from the bed about every half an hour. T. 8. She testified the patient was about 5°2” tall and 170 lbs. T. 8-9.
She worked with him six hours per day and three days per week. T, 9. Petitioner testified she would move
the patient’s sheet so he could turn around and his sister, Mrs. Esperanza, would help [her] put him into an
electric wheel chair and bring him into the kitchen. T. 9.

Petitioner Testimony on Accident:

Petitioner testified that on May 12, 2014 she attempted to move the patient and she “grabbed the
sheet” and “bent over [to] pull him” and she yelled “oh, my God, and [she] felt that something happened to
the right side of [her] spine.” T. 10. She testified the patient’s sister was in the kitchen and she came over
and asked her what happened and [she] told her, “I don’t know, something happened to me” and the
patient’s sister told her to sit down and she was still in pain so the patient’s sister gave her two Tylenols. T,
10. Petitioner testified she took them and the pain did not go away but the [patient] had an appointment at
Northwestern and the car arrived and they took him out and [she] rode along with him and on (her] way
there her pain was so intense. T, 10-11. She testified that after she returned from the doctor and when she

“couldn’t take it anymore” and they were arriving to the house she called 911.T. 11.

Petitioner testified that when she called 911 she told them she had a lot of pain in her shoulder and
the lower middle area of her back. T, 11, She testified that she remained in the car and the ambulance
workers brought her out of the car and into the ambulance and gave her a ride to the hospital, T. 11.

Petitioner testified that during this encounter she was not feeling pain in her bladder or kidneys. T. 11.

1
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The City of Chicago Fire Department record dated 5/12/2014 indicates that they responded to a call
from Yolanda Arevalo a 71-yr-old Hispanic female weighing 140 lbs. Incident type indicates “back pain.”

PX 10 at2. Pelvis exam was noted to show “coccyx: pain” and the impression was “back pain.” /d. at 3. The
record further states: “Pt. c/o back pain. Pain started when she lifted a pt from a wheel chair. Pt unable to
give further description.” /d. at 4. Notes further state Petitioner was found sitting in back seat of “medicar”
¢/o lower back pain after lifting the disabled child out of his wheel chair. “Pt stated her pain progressively
got worse this afternoon. She felt something ‘crack’ earlier when lifting. Notes further state “rt sided back

pain with radiation into t groin; pt slight numbness to rt leg. pt. w/ pain w/ any movement.” /d. at 3.

The City of Chicago Fire Department record makes no mention of any bladder or kidney problems

occurring or pain in such areas on 5/12/2014.

Medical Records and Petitioner s Medical Treatment Testimony:

Petitioner testified when she arrived to the hospital, Our Lady of Resurrection, and told the hospital
workers she had pain in her back and right shoulder. T. 12. She testified that the person she spoke to did not
speak Spanish. T. 12. She testified that she told them she was trying to lift 2 heavy patient and it caused pain
in her low back, right arm, and right leg. T. 13. She testified she never complained of pain in her bladder or
kidney. She could not recall if her bladder or kidneys were examined but she remembered that the hospital
“took X-rays of [her] back.” T. 13.

Our Lady of Resurrection medical records dated 5-12-2014 state: “pt ambulatory from express care,
developed lower back pain after trying to lift a patient who is paraplegic. Pt works as his homemaker. No
numbness of lower extremities but pain is 8/10 ++ nausea without vomiting.” PX1 at 20. Respondent’s
records indicate a subpoena for Our Lady of Resurrection medical records was mailed out January 12,2015
and the custodian of records documents that all records were sent on February 5, 2015, with the exception
of the 4/22/2011 inpatient chart. RX1 at 3. The front of the subpoena indicates that the records sent to
Respondent included dates of 5-12-14 ER, 12-9-13 OV, 8-25-14 ER, 12-9-14 IPD, with a seemingly iater
addition of 4-22-11 IPD. RX1.

Records additionally state: “patient presents with: back pain: low back pain and right arm and leg
numbness after ‘lifting a heavy patient.” No relief with Tylenol,” and “Abdominal Pain.” The note states,
«HPI comments: 71 yo F with h/o DM presenting c/o right sided flank and abdominal pain x 1 day. She
_describes a sharp pam that radlates Erom her nght flank down to her RLQ. The pam is constant and not

made better or worse by movement. She has not tned lakmg anythmg for the pain at home. She endorses

nasua no vomiting. No fever. She denies any known injury though. No prior episodes. She denies

2
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numbness or tingling or weakenss of her LE and is able to ambulate without assistance. No h/o kidney

stones. She was diagnosed with a UTI by her PCP a couple of days ago and started on bactrim. The history
is provided by the patient. The history is limited by a language barrier. A language interpreter was used.”
PX 1 at 24. Past medical history of hyperlipidemia, hypertension, diabetes mellitus, and diverticulis were
noted, with past surgical history of partial bowel resection. /d.

Physical examination noted positive for nausea and abdominal pain with tenderness in the
suprapubic area, negative for vomiting and diarrhea.” PX 1 at 25. No examination of the low back or
shoulder are noted. Urine labs were taken found to be abnormal and a CT of the abdomen and pelvis were
taken. Impression was diverticulosis of the sigmoid colon, no renal stones or tumors, 3mm calcification in
posterior wall of bladder. PX1 at 26.

Diagnoses or management options state: “71 yo F with back and abdominal pain she relates to
heavy lifting at work. Patient with some tenderness to lower back but suprapubic pain as well. Describes
sharp pain radiating from right flank to right suprapubic bone region more c/w kidney stone vs
pyelonephritis. CT scan with 3 mm stone in bladder pain likely from passed kidney stone. IVF, toradol and
noco x1 given with resolution of abdominal pain. Persistent right lower back pain. 2.5 mg diazepam given
with resolution of symptoms. PX1 at 27.

Petitioner was placed off work by Our Lady of Resurrection for 3 days and advised to see her PCP.
PX1 at 89,

On Mayl4, 2014, Petitioner presented to Erie Humboldt Park Health Center and reported “a recent
injury moving a patient when working in her home health position. She pulled a muscle in her low back and
also feels numbness in her R leg. Pain is constant 9/10, relieved somewhat with ibuprofen and hot towels.
RX3 at 241. Petitioner was diagnosed with lumbar pain, given Flexeril for acute muscle contraction, and
advised to return in one week to assess for improvement and rule out disc herniation. RX3 at 242.

On May 16, 2014, Petitioner presented to Dr. Ravi Barnabas at Herron Medical Center indicating
that on 5-12-14 she tried to pull an elderly paralyzed patient from the bed by pulling his sheet and felt sharp
pain in her low back and right shoulder. PX2 at 9. Petitioner indicated her back was worse with walking,
sitting, standing, coughing, sneezing and she had pain into both legs. Petitioner indicated the right shoulder
had worsened since the date of accident and she had right shoulder pain with sleeping, lifting hands over
head, and trying to grasp anything. Nothing made the pain better. PX2 at 9; RX4 at 9. Records indicate
Respondent requested Herron medical records on August 25, 2014 and received them on September 12,
2014. RX4.

Dr. Barnabas’ notes indicated Petitioner was employed by “Addis Health Care [sic]” as a care giver,
had been working there for 9 months, and that Petitioner reported her injury to her supervisor Vanessa
Rodriguez on May 13, 2014. PX2 at 9,
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Dr. Barnabas' examination revealed tenderness with palpation in the paraspinal muscles, forward
flexion 30 degrees, extension 15 degrees, lateral bending right 20 degrees, left lateral bending 15 degrees.
PX2 at 9. Straight leg testing was positive at 20 degrees on the right with pain in the back and leg and 35
degrees on the left. Heel-to-toe was painful. Left shoulder inspection was normal; however, palpation of the
right shoulder revealed tenderness in the supraspinatus and infraspinatus, ROM in the shoulder in all planes
was painful, Jobe’s, Neer’s, speed O'Brien’s, and Hawkins tests were all positive. /d. Dr. Barnabas
diagnosed Petitioner with full thickness rotator cuff tear, inflammation of rotator cuff tendon, rotator cuff
impingement, lumbago, sprain of lumbar, displacement of lumbar intervertebral disc without myelopahty,
and thoracic or lumbosacral neuritis or radiculitis. /d.

Dr. Barnabas placed Petitioner off work, prescribed pain medication, a back brace, performed
compression therapy, and referred Petitioner to have an MRI of the back and right shoulder. PX2 at 9.

On May 19, 2014, Petitioner presented to lakeshore open MRI for lumbar and right shoulder MRIs.
The radiologist’s impression of the lumbar spine was L5-51 2-3 mm posterior disk bulge indenting the
thecal sac, while the rest of the lumbar spine was noted to be unremarkable. PX4.

Further, the radiologist’s impression of the right shoulder was rotator cuff tendonitis and/or bursitis
involving the distal supraspinatus tendon, AC inferior hypertrophic spurring indenting the supraspinatus
tendon and narrowing the subacromial space, likely with impingement. PX4.

On May 23, 2014, Petitioner presented to Dr. Ronald Silver, by referral from Dr. Barnabas and
indicated she tried to lift a quadriplegic patient and feit tearing and pain in her right shoulder. PX5 at 16.
She noted the right shoulder was normal without previous symptoms or treatment before the work accident
on May 12, 2014. PX5 at 16. Since that time she complained of persistent pain and limited range of motion
in her right shoulder. Dr. Silver notes, prior to the accident, she was working full time without any
restriction. On exam she had tendemess over the rotator cuff insertion anterolaterally, 1+ soft tissue
swelling, pain at 90 degree forward flexion, 60 degree of lateral abduction with internal rotation to the back
pocket. She had positive impingement, Hawkins, and drop arm tests. He noted her MRI demonstrated signs
of rotator cuff impingement with inflammation of the rotator cuff. His impression was that the rotator cuff
impingement was due to the work injury. PX5 at 16.

Dr. Silver gave Petitioner a subacromial cortisone injection with 40 mg of Kenalog and 4 cc of
Lidocaine. PX5 at 16. He recommended physical therapy and medications including Meloxicam for
swelling and inflammation, Protonix for gastrointestinal protection as Petitioner had sensitivity to other
nonsteroidal anti-inflammatory medication, Hydrocodone for pain, Ultram for lower levels of discomfort,
‘and Terocin cream and patches to provide topical analgesia--pain relief to minimize use of narcotics. Dr.
Silver noted she was temporarily disabled pending re-evaluation in five weeks. PX5 at 16-17.

On May 28, 2014, Petitioner presented to Herron Medical center and underwent an EMG with Lake
4



County Neuromonitoring which indicated “significant evidence of the S1 Left 0.9/Right 1.0 dermatomal

conduction delay, while no delays were noted in the other mixed posterior tibial nerve responses. PX8.

On May 29, 2014, Petitioner began regular physical therapy at M&R Rudra New Life medical. PX3.

On June 17, 2014, Petitioner presented to Dr, Samir Sharma, on referral from Dr. Barnabas. Records
indicate lower back pain rated 8/10 was located primarily in the upper, mid, and lower lumbar spine with
radiation to the right buttock, right posterior thigh, and lateral thigh right, right calf, and right foot, PX6 at
31. Petitioner gave a history via translator and characterized the pain as constant, moderate in intensity, and
numb, tingling, aching. Petitioner noted the current episode of pain started 5/12/14 when she was trying to
help move a paralyzed person at work and felt a sharp pain in her back. Her associated symptoms were
stiffness that occurred after prolonged sitting and standing, radicular right leg pain and numbness in the
right thigh, right lower leg, and right foot. Dr. Sharma reviewed the lumbar MRI and noted neural foraminal
narrowing of the L5-S1 levels, stating “the MRI indicated b/l narrowing at L5-S1 due to disc bulging” and
indicated multi-level degenerative disc disease. PX6 at 31. Petitioner indicated conservative therapy
including modification of activities, oral medications (NSAIDS) for 4 weeks, physical therapy/ chiropractic
therapy for 3 weeks, with temporary relief, Further, the notes indicate decreased functionality and QOL,
pain lasting | month, pain that was incapacitating, and noting difficulty with ADLs. Examination was
positive for paresthesia (right lower extremity) and acute back pain. Musculoskeletal exam notes stated
“decreased ROM with back flexion, extension, and lateral flexion; pain with back flexion, extension, and
lateral flexion. Crepitus, Tenderness, Effusion: tenderness ntoed in the lumbar paraspinals.” PX6 at 32.
Petitioner was diagnosed with lower back pain and lumbar radiculopathy and prescribed a transforaminal
epidural injection of the right L5-S1 spinal levels, PX6 at 32.

Dr. Sharma’s notes indicate Petitioner’s history appeared to be reliable. PX6 at 31.

On June 27, 2014, Petitioner returned to Dr. Silver indicting that the shoulder pain was gone for 1
week but had come back and worsened. Petitioner’s examination indicated 80 degree forward flexion 50
degrees of lateral abduction with internal rotation not making the back pocket with positive impingement,
Hawkins, and drop arm tests. PX5 at 14. Dr. Silver indicated Petitioner would need arthroscopic surgery of
her right shoulder due to her work injury of May 12, 2014. He again noted her MRI showed rotator cuff
impingement with inflammation of the rotator cuff. He prescribed medication and noted Petitioner was
“temporarily disabled.” PX5 at 14-15,

On June 30, 2014, Petitioner returned to Erie Humboldt Park Health Center and records indicate she
was seen for exacerbation of chronic LBP and noted she aggravated her right shoulder while lifting one of
her patients in her role as a home patient assistant, She was considering getting a right shoulder surgery for
an apparent rotator cuff tear, but was noted to be very wary of getting the recommended back surgery. RX3

at 245. Records note Petitioner agreed to get rotator cuff surgery soon, and that her back pain and lumbar
5
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On July 22, 2014, Petitioner presented to Lakeshore Surgery Center and underwent Right L5-51

radiculopathy had deteriorated. RX3 at 245.

transforaminal epidural steroid injection for low back pain and right lumbar radiculopathy. PX9 at 12.

On August 1, 2014, Petitioner returned to Dr. Silver indicating her injection helped for a number of
days but that her shoulder pain had returned and was quite severe. PX5 at 12. Dr. Silver noted that all
conservative care, including physical therapy, anti-inflammatories, and steroid injection, had been
exhausted. Dr. Silver noted she had developed significant soft tissue inflammation and he was prescribing
anti-inflammatory Ketorolac DMSO ge! as a matter of medical necessity. Additionally, he prescribed
Meloxicam, Protonix, Hydrocodone, Ultram, and Terocin cream and patches. He noted she remained
temporarily disabled.

On September 24, 2014, Petitioner returned to Dr. Silver and he noted her ROM was 80 degrees of
forward flexion and 70 degrees of lateral abduction with positive impingement and Hawkins tests. His
diagnoses and recommendation for arthroscopic right shoulder surgery remained the same. He again noted
she was temporarily disabled.

On October 21, 2014, Petitioner returned to Dr. Sharma indicating that her condition had improved
following the lumbar injection but had since worsened with activities. Petitioner’s pain radiated to the right
buttock and was described as intermittent, moderate, aching, dull, and throbbing. Symptoms included
stiffness after prolonged sitting and standing and radicular right leg pain. She indicated pain worsened with
back flexion. PX6 at 33-34.

On December 17, 2014, Petitioner returned to Dr. Sharma with complaints of lumbar radiculopathy
and shoulder pain. Petitioner noted that her pain that was previously treated had gradually returned. She
stated t hat 3-4 weeks prior she was hospitalized with acute bronchitis for 3-4 days and felt increased low
back pain while being in the hospital bed. Overall, she noted significant improvement and requested
continued physical therapy sessions at New Life Medical. Dr. Sharma noted she was still not working. PX6
at 33.

With regard to her shoulder pain, she noted it radiated to the arm and upper back and described it as
moderate in severity, intermittent, throbbing, aching, stabbing, and tearing with related symptoms of
shoulder stiffness, crepitus, locking of her shoulder ina fixed position, and numbness over the upper arm
forearm, and hand. Discomfort was increased by external rotation, internal rotation, adduction, and
abduction. Petitioner denied a prior shoulder injury or prior shoulder surgery, and noted she had surgery
pending with an orthopedic surgeon. Petitioner felt her right shoulder pain was debilitating. PX6 at 35. Dr.

Sharma’s richt shoulder examination indicated pain elicited at the sternoclavicular joint, over the lateral

clavical, at the acromioclavicular joint, over the coracoids process, over the anterior acromion, over the

rotator cuff, over the subacromial and subdeltoid bursa, over the medial border and lateral border of the
6
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scapula, and laterally and decreased ROM. Dr. Sharma noted positive Yergason test, positive Speeds test,
positive drop arm test, positive apprehension test, and negative scapular winging test. Dr. Sharma referred
her to physical therapy and administered a glenohumeral shoulder joint injection. PX6 at 36.

Petitioner continued physical therapy at M&M Rudra New Life Medical. PX3.

On January 30, 2015, Petitioner returned to Dr, Sharma with continued lower back pain and lumbar
radiculopathy and shoulder pain. PX6 at 38. Dr. Sharma noted Petitioner’s shoulder pain symptoms
improved 100% immediately following the glenohumeral joint injection but that the pain starte to return
back to baseline a few days after. Dr. Sharma noted this was documented for a minimum of 5-6 hours,
consistent with duration of Marcaine anesthetic used. Dr. Sharma notes Petitioner was attempting to
increase activity after injection but pain returned and increased. Petitioner planned to follow up with her
PCP to be referred to Northwestern for ortho evaluation of her shoulder as WC insurance was not covering
her current treatment. Dr. Sharma recommended Petitioner undergo a shoulder MRI, PX6 at 38.

On February 6, 20135, Petitioner returned to Dr. Sharma indicating her shoulder and back pain were
worse since her last visit. Petitioner indicated physical therapy for 6 months had failed to remedy her
condition. Dr. Sharma states that MRI findings included AC joint hypertrophy with SS tendon fraying, no
labral tear. He states that MRI findings of the cervical spine showed evidence of disc protrusion/HNP at the
Right C5-C6 levels, neural foraminal narrowing of the right C5-C6 vertebral levels, PX6 at 41.

Dr. Sharma’s physical exam of the right shoulder indicated a positive Yergason test, positive Speed’s
test, positive drop arm test, positive apprehension test, negative scapular winging test. Cervical exam testing
indicated positive distraction test with pain reduction in posterior neck, positive compression test, with pain
elicited in posterior neck, negative valsalva test, and negative Spurling’s Test bilaterally. PX6 at 42.

Dr. Sharma diagnosed Petitioner with lower back pain, lumbar radiculopathy, shoulder pain, and
neck pain. He recommended Petitioner undergo one additional shoulder/AC joint injection and if it rendered
no benefit she should proceed with an orthopedic evaluation at Northwestern for possibility of right C5-C6
disc HNP contributing to her right shoulder pain. PX6 at 43, Dr. Sharma discharged Petitioner from physical
therapy and recommended some isometric and isotonic exercises.

On February 24, 20135, Petitioner presented to Lakeshore Surgery Center and underwent right
shoulder glenohumeral joint injection with Dr. Sharma. PX9.

Following the shoulder injection, Petitioner returned to Dr. Sharma on March 20, 2015 and
indicated her shoulder pain improved and rated it 2/ 10, or 80% reduction of pain with increased function.
Petitioner noted decreased arm pain/numbness and increased ROM in the right shoulder. Dr. Sharma found
negative Yergason test, negative Speed’s test, negative drop arm test, and positive apprehension test.
Additionally, she indicated that her lower back pain was the same since last visit and rated it 5/10. PX6 at

44. Dr. Sharma recommended isometric and isotonic exercises and aqua therapy. /d. at 45,

7



16IWCCOT775

On April 13, 2015, Petitioner followed up with her primary care physician, Dr. Frank Castillo, with
a chief complaint of persistent lower back pain that radiates to her right leg in relation to work accident in
the prior year. PX11 at24. Notes indicate Petitioner stated she was “getting stone-walled by the company
doctors” for her persisting back pain and «“wonder[ed] if there {was] anything [Dr. Castillo] could do.” /d.
Dr. Castillo recommended present management, current medications, and therapeutic measures. Id. at 26.

On May 1, 2015, Petitioner returned to Dr. Sharma with low back pain rated 6/10 and she noted her
lower lumbar pain was radiating to her right calf and characterized it as constant, moderate, sever, cramping,
and pulling. She stated her back pain that was treated on 7/14 had returned over the last 1-2 months and that
she was treating it with a topical patch prescribed by Dr. Silver. Additionally, she noted her shoulder pain
continued but rated it at 1/10. PX6 at 46. With regard to low back, examination indicated positive straight
leg raise test, and negative bilateral Fabere test. Dr Sharma noted options of repeat TFESI versus
conservative management and that Petitioner was requesting topical pain patch and was directed to Dr.
Silver for further medications as Dr. Sharma found her to be at MMI for the low back due to her statement
that she did not want to entertain further interventional or surgical options for the low back. Dr. Sharma
advised Petitioner to return on p.r.n. basis.PX6 at 47.

On June 19, 2015, Petitioner returned to Dr. Sharma with continued neck pain, low back pain,
l;.lmbar radiculopathy, and shoulder pain. Petitioner noted her lumbar pain was 6/10 and radiated to her right
calf. PX6 at 49. Dr. Sharma’s examination indicated positive straight leg raise test, and negative bilateral
Fabere test. Dr. Sharma referred her to see Dr. Neckrysh at UIC for a low back surgical evaluation. PX6 at
50. Medical records indicate that Dr. Sharma was never compensated for any treatment provided to
Petitioner. PX6 at 4-8.

On August 3, 2015, Petitioner returned to Dr. Castillo with complaints of worsening pain in her right
shoulder and low back. PX11 at 19. Petitioner indicated she obtained some relief from past injections. Dr.
Castillo’s examination indicated decreased ROM of the back and decreased ROM of the right shoulder with

inability to abduct past 30 degrees. Dr. Castillo recommended she follow her current management with

medications and therapeutic measures.

Independent Medical Examinations:

Petitioner testified that she underwent two Independent Medical Examinations but that Respondent
refuse to furnish her with reports following either examination. T. 26-27.

On January 19, 2015 an Independent Medical Examination letter from Respondent’s attorney, Erica
Levin, was sent to Dr. Edward I Goldberg. The letter outlined Petitioner’s accident history medical

treatment in detail. The letter noted Petitioner had “been receiving treatment for the low back since at least

2011.” That she had presented to Dr. Harsoor for a series of lumbar injections with moderate relief. The

letter states Petitioner had suffered injuries “to her left arm and low back on February 22, she was unable
8
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to perform light duty work, and Dr. Harsoor diagnosed her with radiculopathy of the lumbar spine. The
letter goes on to detail treatment from a January 16, 2012 motor vehicle accident during which she reported
working light duty following an FCE. The letter documents that Dr. Salehi recommended no neurosurgical
intervention. However, a January 2012 MRI was noted to indicate mild disc dessication at L5-S1 with
moderate facet arthritis and a small annular fissure with mild central disc protrusion. The letter notes
Petitioner returned to Dr. Malek January 25, 2013 and obtained a lumbar injection. The letter documents no
treatment to the right shoulder. The letter documents no treatment on the low back from J anuary 25, 2013
until her May 12, 2014 work accident.

The letter then goes on to state “Ms. Arevalo was seen in the emergency room at Our Lady of
Resurrection Medical Center. She was authorized off work for three days based upon what appears to be a
diagnosis of kidney stone.” The letter then states Petitioner was given physical therapy from Erie Family
Health Center based upon “acute chronic low back pain following muscle strain.” The letter then documents
treatment for the lumbar spine and “left shoulder” at Herron Medical Center. It further outlines treatment
with Dr. Samir Sharma, alleging he released Petitioner to full duty work August 25, 2014 but that she
returned to Dr. Sharma on December 17, 2014 reporting that she had increased low back pain following a
hospital stay for bronchitis. Following this summary from Respondent’s attorney were numerous questions
for Dr. Goldberg. PX14 at 39-44

On February 19, 2015, a letter from Dr. Goldberg was drafted to Respondent charging them
$7,500.00 for “excessive records.” PX14 at 22.

On March 2, 2015, Petitioner presented for an independent medical evaluation with Dr. Goldberg.
PX14 at 16. The following day, March 3, 2015 a summary of the examination was drafted for David Larson
of Hennesy & Roach, and CC’d to the insurance adjuster, Heather Dunn “(Emdat Autopfax)” at Ghallagher
Bassett, PX14 at 18.

Dr. Goldberg asserted he had previously examined Petitioner for a work-related accident on April 19,
2010 and that she had a synovial cyst on the right at L5-S1, which subsequently resorbed. PX14 at 16. He
notes records show she had a “flare-up” of low back pain following an MVA. He notes Dr. Salehi did not
recommend surgery and Petitioner returned to full duty work September 2013. Dr, Goldberg summarizes
medical records he reviewed from Dr. Bamabas, Dr. Sharma, and Dr. Silver, in which he notes the
Petitioner has off work notes valid through September 2014.

Dr. Goldberg'’s physical exam indicates her chief complaint at that visit was right shoulder pain—
which he indicated he would not address. Dr. Goldberg’s report outlined the following:

1. diagnosed Petitioner with lumbar strain with some radiculitis;
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2. he states her current condition of ill being was due to the accident of May 12, 2014, as she had
returned to work full duty in September 2013, his review of the MRI was a minimal bulge

(nothing degenerative), no herniation or stenosis;
3. he stated that all treatment has been appropriate;

4. recommended 2 weeks of formal physical therapy focusing on core strengthening, followed by

return to work full duty without restrictions of the lumbar spine and he did not recommend in-

jections or surgery;
5. recommended 30-pound lifting restriction regarding lumbar spine; and
6. anticipated MMI of the lumbar spine and full duty work after 2 more weeks of therapy.

On March 11, 2015, Respondent’s attorney drafted an Independent Medical Examination request
letter to Dr. Nikhil Verma with an identical summary of treatment and requested him to examine Petitioner’s
shoulder complaints. PX14 at35-38.

On March 23, 2015, Petitioner presented to Dr. Verma for the independent medical examination.
Petitioner indicated she injured her self on May 12, 2014 when trying to move a patient. PX14 at 8-11. She
described her pain as per-axial neck region extending into the shouder and down her hand into the arm.
Petitioner denied any prior trauma or treatment for the shoulder. She indicated a shoulder cortisone injection
provided no benefit and that a neck injection provided significant improvement. Dr. Verma notes that he
reviewed records extending from 2012 which indicated complaints of pain in the low back. Dr. Verma
points out that he did not see any pre-existing complaints of shoulder or neck pain in her medical records
dating back to 2012. He noted Petitioner had an FCE returning her to sedentary work. He notes the
treatment records indicate “some distal tendinitis or bursitis” but showed rotator cuff intact with possible
hypertrophic changes. He indicated Dr. Silver did not examine Petitioner’s neck, but had positive
impingement signs. He notes that later medical records state Petitioner had rotator cuff impingement on an
MRI scan. PX14 at 8-11.

Dr. Verma's physical examination indicates diffuse pain with palpation over the peritrapezial
muscles, peri-axial neck muscles, anterior, posterior, and lateral aspect of the shoulder and cervical ROM
reproducing symptoms. PX14 at 8-11. Dr. Verma reviewed an MRI of the right shoulder from January 30,
2015 and he indicated no fluid in the subacromial space, normal rotator cuff, and mild hypertrophic changes
of the AC joint. MRI of the cervical spine reviewed indicated multilevel cervical spondylosis with posterior
disc bulging. PX14 at 8-11.

Based upon his review of the medical records and his physical examination, Dr. Verma asserted the
following:
10
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1. diagnosis was axial neck pain, right shoulder pain, and right upper extremity pain and numbness

and tingling;

2. Petitioner’s current condition of ill-being is causally related to the work accident based upon the

consistent mechanism of injury and subsequent onset of symptoms;

3. MRI findings indicate trace fluid in the right shoulder on the 2014 MRI with mild age-related
degenerative changes in the AC joint on the 2015 MRI;

4. He asserts the treatment appears to be reasonable and necessary, and goes on to state that relief
with the cervical injection performed by Dr. Sharma would indicate a cervical etiology for her
pain;

5. Recommends further cervical evaluation and further treatment of the cervical spine, or resolu-

tion of the cervical condition before proceeding with any shoulder intervention;

6. He indicated work capacity would be light duty with minimal lifting with the right upper ex-
tremity and sedentary work only; and

7. He stated Petitioner had not reached MMI at this time, pending further evaluation including

cervical eval or IME.

Records indicate this IME report was sent to David Larson of Hennessy & Roach and CC’d to Heather
Dunn at Gallagher Bassett. PX14 at 8-11.

Notice Testimony:

Petitioner testified that the patient’s sister, Esperanza, spoke to “Vanessa” her supervisor when the
work accident occurred and that Petitioner contacted Vanessa the following day. T. at 29-30. Additionally,
Petitioner filed her application for adjustment of claim on May 20, 2014, only six days after the occurrence.
PX #12

Current Condition of Ili-Being Testimony:

At Arbitration on July 14, 2015, Petitioner testified that the third shoulder injection administered by
Dr. Sharma relieved the pain in her right shoulder but that over the course of the previous month the pain
had started coming again. T. 19 Petitioner explained that she doesn’t have enough strength for example to
put the dishes up [with the right shoulder], and she “drop[s] them.” T. 20. She stated that she has no
problems putting dishes up with the /eff shoulder. She testified she did not have these issues with her right
shoulder prior to the May 12, 2014 injury. T. 20.

Petitioner testified that since her work accident her daily activities have been impacted as follows:

“Before, [she] used to go walking a lot. [She] would go on vacation. Now if [she is] standing [she] wants to
11
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sit down, if [she is] sitting down [she] wants to stand up.” T. 28 She testified that she has difficulty with
household chores and that she can’t sweep her house, and she is not the same person as before. T. 28. She
testified she has difficulty doing laundry and making the beds. She testified she has pain when she puts her
arm through the sleeve of a “blouse.” T. 28-29.

Petitioner testified she manages her pain with cream, Tbuprofen or Tylenol. She testified that she

would like to have more medical treatment to try and get back to her pre-injury status. T. 29.

Esperanza Vega Witness Testimony.

Esperanza Vega testified that she was the sister of the patient Petitioner was caring for on 5-12-14. T.
31. Ms. Vega testified petitioner worked 6 hours a day for 3 days per week. T. 32. Ms. Vega testified
Petitioner’s duties included bathing the patient, changing him, lifting him from bed onto chair, taking him to
kitchen, feeding him, and cleaning his room. T. 32. She further testified Petitioner never complained of pain
in her low back or right shoulder while working with the patient. She testified she never saw Petitioner
taking any pain medication. T. 33. Ms. Vega testified she was in the kitchen and heard Petitioner
“complaining” so she “went over to the room and that’s when [Petitioner] told her that she pulled him in
the wrong way and then she had lots of pain in her shoulder and this back part of her waist.” T. 34, Ms.
Vega testified she told Petitioner to sit down for a while and see if the pain will go away. She testified her
brother had an appointment with the doctor and she told Petitioner to take some Tylenol and she went with
him to his appointment. She testified she was not home when Petitioner returned. T. 34.

Prior Medical History Testimony:

Petitioner testified she had a prior injury to her low back in April of 2010 and that she had therapy,
injections and cortisone injections. T. 23.

She further testified she had a motor vehicle accident in December 2011. T. 23-24. She testified she
injured her lower back and had therapy but could not recall if she had injections. She testified she was
released without restrictions after the 2011 accident. T. 24.

Petitioner testified she was working for about a year or a few months for Respondent before her
injury in May of 2014. T. 25. She testified that after she finished treatment for the car accident and before
her injury of May 2014 she “was better” and had no medical treatment. T. 25-26.

Cross Examination:

Petitioner testified she was moving the patient on the bed when her accident occurred. T. 7. She
testified she did not go immediately to seek treatment and went to a medical appointment with the patient. T.
7.8. Petitioner testified that she had sought prior treatment for her lumbar spine and that she had undergone

orior MRI studies. T. 9. Petitioner testified she had one motor vehicle accident before May 12, 2014.

Petitioner testified she had no problems with her bladder or abdomen that she had sought medical treatment

for. Petitioner was asked if she had a bladder infection or kidney issues and she responded, “Yes, when I
12
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Redirect Examination.

Petitioner testified she did not immediately go to seek medical treatment when she hurt her back
because Mr. Vega had an appointment and no one could accompany but [herself]. T. 14.

Respondent's Correspondence:

Respondent’s sent correspondence dated from July 24, 2014 to September 9, 2014 to Petitioner’s
counsel asserting that Respondent “had not received any records to support a claim that Petitioner suffered a
work accident which arose out of and in the course of her employment on May 12, 2014, as alleged. As
such, Respondent continues to dispute liability for any TTD benefits, medical bills, or medica} treatment in
connection with the petitioner’s alleged injuries.” Specifically, on August 12, 2014 Respondent’s counsel
states that the records from Resurrection Medical Center indicate Petitioner was “diagnosed with kidney
stones.” Requests are made to Petitioner’s counsel to provide any medical records that would support
Petitioner’s claim. RX10.

An email from Petitioner’s counsel dated March 6, 2015 asserts that the medical records from the
Emergency Room “do state that she had immediate back pain when trying to lift a heavy patient.” RX10.

An additional letter dated April 21, 2015 again asserts Respondent had not received any medical
records reflecting Petitioner’s current course of treatment or any treatrnent recommendations. RX10.

Petition for Medical Benefits and Attorney s Fees under 8(a), 19(b). 19(k). 19(1} and 16

Petitioner’s petition for medical benefits and penalties was file stamped June 3, 2015 and asserts
that injuries arose out of and in the course of her employment. Petitioner asserts that she came under the
care of Advanced Rehab Specialists, Lakeside Surgery Center, Erie Humboldt Park Heath Care Center, Our
Lady of Resurrection, Western Touhy Anesthesia, New Life Medical Center, Herron Medical Center, Spine
Consultants, Dr. Michael Malek, Lakeshore Surgery Center, and Pain & Spine Institute. In light of
Respondent’s failure to pay any benefits Petitioner requested Respondent to authorize and pay for necessary

medical treatment, pay TTD benefits, penalties, and late fees under Sections 8(a), 19(b), 19(k), 19(1) and 16.
PX13.

13
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CONCLUSIONS OF LAW

C. Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

To obtain compensation under the Workers' Compensation Act (820 [LCS 305/2), a claimant must
show by a preponderance of the evidence that he or she has suffered a disabling injury arising out of and in
the course of his or her employment. Voge! v. Industrial Commission (2™ Dist. 2005), 354 I1l.App.3d 780,
821 N.E.2d 807.

In light of the arbitration testimony and evidence taken on July 14, 2015, the parties agreed to

stipulate that an accident did occur out of and in the course of Petitioner’s employment on May 12, 2014.
Arb.X 1.

E. Was timely notice of the accident given to Respondent?

As Section 6(c) of the Act states, “Notice of the accident shall be given to the employer as soon as
practicable, but not later than 45 days after the accident. . . . Notice of the accident shall give the
approximate date and place of the accident, if known, and may be given orally or in writing.”

Petitioner testified credibly that both she and Ms. Vega advised the supervisor, Vanessa Rodriguez,
that Petitioner had a work injury on May 12, 2014, Similarly, Petitioner’s medical records at Herron
Medical on indicate she gave notice to Vanessa Rodriguez. Moreover, Petitioner’s application for
adjustment of claim was filed on May 20, 2014 and listed her employer as Addus Health Care, Inc. at 9259
S. Western Avenue, Chicago Illinois, 60643.

Petitioner and Ms. Vega both testified that she worked three days per week and the records make
clear that Petitioner did not return to work following the May 12, 2014 accident. As such, it is clear that
Respondent would have been informed as to the situation when Petitioner failed to return to work her three
days the week after the May 12, 2014 accident.

Additionally, shortly following the filing of the application for adjustment of claim Hennessy and
Roach had been assigned as attorneys on the case as evidenced by RX10 which contains correspondence
from Respondent’s counsel to Petitioner’s counsel dated July 24, 2014, a mere two months following the
May 2014 accident.

In light of the credible testimony and the records, the Arbitrator finds Petitioner gave timely notice
to her employer of her May 12, 2014 work accident.

E Is Petitioner’s current condition of ill-being causally related to the injury?

__Afer hearing the testimony of Petitioner and reviewing the exhibits submitted, the Arbitrator hereby

finds that the Petitioner’s present condition of ill-being with regard to her low back, cervical spine, and right
shoulder is causally related to the injuries sustained on May 12, 2014.
14
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Petitioner testified and medical records corroborate that before the initial accident on May 12, 2014,
she never previously treated or injured her right shoulder. She additionally testified, and medical records
corroborate, that she worked as a home health care worker for several months without any treatment to her
low back or cervical spine. Petitioner acknowledges that she had a prior low back injury in 2010, and an
aggravation in 2011. However, records and testimony indicate she had been without any treatment for an
extended period of time and had not made any complaints of pain while working with the patient. Ms. Vega
testified that Petitioner made no complaints of pain during her time working with Mr. Vega. Notably, the
independent medical examiners hired by Respondent both agreed that based upon the timeline of medical
treatment prior to the May 12, 2014 accident that her current condition of ill-being of the low back, right
shoulder, and neck are causally connected to the May 12, 2014 work accident.

Further, the emergency records from Petitioner’s very first date of treatment, on May 12, 2014, at
Resurrection explicitly state the following: “patient presents with: back pain: low back pain and right arm
and leg numbness after ‘lifting a heavy patient.” No relief with Tylenol.” (PX1 at 24.) Any mentions of
kidney problems Petitioner may or may not have had do not negate the causation that is made clear in the
record which states that Petitioner had low back pain and right arm and leg numbness after lifting a heavy
patient. Respondent’s reliance on these kidney examinations are completely unreasonable. It is noteworthy
that neither independent doctor was confused by these medical record mentions of Petitioner’s kidneys in
the E.R. records.

J. Were the medical services that were provided to the Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

After reviewing the testimony and reviewing the Petitioner’s exhibits, the Arbitrator hereby finds that
the Respondent did not provide reasonable and necessary medical services to Petitioner. The Arbitrator
finds that the services that were rendered to Petitioner by Petitioner’s choice of physicians were reasonable
and necessary, The Arbitrator notes that Respondent did not offer any evidence to contest the reasonable-
ness or necessity of the treatment rendered by Petitioner’s choice of doctors.

The Arbitrator therefore finds that Respondent must pay the outstanding bills from Our lady of
Resurrection, Herron Medical Center, New Life medical, Lakeshore Open MR, Orthopedic Specialists,
Pain & Spine Institute, Advanced Rehab Specialists, Lake Co. Neuromonitoring, Lakeshore Surgery &
Western Touhey Anesthesia, City of Chicago Ambulance, and Erie Humboldt Park Health Center subject to
the limitations as provided by Section 8.2 of the Act. Respondent shall hold Petitioner harmless for any
payments made by Medicare or Medicaid as related to Petitioner’s work injury of 5-12-2014.

K Is Petitioner entitled to any prospective medical care?
Petitioner testified at the hearing that she wanted to have the recommended treatments in order to

get back to her pre-injury status. She testified she cannot sit or stand for long periods of time and that her
15
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right shoulder causes her pain and inability to perform certain basic household chores and difficulty
dressing herself. Medical records indicate that Dr. Silver has recommended arthroscopic surgery for the
right shoulder, and that Dr. Sharma has referred Petitioner to Dr. Neckrysh for an orthopedic evaluation of
her back pain and radiculopathy. Additionally, Dr. Verma, the Independent Examiner, has recommended
Petitioner seek an orthopedic evaluation of her cervical spine.

The medical records of Dr. Sharma, Dr. Silver, Dr. Castillo, and Dr. Verma make clear that
Petitioner is not at maximum medical improvement in terms of functionality and/or palliative pain
management. As such it is reasonable for Petitioner to pursue further medical treatment until such time as
she is rendered MMI for the shoulder, neck, and back by her medical providers.

The Asbitrator orders Respondent to approve and pay for further evaluation of Petitioner’s lumbar
condition, for further evaluation of Petitioner’s cervical condition, and for further evaluation of Petitioner’s
right shoulder condition until such time as all such conditions are rendered to be at maximum medical
improvement.

L. Is Petitioner entitled to temporary total disability?

Records indicate that Petitioner was continuously placed off work by her medical providers.
Likewise, both independent examiners placed Petitioner’s physical abilities below the required level to
perform her usual and customary employment. Records indicate Petitioner received no TTD from
Respondent since the date of injury, May 12, 2014.

Based upon the foregoing findings, The Arbitrator finds that Respondent must pay Petitioner for
TTD from 5/12/2014-9/10/2015, or 69 and 3/7 th weeks, at a minimum TTD rate of $253.00, or $17,565.43.

M. Are penalties appropriate?

Penalties may be awarded pursuant to §19(/) if the employer or insurance carrier fails, neglects,
or refuses to make payment or unreasonably delays payment “without good and just cause.” 820 ILCS
305/19(/). This section states the Arbitrator or the Commission shall allow to the employee additional
compensation in the sum of $30 per day for each day that the benefits *** have been so withheld or refused,
not to exceed $10,000. Generally, penalties will not be imposed if the employer has relied on a qualified
medical opinion and a dispute exists as to how alleged disability is related to the employment. The
standard is dependent on whether the employer’s conduct in relying on the medical opinion is
reasonable under the circumstances. Consolidated Freightways, Inc. v. Industrial Commission,

136 il App.3d 630, 483 N.E.2d 652, 91 IlL.Dec. 306 (3d Dist. 1985). "The employer has the burden of
justifying the delay, and the employer's justification for the delay is sufficient only if @ reasonable person

inthe-employer's positiomrwould have-believed that the-delay-was-justified:"/d:

The standard for awarding penalties under section 19(k) and attorney fees under section 16 of the

16
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Act is higher than the standard under section 19(1). Sections 19(k) and 16 require more that an unreasonable
delay in payment. McMahan v. Industrial Comm'n, 183 111. 2d 499, 514-15 (1998). These sections of the
Act are "intended to address situations where there is not only delay, but the delay is deliberate or the result
of bad faith or improper purpose." /Id. at 515.

Respondent has not set forth a good-faith argument as to why it believed that Petitioner’s right shoulder,
neck, and low back injuries were not compensable under the Act. Respondent’s argument is that the
emergency roon records included an examination of Petitioner’s kidneys and that Petitioner did not
complain of pain in the shoulder. The records make clear that Petitioner indicated she hurt her right arm,
shoulder, and back during her visit to the emergency room on May 12, 2014. Similarly, her treatment
thereafter clearly documented a May 12, 2014 injury to Petitioner’s right shoulder and back with clear
references that it was the result of lifting a patient at work. Respondent cannot point to Petitioner’s prior
work injury and prior car accident as justification for refusal to pay, as aggravations of existing medical
conditions are clearly compensable under the Workers’ Compensation Act. Moreover, Petitioner’s right
shoulder and neck conditions were not preexisting conditions.

Respondent’s letters claim they had no medical records to corroborate a work accident occurred.
However, the correspondence makes clear they had the Emergency Room records. Notably, Respondent’s
attorney drafted a letter to Dr. Goldberg in January of 2015 outlining the full medical treatment of
Petitioner’s right shoulder, low back, and neck with all of her medical providers at that time (Dr. Silver, Dr.
Sharma, Dr. Castillo) as well as her history of t reatment which was clearly devoid of any right shoulder
treatment and which indicated a gap of at least 8 months during which Petitioner had no treatment to her
back. Despite being able to review these records and draft a long summary for Dr. Goldberg, Respondent
continued to assert to Petitioner in its April 2015 correspondence that it had no medical records to rely upon
to justify paying any benefits.

Even more alarming is Respondent’s refusal to furnish the IME reports from Dr. Goldberg and Dr.
Verma to Petitioner where both reports assert causal connection for Petitioner’s injuries. Dr. Goldberg and
Dr. Verma made their opinions in full understanding of Petitioner’s prior work injury and prior car accident
from 2010 and 2011.

Respondent willingly hid information from Petitioner which made it clear that this claim was
compensable and failed to pay benefits which are clearly due and owing to Petitioner.

Respondent’s refusal to pay temporary total disability as well as medical benefits in this case was
unreasonable and vexatious, and as a result, penalties are appropriate. The Arbitrator therefore imposes
penalties under Section 19(I) for late payments on medical benefits and TTD which have gone unpaid for 69
weeks and 3 days, or a total of 486 days, at the maximum of $10,000.00.

Additionally, the arbitrator finds that in light of Respondents refusal to pay even one single dollar in
17
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benefits, despite the causal connections made clear by every single medical provider involved in this case,
Respondent shall pay Section 19(k) penalties in the amount of $8,782.71, which constitutes 50% of the
unpaid temporary total disability. Furthermore, the Arbitrator orders Respondent to pay attorneys’ fees in
the amount of $3,513.08, which constitutes 20% of the TTD award.

Additionally, Respondent shall also pay attorney fees of 20% of the allowable payments for medical
services rendered. Further, Respondent shall pay Section 19(k) penalties of 50% on the amount of medical

services rendered, after accounting for fee schedule reductions.
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STATE OF ILLINOIS ) |E AlTirm and adopt (no changes)
) SS. D Alfirm with changes
COUNTY OF ) [ ] Reverse
JEFFERSON
[] Mouify

D Injured Workers' Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ ] second Injury Fund (§8(e)18)

I:l PTD/Tatal denied

None of the above

BEFORE THE ILLINOIS WORKERS" COMPENSATION

Dan Stevenson,
Petitioner,

COMMISSION

Vs, NO: 10WC 49264

Centralia Correctional Center. 1 6 I
Respondent,

DECISION AND OPINION ON REVIEW

WCCO0776

Timely Petition for Review under §19(b) having been filed by the Petitioner, herein
and notice given to all parties, the Commission, alter considering the issues of accident, medical
expenses, and being advised of the facts and law. affirms and adopts the Decision of the

Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed October 8, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit

for all amounts paid, if any, to or on behalf of Petitionef on account of

said accidental injury.

DATED: DEC 2 - 2018 E]ﬂbﬁfu K Ay
MIJB/bm Michacll]. Brenrtany

0-11/29/16

052

Kevin W. Lamborn

e il

Thomas J. Tyrrell

/




ILLINOIS WORKERS' COMPENSATION COMMISSION
. NOTICE OF 19(b) ARBITRATOR DECISION

STEVENSON, DAN Case# 10WC049264

Employee/Petitioner

CENTRALIA CORRECTIONAL CENTER A61WCCO770

Employer/Respondent

On 10/8/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall

not accrue.

A copy of this decision is mailed to the following parties:

1580 BECKER SCHROADER & CHAPMAN
TODD SCHROADER

3672 HWY 111 PO BOX 488

GRANITE CITY, IL 62040

4948 ASSISTANT ATTORNEY GENERAL
WILLIAM H PHILLIPS

201 W POINTE DR SUITE 7

SWANSEA, IL 62226

0498 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

1350 CENTRAL MANAGEMENT SYSTEMS
FO BOX 19208

SPRINGFIELD, IL 62794-3208 CERTIFIED as a trua and correct copy
pursuant to 820 ILCS 305/ 14

0502 STATE EMPLOYEES RETIREMENT 0CT 8= 2018
2101 S VETERANS PARKWAY :

PO BOX 19255
SPRINGFIELD, IL 62794-0255




STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (84(d)
)SS. (| Rate Adjustment Fund (§8(g))
COUNTY OF Jefferson ) [ ] Second Injury Fund (§8¢e)18)
D None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Dan Stevenson Case # 10 WC 049264
Employee/Petitioner
v, Consolidated cases: NIA

Centralia Corroctional Center 16IWCC0%776

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Mt. Vernon, on 3/5/15. Afier reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A I:] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. Is Petitioner’s current condition of ill-being causally related to the injury?

G. D What were Petitioner’s earnings?

H. I:l What was Petitioner's age at the time of the accident?

L |:| What was Petitioner's marital status at the time of the accident?

J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. |___] What temporary benefits are in dispute?
] TPD ["] Maintenance [ TTD

M. D Should penalties or fees be imposed upon Respondent?
N. I:I Is Respondent due any credit?

0. [ ] Other
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On the date of accident, 12/6/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did nof sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $55,266.12; the average weekly wage was $1,062.81.
On the date of accident, Petitioner was 31 years of age, married with 4 dependent children.

Respondent kas paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Because Petitioner failed to meet his burden of establishing that an accident occurred which arose out of and in
the course of his employment with Respondent, and further failed to prove that his current condition of ill-being
is causally related to his employment, benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days afier receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Signatuik; of Arbitrator ( Date

ICArhDect9(b)

OCT 82015
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FINDINGS OF FACT

Petitioner was hired as a correctional officer (CO) in 1999 and worked at Stateville Correctional Center
until his 2001 transfer to Centralia Correctional Center. Petitioner alleges he sustained repetitive trauma
injuries to his upper extremities on December 6, 2010.

Petitioner worked the 7:00-3:00 shift at Centralia Correctional Center. At the beginning of his shift
Petitioner takes 50 cell doors off of dead lock which requires turning a key. Petitioner indicated that he would
use his right hand in a pinch grip on the key. Some of the locks were hard to open. Petitioner testified that
during this process he would get numbness in his hand and eventually when the numbness got too bad he had to
use his left hand instead of his right to open the doors. Petitioner also performed 30-minute wing checks. Each
of the four wings has a fock box at the end of the wing. He would use a small key to open the padlock,
handwrite the verification, and close the lock. Petitioner testified that he shook down z cell each day. Petitioner
testified that during the shake down he would go through each inmate’s items, including their personal property
box, to look for contraband. Petitioner acknowledged that during a portion of the day Prisoners are granted
open movement in and out of their cells, which significantly diminishes the amount of hey turning required of
the correctional officers.

Centralia Correctional Center utilizes a duty rotation system, and Petitioner worked in almost every
assignment available at the facility. He acknowledged that different assignments required different hand
activities and were generally varied in nature. Petitioner indicated that even if he was assigned a relatively hand
intensive job; the roster would change every 90 days which would potentially facilitate the change to a different
assignment. While working in a control room, officers utilize a three button control board and open the control
room door throughout the day. Petitioner confirmed that working in the control room was less hand intensive
than working as a wing officer. Petitioner testified that while working as a tower officer “you’re looking out a
window all day.” He did not feel that serving as a tower officer was a hand intensive activity. While working
as a health care officer, Petitioner provided security for the medical care personnel. Petitioner stated that
working as a health care officer was not a hand intensive activity. Petitioner distributed tools and supplies to
maintenance workers while working as a key and tool control officer, but was not required to utilize the tools he
distributed. While assigned as an inside grounds officer and a maintenance officer, Petitioner provided security
for inmate work crews who were maintaining and improving the premises. During his shifts as a segregation
officer Petitioner manipulated large keys to open chuckholes and feed inmates. Petitioner testified that
approximately ten of the thirty segregation cells would have shower or yard privileges per day and would be
unlocked and moved for that purpose.

Petitioner described operating large Folger-Adams keys, medium sized door keys and small padlock
keys during the course of his duties. Petitioner testified that utilizing a key would cause a shocking sensation
which would run through his index finger and into the palm of his hand. Petitioner testified that he is right hand
dominant. Petitioner has worked full duty work without interruption since 2010.

Petitioner’s assignment history was entered into evidence. (RX 8) The history indicates that Petitioner
worked approximately twenty-six assignments between 2009 and 2012. (Id) Petitioner was only assigned as a
full time segregation officer for two months during the four years prior to his alleged injury. (Id) Robert Stovall
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testified that he is a shift supervisor at Centralia Correctional Center. Major Stovall confirmed that
Correctional Center keeps a full time locksmith on staff. Major Stovall testified that sometimes correctional
officers are required to fill in for absent coworkers, and therefore the assignment history may not accurately
reflect what the CO was actually doing.

A job analysis report for the position of correctional officer at Centralia Correctional Center was
prepared by Corvel in January of 2011, (RX 5) The report indicates that Centralia Correctional Center is a level
4 medium security facility at which the inmates use their own keys to let themselves in and out of their cells as
they go to the yard, gym, school, to meals, the day room, etc. (Id) It further indicates that all the inmates are
locked in their cells at approximately 9:30 pm by officers working the 3 pm to 11 pm shift and are not unlocked
until approximately 4:30 am by escort officers working the 11 pm to 7 am shift. (Id)

Petitioner initially sought treatment from Felecia Kimbrough, a nurse practitioner at Marshall Browning
hospital on May 6, 2010. (PX 1) At that time, Petitioner reported numbness and tingling in his hands bilaterally
at night. (Id) On July 8, 2010 Petitioner underwent electro diagnostic testing which was indicated minimal right
median mononeuropopathy at the wrist without active denervation. (PX 5) On August 18, 2010 Petitioner saw
Richard Morgan MD and was diagnosed with right-sided carpal tunnel syndrome. (PX 2) Dr. Morgan’s records
indicate that Petitioner’s symptoms began approximately 2 years earlier. (Id) Dr. Morgan recommended B6 and
a resting hand splint. (Id) Petitioner returned to Dr. Morgan on November 20, 2010 and was diagnosed with
bilateral carpal tunnel syndrome; right worse than left. (Id) Dr. Morgan then recommended an open carpal
tunne] release. (Id) Petitioner gave notice to Major Robert Mueller on December 6, 2010, shortly after learning
his carpal tunnel would have to be surgically repaired. Petitioner saw Dr. Morgan for the final time on
December 14, 2010. Dr. Morgan reiterated his surgical recommendation. (Id)

Dr. Morgan testified by deposition. Dr. Morgan reviewed the Corvel Job Analysis and the DVD on the
day of his deposition. Dr. Morgan stated that Petitioner never provided him with any specific information
regarding his job duties and acknowledged that it would have been useful to know what his job duties were. (Id,
at 19-20) Dr. Morgan indicated he was generally familiar with the job duties of a CO because he has been to
Shawnee and Vienna Correctional Centers as a consultant. He has never been to Centralia Correctional Center.
(Id, at 21) Dr. Morgan testified he felt the activities Petitioner participated in as a correctional officer “could
certainly contribute to the onset of carpal tunnel syndrome.” (PX 5 at 11) Dr. Morgan recommended an open
release of the right carpal tunnel.

Dr. Anthony Sudekum performed a records review at Respondent’s request. He too testified by way of
deposition. Dr. Sudekum has toured Centralia Correctional Center in the past. He has observed the housing
units, cafeteria, healthcare unit, the yard, the gym, administrative areas, and the commissary. (Id, at 17) While
touring the facility, Dr. Sudekum utilized each type of key used by correctional officers and performed various
other duties including operating control panels, manipulating property boxes, and handling dietary trays. (Id, at
18-19) Dr. Sudekum opined that Petitioner’s duties as a CO did not cause or aggravate his mild right-sided
carpal tunnel syndrome. (RX 7, at 26, 33) Dr. Sudekum reviewed Petitioner’s medical history, the Corvel job
site analysis, the DVD, post descriptions, and Petitioner’s assignment history. (Id, at 13-16) Dr. Sudekum
disagreed that Petitioner suffered left carpal tunnel syndrome, and felt that the diagnosis of right carpal tunnel
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syndrome was “extremely weak”. (Id, at 44) Dr. Sudekum opined that Petitioner’s obesity, hypertension, and
tobacco use were potential comorbid factors for the development of carpal tunnel syndrome. (Id, at 29)

Petitioner acknowledged that his upper extremity complains began to manifest in 2008. Petitioner
indicated that his hobbies include hunting and fishing and indicated that he is able to fish six to eight times a
year and manipulate a shotgun safely.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

These issues are somewhat overlapping, therefore the Arbitrator will address them jointly. Elizabeth
Boettcher v. Spectrum Property Group and First Merit Venture, 99 L1.C. 0961 (1999) A claimant must prove by
the preponderance of credible evidence all elements of the claim in order to receive compensation under the
Act. Orisini v. Industrial Commission, 509 N.E.2d 1005 (1987)

The Petitioner in this case is relying upon a repetitive trauma theory rather than one of traumatic injury.
The Petitioner must still show the injury arose out of and in the course of his employment. Peoria County
Bellwood Nursing Home v. Industrial Commission, 505 N.E.2d 1026 (1987) In such cases the claimant
generaily relies on medical testimony to establish causal connection between the claimant’s work duties and the
condition of ill-being. /&. When the question at issue is one specifically within the purview of experts, expert
medical testimony is required to show that the work activities caused the condition of which the employee
complains. See, e.g., Nunn v. Industrial Commission, 157 Ill. App. 3d 470, 478 (4th Dist. 1987). The causation
of compression neuropathy due to repetitive trauma has been deemed to fall in the area requiring such expert
testimony. Johnson v. Industrial Commission, 89 11l. 2d 438 (1982) In a repetitive trauma claim arising prior to
2011, a claimant need not establish that work activities are the sole or even the primary cause of his or her
condition. It must be proven, however that work activities are at least a cause of his or her condition. The right
to recover benefits cannot rest upon speculation or conjecture. County of Cook v. Industrial Commission, 68 Il
2d 24 (1977)

Dr. Morgan testified he felt the activities Petitioner participated in as a correctional officer “could
certainly contribute to the onset of carpal tunnel syndrome.” However, Dr. Morgan indicated that Petitioner
never provided him with any specific information regarding his job duties. Dr. Morgan did not review the
Corvel Job Analysis, DVD, and other documentary evidence until the day of his deposition. Dr. Morgan
indicated he was generally familiar with the job duties of a CO because he has been to Shawnee and Vienna
Correctional Centers as a consultant. He has never been to Centralia Correctional Center. The Arbitrator notes
the job duties of COs vary widely from facility to facility.

Dr. Sudekum opined that Petitioner’s duties as a CO at Centralia CC did not cause or aggravate his mild
right-sided carpal tunnel syndrome. Dr. Sudekum reviewed not only the Corvel job analysis report and DVD,
but he also reviewed Petitioner’s assignment history, toured his worksite personally, and performed the same
activities that Petitioner alleges are causative of his current condition.
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In this case, Dr. Sudekum’s knowledge of the job duties of a (.L zﬁentralia is far more extensive than
that of Dr. Morgan and therefore, Dr. Sudekum’s opinion is given more weight regarding causal connection,
The Arbitrator finds the testimony and opinions of Dr. Sudekum more persuasive than those of Dr. Morgan,
Further, the multitude of assignments and duties performed by Petitioner is a compelling factor in assessing the
repetitive nature of his duties for Respondent. Petitioner himself described his job duties as varied

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has failed to
prove that he sustained accidental injuries which arose out of and in the course of his employment or that his
condition of ill-being is causally related to his employment. Benefits are therefore denied.

Issue (E): Was timely notice of the accident given to Respondent?

Petitioner’s unrefuted testimony established he gave notice to Major Robert Mueller on December 6,
2010, shortly after learning, on November 20, 2010, his carpal tunnel syndrome would have to be surgically
repaired. Based upon the foregoing and the record taken as a whole, the Arbitrator finds timely notice was
given.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
Issue (K): Is Petitioner entitled to any prospective medical care?

Petitioner incurred medical expenses as follows:

Marshall Browning Hospital $ 290.00
Dr. Amar Sawar $1,479.00
Southern Orthopedic Associates $ 262.00
TOTAL: $2,031.00

The Arbitrator finds these expenses are reasonable and necessary to treat Petitioner’s carpal tunnel
syndrome. Further, the Arbitrator finds the future treatment recommended by Dr. Morgan is reasonable and
necessary. However, because Petitioner failed to prove that he sustained accidental injuries which arose out of
and in the course of his employment or that his condition of ill-being is causally related to his employment,
benefits are denied.
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STATE OF ILLINOIS ) _E-Al'ﬁrm a|_|(] _adopl ;I-‘IO changes) D injured Workers® Benefit Fund (§4(d))
) SS. |___| Alfirm with changes I:I Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse I____’ Second njury Fund {§8(e)18)
WILLIAMSON [ provraal denied
[ ] Modity None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Amanda Asberry.
Petitioner,
\R NO: 10WC 26081
Casey's General Store,
Respondent,

DLCISION AND OPINION ON REVII\”"G I w C C 0 7 7 7

Timely Petition for Review having been filed by the Petitioner, herein and notice given to
all parties. the Commission, alter considering the issues of accident, medical expenses, notice,
temporary total disability, permanent partial disability. and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator. which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 7. 2015, is hereby alfirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act. if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any. to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $100.00. The party commencing the proceedings-for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  DEC 2- 2016 Lq,ﬁm%&%

MJB/bm Michac‘ J. Brenrtan’

0-11/20/16
e {(, LJ W

Kevin W, Lamborlij

T T g

Thomas J. 'l'yrrelv i iakk




. ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF ARBITRATOR DECISION
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ASBERRY, AMANDA Case# 10WC026081
Employee/Pelitioner

CASEY'S GENERAL STORE 104 n Cluy 0'¢7
Employer/Respondent 5 4

On 12/7/2015, an arbitration decision on this case was filed with the Iilinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.41% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shail not accrue.,

A copy of this decision is mailed to the following parties:

5236 CULLEY FEIST KUPPART & TAYLOR
KREIG TAYLOR

3 S MAIN 5T SUITE 2

HARRISBURG, IL 62945

0507 RUSIN & MACIOROWSKI LTD
TRICIA J SHELTON

10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606
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STATE OF ILLINOIS ) [ ] tnjured Workers' Benefit Fund (§4(d))
)SS. [ 7 Rate Adjustment Fund (58(g))
COUNTY OF WILLIAMSON) [ Second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
AMANDA ASBERRY Case # 10 WC 26081
Employee/Petitioner
v. Consolidated cases: N/A
CASEY'S GENERAL STORE

SASEY'S oEN CO077%7

An Application for Adjustment of Claim was filed in this matter, an;i ﬁﬁc;a weagg was mailed to ea
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Herrin, on 4/10/15. Afier reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the [llinois Workers' Compensation or Occupational
Diseases Act?

B D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. IZI What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. El Is Petitioner’s current condition of ill-being causaily related to the injury?

G. [:l What were Petitioner's eamings?

H. |:| What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

L Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?

OtrD [] Maintenance X TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. [:I Is Respondent due any credit?

0. [_]Other

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/514-6611 Toll-free 866/352-3033  Web site: www.iwec.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On 8/19/2009, Respondent was operating under and subject to the provisions of the Act,

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is rot causally related to the accident.

In the year preceding the injury, Petitioner eared $5,404.1 8; the average weekly wage was $168.88.
On the date of accident, Petitioner was 27 years of age, single with 3 dependent children.

Petitioner has received all reasonable and necessary medical services,

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Because Petitioner failed to prove she sustained an accidental injury which arose out of and in the course of her
employment with Respondent on August 19, 2009, failed to provide proper notice of the alleged accident of
August 19, 2009, and further failed to prove a causal relationship between her current condition of jll-being and
the alleged accident of August 19, 2009, benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

4,,.4%4/_/
% ( 11/25M15

Signature of Arbitrator Date

DEC 7 - 2015

ICArbDec p. 2
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Petitioner testified that she began working for Respondent in January of 2009. On August 19, 2009, she
was unloading a truck. While carrying a heavy tote, she experienced a pop and felt immediate back pain. She
testified that she immediately reported the injury to her manager, Mary Higgs, who was unloading the truck with
her at the time of the accident. She was able to complete her shift that day.

Mary Higgs testified that she was Petitioner’s manager on August 19, 2009, but she denied that
Petitioner ever reported a work injury. She recalled mention of chiropractic care, but not that Petitioner’s
condition was claimed to be work-related. Ms. Higgs noted that the alleged date of accident was a Wednesday,
and Respondent never received grocery/kitchen deliveries on Wednesdays. If a work injury would have occurred
and been reported, Ms. Higgs testified that she would have completed an accident report. No such report was on
file. An employee being injured on the job is the type of event that she would remember.

Ms. Jacobsen, Respondent’s area supervisor, testified that the first notice that Respondent had that
Petitioner was claiming a work injury was correspondence received in July of 2010. Petitioner filed her initial
Application for Adjustment of Claim on July 9, 2010. (RX10)

Petitioner first sought treatment for her alleged work injury from her chiropractor, Dr. Eaton at DuQuoin
Chiropractic Center, on August 21, 2009, two days after the alleged accident. Petitioner had received
manipulations from Dr. Eaton on four occasions from April 15-27, 2009 for prior lower back pain with a six
week history of pain during which she stated she could barely get out of bed. Petitioner attributed her April pain
to having moved a washing machine. (RX1, 5) In August, she again disclosed to the chiropractor a several week
history of back pain that was graduaily getting worse, but Dr. Eaton’s records do not contain any reference to a
specific mechanism of injury or a work injury. Petitioner attended seven chiropractic visits from August 21—
September 2, 2009 and continued to work for Respondent. (RX1) Jennifer Jacobson, area supervisor for
Respondent, testified that Petitioner was fired in late November of 2009 for removing a dollar from a fellow
employee’s drawer and playing the lottery while on duty. (RX12)

Following her termination, Petitioner returned to Dr. Eaton on December 19, 2009, complaining of low
back pain that began the previous evening. (RX5) Dr. Eaton took her off work from December 22-23, 2009,

(PX2)

On December 22, 2009, she sought treatment from PA-C Gerald Cameron at Murphysboro Health
Center, reporting that her back “went out” the previous Friday. PA-C Cameron noted that Petitioner provided a
history of pulling her back while unloading a truck at work, but the records do not include a specific date of
injury. (RX4a) The Arbitrator notes that this December 22, 2009 note is the first mention of a work accident
that appears in Petitioner’s medical records.

Petitioner then resumed care with Dr. Eaton. He took her off work on December 24, 2009 until an MRI
could be performed or at least until December 30, 2009. (RX5 & PX2) Petitioner was unable to tolerate an MRI
or open MRI (“mentally” according to Dr. Eaton’s note) and elected instead to undergo a CT of her lumbar
spine on December 28, 2009. (RX7) On January 11, 2010, Dr. Eaton issued a work slip stating the Petitioner
would be off work for two more weeks before returning to eight hour days. Dr. Eaton continued to perform
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manipulations through September 14, 2010. On October 12, 2010, Dr. Eaton issued a note stating that Petitioner
had been unable to work because of low back pain. He recommended an orthopedic consult. (RX5 & PX2)

Petitioner presented to Dr. Mark Austin, DO, at Southern [llinois Healtheare WorkCare on February 10,
2011, complaining of low back pain with left leg radicular symptoms. She provided a date of injury of August
24, 2009, and reported feeling a pop while unloading a truck and lifting heavy totes. Dr. Austin agreed to sedate
her for an open MRI and requested that she schedule the test.

Petitioner did not return to Dr. Austin’s office until June 22, 2011. She advised the doctor that the MRI
had not been approved, and the doctor again recommended an MR, based in part on her complaints of left leg
radicular symptoms. Petitioner testified that her leg complaints began around the time of this appointment with
Dr. Austin.

Petitioner continued treating with her primary care physician at Murphysboro Health Center with a
diagnosis of lumbar back pain, disc herniation, and muscle spasms. (RX4b). She underwent an MRI of her
lumbar spine on October 25, 2011 which revealed a disc bulge and facet arthropathy at L5-S1 and a disc
protrusion at L4-5 (RX7, p. 3-4). Her primary care doctor referred herto a neurosurgeon. (RX4b, p. 11).

Petitioner presented to Dr. Mark Fleming at Trinity Neuroscience Institute on August 22, 2012,
complaining of low back pain radiating down both thighs to her knees that had been rapidly progressing in the
last year and a half. He referred her to Dr. Gerson Criste for pain management, Dr. Criste performed an epidural
steroid injection on September 25, 2012 at L4-5. Petitioner presented to Dr. Fleming on October 16, 2012 and
reported being much improved following the injection. He recommended physical therapy. Dr. Criste released
her from care on October 19, 2012. (RX8a) Petitioner began physical therapy on October 24, 2012, (RX9) She
presented to her primary care doctor on November 14, 2012 and reported relief with the injection. (RX4b) She
was discharged from therapy with all goals being met on November 29, 2012. (RX9) Petitioner testified that
she received relief for only one week following the injection,

Petitioner returned to Dr. Criste on February 1, 2013, reporting that the pain was back. He recommended
a medial branch block and rhizotomy. (RX8a) Petitioner continued to present to her primary care physician with
complaints of intermittent chronic back pain and pressure. (RX4b,c) She presented to Dr. Criste on November
21, 2013 complaining of left lower extremity numbness and weakness without any such findings upon physical
examination. He recommended nerve conduction studies. (RX8b)

Petitioner presented to her primary care doctor on three occasions in 2014 complaining of intermittent
back pain. She last presented for treatment for lumbar spine complaints on September 15, 2014. (RX4c) She did
not complete the nerve conduction studies.

Petitioner testified that there are no pending treatment and/or surgical recommendations. She is utilizing
a medical card to obtain treatment. She testified that she is in constant pain and has trouble playing with her
three children. She is on Naproxen, Vicodin and Flexeril. She is currently employed full-time as a manager at
O’Reilly Auto Parts. From the time of her termination by Respondent in November 2009 to her hire by O'Reilly
in June or July of 2013, Petitioner was unemployed.
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Although she denied recollection of low back complai alurgg,Qth:? r:cgved

treatment for lower back pain from chiropractor Douglas Cochran from November 14, 2008 through fanuary 12,
2009. (RX2) She underwent an x-ray of her lumbar spine on November 17, 2009. (RX2) She did not recall
telling Dr. Eaton she could barely get out of bed in April of 2009, she did not recall telling Dr. Eaton that she
had been experiencing back pain for several weeks when she presented on August 21, 2009, and she did not
recall telling Dr. Eaton on December 19, 2009 that her pain began the previous night.

Dr. Criste was deposed on November 6, 2013. (PX22) He diagnosed Petitioner with degeneration of the
disc and lumbosacral spondylosis without myelopathy. (Id., at 8) Petitioner reported good results from the
injection provided by Dr. Criste, and he released her from care on October 19, 2012. Petitioner returned with
complaints of back pain and headaches in February of 2013, (/d., at 10) He recommended a rhizotomy to
provide longer pain relief. (/d, at 18-19) He did not believe that Petitioner was a surgical candidate and did not
believe that she exhibited true radiculopathy. (/d, at 11-12, 15) He opined that Petitioner’s condition of ill-
being could have been aggravated by her work duties for Respondent. (/d, at 8)

Petitioner was examined on August 2, 2011 at Respondent’s request by Dr. Robert Bernardi, a board
certified neurosurgeon, for purposes of a §12 evaluation. He conducted supplemental records reviews on April
13, 2012 and November 11, 2013. Dr. Bernardi testified by deposition on March 28, 2014. Dr. Bernardi
diagnosed Petitioner with congenital lumbar stenosis, L4-5 and L5-S1 disc degeneration, a disc herniation at the
L4-5, bilateral L4-5 foraminal stenosis, and back and non-radicular leg pain of uncertain etiology. (RX1 pp.23-
24, 37) He testified that Petitioner’s symptoms, the progression of her symptoms, and her physical examination
findings were not consistent with a disc herniation at L4-5. (Id., at 35) He concluded that Petitioner’s condition
of ill-being was not causally related to the alleged work injury for the following reasons: the uncertain etiology
of her complaints, her prior history of back complaints, and the lack of medical documentation of a work related
injury. (/d., at 25-26) He opined that the treatment recommended by Dr. Criste would be of no benefit. (/d, at
42) He opined that Petitioner was not in need of any further treatment related to the alleged work accident. (Jd,,

at 30)
CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?
Issue (E): Was timely notice of the accident given to Respondent?
\4

When Petitioner presented to Dr. Eaton, for treatment on August 21, 2009, she complained of back pain
for several weeks that had gradually been getting worse. She had previously treated with Dr, Eaton for low back
pain in April of 2009. Petitioner presented to Dr. Eaton for chiropractic care on seven occasions from August
21, 2009 through September 2, 2009, without any documentation of a work injury or even a specific mechanism

of injury.

Petitioner worked for Respondent from January-November of 2009. Petitioner’s manager, Mary Higgs,
testified that she did not recall Petitioner ever reporting 2 work injury during her employment with Respondent.
If an accident would have been reported, she would have filled out an accident report. An employee being
injured on the job is the type of event that she would remember. The Arbitrator finds Ms. Higgs credible.
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It is significant to note that according to Ms, Higgs, the type of truck that Petitioner was allegedly
unloading at the time of the injury only comes in on Mondays. She testified that she has worked for Respondent
for 10 years and she never recalls a truck coming inon a Wednesday.

Petitioner’s first mention of a work injury occurred during her visit to her PCP on December 22, 2009, a
little less than one month after her termination and more than three months following her last date of treatment
for low back complaints. Petitioner advised that her back went out the previous Friday. Although she reported
that the pain originally began while unloading a truck at work, there is no documentation of a specific date of

injury.
Jennifer Jacobsen testified that the first notice that Respondent had that Petitioner was claiming a work

injury was correspondence received in July of 2010, almost one year after the alleged injury. Petitioner’s
original application for adjustment of claim was filed July 9, 2010,

According to the medical records, it does not appear that Petitioner reported a date of injury until
October 5, 2010, when she gave a date of August 24, 2009. Later, she amended her application to reflect a date
of injury of August 19, 2009. Petitioner did not report leg pain until February of 2011, which was also the first
time that she reported experiencing a pop at the time of the alleged accident.

Petitioner’s credibility is at issue. She reported a significant increase in pain in December of 2009, after
she was fired and afier not receiving treatment for four months. She did not report leg complaints until 18
months later. She denied making any statements to treating providers concerning a several week history of pain
prior to the date of accident and she did not remember receiving any treatment for lumbar spine complaints with
Dr. Cochran in 2008 and 2009, which is clearly contrary to the documented medical history. Petitioner
continued to report significant increases in back pain during the four years that she was not working with
constantly evolving symptoms.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds that Petitioner failed to
prove she sustained an accidental injury which arose out of and in the course of her employment with
Respondent on August 19, 2009. The Arbitrator further finds that Petitioner failed to provide preper notice of
the alleged accident of August 19, 2009.

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Petitioner’s medical records document a history of low back pain dating back to 2008. Although
Petitioner denied any significant complaints of back pain prior to the accident at issue, the medical records
indicate otherwise. When Petitioner first presented for treatment two days after the alleged accident date, she
reported a several week history of low back pain that was progressively getting worse. According to Dr.
Bernardi, there is no objective basis for Petitioner’s continued complaints and no causal connection between the
alleged work accident and said complaints. The absence of leg complaints until 18 months after the alleged date
of accident is particularly significant.

The Arbitrator finds the opinions of Dr. Bernardi, a board certified neurologist with a specialty in spinal
surgery, more persuasive on this issue than the opinion of Dr. Criste, a pain management specialist.
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Based upon the foregoing and the record taken as a whole*ﬁbiat“ﬁ@ @ @itmelgilg to
g and the a

prove a causal relationship between her current condition of jll-b leged accident of August 19,
2009.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Issue (K): What temporary benefits are in dispute?
Issue (L): What is the nature and extent of the injury?

The Arbitrator incorporates herein the conclusions set forth above. Based upon the Arbitrator’s
conclusions on the issues of accident, notice, and causal connection, Petitioner’s request for benefits is denied.
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STATE OF ILLINOIS ) XI Allirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. I___‘ AfTirm with changes D Ratc Adjustment Fund (§8(g))
COUNTY OF MADISON ) I:l Reverse |:| Second Injury Fund (§8(e)18)
[_] Pro/Fatal denied
|:| Modify None of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Arthur Gwayne Williams,
Petitioner,
Vs. NO: 14WC 26561

16IWCCO77g

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent, herein
and notice given to all parties. the Commission, after considering the issue(s) of medical
expenses, temporary total disability. and being advised of the facts and law. affirms and adopts
the Decision of the Arbitrator, which is attached hercto and made a part hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator {iled December, 15. 2015, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMM}SS]ON that Respondent shall have credit
for all amounts paid, if any. to or on behalf of Petitiondr on account of said.accidental injury.

DATED: DEC 2 - 2046 \&Lq,ﬁ.ﬂ,b{ LAy
MJB/bm Michacl 1. Brennarn®

o-11/29/16 N

052

Kevin W, Lam bor'ﬁ
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Employee/Pstitioner

SOUTHERN ILLINOIS UNIVERSITY- : '

CARBONDALE

Employen;Re'spnndent l 8 I W C C :
0778

On 12/15/2015, an arbitration decision on this case was filed with the IlliﬁoiS'Wbrkers' Compensation Commission in
Chicago, a copy of which is enclosed. : :
If the Commission reviews this award, interest of 0.58% shall accrue from the date listed above to the day before the.
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue. i

A copy of this decision is mailed to the following parties:
§404. FOLEY & DENNY
TiM DENNY

PO BOX 685
ANNA._ IL 62906

0558 ' ASSISTANT ATTORNEY GENERAL
NICOLE M WERNER

601 S UNIVERSITY AVE SUITE 102
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0498 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

0904 STATE UNIVERSITY RETIREMT SYS

PO BOX 2710 STATION A CERTIFIED as a true and comaet co
CHAMPAIGN, IL 61825 pursuant ta 820 ILCS 305)14
DEC 15 2018

3499  CMS RISK MANAGEMENT
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STATE OF ILLINOIS ) [ tnjured Workers’ Benefit Fund (§4(d))
)SS. [ Rate Adjustment Fund (3(g))
COUNTY OF Madison ) {_] Second Injury Fund (58(e)18)

None of the above

ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Arthur Gwayne Williams Case # 14 WC 26561

Employce/Petitioner
v. Consolidated cases: N/A

Southern Illinois University-Carbondale
Employer/Respondent

p

An Application for Adjustment of Claim was filed in this matter, % 6711-3 Wi@»@v@n‘?c’?
e Commission, th the citfof

party. The matter was heard by the Honorable Michael Nowak, Arbitrator of th
Collinsvilie, IL, on November 1 7, 2015. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. [:] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. L__] What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F, Is Petitioner’s current condition of ill-being causally related to the injury?

G. l:l What were Petitioner's eamings?

H. D What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

1.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. [X] What temporary benefits are in dispute?
[JTPD [CJ Maintenance XTID

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. I:I Other

ICArbDeclS(b) 2/10 100 W, Randolph Street #3-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www. bwee. i, gov
Downsiate offices: Colfinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfleld 217/785-7084
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A. Williams v. SOI/SIU-C 14 WC 26561

FINDINGS

On the date of accident, July 29, 2014, Respondent was operating under and subject to the provisions of the
Act,

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $12,543.70; the average weekly wage was $1,140.34,
On the date of accident, Petitioner was 25 years of age, single with 0 dependent children.

Respondent kas paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $18,335.07 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $760.22/week for 44 weeks, commencing 7/30/14
through 11/11/14 (15 1/7 weeks), 1/13/15 through 2/21/15 (5 6/7 weeks), 4/3/15 through 4/26/15 (3 4/7 weeks), and from
7/6/15 through 11/17/15 (19 3/7 weeks), as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 7/29/14 through 11/17/15,
and shall pay the remainder of the award, if any, in weekly payments.

Respondent shall be given a credit of $18,335.07 for temporary total disability benefits that have been paid.

Respondent shall pay reasonable and necessary medical services of $27,230.60, as set forth in Petitioner’s Exhibit 6, as
provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold petitioner
harmless from any claims by any providers of the services for which Respondent is receiving this credit, as provided in
Section 8(j) of the Act.

Respondent shall authorize and pay for prospective medical treatment, including the surgery recommended by Dr.
Gormnet, to the providers pursuant to §§ 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Pefition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

At~

12/7115
- Michael K. Nowak, Arbitrater Date

ICAbDeci 9(b)
Page 2 of 6 DEC 1 5 st



A Williams v SOUSILC 14 WC 26864 —IAG:FW—CUO?'?g

FINDINGS OF FACT

Petitioner injured his lumbar and thoracic spine in an undisputed accident on 7/29/14. Petitioner is a
union iron worker who works out of Union Local 782 in Paducah Kentucky. His work as an iron worker
consists of structural steel, reinforcing welds, and performing other construction as a laborer. Prior to the date of
accident Petitioner had worked for respondent off and on for approximately three years. Every six months they
rotate workers in and out. On 7/29/14 Petitioner and a co-worker were reinforcing a roof. In doing so they were
attempting to weld a piece of angle iron which was 120 inches long, 4 inches wide, by 6 inches toe down and
3/8 of an inch thick. It was estimated to weigh approximately 150 pounds. They were working over head with
the angle iron wedged in place using a block of wood. The block of wood came loose and Petitioner caught the
steel over his head to keep it from coming down on top of him. He experienced an immediate onset of pain.
The accident was witnessed by his co-worker Scott Rheaume and was reported to his supervisor.

On the day of the accident Petitioner began treating at the Rea Clinic. He was taken off work and
referred to Dr. Gornet on 8/1/14. Petitioner was examined by Dr. Gornet on 9/5/14. Dr. Gornet noted that the
x-rays showed old fractures at L2 and L4 and a loss of disc height at L5-S1. Dr. Gomet recommended six
weeks of physical therapy’s with MRI of the thoracic and lumbar spine. Dr. Gornet noted that Petitioners
current symptoms were causally related to the described work injury. The Petitioner was placed on a 20 pound
lifting restriction. Petitioner’s unrefuted testimony indicated that there is no light duty for iron workers.

On 10/1/14, Petitioner presented to NovaCare Rehabilitation for physical therapy. Petitioner did not
complete any additional physical therapy at this time. Although Petitioner remained temporarily and totally
disabled, TTD benefits were terminated on 11/11/14 due to failure to cooperate with medical treatment. On
1713/15 Petitioner returned to NovaCare Rehabilitation for physical therapy. TTD benefits were reinstated on
that date.

On 1/22/15 Petitioner underwent MRIs of his thoracic and lumbar spine. The thoracic MRI was read as
normal. The lumbar study showed L5-S1 broad-based disc herniation approaching the right and left traversing
S1 nerve roots and mild recess stenosis and mild broad-based disc protrusion without significant spinal canal
compromise or foraminal encroachment at L3-4 and L4-5.

Also on 1/22/15 Petitioner returned to Dr. Gomnet, Dr. Gornet reviewed Petitioner’s MRIs and noted he
believed Petitioner had a central disc herniation/annular tear at L5-S1. Dr. Gornet indicated Petitioner’s
thoracic MRI did not reveal any significant posterior disc herniation, but there may be an indication of an acute
disc herniation at T10-11. Dr. Gomet recommended conservative care. Dr. Gornet prescribed physical therapy
and exercise with conditioning three times a week for six weeks and referred Petitioner to Dr. Boutwell for
injections at T10-11 and L5-S1. (PX4). Petitioner was to continue the light duty restrictions previously given.
(PX4).

On 1/28/15 Petitioner underwent an epidural steroid injection at T10-11 by Dr. Boutwell. On 2/9/15
Petitioner underwent an epidural steroid injection at L5-S1 by Dr. Boutweil. (PX4).

Between 1/27/15 and 2/25/15, Petitioner attended physical therapy at NovaCare Rehabilitation for a total
of seven appointments and cancelled/no-showed for five appointments. Petitioner was discharged from physical
therapy at NovaCare Rehabilitation for non-compliance on February 26, 2015, Benefits were again terminated
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on 2/21/15 for failure to attend therapy. Petitioner testified that during this period his grandfather had passed
away and he was required to go out of state to help his grandmother tend to her affairs

A. Williams v. SOI/SIU-C 14 WC 26561

On 4/3/15 Petitioner followed up with Dr, Gornet. Petitioner indicated that the thoracic injection helped
his mid back pain, but that he was still experiencing lower back pain. Dr. Gornet noted he wanted to exhaust all
possibilities “and even give him a trial of return to work full duty with no restrictions” before considering
additional testing or surgery. (PX4, p. 16) Dr. Gomet told Petitioner to increase his weight lifting at the gym
and returned him to work full duty with no restrictions as of 4/27/15. Dr. Gornet cautioned that Petitioner was
not at MMI and still may require surgery to adequately treat his problem. Petitioner was to return in two months.

Petitioner returned to work as instructed and contacted Dr. Gornet on multiple occasions in early May
complaining of increased symptoms with work.

On 5/19/15 Petitioner underwent a §12 examination with Dr. David Robson. Dr. Robson assessed
Petitioner with a thoracic and lumbar strain, chronic compression fractures at L2 and L4, and pre-existing
diffuse disc bulging at L5-S1. Dr. Robson opined that Petitioner’s thoracic and lumbar strains were related to
the 7/29/14 work injury. However, Petitioner’s continued complaints were not related to the work injury, but
rather to his underlying disc bulge at L5-S1 and compression fractures at L2 and L4. Dr. Robson opined
Petitioner was at MMI with regard to the 7/29/14 work injury, no additional medical treatment was needed, and
Petitioner could return to work full duty.

On 7/6/15, Petitioner returned to Dr. Gornet. Petitioner indicated since his return to work, he had several
jobs, including one which required him to load, carry, and restrain rebar. Petitioner indicated that the repetitive
bending and lifting made him miserable. (PX4). Dr. Gornet noted he did not believe Petitioner had a new injury.
Dr. Gornet recommended a discogram at L4-5 and L5-S1. Dr. Gornet also recommended an anterior L5-S1
fusion.

On 8/18/15, Petitioner underwent a discogram at L4-5 and L5-S1 which revealed a non-provocative disc
at L4-5 and a provocative disc at L5-S1 with annular tear.

On 8/10/15, Dr. Robson authored an addendum to his report in which he opined that should Petitioner
undergo surgery at L5-S1, the surgery would be due to his long standing problems of his lumbar spine and not
related to his 7/29/1414 work injury.

At Arbitration Petitioner testified regarding a motorcycle accident in which he suffered the fractured
vertebrae after hitting a deer. The Arbitrator notes that this history was provided to Petitioner’s medical
providers as well as Dr. Robson. The Arbitrator also notes that during his testimony Petitioner became confused
and misstated the year of his motorcycle accident as 2008. The record is clear however that Petitioner was
involved in only one motorcycle accident and on cross examination he indicated that the correct year was 2011.
Petitioner testified that from the time his treatment for the motorcycle accident concluded he had no further
problems with his low back until the accident of 7/29/14. The Arbitrator found Petitioner’s testimony in this
regard forthright and credible. It is clear that following treatment for the earlier Petitioner was able to and did,
in fact return to the heavy manual labor of an iron worker. Respondent called Jenny Batson to testify at
Arbitration. Ms. Batson is employed at SIU/Carbondale as the Workers’ Compensation and Disability
Coordinator. She testified that Petitioner worked under extra help contracts at SIU in 2011, 2012, and 2013. She
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verified that there was no indication in her records that Petitioner was unable to p‘ﬂch u y agzn&n
worker from a physical standpoint prior to this accident.

On the day of hearing Petitioner was still symptomatic. He was still suffering with tingling in his feet
and sharp pain in his lower back. Petitioner wishes to proceed with surgery.

Dr. Gomet testified by deposition in this matter. [t was his opinion that the Petitioner’s current
condition and the need for surgery are casually connected to the work related injury. With regard to Petitioner’s
pre~existing condition, Dr. Gornet indicated that prior to the 7/29/14 work injury Petitioner was working full
duty as an iron worker and had been for many years after his recovery from his spinal fractures. He noted that
Petitioner’s previous state of well-being in his spine was one of good health, full function, and labor. It was Dr.
Gormnet’s opinion that although Petitioner had a pre-existing condition of some disc degeneration, at the time of
the accident, when he had this applied mechanical load he injured the disc in his mid-back and the disc in his
low back tearing it, making it more painful, and causing his requirement for treatment.

Dr. David Robson also testified by deposition in this matter. Dr. Robson diagnosed Petitioner with a
thoracic and lumbar strain as a result of the accident. Dr. Robson agreed that the MRI from 1/22/15 showed an
annular tear. Dr. Robson agreed that the proposed surgery is a reasonable treatment. However, Dr. Robson
betieves that the need for the surgery is attributable to the chronic problems that occurred in the motorcycle
accident. Dr. Robson indicated that he would have placed Petitioner at MMI at the time he saw with respect to
the injuries sustained in the work accident. Dr. Robson admitted that none of the records he reviewed showed
Petitioner still had pain from the 2011 accident in the weeks or months prior to the July 2014 work accident.
Although Dr. Robson did not initially understand the logic behind the thoracic injection he conceded that if it
was inflamed or exacerbated the injection may have been appropriate thing to do and he cannot argue with the

logic.
CONCLUSIONS OF LAW

Respondent does not dispute the Petitioner suffered an accident that occurred in the course and scope of
his employment on 7/29/14. The essence of the dispute in this case is whether the Petitioner had reached a point
of maximum medical improvement from the work accident as of 4/26/15, or whether his condition of ill being
continues to be related to the work accident.

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

It is undisputed that Petitioner was working full unrestricted duty as a union iron worker on the date of
accident. Petitioner credibly testified that he had been working fill duty as an iron worker for approximately
three years prior to this accident. There is no evidence in the record to refute Petitioner’s testimony in this
regard. Respondent’s witness confirmed that Petitioner had worked for Respondent during parts of 2011, 2012,
and 2013. She also testified that at no time was Petitioner unable to perform full duty work as an iron worker.
Both Dr. Gornet and Dr. Robson agree that the Petitioner has an annular tear at the L4-5 level and that surgical
intervention is reasonable and necessary. Dr. Gornet indicated that the need for the surgery is causally related to
the work injury. Dr. Robson believes the condition is related to the prior 2011 motorcycle accident and not the
current work injury. The Arbitrator finds the testimony and opinions of Dr. Gomnet more persuasive.
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Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petltloner has met
burden of establishing that Petitioner’s current condition of ill being is causally related to the 7/29/14 work
accident.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respandent paid all appropriate charges for all reasonable and necessary medical services?

Issue (K): Is Petitioner entitled to any prospective medical care?

Petitioner submitted medical bills totaling $27,230.60. (PX6) Dr. Robson essentially agreed with the
medical treatment that had been rendered to the Petitioner up until the time of his evaluation and did not dispute
the reasonableness and necessity of any of the treatment performed by Dr. Gomnet. Both Dr. Gomet and Dr.
Robson agreed that anterior lumbar interbody fusion at L5-81 is reasonable and necessary for Petitioner. Dr.
Robson’s sole contention was that the condition necessitating the surgery is not casually related to the work
accident. Based upon the foregoing and the record taken as a whole, and having found Petitioner’s current
condition is related to the accident of 7/29/14, the Arbitrator finds that both the medical treatment up to the date
of hearing and the prospective treatment recommended by Dr. Gornet are reasonable and necessary.

Respondent shall pay reasonable and necessary medical services of $27,230.60, as set forth in
Petitioner’s Exhibit 6, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given a credit for
medical benefits that have been paid, and Respondent shall hold petitioner harmless from any claims by any
providers of the services for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Further, Respondent shall authorize and pay for the treatment recommended by Dr. Gornet pursuant to
Sections 8(a) and 8.2 of the Act.

Issue (L): What temporary benefits are in dispute?

The Petitioner was temporarily and totally disabled from 7/30/14 through 4/26/15 when he was
released to return to work for a trial period by Dr. Gomnet. The Petitioner has again been temporarily and
totally disabled from 7/16/15, when Dr. Gomnet again took Petitioner off of work, through the date of
hearing.

Respondent paid TTD from 7/30/14 through 11/11/14 at which point benefits were terminated due to
Petitioners failure to attend physical therapy. Respondent resumed temporary total disability payments from
1/13/15 through 2/21/15 at which time benefits were again terminated due to Petitioners failure to attend
physical therapy. On 4/3/15 Petitioner returned to Dr. Gornet who rescinded his recommendation for
physical therapy and began transitioning Petitioner toward a trial return to work. Although Petitioner
remained temporarily and totally disabled during this entire period, he is not entitled to benefits for the
periods he did not comply with the medical treatment, specifically attend physical therapy, ordered by his
own physician,

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner is entitled
to temporary total disability benefits of $760.22 per week from 7/30/14 through 11/11/14 (15 1/7 weeks),
1/13/15 through 2/21/15 (5 6/7 weeks), 4/3/15 through 4/26/15 (3 4/7 weeks), and from 7/6/15 through
11/787/15 (19 3/7 weeks) for a total of 44 weeks. Respondent shall be given a credit of $18,335.07 for
benefits previously paid.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Leigh Anne Rosich,
Petitioner,
VS, NO: 11 WC 28220
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State of Illinois, Department of Human Services,
Respondent.

DECISION AND OPINION ON REVIEW

Respondent appeals the decision of Arbitrator Pulia finding Petitioner sustained an
accidental injury arising out of and in the course of her employment on May 26, 2010. As a
result, Petitioner was temporarily totally disabled from September 22, 2011 through October 10,
2011 for 2-6/7 weeks, is entitled to all reasonable and necessary medical expenses related to the
bilateral hands and right arm from May 6, 2010 (sic) through November 7, 2011 and Petitioner
permanently lost 12.5% of the use of her right hand, 5% loss of use of her left hand and 12.5%
use of the right arm. Pursuant to the Arbitrator’s order language, Respondent shall receive a
credit of $19,305.20 for temporary total disability benefits that were already paid. The issues on
Review are whether Petitioner sustained an accidental injury arising out of and in the course of
her employment on May 26, 2010, whether there is a causal relationship between the alleged
May 26, 2010 work accident and Petitioner’s present condition of ill-being, and if so, the
necessity of the medical expenses and the nature and extent of Petitioner’s permanent disability.
The Commission, after reviewing the entire record, reverses the Arbitrator and finds Petitioner
failed to prove she sustained an accidental injury arising out of and in the course of her
employment on May 26, 2010 and Petitioner further failed to prove her current condition of ill-
being is causally related to the alleged May 26, 2010 work accident, for the reasons set forth
below.
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1.

I

Petitioner, a 42 year old right-handed caseworker, testified she started with Respondent
on February 4, 1998 as a public-aid specialist (now titled human service caseworker). Her
job duties consist of determining initial and ongoing eligibility for people on public
assistance programs and at one time she also dealt with long term care and supportive
living facilities. She performs her job duties by interviewing applicants in person or on
the telephone and reviewing their eligibility by looking at their income and assets. She
then entered everything that is asked into the computer. She generally imputed the
information into the computer during the interview. They used to have to provide
monthly reports for the SNAP benefits/food stamps. The reporting periods were changed
to quarterly, semi-annual and now are moving to annual. They would also process any
changes in the computer. In addition to the computer, she used copy and fax machines. At
one time, they performed filing but now they are paperless. Her daily hours are 7.5 hours
a day and 37.5 hours a week. She has a 30 minute lunch and two 15 minute breaks. On a
typical job she would sign into various computer systems. She would then process
applications or redeterminations at her desk. If a new application came in and it was her
turn, she would then take the new applicant’s information. In determining ongoing
eligibility, she would certify their SNAP and Medicaid benefits for an additional time
period by entering any changes into the computer. In re-determining eligibility she would
review the information with the recipient who lived in the home and make the necessary
changes. She would review the income, medical expenses and housing and enter any
changes into the computer. Most of the time, she typed the information into the computer
during the interview. If she was hurried, she would write down notes and enter the notes
into the computer at a later time. In typing, they would type a narrative and write a lot
about the client’s life story. Until recently the majority of her caseload was TANF claims
that could be several typed pages long. The TANF assessments are also single spaced. On
her desk was her telephone, computer, two monitors a keyboard and a mouse. She would
estimate that she typed 70% of her day. During the other 30% of the day, she would talk
on the telephone with clients, perform filing and copying. The amount of time she types
has decreased since 1998. She agreed her typing was intermittent. At present, they have a
system where there is not as much typing. The process is more one of clicking the mouse
to drop down the menus. They had the new system for 2-3 years now.

Petitioner testified that while she performed her job duties, her hands/wrists and later on
her right elbow would ache. She started noticing these problems around 2010. It would
cause her to wake up in the middle of the night. It got to the point where it was happening
more and more. When she was off for a weekend she did not have as many problems. She
saw Dr. Day in April of 2010 and he referred her to Dr. Bamhart who she saw on May
26, 2010, which is the date of accident she placed on her Application for Adjustment of
Claim. Dr. Bambhart asked her what she did for a living and they talked about it.

Katy McCance testified she is a retired Caseworker 4. (It was the different title when she
held the position but it is the same position now). She performed this job for 19 years. In
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1999, she became a human service case worker and local office administrator. She
worked with Petitioner in 2010. The human service case worker/public aid worker’s role
is to interpret the policy, explain it to residents, determine their eligibility and aid anyone
that is applying for assistance. During the work day, the case workers handle questions,
work with customers, answer telephone calls, see people in person and perform
paperwork. This is in addition to entering items into the computer. She did not ask the
workers to keep track of the number of people they talked to, but every time the
caseworkers had customer contact they were supposed to document what occurred. Their
narratives could range from three words to a page. She testified that almost everything is
on the computer now. She would estimate that caseworkers would spend at least 50% of
their day documenting everything on the computer. It would be tough for her to disagree
with Petitioner’s statement that she typed approximately 70% of the time. She knows that
caseworkers were on the phone a lot and they were not typing the whole hour at a time.
The discussions and documentation caseworkers performed was intermingled. Depending
on the day, it is possible that caseworkers could spend 70% of their time typing.
However, she still believes that on average the caseworkers typed approximately 50-60%
of the day.

On April 28, 2010, Petitioner saw Dr. Day at Graham Medical Group. Dr. Day noted that
Petitioner presented with numbness and tingling in both hands for the past two years. She
reported her condition is getting worse and her right hand is getting weak and it also
wakes her up at night. She weighs 292 pounds and she is 5°6”. Dr. Day indicated that she
should be evaluated for carpal tunnel syndrome.

On May 26, 2010, Petitioner saw Dr. Barnhart at Graham Medical Group. She reported to
him that she was experiencing pain, numbness and weakness with her grip. She reports
she has been experiencing the numbness/tingling for the past two years. She stated that
she experienced numbness/tingling while driving and talking on phone. It also wakes her
up at night. She reports she has been a full time caseworker for IDPA for 12 years. She
reported that the vast majority of the day involves keystroking. Dr. Barnhart diagnosed
her with right cubital tunnel and bilateral carpal tunnel syndrome. He ordered an
EMG/NCYV test. He opined that her condition certainly seems to be related to or
exacerbated by her current work conditions.

The June 4, 2010 EMG/NCYV test indicated Petitioner had a moderate degree of right
carpal tunnel syndrome, right cubital tunnel syndrome and mild left carpal tunnel
syndrome,

On April 11, 2011, Petitioner saw Dr. Marshall at the Peoria Surgical Group. The doctor
noted that Petitioner comes in afier a Lap Band procedure that took place on June 28,
2007. She is being seen three years and ten months after the surgery. Her pre-operative
weight was 244 pounds and her weight today is 231 pounds.
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On August 3, 2011 Petitioner complete a job description in which she estimated that the
approximate number of times she repeatedly used her hands and arms at work was for 50
minutes every hour, 7.5 hours a day, 5 days a week.

On August 26, 2011, Dr. Barnhart noted that Petitioner has failed to get better with
conservative care and he would be proceeding with a right carpal tunnel release. On
September 22, 2011 Petitioner underwent right carpal tunnel and right cubital tunnel

surgery.

On November 4, 2011, Dr. Barnhart noted Petitioner is six weeks post-surgery. She is
doing great and feels much better. She no longer has pain in her elbow and she only has
some occasional tingling in the pointer and middle fingers. She is still under a five pound
weight restriction at work and she needs a note that she has no restriction. He instructed
her to work on progressive range of motion and strengthening exercises in physical
therapy, to resume her activities as tolerated and to return to full duty work on November
7,2011. Lastly, she was instructed to follow up with him as-needed.

Petitioner testified she was off of work for two weeks for the surgery. When she returned
to work she was given weight restrictions of no lifting over 5 pounds. She was
subsequently released without restrictions. After she returned to work she noticed she still
did not have her strength back. She helped coach her daughter’s softball team and she
noticed when she tried to throw a ball it did not go in the direction she was aiming for.
She notified the doctor of this and he sent her for physical therapy at Advanced
Rehabilitation. Petitioner further said she has not received any treatment since the
physical therapy.

. On March 19, 2012, Petitioner telephoned Graham Medical Group and reported she is

experiencing some right elbow range of motion issues. She reported she had had carpal
and cubital tunnel surgery last year. Petitioner was seeking a referral to Advanced
Rehabilitation so that she could undergo some strengthening exercises with a physical
therapist. Per her request, Dr. McCarthy referred Petitioner to Advanced Rehabilitation.

From March 23, 2012 through April 16, 2012 Petitioner underwent physical therapy at
Advanced Rehabilitation and Sports Medicine. The April 16, 2012 discharge entry from
the physical therapist indicated that Petitioner was doing great and the Petitioner feels
that she had made excellent progress. The Petitioner reported she is able to throw without
difficulty and she has returned to her full activity with full strength. The therapist noted
that Petitioner has made excellent progress and met all short term and long term goals.
She has resolved all range of motion limitations and her strength on her right side had
surpassed that on the left side. She is also able to throw without any restriction.
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14. Dr. Barnhart, a board certified orthopedic surgeon, was deposed on April 23, 2012.
Petitioner reported she has been a full time caseworker for IDPA for the last twelve years.
She described her job duties and it appears that they seemed to have worsen her
symptoms. Petitioner reported that the vast majority of her work day involved typing, key
stroking, mouse and computer work.

Dr. Barnhart was asked by Petitioner’s attorney to assume that Petitioner was
employed in a job in which she was engaged in data entry, specifically using a computer
keyboard to entered information into a computer system approximately 70% of the day.
Further assume she worked five days per week approximately 7-1/2 hours per day and
has been so employed from in this position from 1998 to April of 2010. She is right hand
dominant and she also writes approximately 10% of the day. The remaining of her day is
spent on the telephone or filing. She receives two 15 minute breaks and one 30 minute
lunch. Having assumed these facts, Dr. Barnhart was asked whether these work activities
were either a causative or aggravating factor in her condition of ill-being. Dr. Barnhart
relied that there was a possibility that this was a contributing factor. He stated that his
opinion is based on the chronic positioning of her hands in the typing position and what
he calls ulnar/side deviated along with hyperextended position, which make the carpal
tunnel smaller and with less volume. He testified that the splints were used to try to hold
the hand in a neutral position, to take the pressure off of the nerve and to make the
volume of the carpal tunnel larger.

Dr. Barnhart testified that there is some controversy whether keyboarding
contributes to carpal tunnel syndrome or not. He noted that there are some studies that
say yes and others that say no, but typing seems to be at least a possible risk factor
associated with carpal tunnel syndrome. He agreed that the cubital tunnel syndrome is
more a chronic compression on the nerve which is found when someone is in a seated
position or something like that and the nerve is directly resting on an armrest. If
Petitioner used the arm rest to hold her arms while she keyboarded, it is possible that is
what caused her cubital tunnel syndrome. Cubital tunnel is cause more by someone
compressing against something or having the arm chronically in a fixed position. So there
are possibilities that holding her hands and arms in a fixed position during keyboarding
could have lowered the volume of the carpal tunnel, put tension on the ulnar nerve and
compressed the ulnar nerve.

Dr. Barnhart testified that typically three months after the carpal and cubital
tunnel release surgery a patient has reached maximum medical improvement. He agreed
that a reasonable date to be used for maximum medical improvement would be the date
Petitioner completed her physical therapy. Dr. Barnhart testified that he does not have
any specific knowledge regarding the physical therapy she received in March of 2012
since he did not evaluate her at that time. He did agree that the treatment up to the point
of his final evaluation was definitely necessary. He once again said he believed
Petitioner’s work activities could be a causative factor of her condition.
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When Dr. Barnhart was asked if Petitioner ever provided him with a description
of her job duties, he stated he did not specifically recall. All he had was just what
Petitioner described to him in the office visit. He further testified that he did not recall
ever seeing a specific paper with Petitioner’s job duties listed out. In one of her notes
Petitioner discussed how long she had been there, that she was a full-time worker, and
that the vast majority of her day involved key stroking. Dr. Barnhart was asked to review
the CMS job description which noted that the job required the employees to use their
hands for fine manipulation, typing, good finger dexterity for 4-6 hours a day. He agreed
that that correlated to his understanding of what her job duties were. He believes the topic
of whether keyboarding causes carpal tunnel syndrome is controversial. He thinks there is
some data that goes both ways. He thinks there are some good studies that show there is
no direct correlation between typing and carpal tunnel and there are some good studies
that show a direct correlation between the two. He cannot name any of the studies off the
top of his head since he last reviewed them for his boards which he took in 2005 and
2007. He did not specifically ask Petitioner if she had a broken/split/anatomic keyboard
or not. The only other risk factor she had was her body mass index (BMI). When he last
saw her she has some occasional pain in the elbow and some occasional tingling in the
index and long finger but overall she was doing great and felt much better. Typically,
there is not any permanent disability with these conditions. Most people do have a little
bit of numbness around the incision at the elbow because the small skin nerves were
stretched or had to be cut in order to move the nerve. With moderate to severe carpal
tunnel, which Petitioner had according to her NCV test, some people can have some
small areas of continued numbness and tingling that is permanent in the tips of their
fingers or small area in their hand. He testified that he generally does not give his patients
any restrictions once their muscles/wounds are healed and they have gained back their
strength and range of motion. In responding to whether keyboarding can caused her
cubital tunnel syndrome, the doctor said a chronic flexed position that has the nerve out
stretch for long periods of time can be one of the biggest risk factors associated with
cubital tunnel syndrome. In Petitioner’s case, it depends on whether she had her arms out
while keyboarding or if she had her arms up close and had her elbow in a flexed position
for the majority of the day. The other issue is whether her arm was resting on the chair
arm. The Petitioner did not provide him with a history as to the position of her arms. He
does not know if her weight was a causative factor for the cubital tunnel syndrome. He
does not know any study off of the top of his head that directly relates weight as a risk
factor for cubital tunnel syndrome. Anecdotally, the vast majority of his patients with
cubital tunnel syndrome are actually thin because the nerves are superficial, exposed and
easily compressed. Her BMI was 38.41 at the August 2011 visit. He believes that 35 and
above is obese. He did testify that just because one has a higher BMI does not mean that
they will get carpal tunnel but people with carpal tunnel do have a higher BMI as a risk
factor.
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15. Dr. Williams, a board certified orthopedic surgeon, was deposed on August 2, 2012. He
testified that he holds an additional CAQ in hand and upper extremity surgery. He
evaluated Petitioner and issued a report on January 5, 2011. Based on what Petitioner
explained to him about what her job duties involved and based on the current, up-to-date
literature which have looked at risk factors of carpal tunnel syndrome, he does not
believe that there is either causative and/or aggravating between her carpal and/or cubital
tunnel diagnosis and her work. Rather, he feels her condition could be either idiopathic
and/or related to her increased BMI and the fact that these conditions are more commonly
seen in females than males. Petitioner told him she basically typed. She was on the
computer 70% of the day and was writing 10% of the day. The rest of the time she was
on the telephone and filing. Dr. William testified that he does not believe based on the
most recent literature that those jobs duties are or have been found to be a cause of or an
aggravation to the carpal tunnel. Dr. Williams agreed that there has been literature in the
past which has said carpal tunnel is related to typing activities. However, the more recent
literature has proven that not to be the case. This position has been stated by multiple
articles. He noted that Dr. Barry Simmons who heads up the hand surgery at Brigham &
Women’s Hospital and multiple other doctors as well as well as the Mayo Clinic study all
show that carpal tunnel is not related to typing. Dr. Williams opined that Petitioner
increased BMI of 36.3 is her other risk factor for carpal tunnel. An increased risk is over
30 and Petitioner is well over that number,

Dr. Williams testified that in the past he opined that a person’s carpal tunnel was
aggravated by typing only if they typed more than six hours a day and their typing was
constant and without any rest breaks. This would have to be his threshold before he
would relate a carpal tunnel condition to typing. Petitioner told me she is on a computer
70% of the day. In Petitioner’s cases, she reported she gets two 15 minute breaks and a
30 minute lunch. So that would be barely seven hours at work in total. So Petitioner
testifying that she typed 50 minutes per hour does not meet the six hour threshold. He did
agree that the number of years that a person has been doing this can be important. When
he was asked if he knew that Petitioner testified that she had been doing the same job of
typing 50 minutes per hour for 7-1/2 hours each day since February of 1998, he said that
information was important and he was aware of it. He testified he would differentiate
between rote typing of more than 6 hours per day and intermittent typing consisting of
entering a little data from statements on a form. He testified that the latter is what he
understood that Petitioner did in her job. When one is doing data entry from a Medicaid
assistance application, one is filing in date of birth, age, address. That is all broken up.
The person is pointing, clicking and entering in data. That type of typing is not the same
as rote typing. The former involves a rest break when entering different spaces, tabbing
or using a mouse to move to another line. That’s different. It is not the same type of
typing as doing rote dictation like the court reporter is doing as we are sitting here
speaking and she is typing every word. He agreed that wrist position is very important
and stated that he was not allowed to review any sort of ergonomic study for Petitioner.
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At the February 17, 2016 Arbitration hearing, Petitioner testified that she has not
had any surgery for her left hand. In regard to her right arm/hand, she still has some
numbness in her elbow but she does not have the pain like she did prior to the surgery.
She testified that her right hand is better. She just does not have the strength she used to
have. She struggles to open jars and use a can opener. She has some occasional numbness
and tingling going down her right elbow. She is not as strong as she used to be. She
cannot lift as much. Her range of motion is not what it used to be but it did improve with
physical therapy. Her left hand still falls asleep on occasion. She can only bowl one game
now before her arm aches. She does not coach her daughter’s softball team anymore. She
used to play baseball with her kids but she does not do this as much because her right
elbow hurts. She still wears her splints on her left hand but she does not do this very
often. Her left wrist does not bother her as much as the right wrist. She wears the left
hand splint 3-4 times a year. If it bothers her, she takes an Ibuprofen.

Given all of the above and noting that in order to prove up causation in repetitive
trauma claims one generally needs to rely on an experts opinion, the Commission looked
at the basis for Drs. Barnhart’s and Williams’ causation opinions.

The Commission notes that Dr. Barhart was asked to express his causation
opinion twice during his deposition. On one instance Dr. Barnhart states that there is a
possibility that Petitioner’s work was a contributing factor to her condition of ill-being. On
the second occasion, he indicates that Petitioner’s work activities could be a causative
factor. More specifically, in reviewing Dr. Barnhart’s deposition it is evident that his
testimony is based strictly on Petitioner’s limited history of her job duties that needed to be
fleshed out through a hypothetical posed by Petitioner’s attorney. Petitioner’s testified she
typed 70% of her work day and she noted in her job description that she typed 50 minutes
per hour. The latter would mean that she was typing over 80% of the time in a given hour,
On cross-examination, Dr. Barnhart was shown a CMS job description which showed
Petitioner needed to use her hands for fine manipulation, typing and good finger dexterity
for 4-6 hours a day, which is between 53-80% of Petitioner’s work day. The Commission
notes that the CMS job description does not contain any notations as to exactly how long
Petitioner was typing in a given day as opposed to performing other tasks that required
manipulation and good finger dexterity. Lastly, Kathy McCance testified that Petitioner
was typing 50-60% of the day. Thus, the evidence shows that Petitioner was typing
anywhere from 3.5 to approximately 6 hours a day. Thus, qualitatively the issues becomes
is Petitioner’s typing anywhere from 3.5 to approximately 6 hours a day sufficient to cause
carpal tunnel CTS and cubital tunnel syndrome. The Commission believes this quantitative
analysis should also be view in light of the fact that Dr. Bamhart was not shown
Petitioner’s work station and did not know what position Petitioner placed her arm in while
typing. Additionally, the Commission views this analysis in light of the fact that Dr.
Barnhart acknowledged that the topic of whether typing causes carpal tunnel/cubital tunnel
is “controversial” in nature and that the scientific studies show that the data supports both
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sides of the issue. Nor could the doctor name any of the studies off the top of his head that
support a finding of a positive causation between an individual’s typing and the onset of
and/or aggravation of carpal tunnel syndrome as he has not reviewed this issue himself in
the last 9 to 11 years.

In summary, the Commission finds the evidence supports the fact that Petitioner
was typing approximately 3.5 to 6 hours a day, with Dr. Barnhart being unaware of the
physical set up of Petitioner’s work station and Petitioner’s actual positioning of her
hands/arm while typing and basing his causation opinion on a readily acknowledged
controversial topic in which he has not explored in a decade or so. In summation, the
Commission finds Dr. Barnhart’s causation opinion is weak at best and is not well
supported by the evidence in the record. As such, the Commission places little weight on
his testimony.

In reviewing Dr. Williams’ causation opinion, the Commission finds, contrary to
the Arbitrator, that a review of Dr. Williams® IME report demonstrates it is readily apparent
that Dr. Williams was provided with and reviewed Petitioner’s job description. It is further
evident that he has drawn a demarcation line of 6 hours of continuous typing prior to
finding that the same is causally related to one’s work. He, as did Dr. Barnhart,
acknowledged that there has been controversy in this area. Yet, he testified that the latest
scientific studies have supported the fact that typing does not cause carpal tunnel
syndrome. Like Dr. Barnhart he was not privy to the layout of Petitioner’s work station or
the way in which Petitioner positioned her hands while working. Using his demarcation of
6 hours, it appears from the evidence that Petitioner’s typing time may fall short or just
meet the minimal amount of time necessary to find causality. Additionally, using Dr.
William’s criteria that Petitioner’s typing needs to be continuous in nature, it also appear
that Petitioner’s testimony does not support continuous typing. Namely, Petitioner testified
that her typing was intermittent in nature and that it has decreased over the years and most
recently been more in line with clicking on and entering data into drop down boxes.

Given all of the above, the Commission finds that it appears that Dr. Williams’
testimony should have been given greater weight by the Arbitrator and that there is a
necessity to re-assess the same on review.

Having reviewed both doctors’ causation opinions and the basis for each opinion, the
Commission assigns greater weight to Dr. Williams’ opinions than to Dr. Barnhart’s
opinions. Thus, the Commission finds Petitioner failed to prove she sustained an accidental
work injury on May 26, 2010 and further failed to prove that her current bilateral carpal
tunnel condition and right arm cubsital tunnel condition is causally related to the alleged
May 26, 2010 work accident. The Commission finds Dr. Barnhart’s possibility/could
opinion without his knowledge of Petitioner’s work station and hand/arm position and a
lack of scientific information to support the fact that typing causes carpal tunnel syndrome



11 WC 28220 16IWCC 79

Page 10

falls short of reaching the level of medical and scientific certainty that is needed to allow
this case to be compensable.

IT IS THEREFORE ORDERED BY THE COMMISSION that since Petitioner failed to
prove she sustained accidental injuries arising out of and in the course of her employment on
May 26, 2010, her claim for compensation is hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that since Petitioner failed to
prove a causal relationship exists between the alleged accident of May 26, 2010 and Petitioner’s
condition of ill-being, her claim for compensation is hereby denied.

DATED: DEC 2 - 2016 ’/ f’(/ %/

Mario Basurto

o Dk st
0: 10/6/16 Stéphen Mathis
43

DISSENTING OPINION

I respectfully dissent from the majority decision and would affirm the Arbitrator’s well
reasoned decision in its entirety. Petitioner, a 42 year old caseworker, testified that she started
work with Respondent as a public-aid specialist on February 4, 1998. Petitioner testified that she
worked 7.5 hours a day, 37.5 hours a week with a 30 minute lunch and two 15 minute breaks.
Petitioner testified that she typed 70% of her day with the other 30% comprised of filing, typing
and speaking on the phone with clients. Petitioner completed a job description in which she
estimated that she repeatedly used her hands and arms at work 50 minutes every hour, 7.5 hours
a day, 5 days a week. Petitioner testified that around 2010 she noticed that her hands/wrists and
later her right elbow, would ache while performing her job duties. Respondent presented Katy
McCance to testify. Ms. McCance testified that she performed the caseworker job for 19 years.
Ms. McCance stated that caseworkers would spend at least 50% of their day typing but she
couldn’t disagree with Petitioner’s statement that she typed 70% of the day.

Petitioner was referred to Dr. Barnhart who diagnosed her with right cubital tunnel and
bilateral carpal tunnel syndrome. On September 22, 2011 Petitioner underwent right carpal
tunnel and right cubital tunnel surgery. At deposition, Dr. Barnhart was posed with a
hypothetical consistent with Petitioner’s testimony. Further Dr. Barnhart indicated that he
reviewed records which included Petitioner’s job description indicating the use of her hands for
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fine manipulation and typing for 4-6 hours per day. Based upon his examination and treatment
of Petitioner, review of her records and the consistent hypothetical posed to him, Dr. Bamhart
opined that Petitioner’s condition was related to or exacerbated by her work.

Respondent presented the testimony of Dr. Williams who agreed with the diagnoses of
bilateral carpal tunnel syndrome and right cubital tunnel syndrome but opined that Petitioner’s
condition was caused by her BMI (36.3) and not her job duty of typing. Although Dr. Williams
noted that recent literature suggests that typing is not a cause of or an aggravation to the carpal
tunnel, he acknowledge that there is literature that suggests that typing can cause or aggravate
carpal tunnel. Dr. Williams opined that a person’s carpal tunnel is only aggravated by typing if
they typed more than 6 hours continuously a day without a break.

The majority seemingly takes issue with Petitioner’s testimony of the time she spent
typing. However, it must be noted that Respondent’s witness’, Katy McCance, testimony is
consistent with Petitioner’s testimony in regard to the job duties and the amount of typing a
caseworker performed. Accordingly, Petitioner has proven by a preponderance of the evidence
that she sustained an accidental injury to her bilateral hands and right arm due to repetitive work
activities that arose out of and in the course of her employment.

The majority also takes issue with the fact that Dr. Barnhart was not shown Petitioner’s
work station and did not know the position petitioner placed her arm in while typing. However,
the majority acknowledges that Dr. Williams was not privy to the layout of Petitioner’s
workstation or the way in which Petitioner positioned her hands while working either. Although
both physicians acknowledged the existence of medical literature both supporting and disputing
the link between typing and carpal tunnel, Dr. Barnhart explained how typing and keyboarding
can cause compressive neuropathy at the median and ulnar nerve. In contrast, Dr. Williams
provided a blanket opinion that no typing can cause and/or aggravate carpal or cubital tunnel
unless it is performed continuously for six hours a day. Dr. Williams provided no medical or
scientific basis for his demarcation line of 6 hours of continuous typing being required prior to
finding a causal relationship between repetitive typing and carpal tunnel. The Arbitrator
appropriately assigned greater weight to Dr. Barmhart’s opinions than to Dr. Williams’ as Dr.
Bamhart’s opinion was more persuasive. Accordingly, for the foregoing reasons, I would affirm
the Arbitrator’s well-reasoned decision in its entirety.

(ot ¢ e

David L. Gore
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STATE OF ILLINOIS ) |—_—| Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Daniel Donaldson,

Petitioner,

VS, NO: 13 WC 03584

Central Grocers, Inc. d/b/a Centralia Foods, 1 6 I w C C 0 7 8 0

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of average weekly wage/benefit rates
(legal error), temporary total disability (rate), permanent partial disability and being advised of
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

* Petitioner is a 4] year old employee of Respondent, who described his job as a delivery
driver. Petitioner drives a truck for a living. He had been with Respondent for about 21
years in the same position. Petitioner’s job was delivering cargo product from the
warehouse to retail support stores in the Midwest (Illinois, Indiana, and some Ohio, lowa,
and Wisconsin). The terminal is located in Joliet, lllinois. Petitioner started his day there
with a fully loaded tractor-trailer, and depending on assignment, he made his deliveries
on the days. Petitioner testified that he was responsible for the load, to secure, deliver,
count pieces, and make sure he delivered what needed to be delivered at which stores. He
might have had a couple stores stops on each trailer and he had to be sure he was getting
the correct products to the correct stores. He indicated there are different options at the
receiving stores for delivery. He testified that some stores had dock plates and he had to
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back up, flip the plate and unload the semi using a manual or electric jack. Some
locations had forklifts (electric or gas). He indicated some places had an electric plate
outside that rose to meet the truck bed. He would have to pull out the pallets, bring them
down, and roll them into the back doors. Petitioner testified that other stores you could
just pull up and there was the door and he could put product on the conveyors, rollers,
one piece at a time from the truck to the facility, touching every piece that came off of the
truck. Petitioner testified that most of the time the trailer was loaded with product on
pallets that are stacked and shrink-wrapped, so the load does not shift. He indicated some
loads, created blocks that were tougher to unload as they like melted/compressed together
with traveling. Petitioner was not involved with the loading of the truck for his deliveries.
Petitioner testified that prior to the day of his injury he had been working full unrestricted
duty prior and prior to the accident he had no difficulties with his right arm nor had he
been under any prior medical treatment regarding his right arm. Petitioner is right hand
dominant. On the day of accident he had been on the afternoon shift; he did not recall if it
started then at 11:00am or 1:00pm. Petitioner testified in 2010-2011 the hours varied but
most of the time he always worked over ten hours per day, almost mandatory. Petitioner
stated that he never saw early days. Petitioner stated he was paid by the hour and they
wanted to get the loads there as quickly as possible so the customer was not complaining
to the warehouse, so he was kind of rushing. Petitioner testified that he usually ran two
loads per day with two to three stops for each truckload, to the individual stores. He again
noted most days/shifts were a minimum of ten hours, so it was overtime, which was
mandatory. Petitioner testified that he regularly worked overtime for Respondent.
Petitioner had previously viewed the wage statement (at time of prior hearing) and he
agreed the wage statement showed quite a bit of overtime for the year preceding the
accident. Petitioner did not recall exactly, but he believed his hourly wage at that time
was $24.78 (stipulated to hourly). Petitioner stated they do get a raise every year and they
negotiated a new contract every five years, so he did not recall the exact rate. Petitioner
viewed RX 1, wage statement, and agreed it reflected his earning for the year prior to the
accident. Petitioner typically would report to the terminal at the beginning and end of his
shift. Petitioner testified in the year before his accident he had missed five or more days
from work. If a week indicated he worked 8 hours for a particular week he probably had
worked a day. Petitioner testified, per the statement indicating he worked 24 hours, that
that might have been over two days. Petitioner indicated the statement accurately
reflected the hours and earnings and overtime for the prior year.

* On the date of accident, January 30, 2011 (he believed it was a Sunday), Petitioner
testified he had started that morning at the terminal. He believed it was his second load of
the day at Tony’s Finer Foods (North Riverside) when he was unloading that he was
injured. It was his last load on that truck. Petitioner testified that he was pulling off
pallets at that store. Petitioner testified he backed up the semi and brought pallets to the
back of the truck with the manual pallet jacks they had there. The workers there would
come with the forklift and the forklift would drop the load to ground level and go to the
ramp and bring the product into the store. As it was the second stop, the load was in the
nose/front of the trailer and he had to pull the freight from the front to the back of the
trailer so the forklift could pick it up and off the trailer. Petitioner was using a regular
manual pallet jack (hydraulic to raise pallet 1-2 inches.) to get the pallets apart; it was not
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an electric hand-jack. He had to manually pull the pallets to the tailgate of the trailer.
Petitioner noted the load for that store was pin-wheeled, sideways, one straight and one
sideways to make a block (like chimney blocked together). Petitioner testified that
configuration made it very difficult to get apart as the load settles and gets fatter and with
the shrink-wrap, it heats up. He indicated the wrap is supposed to hold the pallet load
together, but it also rubs against the other pallets and almost creates like a suction
between them. Petitioner stated you are pulling a pallet from the wall and the other pallet
and he had to shimmy it back and forth, almost like banging it against the pallet to make
it skinnier so you can pull it out of the hole. Petitioner testified the product is like fused
with the plastic wrap. He testified you have to turn it 90 degrees and pull the pallet and
then push the pallet to make it skinnier and going back and forth and that was when he
felt like a tear in his right shoulder. His hands were out in front as he moved the pallet
back and forth. He indicated the handle of the jack was like a T-bar with hand guards and
then the pole down to the jack with the lever to steer and pull/push with the upright. He
indicated it is supposed to be more ergonomic and better fit than pulling straight out.
Petitioner testified when he did it then he felt like a burning in his shoulder and he knew
something was not right. Petitioner testified then he actually had a few of the guys there
come up on the truck and help him as there was no way he was getting it off. He noted
there were two guys on the ground to make sure the pallets did not fall over as they were
going up the ramp. He had the guys help with the last three pallets. Petitioner testified he
had one guy manually handling it and Petitioner was pushing the pallet, as they were
really heavy. Petitioner testified they were able to unload the remaining pallets at Tony’s
and after Petitioner did that he returned to the terminal in Joliet and reported the accident
to his supervisor, Mile Belmont. Petitioner testified Mike advised Petitioner to go to the
St. Joseph emergency room, as it was a Sunday. Petitioner drove himself there, At the ER
Petitioner had complained about his right shoulder and he was examined and x-rayed and
given a sling and pain medication and light duty restrictions. Petitioner testified that
Respondent does not have light duty work and they were not able to accommodate the
restrictions. Petitioner was not admitted to the hospital from the ER. Petitioner had a
follow up at Respondent’s clinic (Physicians Immediate Care-January 31, 2011) the next
day as that was protocol when someone at Respondent is injured; they were not open on
Sunday. The doctor at Physicians Care continued the light restrictions, continued
medications and they administered prednisone and scheduled a follow up. Petitioner
returned there on February 4, 2011 and the restrictions were continued and they
recommended an MRI of the shoulder. Petitioner returned to the clinic February 15,
2011, after the MRI, and they went over the results. The doctor there recommended
Petitioner see a specialist and referred Petitioner to Dr. Komanduri. Petitioner testified to
first seeing Dr. Komanduri on February 25, 2011. Dr. Komanduri recommended surgery.
Petitioner did not return to Respondent’s clinic at that point as he was seeing the
specialist. Petitioner had the surgery with Dr. Komanduri March 18, 2011 as an
outpatient and he recalled waking in a lot of pain; that he could not explain how bad it
was. Petitioner stated the pain was real bad and he could not lie down or sit and could
hardly breathe. Petitioner stated that he could not get comfortable due to the pain.

e Petitioner testified that he was in excruciating pain on the ride from Naperville to Roselle
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after the surgery. He was given pain medication to take no matter what and he stated he
could not take it fast enough to keep up with the pain. The surgery was on Friday and he
had a follow up on Monday and he just sat counting the hours to see the doctor, he was in
so much pain, could not lie down, could not get comfortable. Petitioner stated that he had
the first follow up three days after surgery. Petitioner testified that he was still
experiencing pain in his shoulder and the doctor increased the Norco and Percocet and
continued Petitioner off work. Over the next couple days the pain was a little better.
Petitioner stated that he called the doctor after about three days, to tell him that he was
still in extreme pain and he saw the doctor again March 24, 2011. It was noted that
Petitioner or his wife called the doctor about the pain and they were instructed to go to
the emergency room (ER). Petitioner stated that he went to Alexian Brothers March 24
and they did further work up and testing. Petitioner stated the pain then was so bad his
arm was hot, inflamed and red, and he knew something was not right; that was why he
called Dr. Komanduri. Petitioner testified the work up at Alexian Brothers found
Petitioner had developed an infection. As he was under the care of Dr. Komanduri, in
Bolingbrook, the doctors at Alexian would not look at Petitioner so they transferred
Petitioner to Adventist Bolingbrook Hospital the same day he was at the ER. Petitioner
was hospitalized for five days at Adventist Bolingbrook Hospital. Petitioner was seen by
an infectious disease doctor and had follow up with her for months after. Petitioner stated
that he was administered IV antibiotics while in the hospital and was discharged March
28, 2011. Petitioner received I'V antibiotics at home until about April 25, 2011. Petitioner
indicated during the IV home care he had a port and every 8 hours Michelle (wife) had to
take a vial of antibiotics and clean the port and push in the medication slowly. Petitioner
stated that his wife had to administer the drugs three times per day for about 6 weeks.
Petitioner testified a nurse came on a regular basis, once every 5 days to clean the port
and check everything and make sure that nothing was getting infected. Petitioner
indicated the end of March everything broke loose as he had a leakage, eruption in his
shoulder. Petitioner stated he was finally able to lay back and get comfortable after he got
the stitches out and he was able to take a shower as long as he was guarded and had it
covered. Petitioner stated after the shower he laid down and was watching TV and he
looked down and his hand was covered in blood, the bed was full of blood, draining from
his shoulder. Petitioner stated his wife thought he had stuck himself with a knife as the
sheets were covered in blood and pus oozing out of his shoulder. Petitioner stated he got
up and went to the bathroom as it was running like a faucet down his arm, and he just
hung over the toilet and let it drain. Petitioner stated his wife was freaking out and called
Dr. Komanduri. Dr. Komanduri said to meet at the ER of Adventist Bolingbrook
Hospital; he did not recall if his wife of her mother drove. Petitioner was admitted that
day and the doctor did another surgery for irrigation and debridement; he believed he was
in the hospital for about 4 days or so; records only indicated a day (it has been about 5
years since). He was released March 30. After that surgery and release he was prescribed
therapy, which he received at ATI from April 4 through June 16, 2011, 30 sessions.
Petitioner continued follow-ups with the doctor during the therapy. Petitioner stated that
he also followed up with the infectious disease doctor and he continued getting 1V
antibiotics. Petitioner testified that it was not good with the therapy; it was just stretching
and range of motion. He continued with the doctor regarding the infection. Petitioner
stated that he had to cover the site while he showered, it was draining and he had another
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blow out again in his shoulder. During April, May, and June, Dr. Komanduri focused on
the healing of the wound. Petitioner stated after the stitches were removed there was still
a little hole left and the doctor said it would close. Petitioner stated that he went home
and it started leaking again really bad and the doctor had Petitioner come to the office.
Petitioner stated the doctor used gauze and rubbed the wound and it opened up to 3
inches wide and the doctor packed the wound. Petitioner indicated the wound was open
in the shoulder from April to June 2011. At the end of June the doctor recommended
work conditioning at ATI and he had that June 20 through August 21, 2011, 34 sessions.
Petitioner indicated that he had good days and bad days during the treatment. At the end
of work conditioning the doctor recommended a functional capacity evaluation that was
done at ATI on August 17, 2011. Petitioner agreed the FCE indicated he had performed
at medium level. Petitioner returned to the doctor August 19 and they discussed return to
work. Petitioner stated he just wanted to return to work as he was not making money
sitting at home. Petitioner stated he was only receiving so much on WC and he was
missing out on the OT, and it was getting to the busy season and he did not want to
depend on the small TTD check.

e Petitioner testified that Respondent could not accommodate medium level work and that
was why he asked the doctor in August about a release. Petitioner indicated (per the
records) that the doctor released him to work on a trial basis to see what he was able to
do, and Petitioner talked to Tom Pierro (safety) at Respondent about returning to work.
Petitioner testified that Tom helped Petitioner transition back to work August 2011 with
Dr. Komanduri’s release. Petitioner indicated the goal was to just get driving with lighter
loads and get the shoulder back again. Petitioner stated they were manual transmission
trucks that they shifted many times through the day. Petitioner agreed he was off work
January 31 through August 23, 2011 and he had received TTD benefits during that time.

o Petitioner testified when he returned to work August 2011 he was as good as possible for
what happened and he tried to put out of his mind how bad it felt. Petitioner stated that
everyone who works at Respondent works with pain there is always something aching or
sore, so you just try to get through it. He indicated his work level was probably at
medium demand. He stated they were supposed to be able to lift 50 pounds. In August
and September Petitioner stated his shoulder was popping and clicking and when he went
palm down he felt snapping sensation. Petitioner stated he was driving mainly and not
unloading as much at the stores, but there was some unloading involved. Petitioner
testified (per the records) that in September, a couple weeks after he returned to work, he
retumed to see Dr. Komanduri, and complained of pain Petitioner stated that Dr.
Komanduri gave him an injection to the shoulder. Petitioner indicated the injection gave
him 1-2 days of relief, but it was not a cure-all. Petitioner again saw the doctor October 3,
2011 and he received another injection and the doctor recommended another MRI to see
what was going on in the shoulder. Petitioner had the MRI later that month and returned
to the doctor October 24, 2011. Petitioner testified that the doctor said that the labrum
needed to be repaired, it was leaking; the doctor recommended arthroscopic surgery and
it was done November 22, 2011 at St. Joseph Hospital. The doctor restricted Petitioner’s
activities after that surgery. Petitioner stated that upon follow-up the doctor continued
him off work and continued pain medication and recommended therapy to start in
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December, again at ATI. Petitioner had 52 sessions of therapy for the shoulder between
December 12, 2011 and April 27, 2012, and he had ongoing follow-ups with the doctor
during that time. Petitioner testified he continued with the ongoing soreness and
instability in the shoulder. Petitioner was transitioned to work conditioning, work
readiness at AT, which he had April 30 through May 13, 2012. Petitioner saw the doctor
at the completion of that and Petitioner stated then he was having issues with raising his
arm over his head and pulling down and lifting up and there was still clicking and
popping. Petitioner stated the pain was worse when he would work it and sore any other
time. With the conditioning he stated it was like he never rested until the weekend. He
would feel better by Monday. He stated there would be days he told them he could not
work the shoulder and needed 1-2 days off. Petitioner indicated after the conditioning Dr.
Komanduri recommended an arthrogram of the shoulder, which was done June 2012 at
St. Joseph and he saw the doctor for follow-up after. Petitioner indicated at that time Dr.
Komanduri indicated he was done, like everything that could be fixed was done, but
Petitioner stated Dr. Komanduri indicated that he thought it needed a reattachment of the
muscle. Dr. Komanduri recommended a 2™ opinion with a doctor at Gottlieb or Rush so
Petitioner picked a doctor from Rush and he saw Dr. Romeo July 17, 2012. Petitioner
brought the arthrogram results. Petitioner testified Dr. Romeo said Petitioner needed
surgery and Petitioner had another right shoulder surgery October 4, 2012 by Dr. Romeo,
at Rush. Petitioner testified Dr. Romeo restricted him from work after surgery and kept
him off work and started therapy towards the end of October at Athletico; October 17,
2012 through April 15, 2013, about 67 sessions. Petitioner testified all through that
therapy they were pushing it to get back to work. Petitioner had ongoing follow-ups with
Dr. Romeo in November and December 2012 and January through April 2013. Petitioner
indicated after that surgery the doctor just wanted to see everything was all right.
Petitioner believed the doctor did a decompression of the shoulder blade and
reattachment of the muscle and the doctor wanted to be sure the muscle did not rip again.
After the extended therapy the doctor recommended work conditioning in April 2013 that
was done at Athletico, April 19, 2013 through June 3, 2013; about 7 weeks. Petitioner
testified after that an FCE was not done. Petitioner saw Dr. Romeo June 5, 2013 and the
doctor released Petitioner to return to work. Petitioner noted Respondent does not have
light duty. He indicated even if he asked for medium duty, like they tried to help him
before, Petitioner stated he knew that would not happen as they were probably sick of
Petitioner being off so long already. It was indicated that Petitioner was required to be
released to full duty to return to work as Petitioner understood. Petitioner testified that his
motivation asking Dr. Romeo for a full release in June 2013 was to get back to work,
Petitioner indicated he was glad to be payed TTD, but it was not the money he was
making working. Petitioner agreed he was off the second period of time from November
22,2012 through June 8, 2013 and he had received TTD benefits during that time.

¢ Petitioner did return to work at Respondent June 9, 2013. Prior to his January 30, 2011
accident he had never injured his shoulder and had never received any treatment for his
right shoulder. Petitioner testified when he had returned to work it was tough as the
doctor told him it would be; it was not going to get any better. Petitioner indicated the
doctor was happy how it had tumed out, but that was how it would be and to just get back
to work. Petitioner testified when he returned to work there was a lot of adapting and
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different ways of doing things and a lot of babying and protecting his shoulder. He knew
there were things he was no longer able to do. Petitioner stated that he was not able to
pull the pallets like he used to and he was not able to do overhead work with his right
hand. He noted even trying to pull a door closed or pushing pallets, he could not push
with stiff arms; he pushed with his elbows bent and against his chest. Petitioner believed
when he returned he requested a later shift as those had easier loads; more drop and
switches instead of live unloads. He indicated if it was a dock lift or drop and switch
there would be an empty trailer so he would drop a full trailer and take back an empty
trailer. He indicated that involved less lifting; by that time Respondent bought electric lift
equipment. Petitioner testified that it was difficult getting in and out of the truck and
climbing was different. Petitioner indicated he was not able to activate/pull the friction
pins (to release the back wheels on the slider that is spring loaded, used to shorten the
trailer for weight purposes) when he retumed to work so he usually had someone help.
He usually does not go through that route anymore, as he knows better; he was not going
to pull, he tries to find someone to help slide the wheels. Petitioner testified that prior to
the accident he was able to pull that friction pin with one hand. Other problems he has is
mainly climbing in and out of the trailer if at ground level as the handles on the semi’s
are on the right side; the stair is usually on the right side and the grab rail on the trailer is
on the right side; there was not much left hand world in the semi industry. He testified
grabbing trailer doors to close them was difficult and he usually tries to find someone to
close his trailer for him. He indicated he is guarded and he looks ahead of what needs to
be done. With pushing he tries not to use that shoulder as much as he does not want to
jeopardize it and get hurt again. He uses his left hand more now; Petitioner stated that he
is right handed.

s Petitioner indicated that his injury has affected home activities. He has gained a lot of
weight from being off work for that long. He stated he used to be healthy and used to ride
bikes with his kids and played a lot of baseball with them. He indicated it was hard to
show his younger son to throw lefty when Petitioner is a righty. Petitioner indicated he
had probably gained 100+ pounds being off with the injury. He stated he became diabetic
and since with the infectious disease doctor he is now on high blood pressure medication
and he cannot sleep right; he indicated trying to get comfortable with the shoulder was
difficult. He now takes diabetic medication. He had not been diabetic prior to the accident
and he had never seen doctors before the accident and with the infectious disease doctor
he realized he better see a doctor. He used to play football with his son and bike and
swim. He indicated he cannot bear down on the pedals to ride. There is an in-ground pool
at his in-laws next door and he used to swim before in the summer but he cannot as he
has an ugly scar and just stroking is a problem. The Arbitrator viewed the scarring on
Petitioner’s shoulder; she noted from the top a pretty deep scar angling down about 4
inches long and deep at the top and jagged at the top, and some abrasion or reddening of
the adjacent skin and scar as well. The locations of the infection that was opened and the
portals from the arthroscopy and reattachment of the bicep were noted. Petitioner
indicated the portals feel like electricity running through it with touch, like a nerve
ending there in the back.
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Petitioner indicated he used to play sports with his boys, now 10 and 19; including
baseball and wrestling. His kids used to try to wrestle and roughhouse before, not much
anymore. Petitioner indicated he stopped coaching baseball as he could not throw and he
did not want to embarrass his son. He no longer plays sports or roughhouses with his
boys. His older son is now in college, he could not even move the son away to college as
he could not lift anything. Petitioner indicated he could not teach his son to drive when he
tumed 16 as Petitioner was then still in a shoulder harness and had a pillow. He indicated
his mother in-law taught his son to drive. He stated he is a truck driver and told his son
things to look out for, but that was not like showing him. Petitioner testified at home he
does not lift much, he may pull 20 pounds, not like he used to. He indicated more than 20
pounds he feels a strain and if he does too much he would be in pain for probably a day
or two. He still gets pain in the shoulder with various things, like just putting on his shirt.
He indicated lying with his hand behind his head causes pain. He sleeps face down with
arm at his side so he does not move the arm. Petitioner indicated he has different levels of
pain; regardless he feels pain in his right shoulder daily. Petitioner’s arm goes numb in
certain positions. It could go numb 2-3 times per day, 15 times per week. He indicated he
tried to learn not to do those things that cause it. There are days he has no numbness,
maybe a day or two. Petitioner takes Ultracet for pain; as a truck driver it cannot be a
narcotic or anything heavy. He takes Aleve. He takes both daily. As to pain levels, when
real bad it is 5/10 and when real good 2/10. He feels like his shoulder is hanging and
sometimes dragging. Petitioner testified he has lost strength in his right arm. He does try
strengthening exercises and stretches every morning for 10-15 minutes. He indicated
there is a point raising his arm he will experience pain; about 2/3’s+ up per record; using
his left hand to brace it, he can get further up. Petitioner testified he learned how to do
more lefty. Petitioner played drums in a garage band, but he had to sell them as he could
not play drums anymore. He indicated playing drums was a release from driving and he
cannot do that now. They used to play almost daily. He did not have the stamina to keep
playing the drums. Before the accident he could go for a couple hours playing. He did not
believe he tried to play drums after the first surgery as he was in too much pain. He tried
a practice pad that is less strenuous.

Petitioner testified that he can no longer paint or change a light bulb other than left
handed. He indicated even personal hygiene was difficult, He indicated his right arm
ROM was not there. His shoulder does make noises. He now has to brush his teeth with
his left hand. He indicated the majority of activities he now uses his left hand. Petitioner
had not been able to see Dr. Romeo since his release. His medications are prescribed by
his family doctor now. He had not seen the infectious disease doctor in the prior year.

Respondent presented RX 1, Petitioner’s wage statement.

The Commission finds Petitioner’s testimony is unrebutted and the Arbitrator found Petitioner

highly

credible. Respondent’s presented wage statement is somewhat unclear, as it indicates

hours paid, but does not indicate what was paid as vacation hours versus work hours. The wage
statement noted 1,878.1 total hours over 42.5255 weeks, which apparently did include vacation
hours paid. Given the available evidence, the Commission finds an average weekly wage
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(AWW) of $1,131.96, given the indicated hourly wage rate (also considering Respondent’s
indicated rate near the Commission calculation), resulting in a temporary total disability (TTD)
rate of $754.63 and permanent partial disability (PPD) rate of $679.18. The Commission finds
the decision of the Arbitrator as not totally contrary to the weight of the evidence, but slightly
inaccurate. The Commission, herein, modifies the Arbitrator’s finding of AWW, TTD, PPD rates
and amount of underpayment of TTD respectively to $1,131.96 (AWW), $754.63 (TTD),
$679.18 (PPD) and $10,287.06. ((110 weeks TTD awarded at $754.63=383,009.30; Respondent
paid $72,722.24 which equals an underpayment of TTD due to Petitioner of $10.287.06 based on

the modified AWW/TTD rate))

The Commission finds that Petitioner did not have a normal surgery and recovery. Petitioner had
complications that included a sepsis infection and ultimately Petitioner had three surgeries on his
shoulder and also the surgery because of the infection. Petitioner was released to full duty, but
that was at his urging for financial reasons. The award of 37.5% loss MAW equates to a loss of
approximately 87.2% of the arm. The Commission finds, given the number of surgeries, the
complications resulting therefrom and Petitioner’s continuing problems, that the Arbitrator’s
award is supported by the evidence and testimony, and consistent with prior Commission
decisions of like nature and sequela. The Commission therefore, finds the decision of the
Arbitrator as not contrary to the weight of the evidence, and, herein, affirms and adopts the
Arbitrator’s finding as to Permanent partial disability (37.5% loss person as a whole).

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $10.287.06 that being the calculated underpayment of temporary total
disability under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $679.18 per week for a period of 187.5 weeks ($127,346.25 total PPD), as provided
in §8(d)(2) of the Act, for the reason that the injuries sustained caused the loss of 37.5% of
Petitioner’s person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
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for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DEC 5 - 2016 Q()‘J §. Mol
DATED: "
0-10/20/16 Davidﬁ,@%
DLG/jsf J 7

Mario Basurto
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On 3/29/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1876 PAUL W GRAUER & ASS0C
EDWARD ADAM CZAPLA

1300 WOODFIELD RD SUITE 205
SCHAUMBURG, IL 60173

3998 ROSARIO CIBELLA LTD
MARK P MATRANGA

116 W CHICAGO ST SUITE 600
JOLIET, IL 60432
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

DANIEL DONALDSON Case # 13 WC _3584
Employee/Petitioner
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly MASON, Arbitrator of the Commission, in the city of
CHICAGO, on March 11, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A L—_l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

I:I Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's earnings?

I:I What was Petitioner's age at the time of the accident?

L__—I What was Petitioner's marital status at the time of the accident?

I:l Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
L] TPD (] Maintenance X TTD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. Is Respondent due any credit?
0. I:I Other: Prospective Medical Treatment?

SN EOMmUAwW

7~

{CArbDec 2110 100 W. Randolph Swreet #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 8159877292 Springfield 217/785-7084
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On 1/30/11, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $.53.995.65 the average weekly wage was $.1,163.70 .
On the date of accident, Petitioner was 41 _ years of age, married with 2 dependent children.

Petitioner Jias received all reasonable and necessary medical services.

Respondent shall be given a credit of § 72,722.24 for TTD, $0_for TPD, $ 0 for maintenance, and $_-0- for
other benefits, for a total credit of $_0.

Respondent is entitled to a credit of $-0- under Section 8(j) of the Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE ATTACHED.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $775.80/week for 29 2/7 weeks,
commencing January 31, 2011 through August 23, 2011 and for 80 5/7 weeks, commencing
November 22, 2011 through June 8, 2013, as provided in Section 8(b) of the Act.

Respondent is ordered to pay Petitioner permanent partial disability benefits, of $669.64/ week for
187.5 weeks because the injuries sustained caused the 37.5% loss of the person as a whole, as
provided in Section 8(d)(2) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

77y o
) _3/20/16

Signature of Arbitrator M AR 2 g 2[!16 Date




Daniel Donaldson v. Central Grocers
13 W(C 3584

Procedural History

The parties tried this case to completion before former Arbitrator Steffen on September
4,2015. Arbitrator Steffen became a Circuit Court judge not long thereafter. The Chairman
subsequently reassigned the case to Arbitrator Mason. The parties opted to re-try the case.
They offered the transcript from the original hearing as a joint exhibit at the hearing held on
March 11, 2016,

Summary of Disputed Issues

The parties agree that Petitioner, a longtime delivery driver, injured his right shoulder
while using a manual jack to pull loaded pallets inside his truck on January 30, 2011. Petitioner
underwent several surgeries and extensive care for post-operative infections following the
injury. He was ultimately released to full duty but testified he asked to be released for
economic reasons.

The disputed issues include causation, average weekly wage calculation, temporary total
disability rate calculation and nature and extent. Arb Exh 1.

Arbitrator’s Findings of Fact

Petitioner testified he lives with his wife and sons, who were 10 and 19 years old as of
the hearing.

Petitioner testified he has worked for Respondent for almost 21 years. He drives a truck
and delivers products to various stores in the Midwest. He starts and ends each workday at
Respondent’s terminal in Joliet. Other employees load the truck in advance. He secures the
load and checks it for accuracy before heading out on his route, The products are loaded on
shrink-wrapped pallets that are 3 x 4 feet in size. The method of loading varies. Sometimes the
pallets are stacked in a pinwheel fashion. This can make unloading more difficult because the
shrink wrap creates suction as it heats up and the product settles due to compression.

Petitioner testified his unloading methods vary, depending on the store. Some stores
have metal dock plates. Others have electric plates or conveyors. At some locations, the
unloading is done piece by piece. This is referred to as “fingerprinting.”

Petitioner testified his schedule varied during the year before the accident but he
always worked at least 10 hours a day. His overtime was regular and mandatory. He was paid
by the hour and made his deliveries as quickly as he could. He was usually able to deliver two
truckloads per workday.
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Petitioner identified RX 1 as a statement showing his earnings during the year before
the accident. The parties agree his hourly rate was $24,78 as of the accident. He received a
raise each year. As of the accident, he worked either five or six days per week. RX 1 reflects he

worked “a lot of overtime.” During the year before the accident, he missed more than five days
of work.

petitioner testified he is right-handed. He denied having any right arm problems before
his January 30, 2011 accident. He was not subject to any restrictions before the accident.

Petitioner testified his accident occurred during his last stop of the day. He was in the
“nose” of the trailer, close to the cab, and was “pulling” pallets, using a manual pallet jack. The
pallets were loaded in a “pinwheel” fashion and it was very difficult to pull them apart. The
shrink wrap had heated up, causing the product to fuse. He had to bang the product to “make
it skinnier.” As he was pulling a pallet back, with both hands positioned on the T-shaped handle
of the pallet jack, he felt tearing and burning in his right shoulder. He could not continue the
unloading process. He had to prevail upon the store employees to come up into the truck to

help him. He returned to Joliet and reported the accident to his supervisor, who told him to go
to the hospital.

petitioner testified he drove himself to the closest Emergency Room, which was at
Provena St. Joseph in Joliet. The Emergency Room records set forth a history of Petitioner
injuring his right shoulder four hours earlier while unloading pallets at work. The examining
provider noted pain with abduction and external rotation and moderate tenderness. Right
shoulder X-rays demonstrated no acute process. Petitioner was given an ice pack, a sling and
Norco. He was taken off work and directed to see an orthopedic surgeon. PX 1.

petitioner testified he went to the company clinic, Physicians Immediate Care, the
following day, January 31, 2011, per Respondent protocol. He saw Dr. Gregus at that facility.
The doctor recorded a history of the accident and noted a complaint of constant right shoulder
pain, rated 7/10. On examination, he noted pain with range of motion in all directions. He
diagnosed a right rotator cuff strain. He directed Petitioner to continue the Norco, start a 9-day
course of Prednisone and return in a few days. He imposed restrictions of no lifting more than
10 pounds and no overhead lifting. PX 2.

Petitioner returned to Physicians Immediate Care on February 4, 2011 and reported
little improvement. Dr. Gregus noted evidence of impingement on examination. He prescribed
a right shoulder MRI, prescribed Tramadol and continued the previous restrictions. PX 2.

On February 11, 2011, Dr. Gregus again prescribed an MRI and started Petitioner on
Methocarbamol and Hydrocodone. He continued the previous restrictions. PX 2.

The MRI, performed without contrast on February 15, 2011, showed a cyst consistent
with a labral tear and a small partial-thickness tear of the distal anterior supraspinatus tendon.
PX 2,
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On February 21, 2011, Dr. Hirsch of Physicians Immediate Care reviewed the MR| and
referred Petitioner to Dr. Komanduri, an orthopedic surgeon, “per company protocol.” Dr.
Hirsch continued the previous restrictions. PX 3.

Petitioner first saw Dr. Komanduri on February 25, 2011. The doctor recorded a history
of the accident. On right shoulder examination, he noted positive impingement signs, positive
O’Brien’s maneuver, abduction to only 80 degrees and substantial anterior subluxation on load
and shift. After reviewing the MRI, he diagnosed a capsular injury with a labral tear and afull-
thickness rotator cuff tear. He recommended an arthroscopy, subacromial decompression,
mini open rotator cuff repair, SLAP repair and possible capsulorrhaphy. PX 3.

On February 28, 2011, Dr. Hirsch of Physicians Immediate Care noted Dr. Komanduri’s
surgical recommendation and imposed new restrictions of lifting no more than 10 pounds floor
to waist and no lifting whatsoever waist to shoulder or overhead. PX 2.

On March 18, 2011, Dr. Komanduri operated on Petitioner’s right shoulder at The
Center for Surgery. PX 4. In his operative report, he indicated he required an assistant due to
Petitioner’s large size and the need for “extensive manipulation of the arm.” He performed a
biceps tenotomy and open biceps tenodesis in addition to the other projected procedures due
to an “unstable biceps anchor.” He documented a “significant area of Grade IV osteoarthritis
roughly 4 mm wide x 1.5 cm in length over the anterior third of the glenoid.” PX 3.

Petitioner testified he was in excruciating pain after the surgery. He drew some heat
from his wife after he described his pain as “worse than childbirth.” He was completely unable
to get comfortable. He sat on the edge of his bed, watching the hands of the clock move as he
waited for his first post-operative visit with Dr. Komanduri. On Monday, March 21, 2011, Dr.
Komanduri issued a “work comp report” indicating that Petitioner was “having a lot of trouble
with pain management” and that he had prescribed Percocet 10 mg. He described Petitioner’s
wounds as “clean and dry.” He noted “no sign of cellulitis or deep infection.” He prescribed
physical therapy and aliowed Petitioner to delay this until the end of the week so that he could
get some better pain relief. PX 3.

Petitioner testified he continued to experience extreme pain despite the new
medication. His right arm was hot and red. His wife called Dr. Komanduri’s office on March 24
2011 and a nurse directed them to o to Alexian Brothers, the nearest hospital. PX 3. At
Alexian Brothers, physicians ordered lab studies and blood cultures.

’

A note in Dr. Komanduri’s chart reflects that Dr. Barrick called the doctor from Alexian
Brothers’ Emergency Room and described Petitioner as having a fever, an elevated pulse rate
and a red and swollen incision. Dr. Komanduri arranged for Petitioner to be transferred to
Adventist Bolingbrook Hospital.
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On March 25, 2011, Dr. Owaisi, an infectious disease specialist, saw Petitioner in the
hospital at Dr. Komanduri's request. Dr. Owaisi noted a history of the post-surgical events and
indicated that the blood cultures taken at Alexian Brothers “were now growing gram-positive
cocci in clusters.” He also noted that Petitioner had been started on intravenous antibiotics the
previous night and that he was showing some improvement but still had 2+ edema and red
streaking over the right shoulder and arm. Dr. Owaisi diagnaosed cellulitis involving the right
upper arm and chest wall. He added some antibiotics to cover possible pathogens.

On March 28, 2011, while still hospitalized, Petitioner saw Dr. Hong, a pain management
specialist. The doctor noted that Petitioner was reporting high levels of pain despite
intravenous Dilaudid, a Fentanyl patch and OxyIR. The doctor recommended that the IV
medication be discontinued, due to Petitioner’s history of sleep apnea.

Petitioner was discharged from the hospital on March 28, 2011, The discharge summary
reflects diagnoses of right shoulder cellulitis and staph septicemia. It also reflects that
Petitioner had improved on intravenous Ancef and Zyvox and that he had had a PICC line
placed. It further reflects that Petitioner had “newly diagnosed diabetes type 2" and had been
started on Metformin.

Petitioner testified that, shortly after being discharged from the hospital, he was lying in
bed when he realized that blood and pus were erupting from his shoulder wound. He called Dr.
Komanduri and was sent back to Adventist Bolingbrook, where he was readmitted. On March
30, 2011, Dr. Komanduri performed another surgery consisting of an irrigation and
debridement of the glenohumeral joint. He obtained deep cultures. He described the rotator
cuff and labral repairs as intact. PX 3.

On April 5, 2011, Petitioner underwent an initial evaluation at ATl Physical Therapy. PX

On April 6, 2011, Dr. Komanduri removed some sutures and noted “no evidence of
recurrence of infection.” He recommended that Petitioner continue therapy. PX3.

On April 7, 2011, Petitioner experienced another episode of drainage from his surgical
wound. He saw Dr. Komanduri the same day. The doctor described the wound as partially
open. He opened the wound somewhat further and packed it with gauze. Petitioner also saw
Dr. Owaisi, with the doctor noting serous drainage but no cellulitis. PX 3.

On April 19, 2011, Dr. Komanduri's assistant re-packed the wound and prescribed
Hydrocodone, noting that Petitioner wanted to wean himself off Oxycontin. PX 3.

On April 24, 2011, Dr. Komanduri noted that Petitioner's wound was closing nicely and
that there were no signs of infection. He recommended that Petitioner continue therapy. PX 3.
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OnJune 10, 2011, Dr. Komanduri described Petitioner’s wound as “solidly healed.” He
also noted a “good overhead range of motion.” He recommended work conditioning to build
strength, noting that Petitioner would have to start “very light” but attend on a daily basis with
the hope of eventually resuming his medium heavy job. PX 3.

Petitioner began attending work conditioning at ATl thereafter. In a progress note
dated July 25, 2011, Petitioner's therapist noted that Petitioner was experiencing popping in his
shoulder with overhead activities and that he was exhibiting some shoulder instabitity. PX 3.

Petitioner underwent a functional capacity evaluation at ATl on August 17, 2011. The
evaluator rated the evaluation as valid. He found that Petitioner demonstrated the capability
of performing at a medium physical demand level, with occasional lifting of 57 pounds and
frequent lifting of 21 pounds. He indicated that Petitioner wanted to return to work but was
uncertain as to how his shoulder was going to respond to pushing and pulling pallets. The
evaluator opined that Petitioner could attempt to resume his job, which he rated as medium.
PX 3, 10.

Petitioner testified he pushed himself to achieve goals during the functional capacity
evaluation because he wanted to return to work. He missed his job and his overtime earnings.
He also knew it was Respondent’s busy season.

On August 19, 2011, Dr. Komanduri noted mild impingement along with tenderness and
clicking at the acromioclavicular joint. He attributed these symptoms to “repetitive stress to
the shoulder” during work conditioning. He released Petitioner to full duty but recommended
that Petitioner “work back into his occupation carefully” to avoid injury. He indicated he had
talked with Tom Pierro of Respondent to arrange for Petitioner to have lighter loads. He
prescribed a strong anti-inflammatory and a non-narcotic pain medication, with the idea that
Petitioner would wean off these medications during the following month. PX 3.

Petitioner further testified that Respondent would not accommodate a medium duty
restriction. Because he wanted to resume working, to earn more money, he asked Dr.
Komanduri to release him to full duty on a trial basis. He resumed working on August 24, 2011.
He spoke with Tom Pierro, Respondent’s safety manager, when he returned to work. At the
outset, Respondent helped him transition by assigning him lighter loads.

Petitioner testified he “tried to put out of fhis] mind how bad [his] shoulder felt” when
he resumed working. The work was “probably medium” because he had to be able to lift 50
pounds. His shoulder continued to pop and click. He primarily drove but also performed some
unloading,

Petitioner returned to Dr. Komanduri on September 14, 2011. The doctor noted
Petitioner was experiencing “a lot of pain with overhead elevation” and was having difficulty
tolerating “12-hour days, along with vibration associated with the heavy equipment he uses.”
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The doctor injected the acromioclavicular joint and subacromial space. He recommended that
Petitioner ice his shoulder, take anti-inflammatories and return in one month. PX 3.

Petitioner testified that the injection helped only for a day or two.

Petitioner saw Dr. Komanduri again on October 5, 2011. He reported “no relief”
secondary to the injection. On re-examination, the doctor noted “some new onset of rotator
cuff impingement” and “some anterior joint line tenderness.” He administered a subacromial
steroid injection but commented as follows: “I do not like the way his pain appears to be labral

in nature. | suspect a possible recurrent tear of the labrum.” He ordered an MR arthrogram.
PX 3.

The MR arthrogram, performed on October 18, 2011, showed a “recurrent labral tear,
primarily involving the anterior labrum with a focal area of posterior-superior labral tear as
well.” The interpreting radiologist described the biceps tendon as intact at the site of the
tenodesis. He also noted fraying and partial-thickness tears of the supraspinatus and
subscapularis tendons. PX 3.

On October 24, 2011, Dr. Komanduri reviewed the MR arthrogram results and
recommended a revision labral repair. He indicated that the need for this repair was partially
related to Petitioner’s size and the overall weight of hisarm. PX 3.

Dr. Komanduri operated on Petitioner’s right shoulder at Provena St. Joseph Medical
Center on November 22, 2011. He performed a diagnostic arthroscopy, removal of suture
foreign bodies, a revision labral repair from 12 o'clock to 5 o'clock and an arthroscopic suture
capsulorrhaphy. In his operative report, he noted that a number of sutures had ruptured in the
peri-operative period and that “the prior capsule repair was also damaged.” PX3.

At the first post-operative visit, on November 25, 2011, Dr. Komanduri described
Petitioner as doing well. He noted that Petitioner believed the re-tear might have occurred
while he was performing heavy lifting during a particular work conditioning session. The doctor
recommended that Petitioner hold off on beginning therapy for another two weeks. PX 3.

On December 9, 2011, Dr. Komanduri noted that Petitioner was doing well and
experiencing minimal pain. He recommended that Petitioner start therapy. PX 3.

On January 6, 2012, Dr. Komanduri noted an improved range of motion but indicated
that Petitioner’s “strength is still poor.” He recommended that Petitioner continue therapy. PX
3.

Petitioner continued attending therapy thereafter, with some absences secondary to
iliness. In April, he began a course of work conditioning. In a progress note dated May 8, 2012,
the therapist indicating Petitioner was reporting increased pain and clicking when completing
strengthening exercises. On May 9, 2012, Dr. Komanduri noted that Petitioner was “reporting a

6
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new pain primarily in the posterior aspect of his shoulder” which he attributed to work
conditioning. Dr. Komanduri indicated this was “the second time this has happened.” He
expressed frustration and offered Petitioner the chance to seek out another opinion. He placed
work conditioning on hold and ordered an MR arthrogram. PX 3, 10.

The MR arthrogram, performed on June 1, 2012, showed moderate arthrosis of the
glenohumeral joint with degenerative chondrosis, marginal osteophytes and post-surgical
changes. The radiologist did not see a definite paralabral cyst but could not exclude a recurrent
labral tear. PX 3.

On June 1, 2012, Dr. Komanduri reviewed the MR arthrogram results and recommended
that Petitioner see Dr. Marra at Loyola or Dr. Romeo at Rush.

Petitioner testified that Dr. Komanduri suggested he see either a physician who he
described as a friend or another physician at Rush. Given everything that had happened thus
far, he opted to see the doctor at Rush.

Petitioner first saw Dr. Romeo on July 17, 2012. The doctor’s lengthy note of that date
sets forth a history of the work accident and subsequent care. The doctor noted that Petitioner
reported having attempted to return to work in August 2011 but never being able to fully
perform his job. He also noted that Petitioner had been off work since November 2011 and, in
lune 2012, had been discharged to a home exercise program.

Dr. Romeo noted that Petitioner complained of constant pain and heaviness in his right
arm as well as numbness when lying on the arm.

Dr. Romeo described Petitioner as 6 feet, 1 inch tall and weighing 390 pounds. He noted
a “visible deformity over [the] mini open incision with slight indentation of the deltoid.” He
indicated Petitioner had 150 degrees of active forward elevation, 60 degrees of external
rotation and internal rotation to the hip.

Dr. Romeo noted acute tenderness to palpation over the anterior biceps groove,
exquisite pain to palpation of the AC joint and pain to palpation of the suprascapular nerve in
the groove. He noted 5/5 strength with lobe testing and positive Speed’s, O’Brien’s and active
compression testing.

After examining Petitioner, viewing the MRIs and obtaining new shoulder X-rays, Dr.
Romeo gave Petitioner two options: 1) live with his current condition and undergo another
functional capacity evaluation; or 2) undergo a revision surgery, specifically a “right shoulder
arthroscopy with an evaluation and debridement of the rotator cuff and labrum, distal clavicle
resection, suprascapular nerve decompression and revision biceps tenodesis.” Dr. Romeo
indicated that only the second option would offer Petitioner any chance of improvement. He
described Petitioner’s ability to resume his former job postoperatively as “unpredictable at this
time.” PX11.
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Dr. Romeo operated on Petitioner’s right shoulder on October 4, 2012. PX 11, 12.

At the first post-operative visit, on October 12, 2012, Dr. Romeo removed the sutures
and recommended that Petitioner wear a sling for a total of four weeks and start physical

therapy the following Monday. He prescribed Ultram and directed Petitioner to remain off
work. PX11.

At the next visit, on November 7, 2012, Dr. Romeo noted that Petitioner was still taking
guite a bit of pain medication due to therapy-related discomfort. He also noted that Petitioner
had been taking narcotic pain medication for over a year. On examination, the doctor noted
about 120 degrees of active forward flexion and 85 degrees of abduction. He prescribed
Naproxen and recommended that Petitioner taper his Norco and Tramadol. He directed
Petitioner to stay off work and continue therapy. PX 11.

On January 30, 2013, Dr. Romeo noted that Petitioner’s rotator cuff was “weak

throughout.” He renewed the Naproxen and directed Petitioner to stay off work and continue
therapy. PX 11.

On March 13, 2013, Dr. Romeo noted a new symptom of tingling extending down the
right arm into the hand. He also noted that Petitioner was still attending therapy but had been
working only with 3-pound dumbbells. Dr. Romeo prescribed EMG/NCV testing to evaluate
Petitioner for cervical radiculopathy. He renewed the Naproxen and directed Petitioner to
continue therapy and stay off work. PX 11.

Or. Heller conducted EMG/NCV testing of both upper extremities on March 28, 2013.
She noted a four-week history of numbness and tingling in the right hand. She noted no acute
findings consistent with a right cervical radiculopathy. PX 11.

On April 17, 2013, Dr. Romeo noted that Petitioner had undergone the recommended
testing and that the EMG showed no significant findings. He also noted that Petitioner “is
interested in returning to work.” He prescribed six weeks of work conditioning, to be
performed multiple times per week. PX 11.

Petitioner testified he attended 67 physical therapy sessions following the surgery by Dr.
Romeo. He was “in pain the whole time.”

Petitioner began attending work conditioning at Athletico on April 19, 2013. During the
initial evaluation, the therapist noted Petitioner was not able to perform at a heavy demand
level across all assessments. In a progress note dated June 3, 2013, the therapist noted that
Petitioner had made significant improvements in work conditioning but was still experiencing
“nain with everyday activities” and popping and clicking in the shoulder. The therapist
described Petitioner as “highly motivated to return to work.” PX11.
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On June S, 2013, Dr. Romeo re-examined Petitioner, noting 170 degrees of active
forward elevation, 50 degrees of external rotation and 5/5 rotator cuff strength throughout. He
released Petitioner to full duty on a trial basis and directed Petitioner to return in six weeks. PX
11.

Petitioner testified that Respondent cannot accommodate medium duty. Respondent’s
counsel stipulated that Respondent required a full duty release in order for Petitioner to be
allowed to resume working. Petitioner testified he asked Dr, Romeo to release him to full duty
due to economic concerns. He was not earning what he needed to. He returned to work on
June 9, 2013. It was “tough” to resume working. Dr. Romeo had likened his surgery to “taking
ten pounds of crap and putting it into a five-pound bag.” Petitioner testified he had to “baby”
his right arm and figure out new ways of performing his tasks. He could not perform overhead
work. It was difficult for him to try to rely on his left hand and arm because “the semi industry
is not designed for lefties.”

Petitioner last saw Dr. Romeo on July 17, 2013. On that date, the doctor noted 175
degrees of active forward elevation, 50 degrees of external rotation and 5/5 rotator cuff
strength throughout. He found Petitioner to be at maximum medical improvement and
capable of full duty. PX 11.

Petitioner testified he no longer pushes pallets the way he did before the accident. He
requested a later shift because that shift usually involves easier deliveries that do not require
active unloading. Some of the deliveries are “drop and swing,” meaning he leaves a full trailer
behind and transports an empty trailer back to the warehouse.

Petitioner testified he is no longer able to adhere to the “three points of contact” tenet
when he pulls himself up into his cab. He finds it difficult to use the grab bar outside of the cab
because it is usually on the right. Before the accident, he could easily slide the four spring-
loaded “friction pins” which allow him to shorten the trailer and adjust the weight of the load.
He now has to get help with this. He also has to get help closing the trailer door, He favors his
left arm and “hide[s] what [he] cannot do.”

Petitioner testified he gained over 100 pounds after the accident, due to inactivity, He
used to cycle with them but it is now difficult for him to bear down on the pedals. He used to
play catch with them but avoids this because it's “hard to throw lefty” and he does not want to
embarrass them. His mother-in-law lives next door and has an in-ground pool. Before the
accident, one of his greatest pleasures was swimming with his son in the morning, before work.
He no longer swims very often because he finds it difficult and he is embarrassed about the ugly
scar he has on his shoulder. [The Arbitrator conducted a viewing. Petitioner’'s most obvious
scar is jagged, deep at the top and about 4 inches long.] When he drove his older son to
college, he felt sad because he could not help unload his son’s belongings. When his son was
learning to drive, he was laid up post-surgery and could not teach him. This was very
frustrating for him, since he drives professionally. It was not until 2016 that he was able to help
his son learn how to merge onto a highway. He tries to avoid lifting over 20 pounds. it can be

S
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painful for him to put on a shirt or lie down with his arm underneath his head. Sometimes he
wakes up with his arm pinned underneath him, as if he were unconsciously protecting thearm.
His pain varies in intensity but he experiences it daily. When he puts his arm in certain
positions, the arm “goes numb right away.” This can happen three or four times aday. Ona
“good” day, his pain might be 2/10. On a bad day, it can be 5/10. He takes Ultracet each
morning and Aleve at night. Hisarm fatigues easily. He feels as if his arm lacks muscles and is
simply hanging by his side. Each morning, he spends 10 or 15 minutes doing stretches that he
learned in therapy. If he uses a wall as a support, he can raise his arm up almost fully. [When
he demonstrated this at the hearing, he used his left hand to support the right arm.)

petitioner testified he and his sons had a kind of “garage band” before the accident. He
acted as the drummer. He could drum for a couple of hours ata time. The drumming was a
real release. After the accident, he got depressed when he looked at his drum set. He tried a
modified form of drumming, using a pad, but eventually sold the set because he had no
stamina. In an attempt at “gallows” humor, he stated he no longer needs the set because he
can make noise with his shoulder.

Petitioner testified that, before the accident, he performed routine tasks such as
painting, changing light bulbs and changing the oil in his car. He now avoids these activities.

Petitioner testified his injury has also affected self-care activities. He now holds his
toothbrush with his left hand. It is difficult for him to put his right hand far enough behind his
back to wipe himself after going to the bathroom.

Under cross-examination, Petitioner acknowledged he has not returned to Dr. Romeo or
Dr. Komanduri. He sustained another work accident in 2015 but did not gain more weight
thereafter. Respondent offers drivers many different shifts. At the prior hearing, he testified
that the 6 am shift was too early. An earlier shift can be easier in some ways but the second
load of that shift can involve “throwing” product. Employees bid for shifts and Respondent
assigns them, based on seniority. At the present time, Respondent employees 80 drivers. He s
#10 on the roster, in terms of seniority. There is no guarantee that any particular shift will be
easy. If a dispatcher dislikes an employee, he will assign that employee bad loads. None of the
shifts is easy. He bid for the shift that was best for him. The later he arrives at work, the fewer
“throws” he has to make. Respondent’s customers vary in size. Some stores are “ma and pa”
operations with only three aisles but others are large, with thirty aisles. At one point after the
accident, he offered to buy his own electric jack. The following year, Respondent purchased
electric jacks and lifts. Respondent’s trucks are now all automatic. No shifting is required.

petitioner acknowledged that RX 1 shows zero hours in some weeks. RX 1 also shows he
worked 134 hours in week 18. He would agree he never worked this many hours in one week.
The weeks that reflect a lot of hours are probably weeks in which he also received vacation pay.
It is also possible he did not work at all those weeks and only received vacation pay.

10
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Petitioner testified his right arm was immobilized a lot of the time after the accident.
Before he resumed working the first time, in August 2011, his wife drove him to appointments.
It was easier for him to get into his wife’s car than his own because he drives an SUV. He did
not drive when his arm was in a sling. When he resumed working on August 24, 2011, he drove
his car to work.

Petitioner testified he chose to see Dr. Romeo.

Petitioner testified he was off work from November 22, 2011 to October 24, 2012.

On redirect, Petitioner clarified that Respondent did not purchase an electric jack for
each driver. Respondent employs 80 drivers but has only 30 electric jacks. The early shift
drivers take the jacks. By the time he arrives for his 1 PM shift, no jacks are available.

No witnesses testified on behalf of Respondent.

Arbitrator’s Credibility Assessment

Petitioner was a very appealing witness. It would be impossible to overstate his
believability. He was rueful at times, recalling the activities he used to enjoy before his
accident, but never self-pitying,

The Arbitrator finds credible Petitioner’s testimony that he asked Dr. Romeo to release
him to full duty for economic reasons. The doctor clearly inherited a “salvage” situation. At the
initial visit, he was noncommittal as to whether Petitioner would ever be able to resume full
duty. That he deferred to Petitioner’s subjective reporting in assessing readiness to work is

apparent,

Arbitrator’s Conclusions of Law

Did Petitioner establish a causal connection between his undisputed accident of January 30,
2011 and his current right shoulder condition of ill-being?

The Arbitrator finds in Petitioner’s favor on the issue of causation. In so finding, the
Arbitrator relies in part on Petitioner’s credible denial of any pre-accident right shoulder
problems. The voluminous records in evidence mention prior left wrist and back surgeries but
no right shoulder treatment. The Arbitrator also relies on Petitioner’s credible description of
the mechanism of injury, as well as the treatment records. It appears that Petitioner had some
post-accident flare-ups but those flare-ups were consistently linked to treatment, such as work
conditioning. It also appears that Petitioner had some sub-optimal surgical results during the
time he treated with Dr. Komanduri, a physician to whom he was referred by Respondent’s
selected clinic.

What is Petitioner’s average weekly wage?

11
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The parties agree that Petitioner earned $24.78 per hour as of the accident. They also
agree he earned 553,995.65 ($47,419.63 in regular earnings and $6,576.02 in includable
overtime earnings, calculated at the straight time rate} during the year preceding the accident.
They disagree as to how to go about calculating his average weekly wage although, ultimately,
their respective calculations were not far apart.

The only wage-related document in evidence is RX 1, a breakdown of Petitioner’s hours
and earnings for the year preceding the accident. RX 1 reflects that Petitioner worked
approximately 44 to 49 hours per week in 24 weeks. RX 1 also reflects that Petitioner logged O
hours in each of four weeks and an improbably high number of hours {134.12,90.33 and 84.50)
in three other weeks.

At the hearing held on March 11, 2016, Petitioner testified he generally worked five or
six days per week. He acknowledged missing more than five days of work during the year
preceding the accident. Petitioner also testified that the 8.10 hours he worked during the
week-long pay period ending April 24, 2010 (week #12) represented one day of work and that
the 23.25 and 24.87 hours he worked during the periods ending December 4, 2010 (week #44)
and January 15, 2011 (week #50), respectively, probably represented two days of work in each
of those weeks. Under cross-examination, Petitioner testified that the weeks reflecting
improbably high hours were weeks during which he might not have worked but received
vacation pay.

The Arbitrator uses the second method of wage calculation set forth in Section 10 of the
Act, based on RX 1 and Petitioner’s testimony that he lost five or more days of work during the
year preceding the accident.

In order to arrive at a divisor, the Arbitrator first eliminates the four O-hour weeks and
the three other weeks in which Petitioner received vacation pay and likely did not work. This
leaves 45 weeks (52 — 7 = 45). The Arbitrator then combines the hours worked in five other
partial weeks {i.e., weeks 6 (28.05 hours), 12 (8.10 hours), 25 (27.27 hours), 44 (23.25 hours)
and 50 (24.87 hours) so as to arrive at roughly three weeks. The Arbitrator then divides the
agreed earnings of $53,995.65 by 43 weeks to arrive at $1,255.71. Because this figure exceeds
the $1,163.70 wage Petitioner claimed at the hearing (Arb Exh 1}, the Arbitrator defaults to
$1,163.70. Petitioner is bound by his stipulation under Walker v. Industrial Commission, 345
Il.App.3d 1084, 1088 (4" Dist. 2004).

What temporary total disability benefits are owed to Petitioner?

The parties agree that Petitioner was temporarily totally disabled during two intervals
totaling 110 weeks and that Respondent paid $72,722.24 in temporary total disability benefits.
Arb Exh 1.
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The Arbitrator has found Petitioner's average weekly wage to be $1,163.70. This gives
rise to a temporary total disability rate of $775.80. The total owed to Petitioner is $85,338.00
(110 weeks x $775.80/week). There is thus an underpayment of $12,615.76.

What is the nature and extent of the injury?

This is a pre-amendatory case, since Petitioner’s accident occurred prior to September
1, 2011. In assessing permanency, the Arbitrator notes the multiple surgeries, the post-
operative infections that impeded recovery, the work conditioning records and Dr. Romeo’s
final examination findings. The Arbitrator also notes the circumstances under which Petitioner
returned to full duty in 2013. Petitioner did not undergo a functional capacity evaluation prior
to this return and credibly testified he asked to be released to full duty for economic reasons.
Petitioner also credibly testified about the difficulties he encountered after resuming his job
and the manner in which he has altered his approach to certain tasks. The Arbitrator also notes
Petitioner’s compelling testimony about the recreational activities he has given up due to his
ongoing symptoms.

The Arbitrator finds that Petitioner established permanency equivalent to 37.5% loss of
use of the person, equivalent to 187.5 weeks of benefits, under Section 8(d)2.

13
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Page |
STATE OF ILLINOIS ) [ ] tnjured Workers’ Benefit Fund (§4(d))
) SS. X Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) (] second Injury Fund (§8(e)18)
] pTD/Fatal denied
D None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
John Chlada,
Petitioner,
VS. NO. 02 WC 54676
Burke Beverage, Inc., 1 6 I w C C @ 7 8 1
Respondents.

DECISION AND OPINION UPON REMAND BY CIRCUIT COURT

This matter comes before the Commission on Remand by the Circuit Court of Cook
County. The Petitioner had two separate workers’ compensation claims against Respondent. In
the other case, 02 WC 58819, Petitioner became entitled to a wage differential in the amount of
$730.42 per week commencing June 1, 2000, throughout the duration of Petitioner’s disability.
In the instant case, the Commission found that Petitioner was permanently and totally disabled as
of April 22, 2004, The Appellate Court held that Petitioner is entitled to both the wage
differential award and the permanent total disability award simuitaneously.

On remand the Circuit Court of Cook County directed the Commission to award the
permanent total disability award based on an average weekly wage of $699.60 for a weekly
award of $466.40. The Commission hereby complies with the mandate of the Circuit Court of
Cook County.,

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay
Petitioner the sum of $466.40 per week for the lifetime ZPetitioner, pursuant to §8(f) of the Act.

paTep:  DEC 5 - 2016 & M&—
David L. Go

RWW/dw Q

R-11/16/16 ﬂ"‘é

46 Joshua D. Luskin
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Page 1
STATE OF ILLINOIS ) Affirm and adopt D Injured Workers® Benefit Fund (§4(d))
) SS. I:I Aftirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON ] PTD/Fatal denied
I:I Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Mildred Anc'lerson, Widow of Earnest Anderson, 1 6 I ﬁ] C C 0 7 8 2

Petitioner,
Vs. NO: 09 WC 8649

Peabody Coal Company, etal,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of occupational diease, statute of
limitation and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 15, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: DEC 6 - 2016
KWL/ Kevin W, Lambotn
11/29/16

* ‘Cﬁéfﬁ? /W

& Ll! L)‘i‘-.-""[-vIr 2 Mﬁ.z’_‘

MichaellJ. Brennan
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8 NOTICE OF ARBITRATOR DECISION

AL 168IWCC0782

ANDERSON, MILDRED WIDOW OF Case# 09WC008649
ANDERSON, ERNEST
Employee/Petitioner

PEABODY COAL COMPANY ET AL

Employer/Respondent

On 12/15/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.58% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award,-interest-shall-not-acerue.

A copy of this decision is mailed to the following parties:

§236 CULLEY FEIST KUPPART & TAYLOR
ROMAN P KUPPART

3 5 MAIN ST SUITE 2

HARRISBURG, IL 62946

2742 HAZLETT & SHORTPC
KEVIN M HAZLETT

1167 FORTUNE BLVD
SHILOH, IL 62269



1L S A0 ] ) [:l Injured Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) [_] sccond Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

TSSO 16 IWCC0782

Mildred Anderson, widow of Earnest Anderson Case # 09 WC 08649

Employee/Petitioner
v.
Peabody Coal Company, et al.
Employer/Respondent

Consolidated cases: N/A

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Herrin, Illinois, on April 8, 2015. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. @ Was Respondent operating under and subject to the Illinois Workers' Compensation or Qccupational
Diseases Act?

. & Was there an employee-employer relationship?
. E’ Did an accident occur that arose out of and in the course of Decedent's employment by Respondent?
. What was the date of the accident?

. X’ Was timely notice of the accident given to Respondent?

. What were Decedent's earnings?

. D What was Decedent's age at the time of the accident?
D What was Decedent's marital status at the time of the accident?
|:| Who was dependent on Decedent at the time of death?

. EI Were the medical services that were provided to Decedent reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

B

C

D

E

F. @ Is Decedent's current condition of ill-being causally related to the injury?
G

H

|

J

K

L. D What compensation for permanent disability, if any, is due?
M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. Other Death; Burial expenses

{CArbDecFaral 216 100 W. Randolph Streel #8-200 Chicago, IL 60601 312/814-6611  Toll-fiee 866/352-303)  Web site: www.iwce.il.gov
Downstate offices. Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084




M. Anderson, Widow of E. Anderson v, Peabody Coal Company 09 WC 08649

16IWCC0782

On the date of last exposure, March 3, 1989, Respondent was operating under and subject to the provisions of
the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Decedent and Respondent.

On this date, Decedent did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Decedent's death is not causally related to the accident.

In the year preceding the injury, Decedent earned $25,078.96; the average weekly wage was $489.09.
On the date of death, Decedent was 79 years of age, married with -0- dependent children.

The Arbitrator finds that Decedent died on November 26, 2006, leaving 1 survivor, as provided in Section 7(a)
of the Act, including -0- children and | surviving spouse.

ORDER

Because Petitioner failed to meet her burden of establishing that Petitioner’s decedent sustained an
occupationally induced lung disease and further failed to establish that decedent’s death was causally related to
an occupationally induced lung disease, benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

|4
12/10/15

Michael K. Nowak, Arbitrator Date

ICArbDecTatal p. 2
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16IWCCQ'7 8 Prumesorracr

Decedent was a coal miner for approximately 44 years. He worked for Cherry Hill Coal from 1945 to
1947. From 1948 to 1955 he worked for Peabody Coal. From 1955 to 1960 he worked for Big Three Coal
Company. In 1962 Decedent returned to work for Respondent where he worked above ground until he retired
on March 3, 1989, Decedent died on November 26, 2006. Decedent and Petitioner, Mildred Anderson, were
married in 1949 and remained so until his death. Decedent was last exposed to coal mine dust while working
for the Respondent on March 3, 1989. Petitioner has not remarried since the death of her husband. Decedent’s
death certificate lists the cause of death as sepsis due to pneumonia and COPD.

Mr. Anderson had a long and significant cigarette smoking history. The medical records indicate he
started smoking at age 16 and smoked one to two packs of cigarettes a day for the past 57 years. He
discontinued cigarette smoking for about 32 months afier his stroke in August 1997, however he soon resumed
cigarette smoking and continued to smoke one to two packs of cigarettes a day but stopped again in 2001. At
arbitration, Mrs. Anderson testified her husband did not resume smoking after his stroke in 1997,

The medical records further indicate that Mr. Anderson had applied for “Black Lung” benefits but had
been rejected for those benefits in the past.

Respondent obtained a medical records review prepared by Dr. Jeffrey W. Selby. Dr. Selby is a board
certified internist; board certified pulmonologist and certified B reader. Dr. Selby provided a 63 page report
summarizing the medical records in chronological order. Dr. Selby’s report provides a detailed and accurate
summary of the medical records.

Mr. Anderson had a pulmonary function test on 7/25/86 which was essentially normal but is consistent
with the history of cigarette smoking. Office notes from 1991 through 1997 document a diagnosis of COPD
associated with cigarette smoking. There are numerous references from the doctors that Mr. Anderson was
advised to quit smoking. Mr. Anderson retired and his last date working as a coal miner was 3/3/89. His only
exposure to pulmonary irritants afler that date was from cigarette smoke. Mr. Anderson suffered a significant
stroke on 8/24/97 described as a probable right hemispheric stroke. He was admitted to St. Francis Medical
Center from 9/13/97 to 9/30/97. A CT scan of the head showed a large ischemic infarct involving the right
postero temporal, postero frontal and parietal lobes. A carotid ultrasound study showed significant stenosis
involving the right internal carotid artery. The assessment was that there was a stroke resulting from disease
involving the ipsilateral internal carotid artery. He was transferred to a skilled nursing facility on 9/1/97 and to a
rehabilitation unit on 9/13/97, His admission to Heartland Regional Medical Center on 3/10/03 confirms he had
applied for black lung benefits but had been rejected. The social history section of the record establishes his
substantial cigarette smoking history of one to two packs a day from the age of 16 to the age of 73. This record
also documents that Petitioner stopped smoking after his stroke but resumed smoking one to two packs a day
after the stroke. The medical records of Petitioner’s treating physicians as well as his hospitalizations indicate a
long history of COPD caused by Petitioner’s cigarette smoking. The records establish the physicians were aware
of the fact that Petitioner was an above ground coal miner. There is no indication in the medical records that the
physicians believed the COPD was caused in any way by Petitioner’s employment as a coal miner. Mr.
Anderson’s final hospitalization began on 11/16/06 at Heartland Regional Medical Center. The observations
section of Dr. Selby’s report states:

Page 3 of 7
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M. Anderson, Widow of E. Anderson v. Peabody Coal Campany 09 WC 08649
Retired around 1989
7-25-86 normal PFT
2-13-91 normal PFT (1-2 years after retirement)
2-13-92 wheeze first noted
11-4-94 “very active”
8-18-97 CVA
4-11-06 no rales
9-29-06 “led a very active life still attending to his farm... without
significant shortness of breath or cough™ (after retirement)
11-9-06 *when prednisone is off he easily has exacerbations”

Mr. Earnest Anderson had no objective evidence of coal worker’s
pneumoconiosis. All chest x-rays, CT scans as read by board certified radiologists
are repeatedly negative of any commentary regarding small or large opacities of
pneumoconiosis with the exception of one person ...who apparently was not a B-
reader per the B-reader form. This was on a chest x-ray dated 7-2-01 and the only
positive finding was a B large opacity. In the absence of small opacities a large
opacity can’t exist. This was simply an error in reading by an inexperienced
ratliologist apparen(ly. Mulfiple CT scans and chest x-rays were done after this
time up until his death 15 years later and no one else read an x-ray positive for
coal worker’s pneumoconiosis.

Mr. Anderson had normal pulmonary function testing long after leaving
the coal mines even while still smoking. The later spirometry was long afier his
stroke and multiple pneumonias and likely development of asthma. This was in no
way related to coal mining or inhalation of coal mine dust. His calculated smoking
history was 55 pack years by Dr. Sanjabi’s own history but Dr. Sanjabi tended to
minimize this to “over 30 pack years” in his history. Note that smoking history
obtained by Dr. Dr. Herman Lyle on 3/10/2003, when the patient’s memory would
have been more accurate, amounted to approximately 90 pack years. Smoking
caused his COPD along with apparent development of asthma long after he left
mining. His asthma was being made markedly worse by continuous bombardment
of his airways by the thousands of toxins in cigarette smoke. (RX2, Exhibit 3, pp.
62-3)

Dr. Selby’s Final Assessment was:

Mr. Earnest Anderson did not have coal worker’s pneumoconiosis or any
respiratory or pulmonary disease or defect as a result of working in a coal mine or
experiencing coal mine inhalation,

At the time of retirement and for several years following Mr. Anderson
had the respiratory capacity to do any and all of his previous coal mine duties
including his last job in the mine.

If Mr. Anderson had never set foot in a coal mine he would have had the
same or worse respiratory function or status.

Smoking and asthma were the only causes of his respiratory symptoms and
objective findings. Neither were caused by or exacerbated by being employed as a
coal miner of inhaling coal mine dust. (RX2, Exhibit 3, p. 63)

Page 4 of 7
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M. Anderson, Widow of E. Anderson v, Peabody Coal Company 09 WC 08649

Dr. Selby testified by deposition in this matter. Dr. Selby opined that based upon the absence of any
evidence of coal worker’s pneumoconiosis, Petitioner’s decedent did not suffer from CWP. He felt Mr.
Anderson did suffer from asthma, but that it was not related to any exposure at the coal mines. He also pointed
out that although there was no defined point where *‘someone took a detailed history that met the American
Thoracic Society criteria for chronic bronchitis..., with the kind of mucus that he was found to have and with
his very strong smoking history, I'm suspicious that he had it.” (RX 2, p. 16) Dr. Selby explained that chronic
obstructive pulmonary disease (COPD) encompasses emphysema, asthma, and chronic bronchitis. (RX3, p. 38)
He further testified that Mr. Anderson’s condition worsened over time and that he ultimately developed
“smoking induced emphysema/COPD. (Jd., at 45.) Finally, based on the type of disease he had, the Doctor was
able to rule out coal dust exposure at the mines as a cause of his COPD. (/d,, at 46)

Dr. Sean McCain also testified by deposition. Dr. McCain was Decedent’s treating physician at the time
of his death and author of Decedent’s Death Certificate. (PX 2, p 6) Dr. McCain is a primary care physician
who began treating Mr. Anderson in March of 2005. Dr. McCain drafied a “to whom it may concern” causation
opinion letter which the parties agreed was prepared at some point in 2012. In his letter, Dr. McCain noted “He
was a coal miner for over 33years and on review of previous records was diagnosed at one time with coal
miners’ lung prior to leaving the coal mines in 1989.” (PX2, Exh. 3) Dr. McCain testified that Decedent had
COPD, which was a progressive disease that could progress even after exposure to the insulting agent(s) has
ceased. (PX 2, p. 9). When asked the cause or causes of Mr. Anderson’s COPD he testified:

In truth, I believe there's probably three — there was three components. He had a
history of apparent — the lung — the coal miner’s lung, which added inflammatory
and irritation to the lungs over time. He was also a smoker. And then age alone
will cause a deterioration of the lung itself. So in truth there’s probably three
major things that were involved. The age is probably less than the other two
components. (/d.).

He testified that Decedent’s COPD would make him more susceptible to pulmonary infections and
pneumonias and that his COPD would make it harder for Decedent to recover from any pulmonary infections or
pneumonias. (/d., at 10} According to Dr. McCain’s testimony, Decedent’s cause of death was a pneumonia
that developed secondary to his COPD, which then moved to sepsis. (/d., at 8). It was Dr. McCain’s opinion
that Decedent’s COPD was a causative factor in his death and that his COPD hastened his death. (/d., at 13). It
was Dr. McCain’s testimony that Decedent died a respiratory death. (/d., at 8). When questioned about the
basis for his opinion that the COPD hastened the death, he answered, “So, you know, if he didn’t have the
COPD, I would imagine he would have lived longer potentially.” (/d., at 13-14) When asked if he was referring
to pneumoconiosis or COPD when he used the term “coal miners’ lung,” the doctor responded “I don’t know if [
could make a distinction between the two because the one causes the other.” (/d,, at 22) He also testified that
“the only that you’re ever going to diagnose the coal mining—the coal miners’ lung is with tissue sample.” (Id.,
at 29) Dr. McCain admitted that he did not review the voluminous medical records covering prior treatment of
Mr. Anderson. (Id., at 14-15) He did not see or review any pulmonary function tests, (Id., at 15) Dr. McCain
has not seen any chest X-rays taken before his treatment began. (/d., at 16)He did not know that Mr. Anderson
was a surface miner rather than an underground coal miner, and that would make a difference. (/d,, at 18)

Dr, William C Houser testified by deposition as well. Dr. Houser is a Board Certified Pulmonologist
and Internist. At the request of Petitioner’s counsel, he prepared a report dated 02/21/13. Dr. Houser testified
Page 5 of 7
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that Decedent had COPD that was caused in part by his former coal mine employment and cited three (3)
scientific studies to support his opinion. (PX 3, p. 12-16). Dr. Houser testified that COPD is a progressive
disease that can progress even after exposure to the insulting agent has ceased and that COPD can be
multifactorial in origin or aggravation. Dr. Houser testified that there was no medical way to rule out
Decedent’s coal mine employment as a causative factor in his COPD. (/d., at 18). He testified that Decedent’s
COPD caused him to have hypoxemia, which required Decedent to be on oxygen back to at least 2001. (/d., at
20). Dr. Houser testified that Decedent’s COPD was a causative factor in his death and he did not feel that there
was any question that Decedent died a respiratory death. (/d,, at. 22). Dr. Houser testified that given the severity
of Decedent’s COPD, it would have been in existence when he left coal mining in 1989. He also stated that
there is a note in Dr. Keller’s records dated 08/06/81 noting a diagnosis of COPD at that time and that it had
been diagnosed by Dr. Choiu in 1979. (/d., at 23). Dr. Houser admitted, however that he would not have made a
diagnosis of COPD based upon the findings noted in Dr. Choiu’s report. (/d., at 36) Dr. Houser testified
Decedent could not be diagnosed with CWP. (Id,, at 40, 67) Dr. Houser did not know whether Decedent was an
above ground or underground miner at the time he formulated his opinions and admitted he did not know what
Decedent’s coal dust exposure was. (/d., at 47-52) The studies upon which Dr. Houser relied in the formulation
of his opinions primarily involved underground miners. (/d., at 54-55) He never reviewed any CT scans or chest
X-rays. (Id., at 59)

Petitioner submitted copies of Decedents check stubs from Respondent for partial years 1987, 1988 &
1989. (PX8, 9, &10) Unfortunately these stubs do not cover the full 52 weeks preceding the date of last
exposure. A review of the check stubs show that Decedent’s work hours varied over the last three years he
worked. It appears he worked between 36.25 hours a week to 38.25 hours a week at an hourly rate of $16.578.
Using the 36.25 hours/week this would calculate to an average weekly wage of $600.95,

Respondent submitted a printout from Social Security showing that Decedent’s earnings for 1988 were
$25,078.96, which Respondent calculates to be an average weekly wage of $482.29.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Decedent’s employment by
Respondent?
Issue (F): Is Decedent’s current condition of ill-being causally related to the injury?

Dr. Houser could not state that Decedent suffered from CWP. Dr. Selby testified that he did not. These
witnesses are much more qualified to render such an opinion than Dr. McCain. The Arbitrator finds that
Decedent did not suffer from CWP,

Decedent did, however suffer from COPD at the time of his death. All three medical experts who
testified in this case agreed on that point. They do not, however agree whether his exposure at the coal mines
caused or contributed to cause his condition. It is undisputed that Decedent was an extremely heavy smoker.
His cigarelte smoking history was documented at one to two packs per day for 57 years, approximately 85 pack
years. The medical records document that his treating physicians over the years concluded that his COPD was
caused by cigarette smoking. Dr. McCain and Dr. Houser opined that his coal mining caused or contributed to
his development of COPD. The Arbitrator notes that neither of these witnesses even knew whether Mr.
Anderson worked above or below ground at the mines at the time they formulated their opinions. This is a fact
which they both indicated was relevant to determining causation. In addition the studies relied upon by Dr.
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Houser deal primarily with underground miners while Mr. Anderson worked above ground while employed by
Respondent. The Arbitrator finds the testimony and opinions of Dr. Selby more persuasive in this case.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner failed to prove
by a preponderance of the evidence that Decedent had an occupational disease arising out of and in the course of
his employment and that his breathing complaints were causally related to dust exposure at the coal mine.
Petitioner has failed to prove that the current condition of ill-being, resulting in Decedent’s death, was causally
related to his employment with Respondent. Benefits are, therefore denied. All other disputed issues are moot.
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Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt D Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes I__—’ Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse I:l Second Injury Fund (§8(e}18)
SANGAMON [ ] pTD/Fatal denied
Modify D None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DENNIS CHRANS,
Petitioner, 1 6 I “r C C @ 7 8 3
VS. NO: 12 WC 31853

SPRINGFIELD PARK DISTRICT,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and notice given to all
parties, the Commission, after considering the issues of causal connection and reasonableness
and necessity of the 09/19/14 lumbar spine MRI and 09/17/14 EMG/NCV medical bills, PPD
and nature and extent, and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.

The Commission modifies the Decision of the Arbitrator only to the extent of finding that
the 09/19/14 lumbar spine MRI and 09/17/14 EMG/NCV were reasonable and necessary

treatment for the injuries Petitioner sustained in the course and scope of his employment on
10/11/11.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $485.81 per week for a period of 55-3/7 weeks, commencing October 11,
2011 through June 1, 2012 and July 8, 2013 through December 8, 2013, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $437.23 per week for a period of 75.15 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused 45% loss of use of the right foot.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $437.23 per week for a period of 25 weeks, as provided in §8(d)2 of the
Act, for the reason that the injuries sustained caused 5% loss of use of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay reasonable
and necessary medical bills as identified in Petitioner’s Exhibit 19, as provided in Sections 8(a)
and 8.2 of the Act, subject to the fee schedule, including the medical bills incurred in connection
with the MRI and EMG/NCV studies performed on September 19 and September 17, 2014,
respectively.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.

[T IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

atep.  DEC B - 2016

Kevin Lambori
KLW/bsd - ff
O: 10/18/16 e

42 Thorhas Tyrell
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CHRANS, DENNIS Case# 12WC031853

Employee/Petitioner

SPRINGFIELD PARK DISTRICT
Employer/Respondent

On 1/21/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.37% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0333 SHAY & ASSOCIATES
TIMOTHY M SHAY

1030 S DURKIN DR
SPRINGFIELD, IL 62704

0332 LIVINGSTONE MUELLER ET AL
KENNETH S BIMA

620 £ EDWARDS ST PO BOX 335
SPRINGFIELD, IL 62705



STATE OF ILLINOIS ) |:| Injured Workers® Benefit Fund (§4(d))
)SS. [] Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ second tnjury Fund (§8(e)18)
E] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION 1 6 I W C C 07 8 3

Dennis Chrans Case # 12 WC 31853
Employee/Petitioner

v. Consolidated cases: n/a
Springfield Park District

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Springfield, on August 28, 2015 and Springfield, on November 23, 2015. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those
findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?
[ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
is Petitioner's current condition of ill-being causally related to the injury?
@ What were Petitioner's earnings?
|__—_[ What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
E‘ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
D TPD D Maintenance |Z| TTD
L. What is the nature and extent of the injury?
M. [_] Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. |:| Other ___
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FINDINGS
On October 11, 2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to the accident.

In the year preceding the injury, Petitioner earned $39,675.48; the average weekly wage was $728.71.
On the date of accident, Petitioner was 46 years of age, married with 0 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $28,105.89 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $28,105.89.

Respondent is entitled to a credit of $0.00 paid under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical bills as identified in Petitioner's Exhibit 19, as provided
in Sections 8(a) and 8.2 of the Act, subject to the fee schedule, with the exception of medical bills incurred in
connection with the MRI and EMG/nerve conduction studies performed on September 19, and September 17,
2014, respectively.

Respondent shall pay Petitioner temporary total disability benefits of $485.81 per week for 55 3/7 weeks
commencing October 11, 2011, through June 1, 2012, and July 8, 2013, through December 8, 2013, as provided
in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $437.23 per week for 75.15 weeks
because the injury sustained caused the 45% loss of use of the right foot, as provided in Section 8(e) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $437.23 per week for 25 weeks because
the injury sustained caused the five percent (5%) loss of use of the person as a whole, as provided in Section
8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in ejther no change or a decrease in this award, interest shall not accrue.

m’" January 18, 2016

William R. Gallagher, Arbitrafor Date
ICArbDec p. 2

JAN 2 1 2016
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on October 11, 2011.
According to the Application, Petitioner was struck by a vehicle and sustained injuries to the
right leg and low back (Arbitrator's Exhibit 2). Respondent stipulated that Petitioner sustained a
work-related accident; however, Respondent disputed liability on the basis of causal relationship
{Arbitrator's Exhibit 1).

There were also disputes in regard to the computation of the average weekly wage and
Respondent's liability for medical expenses, specifically, medical expenses incurred with an
EMG/nerve conduction studies and an MRI there were performed on September 17, and
September 19, 2014, respectively. In regard to the average weekly wage, Petitioner alleged an
average weekly wage of $762.99 and Respondent alleged an average weekly wage of $728.71.
The basis of this dispute was whether Petitioner was required to work overtime. At trial,
Petitioner and Respondent stipulated that if overtime was required, Petitioner’s average weekly
wage was $762.99, and, if overtime was not required, Petitioner's average weekly wage was
$728.71 (Arbitrator's Exhibit 1).

Petitioner claimed that he was entitled to temporary total disability benefits for 55 3/7 weeks,
commencing October 11, 2011, through June 1, 2012, and July 8, 2013, through December 8,
2013. Respondent stipulated that Petitioner was entitled to temporary total disability benefits for
the aforestated periods of time. Because of the dispute in regard to the computation of the
average weekly wage, there was a dispute as to the appropriate rate of temporary total disability
benefits (Arbitrator's Exhibit 1).

Petitioner began working for Respondent in 2002, and, at the time the case was tried, he was a
foreman. Petitioner's primary job duty consisted of maintaining the golf courses owned and run
by Respondent. In regard to the accident of October 11, 2011, Petitioner testified that another
employee was driving a utility vehicle used on the golf course, the vehicle backed up and drove
over and up Petitioner's right leg and pinned him between it and a building. When the vehicle
pulled away, Petitioner stated that he fell, landing on some pipe that was adjacent to the building.

After the accident, Petitioner was seen in the ER of Midwest Occupational Health Associates
(MOHA) where he was seen by Dr. Gregory Clem. According to the history in the MOHA
records, Petitioner sustained injuries when a portable small work truck accidentally backed up
over his right leg. Petitioner estimated that this vehicle weighed 1,000 to 2,000 pounds. There
was no history in that record of Petitioner having fallen on pipes or having sustained a back
injury. Dr. Clem opined that Petitioner sustained a right leg contusion and recommended
Petitioner go to the ER of Memorial Medical Center (Petitioner's Exhibit 4).

Petitioner was then seen in the ER of Memorial Medical Center. According to the Memorial
Medical Center record of that date, Petitioner was "...run over in the back of RLE with a gator at
work." At that time, Petitioner had complaints of severe right leg pain as well as back pain. The
history did not contain a reference to Petitioner having fallen on any pipes. Multiple x-rays of the
right leg and foot were taken and they were all negative for fractures. An x-ray of the
translumbar spine was also taken which revealed a mild loss of height of the T12 and L1
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vertebral bodies probably degenerative with compression fractures not excluded. Petitioner was
discharged and instructed to seek treatment from his family physician (Petitioner's Exhibit 2).

Petitioner subsequently sought treatment from Dr. Jennifer Richards, his family physician. He
was initially seen by Ann Self, a Nurse Practitioner in Dr. Richards' office, on October 14, 2011.
According to the history in the record of that date, Petitioner was at work and he was trying to
get the tailgate down on one of the utility vehicles when the driver’s, of the vehicle, foot slipped
off of the clutch. The vehicle then lunged backward and pinned the Petitioner between it and a
wall. The back wheel of the vehicle pinned Petitioner's right lower leg. The record did not
contain a history of Petitioner injuring his back when he fell on some pipe. NP Self noted that x-
rays were taken which revealed possible compression fractures at T12 and L1. Petitioner advised
NP Self that most of his pain was in the right leg and not the back. NP Self's assessment was
limb pain and closed compression fractures of the L1 vertebral body (Petitioner's Exhibit 8).

At trial, Petitioner testified that, at his direction, his wife prepared an accident report on October
18, 2011, which Petitioner then signed. The report stated that Petitioner was putting the tailgate
of the vehicle down when the vehicle moved backwards catching his right foot and pinning him
against the maintenance building. There was no mention of Petitioner falling on a pipe; however,
the report stated that Petitioner sustained injuries to the "Right foot & leg, Back." (Petitioner's
Exhibit 1),

Petitioner was again seen by NP Self on October 28, 2011, and he continued to complain of both
right foot and back pain. She referred Petitioner to an orthopedic surgeon, Dr., Rishi Sharma, for
the right foot and ordered physical therapy for the back (Petitioner's Exhibit 8).

Petitioner received physical therapy at Memorial Medical Center from November 2, 2011,
through May 14, 2012. In the record of November 2, 201 1, Petitioner described the accident of
October 11, 2011, which included his landing on a pipe (Petitioner's Exhibit 5).

On November 4, 2011, Petitioner was evaluated by Dr, Sharma. Dr. Sharma opined that
Petitioner sustained a right ankle sprain with Achilles tendinopathy. He treated the condition
conservatively but, because of Petitioner's continued complaints, he ordered an MRI of the right
ankle. The MRI was performed on February 28, 2012, which revealed some ankle and subtalar
joint fluid and a possible sprain or partial tear (Petitioner's Exhibits 3 and 9).

Following his review of the MRI, Dr. Sharma referred Petitioner to Dr. Benjamin Stevens, an
orthopedic surgeon, for a second opinion. Petitioner was evaluated by Dr. Stevens on March 15,
2012. When seen by Dr. Stevens on that date, Petitioner complained of both the right ankle and
low back pain. On examination, Dr. Stevens noted that there was swelling of the right foot/ankle
and he recommended additional conservative treatment. In regard to Petitioner's back symptoms,
Dr. Stevens referred Petitioner to Dr. William Payne, an orthopedic surgeon (Petitioner's Exhibit
10).

From November, 2011, through March, 2012, Petitioner continued to be seen by NP Self. It was
on March 30, 2012, that Petitioner was seen by Dr. Richards who prescribed medications and
noted that she was coordinating his care with the other treating physicians (Petitioner's Exhibit
8).
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On March 22, 2012, Petitioner was seen by Jennifer Nichelson, a Nurse Practitioner in Dr.
Payne's office. The record of that date noted the accident of October 11, 2011, which included
Petitioner injuring his back when he fell on a pipe. She noted that Petitioner had compression
fractures of T12 and L1 which were healing and right leg pain consistent with an S| radicular
pattern. She ordered an MRI of the lumbar spine (Petitioner's Exhibit 11).

The lumbar spine MRI was performed on April 10, 2012. The MRI revealed some disc bulges
but no herniations. Petitioner was seen by Dr. Payne on April 26, 2012, and he reviewed the
MRI. Because of Petitioner's leg complaints, Dr. Payne ordered EMG/nerve conduction studies
which were performed on May 24, 2012, and were described as being normal. Dr. Payne
subsequently saw Petitioner on May 31, 2012, and noted that the EMG/nerve conduction studies
were negative. Petitioner's back symptoms had also improved and Dr. Payne stated that he would
see Petitioner on an as-needed basis (Petitioner's Exhibit 6, 7 and 11).

On June 29, 2012, Petitioner was again seen by NP Self. At that time, she continued to keep
Petitioner on restrictions and imposed a 10 pound lifting restriction, no repetitive
bending/kneeling and getting breaks from walking and standing as needed (Petitioner's Exhibit
8).

Petitioner was seen by Dr. Stevens on February 4, 2013. At that time, Petitioner informed Dr.
Stevens that he had been on light duty for several months and that his right ankle pain had not
improved. Dr. Stevens ordered some stress x-rays which he opined revealed instability. He
further opined that ankle surgery was an option but, had limited predictability. (Petitioner's
Exhibit 10).

At the direction of Respondent, Petitioner was examined by Dr. John Krause, an orthopedic
surgeon, on April 15, 2013, The purpose of this examination was to obtain an opinion as to
whether the surgery suggested by Dr. Stevens was appropriate. Dr. Krause was deposed on
January 9, 2015 (his medical report was not attached) and his deposition was received into
evidence at trial. In regard to his examination of April 15, 2013, Dr. Krause testified that
Petitioner had non-specific findings and symptom magnification and he did not observe any
instability of the right ankle on examination. While he would not recommend surgery, he could
not state that the surgical recommendation made by Dr. Stevens was unreasonable (Respondent's
Exhibit 1; pp 9-11).

Dr. Stevens performed surgery on Petitioner's right foot/ankle on July 8, 2013. The surgical
procedure consisted of a right gastrocnemius recession, right modified brostrom ligamentous
reconstruction, right tibiotalar arthrotomy right accessory band of the anterior talofibular
ligament excision at the ankle (Petitioner's Exhibit 13).

Following surgery, Petitioner continued to be treated by Dr. Stevens who authorized him to be
off work and ordered physical therapy. When Dr. Stephen saw Petitioner on December 3, 2013,
Petitioner's right ankle condition was improved. Dr. Stevens authorized Petitioner to return to
work on light duty and then to full duty effective January 6, 2014 (Petitioner's Exhibit 10).
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Petitioner was seen by Dr. Richards on December 17, 2013, and she modified his work
restrictions from a 40 pound lifting restriction to a 10 pound lifting restriction. When Petitioner
was subsequently seen by Dr. Richards on January 20, 2014, he advised that his right foot was
swelling especially after a full day at work (Petitioner's Exhibit 8).

Dr. Stevens saw Petitioner on February 11, 2014, and Petitioner advised him that he had returned
to work to full duty; however, he informed Dr. Stevens that it had been very painful for him and
that he did not believe that he could perform full work duties. Dr. Stevens noted Petitioner's right
foot was extremely tender when examined. He ordered Petitioner undergo a functional capacity
evaluation (FCE) (Petitioner's Exhibit 10).

The FCE was performed on February 25, 2014. The examiner opined that Petitioner was capable
of working between the light and medium physical demand levels. The examiner noted that
Petitioner was tolerating a full day of work but alternating between sitting, standing and walking.
The examiner opined Petitioner could lift from 10 inches with 26.5 pounds, 15 inches with 33.25
pounds, 20 inches with 34.5 pounds, overhead to 68 inches with 20 pounds, carry 50 feet with 20
pounds, and push/pull with 325 pounds or 36 pounds of force, all on an occasional basis. it was
also recommended Petitioner use stairs with a railing, reaching overhead work and 1/2 kneeling
on an occasional basis (Petitioner's Exhibit 15).

Petitioner was seen by Dr. Stevens on March 6, 2014, At that time, Dr, Stevens reviewed the
FCE. He opined that Petitioner was at MMI and released him to return to work subject to the
restrictions stated in the FCE (Petitioner's Exhibit 10).

On March 21, 2014, Petitioner was seen by Dr. Richards who also reviewed the FCE. Dr.
Richards opined that Petitioner was at MMI and also imposed permanent work restrictions
consistent with the FCE (Petitioner's Exhibit 8).

At the direction of Respondent, Petitioner was examined for the second time by Dr. Krause on
July 28, 2014. Dr. Krause opined that Petitioner could return to work without restrictions.
Further, based on the AMA Guides, Dr. Krause opined that Petitioner had an impairment of one
percent (1%) whole person lower extremity impairment based upon the Sixth Edition of the
AMA Guides. In his report, Dr. Krause then stated that this gave Petitioner a combined lower
extremity impairment of two and a whole person impairment of one (Respondent's Exhibit 1;
Deposition Exhibit 2),

At trial, Petitioner testified that Dr. Krause hurt him when he conducted the examination of his
right ankle on July 28, 2014, Petitioner stated that Dr. Krause turned/twisted his ankle to where it
was extremely painful. Petitioner's wife, Tracy Chrans, also testified when this case was tried
and stated that she was present when Dr. Krause examined Petitioner on July 28, 2014, and she
observed him twisting Petitioner’s right ankle and Petitioner's reaction to same.

Petitioner was again seen by Dr. Richards on September 9, 2014, because of increased right foot
symptoms. Dr. Richards’ record of that date noted that Petitioner had been recently examined and
that, the examining doctor forcibly manipulated Petitioner's right ankle and Petitioner stated that
the right foot/ankle pain had been worse ever since then. Dr. Richards stated that she was going
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to refer Petitioner back to Dr. Stevens and that she might consider ordering an EMG/nerve
conduction study (Petitioner's Exhibit 8).

Dr. Richards referred Petitioner to Dr. Edward Trudeau who performed an EMG/nerve
conduction study on September 17, 2014. The studies were positive for posterior tibial
neuropathy at/distal to the right medial malleolus (tarsal tunnel syndrome) that was moderately
severe and right sural neuropathy that was moderately severe (Petitioner's Exhibit 17).

Dr. Richards also ordered an MRI of Petitioner's right foot that was performed on September 19,
2014, The MRI revealed a chronic tear of some of the components of the lateral ligament
complex and also the anterior distal tibiofibular ligament (Petitioner's Exhibit 16).

Petitioner was seen by Dr. Stevens on September 24, 2014, and he reviewed the MRI (his record
did not indicate if he reviewed the EMG/nerve conduction studies). Dr. Stevens opined that the
MRI findings were not of concern and that nothing had changed in Petitioner's overall condition.
He stated that he would defer to the FCE for determination of Petitioner's limitations (Petitioner's
Exhibit 10).

Dr. Richards subsequently prepared a letter dated December 30, 2014, in which she explained
why she ordered the EMG/nerve conduction studies in September, 2014, The primary basis for
her ordering the test was because of the "forcible manipulation” of Petitioner's ankle during the
IME examination. She stated that it was within the scope of her practice to order such a study
because Dr. Stevens would like to have this information prior to seeing a patient so that he could
properly evaluate the patient (Petitioner's Exhibit 18).

Petitioner was seen by Dr. Richards for the last time on April 20, 2015. At that time, Dr.
Richards opined that Petitioner was at MMI and specified the permanent restrictions as being no
shoveling, no walking on wet, icy, muddy or slippery slopes; stairs if less than 10 per flight
(occasionally only); needs to sit every 15 minutes of every two hours (not driving); stay on even
ground; if below 32°, cannot be outside more than 13 minutes; if 33 to 39°, can be cutside max
of 45 minutes: and if 40° or over, then there were no restrictions (Petitioner's Exhibit 20).

At the direction of Respondent, Petitioner was examined again examined by Dr. Krause on June
22, 2015. In connection with his examination of Petitioner, Dr. Krause reviewed up-to-date
medical records provided to him by Respondent. In his report, Dr. Krause opined that there was
not a causal relationship between Petitioner's current symptoms which he related to the
"abundant treatment" Petitioner had received despite minimal findings. He also opined Petitioner
was at MMI, but disagreed with the restrictions stated in the FCE. He recommended Petitioner
undergo another FCE at the Work Center for a more accurate assessment. He commented that:
"Any restrictions the patient has are a consequence of his treatment and not a consequence of his
injury.” (Respondent's Exhibit 2; Deposition Exhibit 1).

Dr. Richards testified live when the first part of this case was tried on August 28, 2015. Dr.
Richards' testimony was consistent with her medical records. In regard to the MRI and
EMG/nerve conduction studies ordered by her in September, 2014, Dr. Richards stated that she
ordered them so as not to delay Petitioner's care and treatment.
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On cross-examination, Dr. Richards agreed that when Dr. Stevens saw Petitioner on September
24, 2014, that he opined that there were no changes and that Petitioner was still at MMI and
could work within the restrictions stated in the FCE. Dr. Richards also agreed that Dr. Stevens
reviewed the MR, but not the EMG/nerve conduction studies.

Dr. Krause was deposed on January 9, 2015, in regard to his examinations of Petitioner of April
15, 2013, and July 28, 2014. Dr. Krause was again deposed on August 14, 2015, in regard to his
examination of June 22, 2015, Dr. Krause's deposition testimony (both depositions) was received
into evidence at trial.

In regard to his initial examination of April 15, 2013, Dr. Krause testified that while he would
not perform surgery on Petitioner's right foot/ankle, he could not state that Dr. Stevens' surgical
recommendation was unreasonable. When Dr. Krause saw Petitioner on July 28, 2014, he opined
that all of the medical treatment Petitioner had received to date was reasonable and appropriate.
Dr. Krause also testified that he performed an AMA impairment rating based upon the Sixth
Edition of the AMA Guides and that based upon same, that Petitioner had a one percent (1%)
whole person impairment (Respondent's Exhibit 1; pp 12-14).

Dr. Krause was cross-examined at length in regard to his AMA impairment rating, Dr. Krause
stated that he had received formal training in performing AMA impairment ratings based on the
Fourth Edition, but not on either the Fifth or Sixth Editions. Dr. Krause did not ask Petitioner
how his pain complaints interfered with activities of daily living, he even though the Sixth
Edition states that when an individual has "sensory deficits" that the evaluator should inquire as
to how the deficit or pain interferes with performance of daily activities. Dr. Krause did not use a
goniometer when measuring Petitioner's range of motion even though its use was recommended
by the Sixth Edition. Dr. Krause did not perform a pin prick test to determine if Petitioner's
complaints were consistent with the dermatomal pattern even though this test was recommended
in the Sixth Edition (Respondent's Exhibit 1; pp 21-22, 26-31, 38-39).

When Dr. Krause was deposed on August 14, 2015, he testified that the treatment Petitioner had
received was reasonable and necessary, with the exception of the MRI and EMG/nerve
conduction studies performed in September, 2014. This was primarily because Petitioner already
had multiple studies performed and Dr. Stevens opined that the nerve conduction studies did not
add a whole lot to the case (as previously noted herein, Dr. Stevens actually reviewed the MRI
and opined that it was of little or no significance). In regard to Petitioner's work restrictions, Dr.
Krause testified that the only restrictions that Petitioner would have would be the ability to stand
for 30 minutes when followed by sitting for 30 minutes (Respondent's Exhibit 2; pp 11-14).

At trial, Petitioner testified that he still had pain in the mid to lower portion of his back that goes
into his legs. The symptoms are worsened by twisting or bending. Petitioner admitted to having a
prior back problem in 2004 to 2006 that required some injections; however, he stated that he had
fully recovered from those prior back issues and had no symptoms immediately prior to the
accident of October 11, 2011.

Petitioner testified that he still has complaints of pain in his right foot/ankle and that he
occasionally wears a brace on his ankle. He stated that his foot is numb virtually all of the time,
that he has a burning sensation in his heel, and walking uphill or on uneven surfaces is extremely
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difficult for him. Petitioner also testified that he attended a meeting at work in April, 2015, and
reviewed a description of his various job duties with Respondent. This description was received
into evidence at trial and Petitioner identified eight tasks which he could perform and 16 tasks
which he could no longer perform because of his injuries (Petitioner’s Exhibit 21). Based on this,
it was determined that Petitioner could not perform cup changing, irrigation repair,
planting/removing of trees or plants, tree trimming, weed eating, moving blocks, raking, bending
and pushing of spreaders.

Dan Crumrein testified on behalf of the Respondent at trial. Crumrein is Petitioner's immediate
supervisor and was present at the meeting in April, 2015, when Petitioner's job duties and
restrictions were reviewed. He stated that he does observe Petitioner working approximately two
hours every week and has not seen Petitioner experiencing any difficulty.

Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The_Arbitrator concludes that Petitioner's current condition of ill-being is causally related to the
accident of October 11, 2011, with the exception of the compression fractures of T12 and L1.

In support of this conclusion the Arbitrator notes the following:

The fact that Petitioner sustained a serious injury to his right foot/ankle that required extensive
medical treatment including surgery was not disputed.

There was no question that Petitioner had back symptoms that pre-existed the accident of
October 11, 2011, Petitioner testified that his prior back symptoms had resolved prior to the
accident and, following the accident, Petitioner was treated for low back pain. However, there
was no medical evidence that clearly stated that the compression fractures of T12 and L1 were,
in fact, related to the accident of October 11, 2011.

The Arbitrator noted that Respondent disputed whether Petitioner fell on some pipe that was on
the ground at the time of the accident. However, resolution of that factual dispute is not critical
to determine this issue.

In regard to disputed issue (G) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's average weekly wage was $728.71.

In support of this conclusion the Arbitrator notes the following:

As noted herein, Petitioner and Respondent agreed that this dispute was based on whether or not
Petitioner was required to work overtime. If it was found that Petitioner was required work

overtime, the parties stipulated that the average weekly wage was $762.99 and, if Petitioner was
not required to work overtime, that the average weekly wage was $728.71.
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The only evidence tendered regarding the average weekly wage was Petitioner's wage statement.
There was no testimony as to whether overtime was required or not.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable
and necessary and that Respondent is liable for payment of the medical bills incurred therewith,
with the exception of the MRI and EMG/nerve conduction studies performed on September 19,
and September 17, 2014, respectively.

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 19, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule, with the
exception of the medical bills incurred in connection with the MRI and EMG/nerve conduction
studies performed on September 19, and September 17, 2014, respectively.

In support of this conclusion the Arbitrator notes the following:

he_Arbitrator is not persnaded by_Dr. Richards’ opinion that the test were because of her belief
that Dr. Stevens would want this information to properly evaluate and treat Petitioner. When Dr.
Stevens saw Petitioner on September 24, 2014, he stated that the MRI findings were of no
concern, It appears Dr. Stevens did not review the EMG/nerve conduction studies and may have
been unaware that they were even performed.

The Arbitrator is uncertain as to why Dr. Richards’ would have attempted to speculate as to what
tests Dr. Stevens would want/need. It is more practical that Dr. Stevens, a treating physician,
would choose to order tests himself.

The Arbitrator also notes the opinion of Dr. Krause that the studies were not necessary; however,
this is not the primary reason for the Arbitrator’s ruling.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

Based upon the stipulations of the parties at trial, Petitioner is entitled to temporary total
disability benefits of 55 3/7 weeks commencing October 11, 2011, through June 1, 2012, and
July 8, 2013, through December 8, 2013,

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of
45% loss of use of the right foot and five percent (5%) loss of use of the person as a whole.

In support of this conclusion the Arbitrator notes the following:

In his medical report of July 28, 2014, Dr. Krause opined that Petitioner had an impairment
rating of one percent (1%) whole person lower extremity impairment which he stated was a
combined lower extremity rating of two and a whole person impairment of one. When he was
deposed, Dr. Krause opined that Petitioner had a one percent (1%) whole person impairment.
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The preceding makes it difficult for the Arbitrator to make a determination as to Dr. Krause's
opinion as to an impairment rating.

On cross-examination, Dr. Krause admitted that he had not been trained in performing
impairment ratings using the Sixth Edition of the AMA Guides. The Arbitrator acknowledges
that there is not a requirement that a physician performing such impairment rating examinations
be certified; however, on cross examination, Dr. Krause admitted that he did not foliow several
directives stated in the Sixth Edition of the AMA Guides when he performed his examination of
Petitioner. Based on the preceding, the Arbitrator gives this factor no weight.

Petitioner worked as a foreman for Respondent and his primary responsibilities were maintaining
golf courses owned and run by Respondent. While Petitioner has returned to work, there are a
significant number of job duties ordinarily associated with Petitioner's position which he can no
longer perform because of his injuries. The Arbitrator gives us factor significant weight.

Petitioner was 46 years of age at the time of the accident. Petitioner will have to live with the
effects of the injuries he sustained for the remainder of his working and natural life. As
previously noted, Petitioner is precluded from performing many of the job tasks generally
associated with his job and he will have to deal with this until the time he retires. The Arbitrator
gives this factor moderate weight.

There was no evidence that this injury will have any effect on Petitioner's future earning
capacity. The Arbitrator gives this factor no weight.

In regard to Petitioner's low back injury, Petitioner still has subjective complaints; however, the
medical records indicated that he sustained a sofi tissue low back strain/sprain. As aforestated,
the Arbitrator found the vertebral fractures of T12 and L1 not to be related to the accident.

Petitioner sustained a serious right ankle injury which required extensive medical treatment
including surgery. Based upon the FCE as well as the opinions of Dr. Stevens and Dr. Richards,
Petitioner has significant work/activity restrictions because of the injury he sustained.

The Arbitrator is not persuaded by the opinion of Dr. Krause that Petitioner can work either with
no restrictions or minimal restrictions. The Arbitrator gives this factor significant weight.

N

William R. Gallagher 4
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STATE OF ILLINOIS ) Affirm and adopt D Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denicd
D Modify |Z| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Procopio Rosillo, y 8
Petitioner, 1 6 I W C C 0 7 4
Vs, NO: 13 WC 10759

City of Chicago,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of nature and extent of Petitioner
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 25, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: DEC 6 -~ 2016
KWL/ Kevin W. Lamborn

11/29/16 .
- T e Tl

’Th})mas J. TyrrelU /

T’% L‘ﬂﬂﬁw‘w%ﬂw%_

Michae} J. Brennan’




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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ROSILLO, PROCOPIO Case# 13WC010759
Employee/Petitioner
CITY OF CHICAGO

Employer/Respondant

On 5/25/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest 0 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANCFF
JUNIRA A CASTILLO

1 N LASALLE ST SUITE 2600

CHICAGO, IL 60602

0010 CITY OF CHICAGO LAW DEPT
STEPHANIE LIPMAN

30 N LASALLE 5T SUITE 800
CHICAGO, IL. 80602



STATE OF ILLINOIS ) D Injured Workers' Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (38(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

BIWCCO0784

NATURE AND EXTENT ONLY1

Procopio Rosillo Case#13 WC 10759
Employee/Petitioner

v, Consolidated cases: n/E
City of Chicago

Employer/Respondent

Ee_only &i_s;ﬁted is;éﬁe is .tllle nﬁture aﬁci éxtent"ot.‘ the injury: An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Carlson, Arbitrator of the Commission, in the city of Chicago, on 4/7/16. By stipulation, the parties agree:
On the date of accident, 5/29/12, Respondent was operating under and subject to the provisions of the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $66,752.31, and the average weekly wage was $1,283.70.
At the time of injury, Petitioner was 66 years of age, married with 0 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

Respondent shall be given a credit of $5,135.04 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $5,135.04.

'

{CArbDecN&E 2/10 100 W. Randoloh Street #8-200 Chicago, IL 60601 312/814-6611 Tollfree 866/332-3033  Web site: www.iwee. il.gov
Downstate offices: Collinsville 618/346-3450 FPeoria 309/671-3019 Roclford 815/987-7292 Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $695.78/week for a further period of 7.6 weeks, as provided in
Section 8 of the Act, because the injuries sustained caused a loss of 20% of the left middle finger.

Respondent shall pay Petitioner compensation that has accrued from through , and shall pay the
remainder of the award, if any, in weekly payments.

The petitioner fractured the distal phalanx of his middle finger with a nail plate avulsion injury that occurred in
the course and scope of his employment with respondent. He testified that the top third of the finger is now
numb. He returned to work, full duty, after the injury as a laborer.

Neither party entered an impairment rating into evidence. (i) This does not preclude an award for permanent
partial disability. (ii) The petitioner returned to his usual and customary position. The Arbitrator places great
__weight to this factor. (iii) The petitioner was 66 years old on the date of injury The Arbitrator places some
weight on this. (iv) The petitioner had no loss of earnings. The Arbitrator gives weight to this factor. (V) The
evidence of disability is corroborated by the treating medical records. The Arbitrator gives greatest weight to
this factor.

The respondent will pay an outstanding bill to Midland Orthopedics, directly to the provider, an outstanding bill
of $1,726.32 pursuant to the fee schedule.

As a result of the injuries sustained the petitioner is to have and to receive 7.6 weeks at a weekly rate of $695.78
from the respondent because he sustained a loss 0f 20% of the left middle finger.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Netice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

s2514

Sigrstu?e of Arbitrator Date

MAY 2 5 2016

ICAtbDecN&E p2



14 WC 14664

Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) |:| Injured Workers® Benefit Fund (§4(d))
) SS. @ Affirm with changes D Rate Adjustment Fund {§8(g))
COUNTY OF KANE ) I:l Reverse D Second Injury Fund (§8(e}18)
[ ] pTD/Fatal denied
D Modify [down] m None of the above
BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Margo Kopp,
Petitioner,
Vs, NO: 14 WC 14664
Presence St. Joseph Hospital, 1 6 I w C C @ i? 8 5
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causation, medical expenses and
temporary total disability, and being advised of the facts and {aw, affirms the Decision of the
Arbitrator with changes as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

The Commission corrects the decision of the Arbitrator at p.2 of the form decision to show
that Petitioner is entitled to temporary total disability from 6/19/14 through 3/9/15, for a period
of 37-5/7 weeks (not 37-4/7 weeks). This period was correctly noted as 37-5/7 weeks at p.8 of
the “Addendum to the Decision of the Arbitrator.”

All else is otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed 11/17/15, with corrections, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: DEC 7 - 2016
o: 10/25/16

TIT/pmo
51

Michael Q Brennan ’

b b (oA,

Kevin W. Lamborn/



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

KOPP, MARGO Case# 14WC014664

Employee/Petitioner

PRESENCE ST JOSEPH HOSPITAL 16Ty COQ 85

Employer/Respondent

On 11/17/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.33% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

1558 LEAHY, JAMES P
1275 DAVIS RD
ELGIN, IL 60123

2965 KEEFE CAMPBELL BIERY & ASSOC
SEAN BROGAN

118 N CLINTON ST SUITE 300

CHICAGO, IL 60661
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e ) |:| Injured Workers™ Benefit Fund (§4(d))
)SS. [_] Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) [ ] second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
MARGO KOPP Case # 14 WC 14664
Employee/Petitioner
V. Consolidated cases:
PRESENCE ST. JOSEPH HOSPITAL
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Arbitrator Jessica Hegarty, Arbitrator of the Commission, in
the city of Elgin, on 07/14/2015. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those {indings to this document.

DISPUTED ISSUES

A. |____| Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
I:] What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

I:l What was Petitioner's age at the time of the accident?

r_—, What was Petitioner's marital status at the time of the accident?

T T ERQrm@BoOw

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. [ ]1s Petitioner entitled to any prospective medical care?

L. E] What temporary benefits are in dispute?
CJTPD <) Maintenance X 1D

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. I:l Other

[CArbDecl9¢b) 2/10 100 W, Randolph Street #8-200 Chicago, IL 60601 312:814-6611 fﬂ”ﬁ'eu 866/352-3033  Web site: www.iwee il gov
Downstate offices: Collinsville 618/346-3450 Peoria 300/671-3019  Rockford §15/987-7292  Springfield 217/785-7084




On the date of accident, 11/08/13, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $64,293.32: the average weekly wage was $1,236.41.

On the date of accident, Petitioner was 58 years of age, single with 0 dependent children.

Respondent /ras not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $24,116.48 (non-occupational disability benefits) for TTD,

5 for TPD, § for maintenance, and $ for other benefits, for a total credit of $24,116.48.
Respondent is entitled to a credit of $ under Section 8(j) of the Act.
ORDER

1. Respondent shall pay Petitioner temporary total disability benefits of $824.28/'week for 37 4/7ths wecks, commencing 06/19/14 through
03/09/15, ns provided in Scction 8(b) of the Act.

2. Respondent shall pay Petitioner maintenance benefits of $824.28/week for 18 & 1/7ths wecks commencing 03/10/15 through 07/£4/15, as
provided in Scction 8(a) of the Act,

3. Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, as follows:

- Presence St. Joscph Hospital § 1,202.00
- Suburban Orthopaedics $32,081.80
- Essential Testing LLC § 566.37
- Elgin Internal Medicine $ 337.00
- Ashton Surgical Center $31,564.48

Ouak Brook Anesthesiologists, Lid. $ 198745

Advocate Sherman Hospital $28,586.70

-Enhanced Medical Imaging $ 2,320.00
- Prescription Partners § 1,790.98
- Metro Healsh Solutions $ 2,988.79

as provided in Sections 8(a) and 8.2 of the Act

4. Respondent shall be given a credit for any and all reasonable and related medical benefits paid through group insurance
per parties stipulation and Responrdent shall hold the Petitioner harmless from any claims through group insurance of the scrvices
for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal resulls in either no change or a decrease in this award, interest shall not accrue.

% 2 /%7’"' gi 11/3/15

NOV 1 7 2015

ICArbDec19(b)
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BEFORE THE WORKERS' COMPENSATION COMMISSION

IN THE STATE OF ILLINOIS
MARGO KOPP, )
Petitioner, )
)
VS. ) No. 14 WC 14664
) Kane County
PRESENCE ST. JOSEPH HOSPITAL, )
Respondent. )

ADDENDUM TO THE DECISION OF THE ARBITRATOR

On July 14, 20185, this matter proceeded to hearing pursuant to Section 19(b) of the Illinois
Workers’ Compensation Act (the “Act”™) before Arbitrator Jessica A. Hegarty in Elgin,
Illinois.

The disputed issues with respect to 14 WC 14664 are:
e Causal Connection;
s Medical Bills;
o TTD;
s Maintenance.

FINDINGS OF FACT

Margo Kopp (“Petitioner”) began working as a registered nurse on the oncology and
renal floor of Presence St. Joseph Hospital (“Respondent”) in 2005. (T. 8-9.).

Petitioner’s work duties include taking vital signs, assisting with patient bed mobility,
transferring patients from the bed to a standing position, transferring patients to the
commode, lifting and carrying equipment, pushing medication carts, and pushing a 50
pound “crash cart”. (PX#3, FCE).

Petitioner testified she was speaking with a coworker in the medication room on
November 8, 2013 when the back of her non-dominant left arm was struck by a door
that was being opened by another nurse. (T. 14.) She testified she felt immediate pain
from the top of her left shoulder extending down to her left elbow. (T. 15.)

Petitioner testified her left shoulder was symptomatic before the November 8, 2013
incident. (T. 38.) Petitioner started having problems with her left shoulder in July,
2012 and had been under the care of Dr. Richard Baley and the nurses at his practice
since that time..(T. 32.). Petitioner participated in physical therapy two to three times
per week for four to six weeks in 2012 by order of Dr. Baley and she missed a couple of
months of work in 2013 due to her left shoulder condition. (T. 33, 37.) She was referred
to Dr. Ankur Chhadia in 2013. (T. 36.) She testified she returned to her full duties in
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July 2013, but was still having problems with her left shoulder and left arm, including
pain and difficulty with movement. (T. 12, 38.)

Pre-Accident Medical Treatment

On July 20, 2012, Petitioner presented to Nurse Anne Maynard of Elgin Internal
Medical Associates. She complained of left shoulder and upper arm pain lasting one
week. She noted the pain was predominantly on the top of her shoulder but it radiated
down to the biceps. On exam, she had full range of motion of the left shoulder and arm.
She was diagnosed with left shoulder and right wrist pain. She was prescribed
Diclofenac, and the nurse recommended physical therapy, no heavy lifting at work, and
an MRI of the left shoulder if her symptoms persisted. (PX #4.)

On August 23, 2012, Petitioner followed up with Nurse Maynard complaining of
intermittent left shoulder pain radiating to the biceps/triceps area as well as pain in her
upper back, posterior neck, and right wrist. She stated her pain was worse with external
and internal rotation of the shoulder.

On March 8, 2013, Petitioner presented to Dr. Baley who noted Petitioner had been
diagnosed with rotator cuff syndrome. He further noted physical therapy had provided
some improvement. Dr. Baley diagnosed left shoulder joint pain. Antivert was
prescribed, and the doctor recommended an MRI of the left shoulder from an
orthopedist, (Id.).

On April 17, 2013, Petitioner presented to Dr. Ankur Chhadia at Suburban Orthopaedics
with complaints of left shoulder pain that “comes and goes”. She stated her symptoms
started in July 2012, and were not related to an accident or injury. Petitioner was
diagnosed with left shoulder bursitis/tendonitis with a possible rotator cuff tear. Dr.
Chhadia recommended an MRI of the left shoulder, over-the-counter anti-
inflammatories, cryotherapy, and physical therapy. (PX #3.)

On April 18, 2013, an MRI of the left shoulder was completed at Enhanced Medical
Imaging. Petitioner presented with chronic shoulder pain and assessed moderate
degenerative arthritic changes in the acromioclavicular joint along with a type III
acromion giving rise to moderate impingement with moderate tendinopathy involving
the supraspinatus and infraspinatus tendons. The radiologist noted a partial substance
tear involving the distal supraspinatus tendon, which extended to the outer surface.
There were no signs of a complete full-thickness rotator cuff tear or a labral injury. (1d.)

On April 22, 2013, Petitioner returned to Dr. Chhadia who noted the MRI showed a
partial-thickness rotator cuff tear. A Triamcinolone injection was administered into the
the left shoulder, and Petitioner’s work restrictions were changed to no lifting more than
20 pounds for two weeks. (Id.).



Kopp v. Presence St. Joseph Hospital, 14 WC 14664 1 6 I %51 C C @b‘? 8 5

On May 8, 2013, Petitioner followed up with Dr. Chhadia reporting that the
corticosteroid injection did not help. Petitioner denied numbness and tingling. She
further reported her pain started on the lateral side of the left shoulder and went down
to the left biceps. X-rays of the cervical spine revealed advanced degenerative disc
disease. Petitioner was additionally diagnosed with cervical degenerative disc disease,
disc bulge, and radicular pain. The doctor recommended an MRI of the cervical spine
and upper extremity EMG and re-instituted Petitioner’s off-work restrictions for two
weeks. {Id.),

On May 15, 2013, Petitioner began physical therapy at Sherman Health. (PX #6.)

On May 30, 2013, Dr. Chhadia restricted Petitioner from working until June 18, 2013.
(1d.).

On July 19, 2013, Petitioner returned to Dr. Chhadia. She stated she continued to
experience left shoulder pain, but she could bare it and wanted to return to work.
Petitioner reported that anti-inflammatory medication was helping with her pain. Her
physical examination and diagnoses were the same as previous visits. The doctor
issued a full-duty release effective July 23, 2013. (Id.).

Post-Accident Medical Treatment

On November 8, 2013, Petitioner presented to Dr. Maria Vlahos at Presence Saint
Joseph Hospital Occupational Health Services complaining of left shoulder and arm
pain. Petitioner reported another employee pushed open a heavy door that struck the
posterolateral aspect of her left shoulder and upper arm. She had immediate pain in her
shoulder radiating down into her left upper arm and elbow. She denied numbness or
tingling. Her medical history included a partial rotator cuff tear in her left shoulder in
April 2013, C4-6 disc compression, C3-4 disc bulge, and pinched ulnar nerves in the
bilateral elbows.

On exam, complaints of tenderness to palpation over the anterior glenohumeral joint
area as well as the scapular spine and over the supraspinatus muscle, were noted. There
was mild swelling and slight bruising along the posterior aspect of the upper arm along
the triceps. X-rays showed mild degeneration of the acromioclavicular joint, x-rays of
the left humerus were normal. Petitioner was diagnosed with acute contusion to the left
shoulder and left upper arm. Dr. Vlahos advised Petitioner to continue taking Voltaren
for pain. She was given work restrictions of no lifting, pushing, or pulling over five
pounds with her left arm and no work above shoulder level with her left arm. (PX #2).

On November 14, 2013, Petitioner returned to Dr. Vlahos. She reported difficulty
abducting her arm out to shoulder level, and she was having pain across the top of the
shoulder and the supraspinatus muscle. Dr. Vlahos advised Petitioner to follow up with
her orthopedic surgeon and continue Voltaren. Her work restrictions were continued,
and she was discharged from occupational health. (Id.).

3
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On November 18, 2013, Petitioner returned to Dr. Chhadia who diagnosed her with a
left shoulder contusion. Physical therapy and medications were prescribed, and
Petitioner was placed on light-duty work restrictions. (PX #3.)

On January 27, 2014, Petitioner returned to Dr. Chhadia. She stated physical therapy
was helping. Petitioner reported she has pain on the top of her left shoulder and the pain
sometimes goes down the left shoulder. She reported that after physical therapy she has
some tingling on the left hand. Dr. Chhadia opined there was a possibility the rotator
cuff tear was worsening. An MRI was ordered, and her work restrictions were

continued. (Id.)

On February 7, 2014, an MRI of the left shoulder was completed at Enhanced Medical
Imaging and compared to the April 18, 2013 study. The radiologist noted “a very small
insertional tear is suggested which conceivably be full-thickness but just a few mm in
size.” The radiologist further noted the focus of that fluid signal was not definitively
identified on the previous exam. There were also findings of mild tendinosis of the
supraspinatus and the musculotendinous junction. (Id.)

On February 12, 2014, Petitioner returned to Dr. Chhadia. The doctor noted the
February 2014 MRI showed a very small complete tear of the supraspinatus tendon. He
opined there was progression of the rotator cuff tear since the new injury at work based
on Petitioner’s history, exams, and MRI. Dr. Chhadia recommended left shoulder
arthroscopic rotator cuff repair, subacromial decompression, and either a biceps
tenotomy or tenodesis. Her work restrictions were continued. (Id.).

On March 31, 2014, Petitioner presented to Dr. Lawrence Lieber of M&M Orthopaedics
for an independent medical examination (“IME”). Dr, Lieber’s exam and subsequent
findings are discussed below.

On April 9, 2014, Petitioner returned to Dr. Chhadia. The doctor reviewed the IME
report and indicated he strongly disagreed with its findings. Dr. Chhadia opined there
was worsening of the rotator cuff tear both clinically and on the MRI since the work
injury. Surgery was recommended again. (PX #3.)

On June 19, 2014, Dr. Chhadia performed surgery on Petitioner consisting of left
shoulder arthroscopic rotator cuff repair, subacromial decompression, and biceps
tenotomy. (PX.#1 pg. 21). Dr. Chhadia took Petitioner off work after the surgery and
prescribed post-surgical physical therapy to begin on June 27, 2014.

On August 20, 2014, Petitioner returned to Dr. Chhadia. She reported persistent pain
throughout the anterior shoulder and deltoid with some intermittent numbness and
tremors in the phalanges. Her work restrictions were continued. (Id.)

On September 2, 2014, Dr. Lieber authored an addendum to his IME report. Dr.
Lieber’s addendum is discussed below.
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Petitioner followed-up with Dr. Chhadia on September 24, October 22 and November
19, 2014. Her off duty work restrictions were continued. (PX #3.)

On December 17, 2014, Petitioner returned to Dr. Chhadia reporting that she continues
to have difficulty engaging in activities of daily life. She also reported intermittent bouts
of numbness and tingling in her left upper extremity, but that these episodes are rare.
The doctor modified her work restrictions consisting of no lifting with the left arm over
one pound. (Id.).

On January 14, 2015, Petitioner returned to Dr. Chhadia. She stated physical therapy
had given her 85-90% improvement with range of motion, but she needed to work on
strengthening as she was not fully able to carry 50 pounds. The doctor ordered an MRI
of the shoulder to assess residual pain and weakness, and he noted he would plan for
full duty/MMI in four to eight weeks. Her light-duty work restrictions were continued.
(1d.).

On January 19, 2015, an MRI of the left shoulder was completed at Enhanced Medical
Imaging. The rotator cuff appeared intact with no evidence of re-tearing. (Id.).

On January 30, 2015, Petitioner followed up with Dr. Chhadia. She complained of
minimal discomfort in her left shoulder. The doctor noted Petitioner's MRI showed no
rotator cuff tear. Her work restrictions were continued. (Id.).

On March 3, 2015, Petitioner underwent a Functional Capacity Evaluation (“FCE") at
Suburban Physical Therapy. The therapist opined Petitioner demonstrated the ability to
perform within the light physical demand level and that the results of the evaluation
were valid based on Petitioner's consistency of effort. (Id.).

On March 9, 2015, Petitioner followed up with Dr. Chhadia. She complained of
intermittent sharp pains through the anterior left shoulder into the deltoid as well as
occasional numbness through the forearm. The FCE results were discussed, and Dr.
Chhadia opined permanent light-duty restrictions were appropriate. The doctor further
opined Petitioner had reached MM1. (Id.).

Dr. Lieber IME

On March 31, 2014, Petitioner presented to Dr. Lawrence Lieber of M&M Orthopaedics
for an independent medical examination (IME). She reported her left shoulder was
struck by a door on November 8, 2013. She also stated she fell in April 2013, injured her
left shoulder, and her left shoulder was still bothering her on November 8, 2013. She
complained of left shoulder pain and difficulty with overhead activity as well as stiffness,
weakness, and numbness in the left shoulder and arm. On exam, she had positive
impingement signs. There was no swelling or popping. Dr. Lieber reviewed the actual
February 2014, MRI study and noted it showed rotator cuff tendinopathy, fluid
collection, acromioclavicular joint arthritis, and the absence of a frank tear. Dr. Lieber

5
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noted there was no evidence of a significant change in pathology compared to the April
2013 MRI. The doctor assessed rotator cuff tendinitis, acromioclavicular joint arthritis,
and a contusion of the left shoulder. He opined Petitioner’s findings were related to pre-
existing degenerative abnormalities within the left shoulder area that were present on
the April 2013, MRI. He further opined there was no evidence that the November 8,
2013 event caused any abnormalities within the left shoulder rotator cuff and that she
did not require surgery. Lastly, the doctor opined Petitioner had reached maximum
medical improvement (MMI) and could return to full employment without restrictions.
(RX #1.)

On September 2, 2014, Dr. Lieber authored an addendum to his IME report. Following a
review of the left shoulder MRI studies from April 18, 2013 and February 2, 2014, the
doctor opined there was no significant interval change in rotator cuff pathology or
abnormalities within the shoulder. The doctor disagreed with Dr. Chhadia’s opinion that
the February 2014 MRI confirmed evidence of a very small complete rotator cuff tear.
Dr. Lieber opined there was no definitive complete rotator cuff tear and there was no
evidence of any acute abnormality within the left shoulder area that could be related to
the November 2013 event. (RX #2.)

Dr. Chhadia Testimony

Dr. Chhadia testified via deposition on September 30, 2014. (PX #1.) The doctor
testified Petitioner’s left shoulder symptoms began as early as July 2012 and were not
linked to a traumatic event. (Id. at 27.) He also testified Petitioner’s left shoulder
complaints were likely chronic by the time he first examined her in April 2013.(Id. at
31). The doctor confirmed Petitioner was still complaining of left shoulder pain when he
released her to full-duty work on July 19, 2013. (Id. at 37-38). The doctor also testified
he did not discharge Petitioner from his care on July 19, 2013, nor did he find she had
reached MMI. (1d. At 39-40). According to his testimony, the February 7, 2014 MRI of
Petitioner’s left shoulder showed a full-thickness tear of the supraspinatus whereas the
April 18, 2013 MRI of the left shoulder showed a partial-thickness tear. (Id. at 19). The
doctor testified that he was able to view the tear as he performed the arthroscopic repair
which he described as a tear of the supraspinatus tendon, a full thickness crescent-
shaped tear with minimal retraction in the mid-section approximately 2 to 3 centimeters
in width, which would be a moderate, approaching a large-sized tear (Id. At 21-22). He
testified that the arthroscopic findings show the tear to be slightly larger than the second
MRI findings would have suggested. (Id.).

The doctor opined the November 8, 2013 work accident contributed to and caused a
full-thickness rotator cuff tear which required surgery. (Id. at 24).

Post-MMI

Though her employment was terminated in January 2015, Petitioner testified she called
Respondent on March 14, 2015 after Dr. Chhadia imposed permanent restrictions to

6
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inquire whether her restrictions could be accommodated. (T. 20-21, 44). She further
testified she started speaking with vocational counselors from Unum, the administrator
of Respondent’s employee benefits programm, about reapplying for a position with
Respondent. (T. 25-27, 40). She testified she worked with Unum to update her resume
and thereafter began visiting prospective employer’s websites as well as indeed.com to
search for employment opportunities. (T. 28-29). She testified she and the Unum
representatives identified several categories of jobs for which was qualified, such as a
nurse case manager, triage nurse, and case manager. (T. 41). She testified she did not
begin applying for jobs until July 2015. (T. 43). She also testified she interviewed with
MedCorp for a triage quality nurse position and was waiting to hear back, and she had
an upcoming interview with Bickford, an assisted living memory care center in St.
Charles, Illinois. (T. 29-30). She testified both jobs are within Dr. Chhadia’s
restrictions. (T. 30). The parties stipulated that Petitioner was paid $24,116.48 in short-
and long-term disability benefits through Respondent’s group plan.

CONCLUSIONS OF LAW
Casual Connection

The Arbitrator finds, after a careful review of the evidence contained in the record, that
Petitioner has established that her current condition of ill-being is causally related to the
November 8, 2013, work accident.

Petitioner’s prior, non-work-related left shoulder condition was managed with physical
therapy, pain medications, and time off from work in 2012 and 2013.

Petitioner’s April 18, 2013, pre-work injury MRI showed a partial substance tear
invelving the distal supraspinatus tendon, which extended to the outer surface. There
were no signs of a complete full-thickness rotator cuff tear or a labral injury. (PX #3).

The Arbitrator adopts the opinions of Petitioner’s treating surgeon, Dr. Chhadia who
testified that the November 08, 2013 work injury contributed to and caused the full
thickness rotator cuff tear in Petitioner’s left shoulder. (PX#1, pg. 24). The doctor
explained that although Petitioner did have a prior shoulder condition, it had “fairly
resolved with non-operative treatment”. Petitioner had gone back to work for
approximately four (4) months and was not treating with him for any persisting
symptoms until she sustained the work injury. (Id. at p. 24-25). The doctor testified the
post-accident MRI findings, and arthroscopic findings, showed a full thickness,
crescent-shaped tear of supraspinatus tendon with minimal retraction in the mid-
section approximately 2 to 3 centimeters in width, which the doctor indicated was a
moderate, approaching a large-sized tear. (PX. #1,. 21-22). The doctor noted that the
arthroscopic photo that he took during the surgery clearly shows a full thickness tear
(Id.).
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Although Dr. Chhadia had discussed rotator cuff surgery with Mr. Kopp as a “potential
future option” since he first began treating her in May of 2013, he testified it was his
opinion that Petitioner would not have required surgery if the November 08, 2013
injury had not occurred (PX#1, pg. 29). Regarding the biceps portion of the surgery, it
was his opinion that the biceps condition was re-aggravated by the injury becoming
symplomatic to the point it was reasonable to address it at the time of surgery. He
clarified that he felt that she was not asymptomatic prior to the work accident but mildly
symptomatic.

The Arbitrator notes the March 3, 2015, FCE, which concluded that Petitioner could
perform within the light physical demand level. Dr. Chhadia released Petitioner from
his care with permanent light-duty restrictions .

With respect to Dr. Lieber’s IME and subsequent Addendum, the Arbitrator finds his
conclusion that there is no evidence of “abnormalities” within the left shoulder rotator
cuff from the work accident is contradicted by the post accident MRI, Dr. Chaddia’s
arthroscopic findings as well as Petitioner’s course of treatment.

Based on the credible evidence contained in the record, the Arbitrator finds that
Petitioner has sustained her burden of proof with respect to causal connection.

TTD

Petitioner claims entitlement to TTD benefits from June 19, 2014, the date of her
surgery, through March 9, 2015, when she was released by her treating surgeon with
permanent restrictions, a total of 37 5/7 weeks. The Arbitrator finds that the treating
medical records reflect that she was disabled for this period of time. Accordingly, the
Arbitrator awards Petitioner TTD benefits for the disputed period of time.

Maintenance

The Petitioner testified that she contacted her prior employer, Presence St. Joseph
Hospital, on March 14, 2015, regarding employment within her restrictions. There was
testimony as to her being referred between various departments and various persons at
Presence St. Joseph Hospital (T. 21-27) and Unum Insurance Company provided a
vocational counselor to aid her in seeking employment within her restrictions (T 26).
Unum is the insurance carrier providing short term and long term disability benefits
and is paid for through Presence St. Joseph Hospital.(T 40, T 44) The Petitioner
testified that after she determined that Presence St. Joseph Hospital would not hire her,
she was instructed by her vocational counselor, Rebecca Towne, not to submit an
application through the web sites that she had located but to send a resume which the
vocational counselor reviewed and subsequently advised Petitioner that the document
needed to be brought up to date (T 28-29).

Petitioner’s Exhibit #7 contains communications between the Petitioner and the
vocational counselor and supports the Petitioner’s testimony.

8
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The Arbitrator finds that Petitioner made reasonable efforts and followed the vocational
plan. (PX. #7). By following the vocational plan, and the counselor’s advice regarding
her resume, at the time of hearing, Petitioner had two (2) interviews scheduled . (T 29-
30).

The Arbitrator finds that Petitioner has sustained her burden with respect to her
entitlement to maintenance benefits. Accordingly, Petitioner is awarded those benefits
from March 10, 2015, though July 14, 2015.

Medical

The Petitioner’s condition has been found to be causally related to her injury of
November 8, 2013. Based on the credible evidence contained in the record, the
Arbitrator finds the treatment of Petitioner’s work related injury was reasonable and
necessary and the Respondent is found liable for payment, pursuant to the fee schedule
of the billing listed in Petitioner’s Exhibit #8.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers” Benefit Fund (§4(d))
) 5S. |:| Affirm with changes I:l Rate Adjustment Fund (§8(p))
COUNTY OF COOK ) [ ] Reverse [ ] second Injury Fund (§8(e)18)

D PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Rolan Johnson,

Petitioner,

V8.

UPS,

NO: 13 WC 30653

16IWCC0786

Respondent.

DECISION AND OPINION ON REVIEW

This case comes before the Commission on Petitioner’s Petition for Review requesting
reinstatement of the case following the Dismissal for Want of Prosecution by Arbitrator
Williams on September 24, 2014 and denial of Motion to Reinstate on May 20, 2015. The
Commission, having considered the entire record, grants Petitioner’s Petition to Reinstate and
remands the matter to the Arbitrator, for the reasons set forth below.

1)
2)

3)
4)
&)

Petitioner filed an Application for Adjustment of Claim on 9/18/13.

Arbitrator Williams subsequently issued an Order dismissing Petitioner’s claim for
want of prosecution on 9/24/14.

Petitioner filed a motion to reinstate on 4/15/15.

Arbitrator Williams denied Petitioner’s motion to reinstate on 5/20/15.

Petitioner filed a Petition for Review on 6/24/15.

The Commission notes that at the time of the Arbitrator’s dismissal for want of prosecution

on 9/24/14 the case was not above the red-line, given that it was not more than three-years. In
addition, no record was made at that time and no reason was given for the dismissal other than
the standard language contained in the DWP order form. Likewise, no record was made at the
time of the Arbitrator’s denial of Petitioner’s motion to reinstate on 4/15/15 and no reason was
given for the denial beyond checking the appropriate space on the Notice of Motion and Order
form.
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Based on the above, and in light of the lack of adequate explanation as to the basis for the
dismissal, the Commission grants Petitioner’s Petition to Reinstate and remands the matter to the
Arbitrator for further proceedings.

The Commission also notes that Petitioner, at oral argument, withdrew the document
attached to his brief entitled “Contemporaneous Recordation of Proceedings.” Accordingly,
Respondent’s objection to same is moot.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition for
Reinstatement is hereby granted, and the matter is remanded to an Arbitrator for further
proceedings.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: DEC 7 - 2016
0: 10/25/16

TIT/pmo

51

Michael ? . Brennan 7

Kevin W. Lamborn
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) I:l Injured Workers’ Benefit Fund (§4(d))
) SS. K‘ Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:’ Reverse l:, Second Injury Fund (§8(e}18)
[] pTD/Fatal denied
D Modify @ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

William Edminston,
Petitioner,

VS. NO: 15WC 21181
15 WC 32771

161WCCO787

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident,
causation, prospective medical care, temporary total disability and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

The Commission finds there are some minor errors contained in the Arbitrator’s decision.
On page five of the Arbitrator’s decision, the Arbitrator listed the date of accident as May 15,
2015 when the alleged date of accident is actually May 14, 2015. Also on page five of the
decision, the Commission finds that the Arbitrator’s reference to Dr. in the middle of Petitioner’s
name should be stricken and substituted with Petitioner’s middle initial “D”. Lastly, the
Commission finds on page nine of the decision and again on page fifteen of the decision, the
Arbitrator indicated that Petitioner completed a questionnaire in which he denied that he was
seeking medical care as a result of a job related accident when the Petitioner actually marked that
the problem was work related on the questionnaire,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on February 18, 2016 is hereby affirmed and adopted.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
in the amount of $15,806.38 for payment of temporary total disability benefits and $6,860.29 for
payment of non-occupational disability benefits paid to or on behalf of Petitioner on account of
said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: DEC 7 - 2616 % %/
M "
0: 11/17/16 ﬁam i, f '.é A

MB/jm

David L. Gore
43

Stephen Mathis




S T ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

EDMISTON, WILLIAM D Case# 15WC021181
Employse/Petitioner 15WC032771

AMBAR INC 16IWCCO%78%
Employer/Respondent

On 2/18/2016, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.41% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0222 GOLDBERG WEISMAN & CAIRC
JAMES NAWRQCKI

ONE E WACKER DR SUITE 3900
CHICAGO, IL 60601

1109 GARFALO SCHREIBER & STORM
DEREK STORM

55 WWACKER DR 10TH FL

CHICAGO, IL 60601
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STATE OF ILLINOIS ) [ ] injured Workers' Benefit Fund (§4(d))
)SS. [_J Rate Adjustment Fund (§8())
COUNTY OF COOK ) [ ] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

WILLIAM D. EDMISTON, Case# 15 WC 21181

Employee/Petitioner

Consolidated cases; 15 WC 32771

v

AMBAR, INC.,

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson-Smith, Arbitrator of the Commission, in
the city of Chicago, on December 28, 2015. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

~rmommoONw

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Xl Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
JTPD [] Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

{CArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago. IL 60601 312:8314-6611 Toll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford §15/987-7292  Springfield 217/7835.7084
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FINDINGS

On the date of accident, May 14, 2015, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is nof causally related to the accident.

In the year preceding the injury, Petitioner earned $83,789.16 ; the average weekly wage was $1,611.33.
On the date of accident, Petitioner was 33 years of age, married with 2 children under 18.

Respondent shall be given a credit of $15,806.38 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $15,806.38.

Respondent is entitled to a credit of $6,860.29 under Section 8(j) of the Act.

ORDER

The Petitioner has not proven, by a preponderance of the evidence that an accident occurred which arose out of
and in the course of his employment therefore, no benefits are awarded, pursuant to the Act.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

]
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STATE OF ILLINOIS ) [ ] injured Workers’ Benefit Fund (§4(d))
)38. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
WILLIAM D. EDMISTON, Case # 15 WC 32771

Employee/Petitioner
v

AMBAR, INC.,

Employer/Respondent

Consolidated cases: 15 WC 21181

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson-Smith, Arbitrator of the Commission, in
the city of Chicago, on December 28, 2015. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

B. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. |:| What was the date of the accident?

E. |:| Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. [:| What was Petitioner's age at the time of the accident?

L |:| What was Petitioner's marital status at the time of the accident?

J. D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. & Is Petitioner entitled to any prospective medical care?

L. & What temporary benefits are in dispute?
[ 1TPD [] Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other
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On the date of accident, May 14, 2015, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ili-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $83,789.16 ; the average weekly wage was $1,611.33.
On the date of accident, Petitioner was 33 years of age, married with 2 children under 18.

Respondent shall be given a credit of $15,806.38 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $15,806.38.

Respondent is entitled to a credit of $6,860.29 under Section 8(j) of the Act.

ORDER

The Petitioner has not proven, by a preponderance of the evidence that an accident occurred which arose out of
and in the course of his employment therefore, no benefits are awarded, pursuant to the Act.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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The disputed issues in case number 15 WC 21181 are: 1) accident; 2) causal connection; 3)
temporary benefits; and 4) whether the petitioner is entitled to prospective medical care. The
accident date claimed is May 15, 2015 and Petitioner is claiming a discreet injury. See, AXI.
The disputed issues and date of accident in case number 15 WC 32771 are exactly the same as
in the prior case however, the petitioner is claiming a repetitive trauma. See, AX2.

Petitioner’s testimony
Mr. William Dr. Edmiston (the “petitioner”) testified that he has worked for approximately ten (10)

years as an ironworker and that his primary duties were “rod busting.” This type of work would
require him to shake out bundles of rebar, which would then be carried manually from the point of
delivery to the point of installation. Depending on the amount of rebar being carried, it would either
be done individually by the petitioner or with the aid of a coworker. The petitioner would lift
approximately one hundred (100) pounds.

When carrying the rebar, the petitioner would have to walk across the subfloor, which could be
partially covered with rebar that had been previously installed. At some jobsites, the subfloor would
be made of a corrugated pan and deck type roofing, which made walking more difficult.

The petitioner was hired as an ironworker by Ambar Ine. (the “respondent”), to work at the River
Point project in Chicago, on December 5, 2014. Prior to this date, the petitioner had experienced pain
and problems in his back for which he sought medical care.

Prior medical history

The records of the petitioner’s personal chiropractor, Dr. Robert Pyne, were introduced into evidence
as Petitioner’s Exhibit #1. The petitioner confirmed that the information contained in Dr. Pyne’s
records is accurate. These records indicate that on February 6, 2008, the petitioner was examined by
Dr. Pyne, complaining of low back pain which radiated into both legs. He was also experiencing
spasms in his low back. From February 6, through December 1, 2008, the doctor performed
chiropractic manipulation; ultrasound; electrical stimulation; and applied hot packs to the petitioner’s
low back, on seven (7) occasions.

Petitioner presented to Dr. Pyne on December 1, 2008, at which time he continued to complain of
midline low back pain, deseribed as a chronic dull ache in his low back. The doctor noted bilateral
lumbar spasms. Dr. Pyne again administered chiropractic manipulation, ultrasound, electrical
stimulation, and hot packs to the petitioner’s low back.

From December, 2008 through December, 2009 Dr. Pyne administered the same medical care
outlined above to the petitioner’s low back on five (5) occasions.

5



William D. Edmiston
15WC21181 & 15WC32771

16IWCC078%7

The petitioner was examined by Dr. Pyne on December 14, 2009, continuing to complain of low back
pain again describing it as a chronic ache in the low back. The same treatment as outlined above was
rendered by Dr. Pyne.

On March 29, 2010, the petitioner indicated to Dr. Pyne that he was experiencing pain in his low back
which radiated bilaterally into his buttocks. The same medical care as outlined above was rendered to
the petitioner at that point in time.

Between March 29, 2010 and January 21, 2011 the petitioner continued to seek treatment from Dr.
Pyne on four (4) separate occasions complaining of low back stiffness and pain. The same treatment
as outlined above was provided by Dr. Pyne.

In the years 2011 and 2012 the petitioner sought medical care with Dr. Pyne, on at least five (5)
occasions, for complaints of low back pain; sometimes with radiation of the pain in the lower
extremities; and sometimes without. This medical care continued into 2013, at which time the
petitioner was treated by Dr. Pyne for complaints of low back pain and bilateral leg pain on five (5)
occasions.

In February, 2014, the petitioner continued treatment with Dr. Pyne, complaining of low back pain.
The doctor performed the same treatment as outlined above, but added acupuncture as one of the
treatment modalities.

On August 27, 2014, the petitioner was seen by Dr. Pyne complaining of constant pain in his right
flank. The doctor noted the petitioner was suffering from spasms in his low back and performed
chiropractic manipulation, ultrasound, electrical stimulation, hot packs, and acupuncture.

All of the treatment by Dr. Pyne outlined above was performed prior to the petitioner commencing his
employment with the respondent on December 5, 2014. The petitioner testified that the medical care
rendered by Dr. Pyne from February of 2008 through August of 2014 was associated with his work as
an ironworker; and that the work that he performed during this period, necessitated the
aforementioned medical care.

Prior to commencing his work for Respondent at the River Point project, the petitioner underwent
safety training mandated by the general contractor, Lend Lease. As part of the safety training, the
petitioner testified that he was instructed to immediately report all work-related injuries to the
supervisor on duty.

After undergoing the safety training, the petitioner began working for the respondent at the River
Point project, as an ironworker foreman. According to the petitioner, his job activities would include

6



William D. Edmiston

15WC21181 & 15WC32771 1 6 I-W C C @ ? 8 7

lifting and carrying rebar from the delivery site to the installation site. Again, the lifting and carrying
of the rebar would be done either individually or in pairs depending on the amount of rebar being
lifted. The rebar would be carried over the subfioor, which at times had partial rebar already installed.
At the River Point project, they worked on a pan and deck roof which, according to the petitioner, was
more difficult to walk on.

Petitioner’s testimony

On the date of the alleged accident, May 14, 2015, the petitioner began his workday at 8:00 a.m.,
laying out the plans for the rebar that was to be installed. Thereafter, the rebar was shaken out,
sorted, then carried to the installation site. Under direct examination the petitioner testified that on
the date of his alleged accident, he was carrying rebar for approximately three hundred (300) feet.
Later, under cross-examination, the petitioner indicated that he may have overestimated the distance
and it was probably closer to 180 to 200 feet. The petitioner further testified that when he began work
on May 14, 2015, his back was sore.

At the conclusion of his shift at 4:30 p.m., the petitioner testified that his back was still sore. At this
time, he did not report a work-related injury to his supervisor or the onsite safety manager for the
general contractor, Lend Lease. He left the jobsite located at Lake and Canal Streets in Chicago in his
personal vehicle and drove home to Alsip. The petitioner confirmed that this was at least a twenty-
eight mile drive which took him well over one hour. He did not seek medical care that evening.

The next day, May 15, 2015 the petitioner contacted his supervisor and stated that he would not be in
for work that day. He did not tell the supervisor that he had sustained a work-related injury involving
his back.

Further treatment

On May 15, 2015 the petitioner again sought care with Dr. Pyne, his personal chiropractor,
complaining of low back and right hip pain. There is no documentation in Dr. Pyne’s records of the
petitioner claiming that he sustained a work injury on May 14, 2015. Dr. Pyne performed the same
treatment that he had previously performed for the petitioner, i.e., chiropractor manipulation,
electrical stimulation, hot packs and acupuncture. PXi.

On May 18, 2015 the petitioner testified that he contacted the safety manager for the general
contractor, Lend Lease, and reported a work-related injury. The petitioner, however, could not recall
the name of the individual to whom he spoke.

On May 19, 2015 the petitioner sought medical care at Concentra and their records were introduced as
Petitioner’s Exhibit #2. It was noted that his height was 6’2” and his weight was 277 pounds. A
history was taken in which Petitioner specifically denied any injury to his low back or right hip.
Rather, the petitioner stated that he had been experiencing pain in his back and right hip since the

7
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preceding Thursday, but it “has been nagging him for weeks now.” The petitioner further indicated to
the physicians at Concentra that he had never had any previous injuries to his hip or low back.

The physicians at Concentra recommended a course of medical care for the petitioner consisting of
physical therapy, medications, and x-rays. They also released him to return to work in a restricted
capacity. At no time during this examination or any of the subsequent examinations of the petitioner
did any of the physicians at Concentra, opine that there existed a causal relationship between the
petitioner’s complaints in his low back and a work-related injury occurring on May 14, 2015.

The petitioner testified that after his examination at Concentra, he did not contact the respondent to
determine whether they had restricted work available for him.

The petitioner was again examined at Concentra on May 21, 2015. Once again, he was released to
return to work in a restricted capacity. The petitioner admitted that he made no attempt to contact
his employer to determine whether they had restricted work available for him.

The petitioner was again examined at Concentra on May 28, 2015 and again released to return to work
in a restricted capacity. The petitioner testified that he made no attempt to contact his employer to
determine whether they had restricted work available for him. PX2.

The petitioner testified that on June 2, 2015, he received a message from Mr. Michael Freiberg, the
superintendent for the respondent. The petitioner stated that the voicemail from Mr. Freiberg
advised him that the respondent had restricted work available for him and Mr. Freiberg requested
that the petitioner contact him to discuss a return to work in a restricted capacity. The petitioner also
stated that he made no attempt to return the telephone call of Mr. Freiberg regarding a return to work
in a restricted capacity.

On June 10, 2015, a letter was sent by YORK, the claims administrator for the respondent, to the
petitioner advising him of the availability of restricted work. The petitioner admits receiving this
letter which was introduced into evidence as Respondent’s Exhibit #2. After receiving the letter, the
petitioner admits that he made no attempt to contact either Mr. Michael Freiberg or YORK to discuss
a return to work in a restricted capacity.

On June 8, 2015, the petitioner sought care with Dr. Atkenson, who was referred by his chiropractor,
Dr. Pyne. Dr. Atkenson’s records were introduced into evidence as Petitioner’s Exhibit #3; and in part
as Respondent’s Exhibit #1.

The doctor requested that he complete a questionnaire which was introduced as Respondent’s Exhibit
#1. The petitioner admitted that he completed this questionnaire; and that answers contained on this
document are in his handwriting. On the questionnaire, the petitioner was asked to describe in his

8
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own words his chief complaints. In response, the petitioner stated “low back, right hip pain.” On the
same document, the petitioner was expressly asked: Have you ever had a problem with this part of
your body before? In response, the petitioner stated “No.”

The Arbitrator notes that the petitioner’s statement to Dr. Atkenson that he had never had any
problems with his low back prior to his examination with the doctor is a false statement. The
petitioner had an extensive history of treating for complaints of low, radiating back pain with Dr.
Pyne, for approximately six years.

On the questionnaire, the petitioner was also asked whether the condition for which he was seeking
medical care was as a result of a job related accident; and in response the petitioner stated that it was
not.

On June 8, 2015 the petitioner was examined by Dr. Atkenson, whose report indicates that the
petitioner complained of low back pain, which began without any history of trauma. Rather, the
petitioner had been experiencing the pain in his low back for approximately six (6) weeks prior to the
examination. The Arbitrator notes that this would place the commencement of the petitioner’s low
back pain sometime in late April, 2015 and not May 14, 2015 as he now alleges. PX3.

In Dr. Atkenson’s report, in the historical section, notes that the petitioner told him that he had “no
treatment for this or similar conditions prior to his visit.” Once again, the Arbitrator notes that this
statement is false in that the petitioner had extensive prior treatment to his low back before June 8,
2015. It would appear that Dr. Atkenson’s recommendations and opinions were based upon this
misleading statement made to him by the petitioner.

In a review of Dr. Atkenson’s records, the Arbitrator notes that he never opined that there existed a
causal relationship between the condition being diagnosed in the petitioner’s low back and right hip as
occurring on or manifesting itself on May 14, 2015, due to an accident. In short, Dr. Atkenson never
rendered an opinion that there existed a causal relationship between the condition for which he was
treating the petitioner and a work accident or the petitioner’s employment activities. PX3.

At the request of Dr. Atkenson, the petitioner had an MRI of his lumbar spine on June 11, 2015, which
demonstrated facet arthropathy and disc bulges at multiple levels in the petitioner’s lumbar spine.
The MRI did not however, note any disc herniation, causing nerve root compression in the petitioner’s
lumbar spine.

The petitioner was seen by Dr. Atkenson on June 15, 2015, who indicated that the MRI demonstrated
a disc protrusion at L5-S1, with narrowing of both lateral releases. The doctor did not state that there
was a disc herniation, causing nerve root compression at this or any other level in the petitioner’s
lumbar spine. In addition, Dr. Atkenson did not opine that there existed a causal relationship
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between the condition of ill-being in the petitioner’s lumbar spine and a work accident or the
petitioner’s employment activities on May 14, 2015.

The petitioner was re-examined at Concentra on July 2, 2015. Although he was released to return to
work in a restricted capacity, he made no attempt to contact his employer to seek a return to work.

On July 15, 2015, at the request of his employer, the petitioner was examined by Dr. Singh, a board
certified orthopaedic surgeon. PX3.

On August 10, 2015 the petitioner was re-examined by Dr. Atkenson. An FCE was performed
pursuant to Dr. Atkenson’s recommendation on September 25, 2015. The FCE narrative report,
without the questionnaire, is contained in Dr. Atkenson’s records as introduced as Petitioner’s Exhibit
#3. The petitioner was found capable of performing activities in the light to medium physical demand
level. The petitioner testified that after the FCE, he made no attempt to return to work for the
respondent, at a light to medium physical demand level.

Dr. Atkenson has recommended epidural steroid injections for the petitioner’s low back however, the
Arbitrator notes that nowhere in Dr. Atkenson’s records as introduced as Petitioner’s Exhibit #3 did
he opine that the need for this medical care is causally related to an accident occurring or manifesting
itself on May 14, 2015. PX3.

As of the date of trial, December 28, 2015, the petitioner indicated that he continues to experience low

back pain with radiation of pain into both of his hips. He also experienced occasional numbness in his
left leg.

Testimony of Mr. Matthew Austin

Petitioner called Mr. Austin, who testified that for the last six (6) years, he has been an iron
worker/business agent who finds employment for other ironworkers; and he is a member of Local 1.
He knows the petitioner and has witnessed him doing rebar work. He was shown Petitioner’s exhibit
#4, a “fit for duty” letter. He did not prepare it nor did he know if the respondent had received a copy.
He testified that all iron workers work hard, including foremen.

Testimony of Mr. Mark Curran

In his case in chief the petitioner presented the testimony of Mr. Mark Curran. Mr. Curran testified
that he is a journeyman ironworker having worked in this trade since May of 1996. Mr. Curran
worked as an ironworker at the Trump Tower project which commenced in May of 2007. At this
project, Mr. Curran worked as an ironworker performing rod busting. This required him to shake out
bundles of rebar, carry them from the delivery site to the installation site; and to do so he would have
to walk over the subfloor which could be covered with previously installed rebar. The rebar would be

10



William D. Edmiston

15WC21181 & 15WC32771 1 6 I WW

carried individually or with a partner depending on the weight and amount of rebar being carried.
The diameters and the weight of the rebar would vary as well.

Mr. Curran indicated that the Trump project ended in approximately 2008. Subsequent to that point
he has continued to work as an ironworker, but he did not work for the respondent at the River Point
project anytime between December, 2014 and May of 2015. As such, he admitted that he had no
firsthand knowledge of the petitioner’s work duties at the River Point project. Accordingly, Mr.
Curran conceded that he could not state that the work performed at the River Point project was the
same as the work being performed at the Trump project from 2005 to 2008.

Testimony of Mr. Michael Freiberg

Mr. Freiberg was called to testify by both the petitioner and the respondent, in their cases in chief.
Mr. Freiberg stated that he has been employed with the respondent for the nineteen (19) years; the
first fourteen (14) of which were spent as an ironworker. He is still a member of Local Ironworkers’ 1,
as is the petitioner.

During his last five years of employment with the respondent he has acted as the superintendent. His
job duties include