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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D'Injured Workers’ Benefit Fund (§4(d))
) SS. I:I Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF PEORIA ) [ Reverse |_] Second Injury Fund (§8()18)
D PTD/Fatal denied
% Modify Xl None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Larry Needham,
Petitioner,
VAR No. 15 WC 32115
Keystone Steel & Wire, 2 0 E %? C C 0 0 0
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability and permanent partial disability, and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof.

The Arbitrator awarded Petitioner, inter alia, “22-3/7 weeks TTD at the rate of $712.72
totaling $15,979.18 minus any group benefits paid which qualify under the Act.” On the Request
for Hearing sheet, the parties stipulated to an average weekly wage of $1,068.54; and also, that the
period of time Petitioner was off work was, “8/16/14 to 1/18/15, representing 22-3/7 weeks.”
{Arbitrator’s Exhibit #3.)

The Commission finds the correct TTD rate to be $712.36 per week ($1,068.54 AWW x
2/3). The Commission also finds that the period between August 16, 2014 and January 18, 2015
totals 22-2/7 weeks, not 22-3/7 weeks. Accordingly, the Commission modifies the Arbitrator’s
award of TTD to: 22-2/7 weeks, at a weekly rate of $712.36, for a total of $15,875.45.

All else is affirmed and adopted.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 16, 2018, is hereby modified as stated herein and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respdndent is hereby fixed at the
sum of $41,800.00. The party commencing the proceedings for review in the Circuit Court shall

file with the Commission a Notice of Intent to File for Review in Circuit #

DATED:  JAN 3 - 2020

0-11/07/19 Marc Parker
mp/mep ' -
68 M k(’C(.—-

Barbara N. Flores

DISSENT

I respectfully dissent from the decision of the majority, which affirmed the Decision of the
Arbitrator with minor modifications. The Arbitrator/Commission found that Petitioner proved he
sustained a work accident on August 15, 2014, which caused a current condition of ill-being of his
right shoulder. 1would have reversed the Decision of the Arbitrator, found that Petitioner did not
sustain his burden of proving that he sustained a work-related accident or that his condition of ill-
being was related to his work activities, and denied compensation.

Petitioner was a crane operator. He had seven prior workers’ compensation claims, all of
which were accepted by his employer. He also had a non-occupational bicycle accident which
resulted in a broken collar bone and distal clavicle fracture. He claimed that on August 15, 2014
he was loading a 2,400 pound billets (steel bars) onto a flatbed truck using a crane-mounted
magnet. He testified that he had his right hand on the billets to keep them steady and putting
pressure on his hand as they were being lowered. The billets fell faster than he expected and he
felt a pop in his shoulder. Respondent has a regulation prohibiting touching billets as they were
being loaded.
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STATE OF ILLINOIS ) [ ] Injured Workers® Benefit Fund (§4(d))
)SS. || Rate Adjustment Fund (88(2))
COUNTY OF Peoria ) D Second Injury Fund (§8(e)18)
o None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION .DECISION
LARRY NEEDHAM Case # 15 WC 32115
Employee/Petitioner
v. Consolidated cases:
E_E_YSTM ST&. & WIRE

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city
of Peoria, on April 11, 2018. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DlSPUTED_ ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

X] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
L__I What was the date of the accident?

[: Was timely notice of the accident given to Respondent?

E Is Petitioner's current condition of ill-being causally related to the injury?

L—_' What were Petitioner's earnings?

[: What was Petitioner's age at the time of the accident?

E What was Petitioner's marital status at the time of the accident?

|XI Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
{ JTPD [ ] Maintenance DX TTD
‘What is the nature and extent of the injury?
. D Should penalties or fees be imposed upon Respondent?
D Is Rcspo'rident due any credit?

[l Other __

S momMmy oW
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ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 65601 312/814-6611 Tollfree 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices; Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On August 15, 201 4 Respondent was operating under and sub]ect to the prov1sxons of the Act.
On thlS date an empioyee-ernployer relatxonshlp dui exist between Petmoner and Respondent

On thIS date, Petitioner dld sustam an accident that arose out of and in the course of employment.
Tunely notice of this acc1dent was given to Respondent

Petltloner s current cond1t10n of 111-be1ng is causally related to the acczdent

In the year precedmg the 1n3ury, Petltxoner s average weekly wage was $1 069 44

Onthe date of acmdent Petitioner was 55 years of age mamed w1th 0 dependent children.
Petmoner has reeelved all reasonable and necessary medlcai services.

Respondent has not paid all appropmate charges for all reasonable and necessary medical serv1ces

Respondent shall be given a credit of $ _for TTD $_ . for TPD § for maintenance, and
$7289 29 in non-oecupational indemnity disabdlty benefits.

Respondent is entttled to a credit for all medzcal paid under its group medical plan for which credit may be
allowed under Section 8(j) of the Act.

ORDER

Wherefore, the Arbitrator finds in favor of the Petitioner. Petitioner is hereby awarded the followmg

1} Respondent shall pay to the Petitioner $1018.46, which represent out of pocket medical paid by the Petitioner. Respondent is
entitled to credit for the remaining medical paid by its group provider pursuant to Section 8 (j) of the Act.

2) Petitioner is awarded 22-3/7 weeks TTD at the rate of $712.72 totaling $15,979.18 minus any group benefits paid which qualify
under the Act; and _

3) Petitioner is awarded 10% MAW at the PPD rate of $641.12 per week or a total of $32,056.00.

RULES REGARDING AppEALs Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this dec1s1on shall be entered as the dec:1s1on of
the Comrmsswn :

STATEMENT OF INTEREST RATE If the Comm1ssmn reviews fhlS award 1nterest at the rate set forth on the Nonce of
Decision of Arbitrator shall accrue from the date listed below to t_he day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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In support of the arbitrator’s findings relating to (C) Accident and (F) Causatron, the
arbttrator makes the followmg fmdmgs of fact : : : _

Petlttoner testrﬁed that, on August 15, 2014, he was a billet yard worker at Keystone Steel &
Wire and had worked in that posatlon for 5-10 years.

Petmoner had worked at Keystone Steei & Wire for over 40 years

One of the jobs that Petitioner did on a daily basis would be to load a semi ﬂatbed with blllets
Many times, he would do this all day long and Ioad many trucks with billets. -

Pet1t1oner further testrﬁed that he knew hew to 1oad these trucks with brllets and he loaded them
routlnely as he had been taught to do over the years and always used the utmost cautron in
loadmg these blllets :

On the day of the acc1dent August 15, 2014, Petitioner was working the day shift which starts at
6:00 a.m. On that particular day, he started to work at approximately 5:50 a.m. and he had
aiready loaded these billets on a truck and completed his first job. : ,

Petitioner was injured when he was workmg on the second truck he was assigned to at around
6:30 a.m. He said that he was loading a semi flatbed with billets. Billets are 5-inch square 50-
foot long pieces of steel that weigh 4,200 pounds each. Petitioner testified that when you load a
truck with billets you usually load 11 billets on the truck. - They usually load 6 at first so that they
can center the ﬁrst set of billets and then put the rernammg 5 next to them for a total of 11 billets.

Petltloner further testlﬁed that this is a one-man job. Petitioner testlﬁed that they use 3 magnets
to latch onto the billets and lift them off of the ground. The magnets are on an overhead crane
w1th aremote controi The magnets and overhead crane are run by the operator.

Petxtzoner testtﬁed that he would use a remote control to go about loading the blllets onto the
trucks. He would:set the magnets on the billets and then engage the magnets using the buttons
on his remote control. One button on the remote control would engage the magnets and another
button would dtsengage the magnets Co

Pet1t1oner testrﬁed that the remote control was a small box that was approximately 4.5 inches by
6 inches. It has handles on it and the operator (in this case, the Petltaoner) would carry 1t around
with him. : : : .

Petitioner testified that he got the billets onto the magnets using his remote control and then
moved them toward the front of the flatbed. He testified that the magnets would have the billets
raised up approximately 15 feet in to the air and then he would use the remote control to move
them over to the flatbed truck. Petitioner further testlﬁed that, once you move them over to
where they are over the flatbed truck, he then moves them to get the billets positioned and lower
them so that they are properly positioned in the front.. Petitioner further testified that after he
gets the b111ets posrttoned on the ﬁ-ont of the truck, he goes to the back of the truck so that he can

-1
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position the back end of the billets onto the truck properly. Petitioner testified that sometimes,
because of the unevenness of the ground or the flatbed, the front of the billets sometimes load
properly in front and that the back of the billets are then sometimes still up in the air and have to
be lowered down into the proper position,

Petitioner testified that was the situation with this particular truck as the back of the billets were
still not fully on the flatbed part of the truck and were partially in the air and needed to be let
down so that the entire billets were on the flatbed.

Petitioner testified that he walked to the back of the truck with the remote to position those
billets that had the back end of them still hanging in the air. The front had already been down,
but the back was still sticking up which he testified happened on a regular basis. Petitioner
testified, as such, he got the billets in a position where he needed them so that he could then
lower the back part of the billets onto the truck.

Petitioner testified that there were 6 billets that were still in the air towards the back of the truck
and that each billet weighed approximately 4,200 pounds and was 50-feet long. The billets were

grouped together so Petitioner was lowering approximately 25,000 pounds of steel with his
remote control.

Petitioner testified that, in order to steady the billets, he went to the back of the truck so that he
could use his remote control with his left hand to lower the back parts of the billets down onto
the flatbed. Petitioner testified that he put his right hand up to steady the billets. He had gloves
on and he reached up with his arm straight out in front of him but at an upward angle of 100 to
120 degrees. His arm was straight out, but it was at an angle such that it was just above his head.

Petitioner testified that he had done this many times and that it was common practice for him to
put his hand on the edge of the billets to steady them when they were still in the air and hanging
from the magnets so that they did not rock out of position prior to being lowered.

Petitioner testified that he had done this many times with the remote control, which had both an
up and down device. When he hit the down button, the billets unexpectedly went down very
quickly. As his right arm went in a downward motion, he felt a pop with pain in the right
shoulder.

Petitioner further testified that he did have his gloved right hand on the billets to steady them.
However, he did not push them or move them in any way but had only put his arm up there to
steady them.

Petitioner testified that everything happened so quick, he does not know whether his glove
caught on the billets which have jagged metal edges, or if something else happened.

- Petitioner further testified that he had been using that remote control for numerous years. On

cross examination, he was asked whether or not he was not supposed to touch the billets at any
time. Petitioner denied that he was ever taught that he could not touch the billets. In fact,

.
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Petitioner testified that 2 or 3 dszerent tramers told hxm he could put his hand on the side of the
blllets _ : . _ _ '

He testxﬁed that he touched the blllets as many as several times a week to steady the bﬂlets He
had been doing this for the 5 years or more that he had been loadmg the flatbed trucks. He also
stated that everyone else that worked with him in loading ' the billets did the same thing. .He -
denied that he had to push on them but stated that his hand was up there touchmg the b111ets SO as
to steady thern S R :

Petlttoner testified he had never been warned about touchmg the blllets or recelved any safety
violation. He testified the billets slamming down so quickly had never happened before.

After the b111ets unexpectedly slammed down so quickly, he felt the pop in his arm As |
Petitioner testified earlier, he was not pushing on the billets but was steadylng the blllets as he
had done many ttrnes before : : S '

Petitioner testlﬁed that he reported hxs m_]ury 1mmed1ate1y He called hiS foreman and told him
he was going to first aid. At first aide, he was met by Chester Barker, a senior safety and health
specialist employed by the Respondent M. Barker testified that the Petitioner told him he had
raised his right arm and as he was lowering the billets, he felt his right shoulder pop. Barker .-
prepared a written report on the alleged accident date which was admitted into evidence. (PX 9)
In the report he said that the Petitioner reported that as he was getting ready to lower the billets
down, he was going to try and “tweak them” around. He wrote that the Petitioner felt pain when
he had raised his arm up to steady the billets. Mr. Barker further testified that the Petitioner told
him that he did not have his right hand on the billets when they dropped down in an unexpected
manner.

In the First Aid department, he was seen by a registered nurse who authored a one page report
which was admitted into evidence. (PX 12) The history from the Petitioner was that he put his
right hand on the billets to steady them as he was loading them into a truck. He sald that his right
shoulder popped and went numb and he was una‘ole to ralse ‘his rlght arm.

He was aIso seen that mormng by Rusty Hew1tt the on-site clalrns adjuster for the Respondent’
Workers Comp carrier, CCMSI. While there, the Petitioner completed an accident report which
was signed by Dale Stookey who apparently worked in the Respondent’s safety department Mr.
Hewitt testified that the Petitioner told him that he had placed his right hand on a load of billets
and, as he was lowering them, felt right shoulder pain. 'He said that the Petitioner sald he did not
use any force on the billets as he was ‘performing this task. The accident report, done at around
the same time the moming of August 15, said that the Petitioner had raise his right arm straight
out, putting his right hand on the billets to steady them. As he started to lower them, he felt his
right shoulder pop. The Petitioner said that he placed his hand on the ‘olllets so that they would
not swing when they were bemg lowered. (PX 1A) o
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Petitioner was then sent to OSF Occupational Health on Randolph. The initial intake sheet
prepared by the nurse stated that Petitioner was loading a truck with billets and he put his right
hand on the billets to steady them when his right shoulder popped and went weak and numb.
The nurse noted that Petitioner was unable to raise his arm (Respondent’s Exhibit 4).

Petitioner also told Dr. Pefia, the OSF doctor, that he put his right hand on the back and side of
the 52-feet 25,000-pound billets to steady them. He stated he had his right upper limb extended
forward approximately 100-120 degrees and he was not putting any pressure on them but
steadying them as he stated earlier. Petitioner testified earlier this was a position his arm was in
when the 25,000 pounds of billets went down and landed at an unexpectedly very fast pace and

that is when he felt the pop in his shoulder. He said that he noticed a painful crepitation and his
arm went numb.

On examination, Dr. Pefia noted radiation of pain to the right biceps and anteriorly and medially
on the arm and noted a burning quality to his pain at the superior shoulder. Dr. Pefia further
noted a slight droop to the right shoulder on observation and that he was tender to the right
acromioclavicular joint right anterior shoulder including the bicipital groove and also the axillary
area medially. The Petitioner had decreased range of motion in the shoulder as well as decreased

strength when compared with the left shoulder. He was noted to have right biceps pain against
resistance. (PX 4)

Dr. Pefia’s assessment was a suspicion for a possible right proximal biceps tear and also the
. possibility of a rotator cuff tear. Dr. Pefia took him off work on the date of injury.

An MRI of the right shoulder without contrast was ordered that day and showed a possible tear
of the superior glenoid labrum (PX 7).

Petitioner was next seen by Dr. Braun of the OSF Occupational Health Center four days later on
August 19, 2014. The history recorded in Dr. Braun’s office note was that the Petitioner felt a
pop with a burn in the superior portion of the right shoulder as he was lowering his right arm
from above shoulder height to shoulder height as he was guiding a billet that was being loaded
onto a truck. Dr. Braun reviewed the MRI results, and diagnosed the Petitioner with an acute
labral tear. Dr. Braun referred the Petitioner to Dr. Johnson for further evaluation. (PX 5)

Petitioner then went under the care of Dr. Brent Johnson at Midwest Orthopaedic Center on
August 22, 2014. Dr. Johnson noted two possible tears on the labrum, tightness and aching on
the top of the shoulder, and sharp stabbing pain to the front of the shoulder as well as further pain
at times on the lateral side of the shoulder. The pain rated from 7-10 out of 10. Petitioner
advised difficulty with moving his shoulder as well as difficulty to eat, dress, and care for
himself (Respondent’s Exhibit 8).

After a course of physiéal therapy, Dr. Johnson performed surgery on October 30, 2014. He had
diagnosed a right shoulder SLAP tear with adhesive capsulitis. The procedures that Dr. Johnson

performed were a right shoulder arthroscopy, capsular release and manipulation as well as biceps
tenodesis (Respondent’s Exhibit 10).
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Dr.J ohnson testlﬁed that the ac01dent of August 15, 2014 caused the 1n_]ury to Larry Needha;m or
aggravated any. pre—ex;stlng condltxon in Larry Needham’s shoulder resulting in the need for the
surgery described above. That testimony was given to a reasonable degree of methcal and
surgwal certamty (Petztloner s Exhlbit 1 p 17)

On Cross- exammatwn he was asked 1f an old clavxcle ﬂacture sustamed IS years pnor could in

and of itself cause an individual to expenence a popping sensation. Dr. J ohnson replied it would
be unhkely (Petitioner’s Exhlblt 1, p. 20). He was also asked if the clavicle fracture could cause
pam or chckmg and Dr. J ohnson rephed poss1b1y but unhkely (Petmoner ] Exhlbzt 1,p.20).

Dr. I ohnson was then asked that since he had noted sxgmﬁoant fraying of Petxtloner 8 antenor
and superior labrum, could the fraying indicate a more degencrative chronic condition. Dr.
Johnson answered that no it would not, stating further that if yon have your labrum tore or you
have a tissue tear in your shoulder, sometimes it appears frayed and torn (Petltloner s Exhxblt 1,
pp. 24- 25) . |

On further questxomng by counsel for the Respondent Dr.J ohnson was asked whether an
individual could develop a labral tear with an activity of normal life just by raising the arm up
and lifting something. Dr.J ohnson’s response was it’s possible but unllkely (Petmoner s Exhibit
1, p. 28). . _ _ _

Dr. Johnson went on to testify further regarding the poss1b111ty of developing a labral tear by
merely raising the arm. Dr. Johnson responded as follows: “So there’s different types of labral
tears. You can get what we call a Type 1 labral tear, ‘which is fraying of the labrum, which
everybody eventually gets from normal life wear and tear. HE HAD MORE WHAT'WE CALL
A TYPE 11 SLAP TEAR WITH THE PEEL-BACK SIGN, WHICH WAS INSTABILITY OF
THE LABRUM. I THINK THAT’S LESS LIKELY WITH JUST EVERYDAY DAILY
ACTIViTIES ” (Petltloner s Exhlblt 1, pp 28- 29 etnpha31s added) :

Counsel for the Respondent went on to ask further “Well if reachmg up and l1ft1ng someﬂung
wouldn’t cause it, why would him merely puttmg his hand on a billet to guide it cause a tear?’
Dr. Johnson rephed “so if he had his hand on the billet and there was a significant force applied
and he had his arm.in a certain posmon yes | feel it could cause it.” Counsel then asked:

“Q But that assumes there was a si gmﬁcant force

Al Yes

Q: And what type of force would that need to be as far as mgmﬁcant‘?

A:lcan’t quanttfy for you in terms of units or anythlng, but | thmk it would have

to be more that just lifting up your arm. If he was pushing it or had a force push
back against his arm, [ think it could cause it.” (Id at 29)
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Dr. Johnson further testified that the force would come from either the Petitioner pushing the
billets or a force back against him from the billets, it could be causative to the injuries. (Id)

He further testified that if Petitioner had placed his right hand on the back and side of the 52-foot
25,000-pound billets to steady them as they were hanging there by the magnet, would it have still
caused the injury? Dr. Johnson replied “so, yes, if he had his hand up there on the billets to
steady, yes, I would feel that would require some force and could cause the injury that has been
described.” (Petitioner’s Exhibit 1, p. 31).

Respondent submitted evidence from Dr. Troy Karlsson, an orthopedic surgeon who did a
records review and later an examination pursuant to Section 12 of the Act. On the issue of
causation, Dr. Karlsson, who also testified by way of deposition, said that force was required. He
said that the Petitioner did not have the requisite force to cause his injuries, as he was not pulling
or pushing something and the material itself did not apply a force to him. (RX 8 at 15) He further
opined that the surgical findings by Dr. Johnson were more consistent with a degenerative as
opposed to a traumatic injury. (Id at 21-22) Finally, on cross examination, Dr. Karlsson testified
that the act of raising one’s arm to 100 to 120 degrees to steady a two-ton load of steel was not
something that most people were doing on an everyday basis. (Id at 46)

Conclusions of Law on accident and causation:

The evidence clearly shows that on the day in question, the Petitioner was performing his regular
Jjob in the regular way he performed it. While there was some dispute as to whether the Petitioner
had his right hand on the billet load as it was being lowered into the truck, the Arbitrator believes
a preponderance of the evidence establishes that it was.

His histories on the accident date to Rusty Hewitt, Dale Stookey and Dr. Pena were consistent.
He told them all that his right hand was against the billets when they unexpectedly dropped down
to the truck bed. All of the subsequent histories to the Petitioner’s medical providers also are
consistent. He told all of them his right hand was on the billets. Only the testimony from Chester
Barker details a different history. He says the Petitioner denied touching the billets when they
tirst talked immediately after the occurrence. However, at a subsequent meeting Barker said that

the Petitioner did report that his right hand was on the side of the billets as he was lowering them
down.

The Arbitrator finds it much more likely that the Petitioner did have his hand on the billets as he
was lowering them into the truck. Clearly the front end of the billets was in the truck bed while
the back end was not. While the Petitioner said that the back end was not swaying, he said it was

his normal practice to reach with his gloved right hand onto the back of the billets to prevent said
swaying as they were being lowered.

The evidence further shows that while the Petitioner was lowering the billets, he felt symptoms

in the right shoulder. The really difficult question is whether this activity was causally related to
his injuries. Both doctors who testified, Dr. Johnson and Dr. Karlsson, said that some level of

-6 -
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force agamst the shoulder was required before it could be concluded w1th1n a reasonable degree
of medical certainty that causation was present. It is clear from the evidence that the Petitioner,
while he was lowering the heavy load of billets, did not apply force with his right hand. He
testified to that fact, as well as telling virtually everyone else associated with this claim that he
didn’t apply force while the billet was being lowered. As an aside, the Arbitrator feels the
Petitioner was a very credible witness because of his consistency on the i issue of force. It would
have been easy for him to say that he was pushing on the billet to some degree to prevent it from
swaylng, but he d1d not :

On the other hand both doctors sald that force could have been placed on the shoulder from the
billets themselves pushing back as they were being lowered Dr. Johnson felt it significant that
while the Petitioner was lowermg the billet, his arm was in a raised position. (PX 1 at 26) As
stated above, there is really no disputing the fact that the Petitioner had his right arm extended
out from his body to a height above head level. There is also no dispute that this billet bundle,
which weighed over two tons, dropped rapidly and unexpectedly when the Petitioner pushed the
operating paddle with his left hand: As stated above, the evidence established that the
Pet1t1oner s nght hand was on the ‘mllets o steady them before they were lowered

The Arbltrator beheves the above ev1dence allows hrm to draw two reasonable inferences. FlI’St
it is reasonable to infer that the Petitioner maintained hand contact with the billets while they
quickly and unexpectedly dropped down to the truck bed. The reason his hand was on the billets
was to steady them as they were being lowered. Secondly, it is reasonable to infer that this two-
ton bundle provided some push back as it was dropping. It wouldn’t take much of a sway for the
heavy load to prov1de some level of force agamst the Petitioner’s nght arm.

Also, the cham of events favors causation. The Petitioner worked for many years for the
Respondent without having any ongoing symptoms or treatment involving the right shoulder.
While he did have an old, ununited distal clavicle fracture, there was no evidence presented to
show that it was giving him any problems After the accident, he immediately went to his
foreman to report it. He was sent to First Aide and then to OSF, where he was seen by Dr. Pena.
His exam findings were consistent with a traumatic event. He noted tenderness throughout the
shoulder along with decreased motion and strength. He diagnosed a possd)le biceps tear. An MRI
was performed which showed a torn labrum. Four days later he saw Dr. Braun, who termed the
labral tear as being acute. Just one ‘week after the accident, the Petitioner saw Dr. Johnson, an
orthopedic specialist. Dr. Johnson found decreased ranges of motion, weakness of abduction and
external rotation and tenderness to palpatron Again, all of these findings are reflective of a
recent trauma. After a trral of therapy, surgery was performed

Itis hkely that some of what Dr.J ohnson found in surgery pre-ex1sted the events of August 15.
However, the law allows for compensation if an accident aggravates a pre-existing condition.
Based upon the testithony of Dr. Johnson as well as the chain of events analysis, the Arbitrator
finds that the accident as alleged is causally related to the Petltroner s condition of iil being.
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In support of the arbitrator’s findings relating to (J) Medical, the arbitrator makes the
following findings of fact and conclusions of law:

All of Petitioner’s medical bills were paid by Respondent’s group carrier with the exception of out
of pocket expenses totaling $1,018.46. Petitioner’s claim for reimbursement of medical expenses
1s granted in light of the Arbitrator’s finding as to causation.

In support of the arbitrator’s findings relating to (K) TTD, the arbitrator makes the
following findings of fact and conclusions of law:

Petitioner was off work from August 16, 2014 through January 18, 2015, a period of 22-3/7 weeks,

during which period of time he received group disability benefits from Respondent totaling
$7,289.29.

Petitioner’s claim for temporary total disability is granted in light of the Arbitrator’s findings as to
accidental injury and causation. In light of Petitioner’s average weekly wage of $1,068.54,
Petitioner is entitled to 22 and 3/7 weeks TTD at the rate of $712.72 totaling $15,979.18 minus
any group benefits paid which qualify under the Act.

| In support of the arbitrator’s findings relating to (L) Nature and Extent, the arbitrator
makes the following findings of fact and conclusions of law:

With respect to the five factors listed in Section 8.1b of the Act, the Arbitrator first notes that Dr.
Karlsson did an AMA evaluation on June 7, 2016. The doctor found a 2 % impairment of the right

arm which equates to a 1 % impairment of the whole body. The Arbitrator gives moderate weight
to the doctor’s findings.

The Petitioner has worked for the Respondent for the past forty years, working as a laborer in the
billet yard for the past five to ten years. The job is somewhat strenuous in nature, as evidenced by
the accident in question. The Arbitrator gives moderate weight to occupation.

The Petitioner was 55 years old when the accident occurred. As such, he will not have to work as
long as would a younger individual with the post-surgery symptoms which he testified to at
arbitration. The Arbitrator gives moderate weight to this factor..

The Petitioner was released to full dﬁty work on J anuary 15; 2015 and théré i.s no evidence fo
support any wage diminution. The Arbitrator gives no weight to this factor.

Finally, Dr. Johnson testified that he last saw the Petitioner on April 24, 2015. This would have
been three months after his return to work. Dr. Johnson noted no pertinent findings on examination,
and said the Petitioner reported slight pain with extended activity. (PX 1 at 12) The Arbitrator
gives considerable weight to this factor.
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Afier consideration of the five factors set forth above, the Arbitrator awards 10 % person as a
Whole under Section 8 (d) (2) of the Act.
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STATE OF [LLINOIS ) D Affirm and adopt (no changes) D Injured Workers™ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) X} Reverse | Causal connection] |:| Second Injury Fand (§8(¢)18)
in part, affirm in part [} PTD/Fatal denied
D Maodify @ Norne of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Kelley Smith,
Petitioner,

VS, No. 17 WC 00531

State of Illinois,

Depar‘tn;;;r;tp zi g:nrtr.ections, 2 0 I g;g C C @ 0 O

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent, and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, and permanent partial disability, and being advised of the facts and law, reverses in part
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof. Petitioner did not file a Petition
for Review but urges the Commission to modify the Arbitrator’s Decision to include 25% loss of
use of the right thumb as part of the permanency award.

The Arbitrator determined that Petitioner proved that her slip and fall on ice in the
employer’s parking lot on December 19, 2016 constituted an accident that arose out of and in the
course of her employment. He found that Petitioner proved that she suffered injuries to her back
and right thumb and awarded medical benefits and 3% loss of use of the body as a whole for
Petitioner’s back strain. However, the Arbitrator determined that Petitioner’s right thumb injury
resolved without any permanent disability and made no permanency award for that injury.
Petitioner did not seek temporary total disability benefits. The Commission affirms the Arbitrator’s
finding that Petitioner’s accident arose out of and in the course of her employment and the award
of medical expenses and permanency as to Petitioner’s back strain. However, the Commission
reverses the Arbitrator’s finding that Petitioner’s right thumb condition was causally related to her
work accident and his award of medical expenses related thereto.
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On December 19, 2016, Petitioner, an office support staff member at Respondent’s Decatur
Correctional Center, received permission from her supervisor to go to her vehicle during her break
and slipped on ice in Respondent’s parking lot. Shortly after the accident, Petitioner’s supervisor
completed a Supervisor’s Report of Injury wherein he noted Petitioner’s injury was to her “back
and right hip.” Petitioner completed an Employee’s Notice of Injury and Incident Report and
indicated therein that she injured her “Back & RT Hip & Neck.” Petitioner’s Application for
Adjustment of Claim, filed on January 5, 2017, listed “back™ as the part of the body injured in the
work accident.

On December 20, 2016, the day following her alleged accident, Petitioner reported to Dr.
Newlin with right hip, back, and neck complaints from her fall. She did not mention a right hand
or thumb injury. Petitioner returned to Dr. Newlin on December 28, 2016. The note indicates
Petitioner complained of neck and back pain. Not until her January 26, 2017 appointment, over a
month after her accident, did she report to Dr. Newlin constant thumb pain since the fall. Dr.
Newlin ordered x-rays of Petitioner’s right hand; results were negative, except for some
degenerative changes. '

Petitioner consulted with PA-C Gregoire in Dr. Wottawa’s Springfield Clinic office on
April 12, 2017 on referral from Dr. Newlin. She complained of locking and catching in her right
thumb and reiterated that she had suffered constant pain in her thumb since her work-related slip
and fall in December. The doctor’s assistant noted that Petitioner was unable to explain to him the
mechanism of the fall. Petitioner recalled only that she had fallen on her right side and that her
thumb pain was 10 on a scale of 1-10. PA-C Gregoire ordered physical therapy and anti-
inflammatories.

Petitioner returned to Dr. Wottawa’s office on June 8, 2017. PA-C Purves performed the
exam and offered Petitioner a steroid injection, which she declined. He noted that Petitioner’s
thumb condition might or might not be causally related to her fall. Dr. Wottawa performed a trigger
thumb release on June 29, 2017.

Petitioner testified at hearing that she had noted pain in her back and hip and felt a “pop”
in her right thumb immediately at the time of her fall. However, she also testified that she did not

notice anything about her thumb at first and that it had not begun to hurt or swell until a week and
a half after her fall.

At hearing, Respondent disputed that Petitioner had suffered a compensable work accident
but stipulated that Petitioner’s low back injury was caused by her fall. Respondent denied that
Petitioner’s trigger thumb was causally related and maintains this denial on appeal.

The Arbitrator found that Petitioner’s fall arose out of and in the course of her employment
with Respondent and that she suffered injuries to both her low back and right thumb. Petitioner
was awarded reasonable and necessary medical services and 3% loss of use of the body as a whole
for Petitioner’s low back injury. The Arbitrator declined to award any permanency for Petitioner’s
right thumb complaints, concluding that “whatever problems Petitioner may have had with her
right thumb are resolved without PPD.” Arb. Dec., p. 6.
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Petitioner bears the burden to prove by a preponderance of credible evidence alf the
elements of her workers’ compensation claim. Martin v. Industrial Comm'n, 91 Il1.2d 288, 294
(1982). This includes proof of a causal connection between the work accident and Petitioner’s
alleged injury.

in this case, Petitioner has not presented credible evidence that her right thumb condition
was causally related to her work accident. She testified that she immediately heard a “pop™ in her
right thumb. She later testified that she noticed nothing about her thumb for a week and a half after
her fall. She did not report her alleged thumb injury to her supervisor, nor does “thumb” appear on
any accident report or on her Application for Adjustinent of Claim. Not until over a month had
passed since her accident did she complain to Dr. Newlin of right thumb pain, which she said had
been constant since the accident.

In light of the totality of the record, the Commission finds that Petitioner failed to prove
that her right trigger thumb was causally related to her work accident on December 19, 2016. The
Commission therefore reverses the Decision of the Arbitrator as it pertains to Petitioner’s right
thumb injury and treatment and otherwise affirms and adopts the Arbitrator’s Decision.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator, finding that Petitioner proved that she suffered an accident on December 19, 2016 that
arose out of and in the course of her employment and that her lower back injury is causally related
to that accident, is hereby affirmed with the above change.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner the reasonable and necessary medical bills related to the care and treatment of her lower
back injury, as provided in Sections 8(2) and 8.2 of the Act, and subject to any credit pursuant to
Section 8(3).

IT IS FURTHER ORDERED BY THE COMMISSION that payment for medical bills
related to the care and treatment of Petitioner’s right thumb injury is denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is ordered to pay
Petitioner the sum of $755.37 per week for a total period of 15 weeks, as provided in Section §(d)2
of the Act, for the reason that the injuries sustained caused a 3% loss of use of Petitioner’s body
as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to

judicial review. Therefore, no appeal bond is set im

DATED: JAN 3 - 2020 ' |
0-11/07/19 Marc Parker o

mp/dak M W:(;‘é(/

68

Barbara N. Flores

(Qetonid, N fomparrn

Deborah L. Simpson
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)SS.
COUNTY OF Sangamon )

D Injured Workers” Benefit Fund ($4{d))
[ Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

. None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Kelley Smith Case # 2017 WC 000531
Employee/Petitioner L
v. Consolidated cases:
IL Dept of Corrections
Employermespondent

An épphcarzan for Aajrustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commxssxon in the city of
Springfield, on December 20, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

D!SPUTED ISSUES

Al D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

l:] What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

(] What were Petitioner's eamnings?

D What was Petitioner's age at the time of the accident?

[_] What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. [_] What temporary benefits are in dispute?
- OdTtprD ] Maintenance C1TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. I:[ Other _ -

r—*r"_:n,carﬂsﬁdow

ICArbDee 2710 100 W, Randolph Street #8..':.’00 Chicago, IL 60601 312/814-6611 Tollfree 866/352-3033  Web site: www.iwee.il.gov
Downstate oﬂ' ces: Coffinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS .
On December 19, 2016, Respondent was operating under and subject to the provisions of the Act.
On this date, an empl_oyee—employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of eniployment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year precedmg the i mjury, Petmoner eamed S?O 980; the average weekly wage was $1,365.00.
On the date of accident, Petitioner was 52 years of age, smgle w1th 0 dependent chlldren
Petitioner fas received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necegsary medical services.

ORDER

Based on the above, the Arbitrator concludes Petifioner sustained 3% loss of use of Man, 15 weeks at a rate of $755.37 as a whole under
§8{e)12 of the Act.

Respondent shall pay reasonable and necessary med;cal services, as provided in Sectwns S(a) and 8.2 of the Act and per the stipulation of the
parties, subject to any credif pursuant to Section 8(j). .

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

(Zot Joo al2q]1

Signature of Arbitrator Date

1ICArDBDes p. 2

APR 2 - 2018
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Findings of Fact

Petitioner Kelley Smith is a current State of lllinois employee who works for the Illinois
Department of Public Health Division of Long Term Care/Quality Assurance. On December 19,
2016, she was still employed with the State of Illinois but worked for the Department of

Corrections at that time. In both positions she primarily worked in the office and duties were
clerical in nature.

On December 19, 2016, the Petitioner testified she asked for permission to go to her car.and
Petitioner suffered a slip and fall on the ice in the parking lot at her correctional facility as she
was entering her vehicle. Petitioner testified that her car was parked in an employee handicap
spot and she fell getting into the vehicle. Petitioner testified she had sought and was granted
permission to go to her vehicle from her supervisor.

Petitioner testified that when she fell she only noted pain in her back and hip but she also felt a
pop in her right thumb. The report filled out by Deborah Shannon, Petitioner’s supervisor,
indicated that the Petitioner hurt her back and right hip with no mention of a wrist injury. There
was also a narrative completed that confirmed that Petitioner was given permission by a Denise
Jones to go to Petitioner’s vehicle, Petitioner also filled out an injury report that was consistent
with her testimony and the other reports submitted at the time of trial but her report at the time
also did not note that Petitioner suffered a right thumb injury.

On December 20, 2016, Petitioner reported to a Dr. Newlin with complaints to her right hip,
back, and neck. During the exam, Petitioner described that her feet slipped and onto her
buttocks. The impression at that time was neck and worsening lumbar. Petitioner was given =
light duty work slip.

Petitioner’s second exam was on December 28, 2016, she complained of lower back pain due to
her fall, she was referred to physical therapy for whiplash.

Petitioner attended physical therapy at Decatur Memorial Hospital on January 6, 2017.

Petitioner returned to Dr. Newlin on January 26, 2017, with new complaints of right thumb pain,
and complained that it occurred on December 19, 2016 injury.

When Petitioner returned to Dr. Newlin on February 17, 2017, she requested a referral for her
thumb. Petitioner still had back complaints and was to continue therapy for her lower back.

The final time Petitioner_ saw Dr. Newlin was on March 6, 2017. Petitioner testified that she
returned to work soon after this point full duty and then switched positions at the State of Illinois.
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Petitioner underwent an MRI on her lower back and pelvis on March 19, 2017, due to low back
pain. No acute findings were found on Petitioner’s pelvis.

Petitioner testified that she underwent two injections and could have a third for her lower back
but that she had not scheduled it as of the date of trial.

The records reflect that Petitioner had her first right SI joint injection on April 20, 2017, and her
second on August 3, 2017, Petitioner continued to work full duty regarding her back since her
release. Petitioner continues to have some minor problems with her lower back, including some
ache due to overuse and 1ong perlods of sﬂ:tmg at her desk '

Petitioner was referred 10 Spnngﬁeld Clinic with Dr Wottowa’s office for her right thumb
injury. Petitioner was mlt;ally seen on April 12, 2017. It was noted that Petitioner suffered a fall
in middle of the last December on to her right side but did not tell him the exact mechanism of

the fall. It was noted that Petitioner evaded serious bony injury to her nght hand Petitioner was
to undergo therapy and foliow up in 6-8 weeks.

Petitioner returned fo Dr. Wottowa’s office on June 8, 2017. A David Purves was the attending
medical examiner at that time who explained that her injury may not be related at all. It was
decided that Petitioner undergo a right trigger thumb release with Dr. Chris Wottowa.

Petitioner saw Dr. Wottowa for the first time on June 26, 2017. Petitioner declined injection in
her thumb but wanted to proceed with surgery, which Dr. Wottowa ordered at that time. The

operation was performed on June 29, 2017, on Petitioner’s right thumb.

Petitioner followed up with Dr. Wottowa on July 12, 2017, and was released on an as needed
basis with good results at that time regarding her thumb injury.

Petifioner testified that her right thumb is in good condition and she had a good result from the
surgery.

Conclusions of Law
In regard to disputed issues (C), the Arbitrator makes the following conclusions of law:

The Arbitrator concludes that Petitioner did suffer an injury that both arose out of and in the
course of his employment. This is based upon the following reasoning:



201%000002

Respondent disputed accident on this claim and for Petitioner to prove accident that must prove
that the injury in question both arose out of and in the course of her employment with
Respondent. Petitioner’s un-rebutted testimony established both issues.

Per Material Service Corp., Division of General Dynamics v. Industrial Commission, 53 Ill. 2d
429, 292 N.E.2d 367 (1973). When an employer acquiesced to activities by the Petitioner the
injury, even if personal in nature, with Respondent’s permission can be compensable. In the
above cited claim the injured employee went out to warm up her car, with permission of her
employer and her vehicle slid into a body of water and she died as a resunlt. The court ruled that
due to the permission of the employer her activity, though personal in nature, was in the course
of her employment. The Arbitrator finds the facts similar to the claim in question with the

Petitioner asking for permission which was granted by her supervisor for her to attend her
vehicle in the employer controlled parking lot.

The Arbitrator also notes that the Petitioner suffered a fall at an employee designated parking
spot, in an employer controlled parking lot and a fall due to ice. None of this was disputed at the
time of trial. Petitioner fell due to a hazard, ice, on the employer’s premise, in a zone designated
for employees. These factors made her injury also arise out of her employment.

In regard to disputed issues (F), the Arbitrator makes the following conclusions of law:

Respondent stipulated that Petitioner’s low back injury was caused by her employment at the
time of trial so no findings regarding that injury will be made.

The Arbitrator concludes that Petitioner’s right thumb current condition is related to her
12/19/2016 injury. This is based upon the following reasoning,

Petitioner testified that she did not initially notice that her right thumb was injured when she fell
but the mechanism described was falling backwards and on to her right side. Tt was noted by the
Arbitrator that Petitioner fell on her right side as noted in the initial medical records and

Petitioner’s hand injury was also to her right thumb. It is persuasive that due to Petitioner’s back
complaints she would not notice her thumb injury.

In regard to disputed issues (L), the Arbitrator makes the following conclusions of law:

The Arbitrator takes note of Section 8.1(b) which sets forth the criteria for determining
permanent partial disability.
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1)

2)

3)

4)

5)

The parties did not submit an impairment rating. The Arbitrator gives this no weight.

Petitioner is an office worker for the Respondent. Throughout her injury Petitioner
continued to work full duty and light duty. However, the Petitioner testified that she
had difficult with long periods of sitting which was required of her employment; the
arbitrator affords this some weight in favor of the Petitioner.

The employee was 52 years old at the time of his injury. Petitioner has a long career
and many more years of employment ahead of her, the Arbitrator gives this less
weight in favor of the Petitioner.

This injury did not affect the employee’s future earning capacity. The arbitrator gives
this some weight in favor of the Respondent.

The Petitioner’s ongoing subjective complaints were corroborated in the medical
records. Petitioner is still having on-going pain regarding her fower back and may
require a third injection for manage her back complaints. The Arbitrator gives this
greater weight in favor of the Petitioner.

Based on the above, the Arbitrator concludes Petitioner sustained 3% loss of use of Man as a
whole under §8(e)12 of the Act. Furthermore, the Arbitrator finds whatever problems Petitioner
may have had with her right thumb are resolved without PPD.

In alternative even if the Arbitrator rules against Petitioner in regards to her right thumb injury
Respondent should still be found liable for Petitioner’s back injury due to the findings regarding
accident and their stipulation to her low back injury.

o L= 2/2¢/18

Edwarvd Lee, A:(bi\trator Date
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STATE OF ILLINOIS ) % Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8({g}))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
I:] Modify E None of the above

BEFORE THE ILLINOIS WORKERS” COMPENSATION COMMISSION

Chris Kaloudis,
Petitioner,

VS, No. 17 WC 28481

20IWCC0003

Cook County Sheriff’s Office,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical expenses and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 1ll.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Deciston of the
Arbitrator filed July 27, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

There is no bond for the removal of this cause to the Circuit Court by Respondent
pursuant to §19(f)2 of the Act. The party commencing the proceedings for review in the Circuit
Court shall file with the Commission a Notice of Intent to Flle for Review in Circuit Court.

DATED:  jam 3 - 2020

Marc Parker

htonnd, X denpusnr

Deborah L. Simpson

mp-wj
0-12/19/19
68

Barbara N. Flores
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'STATE OF ILLINOIS ) D Injured-Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) ' D Second Injury Fund (§8(¢)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b) & 8(A)

CHRIS KALOUDIS Case # 17 WC 28481
Employee/Petitioner

V. .
COOK COUNTY SHERIFF’S OFFICE
Employer/Respondent

Consolidated cases:

An Application for Adjustment of Claim was filed in this matter, and a Nofice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, on June 14, 2018. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. [_| Was timely notice of the accident given to Respondent?
F Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?

G

H. D What was Petitioner's age at the time of the accident?

I [ | What was Petitioner's marital status at the time of the accident?
J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. @ Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
[JrpD [ ] Maintenance []TTD
M. D Should penalties or fees be imposed upon Respondent?
N. [_]1s Respondent due any credit? |
0. [X] Other Prospective cervical fusion surgery at C6-C7.

ICArbDecl9(h) 210 . 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwce.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, August 28, 2017, Respondent was operating under and subject to the provisions of the
Act. : : ' :

On this date, an emplbyee—employer relationship did exist betw'ee_n Pctitioﬁer and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident.was given to. Respohdcnt. | . o

Petitioner's current c_o'nditi'c)'n of ill-being is causally related to the accident. _

In the year preceding th.e.injliry, Petitioner eafne& $7 2;999.68; the aﬁerag'e weékly wage was $1,396.40.

On the date of accidén’t; Petitioner was 40 yéérs of age, married with 0 dep‘endenﬁ children. |
Respondent hasnot paid all reasoﬁablé 'and:neceséary charges for all reasohabl_e and necessary medical services.

Respondeﬁt shall be given a credit of $17,687.68 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $17,687.68. - . S o

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Medical benefits

Respondent shall pay reasonable and necessary medical services of $23,027.22, as provided in Sections 8(a)
and 8.2 of the Act. : '

Prospective Medical benefits

Respondent shall pay reasonable and necessary medical services for the prescribed anterior cervical discectomy
and fusion at C6-7 per Dr. Shapiro. S :

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any. ' '

RULES REGARDING APPEALS Unless a party files a Pefition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission. : ' '

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

07-26-18

Date

r¢ of Arbitrator

[CArbDec1 9(b) JUL 2 7 201_3
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STATEMENT OF FACTS

On August 28, 2017, Petitioner was employed by the Respondent as a Deputy Sheriff at the Skokie
Courthouse. He has been employed by the Respondent for the last 18 years. His work shift is from
8:00am to 4:00pm. His work duties include transporting inmates around the courthouse. On the date of
the accident, Petitioner was transporting three inmates from the courtroom to the male lockup. On the
way to the lockup, Petitioner’s duties required that he feed the mmates in the lunch room. The lunch
room was a square room measuring 10°x 10°. Petitioner testified that he had the 3 inmates lined up
against the wall of the lunch room. On another wall, the lunch was on a table. The sandwiches were in a
plastic bag placed on a Styrofoam plate. As Petitioner was picking up one of the plates to hand to the
inmates, he had his back to the inmates. At that point one of the inmates stepped away from the wall and
approached the Petitioner as he was turning back towards them. That inmate used his fist to strike
Petitioner in his left chin in an upper-cut swing motion. The Petitioner credibly testified that he was
struck with such force that his neck snapped back, he felt pain immediately in his neck and head, and spit
a portion of a tooth out of his mouth. Petitioner’s knees buckled but he did not fall to the floor. The
inmate took another swing at Petitioner but Petitioner was able to block the punch. Other officers entered

the room to stop the inmate. Petitioner was taken by ambulance to the emergency room complaining of an
extreme headache.

On August 28, 2017, Petitioner was treated at Northshore Medical Group emergency room. The intake
records indicate that Petitioner was bleeding from the mouth and had jaw and dental pain. The records
also show that Petitioner had neck pain. The CT of the neck taken that day showed that Petitioner’s neck
fusion was solid at C4-5 and C5-6. Petitioner had testified that he had a previous neck surgery in 2016.
The previous CT performed on May 14, 2016 showed a solid fusion also.

On August 31, 2017, Petitioner treated with his primary care physician, Dr. Zofakis. The history of the
assault at work was consistent in the medical records. Petitioner had increased pain from the neck. The
records indicate Petitioner was complaining of stiffness in the neck and numbness in both hands. He was
diagnosed with cervical radiculopathy. He was prescribed Naproxen, time off from work, and referred to

the spinal specialist, Dr. Gary Shapiro. Dr. Shapiro was the surgeon that performed Petitioner’s neck
fusion in 2016.

On September 13, 2017, Petitioner saw Dr. Shapiro. The medical records clearly points out that
Petitioner had not seen Dr. Shapiro since July 13, 2016 over 14 months prior to the accident in question.
Dr. Shapiro’s records indicate that Petitioner’s symptoms are suggestive of a C7 distribution. Dr. Shapiro
kept Petitioner off work. Dr. Shapiro reviewed the CT of August 28, 201 7 and determined that there was
a solid fusion at C4-6. Dr. Shapiro further explains that there appeared to be a small central calcified disc
hemiation at C6-7. Dr. Shapiro prescribed Medrol Dosepak and Norco. He mentioned that if his
symptoms do not improve, then he would prescribe a MRL
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On September 14, 2017, Petitioner treated with the dentist, Dr. Trambas. He repaired the 2 fractured
teeth.

On September 20, 2017, Petitioner started physical therapy at Athletico.

On September 27, 2017, Petitioner was seen by the IME, Dr. Butler. He diagnosed Petitioner with acute
strain of the neck muscle and cervical radicular pain. Dr. Butler opined that there was a causal connection

between the current complaints and the assauit that occurred on August 28, 2(}17 He kept Pet1t1oner off
work and ordered a MRL

On October 4, 2017, Dr. Shapiro saw Petitioner and documented Petitionet’s continuing complaints of
headaches, neck pain, and left arm pam with weakness

On October 30, 2017, Petitioner had the C-spine MRI performed The radlologlst 1mpressmn is “Central
disc protrusxonispur formanon C6-77.

On November 7, 2017 Dr. Shap1r0 met with Petltioner and reviewed the MRI film. Dr. Shap1ro S
assessment confirmed a central disc herniation at C6-7 with continued headaches, neck pain, and bilateral

arm pain. Dr. Shaplro prescnbed a cervwal discectomy with fusmn at C6-7. He contmued to keep
Petitioner off work.

On November 22, 2017, Dr. Butler the IME, reviewed the same MRI without examining the Petitioner.
Dr. Butler opined that the MRI showed that Petitioner merely strained his neck. Dr. Butler disagreed with
Dr. Shapiro as to protrusion/herniation and the need for a fusion. He returned Petitioner to work full duty
and released him from care at MMI

On May 14, 2018, Dr. Shapiro wrote a letter of Medical Necessity. He explained that Petlt:oner had been
doing very well since the first fusion in 2016 and was released to full duty at MMI on July 13, 2016. Dr.
Shapiro had a detailed understandmg of the new assault that occurred on August 28, 2017. He explained
the immediate onset of neck pain, jaw pain, and nght arm pain. He once again conﬁrmed that there was
an objective ﬁndmg of a central disc herniation in the MRI of October 30, 2017. He stated that the
mechanism of injury is consistent with the herniation seen at C6-7. The disc hemiation was either
rendered symptomanc or caused by the work related i mjury He contmued to prescnbe a fusmn at C6-7.

Petitioner testified that he was paid temporary total disability benefits whlle off work from August 29,
2017 through January 8, 2018. He testified that he while he has been waiting for the surgery to be
approved he continues to have headaches and pain in the left arm. He testified that he has not had any
subsequent injuries to his neck since the assault.
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CONCLUSIONS OF LAW

“C” (Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?)

The Arbitrator finds that Petitioner had an injury arising out of and in the course of employment and that
the injury caused the need for surgery prescribed by Dr. Shapiro. The Arbitrator finds that Petitioner’s
‘testimony was credible as to the assault that occurred on August 28, 2017. There was no contrary opinion

from the Respondent concerning the assault. All the histories in the medical records were consistent with
the history given by the Petitioner.

«F” (Is Petitioner’s current condition of ill-being causally related to the injury?)

The Arbitrator finds that the medical opinion of Dr. Shapiro is more persuasive and factually correct. The
Arbitrator notes that Dr. Shapiro was Petitioner’s treating surgeon from a previous fusion. Dr. Shapiro
knew Petitioner’s history and was able to show that the previous fusion was solid and that Petitioner had
no medical visits for over 14 months before the new assault at work on August 28, 2017. Dr. Shapiro also
confirmed the assessment of the radiologist that the MRI showed a herniation/protrusion at a new level of
C6-7. Dr. Shapiro provided conservative care for Petitioner which did not alleviate the symptoms, and, in
fact, the symptoms have become worse. While it may be true that the MRI findings were like a pre-
accident MRI on May 15, 2015 and the doctor discussed future surgery at that level at that time. It also
appears from the record that the accident, more likely than not, accelerated the need for the fusion surgery
at C6-C7 and as a result, the claim is compensable under the Act.

The Arbitrator fully recognizes that it would be better if a physician had opined the acceleration theory,
but the accident speaks for itself.

The Arbitrator finds that Dr. Butler’s opinion is less compelling than Dr. Shapiro’s assessment.

“«J» (Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?)

The Arbitrator, having found in Petitioner’s favor for accident and causation, finds that Respondent is
liable for the medical bills incurred per the fee schedule and 8.2.

“K” (Is Petitioner entitled to any prospective medical care?)

The Arbitrator, having found in Petitioner’s favor for accident and causation, also finds that Respondent
is liable for the neck fusion surgery prescribed by Dr. Shapiro including related follow up care.
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STATE OF ILLINOIS ) {Zl Affirm and adopt {no changes) D Injured Workers” Benefit Fund (§4(d))
} SS. D Affirm with changes D Rate Adjustment Fund (§8(g))

COUNTY OF COOK ) |:] Reverse D Second Injury Fund (§8{e)18)

D PTD/Fatal denied
Ij Modify @ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Gary J. Rizza,
Petitioner,

V8. : No. 16 WC 07757

20I%CC0004

Monterrey Security Consultants,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection,
nature and extent of temporary total disability, medical expenses, notice, penalties and
attorneys’ fees and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 24, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $ 47,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JAN 3 - 2020

Marc Parker

Wetont X Mempaon

Deborah L. Simpson
—

mp-wj
0-12/19/19
68

Barbara N. Flores
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STATE OF ILLINOIS Y D Injured Workers® Benefit Fund {§4(d))
)SS. |1 Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Second Injury Fund (§8(e)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

GARY J. RIZZA Case # 16 WC 07757

~ Employee/Petitioner

v

MONTERREY SECURITY CONSULTANTS, INC.
Employcr/Respoadentl

Co_nsolidated cases: N/A

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian T. Cronin, Arbitrator of the Commission, in the city of
Chicago, on 1/23/18 and 1/26/18. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[:] What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

“ R m o E T 0w

IE Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

E] Is Petitioner entitled to any prospective medical care?

o

L. [X! What temporary benefits are in dispute?
<) TPD/Modified Duty [_] Maintenance X} TTD

M. & Should penalties or fees be imposed upon Respondent?
N. [ ]ts Respondeht due any credit?
0. Ei] Other: Does Respondent have the right to obtain a second Section 12 examination?

ICArbDeci9(b] /10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Tollfree 866/352-3033  Web site: www.iwec.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS _ : _

On the date of accident, 10/11/15, Respondent was operating under and subject to the provisions of the Act.
On this date, an empioyee—emﬁioyer relationship did exist between Pe.titi.oner' and Res.po.ndent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is caﬁsally related to the accident. _

In the year preceding the injury, Petitioner carned $60,053.76; the average weekly wage was $1,154.88.

On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.

Respondent has not provided all reasonable and necessary medical services to Petitioner.

Respondent Aas not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent is entitled to a credit in the amount of $1,416.38 for other benefits paid, pursuant to Messamore v.
Indus. Comm’n, 706 N.E.2d 44 (4" Dist. 1999).

ORDER

Respondent shall pay Petitioner’s temporary total disability benefits of $769.92/week for 29 weeks,
commencing 7/5M7 through 1/23/18, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner an amount equal to the unpaid medical bills for the reasonable, necessary and
related medical care rendered to him: $948.00, from Ingalls Memorial Hospital for dates of service 10/11/15
through 11/6/15; $5,163.03 from Dr. Harvey/Riverside Medical Center for dates of service 11/23/15 through
12/14/17; and $383.21 as a reimbursement for out-of-pocket payment of prescription medications. All of the
above charges are to be made pursuant to Section 8(a) and subject to Section 8.2 of the Act.

Respondent shall authorize and pay for the revision surgery that Dr. Harvey has recommended, pursuant to
Section 8(a) and subject to Section 8.2 of the Act.

Respondent shall pay Petitioner $11,163.84 in penalties, as provided in Section 19(k).
Respondent shall pay Petitioner $6,090.00 in penalties, as provided in Section 19(1).
Respondent shall pay Petitioner $2,232.77 in attorney’s fees, as provided in Section 16.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
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STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate set forth on the Nofice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

. -

My . S
/ 7-22-2018

Signature of Arbitrator Date

ICArbDec0(h)

JUL 24 2018



BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GARY J.RIZZA, )
PETITIONER, )}

)

)
v ) No. 16 WC 007757

) S S :
MONTERREY SECURITY ) | |
CONSULTANTS, INC,,  20IWCCO0O0 04
RESPONDENT. ) : : : :

)

FINDINGS OF FACT
Petitioner’s Testimony:

Petitioner, Gary Rizza, testified that on 10/11/15, while in the course and scope of his
employment, he injured his right ring finger and lower back while apprehending a shoplifter. He
broke the finger and experienced back pain and sciatica in both legs.

Petitioner sought treatment for his right ring finger and lower back that day at Ingalls
Memorial Hospital. He was given an injection and prescribed an MRI. The doctor also referred
him to Dr. Miz for his low back and Dr. Labana for his right hand. He had the MRI at Open MRI
in Homer Glen. He was taken off work. |

When he presented to Dr. Labana, his right hand was very sore. His right ring finger was
still purple and swollen. A splint was applied to the finger. He later underwent occupational
therapy and was released from care. :

When he presented to Dr. Miz, he reported that his back pain was severe and that he could
not sit or stand for very long. Dr. Miz told him that he could not return to work until he completed
a course of physical therapy. Petitioner was in excruciating pain.

-In November 2015, a friend feferréd him to Dr. Hasan. Dr. Hasan sent Petitioner to
Physical Therapy & Sports Injury Rehabilitation for treatment. Over the course of three months,
Dr. Hasan administered three injections to his back. Each injection helped for a little while, but
the pain came back. Then, Dr. Hasan referred him to Dr. Harvey.
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When he presented to Dr. Charles Harvey, he told him that the pain was in his lower back
on both sides, but the back pain and the sciatica was much more dominant on the left side. Dr.
Harvey examined him. He told Dr. Harvey that he did not receive lasting pain relief from the
injections, and Dr. Harvey told him that he felt surgery would be the only step that would provide
him with some type of permanent relief.

On July 18, 2016, he saw Dr. Jesse Butler for a second opinion. He told Dr. Butler about
the problems with his mainly left-sided lower back pain and about how his sciatica was never
ending. Dr. Butler reviewed the MRI, and also recommended surgery.

Petitioner further testified that after this injury - - sometime about the end of 2015 - - he
has experienced heart palpitations. Dr. Harvey told him that high blood pressure was a concern of
his and that he would like Petitioner to see a cardiologist before the surgery. Petitioner takes
medication for his blood pressure.

On May 11, 2016, which was approximately one month after Dr. Harvey suggested
surgery, Respondent arranged for Petitioner to be examined by their IME physician, Dr. Citow.
From the time he walked into Dr. Citow’s office until the time he left, five minutes or less had
passed. During the examination, Dr. Citow did not touch him. Dr. Citow wrote a report, about
which Petitioner learned two months later. It is Petitioner’s understanding that Dr. Citow’s
opinions were not consistent with those of Dr. Harvey, Dr. Hasan, and Dr. Butler.

On October 12, 2016, Dr. Harvey performed surgery on Petitioner. Such surgery consisted
of a lumbar laminectomy and discectomy at L4-L5. After the incision healed, Dr. Harvey
prescribed a course of physical therapy. Dr. Harvey ordered an MRI, which was done on
December 30, 2016. Dr. Harvey continued to keep Petitioner off work. After Dr. Harvey reviewed
the MRI, he suggested that Petitioner undergo another surgery on the right side in order to provide
some type of permanent relief.

Petitioner also attempted to do work hardening, which Dr. Hasan had recommended. As
the work hardening progressed and more weights were added, Petitioner could no longer do it.
The pain got to be too much.

On April 3, 2017, at the request of Respondent, Petitioner presented to Dr. Singh. Based
on Petitioner’s knowledge, Dr. Singh agreed that Petitioner injured himself on October 11, 2015.
So, Dr. Harvey had made a recommendation for a revision surgery, and both Dr. Hasan and Dr.
Singh agreed with such recommendation. Dr. Singh gave Petitioner a light-duty status.

On July 10, 2017, Petitioner testified, he was finally able to get another injection-approved,
which Dr. Hasan had recommended. The injection provided only temporary relief on the right side.
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Petitioner testified that he wants the surgery that Dr. Hasan, Dr. Harvey and Dr. Singh have
recommended. : :

The first time Respondent contacted Petitioner about light-duty work was in June 2017.
They requested that Petitioner go to a teen center on July 10™, which Petitioner did not do because
he was at Riverside Medical Center getting the fourth injection to his back. Petltloner testified
that he notified this off-duty site, or Respondent that he would not be appearing on July 10, 2017.
Specifically, he notlﬁed three different people to let them know he would not be appearing that
day: the Workbox representative, who put this modified-duty job together the nurse, who is
affiliated with the insurance company, and the representative of the teen center. He told the three
of them on July 7% that he would be glad to go there on the foliomng Monday. Amanda, a
representative of Workbox, left a voice mail message for Petitioner on the 17 of July. Amanda
was one of the three individuals he contacted regarding work at this modified-duty job.

In September 2017, Petitioner was notified of a second off-duty job site. This one was at
the Salvation Army in Blue Island. Petitioner went there and met the people from there but did
not actually do any work there. He did not begin working there because he was not able to do
what they wanted. They wanted him to work in the kitchen, but the lady there made the
determination that Petitioner could not do that work.

On November 20, 2017, there was an off-duty job offer from Vitas Hospice Care.
Petitioner started working there on November 20, 2017, continues to work there, but has not been
paid for the work he has done there.

TTD benefits were terminated on July 5, 2017, and he has not received any TTD benefits
since that time.

Petitioner recalled that he may have outstanding medical bills as a result of this injury.
There is an outstanding bill from Central Illinois Radiological Associates in the amount of
$478.00. He also has a bill from University Pathologists with a balance of $89.70, on the next
page, a balance of $11.50, and on the third page a balance of $23.00. Then, there is a $65.00
balance from Physical Therapy and Sports Injury Rehabilitation.

Petitioner then testified as to pharmacy bills that he paid out-of-pocket, all of which he
claimed were related to work injury of October 11, 2015.

On cross-examination, Petitioner testified that he was seeing Dr. Patel for his high blood
pressure. Also, Dr. Balthazor prescribed hydrocodone and lorazepam. Dr. Hasan also prescribed
hydrocodone for pain. He had also prescribed hydrocodone for Petitioner earlier that year.
Petitioner testified that he submitied these prescriptions to the employer’s insurance company; he
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was told by Walgreen’s that his prescriptions were denied. Petitioner list of prescription bills that
he is presenting are just those that he paid for out-of-pocket. Petitioner underwent another MRI
and x-rays in December 2017; a doctor from Dr. Harvey’s office ordered these tests. Petitioner
thought that new MRI showed three bulging discs on the right side instead of two. That was a
change in circumstance. Petitioner saw Dr. Hasan on September 18, 2017. At that point, Dr.
Hasan prescribed another epidural steroid injection.

Petitioner testified that there was a point afler the revision laminectomy surgery was
recommended that he did not want to have it.

Prior to the accident, Petitioner was never diagnosed with a degenerative disease or
degenerative condition of the lumbar spine. Prior to the accident, he “sort of” experienced
symptoms of pain in his lumbar spine. He would experience soreness if he did spring clean-up of
the house where he went out and did all the work himself or if he was painting. The soreness

. would result if he was doing something that he would not normally do. So, he never had treatment
for his lumbar spine until the accident.

On July 10, 2017, he received the fourth epidural steroid injection at Riverside Medical
Center. He received pain relief for a week to a week and a half. Dr. Hasan has prescribed a fifth
injection.

Dr. Singh examined him in March or April of 2017. Dr. Singh was with him for over a
half hour. First, they talked, and then he examined Petitioner.

When Dr. Citow examined him on May 11, 2016, he did not ask Petitioner to ambulate,
did not conduct range of motion exercises - - he did not conduct an examination of Petitioner with
his hands at all.

Some money from Monterrey Security was deposited directly into his account in the last
week or 50, but he has no idea of the purpose of this money.

To the best of Petitioner’s knowledge, the surgery that Dr. Harvey performed on him has
been paid according to the fee schedule. Petitioner further testified that the first, second, third and
fourth injections have not been paid for. Some things, however, have been paid for. Petitioner
assumes that some money has been paid for the injections, but he has not seen the schedule that
the attorneys are talking about.

The amounts of the unpaid bills that he is claiming are listed on the petition that Petitioner’s
Counsel filed today. He has been treating at Riverside Medical Center since 20135.
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He testified on direct that about 15 years ago, he filed a workers’ compénsation claim
against Joe Rizza Ford, b_ut did not ﬁle_another claim against Teny’s Linc_oln Mercury.

Pet1t1oner would agree with Respondent s Counsel that temporary total disability benefits
were paid by the employer from the tlme of the injury to July 5 2017.

Pet_itioner testified that his do'ctor at Rwersuie Medical Center stated that he is totally
incapacitated. Petitioner does not know if the doctor made such statement on Nove'mbe'r 9,2017
because he has not seen the doctor’s note. Most recently, he saw his doctor at Riverside Medical
Center in December 2017 and at that tlme the doctor said to him that he is totaliy mcapacnated

On redirect examination, Petitioner testiﬁcd th_at D:. Bal_thazor isa ph_ysic_ian’s _assistant
who works with Dr. Harvey. To reiterate, Petitioner testified that that the prescriptions that are
included in Exhibit L are all for the October 11, 2015 incident.

Petitioner testified that the reason that he did not want to have the revision surgery at one
point was that the insurance company wasn’t giving him any help. So, he testified, if they are not
paying his benefits at the time, and he goes under the knife, and he’s off work another year without
help from them, and now he has a big bill, he is not doing himself any favor. After they discussed
that he was not ready to get that surgery, they discussed addltlonai injections as an alternative.

Dr. Harvey did tell him that he was totally incapacitated, but to Petitioner’s knowledge,
neither Dr. Harvey nor Dr. Hasan has completed treatment. He does not have any permanent
restrictions.

Monterrey Security is his employer. The amount of money that was deposited in his
account was $1,416.38. Since his benefits were terminated on or about July 4, 2017, the only
money he has received from Respondent other than this 1400 and some odd cents was a check he
received for one penny.

On recross examination, Petitioner testified that he recalls receiving and reviewing Dr.
Singh’s IME report, but he did not recall when. Petitioner’s testimony was that he did not have
the revision surgery because he was not getting any help from his employer anymore. His
testimony is also that he received TTD until July 5, 2017.
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Summary of Medical Treatment:

On the date of accident, 10/11/15, Petitioner presented to Ingalis Memorial Hospital. (T.
28; P. Ex. “A”) He reported he was at work and caught someone and now has pain in his right
hand, 4" digit, and lower back. (P. Ex. “A”, p. 7) X-rays of the lumbar spine and right fourth finger
were taken. X-ray of the fourth finger revealed a comminuted nondisplaced fracture of the fourth
distal phalanx; the lumbar report revealed mild disc space narrowing at 1.2-3, 13-4 and L.5-S1 and
mild spondylosis. (P. Ex. “A”, p. 23-26).

On 10/13/15, Petitioner was diagnosed with non-displaced fracture of distal phalanx of the
right ring finger, pain, lumbar spine, and other spondylosis with radiculopathy, lumbar region. He
was referred to ortho/hand for the fracture. An MRI of the lumbar spine was ordered and it was
recommended that he apply ice. He was also prescribed Hydrocodone and Cyclobenzaprine, and
taken off work. He was scheduled to follow-up in one week. (P. Ex. “A”, p. 40-56)

Per the referral, Petitioner presented to Premier Orthopaedic & Hand Center, Dr. Neal
Labana, where he was treated for his finger fracture (including splint, therapy, and home exercise)
until being released on 12/29/15. (P. Ex. “C”) During treatment of his hand, he was released to
work with restrictions of no use of the affected extremity until his full-duty release on 12/29/15.

Petitioner followed-up on 10/16/15, at which time he complained of throbbing pain in the
right ring finger and lower back, with radiating pain. He was kept off work and recommended
continued use of his cane. (P. Ex. “A”, p. 57-67) The MRI of the lumbar spine was performed at
Homer Glen Open MRI & Imaging on 10/21/15. The MRI revealed multilevel spondylosis, disc
bulges causing neural foraminal stenosis, disc bulges at L2-L5 causing impingement of the exiting
nerve roots, mild central canal stenosis at L2-5. (P. Ex. “B™)

On 11/6/15, Petitioner returned to Ingalls Memorial Hospital with complaints of severe
back pain. He was referred to Dr. George Miz at Bone and Joint Physicians. He ultimately saw
Dr. Miz on 11/3/15, at which time he complained of low back pain after the work-related injury.
Since the date of the accident, he experienced pain and numbness that radiates down his legs. After
performing a physical examination and reviewing Petitioner’s lumbar MRI, Dr. Miz determined
Petitioner has lumbar radiculopathy related to his disk herniation and recommended initial
treatment with physical therapy, noting other options such as injections and surgical
decompression depending on the progress. Petitioner was to stay off work until he finished the
recommended physical therapy. (T. 37; P. Ex. “D”) At the recommendation and referral of Dr.
Miz, Petitioner presented to Physical Therapy & Sports Injury Rehabilitation, LLC on 11/12/15,
where he continued therapy until 2/11/16.

However, on 11/18/15, Petitioner presented to Dr. Ashraf Hasan at Oak Orthopedics for a
second opinion. Dr. Hasan agreed with Dr. Miz’s diagnosis. Petitioner was scheduled for left L4
and left LS transforaminal ESI. Petitioner was to continue physical therapy. (P. Ex. “F”) The
injection was performed on 11/23/15 at Riverside Medical Center (P. Ex. “G”; T. 41) The pain

6
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unproved but returned as severe as ever. (T. 41) He had another m_]eetlon on 12/9/15, with the
same results. (P. Ex. “G” & “F”; T. 42) A third injection was performed on 1/11/16. Again, there
was initial relief, then the pain returned. (P. Ex. “G” & “F”; T. 42) Ultimately, on 3/9/16, after
recommendmg work hardening and a few additional visits without improvement, Dr Hasan
referred Petltroner for a neurosurglcal evaIuatron (P Ex “F T 43)

At the referral of Dr Hasan and on 4/5/ 16, Petitioner presented to Dr. Charles Harvey at
Riverside Medical Center, at which time he was diagnosed with lumbar disc herniation. Dr. Harvey
recommended an MRI of the fumbar spine and prescribed medlcauons He opmed surgery was
likely a left L4-5 lammectomy and mlcrodrscectomy Petitioner was to follow up after the MRI (P.
Ex. “G”) On 4/21/16, the MRI of the lumbar spine revealed moderate—mzed disk herniation at L4-
5 resultmg in'moderate to severe left lateral recess narrowmg, and rnoderate to severe central canal
narrowmg (P. Ex. “O”) : Co ' '

On 4/20/ 16, Respondent had Peutxoner evaluated by Dr Jonathan CitOW pursuant to
Section 12 of the Act, who rendered a report dated 5/11/16. Dr. Citow recommended obtaining the
[umbar MRI before giving opinions on diagnosis, further treatment, and MMI._ (R. Ex. “A™)

On 5/5/16, Dr. Harvey recommended lumbar laminectomy and dlscectomy 14-5 left with
medial facetectomy and forarmnotomy (P. Ex. “G”)

On 7/6/16, Dr. Citow prepared an Addendum, wherein he recommended an ESI, opining
if Petitioner remains symptomatic after that, a left-sided L4-5 microdiscectomy can be considered.
He released Petitioner to return to work without restrictions and opined MMI would be one month
post-injection. (R. Ex. “B”)

On 7/18/16, Petitioner presented to Dr. Jesse Butler at Spine Consultants, LLC for a second
opinion regarding Dr. Harvey’s recommendation for surgery. (T. 44) Dr. Butler examined
Petitioner and diagnosed him with lumbar disc herniation with radiculopathy and stenosis. (P. Ex.

“I"} He recommended a lumbar laminectomy at the 1.4 Ievei with dlscectomy on the left at 1.4-5.
(P. Ex. “T)

Therefore, on 10/12/16, Dr. Harvey performed a lumbar laminectomy and discectomy, L.4-
5 left, with medial facetectomy and foraminotomy. (P. Ex. “G”, p. 364; T. 51) Petitioner continued
to present for post-operative, follow-up visits, with complaints of weakness numbness and tmghng
in both legs. On 11/22/16, he was recommended for physical therapy for lumbar strengthening and
range of motion exercises. He was kept off work as well. (P. Ex. “G™)

On 12/15/16, a new MRI of the lumbar spine was ordered to rule out recurrent disc
herniation. Physical therapy was put on hold until MR images were taken and results reviewed.
Again, Petitioner was kept off work. (P. Ex. “G”) On 12/30/16, it was determined Petitioner did
not have a recurrent disc herniation but does have scar tissue at the site of his left L4-5 laminectomy
as well as stenosis bilaterally at L3-4 and L4-5 that could be contributing to his symptoms. Prior

7



20IWCC0004

to considering additional surgical intervention, he was referred to interventional pain management
to try injections. He was kept off work. (P. Ex. “G” & “07)

On 1/12/17, Petitioner returned with imaging for further evaluation of the back and leg
pain. He was referred to pain management and ordered to follow up after injections, On 3/22/17,
Petitioner complained of heart palpitations. He did not have a history of these problems prior to
the subject work incident. He was recommended for testing. (P. Ex. “G”)

On 4/3/17, Respondent had Petitioner evaluated by Section 12 physician, Dr. Kern Singh.
Dr. Singh opined Petitioner’s condition of ill-being is residual 1.3-4 and 1.4-5 spinal stenosis; that
as a result of the 10/11/15 incident, Petitioner sustained an L4-5 disk herniation as well as an
aggravation of an underlying stenosis at L3-4 and L.4-5; that there is a causal relationship between
the mechanism of injury as described by Petitioner and the condition of ill-being; that the treatment
provided to Petitioner has been medically necessary and reasonable; that Petitioner is not at MMI;
and that he recommends a revision 13-4 and L4-5 laminectomy. (P. Ex. “P”, p. 6-7) Dr. Singh also
opined Petitioner’s residual stenosis is currently symptomatic, which necessitates the surgery. (P.
Ex. “P”, p. 6, under “Causality and Apportionment™)

On 6/28/17, Petitioner returned to Dr. Hasan, with continued complaints of pain. Dr. Hasan
recommended another lumbar injection and that he continue with work restrictions per Dr. Harvey.
(P. Ex. “F”") On 7/10/17, Petitioner underwent another lumbar injection. (P. Ex. “0”)

On 7/31/17, Petitioner reported some initial relief, but the pain returned in the same
distribution as previously. Dr. Hasan recommended that he be re-enrolled in the directed physical
therapy and to continue restrictions per Dr. Harvey. (P. Ex. “F")

On 11/9/17, Petitioner returned to Dr. Harvey for further evaluation of ongoing low back
and leg pain. His low back pain was radiating to his right leg worse than the left leg. A second
injection was recommended prior to consideration of the revision surgery. Another MRI and

dynamic study was ordered for surgery planning for the possible lumbar decompression surgery.
Petitioner was kept off work. (P. Ex. “G”)

On 12/9/17, MRI revealed multilevel spondylosis superimposed upon a developmentally
mildly shallow spinal canal. There is moderately severe spinal canal stenosis at L3-4. Stable
postsurgical changes left hemilaminectomy and microdiscectomy at 14-5.

On 12/11/17, an echocardiogram was performed, which showed normal LV size and function;
no significant valvular pathology was noted. (P. Ex. “0")

To date, Petitioner continues to see Dr. Harvey, who continues to recommend the revision
surgery. (P. Ex. “G”)
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CONCLUSIONS OF LAW

In support of his deasron w:th regard to issue (F) “Is Petmoner s current condition of
ill-being causally related to the mjury"" the Arbltrator finds as follows:

The Arbltrator ﬁnds ’shat Petrtloner is cred1b}e

The Arbltrator ﬁnds, ’ey a preponderance of the ev1denee that Petitioner has proven that
his current condition of ill -being of his lumbar spine is eausally related to the injury. The parties
have supulated to the acmdent Moreover the treatmg physu:lan and Respondent s Section 12
Examiner agree that his cun'ent eondrtlon of 1ll—bemg of his lumbar spine is causally connected to
Petitioner’s 10/11/15 work i m_]ury Treatrng physician, Dr. Charles Harvey, opined Petitioner’s
condrtlon is secondary to a work related injury.” Dr. Harvey even added that Respondent s IME
physician, Dr. Kem Singh, “agreed that [Petitmner] sustained a work-related injury that caused his
left L4-5 disc hermatlon as well as exacerbated his underlymg spondyiosas and stenosis at L3-4
and L4-5;” that Dr. Singh “agreed that {Petitioner] was not yet at MMI and continued fo require
additional treatment.” (P. Ex. “G”, office visit, 11/9/17). Thus, in his April 3 2017 report, Dr.
Singh (Respondent’s Section 12/IME physician) opined Petitioner’s condition of ill-being is
residual 13-4 and L4-5 spinal stenosis; that as a result of the 10/11/15 incident, Petitioner sustained
an L4-5 disk herniation as well as an aggravation of an underlymg stenosis at 1.3-4 and L4-5; that
there is a causal relatlonshlp between the mechamsm of injury as described by the Petitioner and
the condition of ill-being; that the treatment provrded to Petmoner has been medically necessary
and reasonable that Petitioner is not at MMI; ‘and that he recommends a revision L3-4 and L4-5
laminectomy. (P. Ex. “P”, p. 6-7) Dr. Smgh also opined Petitioner’s residual stenosis is currently
symptomatic, which necessitates the surgery. (P. Ex. “P”, p. 6 under “Causality and
Apportionment™) Further, the Arbitrator notes that Dr. Hasan’s treatment and recommendations
have been consistent with those of Dr. Harvey and Dr. Singh. Addltlonaliy, there is no evidence
that Petitioner received treatment for any back complaints or problems prior to his work-related
injury of 10/11/15. (T. 26-27)

In support of his decision with regard to issue {}) “Were the medical services that were
provided to Petitioner reasonable and necessary? Has Respondent paid all appropriate
charges for all reasonable and necessary medical services? ”, the Arbitrator finds as follows:

The Arbitrator finds Petitioner has proven, by a preponderance of the evidence, that the
medical treatment rendered to him for injuries that resulted from the accident of 10/11/15 was
reasonable, necessary, and causally related to such accident. Therefore, the Arbitrator finds that
Respondent is liable for payment for such treatment, including reimbursement to Petitioner of out-
of-pocket prescription costs. Petitioner’s testimony and the treating records support the
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Arbitrator’s finding. Even Respondent’s Section 12/IME physician, Dr. Kern Singh, stated that all
of Petitioner’s treatment has been reasonable and necessary. (P. Ex. “P”)

Specifically, Respondent shall pay $948.00 for the reasonable and necessary medical
services rendered to Petitioner by Ingalls Memorial Hospital for dates of service 10/11/15 through
11/6/15 (P. Ex. “A™); shall pay $5,163.03 for the reasonable and necessary medical services
rendered to Petitioner by Dr. Harvey/Riverside Medical Center for dates of service 11/23/15
through 12/14/17 (P. Exhibits “G” & “0™); and shall reimburse Petitioner $383.21 for the out-of-
pocket prescription costs that he paid (P. Ex. “L”). From the total prescription charges claimed of
$719.93, the Arbitrator has deducted charges for Metoprolol as this medication is used to treat high
blood pressure and is unrelated to the accident. He also deducts the $112.68 charge for DOS
6/16/16, the $35.39 charge for DOS 12/5/16, and the $59.39 charge for DOS 1/28/17, because he
does not know what all these medications are. All of the above charges are to be made pursuant to
Section 8(a) and subject to Section 8.2 of the Act.

In support of his decision with regard to issue (K) “Is Petitioner entitled to any
prospective medical care?”, the Arbitrator finds as follows:

The Arbitrator finds that Petitioner has proven by the preponderance of evidence that he is
entitled to prospective medical care and, which consists of a revision surgery that has not only
been recommended by Petitioner’s treating physician, Dr. Harvey, but has been recommended by
Respondent’s Section 12 Examiner, Dr. Singh. Furthermore, Dr. Hasan’s treatment and opinions
have been consistent with the recommended surgery.

Respondent argues that at one point, Petitioner indicated that he did not want the revision
surgery and discussed the possibility of additional injections. Petitioner testified that it is true, at
one point he did not want the revision surgery. He explained that the reason he did not want to
have the revision surgery was that the insurance company wasn’t giving him any help. So, he
testified, if they are not paying his benefits at the time, and he goes under the knife, and he’s off
work another year without help from them, and now he has a big bill, he is not doing himself any
favors. So, after he discussed with his doctor that he was not ready to have that surgery, they
discussed additional injections as an alternative.

Petitioner clearly testified at trial that he wants to proceed with the surgery. (T. 69)

Petitioner has had ongoing symptoms and treatment recommendations, including arevision
surgery, as a result of his 10/11/15 accident.

Section 8(a) of the Act states that, subject to Section 8.2, the employer shall provide “all
the necessary first aid, medical and surgical services, and all necessary medical, surgical and

10
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hosprtal services. thereafter mcurred llmrted however, to that whrch is reasonably requlred to cure
or telieve from the effects of the aecrdental rn}ury

Petrtroner s treatmg physrcrans and Respondent s IME physwlan all agree that another
surgery is reasonable and necessary. Dr. Singh recommended a revision L3-4 and L4-5
laminectomy. (P. Ex. “P”). Dr. Harvey agreed (P. Ex. “G”, office visit, 11/9/17). Therefore, the
Arbitrator finds that the prescrlbed revision surgery is clearly within the scope of Section 8(a), and
orders Respondent to authorize and pay for such surgery, subject to Section 8.2 of the Act.

in support of hIS decision w:th regard to :ssue (K) "What temporary benefits are in
drspute" TTD and TPDIModrfied I)uty" the Arbstrator fmds as follows :

Arbitrator’s Exhlblt 1 rndtcates that Petrtroner clarrns that he was temporanly totally
disabled from 7/5/17 through 11/19/17, and that Petrtroner seeks payment for modified- duty work
from 11/20/ 17 through 1/23/ 18 '

The Arbitrator ﬁnds Petmoner has proven by a preponderance of evrdence that he is
. entitled to TTD from 7/5/17 through the date of the hearing, 1/23/18. There are two periods of
temporary total drsabrhty that are before the Arbxtrator

TTD from 715117 throu,qh i I/ 19/17: Petitioner’s TTD beneﬁts were termmated on 7/5/ 17.
During this period, Petrtroner cooperated with Respondent with regard to their modrﬁed~duty job
program. (T. 70-88). As requested, Petitioner reported to the Salvation Army where it was
unilaterally determmed by that facilities manager that they “did not feel comfortable bringing on
Mr. Rlzza to do voiunteer time in our kitchen.” (P. Ex. “Q", bottom p. 2). He was also turned
away from the Bridge Teen Center. The representatwe from that facility stated, “the Brrdge Teen
Center cannot accommodate M. Rizza based on restrictions.” (P. Ex. “Q7, bottom p. 20) Finally,
Petrtloner was allowed to start a modified job position at VITAS Healthcare of Chicagoland South
on 11/20/17, where he has continued to work light duty without pay (as of the date of the trial
before the Arbitrator). Petitioner is entitled to TTD benefits for the entire first period, 7/5/17
through 11/19/17, which is 19- 5/7 weeks |

TPD/’Modrﬁed Dutv from 11/20/ 17 through 1/23/ i8: There isno drspute as to Petmoner S
entitlement to benefits during this period. At the direction of Respondent Petitioner worked at
VITAS Healthcare of Chicagoland South for over two months (at the time of the trial before the
Arbrtrator) compiymg with the modrﬁed~duty work, wrthout being paid. This is supported by
Petitioner’s testrmony and documentary evidence, (See T. 87- 89; P. Ex. “Q”, p. 21—27) Besides,
Respondent prov1ded no evidence at trial, live or other\mse, to dispute Petrtloner s entitlement to
payment for modrﬁed—duty work, as provrded under the Act. In fact, in its response to Petitioner’s
19(b) Petrtlon filed on 12/19/17, Respondent clearly states, “Respondent is not dlsputmg an
obligation to pay TPD for the modrﬁed duty work. Respondent has or will issue a check for the

1
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modified-duty work.” (P. Ex. “N”, p. 2, §2) TTD, as opposed to TPD, is appropriate in that
Petitioner was never paid anything for the modified-duty work. Thus, Petitioner is entitled to TTD
benefits for the entire second period, 11/20/17 through 1/23/18, which is 9-2/7 weeks.

Therefore, the Arbitrator finds Petitioner is entitled to TTD benefits from 7/5/17 through
1/23/18, which is 29 weeks.

In support of his decision with regard to issue {M) “Should penalties or fees be
imposed upon Respondent?”, the Arbitrator finds as follows:

After the accident but prior to July 5, 2017, Respondent paid Petitioner TTD benefits for
which Respondent claims a credit. (AX 1, Section 9) Such credit is to be applied to the pre-July 5,
2017 periods of TTD paid, which are not in dispute.

Inexplicably, effective 7/5/17, Respondent terminated TTD benefits to Petitioner despite
the fact that no doctor or other medical professional had released him to return to full-duty work.
Dr. Harvey and Dr. Hasan have limited Petitioner to performing light-duty work.

In the 4/3/17 report of Dr. Singh, Respondent’s Section 12/IME physician, he states: “I do
believe he is capable of returning to work at light duty as delineated above.” (P. Ex. “P™)

Prior to 7/5/17, Dr. Harvey, Dr. Hasan, and Dr. Singh have all recommended revision
surgery for Petitioner’s lumbar spine, which Petitioner wishes to undergo. (T. 69)

The Arbitrator finds that Petitioner made a good faith effort to participate in the modified-
duty work that Respondent requested during a period of time that Petitioner was temporarily totally
disabled. (T. 70-88)

After hearing Petitioner’s uncontested testimony and after reviewing the evidence, the
Arbitrator finds that it was through no fault of Petitioner that he failed to begin working the
modified-duty assignments prior to working at VITAS Healthcare.

Petitioner testified that Respondent first requested that he perform light-duty work in June
2017.

Petitioner’s unrebutted testimony was also that Respondent requested that he report to a
teen center for modified-duty work on 7/10/17, that Petitioner was unable to meet at the teen center
on that day, and that he notified three people on 7/7/17, including the nurse case manager, the
contact at the teen center, and Amanda of Workbox, that he was unable to do so because he would
be receiving an epidural steroid injection on 7/10/17. He testified that he offered to report to the
teen center the following Monday, and that on 7/17/17, Amanda left a voice mail message for him.

12
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It appears that that Respondent requested that he report to Bridge Teen Center a second
time, on Monday, 10/16/17 at 2:45 p.m. It was determined that the Bridge Teen Center could not
accommodate P_etl’_noner s restrictions. (P. Ex. “Q”)

Petitioner’s Exhibit Q includes three letters from Monterrey Security to Petitioner with
regard to the Modified Duty Off-Site (MDOS) Program. Petitioner testified that he received these
letters. The Arbitrator admitted this exhibit over Respondent’s objection. Each letter is an
admission by a party opponent and a statement agamst interest. (P. Ex. “Q™).

Pentloner tesnﬁed that he reported to the Salvatlon Army, but it was unﬂaterally
determ1ned by that faotlmes case manager that they “did not feel comfortable bringing on Mr.
Rizzato do volunteer time in our kltchen ” (P Ex. “Q”) Respondent failed to submit any evidence
to the contrary. '

Finally, at the dtrectlon of Respondent Petitioner was allowed to start working a modified-
duty job at VITAS Healtheare of Chzcagoiand South on 11/20/17 and continued to work there
through 1/23/18. However, Respondent has not pald Petitioner for his work there, despite
Respondent’s statements in the 11/1/17 letter to Petitioner. (T. 87-89; P Ex. “Q™)

Respondent provided no ‘evidence at trial, live or otherwise, to dispute Petitioner’s
entitlement to payment for modified- duty work, as provided under the Act. In fact, in their
response to Petttzoner s 19(b) Petition, filed on 12/ 19/17, Respondent clearly states: “Respondent
is not dlspunng an obhga‘non to pay TPD for the modified- -duty work. Respondent has or will issue
a check for the modified duty work.” (P. Ex. “N”, p. 2, 42) However, as of the first date of trial
before the Arbltrator 1/23/18, and over a month after Respondent s representation that it is not
disputing an obhganon to pay, and more than two months since Petitioner started the modified-
duty assignment, Respondent had yet to pay Petmoner the benefits to which he is enntled under
the Act.

Petitioner did testlfy on 1/23/18 that some money from Monterrey Secunty was deposited
directly into his account in the last week or so, but he had no idea of the purpose of this money.
Petitioner further testified that Monterrey Security is his employer, and that the exact amount of
money deposxted in his account was $1,416.38. Respondent is entxtled toa erecht in this amount.

Notwithstanding the deposit by Respondent of $1,416.38 into Petitioner’s account a week
before trial, the Arbitrator finds that Petitioner is entitled to penalties under Sections 19(1) and
19(k) of the Act for the period 7/5/17 through 1/23/18 (29 weeks), and is also entitled to attorney’s
fees under Section 16 of the Act

Given Respondent’s unreasonable and vexatious delay in issuing benefits to Petitioner to
which he is entitled, the Arbitrator awards the following 19(k) penal'nes that are equal to 50% of
the TTD due and owing: $769.92 x 29 x .50 = §11,163.84.

13
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Then, pursuant to the non-discretionary Section 19(1) “late” penalties, the Arbitrator awards
an amount equal to 203 days (which are the number of days in 29 weeks) x $30.00/day =
$6,090.00.

Next, pursuant to Section 16, the Arbitrator awards attorney’s fees in the amount of
$11,163.84 x .20=1§2,232.77.

Therefore, the Arbitrator awards Petitioner total penalties and fees of $19,486.61.

In support of his decision with regard to issue {O) “Does Respondent have the right to
obtain a second Section 12 examination?”, the Arbitrator finds as follows:

The Arbitrator denies Respondent’s request for a second independent medical
examination with Dr. Kern Singh. The Arbitrator’s denial of Respondent’s request comes after
Respondent exercised its right to a Section 12 examination as provided in the Act (P. Ex. “P”)
and after the Arbitrator conducted a pre-trial on the issue. (1. 11}

Respondent argued that they are entitled to a second examination with their IME
physician, Dr. Singh, because Petitioner’s condition had changed. (T. 9-17) Further, Respondent
argues that when Petitioner is “seeking additional medical treatment and benefits that
Respondent has a statutory right to obtain a Section 12 examination.” (T. 10-11) However, nine
and a half months before the trial, Respondent did obtain its Section 12 examination, as is their
right under the Act, at which time Dr. Singh examined Petitioner and prescribed revision
surgery. In fact, it is on the basis of that Section 12 physician’s opinion, along with the treating
physician’s recommendations, that Petitioner requests his statutory right to medical treatment,
including the revision surgery. Dr. Singh’s based his recommendation for revision surgery in patt
on the fact that Petitioner “has residual stenosis at 1.3 to L5 that is currently symptomatic and
requires a formal lumbar decompression.” (P. Ex. “P”, p. 6, under “Causality and
Apportionment™)

As to a change in his condition, Petitioner, on cross-examination, “interpreted” the
12/9/17 MRI of the lumbar spine as showing three disc bulges to the right as compared with two
bulges, which he previously had.

The radiologist’s impression of the 12/9/17 MR images is the following:

1. No acute abnormality demonstrated. No significant interval change.
2. Multilevel spondylosis superimposed upon a developmentally mildly shallow spinal
canal. There is moderately severe spinal canal stenosis at L3-4.

3. Stable post-surgical changes left hemilaminectomy and microdiscectomy at 1.4-3. (P.Ex.
“O”, p. 369)

14
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On 12/9/17, before Petxtioner underwent the MR, he compieted a form entitled
“Riverside MRI Patient Safety Information Form.” In such form, Petitioner described his
symptoms as follows: “BACK. EXTREAM PAIN AND EXTREAM SCIATICA PAIN IN MY

RIGHT LEG. INJURY DATE 10/11/2015.” (P. Ex. “0”, p. 378)

After a careful review of the records and Petitioner’s testimony, the Arbitrator notes that
Petitioner’s condition has not changed since Dr. Singh examined him.

The Arbitrator further finds that Petitioner credibly explained his reasons for considering,
at one point, not to proceed with the revision surgery.

‘The fact of the matter is that the records indicate Petitioner is in extreme pain, Dr. Singh
has recommended the revision surgery, Dr. Harvey continues to recommend it, Dr. Hasan’s
recommendations are consistent with those of Dr. Harvey, Petitioner testified that he wishes to
undergo such surgery, and the Arbitrator finds that this surgery comports with treatment
contemplated by Section 8(a) since it is “reasonably required to cure or relieve [him] from the
effects of the accidental injury.”

The Arbitrator denies Respondent’s request for a second Section 12/IME evaluation by Dr.
Singh. To allow the same would cause unnecessary and undue delay.

L

Brlan T. Cronin Date
Arbitrator
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12 WC 12947

Page 1
STATE OF ILLINOIS ) @ Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (34(d))

) S8, D Affirm with changes I___l Rate Adjustment Fund (§8(g))
COUNTY OF PEORIA ) [ ] Reverse [ ] Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

D Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Martha Endres,
Petitioner,
VS. No: 12 WC 12947

201WCC0005

State of Illinois,
[llinois River Correctional Center
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
permanent partial disability, and medical expenses and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed May 16, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.




12 WC 12947
Page 2
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to
judicial review. Therefore, no appeal bond is set in this case. A

DATED:  JAN 3 - 2020 M Y O,
Bz

Barbara N. Flores

mp-wj
0-12/19/19

68 WO?W-.J

Deborah L. Simpson
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STATE OF ILLINOIS D Injuréd Workers® Benefit Fund (§4(d))

: )SS. D Rate Adjustment Fu'nd_(§8(g))
COUNTY OF PEORIA ) [_] Second Injury Fund (§8(e)18)

& None of the above
ILLINOIS WORKERS* COMPENSATION COMMISSION
ARBITRATION DECISION

MARTHA ENDRES Case # 12 WC 012947
Employee/Petitioner :
v L Consolidated cases:

STATE OF ILLINOIS — ILLINOIS RIVER CC

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city
of PEORIA, on 04/13/2018. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

% Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

D Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D ‘What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
‘What temporary benefits are in dispute?
TrD [ ] Maintenance X TTD

What is the nature and extent of the injury?

. D Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?

D Other

“rmeamMDUOw
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On 01/25/2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did ﬁot sﬁstain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's cﬁrréﬁt condition bf ill~beiﬁg is not causally related to the accident.

In the year preceding the injury, Petitioner eamed $54,855.84; the average weekly wage was $1,054.92.
On the date of accident, Petitioner was 53 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical servicés.

Respondent has paid all appropriate charges for a_ll reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0. S

Respondent is entitled to a credit of $N/A under Section 8(i) of the Act.

ORDER

Petitioner has failed to meet her burden of proving by a preponderance of the evidence that she sustained

an accidental injury which arese out of and in the course of her employment and thus shall be barred
from recovery. Claim denied. - ' ' . o

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission. : - : -

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

-

5/11/2018

Signature of Arbitrator Date

ICAbDec p. 2 MAY 1 6 2818



STATE OF ILLINOIS )
) SS
COUNTY OF PEORIA )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

MARTHA ENDRES, Employee/Petitoner 20 I :f;? C C 0 0 0 5

V. Case No. 12 WC 012947

STATE OF ILLINOIS - ILLINOIS RIVER CC,
Employer/Respondent.

STATEMENT OF FACTS

Petitioner testified she was employed by the State of Illinois at the Illinois River
Correctional Center. The Petitioner was a correctional officer. Petitioner worked for the State of
Hlinois for approximately 22 years at the time of her alleged work place injury. Petitioner has
alleged bilateral carpal and cubital tunnel syndrome caused by repetitive trauma.

Petitioner’s primary care physician Dr. Ben Phillips referred the Petitioner to Dr. Yibing
Li for an EMG. Dr. Li performed an EMG on January 25, 2010, with a result of mild night
carpal tunnel, no left carpal tunnel and no cubital tunnel. Petitioner presented to Dr. Jeffery
Garst on September 21, 2010, with complaints of bilateral hand pain and numbness. (PX2)
Another EMG was performed, this time by Dr. Xuan Truong on October 22, 2010, which
showed severe right carpal tunnel syndrome, moderate left carpal tunnel syndrome and bilateral
cubital tunnel syndrome. (PX4). Dr. Garst diagnosed bilateral carpal and cubital tunnel on
October 20, 2010, and recommended surgery. (PX2).

Petitioner underwent a left carpal tunnel release and left ulnar nerve transposition
performed by Dr. Garst on November 24, 2010. Petitioner underwent a right carpal tunnel
release and right ulnar nerve transposition by Dr. Garst on February 3, 2011. (PX2). Petitioner
continued her medical treatment with a successful course of treatment in physical therapy.
(PX5). Petitioner’s treatment concluded with her final visit with Dr. Garst on August 1, 2011.
(PX2).

Petitioner underwent an independent medical exam with Dr. James Williams on
September 5, 2012, Dr. Williams’ impression was Petitioner was status post bilateral carpal and
cubital tunnel syndrome and found the treatment provided by Dr. Garst to - be reasonable and
appropriate. (RX2). Dr. Williams was of the opinion that turning keys, pulling doors, writing,
and pushing buttons was neither causative of and/or aggravating to the condition of bilateral
carpal and/or tunnel syndrome. (RX2).
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Issue C: Did an accident occur that arose out of and in the course of Petitim_ier's
employment by Respondent? ' '

In order to obtain compensation under the Act, a claimant bears the burden of showing, by
a preponderance of the evidence, that he/she was suffered a disabling injury which arose out of
and in the course of the employment. Sisbro, Inc. v. industrial Comm’n, 797 N.E.2d 665, 671
(2003 : : c _ _ :

In repetitive trauma claims, a claimant must show that “a work-related accidental injury
aggravated or accelerated the preexisting [condition] such that the employee’s current condition
of ill-being can be said to have been causally connected to the work-related injury and not simply
the result of a normal degenerative process of the preexisting condition.” St Elizabeth’s
Hosptial v. Workers’ Compensation Commission, 371 Ill.App.3d 882 (5™ Dist. 2007). Each of
those factors is variable and highly dependent on the work being performed. In other words,
repetitive trauma claims the accident a work activity, which when performed at a specific
frequency and intensity over certain duration carries the potential of causing, and in fact causes
the injury in question. In repetitive trauma claims medical testimony is incredibly important
regarding the issue of causation because inquiry focuses on whether Petitioner’s work activities
were, over a period of time, sufficient to cause or aggravate the pre-existing deteriorated
condition of ill-being. See Nunn v. Illinois Industrial Commission, 157 11.App.3d 470 (4™ Dist.
- 1987).

In this case, Petitioner testified regarding her job duties. Petitioner testified that no
particular job duty caused her symptoms to be worse. Petitioner could not say that using keys as
opposed to using a wand at a metal detector made her condition or pain worse. Petitioner did not
know how often she had to use keys during a work day, but Petitioner did state it would vary
depending on her assignment. Petitioner testified that she was right hand dominant and testified
to the limited job duties requiring use of her left hand and/or arm. Petitioner testified she used
her left hand/arm to open doors, answer the telephone, and to use a key toggle on her belt.

Petitioner testified that on the date of trial her left hand was in worse condition than her right
hand.

Petitioner’s treating doctor, Dr. Jeffrey Garst, gave a causation opinion in his testimony.
However neither his medical records nor his testimony gave any detailed reasons for his opinion.
On cross examination Dr. Garst testified he believed turning keys was the primary job activity
performed by Petitioner that led to his causation opinion. (PX2, pages 37-41). However, Dr.
Garst, neither in his records nor in his testimony, gave any information about how often
Petitioner did any of her job activities and did not know how often, how long, or when Petitioner
had to use any type of keys at the facility.

Dr. James Williams completed an independent medical exam of Petitioner on September 5,
2012. Petitioner was post treatment for bilateral carpal and cubital tunnel syndrome. Dr.
Williams® medical opinion was that Petitioner’s job duties did not cause or aggravate Petitioner’s
medical condition. Dr. Williams believed Petitioner’s hypertension, post-menopausal status,
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increased BMI, the 1.5 packs of cigarettes a day, her psoriasis, was more causative of her
condition of ill-being. Dr. Williams specifically pointed out the psoriasis as it is systemic as
opposed to osteoarthritis which only affects one particular joint. Dr. Williams has toured the
facility the Petitioner worked at and is familiar with the keys, including Floger Adams keys, and
doors employees have to use at the facility. Dr. Williams explained that Petitioner’s activities of
opening and closing doors are activities which are intermittent and are not sustained or require
significant force. Dr. Williams during his independent medical exam took a detailed job
description from the Petitioner. Dr. Williams and Petitioner’s doctor, Dr. Jeffrey Garst, differ on
their causation opinions. In this case, Dr. Williams had a better understanding of Petitioner’s job
duties due to his more detailed inquiry of Petitioner’s job duties and his familiarity with the
facility in question, and so, Dr. Williams’ opinion is given greater weight than Dr. Garst’s
opinion on causation.

The Arbitrator adopts Dr. Williams’ opinion finding no causation, and further finds the
bilateral nature of Petitioner’s injuries show Petitioner’s risk factors, as opposed to Petitioner’s
Job duties, were the cause of Petitioner’s condition of ill-being. Based on the record as a whole,
the Arbitrator finds Petitioner has failed to meet her burden of proving by a preponderance of the
evidence that she sustained an accidental injury which arose out of and in the course of her
employment. The claim is denied.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) I____] Injured Workers’ Benefit Fund (§4(d))
) SS. Affirm with changes [} Rate Adjustment Fund (§8(e))
COUNTY OF WILLIAMSON ) D Reverse D Second Injury Fund (§8(c}18)
[ ] PTD/Fatal denied
|:| Modify @ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

VERA RESTIVO, as Representative of

JOHN RESTIVO,
Petitioner,
VS, NO: 15WC 13605
MACH MINING, LLC, 2 0 1 .
W 00
Respondent. C C 0 6

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of exposure under the Act, disease covered
by the Act, accident, last date of exposure, causal connection, nature and extent, legal and
evidentiary errors, and issues perfaining to Sections 1(d) to 1(f) of the Occupational Diseases Act,
and being advised of the facts and applicable law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof. :

The Commission specially writes to emphasize that it has subject matter jurisdiction over
this matter. John Restivo died on May 10, 2018 while his claim was pending. Vera Restivo, as
John Restivo’s widow and an eligible payee under the Act, substituted in this claim at the time of
arbitration. The Commission finds Mrs. Restivo’s actions proper and sufficient; nothing further
and nothing more was required by Mrs. Restivo to act as a party in this claim. The process and

procedure before the Commission shall be as simple and summary as reasonably may be. 820 ILCS
305/16.

In the event of an injured employee’s death, the Illinois Workers’ Compensation Act
provides as follows:

In a case of specific loss and the subsequent death of such injured
employee from other causes than such injury leaving a widow,
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widower, or dependents surviving before payment or payment in full
for such injury, then the amount due for such injury is payable to the
widow or widower and, if there be no widow or widower, then to
such dependents, in the proportion which such dependency bears to
total dependency. 820 ILCS 305/8(e}19.

The Special Concurrence/Dissent in this case argues that we have no jurisdiction until an
estate is opened and a personal representative is named by the Court. We disagree. The Act, our
Rules, and case law do not require legitimate beneficiaries or dependents of deceased employees,
as defined by the Act, to undertake formal probate or other circuit court proceedings before their
claim or claims may be heard and considered by this Commission. This reqmrement would not
only undermine the purpose of the Act, but could potentially open a precarious path wherein
beneficiaries not recognized by the Act but recognized through probate and other circuit court
proceedings may be in a position to obtain awarded compensation. Further, a contrary position
would permit additional litigation and delay of benefits due to a legitimate individual or taker. This
is not what the Act intended.

The Commission also notes that various sections of the Act allow rights and benefits to
flow to an employee or his or her beneficiaries or dependents after death without the requirement
of formal probate or other circuit court proceedings. The Act repeatedly underscores this by
indicating “an employee or his dependents. . .” See, e.g., 820 ILCS 305, Sections 1(b)3, 4(d), 5(a),
6(c), 8(a), 8(h), 9, 12, 16(a), and 19(1). In fact, Section 5(a) of the Act makes a point to separate
the entities who may be eligible for compensation under the Act and lists them as follows:
employee, any individual wholly or partially dependent upon the employee, the legal
representatives of the employee’s estate, “or any one otherwise entitled to recover damages for
such injury.” 820 ILCS 305/5(a). Beneficiaries and dependents of deceased employees may act on
the deceased employee’s claim and request compensation under the Act, separate and apart from
a legal representative of the employee’s estate. See also 820 ILCS 305/19()).

The Special Concurrence/Dissent relies upon two recent Appellate Court opinions as
support for her position. We believe both cases are distinguishable.

For example, in Bell v. Ill. Workers’ Comp. Comm’n, 2015 IL App (4th) 140028WC, the
petitioner’s attorney named the estate of the deceased injured claimant and properly had the
claimant’s sister appointed as the administrator. The claimant’s sister was not eligible to simply
substitute in because she did not qualify as a dependent under the Act. The Court clearly explained
the difference in that case where there was no spouse or eligible dependents as defined in our Act.
This is not applicable to the case at bar where Mrs. Restivo was the Petitioner’s widow, an eligible
payee under the Act. In referencing Sections 8(e)(19) and 8(h) of the Act, the Court said “By their
plain terms, these provisions merely establish fo whom benefits will be paid if the employee dies
with a spouse or dependents before he has been fully compensated for his work-related injury.
They do not limit the ability of a deceased employee’s estate to collect accrued, unpaid benefits
that were due and owing to the employee when he was alive. Neither provision addresses what
happens when an employee dies without leaving a surviving spouse or any other surviving
dependents, as in this case.” 2015 1L App (4th) 140028WC, ¥ 19 (emphasis added).



;zg?§13605 | | 20 I ’ CCO 006

In a slightly different case of lll. State Treasurer v. Estate of Kormany, the Appellate Court
held that it had no jurisdiction because the petitioner’s attorney named the estate of the deceased
injured claimant, but unlike Bell, there was no personal representative or administrator appointed.
2019 IL App (1st) 180644WC, 9 2. Hence, the Court had no jurisdiction until that happened.
Kormany is distinguishable from the case at bar as there is no evidence that Kormany, the deceased
claimant, died with a spouse or dependent as defined by the Act. Again, this scenario does not
exist in the instant case.

Thus, although the Commission affirms the Arbitrator’s denial of this claim, the
Commission finds that it had jurisdiction over this matter. Vera Restivo, as John Restivo’s widow
and an eligible payee under the Act, was properly substituted in this claim and allowed to continue
proceedings in his stead.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 16, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court by Respondent. The party

commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in the Circuit Court.

’]213«.7(.,%&.&13

D. Douglas McCarthy

DATED: JAN 3 - 2028
0O: 11/6/19

043 ,ﬂ;&é B M

Stephen J. Mathis

DISSENT

I respectfully dissent. Unlike the majority, I believe there exists case law directly on point
({llinois State Treasurer, as ex-officio Custodian of the Injured Workers’ Benefit Fund v. Estate of
Gyula Kormany, A-Tech Stucco EIFS Company, 2019 IL App (1st) 180644WC) which compels
the Commission to vacate the decision of the arbitrator until such time as a representative of the
Estate of John Restivo is properly appointed and substituted. The majority, in arriving at its
decision, attempts to distinguish the Court’s holding in Estate of Kormany in order to find that the
need to appoint a legal representative runs counter to the law and the purpose of the Act. To be
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clear, the Commission is an admlmstrative body As such, it is tasked with applymg the law as

written by the legislature and subsequently interpreted by the higher courts whether it should agree
or not. Ibelieve the Court’s holding is clear and should be applied.

In Illinois State Treasurer, as ex-officio Custodian of the Injured Workers’ Benefit Fund v.
Estate of Gyula Kormany, A-Tech Stucco EIFS Company, 2019 IL App (1st) 180644WC, claimant,
Gyula Kormany, filed an Application for Adjustment of Claim alleging he sustained certain
injuries while employed by A-Tech Stucco EIFS Company Prior to the arbitration hearing,
claimant died of causes unrelated to his claimed work injuries. The Application was amended to
substitute the Estate of Kormany. A decision was issued by the arbitrator which was afﬁrmcd by
the Comnnssmn awardmg beneﬁts to the Estate of Kormany.

The Appellate Court vacated the Commission’s decision finding that until such time as a
properly appointed representative of the Estate of Kormany could be substituted as the petitioner,
the Commission’s jurisdiction was suspended. Estate of Kormany at ] 2. The Court in rendering
its decision relied upon Washington v. Caseyville Health Care Association, 284 1ll. App. 3d 97,
100, 672, N.E.2d 34 (1996), which holds “It is axiomatic that for every suit, there must always be
a plaintiff, a defendant, and a court. Mitchell v. King, 187 Ill. 452, 55 N.E. 637 (1899). An
attorney’s employment and his authority is revoked by the death ofhis client, so an attorney cannot
proceed where he does not represent a plaintiff or a defendant. Mitchell, 187 I1l. 452, 55 N.E. 637.”
Once a claimant dies of unrelated causes, a legal representative must be appointed in order to

continue the prosecution of the cialm for the benefits to which the claimant was entitled prior to
his death.

“The commission is an administrative body created by legislative enactment for the
purpose of administering the Workmen’s Compensation act. It is not a court and has no inherent
powers of a court. Itis a non-judicial body. It can only make such orders as are within the powers
granted to it by the General Assembly, quoting Trigg v. Industrial Commission, 364 1ll. 581.”
Michelson v. Industrial Commission, 375 111. 462, 466-7, 31 N.E.2d 940 (1941). The Commission
does not possess the authority to appoint a legal representative of a deceased claimant whose death
is unrelated to his claim for compensation benefits. Certainly, once such representative is properly
appointed and substituted, the estate may prosecute the claim and benefits may be awarded as
delineated by Sections 8(€)19 and (h) of the Act. As the majority correctly notes, “In referencing
Sections 8(e)(19) and 8(h) of the Act, the Court [in Bell v. Illinois Workers’ Compensation
Commission, 2015 IL App (4th) 140028WC, ¥ 19] said “By their plain terms, these provisions
merely establish to whom benefits will be paid if the employee dies with a spouse or dependents
before he has been fully compensated for his work-related injury.” Supra, §7.

The majority mistakenly frames the issue in terms of subject matter jurisdiction, but as the
Supreme Court of lllinois noted in Mitchell v. King, 187 Ill. 452, 458-9, 55 N.E. 637 (1900), “the
court acquired jurisdiction of him and of the subject matter, but at his death had not acquired
jurisdiction of defendant.” The Commission unquestionably maintains subject matter jurisdiction
under the Act over Mr. Restivo’s claim for benefits via his Estate; the Commission’s jurisdiction
is temporarily suspended pending the appointment of the legal representative.
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More importantly, the majority in noting “that various sections of the Act allow rights and
benefits to flow to an employee or his or her beneficiaries or dependents after death without the
requirement of formal probate or other circuit court proceedings™ fails to appreciate that the Act
creates two separate causes of action. As the Supreme Court of Ilinois noted in Board of Education
v. Industrial Commission, 57 Ill. 2d 307, 312, 312 N.E.2d 227 (1974), “Two causes of action are
created by Section 8 of the Workmen’s Compensation Act (111. Rev. Stat. 1969, ch. 48, par. 138.8)
— one in favor of the employee for nonfatal injuries and another in favor of his dependents for fatal
injuries. [citation omitted].” The Act specifically allows for a separate cause of action in favor of
a deceased claimant’s dependents to prosecute their claim for benefits where a claimant’s work-
related injury results in his death. As the Act creates a separate cause of action, the Commission
merely recognizes the same, and as the majority notes “no formal probate or circuit court
proceedings” are necessary; unlike a claimant’s cause of action which abates upon his death until
such time a representative is appointed and substituted for a claimant’s estate. The Act contains
no provision for the Commission to make such appointment/substitution.

As such, pursuant to the Court’s holding in Estate of Kormany, | would vacate the decision
of the arbitrator until such time as a representative of the Estate of John Restivo is properly
appointed and substituted.

In arriving at my decision, I rely heavily on Illinois State Treasurer, as ex-officio Custodian
of the Injured Workers ' Benefit Fund v. Estate of Gyula Kormany, A-Tech Stucco EIFS Company,
2019 IL App (1st) 180644WC. This opinion was issued on March 29, 2019 and posted to the
Appellate Court site on June 5, 2019 as a NRel. Since this posting, the Appellate Court has issued
its mandate which has been transmitted to the circuit court and the Commission.

“A withdrawn opinion has no precedential value, since it does not express the views of the
court. [citation omitted].” Nationwide Bank & Office Management v. Industrial Commission, 361
1. App. 3d 207, 210, 836 N.E.2d 120 (2005). As such, if the Appellate Court withdraws its
opinion, I concur with the majority’s decision to affirm and adopt the decision of the arbitrator in

3 Mclkh Coppaltt

L. Elizabeth Coppoletti
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RESTIVO, VERA AS REPRESENTATIVE OF Case# 15WCO1 3605
RESTIVO, JOHN :

Empfoyee/Petntloner
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On 11/16/2018, an arb1trat10n decision on this case was filed with the Iihno:s Workers Compensation
Commission in Ch1cago a copy of which is enclosed.

If thﬁ Qmﬂ ﬁ évq}us aw&_d %}e&; 0f 2.46% shall accrue from the date listed above to the day

before the date of ‘payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
KIRK CAPONI

300 SMALL 8T SUITE 3
HARRISBURG, IL 62946

1662 CRAIG & CRAIG LLC
KENNETH F WERTS

118N 7TH ST PO BOX 1545
MT VERNON, IL 62864



STATE OF ILLINOIS ) [ njured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))

COUNTY OF Williamson ) I:] Second Injury Fund (§8(e)18)

None of the above

w sv v JLLINQIS WORKERS COMPENSATION COMMISSION
fﬁ ﬂ {’ @5 % ‘5‘3 "?%“ATION DECISION

VERA RESTIVO as Representative of

JOHN RESTIVO Case # 15WC 013605
Employee/Petitioner

v. Consolidated cases: N/A
MACH MINING, LLC

MACH MINING 201:7CC0006

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Herrin, on September 20, 2018. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

[X] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

E Was timely notice of the accident given to Respondent?

K Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

E What was Petitioner's age at the time of the accident?

|: What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

D What temporary benefits are in dispute?
[JTPD [ ] Maintenance JtDp

L. IE What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. [X] Other Sections 1{d)-(f) of the Occupational Diseases Act

ST aTHY QW

e

1CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc.ilgov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Roclford 815/987-7292  Springfield 217/785-7084
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FIND]NGS -'
On December 19 2014 Respondent was operatmg under and subjoct to the prov1s1ons of the Act

On thlS date, an employee-employer relatlonsmp dld ex1st between John Restivo and Respondent.

On this date, John Restivo did not sustain an acoldent or occupatlonal disease that arose out of and in the course
of employment. . S

Timely notice of this accident/exposure was given to Respondent.
John Restivo’s cui-rent condition of ill-being is not caﬁsaily related to the accident Or eXposure.
In the year preoedmg the 1njury, J ohn Restlvo eamed $67 463. 76; his average weekly wage was $1,297.38.

On the date of acc1dent John Restivo was 62 years of age, marr:ed with 0 dependent children.

Petitioner claimed no medxcai

Respondent shall be given a credit of $0 for TTD $0 for TPD, $0 for mamtenance and $0 for other benefits,
for a total credit of $0. .

Respondent is entitled toa credit of $0 under Sectlon 8(]) of the Act

ORDER

Petitioner failed to prove that Mr. Restivo developed an occupational lung disease as a result of exposures

arising out of and in the course of his employment w1th Respondent Pet1t10ner s claim for compensation is
denied and no beneﬁts are awarded. : :

RULES REGARDING APPEALS Unless a party files a Petition for Review w1th1n 30 days after rece1pt of this
decision, and perfects a review in acoordance with the Act and Rules, then this decision shall be entered as the
decision of the Comrmssxon : : : : :

STATEMENT OF INTEREST RATE If the Commission reviews this award interest at the rate set forth on the Nofice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in elther no change or a decrease in this award interest shaH not accrue.

MM November 13, 2018

Signature of Arbitrator Date

ICArbDec p. 2

NOV 1.6 2018
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Vera Restivo as Representative of John Restivo v. Mach Mining, LLC,
15 WC 13605

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Arbitrator finds:

Without objection from Respondent, at the time of arbitration, Vera Restivo was
substituted as Petitioner in this matter as representative of her husband John Restivo. Vera
Restivo resides in Mulkeytown, [llinois. She was married to John Restivo for 47 % years.
She testified that Mr. Restivo passed away on May 10, 2018. He was 65 years old at that
time,

Medical records of Dr. David Knowles were admitted into evidence. Mr. Restivo
was seen by Dr. Knowles on November 16, 2011, for an abnormal PSA. On that date Mr.
Restivo denied shortness of breath and productive cough. Physical examination of his
respiratory system revealed breath sounds were clear bilaterally and his respiratory

effort/thythm showed no retraction and normal rate. (Respondent’s Exhibit No. 5, pp. 92-
94).

Mr. Restivo underwent biopsies of his prostate on December 14, 2011. Ina report
dated December 14, 2011, adenocarcinoma of the prostate was confirmed. (Respondent’s

Exhibit No. 5, p. 81). He was treated for the prostate cancer with prostatectomy.
(Respondent’s Exhibit No. 5, p. 66).

Mr. Restivo continued to deny a productive cough or shortness of breath when seen
by Dr. Knowles on December 14, 2011, February 22, 2012, March 22, 2012, June 1 1,2012,
and September 12, 2012. (Respondent’s Exhibit No. 5, pp. 43-45, 54-56, 65-67, 72-74,
77-78, 86-88). '

Medical records of West Frankfort Family Practice were admitted into evidence.
Mr. Restivo was seen by Dr. Andrew Yochum, on October 29, 2012, to establish care. His
review of systems respiratory was negative. He was noted to be a former smoker.
Physical examination of the lungs showed they were clear to auscultation with normal
respiratory efforts. (Respondent’s Exhibit No. 7, pp. 54-57).

Petitioner returned to West Frankfort Family Practice on February 4, 2013 and,
again, his review of systems was negative on February 4, 2013. On that date pulse
oximetry was 94%. Physical examination of the lungs showed they were clear to
auscultation with normal respiratory effort. (Respondent’s Exhibit No. 7, pp. 42-45).
Mr. Restivo was seen at Southern Illinois GI Specialist on February 15,2013. It was noted
that he was “current someday smoker.” On review of systems respiratory Mr. Restivo
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denied cough, dyspnea or shortness of breath with exercise. Auscultation of the chest
showed normal breath sounds with no rales, wheezes or rhonchi. (Respondent’s Exhibit
No. 7, pp- 39-41). -

~ Mr. Restivo was seen by Dr. Knowles on April 1, 2013. His review of systems
respiratory remained negative. Mr. Restivo denied shortness of breath. He had clear
breath sounds on examination. Dr. Knowles noted Mr. Restivo continued to be free of his
prostate cancer. His social history indicated that Mr. Restivo was a former smoker having
smoked for 20 years, 20 years prior. (Respondent’s Exhibit No. 5, pp. 36-38). Mr.
Restivo again denied shortness of breath and had clear breath sounds bilaterally on July 16,
2013. (Respondent’s Exhibit No. 5, pp. 24-26). Mr. Restivo was seen on October 2,
2013. His review of systems respiratory showed no cough or difficulty breathing. On

physical examination he had clear breath sounds. (Respondent’s Exhibit No. 5, pp. 18-
20).

Mr. Restivo’s last day in the mine was December 19, 2014. (AX 1)

Mr. Restivo saw Dr. Knowles again oh_ J.une'lQ, 2014 and he denied shortness of
breath or difficulty breathing, (Respondent’s Exhibit No. 5, pp. 13-1 5)

Mr. Restivo followed up at Southern Illinois GI on several occasions. The review
of his respiratory system continued to be negative and physical examination of the lungs
remained clear to auscultation with normal respiratory effort on May 30, 2013, November
21, 2013, April 28, 2014, February 26, 2015, August 6, 2015, September 14, 2015 and
December 17, 2015. (Respondent’s Exhibit No. 7, pp. 3-5, 7-9, 11-13, 16-18, 23-26, 30-
33, 34-37). Mr. Restivo was also seen by Dr. Knowles on January 21, 2015 and August 6,
2015 and during these visits examination of his chest revealed clear breath sounds.
(Respondent’s Exhibit No. 5, pp. 3- 5, 8-10) '

On April 10, 2015 John Restivo signed his Application for Adjustment of Claim in
this matter. (AX 2) S _ :

On June 7, 2015, Dr. Henry K. Smith, board certified radiologist and B-reader,
interpreted a chest x-ray of Mr. Restivo dated May 22, 2015. Dr. Smith interpreted the
chest x-ray as positive for pneumoconiosis, profusion 1/0 with P/S opacities in the bilateral
mid to lower lung zones. (Petitioner’s Exhibit No. 2) :

On December 1, 2015, and at the request of his attorneys, Mr. Restivo was
examined by Dr. Glennon Paul. A written report issued in which Dr. Paul concluded that
Mr. Restivo had simple coal workers’ pneumoconiosis. His pulmonary function studies
were normal. It was Dr. Paul’s understanding that Mr. Restivo had worked as a coal miner
from 1973 through 2014 and was laid off for five years during that time. He worked
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underground the entire time, usually at the face, but he spent six months roof bolting. Dr.
Paul wrote, “He gets shortness of breath with some exertion but it is hard to tell whether
the shortness of breath is from exertion or from his orthopedic problems from his legs. He
takes no medicine for it.” Mr. Restivo was retired at the time of the exam. He had a past

history of prostate cancer and his prostate had been removed. He also has arthritis in his
left shoulder and knees. (Ex. 2 to PX 1)

Additional Medical Treatment

Mr. Restivo was seen at SIH on July 21,2016. His review of systems respiratory
was negative. He reported that his knees were worn out.  On examination his lungs were

clear to auscultation, and he had normal respiratory effort. {Respondent’s Exhibit No. 10,
pp. 44-47).

On April 26, 2016, and at the request of Respondent’s attorney, Dr. Christopher

Meyer, board certified radiologist and B-reader, interpreted a May 22, 2015 chest x-ray of

Mr. Restivo. Dr. Meyer found no radiographic evidence of coal workers’ pneumoconiosis.

- Henoted that, with the exception of a single calcified granuloma, Mr. Restivo’s lungs were
clear. (Respondent’s Exhibit 3) '

Deposition of Dr. Christopher Meyer

The deposition of Dr. Meyer was taken on August 12, 2106. Dr. Meyer has been
board certified in radiology since 1992. (Respondent’s Exhibit No. 1, p. 8). Dr. Meyer
has been a B-reader since 1999. (Respondent’s Exhibit No. 1, pp. 20-21). Dr. Meyer
was asked to take the B-reading exam by Dr. Jerome Wiot who was part of the original
committee that designed the training program which is called the B-reader Program.
(Respondent’s Exhibit No. 1, pp. 21-22). Dr. Meyer has recently been asked to have a
more active academic role in the B-reader program. Dr. Meyer is on the American
College of Radiology Pneumoconiosis Task Force which is engaged in redesigning the
course, the exam and submitting cases for the B-reader training module and exam. Dr.
Meyer testified that the faculty for the B-reader program is typically experienced senior
level B-readers. (Respondent’s Exhibit No. 1, pp. 33-34). Dr. Meyer testified that
radiologists have a 10% higher pass rate on the B-reading exam than other specialties. In

- Dr. Meyer’s opinion, radiologists have a better sense of what the variation of normal is.
Dr. Meyer testified that one of the most important parts of the B-reader training and

examination is making a distinction between the 0/1 and 1/0 film. (Respondent’s Exhibit
No. 1, pp. 35-36).

Dr. Meyer testified that the B-reader looks at the lungs to decide whether there are
any small nodular opacities or any linear opacities and based on the size and appearance of
those small opacities, they are given a letter score. (Respondent’s Exhibit No. 1, pp. 23).
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Dr. Meyer testified that specific occupational lung diseases are described by specific
opacity types. Coal workers’. prieurnoconiosis is characteristically described as small
round opacities. Diseases that cause pulmonary fibrosis, like asbestosis, will be described
by small linear opacities. (Respondent’s Exhibit No. 1, p.29), . The distribution of the
opacities is also described because different pneumoconioses are seen in different regions
of the lung. Coal workers’ pneumoconiosis is typically.an. upper. zone predominant
process. - The last component of the interpretation is the extent of lung involvement or the
so-called profusion. - (Respondent’s Exhibit No. 1, p. 24). Dr. Meyer testified that the
profusion is basically trying to ‘define the density of the small opacities in the lung.
(Respondent’s Exhibit No.'1,p. 31). . - ' SR SR o

~ Dr. Cristopher Meyer reviewed a PA and lateral chest radiograph of Mr. Restivo
dated May 22, 2015, from Central Illinois Allergy and Respiratory. Dr. Meyer initially
reviewed copy films. He subsequently reviewed the same examination but the original
film and not the copy exam. . (Respondent’s Exhibit No. 1, p. 41). - Dr. Meyer testified the
copy films were quality 3 due to severe overexposure. " (Respondent’s Exhibit No. 1, pp.
41-42). - Dr. Meyer testified that the original examination was quality 1. - (Respondent’s
Exhibit No. 1, p. 42; Respondent’s Exhibit No. 3). Dr. Meyer testified that he saw a
calcified granuloma in the right lower lobe of the lung. -He testified that there were no
small opacities. - He testified that with the exception of a single calcified granuloma, the
lungs were clear. He testified that there were no findings of- coal workers’
pneumoconiosis. (Respondent’s Exhibit No. 1, p. 42). I :

Additz_’onal Medzcal Treatment

On September 13, 2016, and at the request of Respondent’s attorneys, Dr. Castle
reviewed a chest x-ray dated May 22, 2015, from Central Tllinois Allergy and Respiratory
Services. He found no evidence of coal workers’® pneumoconiosis but he did note
evidence of granulomatous disease. (Respondent’s Exhibit No. 2, deposition exhibit).

o Dep.osition of Dr, Paul

The deposition of Dr. Paul was taken on March 14, 2017. Dr. Paul testified that he
saw Mr. Restivo on December 1, 2015, at the request .of Mr. Restivo’s attorney.
(Petitioner’s Exhibit No. 1, Deposition Exhibit No. 2).  Dr. Paul testified that he was the
Director of St. John’s Respiratory Therapy and Clinical Assistant Professor of Medicine at
the STU Medical School. . (Petitioner’s Exhibit No. 1, p. 6). :Dr. Paul further testified that
he was the Senior Physician at the Central Illinois Allergy and Respiratory Clinic. :Those
physicians specialize in Allergy and Pulmonary Disease and they take care of patients with
respiratory diseases, critical care, allergic diseases and some internal medicine problems.
(Petitioner’s Exhibit No. 1, p. 7). Dr. Paul is semi-retired and does work comp
examinations. Dr. Paul supervises a DUI Clinic’s medical treatment program.
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(Petitioner’s Exhibit No. 1, pp. 43-44). Dr. Paul is board certified in asthma, allergy and
immunology. (Petitioner’s Exhibit No. 1, p.9). Dr. Paul testified that at the time he did
his fellowship in 1970 to 1972 there were not any pulmonary fellowships developed. He
testified that it was strictly in allergy, asthma and respiratory disease. (Petitioner’s Exhibit
No. 1, pp: 9-10). Dr. Paul is not an A-reader or a B-reader of films. He has never been
board certified in pulmonary disease. (Petitioner’s Exhibit No. 1, p. 43). Dr. Paul has
seen a hundred or more individuals at the request of Petitioner’s counsel. (Petitioner’s
Exhibit No. 1, p. 38).

Dr. Paul testified that Mr. Restivo reported working 37 ¥ years in the coal mines
with all of those years being underground. Mr. Restivo reported shortness of breath with
some exertion, but it was hard for him to tell whether that was because of his orthopedic
problems related to his legs or from his Jungs. (Petitioner’s Exhibit No. 1, p. 11). Mr.
Restivo did not report to Dr. Paul that he was taking any pulmonary medication. Mr.
Restivo reported that he smoked an occasional cigarette when he was younger, but he never
smoked more than two cigarettes a day. Dr. Paul did not consider Mr. Restivo’s smoking
history to be significant in terms of his pulmonary health. Dr. Paul’s methacholine testing
was negative: Mr. Restivo’s spirometry was within the range of normal. Dr. Paul
testified that Mr. Restivo’s diffusing capacity was slightly below normal. (Petitioner’s
Exhibit No. 1, p. 12). Dr. Paul testified that given all the data that he had concerning Mr.
Restivo, it was his opinion that Mr. Restivo had coal workers’ pneumoconiosis caused by
inhalation of coal dust. Dr. Paul testified that in light of the diagnosis of coal workers’
pneumoconiosis, Mr. Restivo could not have any further exposure to the environment ofa
coal mine without endangering his health. (Petitioner’s Exhibit No. 1, p. 14).

Dr. Paul testified that in order to have pneumoconiosis, one must have, in addition
to coal mine dust deposited in his lungs, a tissue reaction to it. That tissue reaction is
called scarring or fibrosis. Dr. Paul testified that by definition if one has coal workers’
pneumoconiosis, he would have some impairment in the function of his lung at the site of
the scarring whether it can be measured by spirometry or not. (Petitioner’s Exhibit No. 1,
pp. 17-18). Dr. Paul testified that it is possible for one to have injury or disease in his lung
despite having normal pulmonary function test results. (Petitioner’s Exhibit No. 1, p. 18).
Dr. Paul testified that a person could have radiographically significant coal workers’
pneumoconiosis and normal pulmonary function testing, normal blood gases and normal
physical examination of the chest. (Petitioner’s Exhibit No. 1, p. 21). Dr. Paul testified
that a person could have coal workers’ pneumoconiosis and have a normal chest x-ray.
He testified that coal workers’ pneumoconiosis can be found on pathology and autopsy and
not show up on the chest x-ray. (Petitioner’s ExhibitNo. 1,p. 35). Dr. Paul testified that
a negative X-ray can never rule out the existence of coal workers’ PHREUMOCONIosIs.
(Petitioner’s Exhibit No. 1, p. 36).
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Dr. Paul testified that he did not get a history from Mr. Restivo that he had ever
taken breathing medication. He testified that the past medical history that he got from Mr.
Restivo did not include respiratory disease. (Petitioner’s Exhibit No. 1, p. 39). Dr. Paul
did not review medical records regarding Mr. Restivo. Dr. Paul testified that Mr. Restivo
did not tell him that he left coal mining when he did on the advice of a physician or that he
was unable to do the duties of his last job in the coal mine. Dr. Paul testified that the
spirometry performed on Mr. Restivo did not reveal an obstruction. - With regard to the
lung volumes, the:e was no _evidence of restriction. (Petitioner’s Exhibit No. 1, p. 40).
Dr. Paul did not know what the American Thoracic Society standards were for inhalation
time of the tracer gas in diffusion capacity testing. He did not know the hold time for the
tracer gas. He testified that the technicians who performed the testing under his direction
would know that information. (Petitioner’s Exhibit No. 1, p. 41). Dr. Paul testified that
if an impairment in Mr. Restivo’s diffusion capacity was due to scarring of the lung from
his inhalation of dust in the coal mine that would be permanent. (Petitioner’s Exhibit No.
1,p.42) _ : S _

- Dr. Paul did not know the date of the chest x-ray that he reviewed. Dr. Paul noted
that with regard to what lung zones were involved, he recorded that changes were
throughout both lung fields. By this he meant it involved the entire chest x-ray.
(Petitioner’s Exhibit No. 1, pp. 42-43). Dr. Paul testified that he does not describe the
opacity types because if there are opacities and somebody was a coal miner, the opacities
have to be due to coal dust. Dr. Paul testified that he does not measure profusion.
(Petitioner’s Exhibit No. 1, p. 43). o :

Additional Medical Treatment

Mr. Restivo was seen at SIH on May 25, 2017, with complaints of dizziness and
fatigue after working outside in the heat and drinking less water than normal. On
examination his lungs were clear to auscultation with normal respiratory effort. He was
counseled regarding the importance of being hydrated. . (Respondent’s Exhibit No. 10, pp.
30-33). - On May 30, 2017, and June 2, 2017, Mr. Restivo’s lungs were -clear -to
auscultation with normal respiratory effort. On those dates he reported the weakness and
dizziness had gone away after he increased his water intake. (Respondent’s Exhibit No.
10, pp. 22-29). - Mr. Restivo had normal respiratory effort and normal breath sounds on
June 13,2017. (Respondent’s Exhibit No. 10, pp. 2-4). - When seen on July 13, 2017, he
reported no_shortness of breath. He reported that his knees were shot and that he was
going to consider surgery on same after he was éligible for Medicare. His review of
systems respiratory was negative for chest tightness, shortness of breath and wheezing,
On examination his respiratory effort was normal as were his breath sounds.
(Respondent’s Exhibit No. 10, pp. 4-5). ' : ' '



0060005108 20I1WCC0006

Deposition of Dr. James Castle

Dr. Castle was deposed on August 4, 2017. He testified that, at the request of
Respondent’s counsel, Dr. James R. Castle reviewed medical records and a chest x-ray
regarding Mr. Restivo. (Respondent’s Exhibit No. 2, p. 21). Dr. Castle is a
pulmonologist and is board certified in internal medicine and the subspecialty of
pulmonary disease. (Respondent’s Exhibit No.2,p. 4). Board certification in pulmonary
disease was first established in 1941. (Respondent’s Exhibit No. 2, p. 40). Dr. Castle
practiced in Roanoke, Virginia for 30 years. His practice was limited to pulmonary
disease and chest disease, which encompassed critical care medicine. (Respondent’s
Exhibit No. 2, p. 7). Dr. Castle’s practice included patients with occupational lung
disease. He had some patients in his practice who had coal workers’ pneumoconiosis.
{Respondent’s Exhibit No. 2, p. 8). Dr. Castle was first certified as a B-reader in 1985.
He was continuously certified as a B-reader until his certification expired on June 30, 2017.
(Respondent’s Exhibit NO. 2, pp. 13-14).

Dr. Castle reviewed a chest x-ray dated May 22, 2015, from Central Iilinois Allergy
and Respiratory Services. Dr. Castle testified that there were no parenchymal
abnormalities consistent with pneumoconiosis on that chest x-ray. He did note evidence
of granulomatous disease. (Respondent’s Exhibit No. 2, p. 30). Dr. Castle testified that
for a proper reading of a chest x-ray for pneumoconiosis one must first determine the
quality of the film and then determine whether or not there are any parenchymal
abnormalities consistent with the disease. If there are, the reader categorizes those
abnormalities based on their size and shape. The reader then determines in what area of
the lung the opacities are located. (Respondent’s Exhibit No. 2, pp. 30-31). Dr. Castle
testified that the most important part of the interpretation is determining the profusion.
This is done by comparing the film to the ILO standard films and determining the exact
profusion and noting that on the 12-point scale. (Respondent’s Exhibit No. 2,p. 31). Dr.
Castle testified that it is very unlikely for simple coal workers’ pneumoconiosis to progress
once the exposure ceases. (Respondent’s Exhibit No. 2, p. 31). Dr. Castle testified that
there was not any pathologic evidence of pneumoconiosis in the medical records that he
reviewed. (Respondent’s Exhibit No. 2, p. 30).

Dr. Castle testified that there is no such thing as radiographically apparent
pulmonary impairment. The American Thoracic Society has indicated that the only way
to determine pulmonary impairment is by doing valid physiologic studies. Dr. Castle
testified that he agrees with the position taken by the American Thoracic Society that an
older worker with a mild pneumoconiosis may be at low risk for working in currently
permissible exposure levels until he reaches retirement age. Dr. Castle testified that there
is no clinical significance to subradiographic pneumoconiosis in that it means that there
has been a limited or inadequate amount of dust retention to cause radiographic changes
and there would be no impairment related to that. (Respondent’s Exhibit No. 2, pp. 31-
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32). Dr. Castle testified that he disagreed with Dr. Paul’s testimony that anybody that has
coal dust in his lungs has pneumoconiosis. He testified that it would be fair to say that
anyone that has a significant history of coal mining probably has some coal dust in his
lungs. He testified that only a minority of coal miners who have had a significant exposure
to coal dust develop pneumoconiosis.- (Respondent’s Exhibit No. 2, pp. 32-33). Dr.
Castle disagreed with Dr. Paul’s testimony that if a coal miner has opacities in his lungs it
hastobe the_'r'e_sult of coal dust. - Dr. Castle testified that an opacity may be due to a number
of other things like granulomatous disease; which can cause a similar appearance. He
testified that the opacities of coal workers’ pneumoconiosis are consistent with things such
as tuberculosis, sarcoidosis or a number. of infectious problems. = (Respondent’s Exhibit
No.2,p.34). Dr. Castle testified that Mr. Restivo’s diffusion capacity measured on March
24, 2016, at Methodist Hospital was 108%. He testified that this indicates there would not
be any significant clinical scarring of the lung; (Respondent’s Exhibit No. 2, p. 32).

Dr. Castle testified that based upon a thorough review of all the data, he concluded
that Mr. Restivo did not suffer from any pulmonary disease or impairment occurring as a
result of his occupational exposure to coal mine dust. - (Respondent’s Exhibit No. 2, p. 36).
He testified that Mr. Restivo worked in or around the underground mining industry for a
sufficient enough time to develop coal workers’ pneumoconiosis if he were a susceptible
host. Dr. Castle testified that another risk factor for the development of pulmonary disease
was that of tobacco abuse. He testified that the tobacco use history in Mr. Restivo’s record
is too vague for him to accurately determine Mr. Restivo’s tobacco smoking history. He
testified that another risk factor for the development of pulmonary symptoms and disease
is that of obesity. Mr. Restivo ‘had an elevated BMI greater than 30 or 31 on most
occasions. (Respondent’s Exhibit No. 2, pp. 36-37). Dr. Castle noted that Dr. Heary
Smith reviewed the same x-ray and described minimal changes. consistent with
pneumoconiosis in the middle and lower lung zones. Dr. Smith classified the film as 1/0
which meant he also considered that the film may be negative. 'Dr. Castle testified that
having lesions present in the middle and lower lung zones was somewhat atypical to coal
workers’ pneumoconiosis. (Respondent’s Exhibit No. 2, p. 38). "

Dr. Castle testified that the physiologic study obtained by Dr. Paul was a valid study
and was entirely normal showing no evidence of any functional abnormalities. Mr.
Restivo had no evidence of obstruction or restriction. The diffusing capacity from
Methodist Hospital was also entirely normal. Dr. Castle opined that Mr. Restivo did not
have any functional respiratory impairment whatsoever from any cause including coal
workers’ pneumoconiosis. (Respondent’s Exhibit No. 2, p. 39). Dr. Castle testified that
he is familiar with the AMA Guides to the Evaluation of Permanent Impairment Sixth
Edition. When he applied the results from the valid objective testing on Mr. Restivo to
Table 5-4 of the Guides, Mr. Restivo fell in Class 0 impairment. Dr. Castle testified that
Mr. Restivo was capable of heavy manual -labor from a ventilatory standpoint.
(Respondent’s Exhibit No. 2, pp. 39-40). ' :

10
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Dr. Castle testified that Mr. Restivo could have coal worker’s pneumoconiosis
notwithstanding a negative chest x-ray. He testified that coal workers’ pneumoconiosis
can be a latent and progressive disease. He testified that pneumoconiosis could be seen
on a chest x-ray even in the year after the miner leaves the coal mine presuming that it was
present at the time he left the coal mine. (Respondent’s Exhibit No. 2, p. 42). Dr.Castle
testified that no matter what he saw on Mr, Restivo’s chest x-ray, it would not rule out the
possibility that Mr. Restivo could have pneumoconiosis that could be found pathologically
or at autopsy. (Respondent’s Exhibit No. 2, p. 47). Dr. Castle testified that recent studies
have shown that as many as 50% of long term coal miners have pathological coal workers’
pneumoconiosis that was not appreciated by a radiographic study during their life.
(Respondent’s Exhibit No. 2, p. 48). Dr. Castle testified that coal workers’
pnieumoconiosis is basically an x-ray diagnosis except for the caveat about pathology.
(Respondent’s Exhibit No. 2, p. 51). Dr. Castle testified that coal workers’
pneumoconiosis is basically trapped coal dust in a part of the lung which ends up wrapped
in scar tissue and can be accompanied by emphysema around it. - Dr. Castle testified that
the tissue affected by the scarring and emphysema cannot perform the function of normal

“healthy lung tissue. He testified that by definition, if a person has coal workers’

pneumoconiosis, he would have an impairment in the function of his lungs at the site of
the scarring. (Respondent’s Exhibit No. 2, pp. 52-53)

Additional Medical Treatment

Mr. Restivo continued to treat at SIH. His review of systems respiratory remained
negative for cough and shortness of breath, and his pulmonary examination was normal on
November 9, 2017 and, again, on February 15, 2018. (Respondent’s Exhibit No. 10, pp.
6-10). Mr. Restivo was seen on April 5, 2018, for pre-op clearance for his bilateral total
knee replacements. His review of systems respiratory was negative for cough, shortness
of breath and wheezing. There were no abnormalities on physical examination of the
chest. (Respondent’s Exhibit No, 10, pp. 11-13).

Medical records of Memorial Hospital of Carbondale were admitted into evidence.
Mr. Restivo was admitted to Memorial Hospital on May 3,2018. On that date he reported
chest pain that started approximately one and a half weeks earlier. He had been having
chest pain daily with radiation to his elbows bilaterally. Following the appointment with
his orthopedic physician and rehab at Herrin Hospital, he reported to the Herrin Hospital
ER for chest pain. STEMI was called at Herrin ER with acute anterior wall MI and Mr.
Restivo was transferred to Memorial Hospital for emergent cardiac cath. (Respondent’s
Exhibit No. 9, p. 13).  On examination his lungs were clear to auscultation bilaterally and
his respiratory effort was normal. (Respondent’s Exhibit No. 9, p. 16). His review of
systems respiratory was negative for shortness of breath and cough. (Respondent’s
Exhibit No. 9, p. 15). During a cardiac catheterization an occlusion was found and a stent

11
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was placed. Following the initial catheterization he had chest pain which resulted in
another cardiac catheterization with patent stent findings. - (Respondent’s Exhibit No. 9,
p- 19). On May 7, 2018, Mr. Restivo was talking with his son when he suddenly was
unable to talk and when he was able to speak his speech was slurred.  Code stroke was
called. Mr. Restivo underwent a CT of the brain on May 7. Same revealed questionable
chronic lacunar infarction of the left basal ganglia. He had no intracranial hemorrhage or
mass. (Respondent’s Exhibit No. 9, p. 119). ' The discharge note indicated that on May
7, 2018, Mr. Restivo was found to have right cerebrellar and right temporal ischemia. On
May 8, 2018, code blue was called due to sustained VT. - He received CPR and multiple
shocks. Hewas intubated and transferred to ICU. Mr. Restivo was ultimately transferred
to Barnes-Jewish Hospital via helicopter. . (Re'spondeht_'_’-s Bxhibit No. 9, p. 32).

- Medical records of Barnes-Jewish Hospital were admitted into evidence. Mr.
Restivo was admitted to Barnes-Jewish Hospital on May 9, 2018, as a transfer from an
outside hospital for “cardiogenic shock following VT/VF arrest.”  (Respondent’s Exhibit
No. 6, p.'45). - According to the History and Physical, on May 8, Mr. Restivo went into
VT/FV arrest and was reportedly coded for 1.5 hours. - During the code, he received CPR,
multiple rounds of EPI and was shocked eight times. Hta:"fwas intubated during the code.
Following cardiac arrest, Mr. Restivo was persistently hypotensive. He was transferred
to Barnes-Jewish Hospital via helicopter for further management. (Respondent’s Exhibit
No. 6, p. 45). Mr. Restivo’s hemodynamics initially improved, however, overnight on
May 9, he had worsening hypotension and worsening hypoxemia. On the moming of May
10, he had recurrent episodes of VT/SVT requiring shocks. Cardiology was again
consulted and they felt that Mr. Restivo was not a candidate for escalation of care. Mr,
Restivo was made DNR/do not reintubate. He was transitioned to comfort care and passed
away on May 10, 2018. The preliminary cause of death was listed as cardiogenic shock.
Secondary diagnoses included acute hypoxemic respiratory failure, acute kidney injury,
anemia, bacteremia, cardiac arthythmia, cerebral vascu_lar accident, coronary artery
disease, ischemic cardiomyopathy and ventricular tachycardia, (Respondent’s Exhibit No.
6, p. 3). L e L :

Mr. Restivo’s case went to arbitration on September 20, 2018. Mrs. Restivo,
Petitioner, was the sole witness testifying at the hearing. - ' .

Mrs. Restivo testified that her husband worked in the mines for 30 years. She
testified that he started in the mines in 1970. He worked at Old Ben Coal Company
beginning in 1973. He worked for Freeman from 1976 to 1978. He worked at Old Ben
from 1978 to 1983.  He worked for Specialty Mine Services from 1983 to 1985 and at
Arch Mine from 1985 to 1996, Mr. Restivo worked for American Coal from 1996 to
2002. He worked at Alliance from 2003 to 2006. Mr. Restivo worked at Mach Mining
from November 2006 to June 2011. He returned to Mach Mining from September 2011
to December 19, 2014, Mrs. Restivo testified that this was her husband’s last day of coal

2
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mine employment because he retired. She testified that he was employed with Respondent
on that date. Mrs. Restivo testified that during his coal mining career her husband was a
shuttle car operator and miner operator which meant he ran a machine that cut the coal out
of the face of the mine.

Mis. Restivo testified that her husband’s primary care physician was Dr. Yochum.
Mrs. Restivo testified that when her husband came home from work his clothes were dusty
and dirty. She testified that it was difficult to wash his clothes. Sometimes she had to
wash the washer after she washed his clothes because of the dust.

Mrs. Restivo testified that she observed her husband having difficulty breathing.
She testified that he did not have the stamina to do a lot of things that he used to do. She
testified that they had built their house themselves, but he did not have the capacity to do
that anymore. She testified that he used to hunt and fish a lot but he had just about quit
both of those activities because he was afraid to be out by himself with his breathing. She
testified that he had slowed down a bunch with regard to playing with the grandkids.

Mirs. Restivo testified that Mr. Restivo smoked in his 20s. She testified that he had
quit in the early 1970s. She testified that when he smoked he probably smoked a pack a
week. She testified that more recently he might have smoked once or twice a year with a
grandson. She testified that her husband had prostate cancer which had resolved. She
testified that he also had high blood pressure.

Mirs. Restivo testified that after he retired, her husband did not work again. He
signed up for Social Security at the time of his retirement. She testified that her husband
also had significant problems with his knees. She testified that they were a problem for
him at the time of his retirement. She testified that he needed them replaced. She
testified that his knees cut short a lot of his activity as well. She testified that he put off
getting his knee replacement until he received Medicare. He had both knees replaced on
April 18,2018. She testified that soon after that surgery he had a significant deterioration
in his health. She testified that he had a heart attack and suffered renal failure and was put
on dialysis, and then he had a stroke. She testified that they sent him to St. Louis after he
had the stroke and that is where he passed away.

The Arbitrator concludes:

1. Mr. Restivo failed to prove by a preponderance of the evidence that he sustained
an occupational disease arising out of and in the course of his employment. In so
concluding, the Arbitrator finds the B-readings by Drs. Meyer and Castle to be more
persuasive. In particular the Arbitrator finds the testimony of Dr. Meyer to be
insightful, informative and persuasive. His background and experience in

13
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radiology, B-reading and coal workers” pneumoconiosis is impressive and beyond

that of Drs. Smith and Paul. Dr. Meyer testified to the training received in the B-
reading course. Dr. Paul does not have that training. Drs. Meyer and Castle are

both B-readers and have been recertified as same numerous time. Coal workers’
pneumoconiosis is a diagnosis made by chest x-ray interpretation absent pathologic
evidence. Three B-readers interpreted the 2015 chest x-ray. Two of them found

it to be negative for coal workers’ pneumoconiosis. Dr. Meyer testified that coal -
workers’ pneumoconiosis is generally an upper lung zone predominant process.
Petitioner offered no evidence to contradict this opinion. Dr. Smith noted
opacities only in the middle and lower lung zones bilaterally. His interpretation is

not consistent with the general progression of coal workers’ pneumoconiosis. Dr.

Paul testified that all of Mr. Restivo’s lungs were involved. Dr. Meyer explained

that pneumoconiosis is typically an upper lung zone process. Additionally, while

miners with significant years of mining may have some coal dust in their lungs, not

all of them have a tissue reaction to the coal dust and develop coal workers’
pneumoconiosis. All of the experts agree that CWP is diagnosed either through x-

rays or pathological exam/autopsy. No pathological exam/autopsy was undertaken

in this case. Mr. Restivo’s primary cause of death was cardiogenic shock.

2. The Arbitrator notes that over the years Mr. Restivo’s medical records did not
include complaints of coughing or shortness of breath. Mr. Restivo did complain
to Dr. Paul of dyspnea on exertion but did not complain of cough with sputum.
The Arbitrator gives more weight to the medical entries than Mr. Restivo’s
complaints to Dr. Paul as the latter may have been motivated to support his claim.

3. The Arbitrator also notes that the date of accident/exposure therein was Mr.
Restivo’s date of retirement from the mine. His retirement was not associated with

any specific breathing problems.

4. Petitioner failed to prove by a preponderance of the evidence that Mr. Restivo’s
condition of ill-being was causally connected to his employment.

5. Petitioner failed to prove by a prepondei'ance of the evidence that Mr. Restivo
suffered a timely disablement under Section 1(f) of the Occupational Diseases Act.

6. Petitioner’s claim for benefits is denied and no benefits are awarded.

************************************************************************
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Page | -
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) [:] Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON [ ] pTD/Fatal denied
@ Modify D None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
TERRI LITTLE.
Petitioner,
VS. NO: 13 WC 30627

MEMORIAL HOSPITAL OF CARBONDALE,

oen R0IWCC0007

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the parties herein and notice given to all
parties, the Commission, after considering the issues of medical expenses, causal connection and
permanent partial disability, and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof. :

The Commission affirms and adopts the Decision of the Arbitrator, in part, except the
Commission vacates the Arbitrator’s award of 3.5% loss of use of a person as a whole pursuant to
Section 8(d)2 for the cervical spine and vacates the award of 3.5% loss of use of a person as a
whole pursuant to Section 8(d)2 for the lumbar spine. :

The Commission agrees with the Arbitrator’s finding that the Petitioner’s cervical spine
injury was a minor temporary aggravation of a pre-existing condition, and that shortly thereafter
she returned to her baseline pre-existing condition by November 19, 2013, and that any future
treatrent for the cervical spine is not related to the July 12, 2013, accident.

The Commission further finds that Petitioner’s lumbar spine injury was also a temporary
aggravation of a pre-existing condition, and that shortly thereafter she returned tfo her baseline
preexisting condition by November 19, 2013, and that any future treatment for the lumbar spine is
not related to the July 12, 2013, accident. '
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There is no dispute that Petitioner had both pre-existing cervical and lumbar pain
complaints, treatment and in the case of her cervical spine, a pre-accident surgical
recommendation.

It has long been recognized that, in preexisting condition cases, recovery
will depend on the employee's ability to show that a work-related accidental injury
aggravated or accelerated the pre-existing disease such that the employee's current
condition of ill-being can be said to have been causally connected to the work-
related injury and not simply the result of a normal degenerative process of the pre-
existing condition. Caterpillar Tractor Co. v. Industrial Comm'n, 92 111, 2d 30, 36-
37, 65 11l Dec. 6, 440 N.E.2d 861 (1982); Caradco Window & Door v. Industrial
Comm'n, 86 TII. 2d 92, 99, 56 IIl. Dec. 1, 427 N.E. 2d 81 (1981); Azzarelli
Construction Co. v. Industrial Comm’n, 84 1ll. 2d 262, 266, 49 111. Dec. 702, 418
N.E.2d 722 (1981); Fitrro v. Industrial Comm'n, 377 111 532 537,37 N.E.2d 161
(1941).

Whether a claimant's disability is attributable solely to a degenerative
process of the pre-existing condition or to an aggravation or acceleration of a pre-
existing condition because of an accident is a factual determination to be decided
by the Industrial Commission. Roberts v. Industrial Comm’n, 93 1l 2d 532, 538,
67 Il Dec. 836, 445 N.E.2d 316 (1983); Caterpillar Tractor Co. v. Industrial
Comm'n, 92 111, 2d at 36-37; Caradco Window & Door v. Industrial Comm'n, 86
lil. 2d 92, 99, 56 1II. Dec. 1, 427 N.E.2d 81 (1981)... "[T]o the extent that the
medical testimony might be construed as conflicting, it is well established that
resolution of such conflicts falls within the province of the Commission, and its
findings will not be reversed unless contrary to the manifest weight of the
evidence." Caterpillar Tractor Co. v. Industrial Comm'n, 92 111. 2d at 37. Sisbro,
Inc. v. Indus. Comm'n (Rodriguez), 207 1l1. 2d 193, 204-2006, 797 N.E.2d 665, 672-
673, 2003 Hl. LEXIS 776, *15-18, 278 1il. Dec. 70, 77-78

Cervical Spine

The Commission agrees with the Arbitrator that the Petitioner sustained a minor temporary
aggravation of her pre-existing cervical condition, however, the Commission finds that Petitioner
returned to her baseline condition and she failed to prove her current condition warrants an award
of permanent partial disability. The Commission relies upon the Petitioner’s testimony that in
June 2012, eleven months before the date of accident, her primary care physician, Dr. Kevin
Oestmann, referred her to surgeon Dr. Jon Taveau. (T, pp. 37-39) Dr. Taveau examined Petitioner
and noted a history of onset of neck pain two years ago. He noted symptoms of constant pain in
her neck, both shoulders, both sides of her upper back and radiating pain into both arms and to all
her fingers. (RX9, p. 46) The frequency of pain was constant. The pain in 2012 was described as
aching, piercing, sharp and tingling and aggravated by the following activities: bending, coughing,
driving, exertion, flexion, lifting, lying down, pushing, rotation, sneezing, straining, turning head,
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twisting and working. Associated symptoms include decreased mobility, difficulty sleeping,
muscle spasm, tenderness, tingling and weakness. She had severe neck pain, arm pain, numbness,
tingling and Lhermitte’s symptom with cervical range of motion. (RX9, p. 46) Petitioner’s
physical exam revealed positive Spurling sign, positive limited range of motion especially with
rotation left and her recent MRI of her cervical spine showed a disc osteophyte complex at C6-7.
Dr. Taveau recommended either a Prestige or ACDF. He ordered a repeat EMG with NCV and
MRI, flexion extensron views, prior to her follow-up appomtment Petitioner did not want to
proceed with surgery at that time (RX9 P 48) ' '

A cervrcal MRI was repeated on October 10, 2012 Compared to the October 5,2011 exam,
the minor anterolisthesis of C4 on C5 was new and the facet arthropathy on the left at C4-C5 and
on the right at C5-C6 worsened. (RX9 p. 44) On November 7, 2012, Dr. Taveau’s history
documents a disk osteophyte complex at C6-7 and mstabﬂlty and a disk osteophyte complex at
C4-5. Petitioner continued to report severe neck pain, arm pain, numbness, tingling and
Lhermitte’s symptom with cervical range of motion. She reported having been symptomatic for
two years. (RX9, p- 40)

On November 16, 2012, the Petitioner underwent an EMG/NCS where the history
described left-sided neck pain, and left upper extremity radiating and shooting pain with tingling
and numbness involving her hand. (RX9, p. 57) At the follow-up appointment on November 20,
2012, Dr. Taveau stated that the recent imaging of the cervical spine revealed large disk osteophyte
complexes at C4-C5 and C6-7 with anterior subluxation of C4-5, 2 mm. Flexion extension views
revealed worsening of her C4-5 subluxation to 4 mm with flexion. (RX9, p. 42)

After the work-related accident of July 12, 2013, Petitioner provided a history in the
emergency room at Memorial Hospital in Carbondale. She complained of pain radiating down her
right lower extremity and tenderness in her neck, back and left upper extremity. Petitioner
ultimately was referred back to Dr. Taveau. The first consult, on August 19, 2013, notes that an
established patient returned with recent injury at work. She reported she still has severe neck pain,
arm pain, numbness, tingling and Lhermitte’s symptom with cervical range of motion. The
Commission agrees with the Arbitrator that the symptoms described by Dr. Taveau on June 27,
2012, and at all of his office visits preoedmg the work accident mirrored the pam oomplamts
Petitioner described after the accident.

Petitioner underwent a sectlon 12 evaiuatlon with Dr. Andrew Zelby, a neurosurgeon, at
Respondent s request on June 3, 2015, (RX1, p. 4) Petitioner reported a history of a “little” neck
pain in 2012, and that she claimed that neck pain and her pre-accident low back pain were much
less severe than followmg her work accident. (RX1, pp. 8-9) Dr. Zelby testified that he reviewed
Dr. Taveau’s records and on June 27, 2012, Dr. Taveau documented Petitioner’s complaints of
neck pain and tingling which radiated to both shoulders and down both arms to the thumbs and
index fingers and down the upper back. At that time, Dr. Taveau recommended either a disc
arthroplasty or an anterior cervical discectomy and fusion. (RX1, pp. 19-20) Dr. Taveau referred
Petitioner for another cervical spine MRI that she underwent on October 10, 2012. Id. Petitioner
underwent a cervical-spine MRI on August 9, 2013, after her work-related accident, which
revealed no interval change from the October 10,2012, MRI scan. (RX1, pp. 20-21) Furthermore,
Dr. Zelby testzfied that, “The objectrve physical ﬁndmgs in my exam did not correlate to any of
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the pathology seen on any of Ms. Little’s cervical scans either before or after the accident.” (RX1,

p. 21) Dr. Zelby did not find any evidence of any aggravation of any pre-existing degenerative
condition in Petitioner’s cervical spine. (RX1, p. 22)

Dr. Zelby found that Petitioner’s reported pain of 8 constantly on a scale of 1/10 was
inconsistent with his obs_ervations of her movements and at rest. (RX1, p. 10) Petitioner exhibited
multiple Waddell ﬁndings ‘a symptom amplification, inconsistency” after Petitioner reported
decreased sensation in the entire upper left extremity, the entire left foreleg, and findings on
vibratory sensation performed with a tuning fork were also non-anatomic. (RXl pp. 14-15) Dr.
Zelby noted that Petitioner’s inconsistent behavioral responses, the Waddell signs, were positive
for pain on simulation and non-anatomic sensory changes. (RX1, pp. 15-16)

Dr. Jeffrey Jones, Petitioner’s neurosurgeon, testified on behalf of Petitioner. Dr. Jones
testified he had no record of Petitioner being symptomatic with regard to either her neck or her
lumbar spine prior to the work accident. He thought “clinically, before the accident she really
didn’t have severe problems and after the accident she did.” (PX19, pp. 18-19) Dr. Jones provided
an equivocal opinion that the incident on July 12, 2013, “probably” aggravated the underlying
condition and caused her to become symptomatic in her cervical and lumbar spines. He testified,
“But we don’t really have any films of her before the incident that I know of anyway, so it’s hard
to say whether the slip was there or not. But surely, the symptoms were much more severe after
it so it’s at least an exacerbation of what she had.” (PX1, pp. 19-20) Dr. Jones testified that
Petitioner did really well after her shouldcr surgery and he noted Petitioner’s neck was no longer
an issue. (PX19, p. 34)

The Commission finds Dr. Jones’s causation opinion is not credible and is entitled to little
weight. He did not review the pre-accident treating records for her cervical condition. See, e.g.,
Sunny Hill of Will County v. Ill. Workers' Comp. Comm'n, 2014 IL App (3d) 130028WC, 14
N.E.3d 16, 383 Ill. Dec. 184 (Expert opinions must be supported by facts and are only as valid as
the facts underlying them.)

The Commission finds that Dr. Zelby’s causation opinion is more persuasive than Dr.
Jones’ opinion regarding Petitioner’s cervical spine condition because Dr. Jones was not aware of
Petitioner’s prior extensive pre-existing treatment or diagnostic tests, either pre—datmg or
immediately post-datmg the ac01dent

Therefore, the Commission finds that the Petitioner suffered a minor temporary
aggravation of her pre-existing cervical spine condition and that her cervical spine condition was
at baseline by November 19, 2013, with no evidence of permanent disability from the work
accident of July 12, 2013. Therefore, the Commission vacates the Arbitrator’s award of permanent
partial disability for Petitioner’s cervical spine condition.

Lumbar Spine
The Commission takes note of Petitioner’s pre-accident lumbar back complaints. The

Respondent requested a utilization review report of both prospective and retrospective medical
treatments provided for Petitioner’s cervical, thoracic and lumbar spine and left shoulder
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conditions that was authored by Dr. Michael Treister. (RX7) Dr. Treister testified on December
21, 2015, regarding his records review and the report he authored. (RX6) According to Dr.
Treister, Petitioner saw her primary care physician, Dr. Oestmann on October 17, 2012, nine
months prior to the work incident and at that time she was diagnosed with chronic back pain,
arthralgias (joint aches) along with cervical disc degeneration. Dr. Oestmann noted that she was
taking Aleve for symptom relief. (RX7, p. 6) On October 19, 2012, Petitioner went to Memorial
Hospital of Carbondale for x-rays of her lumbosacral and thoracic spines. The diagnosis for the
diagnostics states: “a patient history of backache.” The radiologist documented facet arthropathy

in the lumbar films at 14-L5 and L5-S1. Dr. Treister explained “Facet arthropathy is the
fingerprint of degenerative dlsc disease.” (RX7, p. 6) .

Dr. Treister rev_iewed both the thoracic and lumbar spine x-rays on CD and opined the
lumbar x-ray showed clear evidence of mild L1-L2 disc space narrowing and the thoracic spine
showed extensive anterior osteophyte formation throughout the thoracic spine with a couple of
Jower levels more involved than most of the others. Dr. Treister noted that Petitioner did not
undergo the thoracic spine MRI as had been ordered by Dr. Taveau after the November 7, 2012,
office visit. (RX7, p. 7)

Dr. Treister opined that Dr. Oestmann’s documentation of Petitioner’s complaints of
tenderness in the thoracic and lumbar spine and widespread tenderness should be considered a
Waddell sign noting that there was no documentation of any focal spinal tenderness, muscle spasm
or motion restrictions. (RX7) Dr. Treister further noted that Petitioner misrepresented her hlstory
to a number .of different physicians, (RX6, p. 59) The Commission finds it significant and is
persuaded by Dr. Treister’s comments regarding Petitioner’s veracity: “Based upon my review of
these records I wouldn’t believe a word that this patient said.” This opinion comports with both
Dr. Zelby’s and Dr. Hayward’s findings that Petitioner had multiple positive Waddell signs on
exam, as noted below. ( 'PXS' RXS)

Petitioner underwent a section 12 evaluation with Dr. Andrew Zelby, a neurosurgeon, at
Respondent s request on June 3, 2015, (RX1, p. 4) Petitioner reported that her pre-accident low
back pain was much less severe than following her work accident. (RX1, pp. 8-9) Dr. Zelby found
that Petitioner’s reported pain of 8 constantly on a scale of 1/10 was inconsistent with his
observations of her movements and at rest. (RXI, p. 10) Petitioner exhibited multiple Waddell
ﬁndzngs ‘a symptom amplification, inconsistency™ after Petitioner reported decreased sensation
in the entire upper left extremity, the entire left foreleg, and findings on vibratory sensation
performed with a tuning fork were also non-anatomic. (RXI, pp. 14-15)

Dr. Zelby opined that Petitioner had a normal lumbar spine exam and a normal neurologic
exam. He testified that she does have some degeneration and some disc protrusions, but
nonetheless she was neurologically normal. (RX1, pp. 20-21}

Dr. Zelby testified continued treatment of her lumbar spine is not reasonable or necessary.
He further opined that she does have a small paracentral right disc protrusion at L1-2 but she has
no symptoms or ﬁndlngs on exam suggestive of an L2 radiculopathy. She did have symptoms that
questionably followed an L4 dermatomal distribution but the small far lateral disc at L3-4 on the
left would result-in an L3 radiculopathy not an L4 radiculopathy. They are not causing any



';Z;;Vg30527 . . | - 20 I wccooo?

symptoms or any neurologic abnormalities and represent no clinical problems. (RXl p- 24) Even
with an EMG/NCYV positive for findings at L1 and L2, that finding has little meaning in terms of
guiding the care and treatment of the patient. ...[Tjhat would not be an indication for lumbar
surgical intervention for the same reason. (RX1, p. 50)

Further, the Commission finds Dr. Hayward’s records provide evidence of a lack of
correlation between Petitioner’s post-accident symptoms and her diagnostic findings. On
November 19, 2013, Dr. Hayward reviewed Petitioner’s MRI report and noted “MRI of the lumbar
spine does not demonstrate a reason for her symptoms »(PX8, 11/19/ 13 p. 2) '

Likew1se on December 16 2013 Dr. Hayward noted, “She does not have any lumbar
radicular ﬁndmgs * (PX8, 12/16/13, p. 1) Dr. Hayward referred her to physical therapy but
documented that he “did not see anything on the patlent’s MRI or diagnostic studies to
recommend/suggest any surglcal treatment of the lumbar spme ” (PX8, 1/10/14 OV, p. 2)

Nota‘o}y, after Petitioner returned to Dr. Hayward’s ofﬁce and cornplamed physical therapy
was making her low back pain worse, PA-C Davidson discharged her stating: “At this {ime, there
is nothing that we can offer the patient. She is released from our care.” (PX8, 1/28/14 OV, p. 1)

Thereafter, an addendum authored by Dr, Hayward, dated February 18, 2014, was added
to the J anuary 28, 2014 ofﬁce note. The addendum stated:

I have _]US'{ ‘been 1nformed by her physwal therap1st Brandy, that during her
functional testing, the patient had multiple inconsistencies as well as 3/5 Waddell’s.
The patient has been released from my care. She was referred to Dr. Riew. The
therapist also mentioned that the patient said that I wanted to operate on her. No
surgery has been offered to her by myself. I do not contemplate any surgery in the
future, WC has denied the referral to Dr. Riew. Considering the above, my referral
will be canceled. The patient is released from my care. Id.

Petitioner did not seek any additional lumbar back treatment until she consulted another
orthopedic surgeon, Dr. Jeffrey Jones in 2015. Dr. Jones referred Petitioner to pain management.
Petitioner sought pain management treatment with Dr. Brent Newell from October 1, 2015,
through July 7, 2016. (PX14)

- The Commission notes Dr. Newell’s causation opinion but does not find it persuasive. Dr.
Newell suspects most of the findings pre-date her accident but have been aggravated. However he
notes the difficulty in assessing causation as he first saw her two years after the accident.
Regardless, he notes that “she relates this is at least more likely than not an aggravation of some
of these preex1st1ng degenerative changes.” (PX14) The Commission finds that Dr. Newell’s
causation opinion was based on a factually mcomplete history and is not persuasive.

On March 29, 201 6, Dr. Newell also documented a normal physwal and neurological exam.
On May 24, 2016, Petitioner returned to Dr. Newell, and he reviewed the lumbar spine MRI she
underwent as a result of a visit to the emergency room and found that Petitioner had a synovial
cyst at L3-L4 that was the possible source of her pain. (PX14) The Arbitrator noted, and the



e 201HCC0007

Commission agrees, that the Petitioner’s spondylolisthesis at L3-4, diagnosed by Dr. Jones,
occurred two years after the work accident and that the intervening objective diagnostic tests were
devoid of evidence that Petitioner had spondylolisthesis at L3-4, or any other level, despite other
degenerative findings. Even assuming the presence of that condition, the Commission finds that
none of Petitioner’s subjective complaints or objective physical or neurological exams correlate to
L3-14 Spondylolisthesis or any other degenerative condition of her lumbar spine.

The Commission further agrees w1th the Arbltrator $ ﬁndmg that the survexlla.nce videos
from August 28, 2013 and September 5, 2013, are relevant because it shows no evidence of a limp
or significant lumbar back problem based on scenes of Petitioner walking and lifting a large gas
can into her car after filling it at a pump, contrary to Petitioner’s complaints to Dr. Criste and Dr.
Cantrell around the same time. Based on the surveillance videos as well as the credibility issues
raised by Petitioner’s treating physician as well as Dr. Zelby and Dr. Trelster the Comm;ssmn
finds Petitioner lacks credibility. : :

The Commission relies upon the findings and opinions of Dr. Treister, Dr. Zelby and Dr.
Hayward where Petitioner exhibited either self-limiting behaviors, Waddell findings or symptom
magnification in its determination that Petitioner’s current condition is not causally related to the
accident of July 12, 2013. The Commission agrees with the Arbitrator, that the inconsistencies
make it difficult to find any ongomg symptoms can be validly connected to the July 12, 2013,
accident. .

“Therefore, the Commission finds that the Petitioner suffered a temporary aggravation of
her pre existing lumbar back condition and that her lumbar back condition was at baseline by
November 19, 2013, with no evidence of permanent disability from the accident of July 12, 2013,
Therefore, the Commission vacates the Arbitrator’s award of permanency for Petitioner’s lumbar
back condition, ' '

Finally, the Commission corrects scrivener’s errors in the Arbitrator’s decision. At page
17, last paragraph, second to the last sentence, striking the “d” off the word “continued” wherein
it will read “...and to continue light exercise...” not [continued]. Also, on page 32, second
paragraph from the bottom, strike the apostrophe and the letter “s” (‘s) off the first word, wherein
it will read “Petitioner” [not Petitioner’s]. '

At page 28, third paragraph, the second sentence, wherein it should read “Petitioner
underwent a lumbar x-ray [not “MRI”] on 10/19/12 which indicated degenerative findings at .1/2
and some facet arthropathy in the lower spine.” '

Al else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 5, 2019, is hereby modified for the reasons stated herem, and otherwise
affirmed and adOpted _

IT IS FURTHER ORDERED BY THE COMMISSION that the permanent partial
disability award of 3.5% loss of the person as whole under Section 8(d)2 for the cervical spine
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condition is vacated because the Petitioner sustaihed a temporary aggravation of her pré-existiﬁg

cervical condition on July 12, 2013 and that her cervical condition was not causally related to the
July 12, 2013, accident after November 19, 2013, -

IT IS FURTHER ORDERED BY THE COMMISSION that the permanent partial
disability award of 3.5% loss of the person as whole under Section 8(d)2 for the lumbar spine
condition is vacated because the Petitioner sustained a temporary aggravation of her pre-existing
lumbar condition on July 12, 2013, and that lumbar condition was not causally related to the July
12,2013, acmdent aﬁer November 19, 2013

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $268.23 per week, until Petitioner reaches age 67 or five years from the date of the final
award, whichever is later, because the injuries sustained to the left shoulder caused a loss of
earnings, as prov1ded in Section 8(d)1 of the Act. The Commission notes that the parties stipulated
that weekly benefits were paid by Respondent through the Arbitration hearing date. Respondent
shall pay Petitioner compensation that has accrued from November 19, 2013 through December
14, 2017 and shall pay the remainder of the award, if any, in weekly payments. -

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
reasonable and necessary medical services contained in Petitioner’s Exhibit 1, as provided in
Sections 8(a) and 8.2 of the Act, with the following exceptions. The Petitioner is not entitled to
medical expenses related to treatment of the cervical spine or lumbar spine after November 19,
2013. The Petitioner is not entitled to the expenses related to Dr. Oestmann’s treatment of
Petitioner on August 5, 2014 and May 5, 2015.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circﬁit Court by Respondent is hereby fixed at the sum
of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  JAN 3 - 2020 M 3 %uwu

KAD/bsd Kathryn A. Doerries
011/5/19
42

“Missia_ Ema, et

Maria E. Portela
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I respectfully dissent from the opinion of the majority and would affirm and adopt the
Decision of the Arbitrator. After considering the totality of the evidence, I believe the Arbitrator
appropriateiy determined that Petitioner sustained a 3.5% loss of use of the whole person as result
of injuries to the cervical splne and a 3.5% loss of use of the whole person as a result of injuries
sustained to the lumbar spine, in addition to a wage differential award for Ieﬁ shoulder injuries
sustained due to the July 12, 2013 work mc1dent :

While the majority agrees with the Arbitrator’s conclusion that Petitioner is entitled to a
wage differential award pursuant to Section 8(d)1 of the Act due to her left shoulder injury, the
majority has also seen fit to reverse the Arbitrator’s combined award of 7% loss of use of whole
person for injuries to Petitioner’s cervical and lumbar spine sustained as a result of the work
incident. The Arbitrator wrote a thorough and well-reasoned Decision and carefully weighed all
the evidence, There is no question that Petitioner had preexmtmg cervical and lumbar splne
conditions. However, 1 agree with the Arbitrator’s conclusion that Petitioner sustained minor
aggravations of her preexisting cervical and lumbar spine conditions. The totality of the evidence
supports a finding that those minor aggravatwns resulted in a small level of permanent partlal
disability regarding her cervical and lumbar spine. I view the evidence differently than the majority
and do not believe the evidence supports a finding that Petitioner sustained no level of permanent
disability as a result of the proven injuries to her cervical and lumbar spine. The Arbitrator’s award
of 3.5% loss of use of the whole person for each of Petitioner’s cervical and lumbar injuries
pursuant to Section 8(d)2 is approprlate gzven the credible evidence.

For the forgoing reasons, I would affirm and adopt the Arbitrator’s Decision and find that
in addition to the awarded wage differential for Petitioner’s left shoulder condition, Petitioner
sustained a combined 7% loss of use of the whole person (3.5% each for the cervical and lumbar
spine injuries) due to the July 12, 2013, work incident.

Toa J. Tyrrel{/ / :
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An Applzeanon for Aaﬂrustment of Clazm was filed in this matter, and a Notzce of Hearmg was mailed to each

party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on December 14, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the dlsputed issues checked below and attaches those ﬁndmgs to this document.

DISPUTED ISSUES

' Was Respondent operatmg under and subjeot to the Illinois Workers' Compensatzon or Occupational
Dlseases Act?

. Was there an empioyee employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[ ] What was the date of the accident?
D Was timely notice of the accident given to Respondent?
EZJ Is Petitioner's current condition of ill-being causaliy related to the injury?
: [ ] What were Petitioner's earnings? _
[:] What was Petitioner's age at the time of the accident?
[:] What was Petitioner's marital status at the time of the accident?
DX] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?
JTPD - [_] Maintenance T
L. ' What is the nature and extent of the injury?
M. D Should penaIties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

>
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On July 12, 2013, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment,
Timely notice of this accident was given to Respondent.

Petitioner's current left shoulder condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $52,964.12; the average weekly wage was $999.31.
- On the date of accident, Petitioner was 50 years of age, single with 0 dependent children.

Pe%groée? Ié{% ric;%nfég ﬁlgregionéblii}ligcessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of SALL PAID for TTD, § for TPD, $N/A for maintenance, and $N/A for
other benefits, for a total credit of SALL PAID.

Respondent is entitled to a credit for all payments made by Respondent under Section 8(j) of the Act.

ORDER

The Arbitrator finds that the Petitioner’s left shoulder condition is causally related to the July 12, 2013 accident.

The Arbitrator finds that the Petitioner’s cervical condition was causally related to the July 12, 2013 accident on
a temporary basis, and that the cervical condition was no longer causally related to the July 12, 2013 accident
after November 19, 2013,

The Arbitrator finds that the Petitioner’s lumbar condition was causally related to the July 12, 2013 accident on
a temporary basis, and that the lumbar condition was no longer causally related to the July 12, 2013 accident
after November 19, 2013. '

Respondent shall pay reasonable and necessary medical services contained in Petitioner’s Exhibit 1, as provided
in Sections 8(a) and 8.2 of the Act, with the following exceptions. The Petitioner is not entitled to medical
expenses related to treatment of the cervical spine or lumbar spine after November 19, 2013. The Petitioner is
not entitled to the expenses related to Dr. Oestmann’s treatment of Petitioner on 8/5/14 and 5/5/15.

Respondent shall be given a credit for all awarded medical benefits that have been paid prior to hearing, via
workers’ compensation or Section 8(j), and Respondent shall hold Petitioner harmless from any claims by any
providers of the services for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $599.59 per week for 17.5 weeks,
because the injuries sustained to the cervical spine caused the 3.5% loss of the person as a whole, as provided
in Section 8(d)2 of the Act.
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Resporident shall pay P_e_titioner penhanent'partial disability benefits of $599.59 per _weék for 17.5 weeks,
because the injuries sustained to the lumbar spine caused the 3.3% loss of the person as a whole, as provided
in Section 8(d)2 of the Act. ] L

Respondent shall pay Petitioner permanent partial disability benefits, commencing December 14, 2017, of
$268.23 per week, until Petitioner reaches age 67 or five years from the date of the final award, whichever is
later, because the injuries sustained to the left shoulder caused a loss of earnings, as provided in Section 8(d)1 of
the Act. The Arbitrator notes that while the Petitioner’s entitlement to such benefits prior to the hearing date, the
parties stipulated that weekly benefits have been paid by Respondent through the hearing date.

Respondent shall péy Petitioner compensation that has accrued from November 19, 2013 through
December 14, 2017, and shall pay the remainder of the award, if any, in weekly payments. : :

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days afier receipt of this
decision and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission. ' :

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

é%%%é@iﬁ
March 4, 2019

Signature of Arbitrator _ Date

MAR 5§ — 2019 | - | -
o STATEMENT OF FACTS

An employee since 2001, the Petitioner testified that she worked for Respondent as an x-ray technician until
7/12/13. She currently works at the front desk for Respondent, performing registration, answering phones,
burning CDs and relieving other co-workers during lunch or absences. -

On 7/12/13, Petitioner was pushing a dual CR monitor that was on wheels, describing it as about the same
approximate size as a small apartment refrigerator. In order to avoid colliding with a nurse, she testified: “. . . 1
yanked it with my left arm as hard as I could and pushed it away from her with my right arm. And then it was
headed towards the glass door, so I really pulled it, and I had my right leg to stop it from rolling, and the thing
yanked me, and it pulled up my (left) arm and down my side.” _ _ - .

The parties stipul_ate_d prior to hearing that the Petitioner sustained a compensable left shoulder injury on
7/12/13, but the Respondent disputes any causal connection between the accident and the Petitioner’s claimed
cervical and lumbar conditions. . S
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Petitioner acknowledged that she previously hurt her right shoulder in 2007, but testified she was only off work
for three days as a result. She denied having any prior workers’ compensation claims related to her neck or back.
Petitioner testified she has reviewed her medical records and physician depositions and agreed they accurately
reflected what she reported to her providers.

Following the 7/12/13 incident, Petitioner testified she had left scapular pain and burning as well as pain in the
left neck and down the left arm. The Memorial Hospital ER records reflect Petitioner was pushing a monitor,
twisted and hurt her left posterior shoulder and right lower back with pain radiating down the right leg with
tingling. X-rays were obtained of the cervical spine (no fracture, diffuse degenerative disc and facet disease with
mild C4/5 spondylolisthesis), lumbar spine (no fracture, mild spondylosis) and left shoulder (normal). A history
of chronic neck pain was noted. She was diagnosed with lumbar radiculopathy, cervical strain and left shoulder
injury. (Px3). There is a separate note from 7/15/13 which noted, as to the cervical strain, “intermittent
radiculopathic symptoms to left more than right upper extremity, most is pre-existing.” Intermittent right leg
radiculopathy to the toes was also noted and Petitioner was restricted to light duty. Norflex, Naproxen and
Norco were prescribed. (Px3; Px4).

Various pre-accident records of Petitioner were submitted into evidence by Respondent. Petitioner underwent a
breast augmentation procedure in 2011. On 6/27/12, Dr. Taveau, DO, noted Petitioner complained of a two-year
history of neck pain that had worsened. Her pain was constant in the bilateral neck, upper back, shoulders and
arms with radiation into the arms, hands and bilateral thumbs and index fingers. The left arm was the worst, and
she also noted numbness in the bilateral arms. Numerous activities would aggravate her symptoms. Dr. Taveau
indicated Petitioner also had Lhermittes symptom with cervical range of motion. He noted MRI showed a large
C6/7 disc/osteophyte complex and that EMG/NCV showed no evidence of radiculopathy. Dr. Taveau
recommended either a fusion or disc replacement at C6/7, but that Petitioner did not want to have surgery at that
time. He ordered EMG/NCV, MRI and flexion/extension x-rays. (Rx9).

The x-rays on 10/10/12 showed minimal anterior subluxations of C4 on C5 and C5 on C6, most likely chronic.
There was moderate degenerative disc disease at C6/7 with disc space narrowing and severe bilateral foraminal
stenosis. Cervical MRI from the same date reflected loss of lordosis, minimal degenerative C4 over C5
anterolisthesis, mild C4/5 and moderate C6/7 central canal stenosis and multilevel hypertrophic facet
arthropathy (most marked at left C4/5 and right C5/6). Foraminal stenosis was indicated at C2/3 {(mild left due
to hypertrophy), C4/5 (severe left and minimal right due to hypertrophy), C6/7 (severe left greater than right due
to osteophytes and hypertrophy). Petitioner followed up with Dr. Taveau on 11/7/12, noting in addition to the
already noted complaints she reported thoracic pain between her shoulder blades. He noted that the updated
MRI showed disc-osteophyte complexes at C4/5 and C6/7, along with the subluxed levels. He wanted to obtain
the EMG as well as thoracic MRIL. The 11/16/12 EMG/NCV testing reflected a left C6/7 radiculopathy, mild
bilateral carpal tunnel (left worse than right) and mild left ulnar neuropathy at the elbow. The history portion
indicated Petitioner complained of left neck pain radiating and shooting into the left arm as well as tingling and
numbness in the left hand. It is unclear what EMG/NCV Dr. Taveau was indicating was negative for
radiculopathy. (Rx9).

On 7/22/13, Nurse Practitioner Kommer at occupational health noted diagnoses of cervical strain with bilateral
radiculopathy, left greater than right, and thoracolumbar strain with radiculopathy into the right leg, and she was
held off work. Spinal CT scans were prescribed along with Vicodin, Soma and Medrol dosepak. Norflex and
Norco were discontinued. (Px3; Rx11). The 7/22/13 cervical CT scan showed multilevel degenerative changes,
worst at C6/7 and with C4 over C5 grade 1 anterolisthesis, minimal C5 over C6 anterolisthesis and minimal C6
over C7 retrolisthesis. Foraminal narrowing was noted at C2/3 (moderate bilateral), C4/5 {mild right, severe
left), C6/7 (moderate/severe right, mild/moderate left) and C6/7 (severe bilateral), as well as mild central
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stenosm at (36/7 Thzs was noted to have been compared to 10/10/ 12 ﬁlms but the cornparatlve ﬁndmgs were
not noted (Px4; Rx11). 7122/ 13 lumbar films showed no evidence of disc protrusion or extrusion, no 81gn1ﬁcant

canal or foraminal stenosis, and mild to moderate right facet arthropathy at 1.2/3. (Px4; Rx11). Thoracic films
from the same date showed multilevel degenerative disc disease without neural cornprormse (Px4 Rx11).

An 8/9/ 13 cerv1cal MRI reﬂected 1) slight anterohsthesxs of C4 on C5 and C5on C6 2) multlleveI degeneratlve
spondylosis (mdd C4/5 and mild/moderate C6/7 central canal stenosis), 3) multilevel foraminal stenosis (worst
at C4/5, C5/6 and C6/7), and 4) multilevel hypertrophic facet arthropathy. 8/9/13 lumbar films showed: 1) right
L172 disc herniation with 1o central stenosis, 2) left 134 herniation with moderate left L3 foraminal stenosis, 3)

mild right 1.1/2 and minimal left 1.2/3 and L5/S1 foraminal stenosis, and 4) multilevel facet hypertrophy.
Thoracic MRI from 8/9/13 reflected disc herniations at T3/4, T4/5 and T8/9 with minor cord deformity, a T9/10
disc bulge with minor cord deformity and no eentrai canal sten051s There also was lower thoraoic facet
hypertrophy (Px4) ' : S : :

The Arbttrator notes that whde the 8/9/ 13 MRIS were noted to have been ordered by Dr. Taveau there is no
record in evidence that the Arbitrator saw indicating Petitioner saw Dr. Taveau prior to 8/19/13. On 8/19/13,
Petitioner saw Dr. Taveau w1th complaints of severe neck pain, arm pain, numbness, tingling and Lhermittes
symptoms with cervical range of motion. The history notes she hurt her cervical, thoracic and lumbar spine
“again” on 7/12/13. Numbness and tmghng was reported in the bilateral legs. Following exam, Dr. Taveau
diagnosed cerv1ca1 osteophytes, disc dtsplacement radiculitis and strain. Also diagnosed was lumbar disc
dasplacement and thoraczc and lumbar degeneratlve disc discase. (Px5).

Petitioner also saw “her primary prov1der Dr. Oestmann with cornplamts of severe pain and nurnbness in her
left upper extremity and right Jower extremity since the 7/12/13 accident. After obtaining and reviewing the
MRIs of Petitioner’s cerv;cal .thoracic, and lumbar spine, he presonbed pain medication and muscle relaxers
““since none of her other physicians. are concerned about her pain.”. He advised Petitioner to return if her
symptoms persisted or Worsened or if she developed new symptoms. He also recommended pain management,
but this was not authorized by Respondent Petitioner again reported persistent neck and back symptoms to Dr.
Oestmann on 8/20/13 and was referred to Dr. Hayward, Petitioner returned relatlvely regularly for follow-up and
reﬁils of her medlcatlon and updates of her work restnctlons (Px'/') - :

Followmg review of the MRI ﬁlms Dr Taveau noted worsemng at C4/5 and C6/7 but doesnt mdxcate what
prior films he was comparing themto. He also stated Petitioner “has not yet” completed her “repeat”
EMG/NCV. (PxS Rx9). Lumbar x-ray from 8/19/13 was unchanged versus 7/12/13 films. (Px4; Rx9)

On 8/21/ 13 Dr. Taveau noted Petltloner was. treatlng thh multiple prov1ders and was bemg evaluated for
possible surgery, and he mdxcated he would manage her medications if she proceeded with surgery, but that her
, medlcanons otherw1se should be rnanaged th:ough her prlmary provider or pain managernent (PxS)

Petltloner underwent a lower extremity EMG/N CV on 8/27/13, and Dr. Alam mdloated the results were
consistent with right high lumbar radiculopathy, probably 1.1/2, as well as left L3 nerve root irritability with no
frank radiculopathy. Upper extremity EMG/NCV from 8/28/13 was read by Dr. Alam as showing left C4 and
C7 rad1culopath1es, rmld bdateral carpal tunnel syndrome and no evidence of ulnar neuropathy (Px6)

Survelllance video was obtained by Respondent on 8/28/13 which followed Petltloner for a penod of time after
she left Dr. Alam’s office. The Arbitrator notes that the video depicts the Petitioner walkmg, bending for a
couple of minutes to fill what appears to be a 5-gallon gas can and getting in and out of her car. While there was
no overly :ngmﬁcant physxcal activity deplcted the Arbitrator would note that the Petzttoner was not hmpmg at
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any time and did not appear to be having any difficulty with her activities. The Atbitrator further notes that only
five minutes of video was obtained on 8/28/13, and according to the investigator’s report was not seen at all on
8/27/13 or 8/30/13. (Rx12; Rx14).

On 9/6/13, Dr. Taveau noted that Petitioner had a worsening of her lumbar and thoracic symptoms after her
work injury. He was recommending C4/5 and C6/7 fusion surgery as well as L1/2 laminectomy/discectomy, but
that Petitioner “does not wish to proceed with any surgery.” She was referred to pain management with Dr.
Juergens and was advised to follow up as needed. (Px5; Rx9). '

Petitioner saw Dr. Criste at the same facility as Dr. Taveau on 9/6/13. She reported neck pain radiating into the
low back, with her only relief being medication. She also reported moderate to severe low back pain since her
accident that radiates to the right foot. He prescribed physical therapy (4 weeks for the lumbar spine), continued
use of a TENS unit and a possible L1/2 epidural in the future based on EMG and MRI findings, which Petitioner
declined. (Px3; Rx9). There is a handwritten note on the therapy order which states: “9/6/13. Dr. Taveau said
this would not be good for me right now because of my pain level.” (Px3). The Arbitrator notes that multiple
reports in evidence show handwritten notes on them, which appear to have been written by Petitioner, which
constitute statements by Petitioner that were not necessarily testified to. :

Further surveillance was obtained on the Petitioner on 9/6/13, this time for a total of about a minute. She was
seen entering and exiting a restaurant. When walking she did not display a limp. No physical activity was seen
beyond walking and exiting and entering her vehicle. The report of the investigator notes she was also seen
driving through a bank drive-thru. (Rx13; Rx15).

Petitioner was examined by physical medicine and rehabilitation specialist Dr. Cantrell at the Respondent’s
request on 10/10/13. She reported an onset of symptoms on 7/12/13 while pushing an x-ray monitor, abruptly
stopping its roll by pulling it with her right arm and pushing it with her left. Petitioner reported this caused mid-
thoracic spine pain that went into the bilateral lumbar spine and into the right leg, along with left neck pain and
associated left arm numbness. The report indicated that “because of the fact she had a prior history of a work-
related injury to her neck and left shoulder, for which she had seen Dr. Taveau, she was directed to Dr. Taveau
for an evaluation.” Petitioner reported that Dr. Taveau told her if she wasn’t going to have neck surgery, he had
nothing more to offer her, and that Dr. Alam’s EMG findings correlated with her cervical MRI abnormalities.
She indicated she found Dr. Criste to be “rude and felt that he blew her off regarding treatment
recommendations.” On exam of her cervical spine, Petitioner had moderate limitations in active movement of
her neck in left rotation, and mild limitations to the right, with full neck flexion and extension. She had mild
limitations in bilateral side bending. She had relief of her neck complaints at the end range of extension. She
had full range of motion of the shoulders and no weakness of the upper extremities. Neurologic exam was
essentially normal. Dr. Cantrell noted that Petitioner was holding her head in a bent position to the right during
the exam, and later during the exam was holding her head bent to the left. She walked with a limp favoring the
right side with complained of the right knee and hip. Petitioner indicated a shaky sensation in her back with full
extension and that her right arm is tremulous at times. (Rx2).

Following his exam and review of medical records, both pre and post-accident, diagnostic testing results and
surveillance video from August and September 2013, Dr. Cantrell opined there was nothing indicating the
Petitioner needed to be off work for her subjective complaints and that she was capable of working in at least a
light to medium duty capacity. He noted the Petitioner lifting a gas can in the video and “the: obvious
discrepancy between her demonstrated capabilities on the video surveillance compared to that which she has
described being capable of doing and the obvious discrepancy between her limp favoring her right lower
extremity on today’s examination in contrast to the absence of any obvious antalgia on two separate dates of
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video surveillance does nbt_ support the 'néed for an off-work status. . . particularly this faf out ffo_rn her injury.”
He opined that she could work with a 40-pound restriction and allowing her to alternate sitting -and standing
every two hours, on a temporary basis. (Rx2). K

A 121113 cervical xnray showed segmental instability at C4/5 and C5/6 with ﬂexioﬁ/extension, and grade 1
anterolisthesis of C5 on C6 at neutral, along with diffuse degenerative disc disease. (Px4).

Petitioner saw Dr. Hayward, DO, on 11/19/13. He took a history of persistent cervical pain, mid back pain,
lower back pain with radicular right foot and posterior thigh pain and bilateral toc paresthesias, and left shoulder
pain with radicular left upper extremity numbness. Petitioner reported being injured at work when she had to
stop suddenly to avoid a collision between the monitor she was pushing and a fellow employee. Dr. Hayward
noted the Petitioner’s MRI and EMG/NCV results and indicated the Petitioner’s arm symptoms didn’t correlate
with C4 radiculopathy, but could represent C5 radiculopathy, though they were “in an incomplete dermatomal
distribution.” The diagnoses were cervical and lumbosacral spondylosis without myelopathy. He continued
Petitioner’s restrictions and recommended an MRI of Petitioner’s left shoulder and flexion/extension films of
the cervical spine to rule out. instability. Barring indication of injury in these studies, +he. indicated that-a
determination of maximum medical improvement (MMI) and a functional -capacity evaluation (FCE) would be
appropriate. He also noted that Petitioner was working with a 10-pound work restriction but complained of
turning her head as a cashier, and that she did not feel she could tolerate physical therapy. Petitioner returned on
12/16/13 with persistent complaints of left arm and bicep pain, shoulder pain made worse with movement of the
head and neck, and pain throughout her mid and low back. Dr. Hayward found no lumbar radicular findings on
exam. Following review of cervical MRI and EMG/NCV testing, it appears he was recommending an anterior
cervical fusion, but wanted Petitioner to see Dr. Riew for a second opinion. He recommended therapy and pain
management for the thoracic/lumbar spine, noting he saw nothing surgical on MRI or other diagnostic studies,
and that Petitioner “‘would like to continue ‘conservative care.” Dr. Hayward’s assistant on 1/28/14 noted the
referral to Dr. Riew was not authorized by Respondent since Heyward himself was already a second opinion.
Dr. Hayward indicated he had nothing further he could offer to Petitioner and released her from his care. Since
physical therapy was making Petitioner’s low back pain worse, however, the assistant recommended that she
cease physical therapy. However, an addendum by Dr. Hayward on 2/18/14 notes: “I have just been informed by
her physical therapist, Brandy, that during, her furictional testing, the patient had multiple _inc@onsistencies' as well
as 3/5 Waddell's. The patient has been released from my care. She was referred to Dr. Riew. The therapist also
mentioned that the patient said that I wanted to operate on her. No surgery has been offered to her by myself. I
do not contemplate any surgery in the future. WC has denied the referral to Dr. Riew. Considering the above,
my refer_ral will be canceled. The patient is released from my care.” (Px8; Rx8). - :

Petitioner underwent therapy at Occupational Performance Rehab from 1/21/14 to 2/18/14 for the low back and
radiculitis on referral from Dr. Hayward. She was noted to have a mild antalgic gait favoring the right leg. The
notes reflect improvement, particularly in terms of radicular symptoms into the legs.‘On 2/11/14, Petitioner
reported an increase in pain, indicating it may have been due to vacuuming. On 2/18/14, Petitioner reported she
didn’t feel her back was any better and that two doctors wanted to operate, but this wasn’t approved, and that
Dr. Hayward felt her low back was not bad enough for surgery yet. She also reported not ‘doing her home
exercises as she had been advised, noting she is sometimes exhausted after work. She continued to indicate she
had less pain and radiating numbness in the right leg, but that her back and neck were the same or worse. She
was discharged due to a lack of progress. The therapist documented Petitioner was unable to perform any of her
job duties based on the exam, but also documented several limiting factors during the objective functional tests
including client anxiety, increased pain, mechanical changes, and self-limiting behavicsrs.:Pe't_itioner’s job was
noted to- be in the medium demand category. A final discharge report was issued on 3/4/14, with that report
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stating: “PT was discontinued per request by MD.” Petitioner had only partially achieved two out of six noted
goals. (Px8; Px9; Rx10).

Petitioner agreed Dr. Hayward released her in February 2014 and that she thereafter didn’t see a neck surgeon
until she saw Dr. Riew in January 2015.

On 6/3/14, Dr. Oestmann ordered full spinal MRIs. (Px7). 7/15/14 cervical films revealed that Petitioner’s
degenerative findings, including those at C4/5 and C6/7, were stable when compared to Petitioner’s previous
cervical MRI of 8/9/13. The lumbar MRI revealed a stable disc bulge/protrusion at L.1/2 when compared to the
prior lumbar MRI of 8/9/13, with increasing marrow edema along the right pedicle of L3, new marrow edema
and stress-related changes involving the left L3/4 facet joint, and multilevel facet Jjoint arthropathy seen within
the lower lumbar spine, most severe at left L3/4. (Px4). '

Petitioner also had a new MRI of her thoracic spine and left shoulder MRI on 9/24/14, indicated to have been
ordered by Dr. Oestmann. The thoracic MRI again showed disc herniations at T3/4 and T8/9 with right ventral
cord deformity, unchanged versus 8/9/13 films, and the left shoulder MRI demonsirated: 1) marked rotator cuff
tendinosis with a partial tear of the insertional fibers of the supraspinatus representing greater than 50% of the
tendon thickness as well as small partial tears along the infraspinatus and subscapularis without a full thickness
tear or tendon retraction; 2) mild fluid within the subacromial/subdeltoid bursa; 3) intrasubstance degenerative
fraying involving the posterosuperior glenoid labrum with a small linéar filling defect within the joint adjacent
to the posterosuperior labrum, and a small flap/fragment related to an underlying labral tear was not excluded,
4) hypertrophic degenerative changes of the AC joint with joint-centered marrow edema suggesting stress
reaction or contusion. (Px4).

Petitioner did see Dr. Riew, using her regular health insurance, on 1/13/15 with complaints of neck and arm pain
with numbness (in the forearm into the middle three fingers) and weakness, which she reported having since
7/12/13 and with worsening since. Her neck pain was 75% and her arm pain 25%, much more significantly in
the left arm than the right. Per the completion of an intake form by Petitioner that he reviewed with her, the
doctor noted no relevant past medical history. Exam noted loss of sensation in various places on the left upper
extremity. During exam Petitioner did report “she had some degenerative neck problems prior to the injury but
was not known to have herniated discs at that time.” Dr. Riew reviewed cervical x-ray (10/2012), MRIs (8/9/13
& 7/15/14) and CT scan (7/22/13). He diagnosed cervical spondylosis with radicular symptoms that he believed
were mainly arising from the C4 to C7 levels with possible contribution from C3/4. He referred Petitioner to the
Pain Center, prescribing physical therapy, which Petitioner indicated she had not undergone for the neck, and
diagnostic and therapeutic left nerve blocks at C4/5 and C6/7. Dr. Riew indicated he would not recommend
surgery for neck pain and would only consider it to address the left arm and hand and right small finger
numbness. The Arbitrator notes that where the intake form asks how long her pain had been present, Petitioner
responded “July 12, 2013.” The Arbitrator also notes that the Petitioner’s pain drawing indicates leg symptoms
only from the knees down to the feet. (Px10).

Petitioner only saw Dr. Riew once, agreeing that his only specific recommendations were nerve blocks and
physical therapy, but she testified both he and Dr. Jones told her to wait on any surgery as long as she could.

Petitioner initially saw Dr. Lee on 11/19/14 on referral from Dr. Oestmann for left shoulder pain. Petitioner
reported yanking the rolling monitor with her left arm, pushing it with the right “in a twisting motion injuring
complete spine and left shoulder.” She reported numbness and tingling down the arm into the palm with
occasional numbness in all fingers but the pinky. She also complained of numbness down the bilateral legs.
Following exam and review of Petitioner’s left shoulder, cervical and lumbar MRIs, Dr. Lee diagnosed
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radiculitis/radicu_lbpathy, neck pain, pai'_tial rotator cuff tear and shoulder pain, noting the case was complicated
by multiple areas of symptoms since onset, though her upper extremity symptoms appeared more cervical in
origin. The left subacromial space was injected. (Px11). : '

Petitioner was examined at the Respondent’s request on 6/3/15 by neurosurgeon Dr. Zelby. She provided a
consistent history of the accident. Petitioner stated that she felt pain instantly in her neck on her left side, going
through her left shoulder, and down the front of her left arm to the elbow, with numbness on the back of the left
forearm into the back of her hands and fingers. Petitioner also described a sharp, stabbing pain in her lower
thoracic, upper lumbar area with a feeling like heat and burning radiating down the spinal axis on to the outside
of the right hip and right thigh, with tingling down the outside of the right foreleg to the little toe more than the
middle toe. Petitioner also reported more severe pain along the left side of the low back into the outside of the
lefi hip and down the front of the left thigh and foreleg to the foot, with numbness in the bottoms of both feet.
Petitioner told Dr. Zelby she had the same, constant subjective symptoms since the work accident, and rated her
pain as 8/10 and constant. Petitioner reported to Dr. Zelby a pre-accident history of “a little” neck pain in 2012,
but that her neck pain was much less severe than it was following her work accident. She stated she was told in
2012 that she had only degenerative disc disease in her neck. Petitioner also reported a pre-accident history of
low back pain which, again, was less severe than following her work accident. She had undergone prior bilateral
carpal tunnel surgery. (Rx2). ' o : : -

Dr. Zelby indicated Petitioner stated her job as an x-ray tech was a heavy physical job. She was working under
restrictions performing clerical work. Exam noted diminished sensation in the entire left arm, foreleg and
bilateral feet. Some Waddell signs were noted. Following his review of Petitioner’s pre and post-accident
records, Dr. Zelby diagnosed cervical and lumbosacral spondylosis. He noted Petitioner’s complaints of a
“constellation of symptoms™ and that, other than obviously non-anatomic sensory changes, her examination was
normal. While Petitioner reported modest pre-accident complaints, Dr. Zelby indicated that her complaints and
objective findings did not change before and after the accident, including objective MRI films. He noted that
cervical surgery was recommended to Petitioner prior to the accident, and that the current recommendation for
C4/5 and.C6/7 surgery was “an inherently poor surgical construct.” Referencing recommended 1.1/2 surgery, Dr.
Zelby opined that cervical and lumbar surgery were being recommended based on the MRI films and that the
recommended levels did not correlate with Petitioner’s symptoms. This suggested that the work accident had
nothing to do with the MRI abnormalities. Dr. Zelby opined that Petitioner suffered a cervical strain in the
context of a preexisting and already symptomatic cervical condition, and this did not aggravate, accelerate or
alter this the preexisting condition. He further opined that there was no evidence to support her inability to
return to work by October or November of 2013, and any treatment after that time would not be related to the
accident. Dr. Zelby stated: “A medical basis for her reported degree of infirmity is elusive and is difficult to
even relate her ongoing subjective complaints to a manifestation of her underlying degenerative condition. He
determined she had reached MMI as to any work-related condition by October/N ovember 2013. (Rx2).

Petitioner did not return to Dr. Lee until 6/26/15. She reported the injection helped about 75% for two to four
months before starting to wear off, and that her anterior shoulder pain had returned. She had a catching
sensation with a certain movement. Given her response to the injection, Dr. Lee believed the shoulder pain
could be due to biceps tendonitis, as there was fluid there per MRI. A second injection was performed, noting if
she still had anterior pain at the next visit, the biceps would be injected. Surgery was also discussed. On
7/24/15, Petitioner reported the last injection was very painful and after three days felt like a “toothache” pain.
The biceps was injected and Petitioner felt some -improvement soon after. On 8/21/15, Petitioner :reported
significant improvement with the injection. It was noted she was taking medications for her neck and back and
‘was working modified duty. At that point, Dr. Lee recommended one more biceps injection and, if that didn’t
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help, arthroscopic surgery “while continuing to sort out plans with work comp for neck and back.” Petitioner
was released to return as needed and advised to contact Lee if she wanted the injection and/or surgery. (Px11).

The Respondent forwarded additional medical records to Dr. Cantrell and he issued an updated report on
9/14/15. These included the records of Dr. Hayward, Dr. Oestmann, Dr. Lee, Dr. Riew and Dr. Zelby, as well as
various diagnostic testing. Referencing his prior report and opinion regarding Petitioner’s ability to work, Dr.
Cantrell stated that he supported Dr. Zelby’s conclusion that Petitioner was capable of returning to her full work
duties by November 2013, given there were no clinical neurological deficits, the presence of non-anatomic
sensory symptoms, and non-physiologic pain behaviors “as noted on several occasions in the medical records
following my examination of (Petitioner).” (Rx5).

Cervical MRI performed on 9/15/15 reportedly showed; 1) severe neuroforaminal stenosis at left C4/5 and C6/7,
moderate/severe at right C6/7 (“these findings are grossly unchanged” versus 10/10/12 films); 2) mild
progression of degenerative changes at other levels; 3) mild/moderate canal stenosis at C6/7, mild at C4/5,
unchanged; 4) mild grade 1 anterolisthesis of C4 over C5 and C6 over C7, unchanged; 5) loss of lordosis
suggesting muscle spasm; and, 6) unchanged left thyroid lobe nodule. (Px12). Lumbar films from the same date
showed: 1) moderate left neuroforaminal stenosis at L3/4, grossly unchanged from 8/9/13 and 7/15/14; 2)
mild/moderate neuroforaminal stenosis at right 1.1/2 and left L5/S1, slightly progressed; 3) mild canal stenosis
- at L.3/4, slightly progressed; and, 4) loss of lordosis suggestive of muscle spasm. (Px12).

On 9/16/15, Petitioner saw orthopedic surgeon Dr. Jones for the first time for her low back. She reported
constant, chronic low back pain aggravated by daily activities and radiation to the left thigh. She also reported
neck pain into the left arm. Dr. Jones noted MRIs showed multilevel degeneration in the cervical and lumbar
spine. Mild lumbar spondylosis was noted with C5/6 anterolisthesis and C6/7 disc-osteophyte complex with
positive EMG at C4 and C7. Dr. Jones stated: “(Petitioner) was involved in a workplace accident while pushing
an x-ray machine and has had neck and back pain since that time and reports that she did not have any neck or
back pain prior to this incident.” He also noted her left shoulder issue as well and that she was going to have
surgery. He recommended surgery only at C6/7 based on her arm pain, but that other levels might need to be
addressed in the future. Noting her neck pain improved with shoulder injection, Dr. Jones recommended
addressing the shoulder first. As to the lumbar spine, again noting multilevel problems, he identified L3/4
spondylolisthesis as the “most striking” and that this was consistent with some of her leg pain. He did not
believe the slight anterolisthesis at L2/3 was significant enough to address. He noted significant L3/4 facet
arthropathy and foraminal stenosis and no relief with “multiplé rounds” of physical therapy. He recommended
facet injections with Dr. Newell, noting 1.3/4 fusion would be considered if that failed. (Px13).

Asked if she failed to tell Dr. Jones about her prior cervical treatment, Petitioner testified this was not correct.
When confronted with an intake form she completed which asked what cervical diagnostic testing she had
undergone, Petitioner acknowledged she only listed her post-accident testing (“I thought he was only talking
about the accident.”) and testified that she did tell him about pre-accident testing verbally. (Px8).

On 9/18/15, Respondent requested a retrospective and prospective Utilization Review with orthopedic surgeon
Dr. Treister regarding the reasonableness and necessity of treatment and treatment recommendations, not
causation. Dr. Treister reviewed Petitioner’s cervical MRIs and x-rays from prior and subsequent to her work
accident. He testified that, over the course of eight (8) years prior to her work accident, Petitioner’s scans
showed significant cervical changes, including severe collapse of the C6/7 disc space and severe lefi-sided
neural foraminal stenosis. His review of Petitioner’s 7/12/13 cervical x-rays indicated mild anterolisthesis at
C4/5 and C5/6, as well as moderate osteophyte formation and near complete disc space collapse at C6/7 and
opined that these findings were virtually identical to those seen on Petitioner’s pre-accident diagnostic scans. In
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his review of Petltloner s 7/22/13 cerv1cal CT scan and 8/19/13 cervical MRI, ‘Dr. ’I‘reaster saw no ev1dence of
any changcs in Petitioner’s cervical spine pathology versus her prior diagnostic studies in 2012. Dr. Treister
indicated Petitioner’s 8/19/13 cervical MRI showed very light anterolisthesis of C4 on C5, and C5 on C6 with
multiple levels of degenerative disc disease and severe foraminal stenosis at C6/7, worse on the left. He noted

that the radiologist who interpreted this study noted the findings were identical to Petltloner s pre-accident
cervical MRI (Rx7) - - :

As to the lumbar spine, Dr. Trelster rev1ewed Petitioner’s 10/ 19/12 lumbar and thoracw X-rays and observed
some mild L1/2 disc space narrowmg with minimal facet arthropathy at the base of the lumbar spine. He found
thoracic films to be striking in that there was extensive anterior osteophyte formation throughout the thorae1c
spine. His review of 7/12/13 lumbar x-rays reflected minimal lumbar osteophytes and mild disc space narrowing
at L1/2 that was virtually identical to that seen on 10/19/12. Dr. Treister’s review of the 7/22/13 lumbar CT scan
indicated degenerative disc disease at L1/2 and nothing very significant below that level. He indicated the
8/19/13 lumbar MRI also didn’t show any changes, but in addition to the L1/2 degeneration there was a likely
1.3/4 disc bulge with moderate spinal canal stenosis. He saw no acute disc herniation at L1/2. Dr. Treister’s
stated that his review of the 7/15/14 lumbar MRI showed basically identical ﬁndmgs as the 8/9/ 13 ﬁh‘ns, with a
degenerative 1.1/2 disc bulge and mlld disc bulgmg at L3/4. (Rx?)

Dr. Trelster also revzewed and commented on various medwai records. As to the 1mt1a1 ER records from
Memorial Hospital, he indicated they contained no documentation of any positive neurological findings, and no
focal, post-traumatic physical findings, such as muscle spasm, swelling, focal tenderness, or motion restriction.
The 7/22/13 WorkCare notes documented physical exam findings of widespread tenderness of the neck and
right lower extremity. The doctor said that such widespread findings are generally considered Waddell findings,
meaning the findings were more likely functional or hysterical and not -objective. No focal findings were
documented. The WorkCare note also _docume_nte_d 4 out of 5 strength without any localization. Dr. Treister
opined this was likely another Waddell finding, as diffuse weakness does not indicate pathology at any single
1njured level. No posmve neurological findings were documented. (Rx7).

Dr. Treister reviewed Dr. Taveau s records and noted that while his 8/19/ 13 note documented some unusual
pain and numbness in- Petitioner’s lower extremities, there were no objective physical findings establishing any
acute post—traumatic pathology and no radiological findings or objective physical exam findings establishing an
acute injury on 7/12/13. The motor and sensory neurological exam findings were normal. Dr. Treister also
noted Petitioner’s pnor cervical treatment with Dr, Taveau. Dr. Treister noted Dr. Criste’s 9/6/13 report states
that Petitioner’s pain “begins in the neck and radiates to the lower back,” which Dr. Treister stated-was not a
description of lumbar disc generated discomfort, but rather was a diffuse, non-localizing complaint. He also
noted that Petitioner’s description of constant, sharp, burning, and aching symptoms were the same words
Petitioner used to describe her symptoms prior to the work accident. Dr. Criste’s note contained no detailed
anatomic location of Petitioner’s complaints, and his physical exam did not document any focal tenderness or
spasm. Instead, Petitioner again described widespread tenderness, which Dr. Treister stated was a Waddell
finding, in the face of a normal neurological exam. Dr. Treister noted the 9/26/13 examination at Trinity
Neuroscience Institute (Dr. Criste and Dr. Taveau) was normal with no reference to any focal tenderness,
muscle spasm, or motion limitation with the exception of: a positive Spurling test (without any specific
description of the findings); and a positive limited range of motion (with no specific measurements or pain
description). There was also “significant pain with any range of motion cervical, thoracic and Iumbar,” Wthh
Dr. Treister stated should also be con31dered a Waddell sxgn (RxT7). :

In rewewmg the records of primary care prov1der Dr Oestmann Dr. Tre1ster noted that on 8/20/13 the
Petitioner reported dlffuse tendemess over the cervical spme and left trapezxus muscle, which Dr Treister noted
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were the same symptoms documented by Dr. Oestmann prior to 7/12/13. Dr. Oestmann also documented diffuse
tenderness in the thoracic and lumbar spines, which Dr. Treister again indicated was widespread tenderness that
should be considered a Waddell sign. There was no documentation of any focal spinal tenderness, muscle
spasm, or motion restriction. (Rx7).

Dr. Treister noted 8/28/13 EMG/NCV testing with Dr. Alam found evidence of left-sided C4 and C7
radiculopathy. Dr. Treister opined that the C7 radiculopathy was not surprising given Petitioner’s C6/7
advanced spondylosis; but that the C4 findings were somewhat suspect, as there were no subjective complaints
of objective findings consistent with a C4 radiculopathy. Dr. Treister also opined the EMG/NCV study was not
reasonable and necessary. (Rx7).

Dr. Treister’s review of Dr. Cantrell’s record of 10/10/13 noted multiple documented Waddell findings,
including diffuse tenderness on palpation, and Petitioner keeping her head tilted to the left and then shifting to
tilting to the right. Dr. Treister stated Petitioner’s subjective complaints on that date were not substantiated by
the documented objective findings. In his review of the records of Dr. Riew, Dr. Treister noted a very
impressive and thorough consultation on 1/13/15. He did not believe physical therapy would have given
Petitioner more than a day’s relief from her cervical symptoms, given the very severe, preexisting deterioration
at C6/7. He agreed that a nerve block at C6/7 would have been a reasonable diagnostic test, but such a block
would not be reasonable at C4/5 since Petitioner had no subjective complaints or objective findings that would
correlate to C4/5. He opined that Dr. Riew’s documentation of pain over the left side of the neck and the entire
cervical spine would be considered a Waddell finding. (Rx7).

Following his documentary review, Dr. Treister opined that the evidence he reviewed showed no substantive
change in the Petitioner’s spinal pathology between a year or two prior to the accident date to present, and little
change in her subjective complaints or the medical objective findings over that time. He opined that her
preexisting degeneration would be reasonably expected to progress over time, but that “there is little doubt” that
no significant time-related deterioration had occurred from 7/12/13 to present: “Had there been some degree of
aggravation to any of her degenerative disc disease in the cervical, thoracic or lumbar on 7/12/13, then by this
point in time we would have anticipated some localized radiological acceleration: there has been none.” Dr.
Treister noted that Petitioner had subjective left-sided C7 radiculopathy and substantial C6/7 spinal canal
stenosis which was persistent and had been gradually worsening for over two years according to the records.
While Dr. Treister opined the 2012 recommendation by Dr. Taveau’s pre-7/12/13 surgical recommendation was
reasonable, and that when it was not performed ongoing persistent symptoms would be expected because the
preexisting mechanical problems had not been alleviated. Dr. Treister believed Petitioner has a congenital
predisposition to disc deterioration and was surprised this was not mentioned by Dr. Riew, whose facility is at
the forefront of such issues, but that Petitioner didn’t provide Dr. Riew with an accurate history of her
preexisting condition. Dr. Treister opined that Petitioner suffered nothing more than strains on the accident date
with no permanent injury or aggravation. He further opined that Petitioner’s 7/12/13 treatment at Memorial
Hospital, as well as the treatment of Dr. Oestmann, Dr. Taveau, and Dr. Criste (including medication) through
9/6/13 (when she was examined by Dr. Criste) was reasonable and riecessary, and that any treatment after that
date was not reasonable and necessary treatment to cure the effects of the work accident, but rather would have
addressed the preexisting condition. He noted that Petitioner “dismissed” the therapy recommended by Criste at
that time. Dr. Treister also noted that Dr. Taveau’s 9/6/13 letter to Dr. Oestmann failed to reference his pre-
accident surgical recommendation, which “does not appear to represent an honorable portrayal of the patient’s
medical condition.” He also specifically opined that the 7/22/13 CT scans and 8/9/13 MRI scans were not
necessary per ODG guidelines, but that the MRIs, while not reasonable in light of the CT scans, would have
been reasonable otherwise as a “useful and convenient patient status baseline” given the Petitioner’s long
history of prior neuromuscular complaints. Dr. Treister also questioned how the mechanism of injury, involving
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low kinetic enefgy, could have impacted all three areas of the spine, and that “physicians _shqul'd'-'Be"d'oubtfui
when more than one spinal area is claimed as injured by a patient, even in a high kinetic energy dissipating

accident” He noted that Petitioner’s severe pre-existing pathology at C6/7 may have explained this, but that
such severe pain preexisted the accident date. (Rx7). : : : -

Dr. Treister was subsequently deposed by the parties on 12/21/15. He testified that he performed spine surgeries
for about 32 years, but that in the last 15 to 20 years he did not. He reviewed a 1/29/03 cervical MRI that both
he and the radiologist agreed showed obvious degenerative disc disease at C6/7. 9/19/11 cervical x-rays showed
moderate to severe disc space narrowing at C6/7 with severe left neuroforaminal stenosis. These films showed a
significant progression of deterioration at C6/7 over the time between with severe or significant disc. space
collapse. Additionally, the x-ray showed evidence of anterolisthesis of C5 on C6. There was then a 10/5/11
cervical MRI and after a lot of follow-up care, Dr. Taveau on 6/27/12 gave the Petitioner a choice of
recommended surgeries at C6/7, that being decompression and fusion or decompression and disc replacement,
either of which Dr. Treister indicated would have been reasonable at that time. He noted he has both performed
both of these surgeries as well as had undergone both himself. Petitioner’s 11/16/12 EMG/NCYV with Dr. Alam
showed mild bilateral carpal tunnel and ulnar neuropathy at the left elbow. Dr. Treister testified that while it did
not show evidence of radiculopathy, “when you have really longstanding crushing of a nerve it can be very
misleading on an EMG. So I would say it didn’t support it or didn’t go against it, but it didn’t show anything
about the radiculopathy. (Rx6). S : ' L .

Dr. Treister reviewed post-accident cervical x-ray (7/13/13), CT scan (7/22/13) and MRI (8/19/13) and saw no
evidence of anatomical change in pathology versus the 2011 and 2012 diagnostic testing. On 9/26/13, Dr.
Taveau recommended C4/5 and C6/7 discectomy and fusion surgery. While there was some C4/5 degenerative
changes, Dr. Treister indicated surgery at that level was not reasonable given no objective evidence of a C5
radiculopathy. He didn’t understand why Taveau was recommending C4/5 involvement. As to Dr. Riew’s
1/13/15 evaluation of Petitioner, Dr. Treister testified that while therapy, as he recommended, could have given
her temporary relief, it wouldn’t do anything for the severe, longstanding C6/7 deterioration. A C6/7 nerve
block would have been a reasonable diagnostic test, but “I don’t think it relates to the work injury.” There was

no need for a C4/5 nerve block given no objective findings there and no subjective complaints relative to that
level. (Rx6): o g - : . :

Petitioner had lumbar and thoracic x-rays on 10/19/12. Lumbar films showed narrowing of the L1/2 disc space
and minimal arthropathy at L4 to S1. The 7/12/13 lumbar x-ray showed basically the same findings. The
subsequent lumbar CT scan showed degenerative disc disease at L1/2 — Dr. Treister noted that while the
radiologist indicated this as at L.2/3, but Treister reviewed the films and it was actually L1/2. Again, the changes
were mild. Based on Dr. Treister’s review of the records and scans, Dr. Taveau’s recommendation of L1/2
laminectomy surgery was not reasonable given no subjective complaint of radiculopathy from that level, no
objective findings to support it, no evidence of disc herniation and no conservative treatment to that point: “Its
an off-the-wall recommendation. It has no basis in fact.” Dr. Treister notes that the 7/15/14 lumbar MRI showed
some small bulges at L1/2 and L3/4, but that the films were essentially the same as on 8/9/13. He opined that
Petitioner needed no further lumbar treatment. There were some significant degenerative changes in the thoracic
spine that were clearly longstanding, noting he believed there was evidence of this in chest x-rays from many
years prior to the accident. Petitioner really had no complaints referable to the thoracic spine, and there’s no
evidence that it was injured or aggravated by the work accident. Dr. Treister further opined that Petitioner’s left
shoulder - findings indicated generally age-appropriate degenerative changes, Petitioner’s complaints were
diffuse and not focal, again indicating Waddell-type findings. He opined that left shoulder surgery was not
reasonable and necessary. (Rx6). AR e o '

13



¢l 15 W 30627 201 WCccoo007

On cross-examination, the doctor agreed that he stopped performing surgeries and ended his practice in July
2014, and that he had not performed a spine surgery in 2008. He did not specialize in spinal surgery. He did not
examine the Petitioner himself. He could not say whether he reviewed every medical record of the Petitioner. He
agreed he believed the Petitioner was dishonest with her doctors where she failed to disclose her pre-accident
medical history but agreed that he had no direct knowledge of what Petitioner said to her doctors other than
what those doctors recorded. He also assumed that there were likely a lot of pre-accident records that reflected
similar complaints as Petitioner had post-accident. Asked if he agreed Petitioner’s treatment was reasonable and
necessary setting aside the issue of causation, Dr. Treister testified “some of the treatment that’s recommended
is totally bogus”, noting there was no indication for a lumbar laminectomy. The C6/7 fusion/disc replacement
recommended prior to the accident was reasonable, but post-accident “the patient has so many functional
complaints I don’t know whether you would find a surgeon willing to entertain surgery at this time.” He agreed
that the last note he had of cervical complaints prior to the accident date was November 2012, though Dr.
Oestmann on 5/21/13 noted diagnoses that included “arthralgias, cervical disc degeneration, pineal cyst and
cervical spondylosis.” Dr. Treister agreed that people can have asymptomatic spinal degeneration per MRI/x-
ray, and in fact “more often than not that’s the case.” Asked if Petitioner would be in the best position to
determine how her symptoms may have changed since the accident, Dr. Treister testified: “Based upon my
review of these records I wouldn’t believe a word that this patient said.” He testified this was based on her
misrepresentation of her history to a number of different physicians, noting her physicians would have been
dishonest if she reported her preexisting condition and they failed to indicate it in their records. He referenced
multiple records as reflecting functional findings, widespread tenderness, global anesthesia and weakness, all of
which are non-objective findings and were documented as Waddell findings. He couldn’t find objective findings
that correlated with recommendations. (Rx6).

On 10/1/15, Dr. Newell documented complaints of radiating pain to the left thigh and buttock and documented
an essentially normal neurological exam on this date. He performed bilateral facet joint mjections at L3/4 on
10/20/15. (Px14; Px15). Petitioner returned on 11/1/15 indicating she was nervous about physical therapy
causing more pain. She reported a 40% improvement in her symptoms following the L3/4 facet injection.
(Px14).

Petitioner returned to Dr. Lee on 11/9/15, noting injections for her back had not improved her shoulder pain.
She said she was advised to get the shoulder surgery before back surgery but did not indicate who told her this.
Surgery was planned but was not approved pending a Section 12 evaluation on behalf of Respondent. Another
biceps injection was performed on 12/7/15. (Px11).

On 11/20/15, Petitioner returned to Dr. Jones, who again noted he wanted to hold off on neck treatment until the
completion of left shoulder treatment given the significant improvement of her neck and left upper extremity
symptoms following a left shoulder injection. Regarding her low back, Petitioner reported the L3/4 facet
injections greatly helped her pain, but that the pain increased again with physical therapy. While he noted that
surgery might still be needed for the L.3/4 spondylolisthesis, he wanted to wait until the shoulder treatment was
completed unless she developed any significant weakness in the upper part of her leg or in dorsiflexion of her
foot. He noted spondylolisthesis, however, tends to get worse over time. He indicated she could work modified
duty and indicated restrictions on lifting (5-10 pounds), repeated bend/stoop/squatting and no prolonged sitting.
(Px13). -

On 11/30/15, Petitioner retuined to Dr. Newell. His review of Petitioner’s imaging studies reflected arthritic
changes in her neck and lower back as well as a lumbar spondylolisthesis. Petitioner noted relief with the facet
injections but that her pain again flared either because of therapy or because it wore off. Dr. Newell suspected
most of these conditions preexisted Petitioner’s injury but were aggravated. She reported numbness in both feet
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since the 'accideht.' He commented that it was very difficult for him toéiraiuat.e' causétiori_-fhi‘ﬂﬁs case, his
treatment being two years following the accident. Dr. Newell noted Petitioner’s pain was “multifaceted”. and
recommended a second L.3/4 injection, which Petitioner declined. He indicated her myofascial pain could be

helped with significant postural changes. He also recommended continued physical therapy despite Petitioner’s
complaints that she felt it aggravated her pain and was fearful of therapy aggravating her pain. (Px14).

Petitioner was examined pursuant to Section 12 of the Act on 12/17/15 by orthopedic surgeon Dr. Emanuel for
the left shoulder. He noted a “long and complicated history” and that he discussed this with Petitioner for 45
minutes. At the time of the accident, Petitioner reported instantaneous left arm pain, “basically a pop in her
shoulder radiating up to her neck.” She also reported right hip pain and a knifelike pain in the midportion of her
back that was burning and radiating to the lower lumbar spine, and that within an hour her left leg was numb
with tingling in her toes. Petitioner reported a history of cervical disc disease going back to 2012, and that she
had a prior left shoulder injury at work in 2007, noting she refurned to work after a week but continued to have
off and on shoulder pain “but nothing to the degree she is currently experiencing.” Petitioner reported that she
had good relief with four injections to the shoulder with Dr. Lee, but that the relief has lasted for shorter periods
with each one. She indicated she felt relief of the pain radiating into her neck. Current complaints included
shooting pains from the shoulder to the neck, feeling like “rubber bands rolling underneath each other” in her
shoulder when reaching overhead and even just with turning magazine pages, and paresthesias in the left arm
and numbness in the hand. Following his examination, review of Petitioner’s medical records and review of
surveillance video, Dr. Emanuel diagnosed left AC joint arthritis, and opined that the work accident
substantially aggravated this condition. This was in part based on the mechanism of injury and the Petitioner’s
report to-him of a pop in the shoulder. He did not believe the mechanism of injury would have caused a rotator
cuff or glenoid labrum tear. Dr. Emanuel also did not believe Petitioner showed signs of biceps tendonitis. The
surveillance video did not changé his opinions. He recommended subacromial decompression, distal clavicle
resection and debridement of the rotator cuff. He indicated he also believed the Petitioner could have continued
to work full duty as to the shoulder injury only, as he deferred any spinal opinions to spine specialists. (Rx17).

Petitioner again returned to Dr. Newell on 12/30/15, and at that time he noted multiple positive Waddell signs
on exam, including moderate pain behavior, light touch pain, distraction difference on straight leg raise testing
and non-anatomic pain. He again recommended diagnostic nerve blocks and that she attend therapy to learn
postural correction. (Px14). : : ' ' :

On 1/8/16, Dr. Newell performed diagnostic medial branch blocks at left L2, L3 and L4, noting the possibility
of a radiofrequency ablation procedure in the future. Petitioner reported immediate 30% pain relief, and she was
asked to keep a pain diary over the following 24 hours. On 1/26/16, Petitioner returned to Dr. Newell reporting
no benefit from injections and that she had a lot of side effects including headache and with her vision. The
doctor indicated she did not have enough benefit to consider radiofrequency ablation and given this and the side
effects, he was “not too interested” in pursuing further injections. He once again recommended physical therapy
given his belief that there was a muscular component to her problem with a lot of “dysfunctional movement.”
He believed it would be difficult to get her back to a pain free level given she was exhibiting chronic pain.
(Px14). : : ' - - E o

Left shoulder surgery was performed on 2/11/16 by Dr. Lee. His operative report was not located in the record
of evidence. The Arbitrator notes that Dr. Emanuel’s review of the report indicates Dr. Lee performed repairs of
subscapularis and supraspinatus tendon tears, debridement of the rotator cuff, biceps tenodesis and subacromial
decompression. (Rx17). Post-surgery, Petitioner continued to follow up with Dr. Lee and underwent physical
therapy while being held off work. Light duty restrictions were issued as to the shoulder on 4/1/16. (Px11).
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On 2/26/16, Petitioner returned to Dr. Jones for a re-check. Petitioner reported she was doing fairly well and did
not think she needed surgery. (Px13). On 3/29/16, Dr. Newell documented a normal physical and neurological
exam. He noted her left-sided lower extremity symptoms could be related to L3/4 changes on the left but did not
believe her right-sided lower extremity symptoms were related to Petitioner’s 2015 lumbar MRI findings. Dr.
Newell discussed Petitioner undergoing cognitive behavioral treatment and a comprehensive pain management
program to address her subjective pain complaints. (Px14).

On 4/15/16, Petitioner returned to Dr. Jones. She described chronic, worsening, constant, severe symptoms in
her low back, and radiating to the ankle on the left. He released Petitioner from his care on this date, advising
her to return if her leg pain increased. (Px13).

On 5/24/16, Petitioner returned to Dr. Newell, and noted she had been to the ER due to severe pain in her left
lower leg. He noted Petitioner’s lumbar MRI taken that date revealed a new synovial cyst at L3/4 that was the
possible source of her pain. He noted her work status was sedentary and she could return with occasional
walking and standing, occasional lifting up to 10 pounds and no overhead work. (Px14).

It appears Petitioner last saw Dr. Newell on 7/7/16. In a note to Dr. Oestmann, he stated that Petitioner made
some progress, but it was slow, and he didn’t think she needed further injections given her poor response.
Barring any other surgical recommendations, he believed Petitioner had reached MMI and recommended
Petitioner work on weight loss and home exercise, and that she obtain an FCE to determine restrictions. (Px14).

On 7/27/16, Dr. Lee noted Petitioner was working light duty and has occasional biceps pain with activity, such
as typing at work or pulling a door shut with backwards motion. Physical therapy “has stopped due to
limitations with her back.” (Px11). '

On 4/6/16, Petitioner went to Southern Illinois Hospital stating she awoke that morning with bad sciatica and
pain shooting down her left leg. She denied any new trauma. She noted a 4-day history of right big toe
numbness. She reported that the way she had to lay in bed due to shoulder surgery resulted in her back being
worse. Despite significant injections of morphine and Decadron, Petitioner complained of pain with no
improvement. A consult with Dr. Jones resulted in her admission and recommendation of new MRI to see if
anything changed. Following the 4/6/16 lumbar MRI, Dr. Jones indicated no changes were seen and he
recommended discharging Petitioner with a Medrol dosepak with a plan to schedule elective 1L3/4 fusion
surgery. (Px13).

Petitioner testified that the surgery with Dr. Lee helped her condition, and that post-surgical therapy helped “for
a while.” She testified that on one occasion in therapy when additional exercises were added to her routine,
including wall push-ups and bands, something popped in her left arm, resulting in increased pain with neck pain
and a “knot” in her biceps. At that point, Dr. Lee terminated therapy.

Petitioner was reexamined by Dr. Emanuel pursuant to Section 12 of the Act on 8/25/16. Petitioner reported she
did well after surgery until being in therapy two months later and performing an exercise behind her back when
she felt pop with immediate anterior and posterior shoulder pain. She reported improvement in her neck pain
with the shoulder surgery. He noted that Petitioner’s therapy and recommended work hardening were limited or
discontinued due to her low back problems. Following exam and review of additional updated medical and
noting that Dr. Lee did not perform the AC joint debridement he had recommended, Dr. Emanuel opined that
Petitioner should undergo AC joint cartilage debridement and revision distal clavicle resection. He
recommended work restrictions pending same. (Rx17).
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On 10/26/16, Petitioner complained of biceps pain and that she had pain sleeping on her shoulder. She noted
having had a Section 12 exam on 8/29/16. Dr. Lee indicated she had AC joint pain that day on exam, and that
Dr. Emanuel had recommended a distal clavicle resection for this. However, given the Petitioner’s neck and
back condition possibly requiring surgery, Dr. Lee “agreed with her” that the shoulder could wait until the other
issued were addressed. Dr, Lee also stated: “The painful tightness in her biceps is not specific enough to
determine etiology nor treatment. Although it occurred during therapy, there does not appear to be enough
asymmetry compared to the other side to suspect excess shortening.” She was continued on light duty and was
to retumn after her neck and back were addressed, noting if she had spine surgery that left her restricted from
heavy lifting, another shoulder surgery might be unnecessary. (Px11). ' Lo

Petitioner. saw Dr. Alam on 10/27/16 and 11/28/16 .on referral from Dr. Oestmann based on a history of
paresthesias in her fingers, toes and feet. He more specifically noted complaints of numbness and tingling in the
bilateral middle and ring fingers and in the bilateral middle and first toes with occasional numbness on the tops
and sides of the feet. She had previously undergone bilateral carpal tunnel surgeries ten years ago. Neurologic
exam was normal. While he stated that prior EMGs showed bilateral carpal tunnel and left ulnar neuropathy, the
most recent EMG report specifically stated that there were no findings of ulnar neuropathy. Petitioner reported
shouldér surgery helped her:left arm pain, and that bilateral carpal tunnel releases helped the paresthesias, but
that “her symptoms have come back”, including other fingers. Dr. Alam stated that 11/4/16 EMG/NCVs
reflected right L5 and left 1.3 radiculopathies, left C4/5 nerve root irritability without frank radiculopathy and
mild bilateral sensory carpal tunnel. Petitioner was noted to be taking Gabapentin, Hydrocodone and Flexeril as
needed, and she was advised to follow up in three months. (Px6). -~ -~ . S

Petitioner returned to Dr. Lee on 12/16/16, noting ongoing shoulder problems and a knot at the biceps and that
she wanted to discuss surgery. Dr. Lee noted that some of the Petitioner’s complaints could be neck related, that
he didn’t believe there was a surgical remedy for the biceps knot, and that the clavicle resection could help with
her catching pain but not all of her symptoms. Petitioner wanted to proceed despite the risks even if there was
only a 50% chance of improving her pain. Light duty was continued. (Px11). '

Petitioner underwent the second left shoulder surgery with Dr. Lee on 2/23/17 for left AC joint inflammation,
consisting of diagnostic arthroscopy and open distal clavicle resection. His report notes the arthroscopy noted
intact rotator cuff repairs involving the subscapularis and supraspinatus tendons. There were no significant or
unusual adhesions. (Px11: Px16). She attended therapy at Joyner for a short time post-operatively. The records
from this facility note consistent complaints of increased pain after treatments and Petitioner terminated therapy
as of 5/8/17, indicating this was per her doctor’s orders. (Px17). S e

Following the second left shoulder surgery, Petitioner testified to only “some” improvement. She testified- that
because she knew the protocol from after the- first surgery, Dr. Lee advised her to perform a home therapy
program, which she did, and prescribed Toradol and Percocet. Petitioner continued to follow up with Dr. Lee
until her release at MMI on 6/9/17. Petitioner was continued off work and advised to work on range of motion at
home. While his 3/8/17 note continued Petitioner off work, on 4/5/17 Petitioner noted her pain had improved,
including her bicep, but that she had triceps burning and pain with keyboarding. She denied numbness and
tingling. She was advised to discontinue the use of a sling other than as needed and was released to light duty.
On 5/5/17, Petitioner reported “therapy is tearing her up.” Petitioner continued to report she had “herniated
discs” in her neck and back. She was advised to stop formal therapy and to continued light exercises at home
that didn’t involve her neck. Light duty was continued and she was offered Toradol if needed. (Px11).
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A lumbar MRI was performed on 5/11/17 that was compared to the 4/6/16 films, ﬁoting no significant changes
with ongoing increased signal at the left L3 and L4 pedicles that could be stress reaction or reactive edema, and
the L.3/4 synovial cyst was no longer evident. (Px15). :

Updated 5/13/17 cervical MRI showed continued stable mild cervical spondylosis and degenerative disc disease
primarily in the lower cervical spine with mild central canal stenosis at C4/5 and C6/7, persistent mild
degenerative anterolisthesis at C4/5 and C5/6, and mild right and mild/moderate left C2/3 foraminal stenosis,
moderate/severe left and mild right C4/5 foraminal stenosis, mild/moderate right C5/6 foraminal stenosis and
severe left and moderate right C6/7 foraminal stenosis. (Px4).

On 6/9/17 Petitioner reported the Toradol helped her pain, and she was also taking Norco and Flexeril, Dr. Lee
noted the true limitations of the shoulder could not be determined given the neck and back problems also limit
her abilities to lift outstretched and overhead. She was to see her primary provider for medications, and she was
released to return as needed with ongoing restrictions on the shoulder: no overhead or outstretched lifting or
work, keyboarding as tolerated, and lifting/pushing/pulling up to 5 pounds but only close to her body. (Px11).

On 7/13/17, Dr. Emanuel reviewed the Petitioner’s second shoulder operative report and noted the prior surgical
tendon repairs remained intact but he biceps tenodesis failed, leaving Petitioner with essentially a biceps
tenotomy, for which he did not recommend further surgery. He. noted Dr. Lee wanted Petitioner to obtain an
FCE to determine any permanent restrictions, but that she was not cleared for this due to her back condition. Dr.
Emanuel opined that Petitioner had reached MMI for the left shoulder. He opined Petitioner should be restricted
- from lifting over 25 pounds from floor to waist, 15 pounds from waist to shoulder and 5 pounds above shoulder
height. He also recommended no repetitive shoulder height or above reaching, pushing, pulling or lifting. On
8/23/27, Dr. Emanuel provided an AMA impairment rating based on the Sixth Edition of 9% of the left upper
extremity, or 5% of the body as a whole. (Px17). Dr. Emanuel testified on 10/2/17 consistently with his reports.
(Rx16). :

Petitioner returned to Dr. Alam on 9/12/17, noting she had undergone a second shoulder surgery but that her
arm and fingers still go numb, mainly the left three middle fingers, as well as the right middle finger. Petitioner
indicated she was seeing Dr. Jones for cervical radiculopathy, but that it was unclear if her ongoing numbness
was due to the neck or carpal tunnel/ulnar neuropathy, so repeat EMG/NCV studies were ordered. (Px6).

The 9/15/17 EMG/NCYV report indicated the study was consistent with mild/moderate bilateral carpal tunnel,
left greater than right, mild left ulnar neuropathy at the elbow and C5/6 nerve root irritability without frank
radiculopathy. At Petitioner’s 10/11/17 follow up with Dr. Alam, he advised her to follow up with an orthopedic
surgeon for evaluation of carpal tunnel and ulnar neuropathy, and prescribed elbow and wrist braces. Per the last
_report of Dr. Alam in evidence from 12/12/17, he noted Petitioner had been seen by an ortho and was prescribed
braces. (Px6).

Petitioner testified she earned $25.18 per hour as an x-ray tech for Respondent, and that x-ray technicians there
continue to earn this wage. She currently eams $15.18 and continues to receive ongoing wage differential
benefits. ; '

Petitioner testified she had immediate neck and back pain after the accident and reported this to her physicians.
She has been prescribed medication and therapy for her neck and low back. She’s had a brace and injections for
the low back, but the neck has not been injected. Her medications have included hydrocodone, acetaminophen,
gabapentin and Zanaflex. Petitioner acknowledged that she became addicted to hydrocodone and has been trying
to wean herself off it, indicating she has reduced her use from 6 to 8 per day to 1 to 3 per day.
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Petitioner testified her left shoulder remains weak with pain and burning. Her left bicep will burn, hurt and
cramp up. The top of her shoulder is numb, and her fingers and feet will go numb. She has good range of motion
but has pain with putting her arm behind her back. Petitioner testified she is a musician who plays multiple
instruments, and that her injuries limit her ability to play, particularly the fiddle. It also hampers her ability to do
side work as a freelance graphic artist. She is awakened at times when sleeping in certain positions. - - :

As to her neck, Petitioner testified she has pain between the neck and shoulder area, and typically has shoulder
and neck pain together, sometimes under her jaw. Her low back pain is worse on the left than the right and she
feels a knot from the left bra line to her left waist. She feels tingling on the left side and stabbing pain with
prolonged walking or standing. She testified: “It feels like there's little bugs that crawl up and down my back on
that left side.” Her back always aches between the shoulder blades, sometimes with sharp pain like a knife, and

at times gets so severe that she has to stop what she’s doing to change positions.

On cross-examination, Petitioner agreed that Respondent authorized both left shoulder surgeries and paid her
TTD benefits while off work for that left shoulder condition. Petitioner admitted she had cervical problems prior
to her 7/13/13 accident, and did not dispute reporting to Dr. Oestmann, her primary provider, on 8/23/11 that
she had numbness in fingers. She did not disagree with any of the indications in Oestmann’s records of her
complaints of neck and back pain. She agreed that Dr. Oestmann in June 2012 referred her to surgeon Dr.
Taveau for her neck, and that at that time she complained of constant pain in her neck, both shoulders and both

sides of her upper back with radiating pain into both arms and all of her fingers. She was referred for a cervical
MRI in October 2012. L : . o

Petitioner agreed that subsequent to the work accident she saw both Dr. Taveau and Dr. Criste, and both
assessed her with a potential lumbar problem at L.1/2. She did not dispute the accuracy of any of her subjective
complaints in their records. Petitioner agreed she also saw surgeon Dr. Hayward in Cape Girardeau in July
2013, and agreed she had no reason to dispute anything in his records. ' :

As to her October 2013 visit with Dr. Cantrell, Petitioner agreed she was limping at the time. Respondent’s
counsel indicated she did not appear to be limping at the time of the hearing, and Petitioner testified she still
limps but “I try to hide it.” Dr. Cantrell indicated in his report that the Petitioner initially had her head tilted to
the right side then switched it to the left side halfway through the exam. Noting she had it tilted to the right at
hearing, the Petitioner testified: “I shift a lot. I'm sort of wiggly. Even sitting here, 1 feel like I am a wiggle
worm, but I change positions often.” o . o - S »

Pet_itiéhef reviewed .the surveillance videos taken of her on 8/28/13 and 9/5/13, prior to her seeing Dr. Cantrell,
and she agreed they don’t show her limping. She testified that she doesn’t limp “non-stop”, and that it depends
on her pain level. She agreed, however, that she told Cantrell in that she had been favoring her right leg since
July 2013. o R . S S : AR _

Petitioner agreed the first treatment she sought for her low back following Dr. Heyward’s February 2014 release
was when she saw Dr. Jones in September 2015. She testified she knew Dr. Jones from working with him at the
Respondent hospital. She agreed she trusted him, and that she had reviewed his records and deposition prior to
the hearing. She understood he testified he never saw her prior back or neck scans. She testified she didn’t catch
that he testified he never saw her post-accident scans but indicated he should have had access to her 9/15 MRI at
CedarCom'tMRI._ o B Do s : _ o Lo
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Advised that Dr. Jones indicated that Petitioner reported she had no pre-accident neck or back pain when she
first saw him on 9/18/15, Petitioner denied that this was accurate: “We talked about that I had some bulging
discs before but never herniated disc.” She disputed it if he indicated he had no knowledge of her pre-accident
neck or back conditions. : '

Petitioner agreed that her current job is within her work restrictions. She testified that a recent raise is what got
her up to $15.18 per hour. She agreed that the documentation of her wages in Rx18 is accurate. The portions
where she earned $0 in February and March of 2017 represented the periods she was receiving TTD.

On redirect exam, Petitioner testified she knew both Dr. Taveau and Dr. Jones from working with them at the
Respondent’s hospital facility and that Dr. Taveau was aware that she had neck and back problems prior to the
accident date. She wasn’t sure if Dr. Jones did or not.

Orthopedic surgeon Dr. Lee testified by way of deposition on 11/23/ 15, and he indicated his practice is mainly
focused on the upper extremities. When Petitioner presented to him on 11/19/14 on referral from Dr. Oestmann,
examination of the left shoulder reflected pain over the tuberosity where the rotator cuff attaches, pain along the
biceps over the front of the shoulder, good range of motion and strength, and pain with positions like crossing
her arm in front of her body and raising the arm. She did not report any pre-accident shoulder problems. He
reviewed MRI reports of her entire spine and left shoulder, noting he likely only reviewed the films themselves
for the left shoulder. He believed her examination was consistent with a partial rotator cuff tear, and he felt it
was more likely than not related to the accident. He also diagnosed cervical radiculopathy. Petitioner indicated

shq;qgwas going to have an evaluation with a spine surgeon, after which she was to follow up with Dr. Lee
“accordingly.” On 6/25/15, Petitioner reported approximately 75% relief with injection that had lasted for two
to four months. Most of the pain returned to the front of her shoulder, and he testified that the injections to the
biceps provided more relief than those to the rotator cuff. His diagnosis at that point included biceps tendonitis.
At her 11/9/15 follow up, Petitioner continued to have localized pain over the biceps in front of the shoulder.
Dr. Lee was not aware of any intervening accidents since he first saw her. At that point he recommended surgery
to perform biceps tenodesis and exploration and possible repair of the rotator cuff. He testified that he did not
believe he had ever issued work restrictions for Petitioner. He received and reviewed the surveillance videos
taken of Petitioner. (Px18).

On cross, Dr. Lee testified he had not reviewed any of Petitioner’s records from prior to her first visit with him
other than the noted MRIs, so the history of Petitioner’s complaints came directly from her. He agreed she
reported complaints of symptoms down her left arm into the fingers and in the bilateral legs, and she reported no
prior treatment. He wasn’t sure if this referred to only to shoulder treatment or regarding all of the symptoms
she reported. He agreed Petitioner’s shoulder MRI referenced a 2007 shoulder injury, and that his copy has
some “scribbling” that states “wrong/false” and some attempted clarification, but he couldn’t say who wrote it,
agreeing it could have been Petitioner who brought it to him. There was no way to tell from the MRI if there
were any acute findings, particularly given the MRI was taken over a year after the accident. There was
degeneration, especially with the labrum. He agreed he didn’t initially diagnose a biceps tear and that he did
think some of her symptoms were related to radiculopathy, but noted she initially had some biceps symptoms
and he diagnosed it the second time because the problem was still present. He has never reviewed any of
Petitioner’s records regarding cervical treatment. (Px18).

Dr. Lee agreed Petitioner first reported a catching sensation in the shoulder on 6/15/15 but opined this would be
related to the accident if its related to the partial cuff tear. He agreed he didn’t initially recommend treatment for
the shoulder on 11/19/14 because she was to have a cervical evaluation. As to why he then didn’t think it was
important to see how that treatment went before operating on the shoulder, he testified Petitioner’s most recent
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focus has been on the low back, and her back surgeon said to treat the shoulder first - “she didn’t say she needed
neck surgery beforehand.” If the Petitioner actually had a cervical treatment recommendation in January 2015, it
could make him reconsider shoulder surgery depending on the condition. No cervical surgeon had indicated he
should go first with the shoulder per Petitioner. As to the video surveillance, Dr. Lee testified that he did not
believe that Petitioner’s lifting of a gas can was contraindicated, because Petitioner was not engaged in any

outstretched lifting or lifting to any significant height. She moved the can a short distance to the back seat of her
car and did not perform any twisting movements. (Px18). :

Family practitioner Dr. Oestmann testified on 3/15/16. His first post-accident visit with Petitioner was on
8/20/13, at which time she reported complaints of pain in her back, neck, thoracic spine, lumbar spine and left
shoulder. She also complained of some right foot numbness. He testified that Petitioner came to him distressed
because her pain was not resolved despite being seen by three other doctors (Dr. Taveau, Dr. Alam and
Respondent’s examiner). Dr. Oestmann changed Petitioner’s medication to Relafen, Tylenol with codeine, and
Soma, and advised her to take Prilosec to protect gastroinfestinal tract from the medication. Dr. Oestmann
opined that Petitioner’s neck symptoms were related to the accident. Her condition since 8/20/13 has been “one
of chronic discomfort, waxing and waning a little bit of how severe the symptoms were. Sometimes more neck
or — symptoms, sometimes more back symptoms and shoulder symptoms,” Some medications have worked for a
period of time before they don’t work anymore, ot they cause a side effect and she stops taking them, and he has
referred her for pain management. He testified that if all of the Petitioner’s symptoms resolve with shoulder
surgery, that would likely indicate the shoulder was the problem, but that he would defer any opinions regarding
the shoulder to Dr. Lee or any other orthopedic shoulder surgeon involved. On cross-examination, Dr.
Oestmann agreed Petitioner had a prior cervical issue where an MRI was ordered, and she was referred to Dr.
Taveau in 2012. He agreed Dr. Taveau indicated the MRI showed a C6/7 disc-osteophyte complex. Dr. Taveau
on 11/20/12 also indicated that Petitioner had degenerative disc disease in.the cervical spine with -disc
displacement and radiculitis, and he recommended cervical surgery. Dr. Oestmann agreed he didn’t really
perform a neurologic examination on Petitioner either before or after the accident date but did note a positive
straight leg raise on 8/20/13. He agreed a lot of his notes indicated tenderness in the cervical, Jumbar and
thoracic spine, but that he didn’t really make any focal physical findings regarding these complaints. Dr.
Oestmann testified that Petitioner’s 8/5/14 and 5/5/15 visits were unrelated to the accident. (Px19).

Neurosurgeon Dr. Jones was deposed by the parties on 7/19/16. He first saw Petitioner on 9/18/15. Petitioner
reported shoulder, neck and back pain following an injury at work. The history noted symptoms that had been
chronic and nontraumatic, and Dr. Jones testified that some of her symptoms had been longstanding “but
they’ve gotten a lot worse after that incident at the hospital.” Petitioner reported pushing a fluoroscopy unit, she
had to jerk it back to avoid hitting someone and “I guess it was a twisting-type injury.” She had neck and
radicular pain that matched with MRI findings at C6/7. She had degenerative changes through the cervical
spine. She had a slight C4 over C5 anterolisthesis, which is frequently degenerative, but the radicular arm pain
appeared related to C6/7. Dr. Jones didn’t review any outside records other than the MRIs, There were no
significant findings on examination: “It was mostly pain-type symptoms that we were dealing with.” In the low
back, MR1 showed L3 over L4 spondylolisthesis with a synovial cyst at the same level, “all of which can cause
problems for her in the future.” (Px20). LT :

Because meck problems and shoulder problems can have overlapping symptoms, because  Petitioner -had
significant improvement with a shoulder injection, and because Petitioner had already been set up for shoulder
surgery when she first saw Dr. Jones, he recommended she have the shoulder surgery first to then evaluate if
there were remaining symptoms from the neck. Some of her degenerative changes were likely preexisting the
accident date, but Dr. Jones had no record of her being symptomatic prior to the accident. Petitioner completed
an intake form that asked if she had similar prior symptoms “and she stated that it’s not like this. She probably
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had the same, you know, minimal back and neck pain that we have, you know, as we get older, but this was
clearly worse.” (Px20).

Dr. Jones diagnosed radicular symptoms likely coming from C6/7, which he wanted to clarify by getting the
shoulder addressed first, and 1.3/4 spondylolisthesis that “may need to be addressed in the future” with a fusion
depending on how she does clinically. He recommended 1.3/4 injections, for both diagnostic and therapeutic
purposes. (Px20).

On 11/20/15, he testified that Petitioner reported significant improvement with injections and a reduction in
pain medication, but that she worsened again with therapy. She reported that she did very well following her left
shoulder surgery. He last saw Petitioner on 4/15/16, and she’d had severe left leg pain to where she was seen in
the ER, but she had significant improvement with steroids. He believed it would be best for Petitioner to delay
surgery for as long as possible, until she had leg pain too severe to live with, and she was released from care.
With regard to causal connection, Dr. Jones testified that it was hard to say whether Petitioner’s cervical and
lumbar conditions were related to the work accident without having pre and post-accident films to compare
anatomically. However, based on the Petitioner’s report that she had no prior significant symptoms and
treatment and much more severe symptoms after the accident, the accident probably aggravated, or at least
exacerbated, her underlying cervical and lumbar conditions “unless she’s got a history of seeing doctors for neck
and back pain.” (Px20).

On cross exam, Dr. Jones testified that he reviewed Petitioner’s 2015 cervical and lumbar MRIs from Cedar
Court Imaging; however, he did not review any of Petitioner’s prior, multiple diagnostic scans from either
before or after the work injury. He agreed his initial 9/18/15 examination of Petitioner did not indicate any
significant abnormalities that would lead to possible surgery, and that his diagnoses were based on Petitioner’s
subjective complaints. Agreeing his 9/18/15 report notes Petitioner reported no prior neck or back pain, Dr.
Jones testified that whether this mattered to his causation opinion “depends on how much she was having,
because I would be really surprised if she didn’t have some neck or back pain in her life, because when you look
at her MRI, all of that stuff on her MRI wasn’t from that accident. So she had — I mean, she had some
degenerative arthritic changes beforehand, so I would expect that she has kind of neck and back pain like me.
That is, I have neck and back pain, and its something, you know, when you get up in the morning, it’s hard to
move around, and then after the day goes by, you feel better or as the more you move. So, yes, I don’t think it
would change the fact that it got much worse after surgery; however, it depends what she was complaining of
before and if she had films of it before.” He then went on to testify that if Petitioner had “multiple MRIs and it’s
shown that she had the leg pain beforehand, then you could argue that, well, maybe all this stuff preexisted the
accident. The problem is if she just had minor pain, I would expect her to have that based on her MRIs, because
there’s no way all of that degenerative stuff was there just after the accident.” (Px20).

Dr. Jones further testified that the L3/4 spondylolisthesis is “tricky” in terms of causation, since the initial post-
accident films were not obtained until two years after the accident “so we don’t know if that slip occurred
because of the incident two years before.” He testified that his thinking on causation would be the same with the
cervical spine, but “It’s a little different with the cervical because there is no instability in the neck other than
some at C4/5, but it appeared her arm symptoms were coming from C6/7, though her neck pain still could have
been from C4/5.” Again, he reiterated that Petitioner reported that her spinal condition became much worse after
the work accident. The cervical anterolisthesis and the lumbar spondylolisthesis could be degenerative. He also
reiterated that there is no way to tell if there were any anatomical changes in the cervical or lumbar spine due to
the accident, “so we’re basically going off of just subjective complaints.” There is no way to say how the spine
may have changed between the accident date and the 2015 MRIs while she was undergoing conservative
treatment. (Px20). :
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As to the cervical condition, Dr. Jones testified that Petitioner did really well after her shoulder surgery, and
regardless of that most radicular symptoms like Petitioner had, about 80%, go away on their own. He testified
that she had reached MMI as to the neck. Petitioner’s main issue at her last visit was her lumbar spine, and he
testified it was fair to say that there were no objective physical or neurological findings on exam which would
correlate to 1.3/4. Again, he is not recommending lumbar surgery unless her leg pain becomes intolerable or she
develops leg weakness, though he believed it would probably be needed at some point in the future, though he

remained hopeful she would never need it. He testified that he knows the Petitioner from her being an x-ray tech
for many years at the hospital. (Px20). EEE ' o

Dr. Zelby, a neurosurgeon who examined Petitioner at the Respondent’s request on 6/3/15, testified via
deposition on 9/28/15. Petitioner reported to Dr: Zelby a pre-accident history of a little neck pain in 2012, but
that her neck pain was much less severe than it was following her work accident. She stated she was told in
2012 that she had only degenerative disc disease in her neck. Petitioner also reported a pre-accident history of
low back pain which, again, was less severe than following her work accident. Petitioner stated that, following
her work accident, she felt pain instantly in her neck on her left side, going through her left shoulder, and down
the front of her left arm to the elbow, with numbness on the back of the left forearm into the back of her hands
and fingers. Petitioner also described a sharp, stabbing pain in her lower thoracic, upper lumbar area with a
feeling like heat and burning radiating down the spinal axis on to the outside of the right hip and right thigh,
with tingling down the outside of the right foreleg to the little toe. Petitioner further described more severe pain
along the left side of the low back into the outside of the left hip and down the front of the left thigh and foreleg
to the foot, with numbness in the bottoms of both feet. Petitioner told Dr. Zelby she had continued to have the
same complaints, and her symptoms were constant and at an 8 out of 10 level. He testified that she did not
appear to be at this pain level to observation. (Rx1). o ' o

Dr. Zelby testified that Petitioner’s reported persistence and severity of her symptoms was inconsistent with the
objective medical findings, as well as with the natural history of her objective medical condition, irrespective of
cause. He testified that Petitioner’s indicated diminished sensation was non-anatomic and it was not possible for
her to have such sensory deficits be related to the spine or nervous system. Other non-anatomic findings made
by Dr, Zelby, Waddell signs of symptoms magnification, were non-anatomic diminished vibratory sensation and
positive pain on simulation. He testified to the cervical findings in Petitioner’s two pre-accident MRIs and Dr.
Taveauw’s 10/10/12 cervical surgical recommendation, and that this was not consistent with Petitioner’s stated
history of mild cervical problems. Dr. Zelby testified that there were no interval changes between the pre-
accident October 2010 cervical MRI and post-accident 8/9/13 cervical MRI, which was even noted by the
radiologist. (Rx1). - - S ' S '

Dr. Zelby testified that Petitioner had no objective physical findings that would correlate with her cervical MRI
findings. Her lumbar examination was normal, and while she did have some degeneration and disc protrusions,
she was neurologically normal. He opined there was no evidence that Petitioner’s preexisting degenerative spine
conditions (cervical, thoracic and lumbar) were aggravated by the accident. Noting Dr. Riew recommended
therapy and nerve blocks for the lumbar spine, Dr. Zelby testified he disagreed with Dr. Taveau’s cervical
surgery recommendation. In support of his opinion, Dr. Zelby testified again that there was no correlation
between the subjective complaints and her cervical MRI findings, and that suggesting a discectomy at two
separate non-contiguous levels is a. poor biomechanical surgical construct. The lack of any real correlation
between the symptoms and the MRI findings does not provide a reasonable expectation that surgery would
provide relief to Petitioner. As to the low back, she has a small L1/2 right paracentral disc.protrusion but no
symptoms relatable to L2 radiculopathy. She had symptoms that questionably followed an L4 pattern, but the
small disc she had at left L3/4 would impact L3, not L4. (Rx1}.- .~ -~ - ' L
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Based on his review of everything and examination of Petitioner, Dr. Zelby opined that Petitioner sustained no
more than a cervical strain in the context of her preexisting degenerative condition. There is no medical
evidence supporting that the preexisting condition was aggravated, accelerated or altered by the July 2013
accident. Plus, she had the noted inconsistencies between her complaints and exam and diagnostic findings. He
opined she would have been at MMI by October or November of 2013, and there was no basis to conclude she
couldn’t have returned to her regular work at that time. (Rx1).

On cross examination, Dr. Zelby testified he believed he was he was qualified to opine as to the Petitioner’s
physical condition and work ability more than a year-and-a-half prior to his exam, even though his opinion
conflicted with the opinions of other contemporaneous physicians, based on his review of their records and his
exam. During cross-examination, Petitioner’s attorney sought to ask questions regarding the intake
questionnaire completed by Petitioner, but Dr. Zelby indicated all he keeps is his electronic record and that he
shredded it. Dr. Zelby agreed that while he found no evidence of atrophy, Dr. Riew noted findings of atrophy in
Petitioner’s left upper arm. He testified he had no opinion as to whether the Petitioner sustained a shoulder
injury from the accident and he paid no attention to any diagnostic testing of the shoulder. He acknowledged
that Dr. Riew also noted pain over the left aspect of Petitioner’s neck with pain at the base of her skull into her
left shoulder. He had no knowledge of whether Petitioner had undergone any left nerve root blocks or what the
results of such blocks may have been. Dr. Zelby testified that he himself does not perform nerve blocks
“because I think that the information provided is confusing at best and useless at worst.” He testified that, based
on his review of Petitioner’s cervical MRI reports, she had some progression of problems from 2003 to 201 1,
little if any progression from 2011 to 2012, and no progression from 2012 to 2013. As to whether a doctor can
determine if a pathology is acute or not via diagnostic films, he testified: “Sometimes you can. Sometimes you
can’t” Asked if Petitioner’s treatment prior to his exam had been reasonable, Dr. Zelby again referenced that
Petitioner had pre and post-accident cervical treatment, and that there “is such a disconnect between her
objective findings and her subjective complaints” that any treatment is questionable as necessary, but he
reiterated that any treatment after November 2013 would be unrelated to the accident. Asked again, Dr. Zelby
opined that post-accident an MRI and four or so weeks of physical therapy would have been reasonable as a
consequence of the work injury. As to the 9/6/13 cervical x-ray, he was asked if he agreed with the report
indicating an acute L1/2 disc herniation, and Dr. Zelby testified: “I reviewed that MRL” He testified that he
agreed there was a disc protrusion at that level and that it could have been acute, but that Petitioner had no
symptoms suggestive of an L2 radiculopathy. As to Dr. Taveau’s 9/6/13 report, he testified the report only states
that Petitioner reported having L1 and L2 radiculopathy and questioned her expertise to make such
determination. Dr. Zelby acknowledged he did not review Petitioner’s lower extremity EMG prior to his report
and did not know why it was not provided to him. It was noted that Taveau’s 9/6/13 report also indicated that
EMG/NCYV confirmed an L1/2 radiculopathy in addition to C4 and C7 radiculopathy. (Rx1).

Physical medicine and rehabilitation physician Dr. Cantrell testified via deposition on 12/15/15. His expertise is
in evaluating and treating musculoskeletal conditions and injuries. He testified his initial 10/10/13 report was
prepared based solely on a request for his opinion on Petitioner’s ability to work. Petitioner told him she had
subjective complaints of pain complaints in her right lower extremity that was causing her to limp as well as
symptoms in her axial spine.” On physical exam of her cervical spine, Petitioner had limitation of neck rotation,
moderate. to the left and mild to the right while flexion and extension was full. She had mild limitations in
bilateral side bending. She had relief of her neck complaints at the end range of extension. Dr. Cantrell noted
that Petitioner was holding her head bent to the right initially during the exam, and then later had it bent to the
left, and testified this was unusual if it was an involuntary muscle spasm or contraction. The left shoulder had
normal range of motion and good strength. On physical exam of the lumbar spine, Dr. Cantrell noted negative
bilateral straight leg testing and normal neurologic exam in the upper and lower extremities. Petitioner
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ambulated thh a lnnp favormg her nght lower extremity, noting she had rlght hip and knee pain with walking,

She noted she had a shaking sensation at the end range of back extensron and that she had occasxonal tremor
feeling in the right arm. (Rx3) :

Dr. Cantrell reviewed the two surveillance videos from 8/28/13 and 9/6/13 and testified Petitioner was
ambulating without any obvious antalgia, entering and exiting vehicles without any obvious pain behaviors,
bending freely at the waist while filling a portable gas tank, and lifting the gas tank and placing it into her
vehicle. He testified that several of these behaviors were mconsmtent wrth how the Petitioner presented at hlS
office on 10/10/13 (Rx3)

Con51stent wrth hrs report Dr. Cantrell opined that Petitioner was capable of working with a 40—pound lifting
restriction and the ability to alternate sitting and standing every two hours when he saw her on 10/10/13. These
restrictions were not permanent Because the Petitioner had previously been placed on fairly restrictive
restrictions before he saw her, he didn’t want her to return immediately to full duty in case of deconditioning.
Dr. Cantrell reviewed updated medical records on or about 9/14/15 and opined at that time that Petitioner could
return to her regular work duties. This was based on Dr. Zelby’s findings a month after Cantrell had seen
Petitioner, 1nclud1ng normal neurologic exam and the presence of non-physiologic pain behaviors that had been
noted several times in her medlca} records and the passage of time (Rx3) : :

On cross examrnatlon Dr Cantrell agreed that he had not revxewed any of Petitioner’s records subsequent to Dr.
Zelby’s June 2015 report, and he was not aware that Dr. Lee had subsequently prescribed left shoulder surgery.

He had no opinion as to causation and no oplmon regarding whether such surgery would be reasonable or not.
(Rx3). _ _

Px21 is the Petitioner’s Motion to Strike the Respondent's expert opinion, that of Dr. Zelby. (Px21). This was
significantly based on Dr. Zelby’s indication that he shredded an intake form the Petitioner completed, as well
as his refusal to answer questions. As to the former concern, the Arbitrator notes that Dr. Zelby summarized in
his report what the Petitioner indicated in the intake form, and that under the circumstances of this case, this
does not appear to be much different than the doctor indicating what he may have verbally heard from a patient.
The Arbitrator finds that this objection would go to the weight of the evidence as opposed to the admissibility.
As to the latter concern, the Arbitrator notes for the record that a review of Dr. Zelby’s cross examination does
reflect a level of contentiousness in his responses from early on in that testimony without any instigation,
however the Arbitrator again finds that this issue goes to the weight of the opinions of Dr. Zelby as opposed to
the admlssrblhty of his oprmons The Arbltrator demes the Petmoner ] Motron to Strike (Px21).

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL- BEING
CAUSALLY RELATED TO THE INJURY= TI—IE ARBITRATOR FINDS AS FOLLOWS

The parties snpulated that the Petitioner’s left shoulder condrtlon is causaliy related to the 7/ 12/ 13 accident.
This is supported by the opimons of Dr. Lee and Dr. Emanuel

It has long been recognized that, in preex1stzng condition cases, recovery will depend on the employee s ability
to show that a work-related accidental injury aggravated or accelerated the preexisting disease such that the
employee’s current condition of Ill-bemg ¢an be said to have been causally connected to the work-related injury
and not srmply the result of a normal degeneratwe process of the preex1st1ng condltlon Whether a clarrnant s
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disability is attributable solely to a degenerative process of the preexisting condition or to an aggravation or
acceleration of a preexisting condition because of an accident is a factual determination to be decided by the
Commission. Sisbro, Inc.v. Industrial Comm'n., 207 1ll. 2d 193 (2003).

With regard to the Petitioner’s claimed cervical injury, the Arbitrator finds that the Petitioner sustained a minor
temporary aggravation of a preexisting condition, and that she shortly thereafter returned to her baseline
preexisting condition. Any future treatment for the cervical spine is not related to the 7/12/13 accident.

Petitioner was initially diagnosed with a cervical strain. Petitioner had an undisputed history of cervical and
radicular complaints and treatment going back to 2011, when she underwent cervical MRIs that showed
multilevel degenerative changes, most significantly at C6-7. In 2012 she reported a two-year history of
symptoms, meaning they go back to 2010.

Petitioner’s preexisting cervical condition was referenced by both Dr. Oestmann and Dr. Taveau. On 6/27/12, a
year prior to the accident, Petitioner reported a two-year history of worsening constant neck pain that was also in
the upper back, shoulders and arms with radiation into the arms, hands and bilateral thumbs and index fingers,
along with numbness in the arms. The left arm was the worst. She had seen Dr. Taveau, a neurosurgeon, on
7/27/12 with complaints of constant neck pain that was aching, piercing, sharp, and tingling. Her pain was
located all over her upper body: in the bilateral anterior neck, lateral neck, posterior neck, shoulders, arms,
upper back, scapulars, and interscapulars. She also reported radiation of pain to her bilateral upper arms,
elbows, forearms, wrists, hands, thumbs, and index fingers. He documented that the symptoms were aggravated
by a wide variety of activities, including bending, coughing, driving, exertion, flexion, lifting, lying down,
pushing, rotation, sneezing, straining, turning her head, twisting, and working.

On 11/7/12, Dr. Taveau noted complaints of severe neck pain, arm pain, numbness, tingling, and Lhermittes
symptoms with cervical range of motion. At her post-accident visit with Dr. Taveau on 8/19/13, he recorded
virtually identical subjective complaints and exam findings. While he documented a “worsening” of Petitioner’s
preexisting thoracic and lumbar symptoms, but not the cervical symptoms. 10/10/12 cervical MRI testing
showed a large C6/7 disc/osteophyte complex with severe bilateral foraminal stenosis. Dr. Taveau in late 2012
recommended either a fusion or disc replacement at that level and specifically noted that Petitioner did not want
to have surgery at that time. 10/10/12 x-rays showed minimal but present subluxations at both C4/5 and C5/6
that were noted to be chronic at that time. The cervical MRI also showed degenerative C4 over C5
anterolisthesis, mild C4/5 and moderate C6/7 central canal stenosis and multilevel hypertrophic facet
arthropathy that was worst from C4 to C6. Foraminal stenosis was indicated at C2/3, C4/5 and C6/7 that was
mainly all due to degeneration/hypertrophy. On 11/7/12, Petitioner complained to Dr. Taveau of thoracic pain
between her shoulder blades. Dr. Taveau noted the MRI showed disc-osteophyte complexes at C4/5 and C6/7
along with the subluxed levels. 11/16/12 EMG/NCYV indicated a left C6/7 radiculopathy, mild bilateral carpal
tunnel (left worse than right) and mild left ulnar neuropathy at the elbow, and a history of left neck pain
radiating and shooting into the left arm with tingling and numbness in the left hand was noted. A cervical MRI
report from 9/15/15 noted findings that were grossly unchanged versus 10/10/12 pre-accident films.

Petitioner’s subjective cervical and radicular complaints do not appear reliable based on the evidence. As noted,
the records do not support any signiﬁcant worsening of her cervical condition after 7/12/13 versus what she was
complaining of in 2012. At that time, in fact, she was complammg of bilateral symptoms and reported to Dr.
Taveau on 6/27/12 that her two-year mstory of neck pain had been worsening at that time, Again, there was
really no difference between Petitioner’s initial complaints to Dr. Taveau after the accident and what she was
reporting in 2012. Petitioner undisputedly had degenerative findings on her pre- and post-accident x-rays and
MRI studies. Dr. Taveau, Dr. Jones, Dr. Riew, Dr. Zelby, Dr. Treister, and the interpreting radiologists, all
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believed Petxtloner 8 most significant findings were at C4/5 and C6/7, the same levels mdlcated prlor to the
accident at issue here. Petitioner’s sub_}ecnve complalnts however, were w1despread :

Several of Pet1t1oner’s own treat;ng phys1c1ans, as well as Respondent’s examining physicians, documented
instances of Waddell findings and/or symptom magnification during Petitioner’s treatment. The WorkCare
records from 7/22/13 note sensory deficit. with light touch on neurological exam. On 8/19/13, Dr. Taveau
documented “significant™ pain with any range of motion in her cervical, thoracic, and lumbar spine. On 2/18/14,
Petitioner underwent therapy at Occupational Performance and Rehab, and the records document multiple
instances of self-limiting behaviors. When Dr. Hayward learned of this from the therapist, he discharged
Petitioner from his care. In 2015, Dr. Newell documented multlple Waddell findings durmg his physical
examination and his ultimate recommendation on 3/28/16 was that Petitioner pursue. pam management and

cognitive behavioral therapy Dr. Hayward also noted Petitioner’s arm complalnts were “in an incomplete
dermatoma} distribution.”

Dr. Zelby, Respondent s Section 12 examiner, also documented evidence of symptom magmﬁcation on 6/3/ 15.
He noted that her widespread complaints did not follow any known pattern that would relate them to being
caused by a spinal problem. This included loss of sensation to her entire left upper extremity, her entire left
foreleg and the entire aspects of both feet. Dr. Zelby testlﬁed that no condition of a person $.spine or nervous
system would produce such sensory deﬁc1ts :

The surveﬂiance v1de0 in thls case, whlle minimal in terms of the amount of time Petitioner was actually ﬁlmed
‘was nevertheless telling and cannot be ignored. The reason the Arbitrator finds the video relevant is that the
Petitioner shows no evidence of a imp or significant back problems, based on scenes of her walking and lifting
a large gas can into her car after filling it at a pump, versus the complaints she was making to her doctors around
this same time. These 8/28/13 and 9/5/13 videos were taken within days of Dr. Criste’s 9/6/13 exam, where
Petitioner complained of a-gait disturbance, and just before her exam with Dr. Cantrell on 10/10/13, where he
observed Petitioner walking with a limp and she told him that she had been limping since the accident date.
Petitioner agreed the videos do not show her Iimpina but testified that she doesn’t limp “non-stop™ and that it
depends on her pain level. In the arbitrator’s view, this explanation is self-serving and simply not behevable in
the context of all of the evidence in this case.

There also are too many instances in this case where the Petitioner was not truly forthcoming about her
preexisting complaints and conditions. This includes her history statements to Dr. Hayward, Dr. Riew and Dr.
Jones. Petitioner admitted she failed to tell Dr. Riew that she had multiple MRIs and x-rays prior to her work
accident. Dr. Riew’s report notes Petitioner indicated no relevant prior medical history, but that she had some
preexisting degeneratlve neck problems prior to the injury but no herniated discs. On 9/16/15, Dr. Jones stated:

“(Petmoner) was involved in a workplace accident while pushing an x-ray machine and has had neck and back
pain since that time and reports that she. did not have any neck or back pam prior to this incident.” (emphasis
added). Agam the Petitioner’s explanation for this was not believable in the Arbitrator’s view. Dr. Jones’s
causation opinion is therefore flawed. First, Dr. Jones admitted he had not reviewed any of Petitioner’s prior
medical records, including pre-and post-accident records. He further admitted he never reviewed any of
Petitioner’s multiple cervical MRIs, CT scans, and x-rays from both before and after her accident. He did not
even know Petitioner had undergone any such scans until mere days before his initial evaluation in September
of 2015. Dr. Jones admitted that his causation opinion was based solely on Petitioner’s subjective complaints.

Dr. Jones conceded that if Petitioner had films and visits to a neurosurgeon prior to her accident, her cervical
condition might have preexisted the work accident.
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The Arbitrator finds that any aggravation of the Petitioner’s cervical spine was temporary and involved identical
symptoms as she had prior to the accident. The Arbitrator, giving the Petitioner some benefit of the doubt, finds
that any causal relationship of the Petitioner’s cervical spine to the 7/12/13 accident ended as of 11/19/13. This
is consistent with being shortly after surveillance was obtained on Petitioner which impacted her credibility, the
testimony of Dr. Zelby indicating that Petitioner at worst would have been at MMI as to her cervical sprain by
November 2013, and with Dr. Hayward’s 11/19/13 report wherein he indicated that Petitioner’s cervical
symptoms were in “an incomplete dermatomal distribution” with arm symptoms that did not correlate to the
MRI findings. Further, this is also consistent with Dr. Treister’s opinion that any treatment after 9/6/13 was not
reasonable and necessary, irrespective of cause. :

The Arbitrator incorporates the above findings with regard to the lumbar spine as well in terms of the
surveillance video and findings of symptoms magnification.

Both the records of Dr. Oestmann and Dr. Taveau indicate the Petitioner had low back pain prior to the 7/12/13
accident. The Petitioner acknowledged this as well in her testimony. Petitioner underwent a lumbar MRI on
10/19/12 which indicated degenerative findings at 1.1/2 and some facet arthropathy in the lower spine.

Dr. Hayward noted he saw nothing surgical regarding Petitioner’s lumbar spine. Dr. Newell suspected most of
the conditions preexisted Petitioner’s injury but were aggravated. However, he noted that it was very difficult
for him to evaluate causation in this case, his treatment being two years following the accident. Dr. Newell
noted Petitioner’s pain was “multifaceted.” He indicated her myofascial pain could be helped with significant
postural changes and physical therapy, which Petitioner declined, indicating concern that it would aggravate her
pain. Dr. Newell on 12/30/15 noted multiple positive Waddell signs on exam. On 1/26/16, Newell indicated his
belief that there was a muscular component to her problem with a lot of “dysfunctional movement”. On 3/29/16,
Dr. Newell documented a normal physical and neurological exam. He noted her left-sided lower extremity
symptoms could be related to L3/4 changes on the left but did not believe her right-sided lower extremity
symptoms were related to Petitioner’s 2015 lumbar MRI findings. Petitioner declined an injection at that level.
Dr. Newell even discussed Petitioner undergoing cognitive behavioral treatment, along with a comprehensive
pain management program, which supports that he believed there was a nonorganic involvement in her
complaints.

On 4/6/16, Petitioner went to Southern Illinois Hospital stating she awoke that morning with bad sciatica and
pain shooting down her left leg, but a 4-day history of right big toe numbness, and despite being given doses of
morphine and Decadron, Petitioner still complained of pain with no improvement.

During the pendency of treatment, the Petitioner’s complaints went from the right leg to the left leg. A pain
drawing she completed for Dr. Riew indicated her leg symptoms were only in the legs from the knees down.
Other records reflect complaints of pain going down the thighs. There are records which note complaints of
numbness in the bilateral feet. On 11/19/14, Petitioner complained to Dr. Lee of bilateral leg numbness. The
notations of some of the doctors in this case regarding widespread complaints and symptoms that did not fit
anatomical patterns is credible given these types of complaints.

Petitioner reported prior neck symptoms to Dr. Austin on 7/15/13 but reported nothing regarding prior low back

complaints. An intake form completed for Dr. Hayward documents no prior lumbar symptoms. Dr. Jones’
reports indicate a history of no low back pain prior to the accident.
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The. Arbltrator has aiready referenced the issues. that exist in this case in terms of the ﬁndmgs of Waddeil

51gns/n0n-anatom1c complaints and her act1v1t1es in the surveillance ‘videos versus her complalnts in the same
time perlod '

The most 51gn1ﬁcant ﬁndmg on Pentloner S 1n1t1a1 lumbar scans was of a paracentrai disc bulge or hemlatlon at
L1/2, and a lower extremity EMG/NCV revealed a possible radiculopathy at that level. However, Dr. Hayward
opined in late 2013 that none of Petitioner’s low back or alleged radicular symptoms were explained by any
lumbar MRI finding, and he did not recommend surgery. It was not until 2015, more than two years after the
accident, that Dr. Jones assessed- an L3/4 spondylolisthesis based on a September 2015 MRI. However,
following ‘the 2013 accident, Petitioner underwent a lumbar x-ray, a lumbar CT scan, a lumbar MRJ, and a
lumbar flexion extension x-ray, and there was no indication of an L3/4 spondylolisthesis on any of these scans.
In fact, the radiologists spe01ﬁcally noted in their respectlve reports that no spondylolisthesis. was present on
either the 2013 MRI or the 2013 flexion extensmn x-ray. Dr. Jones acknowledged that he had not reviewed
Petltzoner s prior lumbar. MRIS, CT scans, or X-1ays. Dr }ones also noted multilevel lumbar probiems, and that
the “most striking” finding of L3/4 spondylolisthesis was consistent with some of her leg pain, and he did not
believe the slight anterolisthesis at L2/3 was significant enough to address. He noted Petitioner indicated she’s

had “multiple rounds™ of physical therapy w1th no relief, but the Arbitrator found no evidence of such multiple
rounds in the medlcal records

Dr. Taveau, Dr Hayward Dr. Zelby, and Dr. Treister (who performed utilxzatlon rev1ew) all rev1ewed these
scans, and none identified any potentially symptomatic condition at L.3/4, let alone a symptomatic degenerative
spondylolisthesis. Dr. Hayward specifically commented that the 2013 lumbar flexion extension x-ray
demonstrated no movement in the lumbar spine, i.e., that no spondylolisthesis was present. This was consistent
with the radiologist’s impression of that scan that no spondylolisthesis was present on that scan.

From the time she was discharged by Dr. Hayward in January of 2014 until she saw Dr. Tones in September of
2015, Petitioner was not seen by any surgeon. During that time, Dr. Oestmann ordered a repeat lumbar MRI in
July of 2014, which showed no spondylohsthems at L3/4 or any other levei '

Two things are clear from the foregomg Petluoner S L3 4 spondylohstheszs developed approxunately two
years after her work accident, and even assuming the presence of any such condition, none of Petitioner’s
subjective complaints or objective physical or neurologlca} exams correlate to that or any other, degeneratlve
condition of Petitioner’s iumbar spine. :

Dr. Zelby essentially testlﬁed that .t_he Petitioner’s subjective complaints were excessive when compared to her
clinical and diagnostic findings, and that her widespread complaints failed to pinpoint any specific area of
relevant pathology. While Dr. Zelby’s testn"nony was confrontational on cross exam, which does impact. his
persuasiveness, the Arbitrator cannot ignore his findings glven the COHSIS'{CI’ICY with the ﬁndmgs of other
providers in ﬂ’llS case.

Dr. - Treister review of 7/12/13 lumbar x-rays reﬂec’sed minimal lumbar osteophytes and mild disc space
narrowing at L1/2 that was virtually identical to that seen on 10/19/12. Dr. Treister’s review of the 7/22/13
lumbar CT scan indicated degenerative disc disease at L1/2 and nothing very significant below that level. While
Dr. Treister was addressmg the reasonableness of treatment, he testified as to how causation was intertwined in
this, and his report is an exhaustive review of the vast-majority of the medical records that existed up to his
exam. This put the doctor in-an excellent posmon to see aIi of the ex1st1ng medical evxdence in this case at one
time in. offermg hlS oplmons : :
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Incorporating the findings of the Arbitrator regarding the cervical spine as well, the Arbltrator finds that the
Petitioner’s causally related lumbar condition ended as of 11/19/13.

The Arbitrator finds that the Petitioner in this case reached maximum medical improvement regarding the left
shoulder as of 6/9/17 based upon the release of Dr. Lee following the second left shoulder surgery, at which
point she was released with permanent restrictions. :

The Arbltrator notes that none of the physicians involved in this case has referenced the thoracic spine as being
involved with Petitioner’s subjective complaints in any way. As such, there is 10 evidence that the thoracic
spme was mJured on 7/ 12/13. :

WITH RESPECT TO ISSUE !,! ), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER _REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL

APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

The Petltloner submitted her cIalmed med}cal expenses as Petitioner’s Exhibit 1.

The Arbitrator initially notes that Dr. Oestmann testified that Petitioner’s 8/5/14 and 5/5/15 visits were unrelated
to the accident. As such, any billing related to these dates of treatment is denied based on a lack of causal
relationship.

The Arbitrator finds that the billing that is related to the treatment of Petitioner’s left shoulder condition is the
responsibility of the Respondent and this billing is awarded pursuant to Section 8(a) of the Act, subject to the
fee schedule limitations of Section 8.2 of the Act.

The Arbitrator finds that any causal relationship of the Petitioner’s cervical condition ended as of 11/19/13. The
expenses for any treatment Petitioner received prior to and including that date which relates to the cervical spine
is awarded. Any cervical treatment and expenses that were incurred after that date are denied.

The Arbitrator finds that any causal relationship of the Petitioner’s jumbar condition ended as of 11/19/13. The
expenses for any treatment Petitioner received prior to and including that date which relates to the lumbar spine
" is awarded. Any lumbar treatment and expenses that were incurred after that date are denied.

The Respondent is entitled to credit for any and all awarded medical expenses that were paid prior to the hearing
date via either workers’ compensation insurance coverage through the Respondent or any group health insurance
coverage through the Respondent, and Respondent shall hold the Petitioner harmless from any and all claims or
liabilities that may be made against him by reason of having received such payments only to the extent of such
credit, pursuant to Section 8(j) of the Act.

WITH RESPECT TO ISSUE (L), WHAT IS THE NATURE AND EXTENT OF THE INJURY THE
ARBITRATOR FINDS AS FOLLOWS:

Pursuant to §8 1b of the Act, the foIlowmg crlterla and factors must be weighed in determmmg the level of
permanent partial disability for accidental injuries occurring on or after September 1, 2011:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall report the level of impairment in writing. The report shall include an
evaluation of medically defined and professionally appropriate measurements of impairment that include, but
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are not hmlted to: loss of range of motlon loss of strength; measured atrophy of tissue mass consrstent wrth the
injury; and any other measurements that establish the nature and extent of the impairment. The most current
edition of the American Medical Association’s (AMA) “Guides to the Evaiuatron of Permanent Impairment”
shall be used by the physician in determining the level of impairment.. . =5
(b) In determining the level of permanent partial disability, the Comm1ssron shall base its determrnation
on the following factors; . - :
- {i) the reported level of 1mpa1rment pursuant to subsectlon (a)
(11) the occupation of the rnjured employee;
(iii) the age of the employee at the time of the injury;
(iv) the employee’s future earning capacity; and
(v) evidence of disability corroborated by the treating medlcal records No
single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors
used in addition to the level of impairment as reported by the physician must
be explamed rn a wrrtten order

With regard to subsectron (1) of §8 lb(b) the Arbltrator notes that no AMA permanent partral 1mparrment ratmg
or report was submitted into evidence by either party with tegard to the Petitioner’s cervical or lumbar spine
injuries. While an AMA perrnanent partial impairment rating was submitted by Respondent with regard to the
Petitioner’s left shoulder injury, the Arbitrator has determined that §8.1b is not applicable this i rnjury, as noted
below. This factor carries no weight in the permanency deterrmnatron regardrng the Petltroner s spme -

With. regard fo subsectron (11) of §8 l‘o(b) the occupatlon of the employee the Arbltrator notes that the record
reveals that Petitioner was employed as an x-ray technician at the time of the accident and that he is not able to
return to work in his prior capacity as a result of said injury. However, the evidence supports that this incapacity
is due to her left shoulder condition, not her cervical and lumbar conditions. This factor carries no srgmﬁcant
weight in the permanency deterrnlnatron regardrng rhe Petrtloner s spine.

thh regard to subsectlon (iii) of §8. 1b(b) the Arbrtrator notes that Petltloner was 50 years old at the trme of the
accident. Neither party has submitted evidence which tends to show how the Petitioner’s age may 1mpact any
permanent disability that Petitioner may have suffered based on her spinal condrtron Thrs factor carries no
werght in the permanency determmatron regardmg Petttroner $ spzne

With regard to subsectron (rv) of §8 1b(‘o) Petltroner s future eammgs capacrty, the Arbrtrator notes that the
evidence supports the fact that Petitioner’s. left shoulder condition has impacted her future earning capacity
based on the permanent restrictions indicated by Dr. Lee and Dr. Emanuel. As such, this factor does not carry
any 51gn1ﬁcant ‘weight in the permanency determrnatlon w1th regard to Petrtroner s spine. S

With regard to subsection (v) of §8. 1b(‘o) ev1dence of drsablhty corroborated by the treatmg medical records
the Arbitrator notes that the greater weight of the evidence supports that the Petitioner’s cervical and lumbar
injuries relative to the 7/12/13 accident involved temporary strains which do not impact her permanent
condition. The Petitioner had a significant cervical degenerative condition and related symptoms for several
years prior to this accident, and the evidence indicates that the 7/12/13 accident did not structuraily impact the
Petitioner’s cervical spine. While she did complain of increased cervical symptoms after the accident, the
Arbitrator finds that her post-accident condition significantly mirrors her pre-accident condition. With regard to
the lumbar condition, the Arbitrator notes that the Petitioner also has acknowledged a prior condition, and there
are medical records which support this as well. While the Petitioner’s medical records are replete with cervical
and lumbar complalnts as well as radlcu}ar symptoms, the Petrtroner s compiamts have been wrdespread and,
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based on the greater weight of the medical and medical expert evidence in this case, these complaints have been
somewhat non-anatomic, and the several physicians have found the Petitioner’s complaints to be exaggerated
and/or inconsistent with her objective and clinical findings. These inconsistencies make it very difficult to find
that any ongoing symptoms can be validly connected to the 7/12/13 accident. The Arbitrator does believe that
the Petitioner had symptoms related to the cervical and lumbar spine following the accident, but that any such
symptoms were based on a minor aggravation of preexisting conditions in both spinal areas, and the
inconsistencies make it very difficult to find any significant ongoing permanent pamal disability to the cervical
and lumbar spine is causally related to the 7/12/13 accident.

Based on the above factors, the record taken as a whole and a review of prior Commission awards with similar
injuries similar outcomes, the Arbitrator finds that Petitioner sustained permanent partial disability to the
cervical spine to the extent of the loss of use of 3.5% of the person as a whole, and sustained permanent partial
disability to the lumbar spine to the extent of the loss of use of 3.5% of the person as a whole, pursuant to
§8(d)2 of the Act.

With regard to the left shoulder, §8.1b of the Act is not applicable to the Petitioner’s left shoulder injury because
this injury is subject to §8(d)1 of the Act based on the Petitioner having permanent restrictions related to her left
shoulder which have led to her partial incapacity from pursuing her usual and customary line of employment as
an x-ray technician.

Petitioner testlfled that at the time of her work accident, she was employed by Respondent as an x-ray tech with
an average weekly wage of $999.31, which was stipulated. She testified she is now employed by Respondent as
a front desk worker due to permanent restrictions related to her left shoulder injury. This is not in dispute.
Petitioner testified she currently earns $15.18 per hour. She also confirmed her payroll records for the 46 weeks
prior to the date of hearing. (Rx18). Based on the evidence, the Petitioner, pursuant to §8(d)1, is capable of
earning her current wage as the average amount she is able to earn in suitable employment.

Our courts have indicated that Section §(d)1 is the preferred method of awarding permanent disability where
applicable. This Section of the Act dictates that Petitioner is entitled to 66 2/3 percent of the difference between
the average amount which she would be able to earn in the full performance of her duties in the occupation in
which she was engaged at the time of the accident, and the average amount she is earning currently.

Petitioner’s stipulated her average weekly wage on her date of accident was $999.31. The Arbitrator did not note
that the Petitioner testified to the number of hours she worked per week that led to her receiving this wage. She
testified she would be making essentially the same rate of pay were she still employed as an x-ray tech at the
time of trial. Her average weekly wage in her current position is $596.96. This was calculated by dividing her
non-overtime earnings in the last year ($27,460.33) by the number of weeks she worked (46). The difference
between these amounts is $402.35, 66 2/3 percent of which equals $268.23,

Petitioner is therefore awarded $268.23 per week until she reaches 67 years of age, or five years from the date
this award becomes final, whichever is later.
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d)}
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ Reverse [ ] second Injury Fund (§8(c)18)
|:| PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Rudolph A. Brida, 2 0 I | C C 0 0 0 8

Petitioner,
Vs. NO: 19 WC 3334

Springfield Police Department,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of nature and extent and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 31, 2019, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

There is no bond for the removal of this cause to the Circuit Court by Respondent
pursuant to §19(f)(2) of the Act. The party commencing the proceedings for review in the
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit
Court.

paTED: AN 3 - 2020 Lok, A Mempain

012/5/19 Deborah L. Simpson
DLS/rm

046 m ﬁ-f”i‘

Barbara N. Flores

Marc Parker
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D Injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ ] second Injury Fund (§8(e)18)
E] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY

RUDOLPH A. BRIDA, Case #19 WC 3334
Employee/Petitioner

v. Consolidated cases:
SPRINGFIELD POLICE DEPARTMENT,

Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Maureen Pulia, Arbitrator of the Commission, in the city of Springfield, on 5/23/19. By stipulation, the
parties agree:

On the date of accident, 3/24/18, Respondent was operating under and subject to the provisions of the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $61,052.38, and the average weekly wage was $1,174.08.
At the time of injury, Petitioner was 32 years of age, married with 2 dependent children.

Necessary medical services and temporary compensation benefits have been or will be provided by Respondent.

Respondent shall be given a credit of $00.00 for TTD, $00.00 for TPD, $00.00 for maintenance, and $00.00
for other benefits, for a total credit of $00.00.

TCArbDecN&E  2/10 100 W, Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site:! www. hwee. il.gov
Downstate offices: Collinsville 618/346-3450  Peorig 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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After fevieWing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $704.45/week for a further period of 68.75 weeks, as provided in
Section 8{d)2 of the Act, because the injuries sustained caused petitioner a 13.75% loss of use of his
person as a whole. -

Respondent shall pay Petitioner compensation that has accrued from 3/24/18 through 5/23/19, and shall pay
the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

<-,/)¢&u,m_,,,(g3z/ﬂé),¢,&;m/

Signature of Arbitrator Date

ICArbDecN&E p.2

MAY 3 1 2018
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Petitioner, a 32 year old police officer, sustained an accidental injury to his right shoulder that arose out of

THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

and in the course of his employment by respondent on 3/24/18.

On 3/24/18 petitioner was dispatched to a call at a home on East Cook. The victim was a woman who
accused the suspect, her relative, of using her debit card without permission. The suspect was in the home in an
upstairs bedroom. Petitioner and his fellow officer went upstairs to speak with the suspect. There were about
14 steep stairs up to a landing. From the landing were two shorter staircases up the left and right of the landing.
Petitioner and his fellow officer entered the room and woke the suspect up. He was agitated, and the petitioner
and his fellow officer tried to talk with him. As they tried to talk with the suspect he tried to leave the room.
The suspect would not answer any of the officers’ questions. He continued to try and get past them and out of
the room. The petitioner and his fellow officer told the suspect that he was being temporarily detained. At that
point, the suspect lunged at the petitioner with two hands. The petitioner tried to hold the suspect back with his
right arm, and physically restrict him from leaving. The suspect sent the petitioner into the wall. Petitioner’s
fellow officer grabbed the suspect by the waist as he tried to get past him, to prevent him from going down the
stairs. The officer’s grip broke and he and the suspect fell down the steps to the landing. That officer injured
his head. Petitioner, seeing this, ran down the stairs to the landing. He tried to secure handcuffs on the suspect.
As he grabbed the suspect’s arm, the suspect kicked with both feet striking petitioner in the chest, causing him
to fall down the remaining 14-15 steps from the landing to the ground floor.

After the petitioner landed on the ground level he got up and saw his fellow officer still on the landing
with the suspect. He returned up the stairs in order to secure the suspect in handcuffs. The suspect continued to
fight back, kicking and punching the officers. Petitioner’s fellow office finally got a grip on the suspect’s waist.
Petitioner then reached over the suspect in order to grab his arm and secure the handcuffs. All the while telling
the suspect to stop resisting. Again, the petitioner continued to fight back and the petitioner, his fellow officer
and the suspect fell down the 14-15 stairs from the landing to the ground floor. At the bottom of the steps, the
suspect was on top of petitioner. Petitioner tried to push him off with his right hand enough so that he could
reach his department issued taser. The petitioner then deployed the laser into the suspect’s torso area. At that

point, petitioner and his fellow officer were able to restrain the suspect and take him into custody.

Petitioner presented to the emergency room at Memorial Medical Center on 3/24/18. He gave a consistent
history of the injury. He complained of back pain, and soreness in his right shoulder. Petitioner was examined
and x-rays of petitioner’s left rib cage were taken. Dr. Berg’s diagnosis was right shoulder strain and left flank

contusion. Petitioner was referred to his primary care physician, Dr. Morton.
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On 4/9/18 petitioner presented to Dr. Morton. He provided a consistent history of the injury. Petitioner
reported that his rib cage area was feeling better, but his right shoulder issue had continued. He reported
discomfort when he tried to raise his right arm above shoulder level. Dr. Morton examined petitioner and
assessed a right shoulder rotator cuff strain and chest wall contusion that was improving. Dr. Morton prescribed

some physical therapy. Petitioner returned to Dr. Morton on 4/19/18 for unrelated sinusitis.

On 4/24/19 petitioner presented to the Orthopedic Department at Springfield CEihic on the referral of Dr,
Morton for his right shoulder injury. Petitioner provided a consistent history of the accident. Physician’s
Assistant David Purves examined petitioner and took some x-réys of the right shoulder. His impression was
right shoulder rotator cuff injury. Purves performed an injection into the subacromial space, and recommended

a course of physical therapy.

Petitioner presented for an initial physical therapy evaluation on 5/18/18. He noted that his ribs had fully
recovered. He also reported that his right shoulder continued to be painful with lifting overhead and reaching
behind his back. Petitioner had full range of motion but demonstrated mild weakness and pain with
subscapularis and supraspinatus testing. Grinding was also noted in the right shoulder with active motion. Six

weeks of therapy at 1-_2 times a week was recommended.

On 6/7/18 petitioner returned to Purves. He reported continued pain with activity. He noted that
symptoms occur with activity away from the body, overhead, and at night with sleeping. Following an injection
petitioner was assessed with right shoulder impingement syndrome. An MRI of the right shoulder was ordered

due to lack of improvement.

On 7/13/18 petitioner returned to Purves. The results of the MRI were reviewed. Purves noted that the
MRI showed acromial spur with abnormal signal in the distal supraspinatus tendon. Fluid was also seen within
the suscapularis. No full thickness tear was seen. Some fluid was seen within both tendons consistent with
tendinopathy and intratendinous delamination. Also seen was some increased signal in the region of the anterior
labrum. He did not see any true labral pathology. Purves recommended continued conservative treatment. A
27 jnjection was recommended but the petitioner stated that the 1% injection made him worse. Purves

prescribed Meloxicam.

On 8/1/18 petitioner presented to Dr, Wottowa. Dr. Wottowa noted that petitioner’s shoulder had actually
gotten worse over the past few months. Following an examination and radiograph review. Dr. Wottowa’s
impression was mainly rotator cuff tendinitis, created and exacerbated by the fall. Since petitioner was
unresponsive to injections and therapy, Dr. Wottowa performed a true impingement test, an injection of just
lidocaine in the subacromial space. Since this improved petitioner’s sympto_n_is dramatically, Dr. Wottowa was

of the opinion that the impingement portion of his problem was the source of his discomfort. Dr. Wottowa was
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of the opinion petitioner could live with it, or consider a shoulder arthroscopy. Dr. Wottowa was of the opinion

that petitioner living with it would be problematic for him because of his job. Petitioner decided on undergoing

the surgery.
Petitioner continued working full duty until his surgery.

Petitioner underwent a preoperative history and physical on 8/23/18. On 8/30/18 petitioner underwent a
right shoulder arthroscopy with a subacromial decompression, performed by Dr. Wottowa. Petitioner followed
up postoperatively with Dr. Wottowa. This follow-up included a course of physical therapy and follow-up visits
on 9/14/18, 10/15/18, 11/26/18, 12/12/18, and 1/9/19.

On 10/15/18 Dr. Wottowa noted that petitioner had done exceptionally well with his right shoulder. He
noted that petitioner still had some discomfort over his right shoulder, but had done well in physical therapy.
He noted that now that petitioner was doing exercises he had a little more discomfort. Petitioner’s shoulder
motion was outstanding, and he had full flexion, full abduction, and normal rotation and excellent strength.
Petitioner showed mildly positive impingement signs, and tenderness directly at the acromion. Dr. Wottowa

continued petitioner in therapy. Dr. Wottowa released petitioner to desk work.

On 11/1/18 petitioner told the therapist that his only pain was with pushup activities. On 11/13/18 he told
the therapist he would get sore with working out and then it would feel better when he stopped. On 11/19/18 he
told the therapist that he could do pushups in a different position to compensate for pain. On 11/29/18 he told
the therapist he had turned a corner and was doing betier, and hitting it hard at the gym. On 12/4/18 he reported
that he was doing very well and doing his regular gym and lifting routine. On 12/11/18 petitioner was
discharged from physical therapy. Petitioner’s worst pain level was reported as a 2. His best pain level was a 0,
and his current pain level was a 0. With regard to his current complaints, petitioner noted that he was feeling
good and eager to return to full duty work at a police officer. He reported his aggravating factors as reaching

out to the side. All of petitioner’s therapy goals were reached.

On 12/12/18 Dr. Wottowa noted that petitioner was doing well. He had full active and passive range of
motion of the shoulder. His drop arm testing was negative; super space strength was 5/5; and, had normal
neurovascular function in the upper extremities. Dr. Wottowa noted that petitioner was doing well, and was
going to continue a home exercise program and continue to progress activity as tolerated. Dr. Wottowa was of
the opinion that petitioner could return to work. He instructed petitioner to follow-up in a month, and if he was

doing well, would give him a full release at maximum medical improvement.

On 1/9/19 petitioner last followed up with Dr. Wottowa. 1t was noted that petitioner had no pain. Dr.
Wottowa noted that the only thing bothering him was that he could not do pushups. Petitioner denied that he
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had no pain.  He stated that he had no pain with resting. An examination revealed full range of motion and

normal strength, negative impingement signs, and well healed incisions. Dr. Wottowas’s impression was that
petitioner looked “like a million bucks”. He gave petitioner a full release and return to full duty work without

restrictions. He placed him at maximum medical improvement.

Since returning to work petitioner’s primary complaint is pushing and pulling with his right arm in front of
him. He testified that he has improved from pre-operative status. He reported no pain with rest, riding in a car,

or at a desk. Petitioner testified that he still has pain with pushups.

Petitioner gave a history of a recent altercation with an intoxicated suspect at Walgreen’s that escalated to
the point where the suspect lunged at him and his fellow officer. As petitioner grabbed the suspect’s right arm
to secure it, the suspect pulled away and fell to the ground with his arms underneath him. Petitioner had to hold
him down while his fellow officer tried to cuff him. While doing this he felt pain in his right arm, and tried to
compensate for it with shifting of his body weight. Petitioner also reported increased pain in his right arm when
he tried to corhe between a male and a female while he was trying to get the female and her baby away from the
male suspect. He stated that he had difficulty doing this with his right arm and had to ultimately put his foot in
the door to stop the suépect from trying to push him out the door and close it before petitioner could get the

female and her baby outside to talk to her separately.

Petitioner testified that he also noticed problems while doing rifle firearm training. Petitioner testified that

he has not yet had to qualify with his rifle since being released from care and back to full duty work.

Petitioner testified that he has had to figure out how to reconfigure his body movements when using his
right arm to compensate for the pain in his right arm when he outstretches it. Petitioner also feels pain in his
right arm when placing suspects in the police car, and after altercations with suspects. Petitioner testified that
he cannot do a pushup motion without pain. He also suspected he would have difficulty with CPR, but has not

yet done any CPR on anyone since being released from care and returned to full duty work.

Since being released from care petitioner is making more money than at the time of the injury. He is also
performing his regular duty police officer duties without any restrictions or accommodations. Petitioner
testified that he has not complained to any of his superior of any problems with his right shoulder. Petitioner
testified that he has progressed steadily since released by Dr. Wottowa, and was told by Dr. Wottowa that he

would continue to improve for about a year and a half.
WHAT IS THE NATURE AND EXTENT OF THE INJURY?

For injuries that occurred aft_er 9/1/11, according to 820 ILCS 305/8.1B(b) the Commission shall base its

detcrminat_ion of permanent partial diéability based upon five factors inc}udil_ig an AMA report, the occupation
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of the injured employee, the age of the employee at the time of injury, the employee’s future earning capacity

and evidence of disability corroborated by treating medical records.

With regard to subsection (i) of §8.1b(b), neither party offered into evidence an AMA impairment report

into evidence. The Arbitrator therefore gives no weight to this factor.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that the
petitioner was a 32 year old police officer at the time of the injury. On 12/12/18 petitioner was released from
care to full duty work without restrictions. Petitioner has continued to work without restrictions or
accommodations since being released to full duty work. Petitioner still has pain in his right arm when doing
pushup or working with his right arm extended. Fot these reasons the arbitrator gives greater weight to this

factor.

~ With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that the petitioner was a 32 year old
police officer at the time of the injury. Petitioner was released from care to full duty work without restrictions.
Nonetheless, the petitioner continues to experience pain in his right arm when his arm is extended in front of
him or he is doing pushups. Petitioner also gave specific incidents of when his right arm/shoulder causes him
pain while he is performing his duties as a police officer. The Arbitrator notes that given his age, petitioner
could potentially have multiple decades of police work ahead of him. For these reasons the arbitrator gives

greater weight to this factor.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the arbitrator notes that
petitioner was released to full duty work without restrictions. Petitioner testified that he is making more money

than he was on the date of injury. Therefore, the arbitrator gives lesser weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical
records, the Arbitrator finds the petitioner sustained an injury to his left ribs that resolved. He also sustained an
injury to his right shoulder for which he underwent a cortisone injection and therapy with no lasting relief.
Following the failure of conservative treatment, petitioner underwent a right shoulder arthroscopy with a
subacromial decompression. Post-operatively he had regular follow-ups and physical therapy through
December 2018. At that time he was released to desk duty, and on 1/9/19 he was released from care at
maximum medical improvement. He was returned to full duty work without any restrictions. Dr. Wottowa
noted that petitioner had no pain. He also noted that the only thing bothering petitioner was that he could not do
pushups. Petitioner denied that he had no pain. He stated that he had no pain with resting. An examination
revealed full range of motion and normal strength, negative impingement signs, and well healed incisions. Dr.
Wottowas’s impression was that petitioner looked “like a million bucks”. Petitioner testified that his primary

complaint is pushing and pulling with his right arm in from of him and doing pushups. Petitioner testified that
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he has had to figure out how to reconfigure his body movements and body weight when using his right arm
exténded in front of him or while doing a pushup motion, especially while at work. Petitioner also still has
complaints while doing rifle firearm training. He has not yet had to qualify with his rifle since his release to full
duty work. Petitioner also suspected that he would have difficulty doing CPR, but has not needed to perform it

since his release to full duty work. Petitioner is working his full duty job without restrictions and has not asked

for any accommodations. Therefore, the arbitrator gives greater weight to this factor.

Based on the above factors, and the record taken as a whole, the Arbitrator finds the petitioner sustained a
permanent partial disability to the extent of 13.75% loss of use of person as a whole pursuant to Section 8(d)2 of
the Act.
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF PEORIA ) [ JRreverse [ ] second Injury Fund (§8(c)18)
[ ] pTD/Fatal denicd
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Tim Aeschliman,
Petitioner, 2 0 I w C C 0 0 0 9
VS. NO: 17 WC 06484

Charles River Laboratories Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issue(s) of accident and
causation, medical expenses and prospective medical care, temporary total disability and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 8, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

“Mpsia_ Efma, Poetho__

DATED:
JAN § ~ 2020 Maria Portela

0110519
Wr/

MEP/ypv
has J. Tyrrdéy -

Kathryn Doerries




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

AESCHLIMAN, TIM Case# 17TWC006484

Employee/Petitioner  A7WC033985
CHARLES RIVER LABORATORIES ING 20IWCC0009
Employer/Respondent

On 2/8/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation Comm1ss1on in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.65% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

5847 THE LAW OFFICE OF DAVID HUNT
235 NE PERRY AVE
PEORIA, IL 61603

0000 RUSIN & MACIOROWSKILTD
MARK COSIMINI

2506 GALEN DE SUITE 108
CHAMPAIGN, 1L 61821



D Injured Workers’ Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g)

STATEg ﬁ%ﬁ? %

COUNTY OF PEORIA [ ] Second Injury Fund (§(c)1 8)
' None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Tim Aeschliman Case # 17 WC 006484
Employee/Petitioner
V. Consolidated cases: 17 WC 033985

Charles River Laboratories, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party. -
‘The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city of Peoria, on
January 10, 2018.  After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed
issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational Diseases
Act?

D Was there an employee-employer relationship?

E] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

@ Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner‘é earnings?

[:] What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

S M Z0oTEUQW

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled fo any prospective medical care?
I. E] What temporary benefits are in dispute?

D TPD D Maintenance TTD
M. [:] Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

O. EI Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Tollfree 866/352-3033 Web site: www.iwce.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
This form is a true and exact copy of the current IWCC form ICArbDec19(b), as revised 2/10.
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On the date of accident, 10-31-2016, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this aileged accident was given to Respondent. _

Petitioner’s current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $49,870.60; the average weekly wage was $959.03.

On the date of accident, Petitioner was 28 years of age, single , with 0 children under 18,

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

ORDER

Petitioner failed to prove he sustained accidental injuries which arose out of and in the course of his employment for
Respondent.

Petitioner failed to prove his current condition of ill-being is causally related to the October 31, 2016 alleged work
accident. '

Petitioner’s claim for prospective medical care is denied.

Petitioner’s claim for the payment of TTD benefits is denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any. )

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and a

review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest of at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

- .- - 2/1/18

Signature of Arbitrator Date

FEB 8 - 018
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éTATEMENT OF FACTS

Petition.er was hired as a farm technician by Respondent in May 2006.
Respondent’s facility is a chicken farm utilized for the production of eggs.  Petitioner testified
Respondent’s facility includes 11 chicke.n houses with as many as 9,000 to 10,000 chickens per
house. Respondent’s facility could have as many as 100,000 chickens at a time.

Petitioner’s job duties include taking care of the chickens. He makes sure they are healthy
and have sufficient food and water. He also performs various testing of the chickens to ensure
their health.

Petitioner testified that one of the more difficult aspects of the job is culling roosters which
is necessary to maintain an appropriate population of the chickens.

Petitioner further testified that between June 20, 2016 and June 26, 2016 he culled
48 roosters. He described the process as severing the brainstem of the rooster from the rooster’s
brain. He also described the process as cervically dislocating the rooster.

Petitioner explained he holds the legs of the rooster in his left hand, and grabs the chicken’s
neck between his right index and right middle fingers. He then pulls downward on the chicken’s
head with sufficient force to sever the brainstem from the brain. Petitioner described the process
as a difficult procedure. He also testified culling 48 roosters in a short period of time is an
unusual amount.

Petitioner testified that after that week in June 2016, he had a lot of pain and was not able
to do as much. He went to see a physician at Ortho NY in Albany, New York. He underwent an
MRI arthrogram and was released to return to work at his regular job.

Petitioner testified his shoulder got worse, but he was still able to perform his job duties.
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Petitioner testiﬁed.he sustained a second accident October 31, 2016, He testified he was in
a chicken coop building a chicken pen. He was on the floor and he pulled himself up with his
right arm by grabbing on to a chicken perch which is a steel bar. As Petitioner was pulling
himself up, he felt a large pop and some pain in his right shoulder. He testified he had to leave
iminediately fo seek medical attention.

Petitioner testified he was having shoulder pain prior to the second accident, but he was
still able to perform his job duﬁes. However, after the second accident, he was unable to lift his
arm to perform the necessary job duties. Petitioner described the condition of his shoulder after
the second accident as having a lot of pain. Petitioner téstiﬁed he knew that he needed medical
attention. On direct exam, Petitioner testified he went back to Ortho NY where another MRI |
arthrogram was performed. Petitioner was allowed to return to work with restrictions, and
Respondent accommodated the restrictions.

Respondent terminated Petitioner’s employment January 18, 2017.

Petitioner returned to Illinois after he was terminated from his employment by Respondent.
He was evaluated by Dr. Brett Keller February 14, 2017. Petitioner testified that Dr. Keller
advised Petitioner to undergo surgery as soon as possible.

At trial, Petitioner testified he was still having trouble sleeping, and he could not raise his
shoulder above his head. He indicated he lacked mobility in his shoulder, and he was unable to
perform everyday tasks like he used to.

Petitioner further testified that when he saw Respondent’s examining physician, he
described the culling actions required as part of his job duties. He also testified he described the

rooster culling activities for Dr. Keller.
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On cross exam, Petitioner acknowledged the roosters were not very heavy for him.
The roosters weigh between 7 and 8 pounds, and Petitioner is 6 feet, 2 inches tall and weighs
250 pounds.

When asked about the number of roosters Petitioner culled, he acknowledged culling
22 roosters June 22, 2016 and not having -any problems as a result of those activities.
Petitioner then culled 20 additional roosters June 26, 2016, and he testiﬁeci that was when he
began having problems with his shoulder.

Petitioner denied experiencing a specific incident while culling roosters, rather, he felt kind
of sore after the culling activities June 26, 2016.

Petitioner tesﬁﬁed the culling of an individual rooster could take anywhere from
4.5 seconds up to 10-15 seconds depending upon how much of a struggle the rooster makes.
Petitioner estimated that it would have taken him about an hour to catch and cull 20 roosters
June 26, 2016.

When asked why he used his bad arm to pull himself up from the floor of the chicken coop
October 31, 2016, Petitioner indicated it was his only option because of the cramped space he
was 1.

When asked why he waited three weeks between the incident October 31, 2016 and his
next medical visit, Petitioner testified the delay was because he was swamped with work.
During those three weeks, Petitioner continued performing his regular job duties.

Petitioner denied telling Dr. Kaback that he experienced several years worth of shoulder
pain. Petitioner did acknowledge undergoing an MRI for his right shoulder in 2010. He testified

he had the MRI performed, because he did not think his shoulder was perfect after undergoing



surgery. His primary concemn seemed to be that .he did not have a full range of motion for his
backswing while golfing.

Petitioner also acknowledged that shoulder dislocations in the right arm were one of the
reasons for going back fo see the doctor in November 2016. Petitioner testified he was able to
self-reduce his shoulder dislocations and put them back in place. He would either push his
éhouider agéinst a wall, or he would pull on his shoulder against his body.

Petitioner also acknowledged he had not received any treatment for his right shoulder since
February 2017. He also indicated he has not made any attempts to return to work since being
terminated by Respondent.

During the remaining portions of Petitioner’s testimony, he talked about the shoulder
dislocations. He indicated he moved the shoulder back into its original place. He also described
the dislocations as meaning there was little to zero movement in the shoulder.

Petitioner testified that when he reduced the shoulder dislocations or subluxations, the joint
did not move, his shoulder mobility did not return, and his pain did not decrease.

With respect to Petitioner’s medical treatment, he underwent surgery on his right shoulder
several years before the first alleged accident date. Surgery was performed October 24, 2007
cénsisting of a debridement of a posterior labral tear and a subacromial decompression.
The diagnoses included a posterior labral tear and a right shoulder impingement syndrome.
(Px.6)

Dr. Keller gave Petitioner a full-duty release February 12, 2008. (Px.6)

Petitioner returned for an MRI of the right shoulder both on March 10, 2010 and

April 13, 2010. The report from March 10, 2010 indicates Petitioner had a tiny
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subacromial-subdeltoid bursal effusion and a mild synovial hypertrophy of the acromioclavicular
joint. (Px.6)

The report from the April 13, 2010 MRI indicates there was no evidence of a rotator cuff
tear. Petifioner did have marrow edema at the distal clavicle which was thought to possibly be
related to a fracture. Clinical correlation with a history of frauma was recommended. (Px.6)

Following the rooster culling activities June 26, 2016, Petitioner reported to Dr. Kaback at
Ortho NY July 1, 2016. The history form indicates Petitioner was being seen for right shoulder
pain. The treatment note indicates Petitioner was engaged in repetitive pulling-type work over
the past several weeks, and he noticed a lot of popping and grinding pain in the right shoulder.
(Px.4)

An MRI arthrogram was performed July 26, 2016. The study revealed anterior and
posterior labral tears with a paralabral cyst at the posterior labrum. Additionally, fluid was
identified which was thought to be consistent with a ganglion cyst, (Px.4)

Petitioner continued working in his regular capacity. - He returned to see Dr. Kaback
November 22, 2016 which is about three weeks after the reported incident from
October 31, 2016. Petitioner provided a history of culling roosters in June 2016 which involved
the extension of the right shoulder. Petitioner indicated he had immediate pain in his right
shoulder. He also told Dr. Kaback he had two dislocations of the right shoulder since the
previous visit with one occuiring the previous day and with one occurring in his sleep.
Petitioner told Dr. Kaback he was able to self-reduce each of the dislocations. No history of the

October 31, 2016 incident was provided to Dr. Kaback. (Px.4)
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~ On exam, Dr. Kaback did not identify any instability, but he still diagnosed Petitioner with

right shoulder anterior instability. He imposed a restriction of no repetitive use with th_e right
arm. {Px.4)

On December 27, 2016, another MRI arthrogram was performed of Petitioner’s right
shoulder. The report indicates there is a more extensive anterior labral teﬁr, and the posterior
labral tear was stable. The par.alabral cyst on the posterior side of the labrum was enlarged.
Similarly, the ganglion cyst was enlarged. (Px.4) |

When Petitioner retume.d to see Dr. Kaback January 4, 2017, he advised he had three right
shoulder dislocations since the previous evaluation with one of the dislocations occurring in his
sleep. Petitioner was still working in a full-time capacity as of that office visit. (Px.4)

On exam, no atrophy was id_ent_iﬁed in the right shoulder or right upper extremity.
Dr. Kaback recommended surgery for the anterior/inferior labral tear. For his progress report,
Dr. Kaback indicated thére was no temporary impairment. (Px.4)

When Petitioner returned to Ilhnois, he was evaluated by Dr. Brett Keller
February 14, 2017. Petitioner provided a history of re-injuring his right shoulder June 26, 2016
while working on a farm. He reportedly pushed himself off the floor and felt a pop in his right
shoulder. Petitioner told Dr. Keller that as he continued working around the farm, his pain igvel
increased to the point where he was unable to lift his arm above his head. (Px.6)

Petitioner advised Dr. Keller that he dislocated his shoulder a few times, but he was able to
relocate the shoulder on his own with severe pain. Dr. Keller recommended surgery on the right
shoulder. (Px.6)

At the request of Respondent, Petitioner was evaluated by Dr. Scott Sagerman

May 18, 2017. Petitioner provided a history to Dr. Sagerman of culling about 400 roosters
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during June 2016. He also indicated that on June 26, 2016, he felt a pop and pain in his right

shoulder and was then unable to use his arm. (Rx.4, Dep. Ex.2)

Petitioner described the procedure of culling roosters as requiring forceful use of the right
arm to perform a cervical dislocation. Petitioner also told Dr. Sagerman that beginning in
November 2016, his shoulder started dislocating, and he put it back in place himself six times.
(Rx.4, Dep. Ex.2)

Addit‘ionally, Petitioner reported that in December 2016, he felt increased pain in his
shoulder when pulling himself up from the floor in a chicken house. (Rx.4, Dep. Ex.2)

Dr. Sagerman diagnosed Petitioner with a right shoulder labral tear with instability.
He was uncertain as to the cause of the condition. (Rx.4, Dep. Ex.2)

After reviewing additional information including a job description and Dr. Keller's
deposition testimony, Dr. Sagerman rendered an opinion that Petitioner’s work activities would
not have caused or aggravated Petitioner’s right shoulder condition. (Rx.4, Dep. Ex.3)

Both Dr. Keller and Dr. Sagerman testified by way of evidence deposition.

Dr. Keller testified September 1, 2017, (Px.7)

Dr. Keller is an orthopedic surgeon. (Px.7, p.3) He evaluated Petitioner on
February 14, 2017. (Px.7, pp.4-5)

Petitioner provided a history to Dr. Keller of re-injuring his right shoulder when he was
pushing himself off a floor and felt a pop in his right shoulder. (Px.7, p.5) Petitioner further
reported to Dr. Keller that his right shoulder got worse with activities, and he was unable to lift

his arm. He also reported he dislocated his shoulder a few tunes, but he was able to relocate the

shoulder with severe pain. (Px.7, p.5)



Dr. Keller indicated he performed surgery on Petltloner s nght shoulder October 24, 2007
for a posterior labral tear. He then allowed Petitioner to return to work with no restrictions
February 12, 2008. (Px.7,p.7)

Dr. Keller had not seen the medical records from Ortho NY. He only reviewed the MRI
films from December 27, 2016. He interpreted the films to show an anterior and posterior labral
tear with a par.alabral cyst with no evidence éf arotator cufftear. (Px.7,p.8)

Dr. Keller acknowledged the language on the December 2017 MRI report in that it noted
the anterior labral tear was more extensive, but he had not reviewed the films from July 26, 2016
to compare the changes. (Px.7, pp.9-10) |

Dr. Keller testified his clinical exam was consistent with the MRI findings. (Px.7, p.10)
Dr. Keller diagnosed Petitioner with the labral tears and a cyst as well as both anterior and
inferior instability. He recommended an arthroscopic procedure to debride or possibly repair the
torn labrum. He also recommended a subacromial decompression and a distal clavicle excision.
(Px.7,p.11) |

Dr. Keller took Petitioner off work as of February 14, 2017. He testified he has not seen
Petitioner since February 14, 2017. (Px.7, p.12)

Counsel for Petitioner provided a hypothetical question to Dr. Keller including the history
of Petitioner having to cull 40-50 roosters which was when the shoulder first began hurting.
(Px.7, p.13) The hypothetical also indicated Petitioner’s symptoms started after performing the
culling activities for a week or two. Counsel for Petitioner also provided a history of Petitioner

pulling himself up in the chicken coop. (Px.7, p.14)



Dr. Keller testified the culling maneuver could potentially cause a shoulder issue due to the
force and repetition which was based upon Petitioner culling 40 roosters in a period of two days.

(Px.7,p.15)

Dr. Keller also testified the pulling up incident was consistent with worsening the labral
tear as noted on the second MRI. (Px.7, p.15)

On cross exam, Dr. Keller acknowledged Petitioner was a weightlifter, and he did not know
whether Petitioner used proper form when lifting weights. (Px.7, pp.17-19)

When asked about the paralabral cyst, Dr. Keller testified it could have been there for
several weeks, or it could have been in Petitioner’s right shouldér for - several years.
(Px.7, pp-19-20)

When asked about the history provided by Petitioner, Dr. Keller testified the act of pushing
up off a floor was different than the history provided by Petitioner’s counsel. He also testified
that pushing up off the floor would probably not cause a labral tear. (Px.7, p.20)

However, when the shoulder dislocates, it is typical for the labrum to tear. Dr. Keller
conceded the three dislocations described by Petitioner would potentially explain the torn
labrum. Dr. Keller further indicated that if Petitioner’s right shoulder dislocated while he was
sleeping, that suggests a considerab1¢ amount of instability. The surgery recommended by
Dr. Keller was to stabilize the shoulder, (Px.7, p.22)

Dr. Keller indicated the dislocations described by Petitioner may not have been true
dislocations but were more likely subluxations. He acknowledged the incidents described by
Petitioner could have been true dislocations especially if Petitioner had significant instability.

(Px.7, pp.22-23) Dr. Kéller further acknowledged that if Petitioner was suffering from
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dislocations or subluxations while sieeping, that would be consistent with s1gmﬁcant instability.

(Px.7, p.23)

Dr. Sagerman testified by way of evidence deposition October 24, 2017. (Rx.4)

Dr. Sagerman is an orthopedic surgeon who specializes in upper extremities. He performs
shoulder surgeries on a regular basis. (Rx.4, pp.4-5)

Dr. Sagerman performed an IME at the request of Respondent May 18, 2017. (Rx.4, p.5)

Pefitioner provided a history of culling 400 roosters duﬁng the month of June. He further
reported that on June. 26, 2016, he was culling roosters and felt a pop in hié right shoulder.
Petitioner also indicated he was then unable to use his right arm after the pop occurréd.
(Rx.4, p.6)

Petitioner told Dr. Sagerman that the culling procedure required the forceful use of the right
arm to perform a cervical dislocation of the roosters. (Rx.4, pp.6-7)

Petitioner also reported to Dr. Sagerman that in November 2016, his right shoulder started
dislocating. Petitioner indicated he put the shoulder back in place himself on six occasions.
He then reported he experienced increased pain in December 2016 when pulling himself up off
the floor. Petitioner complained of pain and popping in his right shoulder at the time of the IME.
(Rx.4,p.7)

On exam, Dr. Sagerman noted Petitioner’s muscle contour was nommal and symmetric.
Petitioner’s range of motion was limited, and he complained of tenderness in the anterior
glenohumeral joint and in the subacromial region. Petitioner also showed apprehension with
passive range of motion. Rotation strength was grossly normal with give-way weakness and

guarding. (Rx.4, p.8)

10
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Dr. Sagerman rendered an opinion that the MRI findings were consistent with tears of the
glenoid labrum. He diagnosed Petitioner with right shoulder labral tears with instability.
He further indicated surgery would be a reasonable option. He did not believe Petitioner needed
to have any restrictions imposed on his activities. (Rx.4, p.9)

Following the IME, Dr. Sagerman reviewed additional materials including the treatment
records from Dr. Kaback and Petitioner’s job description. He noted the history provided to
Dr. Kaback was that Petitioner had several years worth of shoulder pain. The job duty
information provided to Dr. Sagerman revealed Petitioner culled 53 roosters during June 2016.
(Rx.4, p.10)

Dr. Sagerman concluded that causation was undetermined, but Petitioner’s work activities
would not have caused the labral tear or instability in the absence of a significant frauma to the
shoulder. He did not believe there was any cauéal relationship between the right shoulder labral
tear with instability and the claimed work accidents. (Rx.4, p.11)

Dr. Sagerman also testified that after reviewing Dr. Keller’s deposition transcript, his
opinions did not change. He did not believe the culling of roosters would cause or aggravate
Petitioner’s right shoulder condition. Similarly, he did not believe Petitioner pulling himself up
would cause or aggravate the condition. (Rx.4, p.13)

When explaining his causal connection opinion, Dr. Sagerman testified the mechanism of
culling roosters is not of the magnitude of trauma that would cause or aggravate the condition in
Petitioner’s shoulder. He furthef explained Petitioner’s job activities did not result in the
worsening of his condition. (Rx.4, pp.13-14)

On cross exam, Dr. Sagerman further explained that a person cannot apply enough force to

cause a labral tear or dislocate his own shoulder. (Rx.4, pp.16-17)

11
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At the conclusion of Petitioner’s téstimony at trial and the submission of each party’s

exhibits, the Arbitrator took the matter under advisement.

CONCLUSIONS OF LAW

In support of the Arbitrator’s Decision relating to (C), Did an accident occur that arose
out of and in the course of Petitioner’s employment by Respondent?, the Arbitrator makes the
following findings:

Petitioner alleged he sustained injuries to his right shoulder as a result of his job duties June
26, 2016. Those allegations are set forth in case number 17 WC 033985, This case involves an
alleged aggravation of the shoulder injury as a result of an incident which occurred October 31,
2016. Petitioner alleges he was in a confined space building a chicken coop, and he attempted to
pull himself up with his right arm. He grabbed a perch which is a steel bar, and he pulled
himself up with his previously injured right arm.

At trial, Petitioner testified he experienced immediate and severe pain, and he knew he
needed to obtain immediate medical treatment.

Petitioner did not receive treatment for about three weeks. He testified that he was still
performing his regular job duties, and he was too swamped with work to go to the doctor.

When Petitioner saw Dr. Kaback November 22, 2016 which is about three weeks after the
October 31, 2016 incident, he did not provide a history of the October 31, 2016 incident.
He only provided a history of culling roosters in June 2016 and also of experiencing two
shoulder dislocations since the previous visit with the doctor July 1, 2016. Petitioner reported
that cne dislocation occurred the previous day (November 21, 2016) and one occurred in his

sleep. Petitioner told Dr. Kaback he was able to self-reduce each of the dislocations.

12
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Petitioner never told Dr. Kaback about anything which occurred October 31, 2016.

When Petitioner returned to see Dr. Kaback January 4, 2017, he again talked about
shoulder dislocations, but no mention was made of Petitioner pulling himself up and worsening
his right shoulder condition.

Petitioner’s next medical visit was with Dr. Keller February 14, 2017. Petitioner provided
a history of pushing himself off the floor and feeling a pop in his right shoulder. He did not
provide any history of the rooster culling activities June 26, 2016 or of an incident where he
pulled himself up off the floor.

During his evidence deposition, Dr. Keller conceded that the history provided by Petitioner
was different than the history contained in the hypothetical questions posed by Petitioner’s
attormey.

Even though Petitioner did complete an accident report, the complete lack of any reference
to the October 31, 2016 incident to the medical providers cannot be overlooked. The treatment
provided to Petitioner for his right shoulder was never for any injury sustained October 31, 2016,

Here, Petitioner never provided a history of the October 31, 2016 incident to his treating
physicians. In fact, the mechanism of injury provided to Dr. Keller was exactly the opposite of
the mechanism testified to by Petitioner.

With Petitioner not providing a history of the alleged accident October 31, 2016 to any of
his treating doctors, it is clear he was not seeking treatment for any injury sustained as a result of
that alleged incident. Consequently, the Arbitrator finds Petitioner failed to prove he sustained
accidental injuries as a result of the described incident October 31, 2016. The Arbitrator
concludes Petitioner failed to prove he sustained accidental injuries which arose out of and in the

course of his employment for Respondent as a result of the described incident October 31, 2016.

13
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In support of the Arbitrator’s Decision relating to (F), Is Petitioner's current condition of ill-
being causally related to the injury?, the Arbitrator makes the following findings:

~ The Arbitrator adopts and incorporates herein the findings set forth in Section (C) above.

With respect to the medical opinions, Dr. Keller testified the October 31, 2016 incident
described to him By Petitioner’s counsel during his evidence deposition would be an unlikely
cause of a labral tear. (PX 7 at 21) He said rather reluctantly that the act of pushing himself off
the floor probably just aggravated the condition. (Id at 16)

The Arbitrator finds thaf Dr. Sagerman basically agrees with Dr. Keller. He testified that
the act of pulling himself up off the floor with his right hand and arm would not be sufficient to
cause or aggravate a tom labrum or an unstable shoulder.

Finally, Petitioner waited over three weeks to seek medical care and when he did, on
November 22, 2016, he failed to tell his doctor about the event. (PX 4)

Based upon the foregoing, the Arbitrator finds Petitioner failed to prove his current
condition of ill-being is causally related to the October 31, 2016 alleged work accident in that
there is no credible evidence to support a conclusion that the right shoulder condition was caused
or aggravated by the October 31, 2016 incident.

In light of the above conclusions, all other issue are moot.

14
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§3(g))
COUNTY OF PEORIA ) [ I Reverse [ ] second Injury Fund (§8(¢)18)
l:i PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Tim Aeschliman,
Petitioner, 2 0 I W C C 0 0 1 0
VS. NO: 17 WC 33985

Charles River Laboratories Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner and
Respondent herein and notice given to all parties, the Commission, after considering the issues of
accident and causation, medical expenses and prospective medical care, temporary total
disability and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 8, 2018 1is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
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Page 2

expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $32,800.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: AN 6.~ 2020 “Mpaa_ Efana %dd“——

0110519 Maria Portela
MEP/ypv e
049

s o

Thomas J. Tyrre‘ﬁ

DISSENT

I respectfully dissent from the majority opinion because Petitioner has failed to prove by a
preponderance of evidence that he sustained accidental injuries under a repetitive trauma theory
and that his condition of ill-being 1s causally related to his work activities of June 26, 2016.

The claimant has the burden of proving, by a preponderance of the evidence, that he suffered a
disabling injury that arose out of and in the course of his employment. Included within that burden
of proof is that his current condition of ill-being is causally connected to a work-related injury.
Sisbro, Inc. v. Industrial Comm'n., 207 111.2d 193, 797 N.E.2d 665, 278 lll.Dec 70 (2003). A
claimant who alleges injury based on repetitive trauma must show that the injury is work related
and not the result of the normal degenerative aging process. Peoria County Belwood Nursing Home
v. Industrial Comm 'n., 115 111.2d 524, 530, 505 N.E.2d 1026, 106 11.Dec. 235 (1987). A claimant
who seeks an award of benefits under a repetitive trauma theory is held to the same standard of
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proof as a claimant seeking benefits for a sudden, traumatic injury. Durand v. Indus. Comm'n., 224
111.2d 53, 64 (2006). In repetitive trauma cases, the claimant generally relies on medical testimony
establishing a causal connection between the work performed and claimant's disability. Nunn v.
Industrial Comm'n., 157 TlLApp.3d 470, 477, 510 N.E.2d 502, 109 Iil.Dec 634 (1987). “In those
cases where the courts sustained a theory of repetitive trauma, the claimant in each one
conclusively established a repetitive job task. In each case, the claimant performed the same task
in a repetitive fashion on a daily basis.” Williams v. Industrial Comm’n, 244 1ll. App. 3d 204, 211,
614 N.E.2d 177, 181, 185 IIl. Dec. 43, 47 (1* Dist. 1993).

In this case, Petitioner had an extensive pre-existing condition requiring right shoulder arthroscopy
with debridement of a posterior labral tear and a subacromial decompression in 2007. (RX4) After
discharge from care, Petitioner resumed weight lifting activities. (PX7, p. 18) Approximately three
years later, Petitioner’s right shoulder was interfering with activities of daily living and he sought
medical care. (T. p. 40) Petitioner underwent two MRI scans because he felt his shoulder was not
perfect. Petitioner, a self-described avid golfer, testified he did not have full range of motion when
executing his golf swing and his back swing. (T. p. 40) On May 25, 2010, Dr. Keller noted
Petitioner reported right AC joint pain resolved after receiving an injection on a previous visit and
he may return to work without restrictions. (PX6) Petitioner provided a history of several years of
shoulder pain to Dr. Kaback on November 22, 2016. (PX4)

Dr. Sagerman, Respondent’s IME, testified Petitioner had a structural injury in 2007 necessitating
surgery. Further, he opined the labral tear detected in 2007 could cause a shoulder to dislocate.
(RX4, p. 7) Petitioner told his treating physician, Dr. Kaback, he had two dislocations between
June and a November 22, 2016, visit and, notably, one occurred while he was sleeping. (T. p. 41)
However, at arbitration, Petitioner testified he did not have any shoulder dislocations between
June, 2016 and October, 2016. (T. p. 50) He testified it was after October 31, 2016, when he was
pushing himself off the floor, when his right shoulder started to dislocate. (T. p. 41) Petitioner filed
claim 17 WC 6484, concerning this October 31, 2016 work-related accident, which was
consolidated with the present case. That case was found non-compensable and Petitioner appealed.
Petitioner also advised his treating physician that since November, 2016, his right shoulder has
been dislocating a lot and he reduced it himself 6 times. Petitioner testified that when his shoulder
dislocated, he was able to put it back into place by pushing his shoulder up against a wall. (T. p.
42) Petitioner’s testimony shows his shoulder dislocations occurred spontaneously and without
incident and reflects the effects of a longstanding pre-existing condition.

The MRI arthrogram performed on July 26, 2016, revealed anterior and posterior labral tears, the
posterior labral tear associated with a para labral cyst, and another fluid collection was noted
extending into the region of the suprascapular and spinoglenoid notch area, felt to be consistent
with a ganglion. (PX4) Dr. Keller admitted the presence of the para labral cyst indicated the labral
tear was potentially pre-existing and could have potentially been present for several years. (PX 7,
p. 20)
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Irrespective of any culling activity at work, Petitioner and Respondent’s medical experts, Drs,
Keller and Sagerman, opined dislocations typically cause labrum tears to occur. Dr. Keller
conceded that the three dislocations described by Petitioner could potentially explain the torn
labrum. (PX7, p. 22) Also, because one of the dislocations occurred while Petitioner was sleeping,
it shows there was considerable instability in the shoulder. (PX7, p. 22) Dr. Sagerman testified that
the worsening of the labrum tear as shown on the December 27, 2016, MRI happened after the
dislocations which put additional strain on the labrum. (RX4, p. 19)

Based on the foregoing, Petitioner has failed to prove his condition is causally related to his work
activities.

Dr. Sagerman further testified that the procedure for culling roosters, in this case cervical
dislocation, would not cause or aggravate the Petitioner’s right shoulder condition. (RX4, p. 13)
Specifically, in the absence of a significant trauma, the Petitioner’s work activities would not cause
or aggravate a labral tear. (RX4, p. 13) Dr. Sagerman was posited a hypothetical question that
asked him to assume Petitioner had to use a great deal of force to perform the cervical dislocation,
he performed it 53 times in June, and had no symptoms before but symptoms after, would the
condition of the shoulder be causally related to the activity. Dr. Sagerman testified that the activity
described would not be enough force to cause a labral tear or dislocate a person’s shoulder. Further,
there was no connection between the mechanism of injury to the pathology detected on the MRI.
Dr. Sagerman’s opinion was based on his physical examination, his review of Ortho New York/Dr.
Kaback’s treating records, his review of a written job description that indicated Petitioner culled
53 roosters during the month of June, his review of both recent and past radiological images of
Petitioner’s right shoulder, review of Dr. Keller’s treating records from 2007 and 2010 as well as
Dr. Keller’s evidence deposition testimony. (RX4)

Reliance on Dr. Keller’s causation opinion is misplaced. First, Dr. Keller’s medical records state
Petitioner reinjured his right shoulder on June 26, 2016, as a result of pushing himself off the floor
while working on the farm. (PX6) Dr. Keller testified this action would not cause a labral tear.
(PX7, p. 20) Second, the medical records do not reference any repetitive activity or culling activity
as the cause of Petitioner’s right shoulder complaints. (PX7, p. 21) Thus, his causation opinion
causally relating the right shoulder condition to the culling activity, specifically cervical
dislocation, is not supported by his own records.

Third, Dr. Keller was given a hypothetical question based on facts not in evidence. Dr. Keller was
asked to assume Petitioner’s culling activity required a very difficult heavy maneuver as far as
force and he did that for a week or two before his symptoms started. Dr. Keller admitted on cross-
examination it usually takes “a pretty significant force or trauma” to cause Petitioner’s shoulder
condition. But Petitioner did not testify his activity involved significant force or was a very difficult
heavy maneuver. In fact, Petitioner testified he did not know how many pounds was used to
perform the activity. (T. p. 22) Notably, the evidence shows the chickens weighed 5-7 pounds and
Petitioner stood 6°2” tall and weighed 250-260 pounds. Additionally, Petitioner never testified he
performed this activity for one to two weeks before symptoms became manifest. Finally, Dr. Keller
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admitted that it was difficult to say if the culling impacted the front or the back of the shoulder.
“It’s just a forceful maneuver of the shoulder that is likely—could potentially injure something in
the shoulder.” (PX7, p. 24) He couldn’t say if' it involved the front, the back or the rotator cuff. Dr.
Keller’s opinion was based on assumptions and conjecture as to force, weight, repetition, and
location.

The credible medical evidence shows the employment tasks did not present sufficient force to
cause Petitioner’s right shoulder condition.

Based on the foregoing, I find Petitioner has failed to prove by a preponderance of the evidence
that he sustained a compensable accident under a repetitive trauma theory and that his current
condition of ill-being is related to the accident of June 26, 2016. Consequently, I would also vacate
the TTD award for the period of January 18, 2017, through January 10, 2018, and the award for
prospective medical related to the right shoulder.

Kathryn A. Doerries
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On 2/8/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.65% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

5847 THE LAW OFFICE OF DAVID HUNT
245 N EPERRY AVE
PEORIA, IL 61603

0000 RUSIN & MACIOROWSKI LTD
MARK COSIMINI

2506 GALEN DR SUITE 108
CHAMPAIGN, 1L 81821



201w000010
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PRV EE [ injured Workers’ Benefit Fund (§4(d))

)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF PEORIA } [:l Second Injury Fund (§8(e)18)

& None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
TIM AESCHLIMAN Case # 17 WC 033985
Emgployee/Petitioner . ‘
v. Consolidated cases: 17 WC 006484
CHARLES RIVER LABORATORIES, INC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable DOUGLAS MCCARTHY, Arbitrator of the Commission, in the
city of PEORIA, on 01/10/2018. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

> Is Petitioner's current con&ition of ill-béing causally related to the injury?
D What were Petitioner's earnings?

[:I What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

H!“EQWFHUOUU

L__I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. [X Is Petitioner entitled to any prospective medical care?

L. @ What temporary benefits are in dispute?
[]TPD [} Maintenance TTD
M D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?
O. D Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwce.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, 06/26/2016, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the-year preceding the injury, Petitioner earned $49,870.60, the average weekly wage was $959.05.

On the date of accident, Petitioner was 28 years of age, single with 0 dependent child.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(b) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $639.36/week for 51 1/7 weeks
commencing 01/18/2017 through 01/10/2018, as provided in Section 8(b) of the Act.

Further, the Respondent shall authorize and pay for the Arthroscopic procedure recommended by both treating
physicians. '

In no instance shall this award be a bar to subsequent hearing and determination of any additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

2/1/2018
Signature of Arbitrator Date

ICAIbDecI9(b) FEB 8 - 2018
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ATTACHMENT TO ARBI_TRATOR’S DECISION
Tim Aeschliman v. Charles River Laboratories, Inc.

IWCC No.: 17 WC 033985

Consolidated with 17 WC 006484

In support of the Arbitrator’s decision regarding (C) Did an accident occur that
arose out of and in the course 6f Petitioner’s employment by Respondent? And (F)-
was the Petitioner’s condition of ill being causally related to his work activity, the
Arbitrator notes as follows:

The Petitioner is alleging a right shoulder injury due to repetitive trauma. In those
cases, the issues of whether there was an accident arising out of the employment and
causation are analyzed as one.

The Petitioner testified at Arbitration that he was employed by the Respondent,
Charles River Laboratories, Inc. as a farm technician. The Petitioner stated that the farm
in question was a chicken farm designed to produce eggs on a méssive scale. He testified
that there were approximately eleven chicken houses and that each housed approximately
10,000 chickens. His job was to make sure that the chickens assigned to him were taken
care of. The Petitioner testified that one of those duties included making sure that the
balance between the roosters and the hens in any particular house was maintained. If this
ratio became unbalanced, it was his job to restore that balance by lessening or culling the
appropriate number of roosters in said coop. The Petitioner testified that in the weeks
leading up to June 26, 2016 there was such an imbalance and, in the week or so leading

up to June 26, 2016 he had to cull approximately 48 roosters. The Petitioner testified that
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the process of culling these roosters involved severing the brain stem of the rooster by

cervical dislocation. The Petitioner describing this culling process by stating that he
would hold the rooster’s feet in his left hand and place the rooster’s neck between the
index and middle fingers of his right hand. He would then pull downward with his right
arm away from the rooster’s feet until he felt the rooster’s brain stem separate and its
neck cervically dislocate. The Petitioner testified that this was a difficult maneuver and
that he was used a great deal of force in order to accomplish it. Petitioner testified that the
number of roosters culled between June 20 and 26, 48, was a higher number than usual.
The Petitioner testified that on June 26, 2016, he spent about one hour culling 20 roosters.
He said after that day, he began to experience pain and discomfort in his right shoulder.
The Petitioner filled out a First Report of Accident and Injury on June 27, 2016 stating
that he had reinjured his right shoulder that he had previously had a surgery on as a result
of culling roosters (Petitioner’s Exhibit 1). The Petitioner first sought medical treatment
from Ortho NY on July 1, 2016 where he told the treating physician that he was
performing repetitive pulling type work and injured his previous repaired right shoulder.
At that time an MRI Arthrogram of the right shoulder was ordered. This test, performed
on July 26, 2016, showed that the Petitioner has suffered Anterior and Posterior Labral
Tears.

The Petitioner testified that despite these findings, he returned to work for the
Respondent performing his regular job duties. He further said that his shoulder pain got
worse as he performed his job. The Petitioner then testified that on October 31, 2016
while builﬁing a chicken pen, he was pulling himself up from the floor with his right arm

using a steel bar and felt a large pop and pain in his right shoulder. Once again, the
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Petitioner immediately filled out a First Report of Accident and Injury for the
Respondent. In this form, he stated that he was building a pen for an upcoming Pre Lay
and was using a perch to pull himself up from the floor with his already injured shoulder
and felt a pop in his shoulder. (Petitioner’s Exhibit 2).

The Petitioner ohce again followed up for medical treatment with Ortho NY on
October 22, 2016. Once again an MRI Arthrogram was ordered. This was performed on
December 27, 2016 and said test found a more extensive Anterior Labral Tear than was
previously identified in the July 26, 2016 test. Following this test, the physician at Ortho
NY recommended that he undergo an arthroscopic repair to his right shoulder.

The Respondent called no witnesses to dispute the Petitioner’s testimony
regarding these occurrences. The Petitioner’s testimony is corroborated by the incident
reports filled out immediately following the injuries.

The Petitioner festified at Arbitration that for unrelated reasons, his employment
with the Respondent was terminated effective January 18, 2017. Prior to that date, the
Respondent had been accommodating the light duty restrictions placed on him by Ortho
NY of no .repetitive overuse of his right arm and desk work only. (Petitioner Exﬁibit 4).
The Petitioner testified that he had mitially began wérking for the Respondent in lilinois,
where all his family resided, and had only recently tra:nsferred out to the New York
facility. Once he was terminated from his employment, the Petitioner testified that he
moved back to the Illinois area. The Petitioner testified £hat he then sought treatment
from Dr. Brett Keller, an orthopedic surgeon practiéing in Bloomington, Illiridis. Dr.

Keller’s notes and deposition were admitted into evidence. He had previously done
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surgery on the Petitioner’s right shoulder on October 24, 2007, performing a debridement

i

of a posterior labral tear and a subacromial decompression. (PX 6)

The Petitioner first saw Dr. Keller for these new problems on February 14, 2017.
After reviewing the previous testing done in New York, it was Dr. Keller’s opinion that
the Petitioner was suffering from an Anterior-Posterior Labral Tear with a Para labral
Cyst and with no Rotator Cuff Tear. (Petitioner Exhibit 7, p. 8). Dr. Keller testified that
the Petitioner symptoms were consistent with the findings on the MRI Arthrograms and
recommended that the Petitioner undergo a right shoulder arthroscopy with Labral
Debridement versus repair, a sub acromial decompression and a distal clavicle excision.
(Petitioner Exhibit 7, p. 10-11). Dr. Keller was then given an extensive hypothetical
consistent with the Petitioner’s testimony at Arbitration, and was then asked, if said facts
were proven at Arbitration, whether he believed that the culling motion which the
Petitioner had to perform 40-50 times shortly before he began treating were responsible
for the tears which were seen on the MRI. Dr. Keller responded:
“Assuming that the motion is like you showed me where you’re pulling away, pulling
down and it does require a significant force... I think that certainly is a maneuver and

action that could potentially relate — you know, cause his shoulder issue just due to the
force and the repetition.” (Petitioner Exhibit 7, p. 14-15).

Dr. Keller was then asked if the second accident, wherein the Petitioner was
pulling himself up from a prone position on the floor by using a bar was a mechanism
consistent with the worsening that he saw on the second MRI. He testiﬁéd that the act of
pushing himself off the floor was unlikely to have caused a torn labrum. He said that the
Petitioner pulling himself up probably just aggravated the mjury. (PX 7 at 21, 16)
Finally, Dr. Keller was asked whether or not these incidents have caused the need for the

surgery which Dr. Keller had recommended. Dr. Keller responded:
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“My opinion that his injury is related to his accident or issue at work that he’s described
assuming what you’ve told me is true.” (Petitioner Exhibit 7, p. 16).

A.t.the. reéuest of .t.he Resﬁohdent, thé Petitionef was examined by Dr. Scott
Sagerman. | ft was Dr Sagennan’s opiﬁion that the Petitidner’s cﬁrrent condition of ill-
being was ﬁot casﬁaﬂy réléted to the work activities. Dr. Sageﬁnéli felt that in the
absence. ofa sigﬁiﬁcant tféurha, the Petitionef’s work activities wc;uld not c;ause a_Labrai
tear. Dr. Sagerman opined that the prqcedure of culli:dg roostefs was.not a sigxliﬁéant
enough traurrie.t' to caﬁse the .Lab.ural tear. Dr. Sagermén wént bn fo staté that he did not
believe the Pet;tibi.l:er’s: secdnd accident, where he pulled hirﬁself ﬁp off the'.ﬂoor using
the steel bar .was caﬁsétive bécause the tearé haa already been dézﬁohstrated ona pfevious
MRI. (Respondéﬁt’s Exhibit 4, p. 11-13). On cross éxamiﬁatioh, Dr. Sagermén was
asked whether fhe second accident caused ‘;he worsening of the Petitioner’s shoulder
which was demonstrated between the two dlfferent MRI Arthrograms taken. Dr.
Sagerman opmed that it dld not and, that it was his oplmon that the dislocations that the
Petxtzoner described were respons_lble for the worsening. When Dr. Sagerman was
inf.orme.d. that the Petitioner’s testimony would be that said dislocations did not oécur
untii after the second accident, Dr. Sagerman stated that that would not change his
opinions. (Respondent’s Exh1b1t 4, p. 18 21) Dr. Sagerman then reluctanﬂy agreed that
the Labral tears found in 2016 were not present in the Petitioner’s last MRI taken in
2010. Dr. Sagerman then re1te,1ated that he did not feel the culhng motion was a
significant enough fofce to cause Labral tears. Dr. Sagerman then testifted that Whﬂe it
would have to be something more fraumatic then the culling, he had no hlstory of any
other incidenté or accidents up .until the culling that would explain how the Petitioner

developed the Labral tears found on MRI. (Respondent’s Exhibit 4, p. 22-24).
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Based upon the foregoing, the Arbitrator finds that the opinions of Dr, Keller are
more persuasive than those of Dr. Sagerman. Dr. Keller’s testimony regarding causation
is consistent with the Petitioner’s testimony at Arbitration, namely that his problems
began after the culling motions necessary as part of his job duties leading up June 26,
2016. As stated above, Dr. Keller felt the force and repetition invélved mm the culling
process provided the basis for his opinions.

While Dr. Sagerman testified (;learly in his deposition that the act of culling the
roosters was not of the magnitude of trauma that would cause or aggravate the injury, the
Arbitrator questions how he arrived at that opinion. Dr. Sagerman initially saw the
Petitioner for a Section 12 examination at the request of the Reépondent. In his initial
report, dated May 22, 2017, he agreed that the Petitioner had a torn labrum. He also
reviewed the medical records from the Petitioner’s earlier shoulder care from 2007
through 2010. He said that there was no indication of any ongoing treatment for the
shoulder after 2010. With respect to causation, Dr. Sagerman said that he “ would like to
view a demonstration of the culling process to confirm the mechanism of injury...” (Dep.
X 2,RX 4)

The doctor then authored a second report dated July 12, 2017, after being
provided additional information by the Respondent. In the report, Dr. Sagerman writes
that he had received a job description along with information as to the number of roosters
culled by the Petitioner. He also writes, however, that there was no description of the
physical demand for culling roosters, something which he had requested in his earlier

report. Despite not having this information, the doctor wrote that the performance of the
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patient’s work activities would not cause a labral tear or shoulder instability. (Dep X 3,
RX 4)

While Dr. Sagerman later reiterated his opinions on causation in both a written
note and during his deposition, the Arbitrator finds those opinions to lack credibility. He
wrote that he needed a demonstration to give his opinion. The Respondent then sent him
some materials but not a demoﬁstration. With only that information, how was he able to
provide his causation opinion, found in his second report?

Dr. Sagerman also implied in his deposition that the Petitioner’s injuries were
somehow related to his prior shoﬁider injuries referred to above. He testified that the
~ Petitioner had a prior structural injury and had continued pain, suggesting the new
patholdgy came on between 2010 and 2016. (RX 4 at 11-12) This testimony contlicts
with the doctor’s initial report. After reviewing all of the medical records, he wrote that
there was no indication of any ongoing shoulder symptoms after his release in 2010.
(Dep. X 2,RX 4)

Based upon the above evidence, the Arbitrator finds that the work activity
engaged in by the Petitioner culling roosters between June 20 and 26, 2016 was an
accidental injury arising out of his employment which was causally related to his present
condition of ill being.

in support of the Arbitrator’s decision regarding (K) Is Petitioner entitled to any
prospective medical care?, the Arbitrator notes as follows:

Having found that the Petitioner did sustain an accident which arose out of and in
the course of his employment with the Respondent, and having further found that the

Petitioner’s current condition of ill-being is causally related to said accidents, the
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Arbitrator hereby finds that the surgery recommended by both the doctor from Ortho NY
and Dr. Brett Keller is béth reasonable and necessary and orders the Respondent to

authorize said surgical treatment.

In support of the Arbitrator’s decision regarding (L) What temporary benefits
are in dispute? TTD, the Arbitrator notes as follows:

The Petitioner testified at Arbitration that he was returned to work following the
October 31, 2016 incident by the doctor-s at Ortho NY with a restriction of no repetitive
overuse of his right arm and desk work only. (Petitioner’s Exhibit 4). The Respondent

-accommodated said restriction until the Petitioner was terminated on January 18, 2017,
The Petitioner testified that at no point have said restrictions been removed.
Additionally, the Petitioner came under the treatment of Dr. Brett Keller who removed
the Petitioner entirely from work pending the surgical procedure which he had
recommended. Having found that the Petitioner did sustain accidents which arose out of
and in the course of his employment with the Respondent, and having further found that
the Petitioner’s current condition of ill-being is casually related to said accidents, the
Arbitrator further finds that the Petitioner’s inability to return to work is alsb casually
related to said accidents. Given that the Petitioner has been recommended for an
Arthroscopic procedure for his right shoulder problems, the Petitioner is clearly not at
maximum medical improvement. Since the Respondent chose to terminate the Petitioner
rather than continue to accommodate said restrictions, the Arbitrator finds that the

Respondent owes Temporary Total Disability benefits from the date of said termination



of January 18, 2017 through the date of Arbifratibn of January 10, 2018 for a period of 51

1/7 weeks.
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STATE OF ILLINOIS )

) SS.
COUNTY OF SANGAMON )

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

LORI CROWDER,
Petitioner,
20I1WCCco011
vs. NO: 14 WC 15569
CITY OF SPRINGFIELD,
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the Appellate Court which found, in
its November 7, 2018, Rule 23 Order that “the Commission’s finding that Petitioner failed to prove
that her injury arose out of her employment was against the manifest weight of the evidence and it
committed error in denying claimant compensation under the Act.” App.Ord. at ..

On October 14, 2016, the Commission had affirmed the Arbitrator’s decision that “petitioner’s
injury resulted from a personal risk, and that the general public was exposed to the identical risk.”
Arb.Dec. at 6. The dissenting Commissioner wrote, ‘“Petitioner was exposed to a greater risk than the
general public because she regularly used the entry and walkway where she fell while on break.”
Comm.Dec. at 2. The dissent further opined that Petitioner’s injuries “also arose out of her
employment under the personal comfort doctrine.” Id. The Sangamon County circuit court affirmed
the Commission’s decision.

The Appellate Court found, “a risk-analysis is unnecessary if the injury occurred on the
premises due to an unsafe or hazardous condition” (App.Ord. at §15) and “the fact that this walkway
was used by the general public is immaterial to the issue of compensability because claimant’s injury
was caused by a hazardous condition on the employer’s premises.” Id. at /6. It explained, “The key
factors that guide our decision in this case are as follows: (1) claimant’s injury occurred on the
employer’s premises, and (2) the injury was due to or caused by a dangerous condition or defect on the
employer’s premises. No consideration is given as to whether claimant’s risk was any greater than that
of the general public.” Id at /7. The Court, however, disagreed with claimant’s alternative argument
that her injuries were compensable under the “personal comfort doctrine.” The Court reversed the
Commission’s decision and remanded this cause to the Commission for further proceedings.
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Based on the Court’s order regarding the issue of accident, the Commission finds that
Petitioner’s left ankle fracture is clearly causally related to that accident and addresses the remaining
issues below.

Petitioner is entitled to the medical expenses contained in Petitioner’s Exhibit 5 pursuant to
§8(a) of the Act, subject to the fee schedule in §8.2 of the Act. Respondent is entitled to a credit under
§8(j) of the Act for payments made by its group insurance carrier; provided that Respondent shall hold
Petitioner harmless from any claims and demands by any providers of the benefits for which
Respondent is receiving credit under this order.

The Commission finds that Petitioner was temporarily totally disabled (TTD) for 11 weeks
representing the period from February 14, 2014 through May 1, 2014. The parties stipulated that
Petitioner’s Average Weekly Wage (AWW) was $697.92, which equates to a TTD benefit rate of
$465.28 per week.

Regarding Petitioner’s permanent partial disability award, since her accident occurred on or
after September 1, 2011, the five factors in §8.1b(b) of the Act are weighed as follows:

1) No AMA Impairment Rating was submitted by either party so this factor is given no
weight.
i) Petitioner’s occupation is Administrative Zoning Secretary. She performs office work

including typing, calling, filing and getting the City Council packets ready. T.I3.
Following her treatment, Petitioner was returned to full duty. We find that although
Petitioner sustained a severe tri-malleolar fracture of her ankle, her job is sedentary and not
likely to aggravate her residual symptoms as much as a more physical job would. We give
this factor significant weight.

1i1) Petitioner was 43 years old at the time of her injury. We find that no evidence was
introduced to support a finding that her age affects her level of disability and, therefore, we
give this factor no weight.

1v) Similarly, no evidence was introduced to indicate that Petitioner’s future earning capacity is
reduced due to her injury. We give this factor no weight.

v) Regarding evidence of disability corroborated by the treating medical records, Petitioner
testified that she is depressed because she has a lot of problems with her ankle, which hurts
“everyday all the time.” 7.79. She does not have full mobility due to the hardware in her
ankle and is unable to walk down stairs with one foot in front of the other. Id. She cannot
run but does try to walk, although not for long periods of time, and she elevates her foot as
soon as she gets home because it still swells up “almost everyday” depending on how much
she is on it. 7.20. Petitioner now wears tennis shoes, which provide better stability than
sandals. 7.2/. She has difficulty walking up even slight hills. Id. Petitioner does not take
any prescription pain medication but does take Aleve in the morning before work and then
at home, if necessary, but she tries not to take it every day. 7.22. Her ankle hurts more in
bad weather and she wears compression socks at times. 7.23.

At Petitioner’s last office visit to Springfield Clinic, on Januvary 22, 2015, it was
noted that she still had occasional stiffness and pain with quite a bit of swelling on
strenuous activity. Px4. We note that, despite Petitioner’s complaints of constant pain and
difficulties, she had not retummed for any medical treatment in the last six months. 7°38.
Nevertheless, we find that Petitioner’s testimony regarding her disability is corroborated, in
large part, by her medical records. We give this factor the most weight.

After considering all the above factors, we find Petitioner is entitled to 41.75 weeks of
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permanent partial disability benefits representing the loss of use of 25% of the left foot. Based on
Petitioner’s Average Weekly Wage, her permanent partial disability benefit rate is $418.75 per week.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $465.28 per week for a period of 11 weeks, that being the period of temporary total
incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
sum of $418.75 per week for a period of 41.75 weeks, as provided in §8(e)11 of the Act, for the reason
that the injuries sustained caused the loss of use of 25% of Petitioner’s left foot.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
medical bills contained in Petitioner’s Exhibit 5 for medical expenses under §8(a) of the Act, subject to
the fee schedule in §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a credit
under §8(j) of the Act for payments made by its group insurance carrier; provided that Respondent
shall hold Petitioner harmless from any claims and demands by any providers of the benefits for which
Respondent is receiving credit under this order.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for
all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Pursuant to §19(£)(2) of the Act, Respondent is not required to file an appeal bond in this case.

The party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

oatep, AN B-2020 “Mosia_ Esne el

Maria E. Portela

SE/
0: 10/22/19
49

Kathryn A. Doerries
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
MARIAH MADDUX,
Petitioner, 2 0 I w C C 0 0 1 2
\'Z3 NO: 15 WC 28741

UNITED AIRLINES, INC.,

Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the Circuit Court of Cook
County, which found in its February 28, 2019, Memorandum Opinion and Order:

The Commission erred in its legal analysis and its decision is reversed. According to
long-standing Illinois Supreme Court and Appellate Court precedent, traveling employees
are entitled to workers’ compensation benefits so long as they were engaged in
reasonable and foreseeable behavior at the time of the injury, without regard to the nature
of the risk. Moreover, even if the nature of the risk were relevant to the compensability
of a traveling employee’s injury, as one Illinois Appellate Court opinion appears to
suggest, Petitioner was nevertheless entitled to compensation under the “street risk”
doctrine. Cir.Ord. at 1.

On June 20, 2018, the Commission affirmed the Arbitrator’s decision finding Petitioner
failed to prove that she sustained a compensable injury that arose out of her employment by
Respondent. The dissenting (and partially concurring) Commissioner performed a traveling
employee analysis and wrote:

In the mstant case, it is reasonable and foreseeable that the Petitioner would have gotten
dinner after arriving at the Respondent-mandated hotel after an evening flight, thus
satisfying the third prong that her accident arose out of her employment. She was
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carrying a bbx of food back to her room when she “took a tumble” in the hall and rolled

into the wall. Based on the above analysis, Petitioner’s accident arose out of and in the
course of her employment. Comm,Dec. at 3.

The Circuit Court concluded its traveling employee analysis by stating, “Where, as here,
a traveling employee is injured while engaged in a reasonable and foreseeable course of conduct,
any injury she may suffer is compensable. The Commission erred in failing so to conclude.”
Cir.Ord. at 5.

Based on the finding of a compensable accident, the Court reversed the Commission’s
denial of penalties under Section 19(I). The Court found, “as Employer has offered no legal
justification for its denial of benefits, penalties under 19(1) must be awarded.” Id. ar 6.
However, the Court found:

Because of the different standard and especially because of the discretionary nature of
awards of penalties and attorneys’ fees under sections 16 and 19(k), the court declines to
order an award pursuant to these sections, but rather remands to the Commission to
determine the matter anew. The court does note, however, that a legally baseless defense
to a claim can in appropriate circumstances constitute a sufficient basis for awarding such
penalties and fees.” Id. at 6-7 (citation omitted).

The Court ordered, “On remand, the Commission must not only determine the amount to
award Petitioner as compensation, but must also enter an award under section 19(1). The
Commission must also determine whether to award Petitioner penalties and attorneys’ fees under
sections 16 and 19(k) of the Act.” Id at 7.

Based on the Court’s order regarding the issue of accident, the Commission finds that
Petitioner’s right leg, right wrist, lumbar spine, cervical spine, left hip and left shoulder
conditions are causally related to the accident on May 19, 2015, and we address the remaining
issues below.

We find that Petitioner’s medical expenses have been reasonable, necessary, and causally
related to her accident and Petitioner is entitled to the medical bills contained in Petitioner’s
exhibits pursuant to §8(a) of the Act, subject to the fee schedule in §8.2 of the Act. Respondent
is entitled to a credit under §8(j) of the Act for payments made by its group insurance carrier;
provided that Respondent shall hold Petitioner harmless from any claims and demands by any
providers of the benefits for which Respondent is receiving credit under this order.

We further find that Petitioner is entitled to prospective medical treatment as
recommended by Dr. Grover and Dr. Milford including, but not limited to, cervical and lumbar
injections and a left shoulder MRI.

The Commission finds that Petitioner was temporarily totally disabled (TTD) for 44-4/7
weeks representing the period from May 22, 2015, when Petitioner was restricted from full duty
work, through the date of hearing on March 28, 2016. The parties stipulated that Petitioner’s
Average Weekly Wage (AWW) was $699.99, which corresponds to a TTD benefit rate of
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The Circuit Court found that Petitioner is entitled to late-payment penalties under §19(1)
of the Act. Petitioner’s brief argues that Respondent delayed payment for 311 days, which is
based on Petitioner’s calculation of the time period claimed for unpaid TTD benefits (5/22/15
through 3/28/16). Again, the Commission calculates this as 312 days but awards 311 days as
requested by and stipulated to by Petitioner. Petitioner is therefore entitled to §19(1) penalties of
$9,330.00 ($30 per day x 311 days).

$466.66 per week.

Pursuant to the Court’s instruction, we have considered “whether to award Petitioner
penalties and attorneys’ fees under sections 16 and 19(k) of the Act” and have declined to do so.
We note that at least some of Petitioner’s medical expenses were paid by Respondent’s group
health insurance carrier under §8(j) of the Act. These payments are to be considered when
determining whether to award penalties under §19(k) of the Act. We also note that the original
Arbitrator along with a unanimous Commission panel on review, including the dissenting (and
partially concurring) Commissioner, found that Respondent’s behavior and delay did not rise to
the unreasonable or vexatious level required to award penalties under §19(k) of the Act or legal
fees as provided in §16 of the Act, nor did Respondent assert a frivolous defense.

The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 1ll. 2d 327, 399
N.E.2d 1322, 35 I11. Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $466.66 per week for a period of 44-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the medical bills contained in Petitioner’s exhibits for medical expenses under §8(a) of the Act,
subject to the fee schedule in §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for
prospective medical treatment as recommended by Dr. Grover and Dr. Milford including, but not
limited to, cervical and lumbar injections and a left shoulder MR

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
additional compensation of $9,330.00 as provided in §19(1) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s requests for
additional compensation pursuant to §19(k) of the Act and for legal fees as provided in §16 of
the Act are hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit under §8(j) of the Act for payments made by its group insurance carrier; provided that
Respondent shall hold Petitioner harmless from any claims and demands by any providers of the
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benefits for which Respondent is receiving credit under this order

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $40,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court,
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STATE OF ILLINOIS ) [ Affirm and adopt (no I Injured Workers® Benefit Fund
changes) (§4(d)
) SS. | [J Affirm with changes [1 Rate Adjustment Fund (§8(g))
COUNTY OF ) O Reverse [T Second Injury Fund (§8(e)18)
WILLIAMSON (1 PTD/Fatal denied
Modify [J None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
STEVIE LEWIS,
Petitioner,
VS, NO: 14 WC 22576

SOUTHERN ILLINOIS HEALTHCARE, INC.,
d/b/a Memorial Hospital of Carbondale,
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Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the parties herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, temporary
total disability, medical expenses, including prospective medical, and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent partial disability, if
any, pursuant to Thomas v. Industrial Comm'n. 78 111.2d 327, 399 N.E.2d 1322 (1980).

The Commission affirms and adopts that part of the Arbitrator’s Dec1510n finding that
Petitioner sustained an accident arising out of and in the course of her employment on May 2,
2014; that the MRI spectroscopy was not reasonable and necessary treatment to cure or relieve the
effects of the accidental injury; that the epidural steroid injections received after July 2, 2014, were
not reasonable and necessary to cure or relieve the effects of the accidental injury; and that the
Petitioner’s bilateral shoulder condition was not causally related to the May 2, 2014, accident. The
Commission reverses the Arbitrator’s Decision finding that Petitioner’s current condition of ill-
being regarding her lumbar spine is causally related to the May 2, 2014, accident and vacates the
Arbitrator’s award of prospective medical treatment, specifically the L5-S1 fusion, for the reasons
explained below.

It is the function of the Industrial Commission to decide questions of fact and causation



14 WC 22576

s 201WCC0013

(Stewart Warner, Datafax Corp. v. Industrial Comm’n. (1979), 76 111. 2d 464; County of Cook v.
Industrial Comm'n. (1977), 69 111, 2d 10), to judge the credibility of witnesses (Watts v. Industrial
Comm’n. (1979), 77 1. 2d 30, Sahara Coal Co. v. Industrial Comm’n. (1977), 66 111. 2d 353), and
to resolve conflicting medical evidence (Health & Hospitals Governing Comm’n. v. Industrial
Comm’n. (1979), 75 1ll. 2d 159; Moore v. Industrial Com. (1975), 60 1. 2d 197). O'Dette v.
Industrial Comm’n. 79 111, 2d 249, 253, 403 N.E.2d 221, 223-224, 1980 Ill. LEXIS 297, *6-7, 38
IIL Dec. 133, 135-136.

Findings of Fact and Conclusions of Law

The Commission affirms and adopts the Arbitrator’s Findings of Fact, noting that this case
was consolidated with case 13 WC 23310, and the consolidated cases were tried in a Section 19(b)
proceeding. Only the instant case, 14 WC 22576, was reviewed.

Petitioner, a Certified Nursing Assistant, sustained a work-related accident on May 13,
2013, the subject of case 13 WC 23310. Petitioner underwent lumbar spine surgery--an L35
laminectomy and L5-S1 discectomy--performed by neurosurgeon Dr. Taveau, on August 35, 2013,
(PX26) Dr. Taveau released Petitioner to return to work without restrictions on April 11 2014.
(PX26)

On May 2, 2014, Petitioner was performing her work-related duties which included lifting
patients. After working a portion of her shift, she began to experience low back pain and right-
sided pain which she had not experienced with the previous injury. (T. pp. 31-32)

The Commission strikes the Arbitrator’s Conclusions of Law on pages 11 through 15 of
the Arbitrator’s Decision and substitutes the following Conclusions of Law:

Accident

Petitioner sustained an accidental injury arising out of and in the course of her employment
on May 2, 2014. On that date, Petitioner was taking care of nine patients, four of which were “total
lift” patients. Petitioner’s job assignment required a significant amount of lifting. After working a
portion of her shift, Petitioner sat down for lunch and experienced a cold sensation, first centrally
located in her lower back and then on the right side, unlike that which she experienced with the
prior injury. (T. pp. 30-32) :

Petitioner reported the incident to Respondent that same day and a written report was
prepared. Respondent directed Petitioner to Dr. Austin for medical treatment. Petitioner completed
a form indicating her back was painful because of activity and heavy lifting. (PX33) On May 6,
2014, Petitioner saw her primary care physician, Dr. Alexander, and advised she had a sudden
onset of back pain while at work on Friday. Respondent presented no rebuttal witness at trial
regarding the accident of May 2, 2014. (T. pp. 32-33) : :

The Commission finds Petitioner proved by a preponderance of the evidence she sustained
an accident arising out of and in the course of her employment on May 2, 2014.
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The Commission concludes Petitioner’s current conditions of ili-being, specifically her
lumbar spine and her bilateral shoulder condition, are not causally related to the accident of May
2,2014. In support of this conclusion the Commission finds the following:

Lumbar Spine

The Petitioner saw her primary care physician, Dr. Alexander, on May 6, 2014, and stated
she had reinjured her lumbar spine at work on May 2, 2014. Dr. Alexander took her off work.
(PX2) She underwent an MRI of the lumbar spine on May 16, 2014, which showed the previous
laminectomy at the [.5-S1 level, no evidence of central canal stenosis or recurrent disc protrusion,
and enhancing scar tissue within the lateral recesses bilaterally at the L5-S1 level which may be
affecting the descending nerve roots. (PX17)

Petitioner returned to her surgeon, Dr. Taveau, on May 19, 2014, and reported intermittent
right leg pain. Dr. Taveau’s physical exam revealed she was neurologically intact. He agreed with
Dr. Alexander that Petitioner should remain off work. (PX26)

Despite the radiologist’s finding that the MRI scan of May 16, 2014, did not reveal
-evidence of'a recurrent disc herniation, Dr. Taveau opined there was a recurrent disc herniation,
paracentral right, that appeared to be impinging on the right L5 descending sacral nerve root. He
ordered flexion/extension x-rays of her lumbar spine and an NCV study. Dr. Taveau recommended
conservative therapy. If surgery was required, he would recommend an L5-S1 posterior lumbar
interbody fusion (PLIF). (PX26)

When Petitioner returned to Dr. Taveau on May 28, 2014, she advised she went to the
emergency room over the weekend for back and leg pain and was released. He noted that the
flexion/extension x-rays revealed no evidence of instability. He released her to attend school and
recommended she do low impact exercise such as swimming, elliptical machines or walking. He
kept her off work, (PX26)

On June 6, 2014, the Petitioner underwent an EMG/NCS study which was consistent with
right L5/81 radiculopathy, but clinical correlation was recommended.

On June 26, 2014, Petitioner consulted Dr, Brent Newell, a pain management doctor. Dr.
Newell reviewed the May 16, 2014, MRI scan of the lumbar spine and opined there was enhancing
scar tissue in the L5-S1 disc affecting the S1 nerve root, but no herniation. (PX13).

Dr. Taveau testified on December 15, 2014, via evidence deposition. He testified that on
May 28, 2014, the last date he rendered care, he released Petitioner to participate in activities at

school, including the didactic and clinical portions, without restrictions. It was stipulated at

Arbitration that the job duties of a CNA were the same or substantially similar to the physical
requirements of Petitioner’s nursing school clinicals. Dr. Taveau continued to recommend
conservative treatment, finding Petitioner was neurologically intact and she d1d not have any spinal
instability. (PX34, 74-75)
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The Commission notes the letter prepared by Dr. Taveau on August 19, 2014, resfricting
Petitioner from returning to work. The Commission finds significant Dr, Taveau’s testimony that
he did not examine Petitioner on that date nor had he examined Petitioner since her last visit on
May 28, 2014, yet he restricted her from returning to work. Thus, the Commission finds Dr.
Taveau’s opinion regarding her ability to return to work not credible.

Petitioner voluntarily reéigned her position with Respondent on September 1, 2014. It was
stipulated at Arbitration that Respondent had a policy of accommodatmg hght duty work for
employees with workers’ cornpensatlon clalms _

On October 30 2014, Petxtloner underwent a second MRI scan of the lumbar spine. The
radiologlst found postoperative laminectomy/microdiscectomy changes at L5-S1 when compared
to the prior exam, decreased contrast enhancing epidural granulation/fibrosis compared to the prior
exam, no recurrent or residual disc herniation or significant central spinal canal stenosis, and
minimal left 1.4-5 and mild-moderate left L5-S1 foraminal sten031s S

Petitioner began treating with Dr. Gomet on November 20, 2014. He opined the MRI scans
of the lumbar spine performed on May 16, 2014 and October 30, 2014, showed large annular tears
at L5-S1. On examination, Petitioner was able to bend and forward flex with her hands to the mid-
lower legs and she returned to standing with a smooth rhythm. He recommended she undergo a
CT myelogram and another MRI scan. He recommended an anterior fusion at L5-S1 despite not
having the results of the new tests he had ordered. Dr. Gornet documented that he believed
Petitioner sustained a disc injury as a result of the May 13, 2013, work-related accident and her
condition was aggravated by her second accident of May 2, 2014, (PX23)

At Respondent’s request Petitioner underwent a Section 12 examination with Dr. Zelby. In
his January 14, 2015, report, Dr. Zelby noted Petitioner underwent an L5 laminectomy and L5-S1
discectomy in August 2013 and returned to work April 17, 2014. She worked three weeks full duty
and has been off since May 2, 2014. Dr. Zelby reviewed the CT scan of the lumbar spine, dated
December 5, 2014, which showed modest degenerative changes as well as the prior LS
laminectomy, the MRI scan dated October 30, 2014, which showed no evidence of a disc
protrusion, the MRI scan of December 5, 2014, which was unchanged, and the MRI scan of June
6, 2013, and August 1, 2013, both which pre-dated the current accident. Dr. Zelby opined that
there was no evidence of a recurrent disc herniation, which was consistent with the opinion of the
radiologist. In regard to the presence of an annular tear, Dr. Zelby opmed thls was not 51gn1ﬁcant
and was not a basis to perform lumbar surgery (RX1) _

Dr. Zelby’s findings on examination were essentially normal and there were no objective
findings to explain the persistence and severity of her symptoms. He found multiple positive
Waddell signs with significant symptom magnification. He opined that there was no medical basis
for Petitioner to undergo a fusion at L5-S1. Further, Petitioner could work at a Medium-Heavy
physical demand level and Petitioner was at maximum medwal improvement (MMI) asofJ anuary
or February 2014. :

On March 9, 2015, Petitioner underwent an MRI of the Iumbar spine, a lumbar spine
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myelogram and CT scan post myelogram The MRI scan of the lumbar spine revealed post-surgical
changes involving the posterior paraspinous soft tissues and ventral epidural space consistent with
postsurgical granulation tissue at the L5-S1 level, no evidence of a recurrent L5-S1 disc herniation,
mild to specification with diffuse annular disc bulge, no central canal stenosis, and minimal
bilateral neural foraminal exit stenosis. Further, there was no other significant disc desiccation,
disc profile abnormality, central canal stenosis or neural foraminal exit stenosrs throughout the
remainder of the lumbar Spme (PX20)

The CT scan of the lumbar spine post myelogram showed normal alignment of the lumbar
spine. There was mild disc desiccation with diffuse annular disc bulge, no central canal stenosis,
and minimal bilateral neural foraminal exit stenosis. It was further noted there was no other
significant disc profile abnormality, central canal stenosis or neural foraminal exit stenosis
throughout the remainder of the lum‘oar spine and no facet arthropathy throughout the lumbar
spine. (PX7) . _ .

Petitioner saw Dr. Gornet on March 9, 2015. Dr. Gornet noted Petitioner continues to rely on
narcotics which is inappropriate. He further stated if she cannot be weaned off narcotics that she
is taking on a regular basis, then no further treatment should be provided, and she should be at
MMI. Dr. Gornet also expressed concerns about symptom magnification. Dr. Gornet stated that if
Petitioner can demonstrate that she is weaned off all narcotics and can demonstrate further that she
is a reasonable candidate for intervention, consideration could be given to treating her at only the
L5- SI level w1th an anterlor lumbar fusion. (PX23)

In Aprrl 201_5, Peutloner began treating with Dr, Fleming at Neuroscience Institute, who
replaced Dr. Taveau. M. Bryant, Physician’s Assistant for Dr, Fleming, saw Petitioner on April
13, 2015. He reviewed the December 2014 MRI scan of the lumbar spine and the radiology notes
and found no evidence of a recurrent disc herniation. He also reviewed Petitioner’s x-rays of her
lumbar spine and found no evidence of instability in her spine.

PA Bryant added an Addendum to the April 13, 2015, office note stating he and Dr.
Fleming reviewed the new imaging studies and compared them to the older imaging studies. He
reiterated, “there is not a recurrent disc herniation at the L5-S1 level. There is no significant
stenosis at L4-5 or L5-S1. This also concurs with the radiology report on the new studies as well
as her previous studies last year. Dr. F iemmg agreed to see her in ohmc if she de31res » (PX6)

Pe‘utzoner saw Dr. Criste, pain management doctor on April 29, 2015 upon referral from
Dr. Fleming. He noted Petitioner had seen two neurosurgeons who gave conflicting opinions. It
was noted Dr. Fleming felt surgery would not be helpful, and he referred her for consideration for
a spinal cord stimulator, (PX26, p. 88) Petitioner declined and. requested an epidural steroid
injection to which he agreed. Dr. Criste encouraged her to obtain a third medical opinion. On May
27, 2015, Petitioner advised Dr. Criste that she felt great and stopped taking her pain medication.
(PX6)

In August 2015, Petitioner resumed registered nursing school at Shawnee Community
College. (T. p. 53)
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Petitioner continued with physical therapy and on August 24, 2015, Petitioner reported no
bilateral lower extremity radiculopathy. She rated her low back pain on a scale of 1/10 as currently
at 0/10, and at its worst at 4/10. (PX14) :

On August 27, 2015, Petitioner reported to the physical therapist that she had no pain in
her lower back or leg region. She was feeling much better. By September 17, 2015, she reported
she had returned to running at regular intervals. By September 22, 2015, she reported “abolished
radicular symptoms” and improved activity tolerance. Likewise, on October 5, 2015, Petitioner
reported to Dr. Gornet she was no longer taking narcotics and she was doing better. Her diagnosis
was discogenic pain with annular tear and previous surgery at L5-S1. (PX 23) She was discharged
from physical therapy on October 19, 2015. (PX14)

Dr, Gornet testified on September 2, 2015, that Petitioner had more of a structural problem
at 1.5-S1 because of the prior discectomy and laminectomy which caused a destabilization of her
spine at L.5-S1 as well as an annular tear. Dr. Gornet opined the only way to stabilize the spine
was to perform a fusmn (PX35. 22, 35- 37)

Petitioner returned to Dr. Gornet on January 4, 2016. He noted that she was in nursing
school. Dr. Gornet attributed Petitioner’s condition of ill-being to the first accident on May 13,
2013, and the subsequent surgery. He opined the surgery caused destabilization of that segment
of the spine. He ordered an MRI spectroscopy at 1.3-14, L4-L5, and 1.5-S1 and he noted if
Petitioner continued to have symptoms then the anterior fusion surgery at L.5-S1 would be
appropriate. (PX23) :

Dr. Gornet next saw Petitioner on March 24, 2016, and he noted the MRI spectroscopy was
positive for the presence of painful chemicals at L5-S1 and L4-L5. He described his exam of
Petitioner as non-focal and recommended the anterior fusion at 1.5-S1.

Dr. Treister was deposed on December 19, 2016, and testified that Dr. Gornet’s proposed
anterior lumbar fusion at L5-S1 was not reasonable and necessary and he did not certify the
procedure. (RX4, pp. 13-14) Dr. Treister opined an annular tear by itself should not be an
indication for surgery. (RX4, p. 29) He stated that once a person has had a surgical intervention,
an annular tear will always be found. (RX4, p. 30) Dr. Treister also noted Petitioner had been
treated for anxiety and depression and that she should be evaluated before proceeding with surgery.
(RX4, pp. 31-32) Dr. Treister noted Petitioner’s Waddell findings when examined by Dr. Zelby
and he noted that after one of the injections, Petitioner reported that her symptoms worsened.
(RX4, pp. 22-23)

Dr. Treister reviewed Dr. Gornet’s medical records. Specifically, in his progress report
dated December 8, 2014, Dr. Treister noted a lack of description of Petitioner’s subjective
complaints or any findings on exam which comprise the basis for making any assessment. (RX4,
pp. 17-20) He noted that when Dr. Gornet evaluated Petitioner on November 20, 2014, his findings
correlated with nerve root pressure at L4-L5, not at L5-S1, and Dr. Gornet did not document any
subjective complaints correlating to L5-S1. (RX4, pp. 15-16)

Dr. Treister testified the MRI spectroscopy was not generally used to evaluate spinal
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conditions. (RX4, pp. 35-26) The use of an MRI spectroscopy is in the earliest stages of
experimental consideration and the test would be positive with any disc that had previously
undergone spinal surgery. Furthermore, Dr. Treister testified, an L5-S1 fusion was not indicated
because the pathology has to be defined by correlating subjective complaints, objective findings
and radiologic testing. Here, there were no correlations substantiating the need for surgery. (RX4,
pp. 36-40)

Dr. Gornet was deposed again on January 23, 2017, Dr, Gornet testified he was treating
an objectwe structural problem at L5-S1. He further testified he objectively measured painful
chemicals in the disc through the use of the MRI spectroscopy. Dr. Gornet relied on the EMG
findings which he found were consistent with his findings of radiculopathy at L5-S1. He testified
he did not record exam findings on every visit because there was no change as Petitioner’s
comp}amts remained essentially the same. Dr. Gornet testified Petitioner was no longer on
narcotics and had a treatabie condition.

On cross—examination, Dr. Gornet conceded that only three offices in the country use a
spectroscopy to evaluate spinal patients. Dr. Gornet agreed that the presence of an annular tear, in
and of itself, was not the basis for a surgical recommendation as many other factors need to be
considered. (PX36, 28-31)

Dr. Zelby examined Petitioner again on April 23, 2018. His examination findings were
objectively normal. Notably, he again found the presence of symptom magnification. He opined
that the numerous epidural steroid injections Petitioner had received were not medically necessary
because she had no condition which would be relieved by steroid injections. He opined the annular
tear was of no clinical significance and the use of an MRI spectroscopy was not reasonable for
determining treatment in spinal conditions. Dr. Zelby opined there was no objectwe evidence to
support performing an L5-S1 fusion. (RXS5)

Petitioner returned to Dr, Gornet on June 25, 2018, and again complained of low back and
right leg pain. Dr. Gornet noted Petitioner had structural back pain and an annular tear at L5- SI
and again recommended a fusion at L5-S1.

Dr. Zelby was deposed a second time on July 9, 2018. Dr. Zelby opined that Petitioner had
no residual recurrent disc issues or findings of radiculopathy. (RX6, pp. 21-22) He testified that
it is pretty much mainstream spine knowledge that annular tears and lumbar discs heal completely
in three to four months. Dr. Zelby testified he was trained in the use of spectroscopy, but he was
not one of the three in the country to use it in his practice. In his practice it would be used for
predictive value to determine if a brain tumor will recur after radiation treatment.

Dr. Zelby testified that epidural steroid injections were not reasonable and necessary to
cure any condition in her spine. He testified on cross-examination that, “Ms. Lewis has no
condition in her spine treated (sic) with the ongoing use of narcotic medications and their continued
use is counterproductive for Ms. Lewis.” (RX6, p. 49) He testified that multiple injections over a
42-month period would not be a reasonable treatment for chronic low back pain. (RX6, p. 50).

Dr. Zelby testified that even if an annular tear existed, independent of a _disc herniation, if
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it were acute, in three or four months it was no longer a source of pain for Ms. Lewis. (RX6, p.
51). He addressed whether discectomies cause structural disc injuries and whether every patient
who undergoes a discectomy needs a fusion to which he responded, “Absolutely not. I mean, [ do

probably sixty or eighty lumbar micro discs a year and in that group, I send people back to heavy
physical labor all the time.” (RX6, p. 52)

Dr. Gornet was deposed for the third time on August 13, 2018. On cross-examination, Dr.
Gornet was asked about Petitioner’s multiple steroid injections and whether they related to her
avascular necrosis. Dr. Gornet testified that getting AVN from steroids is not due to a cumulative
effect:

... as far as in studying under probably the leading person for avascular necrosis in
the country, David Hungerford, who redeveloped all the scales, injections for
steroids and the response of avascular necrosis is idiosyncratic. Which what that
means is you can do one injection and the patient can get AVN, avascular necrosis.
And so it’s not a cumulative effect. And so we don’t quite understand why that is.
And so, we have seen it with patient’s getting one injection and they get a result of
AVN. (PX39, 16-18)

On September 21, 2018, Dr. Treister performed another Utilization Review regarding the
reasonableness and necessity of the L5-S1 fusion and the multiple steroid injections. Dr. Treister
opined the initial injections received were feasonable, specifically injections administered June 9,
2014, and July 2, 2014. Dr, Treister noted there was no consideration given to the cumulative effect
of the steroid injections Petitioner had received. He also opined that more likely than not the
avascular necrosis (AVN) was referable to the cumulative effect of the steroid injections. (RX7)

Dr. Treister was deposed on September 24, 2018. Dr. Treister opined that there were no
objective findings of radicular symptoms and moreover, Petitioner was not improving following
the injections. He testified there was no medical basis to justify Petitioner having received 17
epidural steroid injections. (RX8, 21-23, 26-28).

Petitioner testified she wanted surgery for “quality of life.” She testified that she lives with
pain every single day. She wants to have kids. She wants to be able to wake up in the morning and
know that “I’'m not at risk of hurting myself worse every single day.” She testified she has constant
pain in her back. She is having a hard time sitting and has pain that radiates down both legs. She
also testified she has neck pain that is an overall generahzed pain that generates from her low back.
(T. pp.60-62)

The Commission finds Petitioner has failed to prove by a preponderance of the evidence
her current condition of ill-being in her lumbar spine is related to the accident of May 2, 2014. The
Commission relies on the opinions of Dr. Zelby, Dr. Treister and Dr. Fleming that there was no
evidence of a herniated disc or spmaE mstablhty on the diagnostic tests. The Commission finds
these opinions to be more persuaswe than the opinion of Dr. Gornet.

The Commission is not persuaded by Dr. Gornet’s opinion that Petitioner requires a lumbar
fusion as a result of spinal instability. First, his opinion that Petitioner has sustained spinal
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instability is disputed by Petitioner’s other treating physicians, Dr. Fleming, Dr. Taveau and
Physician s Assistant M. Bryant. Second, his reliance on a spectroscopy to form the basis of his
opinion is unreliable. The fact that Dr. Gornet concedes that only three offices in the country are
relying upon the procedure supports Dr. Treister’s opinion that the procedure is experimental.
Further, Dr. Zelby’s testimony that it is not a diagnostic tool used for spinal conditions but used as
a predictive value for brain tumor patlents is persuasive.

The Commission relies upon Dr. Treister’s opinions that under the Official Disability
Guidelines, that Petitioner’s objective findings do not correlate with her subjective complaints and
the lumbar fusion is not reasonable and necessary.

The Commission finds Dr. Zelby’s and Dr. Treister’s opinions, that the lumbar fusion
surgery at L5-S1 is not reasonable and necessary, to be more persuasive than Dr. Gornet’s. The
Commission relies upon Dr, Zelby’s opinion that the results of the March 19, 2015, MRI scan of
the lumbar spine at 1.5-S! and the CT scan confirms resolution of the stenosis and neural
impingement and there is no stenosis or neural impingement at any level. The Commission further
finds this comports with Dr. Fleming’s opinion that Petitioner is not a surgical candidate.

Based on the foregoing, the Commission finds Petitioner has failed to prove her current
condition of ill-being in her lumbar spine is causally related to the work-related accident.

Bilateral Shoulder Condition

In regard to Petitioner’s bilateral shoulder condition, the Commission finds it is not
causally related to the accident of May 2, 2014. Petitioner’s treating physician, Dr. Paletta, and
Respondent’s Utilization Review physician, Dr. Treister, both opined the avascular necrosis was
related to Petitioner’s epidural steroid injections. The Commission agrees with the Arbitrator’s
conclusion that the epidural steroid injections after July 2, 2014, were not medically reasonable
and necessary to cure the effects of the accident of May 2, 2014. Thus, the condition caused by
unreasonable and unnecessary treatment is not related to the accident.

Medical

The Commission concludes that, except as noted herein, the medical treatment provided to
Petitioner was reasonable and necessary and Respondent is liable for payment of the medical blllS
incurred therewith.

In regard to the epidural steroid injections, Respondent is liable for payment of the
injections administered on June 9, 2014, and July 2, 2014, (steroid injections administered in May
through July 2013 were awarded in 13 WC 23310), but denies the epidural steroid 1nject10ns
subsequent to July 2, 2014, because they were unreasonable and unnecessary. .

Respondent is not liable for payment of medical treatment provided to Petitioner for her
bilateral shoulder condition because it is caused by or related to the excessive epidural steroid
injections, which the Commission has determined to be not medically reasonable and necessary.
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In regard to the MRI spectroscopy, Respondent is not liable for paymeﬁt of the medical
services incurred in connection with that diagnostic procedure because it was medlcally
unreasonable and unnecessary. :

Respondent shall pay reasonable and necessary medical services as provided in Sections
8(a) and 8.2 of the Act, subject to the fee schedule and as identified in Petitioner’s Exhibit 1, except
for: 1) medical charges for epidural steroid injections administered to Petitioner after July 2, 2014;
2) medical charges for Petltloner s bilateral shoulder condmon, and 3) the MRI spectroscopy

In regard to the ep1dura1 steroid 1njcctlons administered to Petltlor_aer, from May 2013,
through December 2016, Petitioner underwent 19 steroid injections. Respondent’s utilization
review physician, Dr. Treister, opined that the first 2 injections administered after the accident of
May 2, 2014 (June 9, 2014, and July 2, 2014) were medically reasonable and necessary, but the
injections administered thereafter were not. He noted there was no consideration of the cumulative
effect of these injeCtionS and he opined they contributed to the development of Petitioner’s
avascular necrosis, Petitioner’s treating physician, Dr. Paletta also oplned the avascular necrosis
was seccndary to the stermd inj ections

In regard to Dr. Gornet’s use of the MRI spectroscopy, Respondent’s utilization review
physician, Dr. Treister, opined that measurement of the chemical content of the disc which has
been operated upon has no significance. Dr. Gornet agreed it was only used as a diagnostic tool in
spine cases in three offices in the country. The Commission finds that Dr. Treister’s opinion is
more persuasive than Dr. Gornet’s opinion and is not persuaded that this diagnostic procedure was
medically reasonable and necessary.

Prospective Medical

The Commission concludes Petitioner is not entitled to prospective medical treatment, the
[.5-S1 fusion surgery, recommended by Dr. Gornet.

In support of this conclusion the Commission notes the following:

Dr. Gornet opined Petitioner has a structural instability at 1.5-S1 and a fusion procedure is
the only way to stabilize the spine. The Commission finds more persuasive the opinions of Dr.
Zelby, Dr. Taveau and Dr. Fleming who find no instability in Petitioner’s spine. The Commission
further finds Dr. Gornet’s reliance upon the spectroscopy results undermmes his opinion. The
Commission relies upon the opinion of Dr. Zelby that the Petitioner has no spine instability and
the opinion of Dr. Treister that the fusion surgery is not reasonable and necessary.

TTD

The Commission concludes Petitioner is entitled to temporary total disability benefits of
eight weeks (8) weeks commencing May 6, 2014, the date Dr. Alexander authorized Petitioner off
work, through June 30, 2014. Petitioner was receiving medical treatment and authorized to be off
work for the aforesaid period of time until she returned to work on light duty.

The Commission acknowledges Petitioner was authorized to be of_f work from April 27,
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2017, through April 30, 2018, while being treated for bilateral shoulder condition. However, the
Commission found this bilateral shoulder condition was not work-related, Accordingly,
Respondent is not liable for temporary total disability benefits for that time period.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 25, 2019, is hereby modified for the reasons stated herem and otherwise
affirmed and adopted.

IT 1S FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of
prospective medical for the lumbar fusion surgery is vacated

ITISF URTHER ORDERED BY THE COMMIS SION that Respondent pay to Petitioner
the sum of $242.87 per week for a period of eight weeks, beginning May 6, 2014 through June 30,
2014, that being the period of temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
reasonable and necessary medical services as provided in Sections 8(a) and 8.2 of the Act, subject
to the fee schedule and as identified in Petitioner’s Exhibit 1, except for: 1} medical charges for
epidural steroid injections administered to Petitioner subsequent to July 2, 2014; 2) medical
charges for Petxtloner s bllateral shouider condition; and 3) the MRI spectroscopy

It IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
0f $2,100.00. The party commencing the proceedings for review in the Circuit Court shall file

with the Commission a Notice of Intent to File for Rpjiew in Clrcult’i qS

DATED:  JAN 6- 2020

KAD/bsd Kathryn A. Doerries
011/5/19

: Mo«qs&__

Marie_~ E. Portela
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SOUTHERN ILLINOIS HEALTHCARE INC D/B/A
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On 2/25/2019, an arbitration decision on this case was filed with the [llinois Workers' Compensation Commission int
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 2.45% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0250 HOWERTON DORRIS STONE LAMBERT
DOUGLAS N DORRIS '
300 W MAIN ST

MARION, IL 62059

. 0638 FEIRICH MAGER GREEN RYAN
BRIAN SMITH

2001 W MAIN PO BOX 1570
CARBONDALE, [L 62803



STATE OF ILLINOIS ) [ ] mjured Workers' Benefis Fund (§4(d))

. e C)SS. o [ | Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) | L] second Injury Fund (§8(6)18)

. None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
' 19(!)) '
Stevie Lewis R S Case#l&WC 22576 |
Employee/Petitioner DR : T : _ _ _
v. R R o . Consohdated cases: 13 WC23310

Southern 1111no1s Healthcare Ine d/b/a Mernonal Hosmtal of Carbondale

EmployerRespondent =201 W CcCo 0 1 3

An Applzcatwn for Adjustment of Claim was ﬁled in t}us matter, and a Notice of Hearmg was mailed to each party
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of Herrin,
' on January 8, 2019. After reviewing all of the evidence presented, the Arbitrator hereby makes ﬁndmgs on the
disputed issues checked below and attaches those ﬁndmgs to tlns document

DISPUTED I1SSUES

A. D Was Respondent operatmg under and subj ect to the Hlm01s Workers Compensatlon or Oeeupatronal
Dlseases Act? :

D Was there an empioyee employer relat1onsh1p’?

E] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent'? -
D What was the date of the accident? s

D Was tlmely notice of the acmdent given to Respondent‘? :
& Is Petitioner's current condition of 1ll~’oe1ng causally related to the mjury‘?
D What were Petltloner g earmngs‘7 _ ' _

D What was Petrtloner s age at the tnne of the aemdent? _

[ ] What was Petltloner s marxtal status at the time of the accident?

%«r-'_m_mrn&'ﬂiﬂorﬂ

X Were the medical services that were prov1ded to Petitioner reasonable and necessary‘? Has Respondent N
- paid all appropriate charges for all reasonable and neeessary medical servrees? : o

. Is Petmoner entitled to any prospective medleal care?

?‘1

L. . What temporary beneﬁts are in dispute? :
CJTPD DMamtenance : TTD
M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credlt'?
0. D Other .~ =~ L

TCArbDec] 9(b) 2710 100 W Randolph Street #8 200 Ch:cago IL 60601 312/81 4 661 1 Toll-free 866/352-3033 Web site; www. wee. 11 gov
Downsrare offices: Collmsvrlle 61 8/346 3450 Peoria 309/6 71-3018 Rocldom’ 81 5/98 7 7292 Springfi e!d 217/785-7084 :
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On the date of accident, May 2, 2014, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an emplbyee—employer relationship did exist between Petitioner and Res@n&ént. o
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is, in ﬁart, caﬁsally relafed to the accident.

In the year preceding the %njury, Petitioner _ea_;‘ned $18,944.12; the average weekly wage was $364.31 .

On the date of accident, Petitioner was 26 years of age, single w'ﬁh (0 dependent child(ren).

Respondent has not paid all reasonable and necessary charges for all reasonable and ﬁecessary medical services.

Requ,ndemt shall be giyen, L credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondént shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 1, except for
all of the medical charges for epidural steroid injections administered to Petitioner subsequent to July 2, 2014, all
of the medical charges for Petitioner's bilateral shoulder condition and the MRI spectroscopy, as provided in
Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

Respondent shall authorize and pay for prospective medical treatment including, but not limited to, the fusion
surgery recommended by Dr. Matthew Gornet. : '

Respondenf shall pay Petitioner temporary total disability benefits of $242.87 per week for eight and three-sevenths
(8 3/7) weeks, commencing May 2, 2014, through June 30, 2014, as provided in Section 8(b) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS  Unless a party files a Pefition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act-and Rules, then this decision shall be entered as the
decision of the Commission. :

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

//&Qfaﬂ February 22, 2019

William R. Gallagher, Arbitraé’or : Date

JCArbDec19(b) -
FEB 2 5 2019
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-+ Findings of Fact

Petitioner filed two Applications for Adjustment of Claim which alleged she sustained accidental
injuries arising out of and in the course of her employment by Respondent. In case 13 WC
23310, Petitioner alleged that on May 13, 2013, "While working Petitioner sustained injuries-
during the course of employment" to the "MAW™" (Arbitrator's Exhibit 2). In case 14 WC 22576,
Petitioner alleged that on May 2, 2014, “While working Petitioner sustained injuries during the
course of employment” to the "MAW" (Arbitrator's Exhibit 3). The cases were consolidated and
tried in a 19(b) proceeding. Petitioner sought an order for payment of medical bills and
temporary total disability benefits as well as prospective medical treatment. The prospective
medical freatment sought by Petitioner was fusion surgery at L5-S1 that was recommended by
Dr. Matthew Gornet an orthopedic surgeon (Arbltrator 8 Exhlblt 1)

Responde_nt 'stlpulated Pet1t1oner sustamed a Work-related acmdent on May 13, 2013, but
disputed Petitioner sustained a work-related accident on May 2, 2014. Respondent disputed
causal relationship in regard to both cases as well as the reasonableness and necess1ty of both
past and prospectlve medical treatment (Arbltrator s Exhibit 1).

At trial, counsel for Petitioner and Respondent stipuiated to the following: (1) Respondent had a
policy of accommodating light duty work for employees with workers' compensation claims; (2)
Petitioner voluntarily resigneéd her employment with Respondent on September 1, 2014; and (3)
the job duties of a CNA were the same or substantially similar to the physwal requlrements of
Petltloner s nursmg sehool clinicals. S :

Petitioner worked for Respondent as a CNA. On May 13, 2013, Petltloner sustamed an injury to
her low back while lifting a patient. At trial, Petitioner testlﬁed she expenenced a "jolting" pain
in her back which went into her left leg. - : ' : '

Subsequent fo the accident, Petitioner sought medical treatment from Dr. James Alexander, her
family physician, who evaluated her on May 23, 2013. At that time, Petitioner complained of
low back pain with radiating pain in the left buttock and pelvic area. Dr. Alexander diagnosed
Petitioner with a lumbar sprain and administered an epidural steroid i 111] ectlon mto the Ieft h1p He
also ordered an MRI scan (Petitioner's Exhibit 2). :

The MRI'was performed on June 6, 2013. According to the radiologist, the MRI revealed a
central bulging of the L5-S1 disc whlch resulted in mlld encroachment on the Ventral theeal sac
(Petitioner's Exhibit 16). S

Dr. Alexander saw Petitioner in June, 2013, and opined she had lumbosacral disc degeneration.
He treated the condition conservatively with medication and physical therapy, but subsequently
referred Petitioner to Dr. J on Taveau, a neurosurgeon (Pe’ntloner s Exhibit 2)

Dr. Taveau evaluated Petitioner on June 19, 2013. He exammed Petltxoner and reviewed the MRI
scan. Dr. Taveau opined Petitioner had a disc herniation at L5- Sl and ordered additional physical
therapy (Petitioner's Exhibit 26).

Stevie Lewis v. Southem Ilhnoxs Healthcare, Inc. d/b/a Memorial Hospital of Carbondale -
Pagel N T : : - 14 WC 22576



Petitioner was seen by Peggy Boyd, a Nurse Practitioner associated with Dr. Alexander on July

2, 2013, and July 22, 2013. On those occasions, NP Boyd administered ep1dural steroid
injections (P etitioner's Exhlblt 2)

Petitioner's condmon d1d not improve and Dr. Taveau performed low back surgery on August 3,
2013. The procedure consisted of a L5 laminectomy and L5-S1 discectomy. Following surgery,
Petitioner was seen by Robert Deaton, a Nurse Practitioner associated with Dr.. Taveau, on
August 20, 2013. At that time, NP Deaton authorized Petitioner to be off work, but she could
continue nursing school with restrictions (Petitioner's Exhibit 26).

Dr. Taveau saw Petitioner on September 18, 2013, and authorized her fo return to "unrestricted
activity" on October 2, 2013. However, when Dr. Taveau subsequently saw Petitioner on
- October 24, 2013, November 25, 2013, and December 23, 2013, he authorized her to remain off
work. When Dr. Taveau saw Petitioner on January 20, 2014, he authorized her to return to work
on light duty with a limitation of 20 hours per week. On April 11, 2014, Dr. Taveau released
~ Petitioner to return to work without restrictions (Petitioner's EXhlbit 26) Following the surgery,
Petitioner began nursing school to become an LPN.

In regard to the accident of May 2, 2014, Petitioner testified she returned to work approximately
three weeks prior and had been working 12 hour shifts, three days per week. On May 2, 2014,
Petitioner provided care to nine patients, four of which were "total lift" patients. Petitioner
explained that a "total lift" patient required assistance doing virtually everything, such as going
to the toilet, bathing, etc. It always required more than one person to assist these patients. The
other five patients also required a significant amount of assistance. After working a portion of
her shift, Petitioner began to experience low back pain with pain on the right side which she had

not experienced with the prior injury. The accident was reported to Respondent the same day it
occurred and an accident report was completed.

Following the accident, Respondent directed Petitioner to go to Dr. Steve Austin, who saw her
that same day. According to Dr. Austin's record of that date, Petitioner "...does not feel that she
has re-injured back but just took on too much work too fast." At that time, Petitioner completed
and signed a form which noted she had been assisting four out of nine patients who required

"total lifts/care" and her back was painful because of "activity and heavy lifting" (Pe'utxoner $
Exhibit 33)

Petitioner was subsequently seen by Dr. Alexander on May 6, 2014. According to his record of

that date, Petitioner experienced a sudden onset of Jow back pain while at work on Friday, but

there was no radiation of pain into the lower extremities. Dr. Alexander diagnosed Petitioner
with a lumbar strain and authorized her to be off work (Petitioner's Exhibit 2).

Dr. Alexander again saw Petitioner on May 15,= 2014, and Petitioner continued to have low back
pain but with radicular pain into the right lower extremity. Because Petitioner's symptomns had
worsened, Dr. Alexander ordered an MRI scan of the Jumbar spine (Petitioner's Exhibit 2).

Stevie Lewis v. Southern Illinois Healthcare, Tnc. d/b/a Memorial Hospital of Carbondale
Page 2 14 WC 22576
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The MRI was performed on May 16, 2014. Accot'ding to the radiologist, there was evidence of
the previous laminectomy at 1.5-81, scar tissue which may affect the descendmg S1 nerve roots
and no evidence of recurrent disc protrusion (Pet1t10ner s Exhibit 17),

Petitioner was subsequently seen by Dr. Taveau on May 19, 2014. Dr. Taveau noted Petitioner
had symptoms of low back pain and right lower extremity radicular pain following a work-
related injury of May 2, 2014. Dr. Taveau reviewed the MRI of May 16, 2014, and opined it
revealed a recurretit disc herniation at L5-S1, paracentral right. He noted this was impinging on
the -right L5 and descending sacral nerve roots. He recommended conservative treatment
including steroid injections, but that an L.5-S1 fusion might be tequired (Petitioner's Exhibit 26).

When Dr. Taveau saw Petitioner on May 28, 2014, he noted she recently had been to the ER
because of an exacerbation of her symptoms. He restated his opinion Petitioner had a recurrent
disc herniation at L.5-S1. When he saw Petlttoner on June 6, 2014, he ordered an EMG study
(Petmoner s Exhl’mt 26) : . : .

The EMG was performed on June o, 2014 The study was consistent w1th nght L5 S1
radiculopathy (Petitioner's Exhibit 26).

Petitioner returned to Dr. Alexanders office and received additional epidural steroid injections
on June 9, 2014, October 27, 2014, arid November 14, 2014. The injections were admmlstered
byJ enmfer Alexander, a Physician Assistant (Petltxoner s Exhibit 2).

Shortly after his last visit with Petitioner, Dr. Taveau made the decision to relocate his medlcal
practlce He referred Pet1t1oner to Dr. Matthew Gomet, an orthopedlo surgeon.

On June 26, 2014, Petmoner was seen by Dr. Brent Newell, a pain management specialist.
Petitioner complained of low back and leg pain, more on the right than left. Dr. Newell reviewed
the MRI of May 16, 2014, and opined there was enhancing scar tissue in the L5-81 disc affecting
the S1 nerve roots, but no herniation. He recommended Petitioner undergo an epidural steroid
injection. He administered bilateral epidural steroid injections at L5- Sl on July 2, 2014, and
September 19, 2014 (Petitioner's Exhibit 13).

Petitioner received physical therapy from August 18, 2014, through October 30, 2014. When
initially evaluated on August 18, 2014, Petitioner complained of low back and leg pain, right
greater than left, but that the injections had given her some relief. When seen on October 30,
2014, the therapist noted Petitioner's complaints were in the right L4 dermatome and
mterrmttently in the nght 15-81 dermatome (Petttloner s Exhibit 14)

At trial, Pet1tloner and Respondent st1pulated Petltloner Voluntarxiy re31gned her employment
with Respondent effective September 1, 2014. Petitioner testified she resigned because she had
been accepted into nursing school (an RN program) and did not believe she could handle the
physical and mental stress of working and going to school. ‘At the time Pennoner resigned,
Respondent was accommodatmg her hght duty work/act1v1ty restrictions.

Stevie Lewis v. Southern Iilinois Healthcare, Inc. d/b/a Memorial Hospital of Carbondale
,Page 3 : : L : - 14WC 22576
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On October 30, 2014, Petitioner underwent another MRI of her lumbar spine. According the

radiologist, post operative changes were noted at [.5-S1, but no recurrent disc herniation
(Petitioner's Exhibit 17). '

Dr. Gormet initially evaluated Petitioner on November 20, 2014. At that time, Petitioner advised
Dr. Gornet of both work-related accidents. Petitioner complained of low back and right leg pain
with occasional left sided symptoms. Dr. Gornet reviewed all of the prior MRIs. He opined the
- MRI of May 16, 2014, and October 30, 2014, both revealed large annular tears at 1.5-S1. Dr.
Gormet recommended Petitioner undergo a CT myelogram and another MRI. He imposed

work/activity restrictions and opined Petitioner should undergo an anterior fusion at L.5-S1
(Petitioner's Exhibit 23).

In regard to causality, Dr. Gornet opined Petitioner sustained a disc injury as a result of the
work-related accident of May 13, 2013, and this condition was aggravated by the work-related
accident of May 2, 2014. He noted the initial surgery which included the discectomy and
removal of part of the structure of the spine weakened the structure, which can lead to pain and

symptoms. He opined both injuries played a role in Petitioner's current need for treatment
(Petitioner's Exhibit 23).

An MRI Was performed on December 5, 2014. According to the radiologist, the MRI noted the

prior disc surgery at L5-S1, moderate degenerative disc disease at L5-S1, but no evidence of
recurrent disc herniation (Petitioner's Exhibit 17).

Dr. Gornet saw Petitioner on December 8, 2014, and reviewed the MRI of Decem‘oér 5, 2014.
Dr. Gornet noted all of the discs appeared healthy with the exception of L.5-S1. He did not

specify what abnormalities were present at 1.5-S1 in his medical record of that date (Petitioner's
Exhibit 23). -

Dr. Taveau was deposed on December 15, 2014, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Taveau's testimony was consistent with his medical
records and he reaffirmed the opinions contained therein. Dr. Taveau testified he performed disc

surgery at L5-S1 on August 5, 2013, and the disc herniation was related to the accident of May
13, 2013 (Petitioner's Exhibit 34; pp 14-15).

In regard to his release for Petitioner to return to unrestricted activity as of October 2, 2013, and
his' subsequent note of October 24, 2013, wherein he authorized Petitioner to be off work, Dr.
Taveau explained that he restricted Petitioner from returning to work as a CNA, but permitted
her to perform her clinical tasks in nursing school. Dr. Taveau explained that Petitioner could be
more protected and accommodated while performing her clinical duties in nursing school and not
required to perform any tasks which could cause her to Sustain an injury (Petitioner's Exhibit 34;
pp 19-22). -
In regard to the treatment Dr. Taveau provided to Petitioner after the accident of May 2, 2014, he
noted Petitioner had radicular findings on the right that were not previously present as the prior
. findings were on the left. He testified this suggested a new condition and not just an exacerbation
of the old condition. He opined the MRI performed on May 16, 2014, revealed a recurrent disc

Stevie Lewis v. Southern lllinois Healthcare, Inc. d/b/a Memorial Hospital of Carbondale
Page 4 14 WC 22576
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herniation at 15-S1 paracentral right. He recommended Petitioner attempt conservative

treatment, but that if it did not help her, then she should undergo a fusion at L5-S1 (Petltloners
Exhibit 34; pp 30- 34)

On cross-examm_atlon, Dr. Taveau agreed he was not restricting Petitioner from any activities in
nursing school, including the clinicals. This was based on his understanding that Petitioner's
professors would allow her to have accommodations during the clinicals, but he had no
verification of this. In regard to the radiologist’s interpretation of the MRI of May 16, 2014, not
revealing a recurrent disc herniation at L5-S1, he acknowledged the radiologlst dlsagreed with
his mterpretatlon of it (Petltloners Exhiblt 34; pp 59-63, 70- 71) : '

At the dn‘ectlon of Respondent Petltloner was exammed by Dr. Andrew Zelby, a neurosurgeon,
on January 14, 2015. In connection with his examination of Petitioner, Dr. Zelby reviewed
medical records and diagnostic studies provided to him by Respondent. Dr. Zelby opined the
diagnostic studies performed after the accident of May 13, 2013, revealed a disc protrusion at
L5-S1, but he opined there was no‘basis for Petitioner undergoing "urgent surgery," but he did
not opine as to whether disc surgery was or was not appropriate. In regard to the diagnostic
studies performed after the May, 2014, accident, Dr. Zelby opined there was no evidence of a
recurrent herniated disc which was consistent with the opinion of the radiologist. In regard to the
presence of an annular tear following surgery he opined this was meaningless and d1d not
provide a basis to consider further surgery (Respondent's Exhlblt 1)

Dr. Zelbys ﬁndmgs on exammatmn of Petltloner were essentlally normal and there were no
objective findings to explain the persistence and_severity of her symptoms. Dr. Zelby also
noticed there were positive Waddell signs with significant symptom magnification. He opined
there was no medical basis for Petitioner undergoing a fusion at L5-S1, Petitioner could work

performing medium-heavy physical labor and Petitloner was at MMI as of J anuary/February,
2014 (Respondent‘s Exhibit 1)

Petitioner was again seen by Dr. Gomet on March 19, 2015. Dr. Gomet also ordered a CT
‘myelogram which was performed that same day (Petitioner's Exhibit 23). According to the
- radiologist, the study revealed an annular disc bulge and bilateral neural foraminal stenosis. The
report did not address whether or not there was recurrent disc herniation (Petitioner's Exhibit 7).

When Dr. Gornet saw Petitioner on March 19, 2015, he reviewed Dr. Zelby's report. Dr. Gomet
did note he had some concerns about symptom magnification on the part of Petitioner, but that
the diagnostic studies proved that Petitioner had a large annular tear at L5-S1. He renewed his
recommendation Petitioner undergo an anterior lumbar fusion-at L5-S1. He did note Petitioner

would have to cease taking aH narcotic medlcatlons prior to his performlng surgery (Petitioner s
Exhibit 23) :

Petltioner was subsequently evaluated by Michael Bryant, a Physician Assistant associated with
Dr. Mark Fleming, a neurosurgeon (in the same office Dr. Taveau was previously associated
with), on April 13, 2015. Petitioner advised she had been seen by Dr. Goret who recommended
she undergo lumbar fusion surgery. Petitioner complained of low back and right leg pain.:PA
Bryant reviewed the MRI scan from December, 2014, and opined it revéaled no evidence of a

Stevie Lewis v. Southern Ilhnms Healthcare Inc. d/b/a Memorial Hospital of Carbondale
Page 5 o o o R _ 14 WC 22576
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recurrent disc herniation. Petitioner was then referred to Dr. Gerson Criste, for

evaluation/treatment which mcluded a possible dorsal column sttmulator (Petmoners Exhibit
26). '

Dr. Criste saw Petitioner on April 29, 2015, and noted there were differing medical opinions as
to whether Petitioner should undergo surgery. Because Petitioner continued to complain of

radicular right leg pain, Dr. Criste recommended Petitioner undergo epidural steroid injections
(Pentzoner s Exhibit 26) '

| Dr Criste admxmstered ep1dura1 steroid injections at LS on the nght sule on May 4, 2015, and
May 19, 2015. Petitioner subsequently advised Dr. Criste the injections .had relieved her
.symptoms and she began another course of physical therapy (Petitioner's Exhibit 26).

Dr. Gornet was deposed on September 21, 2015, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Gornet's testimony was consistent with his medical
records and he reaffirmed the opinions contained therein. Specifically, Dr. Gomet testified that
both he and Dr. Taveau had opined Petitioner had a recurrent herniation and a structural annular
tear at L5-S1. Both Dr. Gomet and Dr. Taveau recommended Petitioner undergo fusion surgery

and Dr. Gornet aftributed Petitioner's low back condition to her work-related injury (Petitioner's
Exhibit 35; pp 9-10, 13-14).

On cross-examination, Dr. Gomet was questioned about Waddell findings and he noted
Petitioner had undergone surgery at L5-S1 and Petitioner's marking on a pain diagram of her
areas of complaint was in regard to both the L5 and S1 nerve roots. When questioned about Dr.
Taveau's opinion that Petitioner had recurrent a disc hemiation at L.5-S1, Dr. Gomet testified
Petitioner had more of a structural problem at L5-S1 because of her undergoing a prior
discectomy and laminectomy at that level which caused a destabilization of her spine at L.5-S1 as
well as an annular tear. Dr. Gornet testified the only way to stabilize the spine was to perform a
fusion (Petitioner's Exhibit 35; pp 22, 35-37).

Petitioner was again seen by Dr. Gomnet on October 5, 2015. At that time, Petitioner was no
longer taking narcotics and was doing better. Dr. Gornet opined Petitioner had discogenic pain
with annular tear and a previous surgery at L5-S1 (Petitioner's Exhibit 23).

Dr. Zelby was deposed on December 2, 2015, and his deposition testimony was received into
-evidence at trial. On direct examination, Dr. Zelby's testimony was consistent with his medical
report of January 14, 2015, and he reaffirmed the opinions contained therein. Dr, Zelby testified
that the need for original disc surgery at L5-S1 was questionable, and he opined that it was likely
the condition would have resolved without the need for surgery. Dr. Zelby stated Petitioner's
complaints did not correlate with her objective findings and there was no medical basis for
performing an L5-S1 fusion because there was no instability (Respondent's Exhibit 2; pp 19-22).

On croés-examination, although Dr. Zelby questioned the need for disc surgery, he declined to
state that Dr. Tavean committed medical malpractice by performing an unnecessary and

unreasonable surgery. However, Dr. Zelby later commented that "Dr. Taveau seems plagued by a
lack of detail in his notes." (Respondent's Exhibit 2; pp 33-34, 65-66).

Stevie Lewis v. Southem Illinois Healthcare, Inc. d/b/a Memorial Hospital of Carbondale
Page 6 14 WC 22576
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Dr. Gornet saw Petitioner on J anuary 4 2016. At that time, Petitioner was in nursmg school. Dr.
Gornet's diagnosis continued to be discogenic pain at L5-S1. He attributed Petitioner's condition
to the first accident (erroneously indicating it as “8/5/13”, which was, in fact, the date the surgery

- was performed) and the surgery she underwent thereafter. He opined surgery caused
destabilization of that segment of the spine. He ordered an MRI spectroscopy at 1.3-L4, L4-L5
and L5-S1 and noted if Petitioner continued to have symptoms then the anterior fusion surgery at
L3- Sl Would be approprlate (Petmoner $ EXhlbIt 23).

During the txme Pet1t10ner was bemg seen by Dr Gomet she contmued to seek treatment from
PA Alexander. PA Alexander administered epidural steroid injections on January 9, 2015,
January 25, 2016, April 5, 2016, Septernber 27, 2016 October 14, 2016, and December 6, 2016 -
(Petitloner s Exhibit 2) :

Dr. Gomet subsequently saw Petitioner on March 24,2016, and noted the MRI spectroscopy was
positive for the presence of painful chemicals at L5-S1 and L4-L5. Dr. Gornet described his -
examination as non-focal and he recommended Petltmner proceed with the anterior fusuon at L5-
S1 (Pet1t10ner 8 Exhlblt 23). :

On March 27, 2016 Petltloﬁer contacted Dr. Criste's office and advised her leg pain was
returning and she wanted another injection. Dr, Criste administered an epidural steroid mJectlon
at L5 on the right on April 17, 2016 (Petitioner's Exhibit 26).

At the direction of Respondent, Dr. Michael Treister, an orthopedic surgeon, performed a

utilization review on April 11, 2016, in regard to the L5-S1 anterior lumbar fusion that was
recommended by Dr. Gornet. In connection with his evaluation, Dr. Treister reviewed medical

records, which included Dr. Zelby's report, which were provided to him by Respondent. Dr.

Treister opined that an anterior 1.5-S1 fusion was not medically reasonable and necessary. This

conclusion was based, in-part, on the lack of examination findings in several of Dr. Gornet's

medical records, in particular, Dr. Gornet's records of October 5, 2015, January 4, 2016 and

March 24, 2016. He also noted Dr. Gornet did not make any reference to Petitioner's response to

the ep1dural steroid 1nject10ns (Respondent‘s Exhibit 3)

Dr. Gornet agam saw Petitioner on June 27 2016, September 29 2016, and January 5, 2017 :
Petitioner's condition remained essentially the same and Dr. Gornet noted he was awaltmg
approval to proceed Wlth the fusion surgery (Petitioner's Exhibit 23) ‘

On May 20, 2016, Petitioner contacted Dr. Criste's office and requested another injection. Dr.
Criste subsequently administered epidural steroid injections at L5 on the nght on July 6, 20}6
and fuly 21, 2016 (Pet1t1oners Exmblt 26) : :

Dr. Treister was deposed on Dccember 19, 2016, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Treister's testimony was consistent with his report
and he reaffirmed the opinions contained therein. Specifically, he initially noted that when Dr.
Gornet evaluated Petitioner on November 20, 2014, his findings correlated with nerve root
pressure at the L4-L5 and not the L5-81 level. In his review of Dr. Gornet's records subsequent
to that date, Dr. Treister noted the lack of a description of Petitioner's subjectiv.e‘-cemplaints and
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any findings on examination. Dr. Treister also noted Petitioner's Waddell- findings when
examined by Dr. Zelby and that, after one of the epidural steroid mjections Petitioner's
symptoms worsened (Respondent's Exhibit 4; pp 14- 20)

Dr. Trexster also noted Pet1t10ner had been treated for anxiety a.nd depression and that should be
fully evaluated before proceeding to surgery. Dr. Treister also opined the use of MRI
spectroscopy was not generally used to evaluate spinal conditions and a positive finding at L5-S1
was not supportive of Petitioner undergoing a fusion at that level. Dr. Trester testified an 1.5-S1
fusion surgical procedure was not indicated (Respondent's Exhibit 4; pp 31-40).

On cross-examination, Dr. Treister was questioned about his opinion regarding the use of the
MRI spectroscopy. Dr. Treister testified the fact that the study revealed an abnormal chemical
content was not of any significance because the disc was previously hemiated and would have an
abnormal chemzcal content (Respondent‘s Exhibit 4; pp 86-88).

Dr. Gornet was deposed for the second time on January 23, 2017, and his deposition testimony
was received into evidence at trial. The primary reason Dr. Gornet was re-deposed was to rebut
the opinions of Dr. Treister. Dr. Gornet testified he was treating an objective structural problem
at L5-S1. In regard to the L5 nerve root, Dr. Gornet testified it was actually closer to 1.5-S1 than
L4-L5. While the L5 nerve root can be irritated by pathology at L4 L5, it can also been irritated
by pathology at L5-S1 (Petitioner's Exhibit 36; pp 7-9).

Dr. Gornet also reviewed the EMG study of June 6, 2014, and noted its findings of radiculopathy
at L5-S1 and opined it was consistent with his findings. Dr. Gomet testified he did not record
examination findings on every visit because there was no change as Petitioner's complaints
remained essentially the same. In regard to Petitioner's depression, Dr. Gomet testified that
patients who had appropriately selected pathology responded well to surgery. He specifically
noted Petitioner was no longer on narcotics and had a treatable problem. Dr. Gornet also testified

MRI spectroscopy was a reliable diagnostic tool to determine whether someone needed treatment
or not (Petitioner's Exhibit 36; pp 17-23).

On cross-examination, Dr. Gornet agreed that were only three offices in the country that use
spectroscopy to evaluate spinal patients. Dr. Gomet agreed that the presence of an annular tear,
in and of itself, was not the basis for a surgical recommendation as many other factors needed to
be considered (Petitioner's Exhibit 36; pp 28-31).

Petitioner began to experienced bilateral shoulder symptoms sometime in October, 2016.
Petitioner initially sought medical treatment in December, 2016, at the office of Dr. Alexander,
her family physician. On December 27, 2016, PA Alexander evaluated Petitioner and ordered x-

- rays and CT scans of both shoulders. The CT scans revealed the presence of avascular necrosis

in both shoulders (Petitioner's Exhibits 2 and 6).

~-In regard to her shoulder condition, Petitioner was subsequently seen by Dr. George Paletta, an

orthopedic surgeon, on January 18, 2017. At that time, Petitioner advised she had been diagnosed
with avascular necrosis of both shoulders and had received steroids as part of her treatment for a
back injury. Dr. Paletta ordered CT scans of both shoulders which also revealed avascular
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necrosis of both shoulders Dr. Paletta's d1agnoszs was humeral head avascuiar necrosis
(Petltloner S Exhibrt 23) :

At trial, Petrtroner test1ﬁed she recezved at least 17 steroid i inj ectlons as part of her treatment for
her back injury. As noted herein, the medical records tendered at trial revealed Petitioner Had, in
fact, received 19 epidural steroid m}ectrons mto her low back, from May 23, 2013, through
December 6, 2016. '

Dr Paletta subsequentiy performed arthroscoprc reconstructtve surgery of the humeral heads on
the left shoulder-and right shoulder on. April 25, 2017, and July 27, 2017, respectively. Dr.
Paletta subsequentiy performed another right shoulder surgery on November 2, 2017, which
consisted of an open repair of the subscapularis. He authorized Petitioner to be off work from
Apnl 25 2017 through May 1 2018 (Petmoners Exlubrt 23)

Dr Paletta was deposed twice, on August 18 2017 and again on April 25 2018 In ‘ooth
deposmons Dr. Paletta noted Petitioner had undergone multiple ‘steroid injections and he
attributed the avascular necrosis as being secondary to steroid use (Petitioner's Exhibit 37; pp 11-
12; Petltloners Ethblt 38, pp 11- 12) :

At the dlrectron of Respondent Petrtloner was exammed for the second time ’oy Dr. Zelby on
April 23, 2018, In connection with his examination of Petitioner, Dr. Zelby reviewed medical
records and diagnostic studies provided to him by Respondent. According to Dr. Zelby's report
of that date, Petitioner advised him she sustained the injury of May 2,-2014, when she and two
coworkers were attempting to lift a-patient that weighed in excess of 300 pounds. She also
advised him of havmg undergone 17 epidural steroid injections and the shoulder surgeries that
were - subsequently performed. Petitioner - complamed of 1ow back and nght Ieg paln
(Respondent's Exhrblt 5).

Dr. Zelby 1mt1ally noted Petltroner prov1ded a much dlfferent hlstory of the acmdent of May 2,

2014, than what she previously told him. Dr. Zelby's findings on examination were objectively
normal and he again noted the presence of symptom magnification. He also opined the numerous
stéroid injections were not medically necessary because she had no condition which would be
treated with steroid III}CCtIOIlS He opined the annular tear was no clinical mgmﬁcance and the
use of MRI spectroscopy was not reasonable for determining treatment in spinal conditions. Dr.

Zelby -opined -there was no objectlve ev1dence to support performmg an : LS 81 fusmn
(Respondent‘s Exhrblt 5) - : : _ : :

, When Dr. Gornet saw Petltroner on .Tune 25 2018, he renewed his recommendatron Petmoner
undergo a fusron at L5-S1. Petitioner continued to compiam of low back and nght leg pain. Dr.
Gornet again noted Petitioner had structural back pain and an annular tear at L5-S1. Dr. Gomet
reviewed Dr. Zelby's report of April 23, 2018, and noted Dr. Zelby had limited knowledge of the
use-of MRI spectroscopy. ‘Dr. Gomet stated Rush Presbyterian Hospital had been in contact w1th
him in regard to posmbly using MRI spectroscopy (Petltloner s Exh1b1t 23)
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Dr. Zelby was deposed on July 9, 2018, and his deposition testimony was received into evidence
at trial. On direct examination, Dr. Zelby's testimony was consistent with his report and he
reaffirmed the opinions contained therein. He testified Petitioner had no residual recurrent disc
issues or findings of radiculopathy. Dr. Zelby also noted that, in regard to the accident of May 2,
2014, Petitioner had previously advised she just sat down after work and expenenced pam but
was now descnbmg a specific accident (Respondent's Exhibit 6; pp 21-22). -

On cross-examination, Dr. Zelby agreed that disc disruption at L5-S1 could cause L5 nerve
irritation. In regard to the inconsistent history, Dr. Zelby agreed he did not have Petitioner
complete any form as to how she sustained the injury, nor did he have any knowledge of what
mstory Petitioner gave to the other medical provuiers (Respondent‘s Exhibit 6; pp 31-37).

Dr. Gornet was deposed for the third tlrne on August 13 2018 and his deposmon test:mony was
received into evidence at trial. The primary reason for deposing Dr. Gomet at that time was so he
could rebut Dr. Zelby's most recent report. Dr. Gornet testified Petitioner had objective findings

which clearly showed on various MRIs scans and the MRI spectroscopy (Pet1t1oners Exh1b1t 39;
pp 6-9). . . . _ :

On cross-examination, Dr. Gornet was asked about Petitioner's multiple steroid injections and

whether they related to her avascular necrosis. He did not have an opinion regarding same
(Petitioner's Exhibit 39; pp 16-17). '

At the direction of Respondent, on September 21, 2018, Dr. Treister performed another
utilization review regarding the medical reasonableness and necessity of the proposed L5-S1
fusion as well as the multiple steroid injections Petitioner had already undergone. Dr. Treister
restated his opinion that there was no medical basis for an L5-S1 fusion. In regard to the epidural
steroid injections, Dr. Treister opined the initial injections received on May 2, 2013, June 9,
2014, and July 2, 2014, were medically reasonable, but the injections received thereafter were
not. Dr. Treister did not opine as to the medical reasonableness and necessity of the injections
Petitioner received on July 2, 2013, and July 22, 2013. Among other things, Dr. Treister noted
there was no consideration given to the cumulative effect of the steroid injections Petitioner had
received. In respect to the diagnosis of avascular necrosis, Dr. Treister opined it was more likely
than not referable to the cumulative effect of all the steroids (Respondent's Exhibit 7).

Dr. Treister was deposed on September 24, 2018, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. Treister's testimony was consistent with his medical
report and he reaffirmed the opinions contained therein. Specifically, Dr. Treister testified the
injections Petitioner received on June 9, 2014, and July 2, 2014 (the first two subsequent to the
May, 2014, accident) were reasonable and necessary, but all of the injections received thereafter
were not medically reasonable and necessary. Dr. Treister was not questioned about the early
injections Petitioner had received in May through July, 2013. Dr. Treister explained that there
were no objective findings of radicular symptoms and Petitioner was not getting any better
following the injections. He also testified the steroid injections contributed to the development of
avascular necrosis and there was no medical basis to justify Petitioner having received 17 steroid
injections (Respondent's Exhibit 8; pp 21-23, 26-28).
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At trial, Pentloner testified she has oontmued to live with constant low back pain w1th radiation
into both legs, more on the right than left. She wants to proceed with the fusion surgery

" recommended by Dr. Gomnet. Petitioner has returned to work as an RN, but is careful at work,

avoids lifting patients without assistance, gets help when needed, etc.
Conclusions of Law
In regard to disputed issue (C) the Arbitrator makes the foliowing eonoiusion of law:

The Arb1trator concludes Petmoner sustamed an aeeldental mjury arising out of and in the course
of empioyment by Respondent on May 2, 2014. : :

In support of this conclusmn the Arbltrator notes the following:

Petitioner testified she had just returned to work approximately three weeks prior and was taking
care of nine patients, four of which were "total lift" patients. Petitioner's job assignment required
a significant amount of lifting. After working a portion of her shift, Petitioner began to
expenence low back as well as right side pain wh1oh she had not experienced with the prior
injury.

Petitioner reported the accident to Respondent that same day and a written report was prepared.
The written report was not tendered into evidence and Respondent tendered no live witnesses at
trial to rebut Petitioner's testimony about what occurred on May 2, 2014,

Respondent's position that Petitioner did not sustain a work-related accident on May 2, 2014,
was based, in part, on the record of Dr. Austin in which Petitioner stated she did not sustain a re-
injury, but had taken on too much work too fast. However, in that same record, Petitioner
specifically referenced the nurnber of pa’uents she had to care for domg total hf’ts and heavy
lifting,. - :

At trial, PetItioner was 1ot cross- exammed about any of the statements she made to Dr. Austm

Respondent also rehed on the }nstory of the accident of May 2, 2014, contamed in Dr. Zelbys
report of April 23, 2018, wherein Petitioner purportedly informed him that she had sustained an

‘accident when she and a coworker attempted to lift a patient who weighed in excess of 300

pounds. Dr. Zelby specifically noted that this was not the history Petltloner had given to him
when he prev1ously examined her on January 14, 201 5 ' :

At trial, Petltloner was not cross-examined about Whether or not she prov1ded such a history to
Dr. Zelby when he exammed her on April 23, 2018. :

The Arbitrator ﬁnds Petztloner was a credible witness at trial. Th1s was amplified by the fact that
while Petitioner was undergoing extensive medical treatment, she completed nursing school and
was subsequently certified as both an LPN and RN.
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While Petitioner did not describe a specific lifting incident and immediate onset of pain, the
Arbitrator finds Petitioner's description of her work activities and complaints afterward were

descriptive of an accidental injury ansmg out of and in the course of her employment by
Respondent. '

In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner's current condition of ill-being is, in part, causally related to
the accident of May 2, 2014. Specifically, the Arbitrator concludes Petitioner's current condition
of ill-being in regard to her lumbar spine is causally related to the accident of May 2, 2014, but
her bilateral shoulder condition is not related to the accident of May 2, 2014,

In support of this conclusion the Arbitrator notes the following:

At the time Petitioner sustained the accident on May 2, 2014, she experienced low back and right

side pain and subsequently had right leg symptoms. When Petitioner sustained the prior work
injury on May 13, 2013, she experienced low back and left leg pain.

When Petitioner was evaluated by Dr. Taveau (the physician who performed L5-S1 disc surgery
on August 5, 2013), subsequent to the accident of May 2, 2014, Dr. Taveau noted Petitioner had

low back pain and right lower extremity radicular pain. Dr. Taveau also opined Petitioner had
sustained a recurrent disc herniation at L5-S1.

The fact Petitioner had pain in the right leg consistent with L.5-S1 radacu}opathy was confirmed
by the EMG study performed on June 6, 2014

In spite of the fact that the radiologist opined the MRI of May 16, 2014, did not reveal evidence

of a recurrent disc herniation, Dr. Taveau opined there was a recurrent disc herniation and noted
an L5-S1 fusion might be indicated.

Dr. Gornet opined the MR studies revealed annular tears at L5-S1 and that Petitioner sustained a
disc injury on May 13, 2013, which was aggravated by the accident of May 2, 2014.

Respondent's Section 12 examiner, Dr. Zelby, opined the diagnostic studies did not reveal a -
recurrent herniated disc at L5-S1 and Petitioner exhibited Waddell signs when he examined her
on January 14, 2015. When Dr. Gornet reviewed Dr. Zelby's report, Dr. Gornet again noted the

diagnostic studies revealed a large annular tear at L5-S1 and renewed his recommendation
Petitioner undergo a fusion at that level.

The Arbitrator acknowledges that the fadiologist who read various MRIs of Petitioner's lumbar
spine opined there was not recurrent disc herniation; however, whether there was or was not a
recurrent disc hemiation is not the critical issue. When Dr. Gornet was deposed on September
21, 2015, he testified Petitioner had a structural problem which he described as destabilization of
her spine at L5-S1 and that the only way to stabilize the spine was to perform a fusion.

Stevie Lewis v. Southern lilinois Healthcare, Inc. d/b/a Memorial Hospital of Carbondale
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Petitioner's prior treating physrcran Dr. Taveau, has also recommended she undergo fuswn
surgery

Respondent‘s utrhzatron review physmian Dr. Treister, opined fusion surgery was not
appropriate because, in part, Dr. Gornet's findings on examination correlated with nerve root
pressure at L4-L.5 and not L5-S1. However, Dr. Gornet testified the L5 nerve root can be irritated
at L4-L5 as well as at L5-51. Further, when he was deposed, Respondent‘s Section 12 examiner,
Dr. Ze1by, agreed that disc d1sruptron at LS S1 could 1rr1tate the L5 nerve root.

Based upon the precedrng, the Arbitrator ﬁnds the opinions of Dr Gornet and Dr. Taveau be
more persuaswe than tho se of Dr. Zelby and Dr Treister.

In regard to Petltloner 8 bllateral shoulder condrtlon it was not caused by the acc1dent of May 2,
2014, but by an excessive amount of steroid injections. As noted herein, the Arbitrator concluded
that most of the steroid injections were medically unreasonable and unnecessary.

Petitioner's treating physician, Dr. Paletta, and Respondent's utilization review physician, Dr.
Treister, both opmed the avascular necrosis was related to Petitioner's steroid injections.

In regard to drsputed issue (J) the Arbitrator makes the follomng conclusion of law:

The Arbitrator concludes that, except as noted herein, the medical treatment provided to
Petitioner was reasonable and necessary and Respondent is liable for payment of the medical
bills incurred therewith. - : -

In regard to the epidural steroid injections, Respondent is liable for payment of the injections
administered on June 9, 2014, and July 2, 2014 (steroid injections administered in May through
July, 2013, were awarded in 13 WC 23310}, but none of the steroid injections subsequent to July
2, 2014, because they were unreasonable and unnecessary. As aforestated, Petitioner’s bdateral
shoulder conditions are related to Petltloner s steroid injections.

Respondent is not liable for payment of medical treatment provided to Petitioner for her bilateral
_shoulder condition because it is related to the steroid injections, Wthh the Arbztrator has
determmed to be medically unreasonable and unnecessary.

In regard to the MRI spectroscopy, Respondent is not liable for payment of the medical services
incurred in connection with that dlagnostlc procedure because it was rnedlcally unreasonable and
unnecessary. : :

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 1, except for all of the medical charges for epidural steroid injections administered to
Petitioner subsequent to July 2, 2014, all of the medical charges for Petitioner's bilateral shoulder
condition and the MRI spectroscopy, as provided in Sections 8(a) and 8.2 of the Act su’oject to
the fee schedule

Stevie Lewis v. Southern Illinois Heaithcare Inc. d/b/a Memorial Hospltal of Carbondale
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In support of this conclusion the Arbitrator notes the following:

As noted in disputed issue (F) the Arbitrator concludes Petitioner's current condition of ill-being

in respect to her lumbar spine is causally related to the accident of May 2, 2014, for which
Petitioner received significant medical treatment. : : :

In regard to the epidural steroid injections administered to Petitioner, from May, 2013, through
December, 2016, Petitioner underwent 19 steroid injections. Respondent's utilization review
physician, Dr. Treister, opined that the first two injections administered subsequent to the
accident of May 2, 2014 (June 9, 2014, and July 2, 2014) were medically reasonable and
necessary, but the injections administered thereafter were not. He noted there was no
consideration of the cumulative effect of these injections and he opined they contributed to the
development of Petitioner's avascular necrosis. Petitioner's treating physician, Dr. Paletta, also
opined the avascular necrosis was secondary to the steroid injections.

In regard to Dr. Gornet's use of the MRI spectroscopy, Respondent's utilization review physician,
Dr. Treister, opined that measurement of the chemical content of the disc which has been
operated upon has no significance. Dr. Gomet agreed it was only used as a diagnostic tool in
spine cases in three offices in the country. The Arbitrator was not persuaded that th1s diagnostic
procedure was medically reasonable and necessary.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Atbitrator concludes Petitioner is entitled to prospective medical treatment including, but
not limited to, the L5-S1 fusion surgery recommended by Dr. Gornet.

In support of this conclusion the Arbitrator notes the following:

As noted‘ in the Arbitrator's conclusion of law in disputed issue (F), Dr. Gomet has opined

Petitioner has a structural instability at L5-S1 and a fusion procedure is the only way to stabilize
the spine. ‘

The Arbitrator finds the opinions of Dr. Gornet and Dr. Taveau to be more persuasive than those
of Dr. Zelby and Dr. Treister.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner is entitled to temporary total disability benefits of eight and
three-sevenths (8 3/7) weeks commencing May 2, 2014, through June 30, 2014.

In support of this conclusion the Arbitrator notes the following:

Petitioner was receiving medical treatment and authorized to be off work for the aforestated
period of time, until she returned to work on light duty.

Stevie Lewis v. Southern Illinois Healthcare, Inc. d/b/a Memorial Hospital of Carbondale
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The Arbitrator acknowledges Petitioner was authorized to be off work -from April 27, 2017,
through April 30, 2018, while being treated for bilateral shoulder condition. However, the

Arbitrator found this shoulder condition was not work-related. Accordingly, Respondent does
not owe temporary total disability benefits for that period of time.

N A

William R. Gallagher, Arbitratof/
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