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STATE OF ILLINOIS ) g Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF COOK ) [ ] Reverse

[ ] Modity

l:l Injured Workers' Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ Second Injury Fund (§8(e)18)

[] PTD/Fatal denied

IZI None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Joyce Austin,

Petitioner,

VS. NO: 15WC 19020

Evanston School District #65,

Respondent,

DECISION AND OPINION ON REVIEW

17IWCC0269

Timely Petition for Review under §19(b) having been filed by the Respondent, herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, temporary total disability, causal connection, prospective medical, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78

111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed April 25, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial

proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

MAY 1 - 2017 WM@Z"”"W"
DATED:

MIB/bm Michael J. Brennan

0-4/24/17
052 Ku.- (J %A/C\

Kevm Lamblm

Tl

Thomas J. Tyrigll  /




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

AUSTIN, JOYCE Case# 15WC019020
Employee/Petitioner

EVANSTON SCHOQOL DISTRICT #65

cmpoyerRespondn 17IWCCO0289

On 4/25/2016, an arbitration decision on this case was filed with the Illinois Workers’ Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.35% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

0700 GREGORIO & MARCO
SEANC STEC

TWO N LASALLE ST SUITE 1650
CHICAGO, IL 60602

1120 BRADY CONNOLLY & MASUDA PC
MATTHEW P SHERIFF

10 5 LASALLE ST SUITE 900

CHICAGO, IL 60803



STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COQK ) (] Second Injury Fund (§8(e)18)
|Z None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Joyce Austin Case # 15 WC 19020
Employee/Petitioner
v Consolidated cases:

Evanston School District #65

Employer/Respondent 1 7 I %aJ
An Application for Adjustment of Claim was filed in this matter, and a Noticei;cflguiQ; % ﬁil to each

party. The matter was heard by the Honorable George Andros, Arbitrator of the Commission, in the city of
Chicago, on January 28, 2016 and February 22, 2016. After reviewing all of the evidence presented,
the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

EI Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

I:I What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

FrmommUn

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. & [s Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
] TPD (] Maintenance X TTD

M. Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. I:, Other

ICArbDeci9®) 2:10 100 W Randolph Sweet #8-200 Chicago, IL 60601 312/814-6611  Toll-frec 866/352-3033  Web site. www jwee il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, 4/17/15, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $30,000.00; the average weekly wage was $576.92.
On the date of accident, Petitioner was 54 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $346.15 for
other benefits, for a total credit of $346.15.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$8,803.94 to Illinois Bone and Joint Institute, $1,077.80 to Hawthorn Surgery Center, and $18,267.06 to
Central States Joint Board, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner and her attorney temporary total disability benefits of $384.61/week for 44
weeks, commencing April 20, 2015 through February 22, 2016, as provided in Section 8(b) of the Act.

Respondent shall pay to Petitioner attorneys’ fees of $0, as provided in Section 16 of the Act; $0, as provided in
Section 19(k) of the Act; and 30, as provided in Section 19(1) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALs Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

HO0O! Gesnge §. Audhos April 22, 2016

Signature of Arbitrator Date

ICArbBec1¥{b)

APR 2 5 2016
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FINDINGS OF FACT 15 WC 19020

Joyce Austin (hereinafter “Petitioner”), a child development teacher, sustained accidental injuries to her
right shoulder and right knee on April 17, 2015. (R. pp. 6, 24, 27). At approximately 5:05 p.m.,
Petitioner exited the building where she worked for Evanston School District #65 (bereinafter
“Respondent”), located at 1500 McDaniel Avenue in Evanston, [llinois at the conclusion of her work day.
(R. p.17). As Petitioner exited the building, she saw a car parked in the “drop zone” at the curb of the
patio area between her and the parking lot. Petitioner recognized a student from the school in the parked
car and approached the car to speak with the student and the student’s grandmother. (R. pp. 19-21).

When Petitioner concluded her brief conversation, she turned then walked back to the patio part of the
premises thereby turning away from facing the side of the vehicle. She then proceeded ahead, up onto
the patio. The building premises when the parking lot ends appears to be a type of patio area from the end
of the parking area to the building proper. began to walk across the patio area around a concrete bollard
and between the bollard and the exit doors of the building. (R. pp. 21-24).

The Respondent via cross examination make long inquiry as to why the middle aged teacher went from
the side of the vehicle back up on the premises (off the parking area).She obviously chose or instinctively
did not walk in the parking lot directly behind where the vehicle was parked to get to her own car to go
home- which was parked in the other side/direction from the side of the vehicle in which the student was
sitting parked in the lot. Respondent by direct questions seeks inferences that this return to the patio on
the direct premises rather than walk to her car was some nefarious activity as a prelude to some effort at
setting up a fall at work at the end of the day. Extensive cross examination as to that route along with the
defect in the conerete of the patio was clearly directed in attacking this teachers credibility i.e. that the fall
did not at all occur as described and/ or that the later photo of the area was some set up so to speak as to
enact some reason for her fall. The Arbitrator makes no such inferences about the schoo! teacher being
not truthful but in fact, finds her explanation of the accident not only credible , detailed , reliable, logical
and truthful,

In the case at bar, the route in either direction around the vehicle behind it or back up to the patio
premises does not prove or disprove whether the accident (tripping on a defect of the employer’s
premises) was arising out of the course and scope of her employment under the Act. No type of
deviation in her path may be inferred such that her walking back to the patio/premises, off the parking
area, somehow takes her out of the course of her employment.

The Petitioner was asked about how the accident happened a number of times. After a time she returned
to take a picture of the area and those were offered into evidence. The first history to a medical provider
used the word sidewalk. To be perfectly clear, the worker fell on the company premises. This is not a
“sidewalk™ case , nor is it a “parking lot” case as we see at the Commission. It’s a fall on the premises
case. No deviation was proven. No lack of credibility was manifested via her testimony nor be history or
recorded statement or by testimony from an employee of the school viz a viz the lack of defect in the
premises where she fell.
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Petitioner walked around the concrete bollard, her left foot tripped on an obstruction and she fell forward
landing on the concrete with her right knee and her outstretched right hand. (R. pp. 24-27). Immediately
after she fell, Petitioner’s right arm went completely numb. Petitioner had never experienced symptoms
like that in her right arm prior to April 17, 2015. (R. p.27).

Afier her fall, Petitioner stood up and walked to her car that was parked in the parking lot designated for
parking for the building located at 1500 McDaniel Avenue. (R. p. 28). The parking lot was situated
immediately adjacent to the patio area upon which Petitioner fell. (R. p. 19). Petitioner drove herself
home, but that night the numbness in her right arm continued, especially between her right shoulder and
right elbow. (R. pp. 28-29).

The day after her accident, April 18, 2015, Petitioner noticed that the symptoms in her right arm
continued, so she made an appointment to see Dr. James L. Fox. (R. p. 29). The history taken by Dr. Fox
states, *...injured her right shoulder yesterday, when she tripped on the sidewalk and fell forward, landing
on her hand and forearm.” Dr. Fox diagnosed Petitioner with an injured rotator cuff and placed her in a
sling. In addition, the doctor prescribed Norco for Petitioner, and directed her to obtain an MRI of her
right shoulder. (Petitioner’s Exhibit #11).

On April 20, 2015, Petitioner obtained an MRI of her right shoulder. Dr. Matthew Eisenstein, a
radiologist, reviewed the MRI of Petitioner’s right shoulder and found a “...focal linear intrasubstance

tear of the supraspinatus tendon anterolaterally. There may be subtle extensions completing the tear to
full thickness.” (Petitioner’s Exhibit #11).

Also on April 20, 2015, Petitioner was examined by Dr. Waxman. Dr. Waxman reviewed the MRI of
Petitioner’s right shoulder and diagnosed her with a right shoulder injury with a possible small anterior
rotator cuff tear. The doctor provided Petitioner with a light duty work restriction of no lifting with the
right arm at that time, Dr. Waxman also injected Petitioner’s right knee with Depo-Medrol and
Lidocaine. (Petitioner’s Exhibit #9, pp. 3-6). After seeing Dr. Waxman on April 20, 2015, Petitioner
contacted Respondent’s Human Resources department and spoke with an employee named “Lauren.”
Petitioner requested light duty work accommodations during that telephone conversation. No light duty
work accommodation has been offered to Petitioner by Respondent from April 20, 2015, through the date
of hearing. (R. pp. 34-35).

On May 4, 2013, Petitioner returned to see Dr. Waxman. The doctor diagnosed Petitioner with persistent
right knee pain and recommended that she obtain an MRI of her right knee. In addition, Dr. Waxman
directed Petitioner to remain off work. (Petitioner’s Exhibit #9, pp. 11-13).

On May 13, 2015, Petitioner was again examined by Dr. Waxman. At that time, the doctor diagnosed
Petitioner with a partial rotator cuff tear and injected Petitioner’s right shoulder with Depo-Medrol and
Lidocaine. Dr. Waxman also directed Petitioner to begin a physical therapy program. (Petitioner’s
Exhibit #9, p. 15). On May 27, 2015, Petitioner began a physical therapy program at Iilinois Bone &
Joint Institute. (Petitioner’s Exhibit #9, pp. 26-27).
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Petitioner elected to obtain a second opinion regarding her right shoulder condition from Dr. Roger M.
Chams. (R. pp. 30-31). Dr. Chams first examined Petitioner on June 9, 2015. At that time, the doctor
reviewed the MRI of Petitioner’s right shoulder and diagnosed her with a full thickness rotator cuff tear.
Dr. Chams directed Petitioner to remain off work, continue physical therapy, and to proceed with right
shoulder arthroscopy, decompression, Mumford procedure and rotator cuff repair. (Petitioner’s Exhibit
#9, pp. 30-34).

On June 24, 2015, Dr. Chams performed a right shoulder arthroscopic surgery with debridement of the
labrum, subacromial decompression, distal clavicle resection with Mumford procedure and a rotator cuff
repair for Petitioner at Hawthorn Surgery Center. (Petitioner’s Exhibit #9, pp. 199-201).

On June 30, 2015, Dr. Chams evaluated Petitioner and directed her to proceed with a post-operative
physical therapy program. (Petitioner’s Exhibit #9, pp. 40). Petitioner began her post-operative physical
therapy program at Illinois Bone & Joint Institute on July 8, 2015. (Petitioner’s Exhibit #9, pp. 41-44).

On July 9, 2015, Dr. Chams examined Petitioner and directed her to continue her physical therapy
program. (Petitioner’s Exhibit #9, pp. 45-46). Petitioner returned to see Dr. Chams on August 6, 2015.
At that time, he directed Petitioner to continue her physical therapy program, discontinue use of her sling,
and released Petitioner to return to light duty work consisting of desk work only with no use of her right
arm. (Petitioner’s Exhibit #9, pp. 71-73).

On August 18, 2015, Petitioner was examined again by Dr. Waxman and received unrelated treatment for
her left knee. (Petitioner’s Exhibit #9, p. 83). On August 19, 2015, Petitioner returned to see Dr.
Waxman and received an Orthovisc injection in her right knee. (Petitioner’s Exhibit #9, p. 86).

On September 17, 20135, Petitioner was again examined by Dr. Chams. The doctor directed Petitioner to
continue the physical therapy program for her right shoulder and to continue her light duty work
restrictions. (Petitioner’s Exhibit #9, pp. 106-110).

On October 29, 2015, Dr. Chams examined Petitioner again and directed her to continue her physical
therapy program and to continue her light duty work restrictions. (Petitioner’s Exhibit #9, pp. 140-143).
On November 12, 2013, Petitioner was evaluated at Illinois Bone & Joint Institute for unrelated left foot
symptoms. (Petitioner’s Exhibit #9, p. 152).

On December 1, 20135, Petitioner returned to see Dr. Chams. The doctor noted that Petitioner had made
significant progress with her right shoulder over the last two months and directed her to continue her
physical therapy. In addition, Dr. Chams directed Petitioner to continue her light duty work restrictions.
(Petitioner’s Exhibit #9, pp. 164-166).

Petitioner’s last appointment with Dr. Chams prior to hearing was on January 19, 2016. At that time, Dr.
Chams provided Petitioner with a light duty work restriction of no overhead lifting greater than 10
pounds. In addition, Dr. Chams directed Petitioner to continue physical therapy two times per week for 8
additional weeks. (Petitioner’s Exhibit #6).
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CONCLUSIONS OF LAW

() Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

Based upon the totality of the evidence, the Arbitrator finds that Petitioner sustained an accident that
arose out of and in the course of Petitioner’s employment by Respondent on April 17, 2015.

The Findings of Fact, as stated above, are adopted herein. The Arbitrator notes that the facts surrounding
Petitioner’s fall are not in dispute. At the conclusion of her work day, Petitioner exited the building
where she works for Respondent, located at 1500 McDaniel Avenue in Evanston, Illinois. (R.p. 17). As
Petitioner exited the building at approximately 5:05 p.m., she saw a student from her school in the back
seat of a car that was located in the “drop zone”. The “drop zone” is an area of the parking lot closest to
the entrance and exit to the building where students would be dropped off in the morning and picked up in
the afiemoon. No “sidewalk” is involved in this case whatsoever.

Petitioner crossed the company premises described a concrete patio area between the doors to the building
and the “drop zone” to speak with the student and the student’s grandmother, who was also in the car.
Petitioner explained that becoming familiar with the students and their families is helpful for teachers to
make “a connection” with students, in furtherance of helping them learn. (R. pp.19-21).

After a brief conversation, Petitioner walked between a concrete bollard and the doors to the building,
intending to leave the patio area and enter Respondent’s parking lot, where her car was located. As
Petitioner walked across the patio, her left foot “stopped” causing her to fall forward, injuring her right
knee and right shoulder. (R. pp. 21-24). While it is true that Petitioner did not know, at the time of her
fall, what caused her left foot to stop, she later returned to the site of her fall and discovered a section of
“heaved” concrete which caused her to trip. Petitioner specifically identified the defect in the concrete of
the patio as depicted in Petitioner’s Exhibits #3, #4, and #5. (R. p. 63). No groundskeeper, facilities
manager, repair tradesman nor principal rebutted her description of the premises, the defect in said
premises or how she would have transversed around the area.

The Petitioner herself is deemed credible and logical in her explanations about the interaction with the
student, her routes to from the vehicle back to the premises out of the parking lot and the defect in the
company premises ( unrebutted). None of the histories or statements plus taking the photos later to
document the situation show impeachment or some plot to dummy up a claim for benefits. This teacher
with years of service at more than one school did emphasis the practice of documentation. Her taking
pictures is no more suspicion that the claims adjuster taking a recorded statement. So, no issues of
credibility exist here.

In the instant case, the Arbitrator finds that because it is undisputed that Petitioner fell on Respondent’s
property, and it is also undisputed that Petitioner tripped on a defect in the patio, which caused her to fall,
the Petitioner has proved, by a preponderance of the evidence, that her fall was caused by a risk distinctly
associated with her employment. Therefore, Petitioner has proved, by a preponderance of the evidence
that her injury arose out of her employment with Respondent on April 17, 2015.
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The Arbitrator further notes that the words “in the course of” relate to the time, place and circumstances
under which the accident takes place - - an injury occurring within the period of employment, at a place
where the employee reasonably may be in the performance of his duties, and while fulfilling those duties
or doing something incidental thereto. Williams v. Country Mutual Insurance Company, 28 Ill. App. 3d
274, 277, 328 N.E.2d 117 (1975). It has been long recognized that a person is covered by the Act when
going to and from work on the employer’s premises. (/d. at 277).

In the instant case, the Arbitrator finds that Petitioner fell in the patio area directly outside the exit doors
to the building where she works for Respondent. The Arbitrator also finds that the area where the
Petitioner fell was on Respondent’s premises. She did not fall on a sidewalk. She did not fall in a parking
lot.

While Petitioner did go to not go directly to her car after seeing one of the students she recognized, the
Arbitrator finds that the reason for her deviation, if that term should even be used, was to speak with a
student and the student’s grandmother. Petitioner specifically testified that fostering the relationship
between teachers, students, and their families improved teachers’ ability to do their job. Therefore,
Petitioner’s temporary deviation between leaving the exit doors to the child’s vehicle was for
Respondent’s direct benefit and, at a minimum incidental to, if not actually fulfilling her duties as a
teacher.

Accordingly, the Arbitrator finds that Petitioner has proved, by a preponderance of the evidence that
Petitioner’s accident occurred “in the course of” her employment by Respondent.

(F) Is Petitioner’s current condition of ill-being causally related to the injury?

Based upon the totality of the evidence, the Arbitrator finds that Petitioner’s current condition of ill-being,
as it relates to her right shoulder and right knee, is causally related to her work injury on April 17, 2015.

The Findings of Fact and Conclusions of Law, as stated above, are adopted herein. The Arbitrator notes
her unrebutted testimony that prior to April 17, 2015, Petitioner had never injured her right shoulder. In
addition, prior to April 17, 2015, Petitioner had never received medical care of any kind for her right
shoulder. Further, Petitioner has never missed any time from work due to right shoulder problems prior
to April 17, 2015. (R. p. 9).

With respect to Petitioner’s right knee, the Arbitrator notes that Petitioner had right knee surgery in 2000
and had received intermittent treatment for her right knee from her surgeon, Dr. Bryan C. Waxman since
her surgery. Prior to April 17, 2015, the last time Petitioner had received medical care for her right knee
was in December of 2014. (R. pp. 9-11).

The Arbitrator finds the above facts to be competent evidence that Petitioner was in good health with
respect to her right shoulder and right knee prior to April 17, 2015.

In addition, the Arbitrator notes that it is undisputed that Petitioner tripped and fell on the company
premises, not in the parking lot plus not on a sidewalk but patio area outside the exit doors of her
workplace on April 17, 2015.
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When Petitioner fell, she landed on her right knee and her outstretched right hand. Immediately after her
accident, Petitioner’s right arm went completely numb. Petitioner had never experienced those type of
symptoms in her right shoulder prior to April 17, 2015.

The Arbitrator further notes that when Petitioner was examined by Dr. James L. Fox on April 18, 2015,
the day after her fall, the doctor found abrasions just below Petitioner’s right elbow and diagnosed her
with a rotator cuff tear. (Petitioner’s Exhibit #11). In addition, the Arbitrator notes that the MRI of
Petitioner’s right shoulder, which was completed on April 20, 2013, two days afier Petitioner’s work
injury, demonstrates a torn supraspinatus tendon. (Petitioner’s Exhibit #11).

Further, the Arbitrator notes that when Petitioner was examined by Dr. Waxman on April 20, 2015, the
doctor noted that Petitioner complained of right knee pain and right shoulder pain. Upon examination of
Petitioner, Dr. Waxman found that she exhibited tenderness over the anterior aspect of the right shoulder
and biceps tendon along with pain and weakness with resisted abduction. Dr. Waxman also found medial
and lateral tenderness with flexion of Petitioner’s right knee. (Petitioner’s Exhibit #9, p. 3).

Based on the evidence cited above, it is clear that the symptoms in Petitioner’s right shoulder and right
knee, as documented by Dr. Fox and Dr. Waxman began immediately following her work accident.

The Arbitrator further notes that on June 24, 2015, Dr. Roger M. Chams performed right shoulder
arthroscopic surgery with debridement of the labrum, subacromial decompression, distal clavicle
resection with Mumford procedure and a rotator cuff repair for Petitioner at Hawthorn Surgery Center.
(Petitioner’s Exhibit #9, pp. 199-201). On December 1, 2015, Dr. Chams noted that Petitioner still lacked
range of motion in her right shoulder and directed her to continue her physical therapy program.
(Petitioner’s Exhibit #9, pp. 164-165). At the time of hearing, Petitioner was still enrolled in a post-
operative physical therapy program at Illinois Bone and Joint Institute. (Petitioner’s Exhibit #9).

With respect to her right knee, the Arbitrator notes that Petitioner was examined by Dr. Waxman on May
4, 2015, at which time she exhibited medial tenderness in her knee and complained of difficulty pivoting.
Dr. Waxman specifically stated that Petitioner’s right knee symptoms were, ““...very different from her
normal arthritic symptoms.” (Petitioner’s Exhibit #9, p. 10). Dr. Waxman performed an Orthovisc
injection on Petitioner’s right knee on August 19, 2015. (Petitioner’s Exhibit #9, p. 86).

It is well established that proof of the state of health of the Petitioner prior to and down to the time of
injury, and then change immediately following the injury and continuing thereafter, is competent as
tending to establish that the impaired condition was due to the injury. Spector Freight System. Inc. v.
Industrial Commission, 93 Iil. 2d 507, 513, 445 N.E.2d 280, 67 Ill. Dec. 800 (1983). Based on this
analysis, the Arbitrator finds that, in the instant case, Petitioner has established a causal connection
between her current condition of ill-being, as it relates to her right shoulder and her work accident on
April 17, 2015, In addition, the Arbitrator finds that Petitioner has established a causal connection
between the condition of her right knee through August 19, 2015 and her work accident on April 17,
2015.



Joyce Austin v. Evanston School District #65

Pager 171WCC0269

Therefore, based on the sequence of events and the lack of evidence to the contrary, the Arbitrator finds
that Petitioner has proved, by a preponderance of the evidence, that her current condition of ill-being with
respect to her right shoulder is causally related to her work injury on April 17, 2015,

In addition, the Arbitrator finds that Petitioner has proved, by a preponderance of the evidence, that the
condition of her right knee through Angust 19, 2015 was causally related to her work injury on April 17,
2015.

N Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Based upon the Arbitrator finds that the medical services that were provided to Petitioner were reasonable
and necessary. The Arbitrator also finds that Respondent has not paid all appropriate charges for all
reasonable and necessary medical services.

The Findings of Fact and Conclusions of Law as stated above are adopted herein. The Arbitrator notes
that Petitioner has offered unpaid medical bills from Illinois Bone and Joint Institute and Hawthorn
Surgery Center totaling $9,881.74 into evidence. (Petitioner’s Exhibit #7). The Arbitrator also notes that
each of the dates of service included in Petitioner’s Exhibit #7 relates to medical treatment from Dr.
Waxman or Dr. Chams for Petitioner’s right shoulder or right knee.

Based on the foregoing, the Arbitrator finds that Petitioner has proved, by a preponderance of the
evidence, that the medical services that were provided to Petitioner from Iilinois Bone and Joint Institute
and Hawtborn Surgery Center were reasonable and necessary for treatment of Petitioner’s condition of ill-
being. In addition, the Arbitrator finds that Petitioner has proved, by a preponderance of the evidence,
that Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

The Arbitrator also notes that Petitioner’s husband’s group health insurance carrier has paid $18,267.06
for medical treatment received by Petitioner for her right shoulder and right knee for services rendered
from May 5, 2015 through January 21, 2016. (Petitioner’s Exhibit #8). The Arbitrator finds that
Petitioner has proved, by a preponderance of the evidence, that the medical services received by
Petitioner and paid for by her husband’s group health insurance carrier were reasonable and necessary
treatment for Petitioner’s condition of ill-being which was caused on April 17, 2015. No credit to the
employer at bar is granted under section 8(j) of the Act.

Thus the Arbitrator finds as a matter of law, , the Arbitrator awards to Petitioner and her attorney the sum
$18,267.06 in re-imbursement for medical payments made by her husband's group health insurance
carrier. In addition, the Arbitrator awards to Petitioner the medical charges contained in Petitioner’s
Exhibit #7, pursuant to the Medical Fee Schedule.

(K) s Petitioner entitled to any prospective medical care?

The Arbitrator finds that Petitioner is entitled to post-operative physical therapy for her right shoulder, as
prescribed by Dr. Chams.
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The Findings of Fact and Conclusions of Law as stated above are adopted herein. The Arbitrator notes
that Petitioner was last examined by Chams on January 19, 2016. At that time, the doctor recommended
that Petitioner continue her physical therapy program two times per week for eight weeks. (Petitioner’s
Exhibit #6). The Arbitrator also notes that a review of Petitioner’s post-operative physical therapy and
treatment notes from Dr. Chams demonstrate that Petitioner has achieved significant gains in range of
motion and strength, along with a decrease in pain in her right shoulder during the course of her physical
therapy regimen. (Petitioner’s Exhibit #9).

The Arbitrator further notes that Respondent has not offered any evidence to dispute the reasonableness
and necessity of the medical care recommended by Dr. Chams.

Based upon the totality of the evidence, the Arbitrator finds that Petitioner has proved, by a
preponderance of the evidence, that the physical therapy recommended by Dr. Chams is reasonable and
necessary medical treatment for Petitioner’s condition of ill-being. Therefore the physical therapy is
ordered under this Award and the Respondent shall authorize the same in writing.

(L) What temporary benefits are in dispute?

Based upon the totality of the evidence , the Arbitrator finds as a matter of law that Petitioner was
temporarily totally disabled from April 20, 2015 through the date of hearing, February 22, 2016, a period
of 44 weeks, as provided in Section 8(b) of the Act.

The Findings of Fact and Conclusions of Law as stated above are adopted herein. The Arbitrator notes
that Petitioner has either been directed to remain off work, or has been provided with light duty work
restrictions from April 20, 2015 through the date of hearing, February 22, 2016. The Arbitrator also notes
that after seeing Dr. Waxman on April 20, 2015, Petitioner contacted Respondent’s Human Resources
department and spoke with an employee named “Lauren.” Petitioner requested light duty work
accommodations during that telephone conversation. No light duty work accommodation has been
offered to Petitioner by Respondent from April 20, 2015 through the date of hearing.

Based on the totality of the evidence, the Arbitrator finds that Petitioner has proved, by a preponderance
of the evidence, that she was temporarily totally disabled from April 17, 2015 through February 22, 2016.

(M)  Should penalties or fees be imposed upon Respondent?

The Arbitrator finds that penalties, pursuant to Sections 19(k) and 19(I) of the Act, and attorneys’ fees,
pursuant to Section 16 of the Act, are denied.
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STATE OF ILLINOIS ) I:I Affirm and adopt (no changes) |:| Injured Workers' Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF DU PAGE ) Reverse D Second Injury Fund (§8(€)18)
[ ] PTD/Fatal denied
|:| Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Delilah Olan,
Petitioner,
VS, NO: 14WC 11424
Sam’s Club,
' 17IWCC0270
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, medical
expenses, prospective medical, temporary total disability, and being advised of the facts and law,
reverses the Decision of the Arbitrator as stated below. The Commission further remands this
case to the Arbitrator for further proceedings for a determination of compensation for permanent
disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322,
35 1. Dec. 794 (1980).

For the reasons set forth below, the Commission reverses the Arbitrator’s Decision by
finding that Petitioner’s right shoulder complaints (at the time of her second trial) were not
causally related to the work accident that she sustained on September 12, 2013. Therefore, the
Petitioner is not entitled to further medical expenses, prospective medical, or temporary total
disability.

So that the record is clear, and there is no mistake as to the intentions or actions of this
Commission, we have considered the record in its entirety. We have reviewed the facts of the
matter, both from a legal and a medical / legal perspective. We have considered all of the
testimony, exhibits, pleadings and arguments submitted by the Petitioner and the Respondent.
One should not and cannot presume that we have failed to review any of the record made below.
Though our view of the record may or may not be different than the Arbitrator’s, it should not be
presumed that we have failed to consider any evidence taken below. Our review of this material
is statutorily mandated and we assert that this has been completed.
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The first trial of this case was held on September 12, 2014 and September 30, 2014,
respectfully. The Arbitrator’s Decision was subsequently filed on October 30, 2014, which
awarded certain benefits to the Petitioner for her right shoulder condition. The Commission
affirmed the aforementioned Decision on February 9, 2015. The second trial was held on
October 15, 2015 which resulted in an Arbitrator’s Decision rendered on February 9, 2016 and
which is the subject of this Decision and Opinion on Review.

In the Arbitrator’s first Decision filed on October 30, 2014, the Arbitrator suspended
temporary total disability benefits on June 30, 2014 based upon Dr. Pierre Hoepfner’s decision to
release the Petitioner back to work without restrictions on June 30, 2014. As noted above, the
Commission affirmed and adopted the Arbitrator’s October 30, 2014 Decision in its entirety.

The Petitioner treated with Dr. Arif Saleem on multiple occasions for her right shoulder
condition, including September 24, 2014. This was notably before the second of the two trial
dates. At the September 24" appointment, Dr. Saleem recommended an arthroscopy procedure
with a biceps tenotomy. According to the record, Dr. Saleem’s prospective surgery
recommendation was not submitted at the time of the first trial by the Petitioner. In addition,
prospective medical treatment was not awarded to the Petitioner in the first Arbitrator’s
Decision.

The Law of the Case Doctrine specifies that an unreversed decision of a question of law
or fact made during the course of litigation settles that question for all subsequent stages of the
litigation. National Wrecking Company v. Industrial Commission, 352 1ll. App. 3d 561,
816N.E.2d 722 (2004).

By releasing the Petitioner back to work without restrictions on June 30, 2014, Dr.
Hoepfner essentially found that the Petitioner was at maximum medical improvement on June
30, 2014 and therefore not entitled to more temporary total disability benefits or prospective
medical benefits after that date. Although the Commission found that the Petitioner’s right
shoulder condition was causally related to a work accident at the time of the first trial, the
Commission suspended temporary total disability as of June 30, 2014. The Commission relied
on the opinion of Dr. Hoepfner, who found no evidence of any right shoulder pathology.

The dispositive test of whether the Petitioner is entitled to temporary total disability is
whether her condition has stabilized. Mechanical Devices v. Industrial Commission, 344 1ll.
App. 3d 752, 759 (2003). By denying temporary total disability benefits after June 30, 2014, the
Commission found that Petitioner had reached maximum medical improvement for her right
shoulder condition on that date. Accordingly, the fact is established that Petitioner’s right
shoulder condition was stabilized as of June 30, 2014. To now find that the Petitioner was not at
maximum medical improvement on June 30, 2014 and award additional medical benefits would
be altering a fact previously litigated, decided by the Commission, and not appealed. Such a
finding would be inappropriate under the law.



171WCC0270

14 WC 11424
Page 3

The Commission finds that the Petitioner waived her entitlement to petition for right
shoulder surgery in the second trial as she did not timely raise the issue in her first trial when the
information was available to her at the time: Dr. Saleem’s recommendation for surgery was
made on September 24, 2014, whereas the first trial did not end until September 30, 2014,

The Commission further finds that the Petitioner reached maximum medical
improvement on June 30, 2014. As noted above, the Petitioner was released back to work
without restrictions on June 30, 2014. By releasing the Petitioner back to work without
restrictions, Dr. Hoepfner essentially found the Petitioner to be at maximum medical
improvement on June 30, 2014 and therefore not entitled to more temporary total disability or
prospective medical benefits after that date. Accordingly, the Arbitrator only awarded temporary
total disability benefits until June 30, 2014 in the decision dated October 30, 2014, and the
Commission affirmed that Decision in its entirety.

Based upon the totality of the evidence and the factual findings above, the Commission
finds that the Petitioner is not entitled to further medical expenses, prospective medical, or
temporary total disability. Therefore, we must reverse the Arbitrator’s (second) Decision, filed
on February 9, 2016.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s Decision,
filed on February 9, 20186, is hereby reversed. No benefits are awarded.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

No bond is required for the removal of this cause to the Circuit Court by Respondent.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  MAY 1- 2017 K"‘ W

KeY{ﬁ W. Lamboh

TIT/gaf \
O: 2/28/17 %l,tb/w”@a‘%%
51

Michael . Brennan

DISSENT

I respectfully dissent from the majority decision and would affirm the Arbitrator’s
decision. The Commission affirmed the Arbitrator’s first decision, finding that the Petitioner
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sustained an accident arising out of and in the course of her employment on September 12, 2013
with regard to her right shoulder condition. The Petitioner was awarded temporary total
disability benefits and medical expenses that were previously paid for by the Respondent.

After the Petitioner’s first trial she continued to consistently treat with Dr. Saleem for her
right shoulder condition until March 2015. He recommended a right shoulder arthroscopic biceps
tenotorny and a debridement. As of the time of the second trial, the Petitioner continues to work
light duty. She experiences symptoms in her right shoulder and continues to take prescription
medication for the pain.

Dr. Saleem issued a report with regard to the Petitioner’s condition on April 17, 2015.
He noted that her September 30, 2013 MRI did not show evidence of a tear although she

continued with persistent pain. Dr. Saleem noted that his September 24, 2014 note should read
‘possible’ superior labral tear after a previous SLAP repair. He opined that due to the
Petitioner’s ongoing biceps pain and shoulder discomfort, she would benefit from a revision
arthroscopy, debridement, and a biceps tenotomy. He wrote that the Petitioner had not reached
maximum medical improvement because Dr. Saleem was recommending surgery.

Dr. Saleem further noted that his medical notes should read ‘possible’ tear because it is a
working diagnosis as the Petitioner was not responding to conservative treatment, her history and
examine were suspicious for a recurrent SLAP tear, and she was being treated for ongoing biceps
symptoms. He further opined that the Petitioner’s right shoulder and right biceps conditions are
related to an aggravation caused by her injury at work on September 12, 2013.

For the aforementioned reasons, I would affirm the Arbitrator’s well-reasoned decision.

—~ 7

omas J. Tyrre
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NOTICE OF 19(b) ARBITRATOR DECISION

OLAN, DELILAH Case# 14WC011424

Employee/Petitioner

SAM'S CLUB
Employer/Respondent

17IVWCCO270

On 2/9/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.42% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0412 RIDGE & DOWNES
AMYLEE HOGAN SIMMONOVIGH
101 N WACKER DR SUITE 200
CHICAGO, IL 60606

0560 WIEDNER & McALUFFIE LTD
BROOKE E TORRENGA

ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606
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STATE OF ILLINOIS ) Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF DU PAGE ) [ ] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS*' COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Delilah Olan Case# 14WC 011424
Employee/Petitioner
v.
Sam's Club Consolidated cases:
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian Cronin, Arbitrator of the Commission, in the city of

Geneva, on October 15, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, I:l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

“mTmomMmmoOw

E’ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
C1TPD [] Maintenance TTD

M. I:l Should penalties or fees be imposed upon Respondent?
N. I:l Is Respondent due any credit?

0. |___| Other

ICArbDeci9(b) 2/10 100 W. Randoiph Street #8-200 Chicago, IL 6060} 312/§14-6611  Tollfree 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsviile 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, September 12, 2013, Respondent was operating under and subject to the provisions
of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

FINDINGS

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $16,900.00; the average weekly wage was $325.00.

On the date of accident, Petitioner was 35 years of age, married with 2 children under 18.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $1 55.99, as provided in Section 8(a) and
subject to Section 8.2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $319.00/week for 12-6/7 weeks,
commencing September 24, 2014 through December 22, 2014, as provided in Section 8(b) of the Act.

Petitioner is awarded the prospective medical care in the form of the arthroscopic surgery of Petitioner’s right
shoulder that Dr. Arif Saleem of Castle Orthopaedics has recommended,

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shell accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal résyMs in either ge or a decrease in this award, interest shall not accrue.

pl—1r"

Signature of Arbitrator

February 8, 2016

Date

FEB 9 - 2016

ICArbDec19%(b)
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COUNTY OF DUPAGE )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

19(b) ARBITRATION DECISION
Delilah Olan, )
)
Employee/Petitioner )
)
V. ) Case No.: 14 WC 11424
)
Sam’s Club, )
)
Employer/Respondent. )
FINDINGS OF FACT

This matter was previously heard by Arbitrator Cronin on September 12, 2014 and September
30, 2014, pursuant to Petitioner’s Motion for Emergency Hearing under Section 19(b-1} of the
Act. The Arbitrator found that Petitioner’s current condition of ill-being of her cervical spine “is
not” causally related to the accident of September 12, 2013. The Arbitrator also found that
Petitioner’s current condition of ill-being of her right shoulder “is” causally related to the
September 12, 2013 accident, The Arbitrator relied on the opinions of Dr. Butler. The Arbitrator
awarded 4-3/7 weeks of TTD benefits from 5/30/2014 through 6/30/2014 as it related to
Petitioner’s right shoulder condition. The Arbitrator signed such Decision on October 29, 2014
and the Commission entered it on October 30, 2014. (P.E. 1). On February 9, 2015, the
Commission affirmed and adopted the Decision of the Arbitrator.

On February 25, 2013, Dr. Saleem performed a right shoulder arthroscopic superior labral tear
repair and a right shoulder arthroscopic clavicle resection on Petitioner. (P.E. 1). On May 16,
2013, Dr. Saleem found that Petitioner exhibited full active and passive range of motion of the
shoulder without discomfort. The doctor asked her to gradually advance her activities and
released her from his care.

On September 12, 2013, Petitioner sustained an accidental injury to her right shoulder while
lifting a box at work.

Prior to the 19(b-1) hearing in September 2014, Petitioner underwent two Section 12
examinations that were admitted into evidence. Dr. Hoepfner evaluated Petitioner on June 30,
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2014. Dr. Hoepfner opined that there was no causal relationship between the September 12,
2013 accident and her right shoulder condition. The Arbitrator found to the contrary.

Dr. Butler evaluated Petitioner on August 13, 2014, and opined that Petitioner’s complaints are
likely related to the shoulder. He further found that the condition of Petitioner’s cervical spine
was not related to the September 12, 2013 accident.

On September 24, 2014, before the closing of proofs of the 19(b-1) hearing, Petitioner followed
up with her shoulder surgeon, Dr, Saleem. (P.E. 2). She complained of persistent popping and
catching in the shoulder, as well as difficulty with any reaching, pushing, or pulling with the arm.
Physical examination revealed pain at the extremes of motion, significant pain with O’Brien’s
testing, and biceps tenderness. Dr. Saleem’s impression was right shoulder superior labral tear
after previous SLAP repair. Dr. Saleem recommended right shoulder arthroscopic biceps
tenotomy and debridement. Petitioner was restricted to no use of the right arm.

On October 28, 2014, Dr. McGivney performed surgery on Petitioner’s cervical spine.
Following that surgery, she continued to experience right shoulder and arm pain, as well as some
numbness and tingling down the arm to the hand. In fact, when she was evaluated for post-
operative physical therapy on November 26, 2014, the physical therapist found that she had
decreased strength of the right shoulder, pain with palpation to right biceps tendon and biceps
belly, and complaints of pain to the right supraspinatus tendon. (P.E. 2).

Petitioner followed up with Dr. Saleem on December 5, 2014 with complaints of continued arm
pain and difficulty with any activities reaching overhead. (P.E. 2). Range of motion
examination produced significant pain, and Dr. Saleem documented mild tendemess over the
biceps tendon, pain with Speed’s sign, and discomfort with O’Brien’s testing. Dr. Saleem
reviewed the prior MRI from September 30, 2013, which revealed biceps tendinopathy. Dr.
Saleem’s impression was right shoulder persistent biceps tendinopathy after previous SLAP
repair. Dr. Saleem again recommended an arthroscopy with biceps tenotomy, but would not
proceed until after completion of cervical spine rehabilitation. Petitioner was given a 10-pound
restriction for the right arm.

On December 17, 2014, Dr. McGivney released Petitioner from care for her cervical spine. (P.E.
2). However, she remained on the lifting restriction for her right shoulder. Respondent was able
to accommodate this restriction and put her back on the work schedule on December 23,2014.

Petitioner next returned to Dr. Saleem on March 27, 2015. (P.E. 2). Petitioner complained that
the popping and catching in her shoulder was worsening. She continued to complain of
difficulty with any reaching, pushing, or pulling with the right arm. Physical examination
revealed decreased range of motion, significant pain with O’Brien testing, and resisted elevation
with some radiating pain down the arm as well. Dr. Saleem recommended a revision
arthroscopy with biceps tenotomy, debridement of the labrum, and subacromial debridement.
Such surgery would be scheduled after it is approved by the workers’ compensation carrier.
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Dr. Saleem authored a report dated April 17, 2015 in which he outlined his suggestions regarding
right shoulder treatment. (P.E. 3). Dr. Saleem explained that Petitioner’s right shoulder
examination has not been within normal limits since her injury on September 12, 2013. Dr.
Saleem’s working diagnosis as of September 24, 2014 was right shoulder possible superior labral
tear after previous SLAP repair. Dr. Saleem explained that Petitioner was not responding to
conservative treatment and her history and examination was suspicious for a recurrent SLAP
tear. In addition, Petitioner has been treated for ongoing biceps symptoms. Dr. Saleem
explained that this was his working diagnosis despite the MR arthrogram findings as there are
occasions where especially after a previous repair, the labrum is, in fact, not fully healed despite
a relatively normal MR arthrography appearance. Dr. Saleem wrote that his assessment of
Petitioner is based more on clinical suspicion as opposed to radiographic appearance. Dr.
Saleem states, “If indeed Ms. Olan has a recurrent tear or if she is simply dealing with persistent
biceps tendinopathy, I do believe her current state of being of persistent pain in her shoulder is
related to an aggravation caused by an injury on September 12, 2013. As I noted above, I do
believe Ms. Olan has biceps tendinopathy and indeed this is also likely aggravated by her injury
on September 12, 2013.”

The surgery recommended by Dr. Saleem has not been authorized by the workers’ compensation
carrier and Petitioner has not been sent for any additional Section 12 examinations.

Petitioner testified that she continues to perform light-duty work for Respondent that her
restrictions include no lifting of over 10 pounds. She experiences a constant ache in her right
shoulder/arm, more with movement. Her pain is an 8/10. She has not been symptom-free in the
right shoulder/arm since the accident on September 12, 2013. Since she last testified in
September 2014, her right shoulder pain has progressively worsened, She continues to take
Ibuprofen and prescription pain medication (Norco) at the direction of her primary care
physician.

CONCLUSIONS OF LAWY

In support of his decision with regard to issue (F)”Is Petitioner’s current condition of ill-
being causally related to the injury?”, the Arbitrator finds as follows:

In the Arbitration Decision of October 29, 2014, the Arbitrator clearly wrote: “The petitioner has
proven, however, that the current condition of ill-being of her right shoulder is causally related to
the September 12, 2013 accident.,” (P.E. 1).

Although Dr. Hoepfher found that Petitioner did not injure her right shoulder on September 12,
2013 and was capable of returning to work without restrictions, the Arbitrator did not rely upon
Dr. Hoepfner’s opinions. Instead, the Arbitrator relied upon the opinions of Dr. Butler. It was
Dr. Butler’s opinion that Petitioner’s complaints following the September 12, 2013 accident “are
more likely related to the shoulder.”

On July 31, 2014, Dr. Saleem wrote that Petitioner will see him again for her shoulder once her
neck surgery is completed.
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Yet on September 24, 2014, Petitioner presented to Dr. Saleem for her right shoulder. At that
time, Petitioner complained of persistent popping and catching in the shoulder as well as
difficulty with any reaching, pushing or pulling with the arm. She exhibited pain at the extreme
range of motion. At that time, Dr. Saleem recommended consideration for an arthroscopy. He
recommended a biceps tenotomy plus debridement. (P.E. 2).

In his narrative report dated April 17, 2015, Dr. Saleem wrote:

“As [ noted in my narrative summary, the office notes from September 24, 2014 do say the
patient has a ‘superior labral tear after previous SLAP repair,” however, this should more
correctly read ‘Right shoulder possible superior labral tear after previous SLAP repair.” This
was part of a working diagnosis plan since the patient was not responding to conservative
treatment and her history and her examination was suspicious for a recurrent SLAP tear. In
addition to that diagnosis, she has been treated as noted above for ongoing biceps symptoms.
MR arthrogram is fairly sensitive at evaluating for labral tears, however, there are occasions
. Wwhere especially after previous repair the labrum in fact is not fully healed despite relatively
normal MR arthrography appearance. Clearly in this situation my assessment is based more off
of clinical suspicion as opposed to radiographic appearance.”

The Arbitrator takes judicial notice that an MR arthrogram is a diagnostic test or tool used by a
physician.

Both Dr. Butler and Dr. Saleem agree that Petitioner injured her right shoulder on September 12,
2013.

Respondent argues that the Arbitrator should adopt the opinions of Dr. Hoepfner and offered the
same report into evidence that was offered at the 19(b-1) hearing. (R.E. 1). However, at the
19(b-1) hearing, the Arbitrator relied on the opinions of Dr. Butler. The Arbitrator is not
persuaded by Dr. Hoepfner’s opinion that Petitioner reached MMI “one year after the reported
injury and treatment rendered by Dr. Saleem.” (R.E. 1). After evaluating Petitioner on August
13, 2014, Dr. Butler causally related Petitioner’s condition of ill-being of her right shoulder to
the September 12, 2013 accident and noted that the subacromial injection does provide some
support that at least some component of her pain may emanate from the subacromial space and
acromioclavicular joint. (P.E. 1).

Respondent also argues that Petitioner’s symptoms and complaints after June 30, 2014 are
different in nature than those present shortly after the accident. Yet, on September 24, 2014,
Petitioner had significant pain with O’Brien’s testing and exhibited some biceps tenderness. On
December 5, 2014, she had mild tenderness over the biceps tendon, pain with Speed’s sign and
discomfort with O’Brien’s testing. On March 27, 2015, Petitioner displayed significant pain
with O’Brien’s testing, and pain with resisted elevation. Petitioner complained that most of the
pain is deep in the shoulder. (P.E. 2).

There is no evidence of an intervening accident,
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The Arbitrator notes that Petitioner has continued to have right shoulder problems after
December 17, 2014, which is the date on which Dr. McGivney discharged Petitioner for her
cervical spine condition.

As such, the Arbitrator finds that Petitioner has met her burden by a preponderance of the
evidence that the current condition of ill-being of her right shoulder is causally related to the
injury of September 12, 2013.

In support of his decision with regard to issue (J)”Were the medical services that were
provided to Petitioner reasonable and necessary? Has Respondent paid all appropriate
charges for all reasonable and necessary medical services?”, the Arbitrator finds as
follows:

On September 24, 2014, Petitioner presented to Dr. Saleem for an evaluation of her right
shoulder. Petitioner followed up with Dr. Saleem on December 5, 2014 and March 27, 2015.

(P.E. 2).

The Arbitrator finds that Petitioner is entitled to a total of the unpaid medical expenses for Dr.
Saleem’s treatment to her right shoulder jn the amount of $155.99, pursuant to Section 8(a) and
subject to Section 8.2 of the Act.

Date of Service | CPT Charge | Fee Schedule

12/5/2014 99213 $126.00 | $77.34

3/27/2015 09213 $126.00 | $78.65
TOTAL | $252.00 | $155.99

In support of his decision with regard to issue (K)”Is Petitioner entitled to any prospective
medical care?”, the Arbitrator finds as follows:

Petitioner has met her burden of proving that her condition of ill-being of her right shoulder is
causally related to the September 12, 2013 accident. Dr. Saleem has prescribed prospective
medical care in the form of arthroscopic surgery. Furthermore, Dr. Saleem has explained the
basis for his recommendation. Respondent argues that Dr. Saleem’s opinions are not persuasive.
and that Dr. Saleem suddenly became concerned about biceps pathology and recurrent SLAP tear
without any change in Petitioner’s objective findings. However, Dr, Saleem’s assessment of a
possible recurrent SLAP tear and biceps tendinopathy appears to be consistent with his clinical
examination findings, such as the O’Brien’s test. As such, the Arbitrator finds that Petitioner is
entitied to prospective medical care in the form of right shoulder arthroscopic surgery in
accordance with the prescription of her treating physician, Dr. Saleem, pursuant to Section 8(a)
and subject to Section 8.2 of the Act. The Arbitrator finds that such surgery is reasonable,
necessary and related to the accident of September 12, 2013.
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In support of his decision with regard to issue (L)”What temporary benefits are in
dispute? TTD”, the Arbitrator finds as follows:

Petitioner offered evidence that she was on light-duty restrictions for her shoulder when she
followed up with Dr. Saleem on September 24, 2014. Respondent did not accommodate these
restrictions until December 23, 2014. Regardless of whether or not she could work in relation to
her cervical spine injury, Petitioner’s right shoulder condition had not stabilized.

Dr. Hoepfner previously opined that Petitioner could return to work without restrictions on June
30, 2014, and in the Arbitration Decision of Qctober 29, 2014, this is when TTD benefits were
terminated. However, there was no evidence at the time of hearing that Petitioner was under any
recent right shoulder restrictions from her treating physician.

When she saw Dr. Saleem on July 31, 2014, he did not indicate that there were any restrictions at
that time. (P.E. 2).

Although Dr. Hoepfner opined on June 30, 2014 that Petitioner could return to work without
restrictions and Dr. Saleem did not issue restrictions on July 31, 2014, Petitioner was
subsequently evaluated by Dr. Butler on August 13, 2014.

On September 24, 2014, Dr. Saleem issued light-duty restrictions. (P.E. 2, last page)
Petitioner testified that she returned to work for Respondent on December 23, 2014,
At the present time, Petitioner remains on light-duty restrictions for her right shoulder and
Respondent is accommodating these restrictions. However, the Arbitrator finds that that during

the period of time she was not working - - from September 24, 2014 through December 22, 2014
- - Petitioner is entitled tg TTD benefits.

Z - 8-26x

B¥fan Cronin Date
Arbitrator
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STATE OF ILLINOIS ) Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF DU PAGE ) I:l Reverse I:’ Second Injury Fund (§8{e)18)

[] PTD/Fatal denied

] Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Jessica Holle,

Petitioner,

VS, NO: 14 WC 31182

Fairwood School-Special 1 7 I W C C 0 2 '7 1

Education District,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issue of medical expenses,
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 24, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  MAY 1-2017 7/ f

TIT:yl el
0 4/24/17

ﬂ i

Michaell]. Brennan

Kevin W. Lamborn
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’ ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

Case# 14WC031182

HOLLE, JESSICA
Employee/Petitioner

EAIRWOOD SCHOQL-SPECIAL EDUCATION
DISTRICT

Employer/Respondent

17IWCcCo27y 4

On 3/24/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.44% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy-of this decision is mailed to the following parties:

1747 SEIDMAN MARGULIES FAIRMAN LP
STEVEN J SEIDMAN

20 S CLARK ST SUITE 700

CHICAGO, IL 60603

1120 BRADY CONNOLLY & MASUDA
KELLY M WIGGINS

10 S LASALLE ST SUITE 900
CHICAGO, IL 60603
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STATE OF ILLINOIS ) D Injured Workers® Benefit Fund (§4(d»
)SS. ‘:’ Rate Adjustment Fund ( §8(p))
COUNTY OF DuPAGE ) [ Second injury Fund (§8(e)18)
IZ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b) & 8(a)
Jessica Holle Case # 14 WC 31182
Employee/Petitioner
v. . Consolidated cases: N/A

Fairwood School-Special Education District
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N, F lores, Arbitrator of the Commission, in the city
of Wheaton, on February 23, 2016. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. IE Is Petitioner's current condition of ill-being causally related to the injury?

G. L__, What were Petitioner's earnings?

H. D What was Petitioner’s age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J.

Ej Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
[JTPD [[] Maintenance O TmD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

ICArbDeciOf) 210 100 W, Randolph Street 68-200 Chicago, IL 60601 312/814-6611 Toll Sree 866/352-3033  IWeb site. ww el gov
Dovwnstate offices: Collinsville 618.346-3450 Peorta 30%:671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, November 1, 2013, Respondent was operating under and subject to the provisions of
the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment as explained
infrra.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident as explained infra.

In the year preceding the injury, Petitioner earned $70,909.38; the average weekly wage was $1,699.31.
On the date of accident, Petitioner was 35 years of age, married with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner has established that she
sustained a compensable injury to her left knee on November 1, 2013 as well as a continued causal connection
between her accident at work and ongoing left knee condition.

Medical Benefits

Respondent shall pay reasonable and necessary medical services provided by Hinsdale Orthopaedics, pursuant
to the medical fee schedule, of $171.00 as provided in Sections 8(a) and 8.2 of the Act.

Prospective Medical Treatment

As explained in the Arbitration Decision Addendum, the Arbitrator awards the prospective medical care in the
form of an arthroscopic surgery to the left knee as prescribed by Dr. Collins.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

March 22, 2016

Signature of Arbitrator Date

ICArbDecl 9(b) p 3

MAR 2 4 2016
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

19(b) & 8(a)
Jessica Holle Case # 14 WC 31182
Employee/Petitioner
v. Consolidated cases: N/A

Fairwood School-Special Education District
Employer/Respondent

FINDINGS OF FACT

Jessica Holle (Petitioner) testified that she was employed by Fairwood School-Special Education District
(Respondent) on November 1, 2013 as a Special Education Teacher. Tr. at 13-14. In this position, Petitioner
taught a class of approximately six preschoolers. Tr. at 14. She explained that the physical duties required of
the job were to be able to get down to their level, knee), change diapers, generally take care of the children and
teach them. Id. In her current job, Petitioner explained that her duties are substantially similar, but she teaches
kindergarten and first grade children. Tr. at 15. Petitioner had not medical treatment or injuries to her left leg or
knee before the claimed date of accident. Tr. at 14.

November I, 2013

On November 1, 2013, Petitioner testified that she went about her normal routine and had a morning meeting.
Tr. at 15. The children were seated in front of her in a semi-circle she sat on her rolling stool. fd. Petitioner
explained that she would roll to and from each child on the rolling stool and while she was rolling from one side
to the other the rolling stool got caught in a seam in the carpet which caused her to abruptly stop and twist her
left knee in a funny way. Tr. at 15-16. She described that as she was pulling the rolling stool, it jarred hertoa
stop causing it to twist somehow and she felt a pull or a pinch. Tr. at 16.

Petitioner continued teaching for the lesson, but then noticed that it was painful as she was walking. /d. She
also noticed quite a bit of swelling and went to see the school nurse who advised her to have it checked out. Id.
The school nurse then drove Petitioner to Advocate Healthcare Occupational Health Services that day. Tr. at
16-17.

Medical Treatment

The medical records reflect that Petitioner went to Advocate Occupational Health on November 1, 2013. PX1.
She provided the following history:

The patient’s primary problem is pain located in the left knee. She describes it as dull ache. She
considers it to be moderate. 1t has been less than a day since the onset of the pain. The patient says that
it seems to be constant. She has noticed that it is made worse by bending the knee. It is improved with
rest, ice. She feels it is not improving. Her pain level is 4/10. Patient was sitting on rolling stool and
stoo! caught on carpet seam, and left knee twisted. She kept working, applied ice for 45 minutes and
notices swelling.
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Id. A handwritten history from what appears to be the intake provider at Advocate Occupational Health notes
that “Pt was on a rolling stool with rollers in her classroom this moming and moved to her left while on the
stool which got caught and stopped on a crease in the carpet, causing her left knee to twist. Dull pain when she
moves with walking. Knee started to swell within 30 minutes of injury. Ptdid apply ice pack for 30 minutes.”
Id. Another handwritten note from what appears to be an Advanced Practice Nurse indicates “got caught on my
seam, twisted knee - felt pinch kept work swelling, ice 45[.]” Id.

Petitioner was instructed to use cold compresses, elevate her leg and take lbuprofen 400mg every eight hours.
Id. She was also placed on light duty work restrictions. Jd.

On November 5, 2013, Petitioner returned to Advocate Occupational Health complaining of constant pain in her
left knee at 4/10 (1-2/10 when at rest). PX1. She reported that the pain was worse with walking, and better with
rest and ice. /d. Petitioner reported that she had been icing and elevating. /d. She reported using a knee sleeve,
but stated that it caused her pain, and that she believed it may have been too tight. /d. She reported that her
knee did not feel entirely stable. /d. On examination, Petitioner’s knee was swollen and painful to palpation
medially and inferiorly to the patella, with crepitus palpable beneath the patella, /d. Petitioner's knee exhibited
limited flexion. /d. Her knee was painful with motion, and she experienced pain below the pateila with weight-
bearing. Id. Petitioner’s diagnosis remained the same. Jd.

Petitioner returned to Advocate Occupational Health on November 15, 2013 at which time she reported that her
pain had improved slightly, but she felt an occasional popping and that “5 days ago, she kneeled on bed and
turned knee which caused recurrent pain and swelling. PX1. Petitioner testified about this visit to the clinic on
both direct and cross examination.

Petitioner testified that from November 1,2013 through November 15, 2013 her knee had become very swollen
and she was unable to bend the knee. Tr. at 20. She also explained that it was very painful to squat down or
kneel down, so she avoided those activities. /d. Petitioner also explained that when she went to her third visit
at Advocate Occupational Health on November 15, 2013 she reported that she had knelt down on the bed, but
she did not remember saying that there was any turning on the bed. Tr. at 21. Petitioner explained that when
she went to the clinic she was asked each time when she experienced the pain, because walking was not painful,
it was only when bending her knee. /d. Petitioner testified that her knee pain did not increase or decrease since
November 1, 2013 when she had this incident kneeling on the bed; rather her knee hurt when she put pressure
on the kneecap. /d.

On cross examination, Petitioner testified that her bed is higher than normal and to get up on the bed she needs
to bend her legs. Tr. at 26. When she went to get on the bed and was shifting her weight there was pain in the
knee. Tr.at26-27. Petitioner also explained that in response to the clinic provider’s question regarding whether
she felt any pain, she responded that she felt pain when she got up onto the bed on that particular day and as
soon as she stopped kneeling, the pain was gone. Tr. at 27. Regarding the popping sensation, Petitioner
testified that she has a popping sensation in her knee and experienced a lot of swelling as well as popping which
decreased during physical therapy. Tr. at 26-28.

The medical records reflect that physical therapy was prescribed on November 15, 2013 and she underwent
approximately nine sessions at ATI. PX1. Petitioner continued to follow up at Advocate Occupational Health
through December of 2013. Jd.
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On January 23, 2014, Petitioner then sought treatment with Dr. Michae! Collins at Hinsdale Orthopaedics. PX2.
Petitioner testified that she was given a list of physicians that she could see at Advocate and chose him from a
list. Tr. at 18. Dr. Collins took a history from Petitioner, which is consistent with the history provided at
Advocate Occupational Health. PX2. Dr. Collins noted that Petitioner had never had left knee trouble like this

before her accident at work. /d. He was concerned about a medial meniscal tear and ordered a left knee MRI.
Id.

Petitioner underwent the recommended MRI on February 7, 2014. PX3. The interpreting radiologist found no
evidence of a meniscal tear and Grade 11 patellofemoral and tibiofemoral chondromalacia. Id. Petitioner
returned to Dr. Collins on March 27, 2014, but noted that Petitioner’s MRI scan was compromised by motion.
PX2. He scheduled a follow up in six weeks to assess any continuing symptoms and indicated that she might
require a second MRI. d.

On May 12, 2014, Petitioner saw Dr. Collins reporting no change since her last visit with continued clicking in
the knee. Id. She also reported that she experienced increased catching and popping in the knee, which she
indicated was also visible. /d. On examination, Dr. Collins noted that he could see and feel popping in the
knee. Id. He indicated that Petitioner might have suprapatellar plica clicking and catching over the femoral
condyle and recommended an arthroscopy. Id.

Section 12 Examination - Dr. Miller

On June 25, 2014, Petitioner submitted to a medical examination with Dr. Klaud Miller at Respondent’s
request. RX3. Dr. Miller examined Petitioner, reviewed various treating medical records and rendered opinions
about Petitioner’s condition and its relatedness, if any, to her accident at work. Id.

In his report, Dr. Miller indicated that Petitioner had a second injury about ten days after her accident that
caused increased pain and swelling as well as initial complaints of popping in the knee. RX3. Dr. Miller also
noted that Petitioner’s treating orthopedic surgeon, Dr. Collins, noted that Petitioner’s knee swelled
immediately, which Dr. Miller found to be inconsistent with the initial records. /d. Dr. Miller further noted that
he could not identify a loose body in Petitioner’s knee, even though he looked carefully in her MRI and also
noted that on physical examination Petitioner had an easily palpable 2cm mass which was moveable under the
suprapatellar pouch. Id.

Dr. Miller opined that Petitioner’s “weight bearing twisting type injury on November 10, 2013” would be a
“much more likely mechanism of injury than her description of a non-weight bearing injury » RX3. He opined
that Petitioner did have a loose body in the knee and that her condition would persist unless it was surgically
removed. Id. In explaining this, Dr. Miller indicated that MRIs commonly miss loose bodies and Petitioner
irrefutably had an extremely large loose body that was palpable. /d. Dr. Miller opined that Petitioner’s left knee
loose body condition was due to a distant trauma and had simply been asymptomatic. Id. He further opined that
Petitioner’s condition was not related to her accident at work and that her need for surgery was unrelated to that
accident. Id.

AMA Guides (Sixth Edition) Impairment Rating — Dr. Cherf
On January 12, 2015, Petitioner submitted to an examination with Dr. Cherf at Respondent’s request. RX4
(Dep. Ex. 2); RX5. Dr. Cherftook a history from Petitioner, examined her and reviewed various treating

medical records. Id. He diagnosed Petitioner with a left knee plica or other soft tissue lesion with palpatory

3
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findings. Jd. Dr. Cherf determined that Petitioner had a lower extremity impairment rating of 0% and a whole
person impairment rating of 0%. /d.

Deposition Testimony — Dr. Collins

On June 30, 2015, Petitioner called Dr. Collins as a witness and he gave testimony at an evidence deposition
regarding Petitioner’s medical treatment and his opinions. PX4. Dr. Collins is a board-certified orthopedic
surgeon. PX4 at 4-5; PX4 (Dep. Ex. 1).

Dr. Collins testified that the suprapatellar plica he believed was catching on Petitioner’s knee would not show
up on an MRI scan. PX4 at 10-11. He opined that Petitioner’s injury at work was a cause or contributing factor
to Petitioner’s condition in the left knee and explained that she was asymptomatic before her injury at work and
she had a twisting injury which is known to cause problems in the knee followed by persistent and significant
symptoms in the knee. /d. He also testified that he could actually feel the condition in Petitioner’s knee on
examination. Jd. Dr. Collins also opined that Petitioner’s need for surgery was related to the injury at work.
PX4 at 13.

On cross examination, Dr. Collins testified that he did not review any of Petitioner’s prior treating medical
records. PX4 at 15-16. He was informed of Petitioner’s report on November 15, 2013 that she had an incident
while in bed at home. PX4 at 22-23. He acknowledged that it is possible that this type of incident could have
caused Petitioner’s condition if she did not have popping in her knee before November 15, 2013, but explained
that it was not more likely to be the cause of Petitioner’s knee condition compared to the twisting injury at work.
PX4 at 23-24. Dr. Collins also explained that, while Petitioner’s MRI scan was compromised by movement, he
would not likely recommend another MRI because Petitioner’s clinical findings were so significant the last time
he saw her. PX4 at 17.

On re-direct examination, Dr. Collins was presented with the records of Petitioner’s first two visits at Advocate
Occupational Health. PX4 at 25-27. He noted that at Petitioner’s second visit on November 5, 2013, they noted
crepitus beneath the patella and swelling medially and inferiorly to the patella, limited flexion and pain below
the patella. PX4 at 28. After reviewing those initial records, Dr. Collins testified that he believed that it was
Petitioner’s injury at work that caused her condition and explained that the incident at home was not a cause of
her condition; he indicated that “if she had injured her knee on November 1, all kinds of things could have
flared it up, and kneeling on a bed wouldn’t surprise [him] that might aggravate her.” PX4 at 29-30.

Deposition Testimony — Dr. Cherf

On September 22, 2015, Respondent called Dr. Cherf as a witness and he gave testimony at an evidence
deposition regarding his AMA Guides impairment rating and related opinions about Petitioner’s left knee
condition. RX4. Dr. Cherfis a board-certified orthopedic surgeon. RX4 at 5-6; RX4 (Dep. Ex. 1).

Dr. Cherf testified that he relied on Petitioner’s MRI to conclude that her chondral lesions were degenerative in
nature and not from an acute pathology. RX4 at 17. He stated that the mechanism of injury at work sitting and
moving the knee was unlikely to have enough force across the knee to cause those MRI findings. Jd. Dr. Cherf
also testified that AMA Guides impairment ratings are performed only when a patient has reached maximum
medical improvement. RX4 at 20-22, .
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Dr. Cherf further explained that he read Dr. Miller’s report, but disagreed with the diagnosis that Petitioner had
a loose body in her left knee. /d., at 17-18, 22-23. Specifically, he indicated that he did not identify a loose
body in Petitioner’s MRI or identify one on examination, and he noted that no treating physician or radiologist
noted a loose body. Id.

With regard to the diagnosis of Petitioner’s left knee condition, Dr. Cherf described that the plica is a soft tissue
band which can get caught in the patellofemoral joint and, in Petitioner’s case, caused palpable and audible
mechanical symptoms when she flexed and extended her knee. RX4 at 25. He testificd that while Petitioner
had no radiographic findings of any problem, “[he] felt that there [were] consistent palpatory findings, meaning
[he] could palpate it, [he] could see it on exam, and it showed up in the medical records, and [he] believed it.
And [he believed] that it didn’t exist before the injury, and [he] believed it was from the injury.” Id., at 25-26.
Dr. Cherf further acknowledged that smali plica might not show up on an MRI. Id., at 26.

Deposition Testimony — Dr. Miller

On November 13, 2015, Respondent called Dr. Miller as a witness and he gave testimony at an evidence
deposition regarding Petitioner’s jeft knee condition and his opinions. RX7. Dr. Milleris a board-certified
orthopedic surgeon. RX7 at 3-6; RX7 (Dep. Ex. 1).

Dr. Miller testified that there was a second incident in question occurring 10 days afier the initial incident at
work where Petitioner also twisted her knee. RX7 at 8. He also testified that Petitioner’s MRI films showed
grade two chondromalacia of the patellofemoral joint and a grade two signal posterior medial meniscus with no
identifiable loose body. Jd. However, on physical examination Dr. Miller could palpate a mass in the
suprapatellar pouch that was most likely a loose body. Id., at 11.

Ultimately, Dr. Miller opined that Petitioner’s incident at work had nothing to do with Petitioner’s left knee
condition. RX7 at 11. He explained that the loose body in Petitioner’s knee would take time to grow and could
not have developed in a matter of weeks or months. Id., at 11-12. Dr. Miller also explained that Petitioner’s
twisting incident at work would not cause a loose body and, while the incident at home 10 days later was much
more likely to have caused a loose body, that was still unlikely. Jd. Dr. Miller diagnosed Petitioner with a loose
body and indicated that surgery was reasonable, but it was not necessary related to any injury at work. Id., at 12-
13.

On cross examination, Dr. Miller testified that a plica diagnosis is possible, but it was not in the right area of
Petitioner’s left knee. RX7 at 14. He acknowledged, however, that trauma could cause or aggravate a plica
syndrome. Jd. Dr. Miller also opined that surgery would be reasonable to treat a big loose body, and that
Petitioner was at maximum medical improvement unless she has surgery. RX7 at 13, 15.

Additional Information

Regarding her current condition, Petitioner testified that her left knee still has issues. Tr.at 19. She explained
that there is a popping and clicking sensation within the knee when she bends it. /d. Petitioner also testified
that if she stands for longer periods of time she experiences a dull, achy pain to the knee, but she is able to shift
weight on to the healthy knee at this time to relieve the pain. Id. Petitioner further testified that if she kneels
down or squats down with the kids there is a loud snap in the knee. Tr. at 19-20. Petitioner testified that she
wants to go back to her treating physician Dr. Collins for follow up care. Tr. at 21-22.
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ISSUES AND CONCLUSIONS

The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator’s and
parties’ exhibits are made a part of the Commission’s file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at hearing as follows:

In support of the Arbitrater’s decision relating to Issue (C). whether Petitioner sustained an accident that

arose out of and in the course of Petitioner’s employment by Respondent. the Arbitrator finds the
fi

ollowing:

An employee’s injury is compensable under the Act only if it arises out of and in the course of the employment.
820 ILCS 305/2 (LEXIS 2011). The “in the course of employment™ element refers to “[i]njuries sustained on an
employer’s premises, or at a place where the claimant might reasonably have been while performing his duties,
and while a claimant is at work....” Metropolitan Water Reclamation District of Greater Chicago v. IWCC, 407
1Il. App. 3d 1010, 1013-14 (1st Dist. 2011). Additionally, Petitioner must establish the ““arising out of’
component [which] refers to the origin or cause of the claimant’s injury and requires that the risk be connected
with, or incidental to, the employment so as to create a causal connection between the employment and the
accidental injury.” Merropolitan Water Reclamation District, 407 1ll. App. 3d at 1013-14 (citing Caterpillar
Tractor Co. v. Industrial Comm’n, 129 111, 2d 52, 58 (1989)). A claimant must prove both elements were
present (i.e., that an injury arose out of and occurred in the course of his employment) to establish that her injury
is compensable. University of llinois v. Industrial Comm’n, 365 111, App. 3d 906, 910 (1st Dist. 2006).

The record establishes that Petitioner’s incident at work on November 1, 2013 occurred in the course of her
employment. Petitioner testified that she was engaged in her regular morning meeting with her children who
were sitting in a semi-circle on the floor in front of her. As she was moving from child to child on a rolling
stool, the stool got caught in a carpet seam causing an abrupt stop. Petitioner explained that she twisted her
knee and felt a pull or pinch. The occupational clinic records as well as Petitioner's reports to all of the
physicians are consistent with this testimony. Thus, the Arbitrator finds that Petitioner has established that she
was injured in the course of her employment with Respondent on November 1,2013. It is the “arising out of”
prong on which the parties’ dispute is centered. In light of the record as a whole, the Arbitrator finds that
Petitioner has established that her injury arose out of her employment with Respondent on November 1, 2013,
In so finding, several facts are significant.

There is no evidence that Petitioner was symptomatic in the lefi knee before the twisting mechanism of injury
that occurred at work on November 1, 2013. Petitioner testified that she had no prior left knee condition and the
medical records corroborate her reports to all examining physicians. In addition, the diagnosis made by
Petitioner’s treating physician, Dr. Collins, of a suprapatellar plica clicking and catching over the femoral
condyle is the most plausibly supported diagnosis when assessing the record as a whole.

The only physician to diagnose Petitioner with a loose body in the knee was Respondent’s Section 12 examiner
Dr. Miller. Given a different set of facts, this diagnosis might be as plausible as that of Dr. Collins. However,
Dr. Miller gave a qualified acknowledgment that trauma could cause or aggravate a plica syndrome, which both
Dr. Collins and Dr. Cherf, Respondent’s AMA impairment rating physician, diagnosed.

Dr. Miller gave contradictory and evasive testimony about the loose body that he diagnosed in Petitioner’s left
knee. He testified that a twisting mechanism such as that sustained by Petitioner at work could not cause a loose
body, but added that Petitioner’s incident at home 10 days later was much more likely to have caused one. He

6
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then qualified the statements by adding that either scenario was unlikely. With regard to the possibility of a
plica diagnosis, Dr. Miller acknowledged that it was possible, but maintained that it was not in the correct area
of Petitioner’s knee. Dr. Miller also minimized his description of the loose body at the time of his deposition,
but ultimately confirmed that he described it as “‘extremely large” in his report. In light of the evidence as a
whole, Dr. Miller’s opinions are simply not persuasive.

Similarly, the opinion proffered by Dr. Cherf that there is no causal connection between Petitioner’s incident at
work and her left knee condition is unpersuasive and contradicted by his own testimony. He relied on
Petitioner’s MRI, which was compromised due to movement, to conclude that she did not sustain any acute
pathology at the time of her incident at work. However, he gave unequivocal testimony that while Petitioner’s
MRI showed no radiographic evidence of any problem, “[he] felt that there [were] consistent palpatory findings,
meaning [he] could palpate it, [he] could see it on exam, and it showed up in the medical records, and [he]
believed it. And [he believed] that it didn’t exist before the injury, and [he] believed it was from the injury.”
RX4 at 25-26. While Dr. Cherf maintained that Petitioner’s left knee condition was unrelated to her injury at
work, his diagnosis of a plica coupled with his testimony that it did not exist before her injury at work and his
belief that it was “from” the injury clearly establishes the contrary conclusion.

The objective findings of the occupational health clinicians, Dr. Collins, Dr. Miller and Dr. Cherf all revealed an
onset of objectively noted symptoms only after November I, 2013. All of the physicians understood that
Petitioner had no pre-existing symptoms in the left knee before her incident at work. Moreover, every physician
was easily able to palpate an anomaly in the left knee during their physical examinations coupled with swelling,
reproducible pain, crepitus and/or other mechanical symptoms that began only after Petitioner’s incident at
work.

Given all of the foregoing, the Arbitrator finds the opinions of Dr. Collins to be persuasive and representative of
the most plausible explanation of Petitioner’s left knee condition as it relates to the incident at work on
November 1, 2013. The opinions of Dr. Miller and Dr. Cherf that Petitioner’s left knee condition was not
caused in whole or in part by the twisting incident at work are simply unpersuasive, and the Arbitrator assigns
them no weight.

In support of the Arbitrator’s decision relating to Issue (F). whether the Petitioner’s current condition of
ill-being is causallv related to the injury, the Arbitrator finds the following:

As explained more fully above, the Arbitrator finds that Petitioner has established that she sustained a
compensable accident while working for Respondent on November 1, 2013 and relies on the opinions of
Petitioner’s treating physician, Dr. Collins. However, Respondent asserts that an intervening accident occurred
which would sever liability.

The November 15, 2013 occupational clinic notes refiect Petitioner’s report that she felt an occasional popping
followed by a report that five days earlier she “kneeled on bed and turned knee which caused recurrent pain and
swelling.” PX!. The note does not reflect Petitioner’s report of a popping sensation in the knee occurring as a
result of kneeling or turning the knee on a bed, but rather as a particular incident that caused recurrent, not new,
pain or symptoms.

Dr. Collins was also questioned about this reported incident at home at the time of his deposition. He had not
previously reviewed Petitioner’s occupational clinic records, but was provided with the records and asked about
the incident at home and its relation, if any, to Petitioner’s left knee condition. Dr. Collins testified that it was

7
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understandable that such an incident would flare Petitioner’s left knee condition and, in so doing, he noted that
Petitioner’s prior physical examination of November 5, 2013 revealed crepitus beneath the patella, swelling
medially and inferiorly to the patella, limited flexion and pain below the patella.

Dr. Collins maintained his belief that Petitioner’s injury at work caused her left knee symptoms, which the
Arbitrator finds to be reasonable and representative of the most plausible explanation of Petitioner’s left knee
condition as it relates to the incident at work on November 1, 2013. He also reasonably explained how the
incident at home caused a temporary exacerbation of Petitioner’s left knee symptoms. Dr. Miller opined that
neither incident at work or at home could cause a symptomatic loose body, which no other physician could
identify. Dr. Cherf opined that the incident at work could cause a symptomatic plica syndrome, but contrarily
maintained nonetheless that there was no causal connection. The Arbitrator finds that the opinions of Dr.
Collins are more persuasive than those of Drs. Miller or Cherf and that Petitioner has established a continued
causal connection between her left knee condition and accident at work on November 1, 2013.

ator’s decision relating to Issue (J). whether the medical services that were

In support of the Arbitr

provided to Petitioner were reasonable and necessaryv, whether Respondent has paid all appropriate
charges for all reasonable and necessary medical services, the Arbitrator finds the following:

“Under section 8(a) of the Act (820 ILCS 305/8(a) (West 2006)), a claimant is entitled to recover reasonable
medical expenses, the incurrence of which are causally related to an accident arising out of and in the scope of
her employment and which are necessary to diagnose, relieve, or cure the effects of the claimant’s injury.”

Absolute Cleaning SVMBL v. lll. Workers ' Compensation Comm 1,409 11L. App. 3d 463, 470 (4th Dist. 2011)
(citing University of Illinois v. Industrial Comm n, 232 111, App. 3d 154, 164 (1st Dist. 1992)).

As explained more fully above, the Arbitrator finds that Petitioner has established that she sustained a
compensable injury to her left knee on November 1, 2013 as well as a continued causal connection between her
accident at work and ongoing left knee condition. The outstanding bill from Hinsdale Orthopaedics for $171.00
is for services related to Petitioner’s left knee condition. Thus, the Arbitrator finds that Petitioner has
established that this medical bill was incurred as a result of reasonable and necessary medical care to alleviate
her of the effects of a causally related injury at work and awards payment of the bills pursuant to Sections 8(a)
and 8.2 of the Act.

In support of the Arbitrator’s decision relating to Issue (K), Petitioner’s entitlement to prospective
medical care, the Arbitrator finds the following:
As explained more fully above, the Arbitrator finds that Petitioner has established that she sustained a
compensable injury to her left knee on November 1, 2013 as well as a continued causal connection between her
accident at work and ongoing left knee condition. In so concluding, the Arbitrator relies on the opinions of Dr.
Collins who has ordered an arthroscopic surgery to address Petitioner's left knee symptoms. Both of
Respondent’s examiners, Dr. Miller and Dr. Cherf, agree that surgery is a reasonable course of action, albeit
unrelated to any compensable injury at work. As explained in detail above, the opinions of Dr. Miller and Dr.
Cherf are unpersuasive given the entirety of this record.

Accordingly, and in consideration of all of the evidence, the Arbitrator awards the recommended prospective
medical care in the form of an arthroscopic surgery to the left knee as prescribed by Dr. Collins.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Cameron Lawrence,

Petitioner,
i NO: 12 WC 41437
12 WC 41432
Caterpillar, Inc., 1 7 I w c C 0 2 7 2
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission pursuant to Remand Order of the Circuit Court
of Macon County, Judge Robert C. Bollinger. In the September 12, 2016 Circuit Court Remand
Order, Judge Bollinger reversed the Commission’s Decision and Opinion on Review
15 IWCC 0996, which had affirmed and adopted Arbitrator Pulia’s Decision covering both
claims.

In her Decision filed with the Commission on May 26, 2015, Arbitrater Pulia found
that for both claims Petitioner failed to prove he sustained repetitive accidental injuries to his
bilateral upper extremities manifesting on November 1, 2012 (left upper extremity) and
November 5, 2012 (right upper extremity). The Arbitrator denied Petitioner’s claims. The
Arbitrator gave lesser weight to Dr. Greatting’s opinions, finding that Dr. Greatting did not have
a detailed and accurate understanding of Petitioner’s work activities, given the fact that he did
not know the frequency, duration or manner in which Petitioner performed these duties. The
Arbitrator gave greater weight to §12 Dr. Ellis’ opinions. Dr. Ellis had received a job description
from Respondent that Petitioner conceded was accurate. Evaluation Dr. Coe did not review
Petitioner’s job description and did not know how often Petitioner used power tools, how much
they weighed or the degree of force or vibration. Based on this, the Arbitrator found Dr. Coe did
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not have a detailed and accurate understanding of Petitioner’s work duties and gave less weight
to Dr. Coe’s opinions. The Arbitrator noted that the frequency, duration and manner in which
the elbows are used for each activity is required, and was not provided. Petitioner filed a timely
review. Inits December 31, 2015 Decision and Opinion on Review, the Commission affirmed
and adopted the Decision of the Arbitrator.

Petitioner appealed to the Circuit Court of Macon County and Judge Bollinger issued his
Remand Order on September 12, 2016 wherein he reversed the Commission’s Decision and
Opinion on Review, finding that the level of detailed quantitative proof that the Commission
found lacking was not required and remanded the matter to the Commission to reevaluate the
evidence after correctly applying the law to the evidence. Judge Bollinger further found that the
Arbitrator erred in sustaining an objection by Respondent’s attorney to a hypothetical question
posed by Petitioner’s attorney to Dr. Coe on the issue of causation and that opinion is to be
considered by the Commission.

The Commission, after reviewing the entire record on Remand, reverses the Decision of
the Arbitrator finding that Petitioner sustained repetitive accidental injuries arising out of and in
the course of his employment manifesting on November 1, 2012 (left upper extremity) and
November 5, 2012 (right upper extremity), that a causal relationship exists between those
injuries and Petitioner’s condition of ill-being, that Petitioner’s average weekly wage was
$617.21, that Petitioner was temporarily totally disabled from November 21, 2012 (the date
Petitioner was given restrictions and Respondent could not accommodate) through October 12,
2013 (the date Dr. Greatting released Petitioner to return to work effective October 13, 2013),
46-4/7 weeks at $411.48 per week, that Respondent is entitled to §8(j) credit for non-
occupational disability benefits paid to Petitioner of $14,375.59, that Petitioner is entitled to
medical expenses of $1,788.47 consisting of outstanding balances to providers Phoenix Physical
Therapy ($1,249.00), Springfield Clinic ($345.54) and Illinois Department of Healthcare and
Family Services ($193.93) and that Petitioner is permanently disabled to the extent of 15% loss
of use of the right arm and 12.5% loss of use of the left arm for the reasons set forth below.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. Petitioner, a 37 year old assembly and test specialist, testified he is currently employed as
lead pastor for Sorento Assembly of God (Tr 9). He is right hand dominant. Petitioner was first
hired by Respondent on August 8, 2011 and his title was Assembly & Test Specialist 3. He put
together the differential gears that went into trucks and wheel tractor scraper machines. He put
the parts on the inside and then put everything together for it to be loaded into housings that
would get put on the truck (Tr 11). He assembled the gears (Tr 11). Spider gears went in the
very center of the gears to rotate around (Tr 11). The gears were made of cast iron metal (Tr 11).
Petitioner used both hands in performing his assembly duties with these gears (Tr 12). Petitioner
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described the assembly process: there was a box on the floor that had smaller gears in it and he
would have to bend over and reach in and pull smaller parts out and out them into a cart to
transport (Tr 12). The smaller part weighed about 10 pounds and the larger part weighed about
15 pounds (Tr 12). Petitioner would pick up one small part at a time and put it in the cart. He
would stack small parts in the cart and would put between 24 and 32 small parts into the cart. He
would then push the cart over to a press. Petitioner would take the gear (small part) out of the
cart, flip it over with his hands and put it into the press (Tr 13). There was a bearing assembly
that went in the middle of the gear and the press would press the bearing assembly into the gear.
To activate the press, Petitioner would have to hold a button at the top and depress a foot pedal at
the bottom; he would have to hold the button and pedal down through the entire pressing motion
(Tr 14). Petitioner then stated there were 2 buttons at the top of the press and he would have to
put his palms in and squeeze to hold those into place; the press would stop if the buttons were
not squeezed (Tr 14). It was kind of hard to squeeze and hold them in there the whole time

(Tr 15). It took 20 seconds for the press to drop down. Once the bearing assembly was pressed
into the gear, Petitioner would pick it back up out of the press by hand and flip it onto the post to
put the nut in to lock the bearing assembly in place (Tr 15). He would then tighten the nut with a
torque wrench (Tr 16). He would hold the torque wrench in place with his left hand and torque it
with his right hand (Tr 16). Once the nut was tightened, Petitioner would flip the gear by hand
onto the table and repeat that process 3 more times per each unit (Tr 16). Once he had 4 sets,
there were 4 in every unit, there was a bar that looked like a “T” that went in; he would put the
bar in one gear and then flip one up on top and then roll it into the next gear and flip one up on
top and then lay that down (Tr 16-17). All this was done by hand (Tr 17).

Next there was a lifting device that would hook onto the T to lift it up and take it over and
set it into the larger gear and housing that was on the rollover. Then he would have the top part
of the housing which would be on the table; Petitioner would have to flip that, roll that over there
on the table to put some pins on the inside with a little hammer gun (Tr 17). The small housing
that he would flip over weighed about 75 pounds and the larger housing weighed 85 pounds or
so (Tr 17). Petitioner flipped the small housing by hand, pulling it up on its side and over
(Tr 18). After putting the pins in, he would flip the small housing back the other way and put
bolts in it (Tr 18). He would then use the lifting device to move the small housing unit over to
where the gears were just put (Tr 18). Some of the lifting device was not balanced so he pretty
much always had a hand on there; he would have a hand holding onto whatever he was
transporting and then the other hand running the controls of the lifting device (Tr 18). He would
then run the bolts down using an air gun. To actually torque the bolts down there was an arm
that came out that he would have to pull down and hold that down in place, tighten it up and then
lift it up and move it to the next one, so it was a constant up and down all the way around the unit
(Tr 19). The air gun that he pulled down was pretty static, other than when he would hit the end
of the torque, it would twist his arm a little bit at the end (Tr 19). The arm was almost like a
bicycle handle and would twist his arm around at the elbow (Tr 19-20). The other air gun
vibrated some. He had the 8 or 10 bolts that were on top and then the smaller ones had 14 bolts
around the sides he had to do for each of those; the larger units had 28 to 30 bolts; Petitioner was
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using the air gun so it would vibrate some (Tr 20). The largest one the bolts did not go down; he
just dropped them and they would sit there, so he had to use the larger hammer gun to go around
each of those bolts and pushed them into place (Tr 20). Once the unit was built and he got
everything tightened up, then he had to lift the unit and put it on the rack. To do so, Petitioner
had to take the lifting device and push forward to hold it in place for the fully assembled unit,
which he guessed was 300 or 400 pound assembled. He had to be fully extended to drop it down
so it would go in the rack (Tr 21). Generally his left arm would be fully extended for the rack
itself just because of the controls (Tr 21). He would do 6 to 8 full gears on a given shift (Tr 21).

Petitioner was asked if there were many gears that he put into the full gears (Tr 21).
There were little spider gears and there were 4 of those in each of the larger gears (Tr 21). There
were also the bearings on the outside too (Tr 22). The actual spider gear itself was made up of
4 gear sets. The smaller gears were generally referred to as spider gears because they make up
the spider gear assembly, but the spider gear itself was the T with the 4 gear sets on it (Tr 22).
Petitioner made 24 to 32 gears (Tr 22). There were 4 per unit, so 4 of the smaller ones per unit.
He made 6 to 8 large gears per shift (Tr 22). Each spider gear had 4 smaller gears; those were
the ones picked up at the start of the process (in the box on the floor) (Tr 23). So Petitioner
would do 4 spider gears into each gear. Four gears go together to form one spider gear per unit
(Tr 23). It was not 4 separate groups of spider gears (Tr 23). So there was really one spider gear
in each unit with the 4 smaller gears comprising that; the 4 smaller gear assemblies (Tr 23).
These will be called smaller gear assemblies. In a given shift Petitioner did 24 to 32 smaller gear
assemblies (Tr 24). Out of those smaller gear assemblies, he made 6 to 8 larger gears (Tr 24).

Petitioner worked 40 hours a week from August 8, 2011 through November 1, 2012
(Tr 24). He would typically have a 20 minute lunch break and two 10-minute breaks per shift
(Tr 24). In a typical shift, Petitioner would be assembling approximately 7 hours and 40 minutes
(Tr 25). During that period of time, he spent 5 to 6 hours using his hands or arms lifting,
pushing, pulling or gripping in performing his assembly duties (Tr 25).

Petitioner testified that on November 1, 2012, “When I was picking up one of the smaller
gears out of the box [ started getting pain in my wrist.” “There was just in leaning over after I
picked the gear up and stood up as I was pulling my arm out there was a pain that started in my
wrist and kind of extended down towards the finger and a little bit up the forearm.” (Tr 26).
The gear that he had picked up weighed 15 pounds (Tr 26). Petitioner thought the pain might go
away and he waited a little bit. Because this was something new and since the pain continued
and was gradually getting worse, Petitioner asked his supervisor if he could go to the medical
department; it was close to the first break, maybe a half hour, so he waited until after first break
to go to his supervisor (Tr 27). At Respondent’s medical department, Petitioner filled out an
accident report and described what happened (Tr 28). Medical department personnel told him to
be careful and his supervisor told him to be careful and use 2 hands for everything if possible
(Tr 29). Petitioner continued working (Tr 29).
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A couple days after November 1, 2012, Petitioner noted that the pain seemed to be
getting worse. He started getting some more burning and tingling in the left forearm and starting
to stretch a little more up the left arm, especially with use (Tr 29). He was doing more with his
right hand and arm trying to avoid some of that pain (Tr 30). He went to Respondent’s medical
department on November 4, 2012,

Petitioner testified that on November 5, 2012, he was picking up the smaller of the spider
gears, which weighed 10 pounds (Tr 30). He stated, “And as I was lifting them up [ started
getting a pain in my right wrist. And when that one started it quickly went up, all the way up my
arm.” (Tr 30). His right arm seemed to be a lot worse than the left when the left started (Tr 30).
Petitioner reported to this to his supervisor within a few minutes and reported it to Respondent’s
medical department (Tr 31). Petitioner was shown a document called the ergonomic evaluation,
Px2, Page 9 (Tr 31). Petitioner was asked if he met with company personnel like safety and talk
about his job duties and injuries (Tr 31). Petitioner replied, “They came down to have me fill out
what had happened, but it was just specific to picking the gears up. It wasn’t about my job in
general.” (Tr31). He described to the company safety person about just picking the gears up out
of the box (Tr 32).

Petitioner was asked what, if anything, did he notice about his hands and arms before
November 1, 2012 (Tr 32). Petitioner stated that a week or two before, he noticed a little
periodic tightness, but nothing of concern (Tr 32). He did not have any pain or anything prior to
that (Tr 32). Petitioner noticed the tightness when he would get out of bed; his hands would be
tight (Tr 32). On November 8, 2012, Petitioner received a letter from Respondent denying his
case (Tr 33).

Petitioner went to his family doctor at Family Practice in Shelbyville on November 20,
2012 (Tr 33). He was given restrictions of no repetitive motion and a 5 pound weight lifting
limit (Tr 33). Petitioner presented the note of his restrictions to Respondent on November 21,
2011and he was informed that they could not accommodate his restrictions and sent him home
(Tr 34). Right then, Petitioner filled out the forms for short-term disability because his workers’
compensation case was denied (Tr 34). Petitioner’s doctor ordered an EMG/NCV, which was
done on December 5, 2012 (Tr 34). He was then referred by Family Practice to Dr. Greatting in
Springfield (Tr 34-35). On January 3, 2013, Petitioner saw Dr. Greatting and described his
assembly duties to him (Tr 35). Dr. Greatting recommended surgery. On March 12, 2013,
Dr. Greatting performed right elbow surgery (Tr 35). On April 3, 2013, Dr. Greatting performed
left elbow surgery (Tr 35). At Respondent’s request, Petitioner saw Dr. Ellis on April 15,2013
for a §12 evaluation (Tr 36). He continued to follow-up with Dr. Greatting (Tr 36). After his
surgeries, his left arm seemed pretty good and he was not having any problems with it. In the
right arm, he continued to have burning, tingling and pain, so Dr. Greatting ordered another
EMG/NCV (Tr 36). Following the EMG/NCYV, Dr. Greatting recommended another right elbow
surgery, which was done by him on July 22, 2013 (Tr 37). Petitioner attended physical therapy
at Phoenix Physical Therapy three times a week. Petitioner continued to follow-up with Dr.
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Greatting, who released him to return to work on October 9, 2013, effective October 13, 2013
(Tr 37). Petitioner took the return to work note to Respondent the next day and was laid off
indefinitely. At his attorney’s request, Petitioner saw Dr. Coe for an evaluation on

November 13, 2013 (Tr 38). Between November 21, 2012 and October 12, 2013, Petitioner
received disability pay (Tr 39). During that entire period of time, Petitioner was either taken off
of work or provided restrictions by the doctors for his elbows (Tr 39). Petitioner had reviewed
the medical bills, Px5, before this hearing (Tr 39). There is a balance due of $1,594.54 and that
balance pertains to medical treatment for his elbow conditions (Tr 39). Public Aid paid $193.35.
The rest of the balances were paid by Respondent’s group health insurance plan (Tr 40).

Petitioner testified he performed his assembly duties on a regular and continuous basis
from when he was hired August 8, 2011 through November 1, 2012 (Tr 40). During that time,
Petitioner worked with Ashton Moretti for 6 months and he worked alongside him in the same
area doing the same job (Tr 40). Petitioner was shown Rx4, essential job functions and
requirements documentation that he had read before this hearing (Tr 41). The Rx4 document is
Respondent’s break down of Petitioner’s job duties in assembly and is a description of his job
duties (Tr 41). Petitioner was asked if he believed Rx4 to be accurate and he stated, “I mean it’s
an accurate description for most of them, but I think it downplays a little bit of what we did and
it leaves out a couple of things in the work flow at the back that is showing.” (Tr 41-42).
Petitioner stated that Rx4 downplays the amount of use of the arms, lifting, carrying, pushing,
pulling; it states occasional, but everything he did in assembly had to do with his arms, had to do
with moving and the whole time he was working, Petitioner was doing something; he was either
lifting, carrying or pushing (Tr 42). In Rx4, Respondent classified it as occasional, which is up
to 25% of the day or 2 hours a day (Tr 42). Some days it might have been occasional, but arm
involvement/movement would definitely be frequent; there was always some resistance, some
movement and twisting (Tr 43). There was a lifting device to move some of the bigger things,
but he was always lifting and moving stuff, whether it was tools or gears or whatever (Tr 43),
One thing not mentioned in Rx4: there is a bearing shown in Picture 4: bearings are stored in a
cabinet that started at waist height; there were some smaller ones and some really big bearings
which weighed 20, 25 pounds; Petitioner would have to take those bearing out of the cabinet
(Tr 44). Petitioner explained that bearings have to be heated to go on; he would have to take
them out, put them in the oven at 300 degrees using gloves; once heated, the bearings were
pulled out of the oven, brought over to the unit and then flipped onto the housing unit; in
general the smaller bearings would just slide on; the larger bearings were a lot harder because
they were much heavier and he would have to lift and try to flip them over at the same time
(Tr 44). The smaller bearings weighed maybe 10 pounds (Tr 44). The larger bearings weighed
closer to 25 pounds (Tr 45). A lot of times Petitioner would carry from the oven to the gear with
his arms straightened out, then pull it back up and flip it over (Tr 45-46).

Petitioner testified he officially became a minister in May 2014 (Tr 46). He is the lead
pastor and his duties involve preaching, visiting people and responsibilities of the church. He
loves being the lead pastor (Tr 46). Petitioner currently noticed with his right arm that he still
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gets periodic pain in the forearm, burning and tingling; it is not every day, but does come and go,
particularly during weather changes; when this occurs it feels like he did not have surgery at all
(Tr47). His left arm is not as bad and once in a while he gets a twinge or something, but
normally it is short-lived. Both arms are not as strong as they used to be and there is weakness in
both (Tr 47). He takes medications during weather changes; Gabapentin left over from
prescriptions by Dr. Greatting (Tr 48). Petitioner let Dr. Ellis and Dr. Coe know the problems he
was having with his arms (Tr 48).

On cross-examination, Petitioner testified that the small gear comes out of the box and is
flipped into the press; it flips when it comes out of the press; then he sits it on the table and flips
it again onto the spider gears; so 3 to 4 flips per gear set (Tr 49). For the smaller gear set there
are 24 to 32 per shift; there were 4 that went into each unit (Tr 49). Three to four flips for each
one and 24 to 32 per shift (Tr 50). For the housings he would have to put the pins in, Petitioner
would have to pull, lift up to roll those over, put the pins in and then lift up and roll it back; that
was one per unit; so that would be 6 to 8 of those per shift; that was 75 pounds or so (Tr 51).
That is it for flipping (Tr 51). Petitioner may have told Dr. Coe he would flip gears up to 30
times per shift (Tr 51). He and Dr. Coe talked about his job duties and what he did (Tr 51). If
Dr. Coe asked for numbers and how many times, Petitioner would have given it (Tr 51). There
were 2 bearings per gear set and 6 to 8 gear sets per night; so 12 to 16 bearings with the
exception of the largest overall gear, the 240 ton (Tr 52). It was about a 10 to 15 foot walk from
the oven to where he actually put the bearings onto the gear (Tr 52). Petitioner was flipping
smaller gears on a bench or a table (Tr 53). There were 2 tables, each 8 feet long and waist high
(Tr 53). The smaller gears sets that were 10 to 15 pounds would be just lifted up and turned over
and laid down on the table (Tr 53-54). Petitioner would be bending his elbows a little bit less
than 45 degrees when he would do that, the ones that he did 24 to 32 a shift (Tr 54). The smaller
housings were 75 pounds (Tr 55). Petitioner used a hoist to put them onto the table and to move
them from the table to the gear, but not for flipping them over (Tr 55). Those he would lift up
and kind of roll over on the table (Tr 55). Petitioner would have to pull the handle on one side to
lift it up and roll it over (Tr 55). Torque tools were used to drive bolts (Tt 55). There were
several different torque tools. One was like a mini jackhammer; an actual hammer type tool
where Petitioner would squeeze the button and it would start pounding like a rapid hammer to
put bolts in on the larger ones that had 28 to 32 bolts on them (Tr 56). Petitioner would have to
use this hammer type torque tool on every single bolt all the way around. Also, there were run-
down air guns that would run the bolts down quickly; Petitioner would have to hold a wrench on
the bottom and run the bolts down with the other hand; before he used the large torque tool
(Tr 56). The larger torque tool weighed 5 to 10 pounds; it looked like a home drill, but had the
bigger hammer head on it (Tr 57). The run-down air gun weighed about the same as the large
torque tool (Tr 57).

Petitioner testified he was lifting these 10 to 15 pound gears out of a box on the floor
(Tr 57). He would reach into the box (Tr 58). He would put one on the cart and get others;
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4 on the cart and then take them over to the table (Tr 58). He would take the gears off the cart
and put them on the table (Tr 58). Once he got the spider gears together, the whole large gear
that had the 4 spider gears into it weighed 80, 90 pounds and he moved it with the hoist and set it
down inside the larger gear assembly (Tr 58). The hoist was moved and the large gear assembly
was rolled over by pushing a button (Tr 60). Then this 80-90 pound piece set would sit down
inside of that and he would have another small gear that sits on top of it and then he put the
housing on top and locked that down (Tr 60). The housing gets over to the rollover with the
lifting device/hoist, lifted with a hook and chain (Tr 60). The smaller gear got put in by hand
and Petitioner would be doing that 6 to 8 times per shift (Tr 61). There are photos at the end on
Rx4 (Tr 62). Picture 4 showed the housing unit (Tr 64).

2. Petitioner’s witness Ashton Moretti testified that he is a previous client of Petitioner’s
attorney (Tr 67). He is currently employed with Respondent and has been so for 9 years (Tr 67).
At the end of 2011 and beginning of 2012, he worked in the lower power train gear assembly.
He worked right next to Petitioner for about 6 months (Tr 68). He and Petitioner both did the
same job (Tr 68). Mr. Moretti described the assembly process: assembled spider gears, pressed
bearings into them, put them on Ts after rolling them across the table to get them all together and
then put them inside of larger gears (Tr 68-69). He would manufacture from 24 to 32 smaller
gears on a given shift (Tr 69). He made 6 to 8 larger gears (Tr 69). Mr. Moretti considered these
assembly duties to be forceful with his hands and arms (Tr 69). He was constantly pushing,
pulling, tugging on things and lifting (Tr 69). The bearings weighed 10 to 15 pounds and there
would be 4 pieces on the T, so 10-15 pounds times 4, weighing 40 plus pounds (Tr 69). He
would perform these assembly duties which required use of his hands or arms to lift, grip, push
or pull for 5 to 6 hours per shift (Tr 70). He used torque wrenches, presses and lifting devices
(Tr 70). The bearing press required both hands pushing at full force by using his foot to operate
it up and down (Tr 70). This was difficult for him because he had previous surgery on his hands
s0 he could not push the buttons (Tr 70). Mr. Moretti reviewed the essential job functions and
requirements of the differential gear assembly document before this hearing (Tr 71). Generally
speaking, this document described his job, but it was missing some of the pushing, pulling and
strenuous stuff like lifting heavier bearings (Tr 71). He did not agree that lifting, carrying,
pushing and pulling was done occasionally up to 25% of the workday, as stated in the document
(Tr 71). He would say that over 4 hours per shift was spent lifting, camrying, pushing and pulling
(Tr 72). He performed these duties using both hands (Tr 72).

On cross-examination, Mr. Moretti testified he worked at a work station next to Petitioner
(Tr 72). He had his own bench (Tr 72-73). He also had a rollover for the larger assembly once it
was out together (Tr 73). He would get gears out of a box on the floor and then use a cart to
move them over to his bench where he would start assembling. He had to flip these smaller
gears twice per bearing set, so anywhere from 48 to 70 times in a shift (Tr 73). The bearings
were stored on the cart and were manually loaded onto the cart. There were sets of 8 in each
box. A box of 8 bearings weighed 10 to 25 pounds (Tr 74). He would put housings on top of the
spider gears that he had previously assembled; there were flippings of the housings and he had to
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ream the housings (Tr 74). He did not think Petitioner had to as often because Mr. Moretti filled
in where needed and had prior experience before Petitioner ever worked for Respondent (Tr 74).
Mr. Moretti knew how to do everything there, whereas Petitioner worked primarily with the
spider gears (Tr 75). He had to flip the housing over on a table, place the large ring gear, which
is the outer gear, on top of it, line all the holes up and then drill through both pieces to make sure
that the holes were properly aligned (Tr 75). He would then place all the bolts in the holes, put
the washers and nuts on the bottom of the bolts, then using a run-down air gun, hold the nuts
with a standard wrench and run down the bolts with the run-down gun (Tr 75). Then he would
lay it down on the roll-over table, torque the bolts all down, then roll it over and put the spider
gears in (Tr 76). The number of bolts depended on the size; the smaller had 10 bolts and larger
up to 40 bolts (Tr 76). The air gun was a standard wrench gun; it just tightened the bolts before
he had to torque them (Tr 76). The bolts were torqued with the overhead pull-down torque arm;
that was supported by the arm, but it was heavy to pull down (Tr 76). Once he had it in place, he
pushed the button and it torqued the bolt and jerked back when it was done and showed the
torque on a monitor. Then he lifted and went on to the next bolt (Tr 77). His arms were fully
extended while doing the torqueing (Tr 77). Flipping of the smaller gears on the bench was done
with his arms fully extended (Tr 77). When he was positioning the housing in place his arms
were fully extended pulling it towards him to lay it down (Tr 77). When all this was together, he
had his spider gear together, the housing together and all that, he took it over to the rollover
using a hoist. Once it was in the rollover, the rollover flipped it over (Tr 78). It was bolted to
the rollover (Tr 78). There were 4 bolts to hold it onto the rollover and a gun was used to do
that, a small standard air gun (Tr 78-79). The heaviest air guns weighed 5 to 10 pounds (Tr 79).
He held the air gun up to tighten down and his elbow was up bent at 90 degrees (Tr 79). Per
shift he would do 6 to 8 gear assemblies (Tr 79-80).

3. Respondent’s witness Aaron McPheeters testified that he has been employed with
Respondent for 7 years. His job title is manufacturing engineer for the lower power train areas
(Tr81). He held that position in 2012 as well (Tr 81). He writes the process for building the
components in the lower power train area as well as the visual aids and works on quality
improvement projects (Tr 82). As part of his job, he gets onto the shop floor and observes the
Jobs others do (Tr 82). He is on the floor almost daily (Tr 82). He has a lot of different areas
under his control right now and makes sure there are no issues (Tr 83). That was true in late
2012 as well (Tr 83). In late 2012, he was just transitioning into the spider gear assembly area.
He is familiar with that work station and has observed that job being done on a weekly basis at
least (Tr 83). He did not observe Petitioner doing that job (Tr 84). He is familiar with the tasks
that are associated with that job (Tr 84).

Mr. McPheeters participated in the creation of Rx4 (Tr 85). The first 2 pages of Rx4
contain a description of essential job functions and truly and accurately describe what is done in
that job (Tr 86). Starting on Page 2 of Rx4, there are a number of photographs and descriptions
that are attached to that written summary (Tr 86). The photographs accurately depict someone
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doing the particular tasks associated with that job (Tr 86). Page number 1 of the exhibit under
the section for pushing and pulling, the document references occasional pushing and pulling at

1 to 10 pounds with something called a GCI arm. The GCI arm is an articulated arm that is
mounted to the ground holding the electric torque tool, DC electric torque tool (Tr 87). There
are a couple different bolted patterns in the differential that have a very high torque value; that is
what the GCI arm is used for; it is a reaction arm for the torque values; in a high torque situation,
when you start to apply the torque if it was say a hand tool, it would really try to twist at you;
this GCI arm holds the tool in place for you so there is no reaction on the person created (Tr 87-
88). It generates enough torque that you would not be able to hold it if it were a hand tool

(Tr 88). Itis not very hard to move the GCI arm around at all; it is a zero balance type arm;
everything is loaded to where you can move it around with not very much force (Tr 88). There is
an on/off button to trigger the torque (Tr 88). There is a handle off the GCI arm to adjust it and
there is a button on the side of the handle to push with your thumb (Tr 89). Twenty-one pounds
of force to move the arm up and 14 pounds of force to move it down and 6 pounds of push/pull
force to move the arm back and forth, up and down (Tr 89). That is an accurate description of
how the GCI arm is used (Tr 89). At rest the arm fully supports itself. The GCI arm does not
really vibrate. When the tool is engaged, there are 3 different brakes on the arm that lock into
place and it takes all the vibration out of the tool (Tr 90).

Mr. McPheeters testified that Page 1 of Rx4 talks about 11 to 25 pound of push/pull
force, the description mentions use of a clicker wrench, which is a torque tool used for achieving
a certain amount of torque value (Tr 90). Where the torque values are a lot less where you do
not need the GCI arm, a clicker wrench is used (Tr 91). On the gear itself there is a lock nut that
has to be tightened down using a clicker wrench; Page 3, Picture 2B (Tr 91). On Page 3 of Rx4
the photographs show subassembly of the gear before it is attached, before building the whole
spider gear assembly up. The assembler obtains the gears from a tub about 15 feet in front of
him (Tr 91-92). Each gear weighs 15 pounds (Tr 92). The assembler takes the gear out of the
box manually and lifts those by hand (Tr 92). Those are the spider gears (Tr 92). The spider
gears are put in a cart or are just carried to the workbench (Tr 93). A bearing is then pressed into
the spider gears using a press. Then a nut is put onto that (Tr 93). The spider gears are then
assembled onto a cross with 4 gears on it (Tr 93). The individual gears are flipped onto the cross
(Tr 94). Two to three total assemblies are built in a shift (Tr 94). The Commission notes that
Petitioner testified 6 to 8 total assemblies are built per shift. There is a lifting device used that
picks up the whole assembly and it is put into the differential housing, a drum type piece that is
attached to a gear and a rollover (Tr 95). The housing is positioned into the rollover be being
hoisted in. The housing is rolled on the workbench by hand (Tr 95). The housing sits on the
bench and it is rolled over (Tr 96). The assembler does that one per spider assembly (Tr 96).

Mr. McPheeters testified that Rx4, Page 6, Picture 4(d) shows the assembler using 3 and
6 pound torque tools (Tr 96). There are 4 clamps that hold the ring gear assembly into the
rollover and the picture shows the assembler tightening down the clamps on the rollover (Tr 96).
The GCl arm is used at that station (Tr 97). A washer is held on by 4 small screws (Tr 98).
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The last picture on Page 6: once the washer is bolted into that housing, the spider gear assembly
is lifted from the table and set into the housing (Tr 98). Picture 5 shows the assembler putting
the gold washer in the top of that housing; there is another gold washer that goes onto the other
half (Tr 99). That is when the housing is rolled over (Tr 99). The assembler puts in the long
bolts that hold the 2 halves of the housing together and then he lifts that up with a hoist and sits it
on top of the other half where the spider gear assembly is (Tr 99). The lifting and turning of the
assembly would be done using a hoist at that point (Tr 99). The bearings are 5 pounds (Tr 99).
The bearings are lifted by hand from the cart which is 5 or 6 feet from the work bench (Tr 100).
Petitioner was shown Rx6, photocopies of photographs (Tr 100). Rx6, Page 1 shows a box
sitting on the floor which contains spider gears. The assembler reaches into that box and takes
out a spider gear, which he takes to the work bench (Tr 101). There is no part of the job that has
not been discussed (Tr 101).

On cross-examination, Mr. McPheeters testified that Rx6 is the ergonomic evaluation
report from November 5, 2012 (Tr 102). Mr. McPheeters was not involved in that ergonomic
evaluation (Tr 102). The only time Mr. McPheeters was involved was with Rx4 essential job
functions and requirements report dated June 9, 2014 (Tr 102). That is when Mr. McPheeters
measured and observed this area to obtain all his data (Tr 103). He did not believe there were
any changes in the job station from 2012 to 2014 (Tr 103). He is not aware of any changes in the
work environment during that period (Tr 103). Molly Major asked him to do this evaluation
with her (Tr 104). It would surprise Mr. McPheeters if Petitioner and someone else who worked
with him back in 2012 testified that 6 to 8 gear assemblies were built per shift in 2012 (Tr 104),
Mr. McPheeters was not there for the entire 8-hour shift in 2014 (Tr 104). He did not see 2 to 3
gear assemblies being built per shift noted in the report (Tr 105). The assembler he saw
performing the job duties was Albert Brown, a person older than Mr. McPheeters. It is possible
Mr. Brown built gear assemblies slower than other individuals (Tr 106). With a 20 minute lunch
break and two 10-minute breaks, an assembler assembled for 7 hours and 20 minutes (Tr107). It
is not listed in the document how many hours a day an assembler uses his hands or arms
throughout the workday in a physical force fashion (Tr 107). Page 1 under Physical Demand
Lifting, lifting between 1 and 25 pounds is done up to 25% of the day, 2 hours of the day
performing such lifting activities (Tr 108). Up to 25% of the day or for 2 hours assemblers are
required to carry up to 1 to 25 pounds (Tr 108). The same was for pushing or pulling (Tr 108).

Based on his data, it is feasible that an assembler could lift, carry, push or pull for
approximately 6 hours a day (Tr 109). Page 3 indicates there are clicker wrenches used (Tr 109-
110). Page 6 indicates there are 2 separate air powered torque tools used in the assembly process
(Tr 110). Nowhere in the document is it indicated how much time throughout the workday these
torque tools are used (Tr 110). It does say that parts and tools are used occasionally (Tr 110).
Tools are used either for lifting or carrying up to 4 hours a day (Tr 111). Mr. McPheeters did not
observe Petitioner performing these job duties (Tr 111). A video was not taken by him, but
Molly might have (Tr 111). Under Page 2 Hand Function, an assembler has to operate knobs,
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levels and cranks and some of these are hand tightened in the assembly process (Tr 112). Mr.
McPheeters never actually performed these job duties himself for an 8-hour workday (Tr 113).

On re-direct examination, Mr. McPheeters testified that Molly Major is the safety
representative for Respondent in Decatur (Tr 113). Regarding his surprise at the number of total
gear assemblies per shift, Mr. McPheeters stated that in the current build rate today, this is one
piece of the assembly that they do; with all the pieces put together, one assembler cannot do 6
complete assemblies per shift (Tr 114). Mr. McPheeters did not just observe this job on the date
of the report; he observed it before and after the report was created (Tr 114). He observed the
job whenever he was on the shop floor; more than 50 times over the course of the past 3 years
(Tr 114-115). Mr. McPheeters observed more than one person doing this job (Tr 1 15). He has
observed more than Albert Brown doing that job (Tr 115).

On re-cross examination, Mr. McPheeters testified that Respondent keeps documentation
as to how many gears were built in November 2012 and prior to that time (Tr 116). He did not
bring any of that information to this hearing (Tr 116).

4. Caterpillar company records, Px2, Rx1, indicate that an Employee Incident Report dated
November 1, 2012 was completed on that date. An incident date of November 1, 2012 and time
of 12:30 were noted. The following is described about the incident: “I was in my area, 83/35,
and was removing a spider gear from a box on the floor when I felt a pain in my left wrist which
continued.” The pain was described as dull, but sharper with pressure, and tingling. There is
also a Health Care Professional Incident/Injury Form dated November 1, 2012. The following
Narrative was noted: “Was pulling spider gears out of box on floor. Was leaning over box lifting
out gear when he felt sudden pain left wrist.” Petitioner rated his pain at 1/10 at present and
stated his pain increased to 5/10 when lifting. He also reported tingling left lateral wrist from his
wrist to little finger. Ice was applied and a wrist support was given. On this form was also noted
the date of November 7, 2012 and that ERGO was reviewed. A diagnosis of left wrist pain, non-
occupational was noted. It was also noted: “Denied per Jamie S.”

Petitioner was seen at Respondent’s medical department on November 1, 2012 and the
Progress Notes indicate he was there for follow-up of a left wrist injury. Petitioner rated his pain
at 2/10 and it had gotten to 7/10. Petitioner reported little relief from Ibuprofen and he still had
some tingling/pins and needles in his lateral left hand. Petitioner reported some tightness/pulling
in his medial left arm from his wrist to axillary area. He was advised to use caution with lifting
and using impact tools. A slip that date indicated Petitioner was to return to work at regular duty
with lifting cautions.

Medical department November 4, 2012 Progress Notes indicate Petitioner was seen in
follow-up for his left wrist injury. Petitioner reported his wrist did not bother him at home the
last weekend and when he got to work and starting moving parts, his left wrist started aching.
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Petitioner rated his pain at 3/10 and dull, throbbing pain. Petitioner reported his pain started in
his left wrist and radiated up his forearm.

An Employee Incident Report dated November 5, 2012 was completed on that date. An
incident date of November 5, 2012 and time of 12:40 were noted. The following is described
about the incident: “I was picking up spider gears out of the box on the floor when my right wrist
started hurting. The pain began intensifying and I notified my supervisor.” It was noted that the
pain in Petitioner’s right wrist was sharp and throbbing to dull pain.

Px2, Rx1 also contain a Health Care Professional Incident/Injury Form dated
November 5, 2012. The following Narrative was noted: “EE presents c/o pain right wrist. States
had shooting pain in right wrist radiating through forearm, happened 4-5 times. Now states
throbbing pain lateral aspect wrist and radiates to medial wrist with use. States was picking up
parts weighing approx 10 pounds. States was using both hands to lift due to recent injury left
wrist and per supervisor request. Jamar grips were done and pain increased with grips.” On this
form is also noted the date of November 7, 2012 and that ERGO was reviewed. A diagnosis of
left wrist pain, non-occupational was noted. It was also noted: “Denied per Jamie S.”

Petitioner was seen at Respondent’s medical department on November 5, 2012 and the
Progress Notes indicate he was there for follow-up for left wrist pain. Petitioner rated his pain at
3/10 and in the lateral aspect of his left wrist. At times he had shooting pain into his left forearm.
Petitioner reported that at times he gets some tingling in the lateral aspect of right hand in little
finger. There were also separate Progress Notes dated November 5, 2012 that state Petitioner
presented for pain in his right wrist, which he rated at 4-5/10. Petitioner reported that at times
the pain shot up his right arm. He had pain in the lateral aspect of his right wrist and some
discomfort in his forearm at times. Petitioner reported he had not much relief with Ibuprofen.
Over-the-counter Aleve was given. In an Addendum it was noted that Petitioner reported some
tingling and cold sensation on the lateral side of his right hand and little finger. Petitioner
reported he had this sensation 4-5 times a day lasting 5-10 minutes in duration. Petitioner
reported he had the tingling sensation usually when at rest.

Px2, Rx1 also contains an Ergonomic Report dated November 5, 2012. The following
Employee Statement was noted: “Pulling spider gears out of the box and my left wrist started to
hurt. T gave it about an hour to see if it was temporary and then notified my supervisor and went
to medical.” The Commission notes there is only Page 1 to this document,

Medical department November 6, 2012 Progress Notes indicate Petitioner complained of
pain with picking-up a part last week. Petitioner reported pain on the outside of the left wrist.
The pain was shooting, constant and an annoyance. Petitioner reported that he was off the
previous weekend and had returned to work Sunday and was working with tri ggering pain. It
was noted that the medical department recommended using a soft brace, heat and ice. His pain
was 2/10. It was noted that Petitioner was a repetitive motion assembler with Respondent for 15
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months. It was also noted that there was no known history of injury. On examination, Petitioner
had good active and passive range of motion, his neurovascular was intact, Jamar grips were on
record and there was negative Tinel’s and negative Phalen’s. It was noted that Petitioner’s left
wrist pain was improving, etiology unknown. An ergonomic report was requested. It was noted
that the situations needed investigation.

In other Progress Notes dated November 6, 2012, it was noted that Petitioner was there
for heat treatment. Petitioner reported his pain on the right was 5/10 and 3/10 on the left. It was
noted, “States at one time on shop floor doing job had arms extended, slightly above shoulder
height with wrist in neutral position and states decreased pain with arms in that position. All
other times pain constant.” Tennis elbow straps were given. A slip that date indicated Petitioner
may return to work at regular duty.

Px2, Rx1 also contains a letter to Petitioner dated November 8, 2012 from Workers’
Compensation Claims Adjuster Jamie Schimmelpfenning. In her letter, Ms. Schimmelpfenning
denied Petitioner’s claim.

In a slip dated November 12, 2012, it was noted that Petitioner was to return to work at
regular duty with cautions.

5. The medical records from Family Healthcare Center, Px1, indicate Petitioner was seen on
November 20, 2012 by Hannah Doyle PA-C for a chief complaint of wrist pain. Petitioner
reported, “My wrists started hurting at work X 3 weeks.” Petitioner reported his right wrist pain
was worse than his left wrist pain. His pain was described as burning and radiating up the
posterior arm, along with numbness and tingling. Petitioner rated his pain at 5/10 and
worsening. The following history was noted: “Pt’s occupation is an assembler at Caterpillar so
he is forced to twist, grip, and hold impact gun (vibrating instrument) that he holds for approx.

1 min. Pt states he is unable to finish working due to the pain at times; has to wait 5-10 minutes
before restarting work. He can also wake up through the night and have numbness in his 3"
through 5™ digits up the medial aspect of his arms. His medical team at his job told him to do
heat treatment, wear wrist braces 24 hours daily, and take Ibuprofen around the clock.” On
examination of the right elbow, there was no erythema, edema, ecchymosis or bony deformities;
palpation revealed tenderness; palpation revealed pain described as medial epicondyle (ulnar
nerve); normal range of motion. Examination of the left elbow was the same as the right elbow.
On examination of the right wrist, there was no erythema, edema, ecchymosis or bony
deformities; palpation revealed no tenderness and no warmth; normal range of motion; Phalen’s
test was positive indicating carpal tunnel syndrome; Tinel’s test was positive indicating carpal
tunnel syndrome. Examination of the left wrist was the same as the right wrist. Ms. Doyle’s
assessment was numbness of fingers of both hands. Ms. Doyle noted that she explained to
Petitioner that his clinical history and physical examinations indicated both carpal tunnel
syndrome and cubital tunnel syndrome. Ms. Doyle ordered EMG/NCYV testing and prescribed
Medrol Dosepak. Petitioner was to continue to alternate taking Tylenol and Ibuprofen as needed
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and continue wearing wrist braces. Ms. Doyle gave restrictions of no repetitive movements of
his hands, including no twisting, gripping and using air tools and no lifting over 5 pounds.

Medical department November 20, 2012 Progress Notes indicate Petitioner presented
there with restrictions from his primary care physician. It was noted that Tony Pagliaro was
spoken with and that Petitioner’s restrictions could not be accommodated. It was noted that
Petitioner was advised to contact Human Resources regarding disability paperwork. (Px2).

6. Petitioner was seen at Family Healthcare Center on November 30, 2012 by Ms. Doyle.
Petitioner reported pain in his bilateral wrists and around the elbows. He rated his pain at 10/10.
The pain was stabbing, bumning and aching and interfered with daily activities of household
chores and sleeping. Petitioner reported the pain was constantly varying from 2-10/10 and was
worst when resting after performing any range of motion. Petitioner reported he gave the work
restrictions to his boss and was told they were unable to accommodate the work restrictions and
therefore, he had not worked since last seen on November 20, 2012. Ms. Doyle noted that an
EMG/NCV was scheduled for December 5, 2012. The examinations were the same. It was
noted that short-term disability paperwork was filled out. Ms. Doyle ordered Vicodin. (Px1).

7. A December 4, 2012 Disability/Workers Compensation Leave of Absence Memo noted
that Petitioner’s last day worked was November 20, 2012. It was noted that the action of
November 20, 2012 was short term disability at reduced pay. It was indicated that this was a
new leave with a leave effective date of November 21, 2012. The first benefit date was noted as
November 28, 2012. A return to work was noted as expected on January 2, 2013. (Px2).

8. An EMG/NCYV was performed on December 5, 2012 and the results showed bilateral
moderately severe cubital tunnel syndrome, more so on the left side, with no evidence of
superimposed significant carpal tunnel syndrome, cervical radiculopathy, plexopathy or disease
at the muscle level. (Px3).

On December 10, 2012, Ms. Doyle noted that the EMG/NCV results. Her assessment
was bilateral cubital tunnel syndrome. She noted that Petitioner requested a referral to Dr.
Greatting at Springfield Clinic, which was given. (Px1).

9. According to the medical records from Springfield Clinic, Px3, a Patient History was
taken on December 20, 2012 that Petitioner was to see Dr. Greatting on January 3, 2013. It was
noted that the main reason to be seen was for bilateral cubital tunnel syndrome. It was noted that
Petitioner reported, “My job is assembly so there is constant use of my arms.”

Petitioner saw Dr. Greatting on January 3, 2013 for a new patient evaluation. Petitioner
reported bilateral arm complaints. Petitioner reported he had bilateral hand complaints with
pain, numbness and tingling developed over time. Dr. Greatting noted Petitioner’s job as an
assembler for 1'% years manufacturing differential gears. No specific injury or trauma was
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noted. Dr. Greatting noted the following history, “At work he would lift parts out of boxes on
floors. The parts would weigh as much as 16 pounds. He would work with multiple parts per
night. He would grab one of these with each arm. He would put them in a press. He would
have to pull the press down with both arms. He would then have to flip the parts over and
tighten nuts on the parts with air-driven impact guns. Once they were assembled, he would have
to push and hold them to seat them correctly in another piece of equipment. He would have to
do this twice in each unit. He would then have to flip the housing unit over and set it down.
These would weigh as much as 75 pounds. Sometimes they were smaller. The symptoms began
in his arms about 15 months after working there.” Petitioner complained of numbness and
tingling beginning in the forearm and would radiate to the smaller finger. The Commission notes
that this is different than what he reported before, beginning in the wrist and up the forearm. Dr.
Greatting noted Petitioner did have some chronic neck and shoulder complaints. Dr. Greatting
noted Petitioner’s treatment to this date and noted the EMG/NCYV results. Petitioner reported
slight improvement since being off work from November 20, 2012. Dr. Greatting noted, “He
described, while doing his work activities, that he was doing a ot of repetitive flexion, extension
activities with his elbows as well as wrists and hands, and from his description of his work
activities, there was also a fair amount of forceful repetitive gripping, pushing, pulling activities
as well as some degree of exposure to vibration using the air-driven impact wrenches.”

On examination, Dr. Greatting found full range of elbows, forearms, wrists and hands
bilaterally; positive Tinel’s and positive elbow flexion test at both cubital tunnels with the
symptoms radiating in the ulnar nerve distribution; negative Tinel’s over the ulnar nerve at the
wrists bilaterally; negative Tinel’s and Phalen’s, compression tests over the carpal tunnels
bilaterally. Dr. Greatting assessed cubital tunnel syndrome. Dr. Greatting opined that based on
his history, Petitioner’s work activities have caused, contributed to or aggravated his symptoms
significantly. Dr. Greatting recommended cubital tunnel releases and Petitioner wanted to
proceed.

10.  According to the March 12, 2013 Operative Report, Dr. Greatting noted a pre-operative
diagnosis of right cubital tunnel syndrome. Dr. Greatting performed a release of the ulnar nerve
at the right cubital tunnel. Petitioner followed-up with Dr. Greatting on March 26, 2013 and
reported his numbness distally was improved. Petitioner reported that in the past few days, he
had increased pain in the right posterior elbow and forearm areas. Dr. Greatting’s impression
was post-surgical pain, which would improve with time. Petitioner was to slowly increase
activities with his right arm as tolerated.

The April 3, 2013 Operative Report noted Dr. Greatting gave a pre-operative diagnosis of
left cubital tunnel syndrome. Dr. Greatting performed a release of the ulnar nerve at the left
cubital tunnel. Petitioner followed-up with Dr. Greatting on April 17, 2013 and the sutures were
removed. Petitioner reported the numbness was improved. On examination of the left upper
extremity, Dr. Greatting found good range of motion of the elbow, forearm, wrist and hand as
well as good strength. In the right arm, Petitioner complained of some persistent pain on the
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posteromedial elbow area and pain radiating down the forearm with numbness and tingling in the
ring and small fingers. Petitioner reported that numbness and tingling was more frequent than
prior to the surgery, it was not constant, but it bothered him at night. On examination of the right
upper extremity, Dr. Greatting found full elbow range of motion; there was no subluxation of the
ulnar nerve at the elbow when flexing; positive Tinel’s over the ulnar nerve and good strength.
Dr. Greatting prescribed medications. Petitioner was to remain on light duty. (Px3).

11. At Respondent’s request, Petitioner saw Dr. Ellis on April 25, 2013 for a §12 evaluation.
In his April 30, 2013 report, Rx2, DepEx2, Dr. Ellis reviewed Petitioner’s medical records and
Respondent’s incident reports. Dr. Ellis also reviewed the ergonomic evaluation dated
November 5, 2012. Petitioner reported he had worked for Respondent for 1% years prior to the
onset of left wrist pain at the very end of October 2012. He described ulnar-sided left wrist pain
which ultimately radiated up the ulnar forearm towards the elbow. He then had the onset of
similar symptoms on the right side. Petitioner described intermittent use of an impact wrench,
which he used 4-5 times per shift. That was in concert with other activities such as heavy lifting
and manipulation of tools and parts. Petitioner reported that he currently had significant relief
post left cubital tunnel release. Petitioner reported he still had significant symptoms in his right
forearm and hand, but no longer had significant wrist pain.

Dr. Ellis opined Petitioner’s left cubital tunnel syndrome was not related to the incident
of November 1, 2012. Dr. Ellis found no evidence of prolonged use of hand-held vibratory tools
or highly repetitive flexion and extension activities coupled with forceful grasping which would
be related to the development of cubital tunnel syndrome. Dr. Ellis opined that Petitioner’s
cubital tunnel syndrome was idiopathic in nature. Dr. Ellis opined the same for Petitioner’s right
wrist. Dr. Ellis opined that Petitioner may require some limited occupational therapy. Dr. Ellis
opined Petitioner can return to work at his regular duties.

12. " On May 16, 2013, Petitioner reported to Dr. Greatting that his left upper extremity was
doing great. He was still having pain in his right upper extremity. His right arm numbness was
resolved. Neurontin only helped for a few weeks. His left arm numbness and tingling was
resolved. He was having buming pain in his right forearm down to his ring and small fingers
and right hand weakness. On examination, Dr. Greatting found full range of motion of the right
elbow, forearm, wrist and hand; good strength; positive Tinel’s over the ulnar nerve at the right
elbow. Dr. Greatting noted Petitioner can use his left arm unrestricted. Dr. Greatting gave right
restrictions of no lifting more than 5 pounds and no repetitive elbow flexion/extension activities.
Dr. Greatting ordered a new EMG/NCYV for the right upper extremity.

Dr. Greatting noted on June 6, 2013 that Petitioner underwent a right upper extremity
EMG/NCV which showed mild swelling in the ulnar nerve across the elbow. On examination,
Dr. Greatting found markedly positive Tinel’s over the right cubital tunnel and a positive elbow
flexion test. Dr. Greatting noted that there may be some mild subluxation of the ulnar nerve
when Petitioner fully flexes his elbow. Dr. Greatting recommended an anterior submuscular
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transposition of the right ulnar nerve and noted Petitioner wanted to proceed. Dr. Greatting
prescribed medications. (Px3).

13. According to Springfield Clinic medical records, Px4, in his July 19, 2013 Operative
Report, Dr. Greatting noted a pre-operative diagnosis of recurrent right cubital tunnel syndrome.
Dr. Greatting performed an anterior submuscular transposition of the right ulnar nerve.

14. In his July 23, 2013 deposition, Rx2, Dr. Ellis testified he is a board certified plastic
surgeon. Dr. Ellis recited from his report, noted above. Dr. Ellis opined that there has never
really been a successful linkage of cubital tunnel syndrome to occupational activities, unlike
carpal tunnel syndrome (Dp 11). A weak link that does exist is prolonged handheld vibratory
tool use such as a jackhammer (Dp 11). Elbow flexion of a forcefizl nature would have to be
over 90 degrees or more (Dp 13).

On cross-examination, Dr. Ellis agreed that it is important to know the positioning of the
elbows while performing the job duties for determining causation for cubital tunnel syndrome, as
well as force or pressure exerted with the elbows flexed and vibration (Dp 22-23). Dr. Ellis
noted that the ergonomic evaluation does not mention air guns used by Petitioner (Dp 24). It was
Dr. Ellis’ impression that Petitioner used his hands all day working (Dp 31).

15. On August 13, 2013, Dr. Greatting prescribed physical therapy with Phoenix Physical
Therapy. When Petitioner saw Dr. Greatting on October 9, 2013, he reported his right arm was
doing much better. Petitioner reported his numbness was resolved. Dr. Greatting released
Petitioner to return to work without restrictions effective October 13, 2013. (Px4).

16. At the request of his attorney, Petitioner saw Dr. Coe on November 13, 2013 for an
evaluation. In his report of that date, Px6, DepEx2, Dr. Coe noted Petitioner’s job at
Respondent. Dr. Coe noted that he pulled spider gears, each weighing 10 to 15 pounds, out of
boxes on the floor. He reached down, gripped and pulled up spider gears. Petitioner reported
that the upper arm movements required significant force and were performed 30 times per shift.
Petitioner reported that as he worked he began to experience pain along the outer border of his
left wrist and he reported this on November 1, 2012. With continuing to work, Petitioner
developed right wrist pain and reported same on November 5, 2012. Dr. Coe noted Petitioner’s
treatment and EMG/NCV results. Dr. Coe noted Petitioner saw Dr. Ellis on April 25,2013 for a
§12 evaluation. Petitioner denied any history of diabetes, thyroid disease, collagen or vascular
disease. Dr. Coe noted there was no history of intensive hand activities at home. Petitioner
complained of pain at the elbow scar sites with forceful gripping or throwing movements and
some popping and tightness in both elbows with repeated flexion and extension. Petitioner
complained of occasional numbness and tingling extending into 4% and 5% fingers of each hand
with pressure at the elbow scar sites and occasional bilateral wrist discomfort.
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On examination, Dr. Coe found Petitioner’s elbow scars were not tender to palpation nor
hypersensitive to light touch; Tinel’s signs were equivocal at the elbows with localized tingling
only; elbow flexion tests were negative bilaterally; there was full range of motion bilaterally;
sensation was slightly decreased on the right hypothenar eminence versus the left; strength was
5/5; Phalen’s and Tinel’s were negative at wrists. Dr. Coe opined Petitioner suffered repetitive
strain injuries to his bilateral upper extremities in his work as an assembler at Respondent. Dr.
Coe opined that the repetitive strain injuries were a factor causing the development of bilateral
cubital tunnel syndrome, ulnar nerve entrapment at the elbow region. Dr. Coe opined that
following the right cubital tunnel surgery, Petitioner developed post-operative scarring and
underwent surgery on July 19, 2013 for exploration, release of adhesions and ulnar nerve
transposition. Dr. Coe opined a causal relationship exists between the repetitive strain injuries
Petitioner sustained at work and his current bilateral upper extremity symptoms and state of
impairment. Dr. Coe opined causal connection for permanent partial disability to both arms.
Dr. Coe opined Petitioner had reached maximum medical improvement. Dr. Coe opined
Petitioner’s impairment as per AMA Guidelines of 1% right upper extremity and 1% left upper
extremity.

17. Dr. Ellis performed a medical records review. In his June 27, 2014 report, Rx3, Dr. Ellis
reviewed additional records since his April 30, 2013 report. Dr. Ellis also reviewed Essential Job
Functions & Requirements report. Dr. Ellis made no change of his opinions.

18.  In his July 14, 2014 deposition, Px6, Dr. Coe testified he is board certified in
occupational medicine and is certified in AMA impairment ratings. Dr. Coe recited from his
report, which is noted above. Dr. Coe opined that the history Petitioner provided to Dr.
Greatting is consistent with the history Petitioner provided to him (Dp 15). Dr. Coe opined that
Petitioner’s current complaints were consistent with the nature of his condition and the

surgeries he underwent (Dp 22). Dr. Coe opined that there was a causal relationship between the
work activities Petitioner described, the gear assembly work at Respondent, and his condition of
bilateral cubital tunnel syndrome for which he had undergone the surgeries (Dp 28).

Dr. Coe was asked the following hypothetical: “Q. I'd like you to keep in mind again the
history you received from Mr. Lawrence, the medical records you reviewed, findings of your
examination. Please assume hypothetically that he began working at Caterpillar on or about
August 8, 2011 in the assembly position. Please assume his job duties were consistent with the
ergonomic evaluation you recited, the history noted in Dr. Greatting’s records, the history in the
Caterpillar records, and also what he provided to you, which included pulling out and working
with spider gears, which included the use of both hands and arms as well as impact guns, air
guns, and wrenches throughout his workday performed these assembly duties. Please assume he
developed left hand and arm symptomology on or about November 1,2012 and thereafter
developed right hand and arm symptomology several days later. Keeping in mind all of this
information, do you have an opinion as to whether the Caterpillar job duties contributed to the
ulnar nerve diagnoses and surgeries that you discussed today?” (Dp 28-29). Respondent’s
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attorney objected stating, “And I'l object to the hypothetical foundation for the hypothetical
facts as stated subject to the objection.” (Dp 29). The Arbitrator sustained Respondent’s
objection. The Commission notes that Judge Bollinger found that the Arbitrator erred in
sustaining the objection as all the facts assumed in the hypothetical question were supported by
evidence in the record. Dr. Coe answered the hypothetical question by stating, “So my answer is
I do. Based on the information in the hypothetical case that you presented to me, it is my
opinion that there is a causal relationship between these work activities the hypothetical
individual was performing and the reported symptoms, clinical examination findings, diagnostic
test findings, and the surgeries were carried out including the doctor’s observations of the ulnar
nerves at the time of surgery.” (Dp 30). Dr. Coe was asked what is it about Petitioner’s job
duties that contributed to nerve entrapment (Dp 31). Dr. Coe opined that repetitive flexion and
extension at the elbow is a mechanical force that can irritate, pull, push and torque the ulnar
nerves as they pass over the medial epicondyle in the elbow (Dp 31-32).

On cross-examination, Dr. Coe testified that there was no atrophy at Petitioner’s forearms
(Dp 37). Dr. Coe agreed that there were no deficits in the use or function of his arms (Dp 37).
Dr. Coe saw no need for further medical care or restrictions (Dp 38). What Petitioner
indicated to him was the provocative activity at work was picking up the gears out of a box and
manipulating them (Dp 40). Petitioner indicated he did this 30 times per shift, 4 times per hour
(Dp 40). Dr. Coe did not gain an understanding from Petitioner as to the amount or extent of
elbow flexion and extension that was involved in pulling the gears out of the boxes (Dp 41).
Dr. Coe had no information as to the range of motion required when the gears were on the table
(Dp 42-43). Dr. Coe has never seen in the literature regarding the degree of flexion and
extension required to cause or aggravate an ulnar neuropathy at the elbow (Dp 43). There is
general discussion that repeated flexion and extension at the elbow is a risk factor for ulnar nerve
injury and inflammation (Dp 43). Dr. Coe opined that the greater the range of motion, the
greater the risk to the ulnar nerve (Dp 43). Petitioner did not report use of power tools caused
him a problem to him, but he did to Dr. Greatting (Dp 44).

19.  Respondent submitted a document entitled “Essential Job Functions & Requirements” for
Assembly and Test Specialist with Differential Gear Assembly that was completed by Molly
Major in Safety, Manufacturing Engineer Aaron McPheeters, Group Manager Tony Pagliaro and
Assembly and Test Specialist 3 Elbert Brown. This document was admitted into evidence as
Rx4. The procedure for collecting data consisted of observation of the job being performed,
discussion with processor, group manager and an employee performing the tasks and referenced
global parts for part weights. Hours per day on this job were 8 with 2 — 10 minute breaks and a
20 minute lunch. Days per week on this job were 5. All tasks were performed while standing on
level ground. The work area was approximately 20’ x 30°. Parts and tools weighing 1-10
pounds and 11-25 pounds were occasionally lifted and carried less than 25% of the time.
Pushing/pulling of 1-10 pounds was done occasionally using a GCI Arm less than 25% of the
time; shown in attached Picture 4e. Pushing/pulling of 11-25 pounds was done occasionally
using a GCI Arm (Picture 4¢) less than 25% of the time. A clicker wrench (70NM, 23" long)



12 WC 41432 17IWCCO272

was used. Bending was done occasionally at waist level to retrieve parts out of a tub less than
25% of the time. Reaching at/below shoulder level was done less than 25% of the time and the
GCI handles were adjustable and manipulated at chest height. Operation of knobs, levels and
cranks was done less than 25% of the time; 2 bar knobs were hand tightened in the assembly
process, hand tightened. Turning of wrenches, valves and handles was done less than 25% of the
time; 1 clicker wrench was used in the assembly portion (Picture 2b). The press was used less
than 25% of the time and manipulated with a foot pedal; either foot could activate the pedal and
minimal force was required when pressing down on the foot pedal (Picture 1). The employee
worked with extreme heat less than 25% of the time; 2 bearings were put into an oven for
between 18-22 minutes and then placed into the assembly; personal protective equipment was
provided and consisted of safety glasses, gloves, bump cap, steel toe shoes, hearing protection
and oven gloves when handling bearings.

Picture 1 showed an employee using a foot actuated press to press a retainer into a
bearing. His arms were extended straight out. The bearing wei ght was 5 pounds, the retainer
weight was 1.5 pounds and frequency was 4 x/differential (8x/shift). Picture 2a showed an
employee assembling a spider gear plus a bearing and retained: total weight manually lifted was
21.9 pounds. It is noted that the employee assembles 4 spider gears onto a spider differential.
The spider gear weighed 15.4 pounds, the bearing plus retainer weighed 6.5 pounds and the
spider differential weighed 18.99 pounds. The table height was 34” from the floor. Picture 2b
showed an employee using a 70NM clicker wrench during this assembly and 26 pounds of pull
force was required during this task; tool weighed 5 pounds and arms were extended during this
task and at approximately 37" from the floor in height. Picture 2c showed a spider gear
assembly and spider differential. Picture 2d showed 4 spider gear assemblies added to a
differential. Picture 2e showed a completed assembly being lifted with a device and overhead
crane. Picture 3a showed bearings and retainers stored in a stationary parts cart. Picture 4a
showed a Flange ! assembly, which was delivered to the line. Picture 4b showed the employee
using the lifting device to move the Flange ! from the delivery point to the rollover. Picture 4¢
showed the automatic part rollover, which was activated by a single push button. Rollover sits at
36” from the floor. Picture 4d showed 3 pound and 6 pound air powered torque tools used to
secure the Flange '; into the rollover. Picture 4e showed the employee using a GCI arm to
torque 14 bolts. Both of his arms were straight out from his body with the elbows at between a
45 degree and a 90 degree angle. It was noted that the GCI arm required 21 pounds total of
upward force, 14 pounds total downward force and 6 pounds of push/pull force. Two other
photographs showed the employee placing bolts into the assembly and using a hand-held tool.
Three photographs were part of Picture 5 and showed the employee using different tools on the
assembled gears. The last 2 photographs that were part of Picture 5 showed the entire assembled

gears, top and bottom.

20.  Respondent submitted Petitioner’s wage records and these were admitted into evidence as
Rx5. The Commission noted that on the Request for Hearing form, the parties stipulated that
Petitioner’s average weekly wage was $617.21.
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21.  Respondent submitted an Ergonomic Evaluation and this was admitted into evidence as
Rx6. This Evaluation indicated Petitioner reported an incident date of November 1, 2012 with
complaints of his left wrist. In his Employee Statement, Petitioner wrote what happened,
“Pulling spider gears out of the box and my left wrist started to hurt. I gave it an hour to see if it
was temporary and then notified my supervisor and went to medical.” Under Job Element
Descriptions and Photos, there was a photograph of a bin box that is 54” tall. There was also a
photograph of spider gears inside the box. Under task, the description noted, “I. Retrieve part
from the parts bin. Bin is 54” from floor to top of bin. Carry part about 15 ft. 2. Place part on
table.” Under posture it is noted, “See picture for dimensions.” Under force it is noted, “For
tasks 1-2: Parts weights range from 10-16 1bs.” Under frequency it is noted, “1. Lift and carry
4 pieces to the table per shift.”

22.  Petitioner submitted medical bills and these were admitted into evidence as Px5. The
medical bills show outstanding balances to providers Phoenix Physical Therapy for $1 ,249.00,
Springfield Clinic for $345.54 and Illinois Department of Healthcare and Family Services for
$193.93. The total of outstanding medical expenses is $1,788.47.

After reviewing the entire record on Remand, the Commission reverses the Decision of
the Arbitrator finding that Petitioner sustained repetitive accidental injuries arising out of and in
the course of his employment manifesting on November 1, 2012 for his left upper extremity and
November 5, 2012 for his right upper extremity and that a causal relationship exists between
those injuries and Petitioner’s condition of ill-being. The Commission finds that the
preponderance of credible evidence supports a finding of accident. Petitioner’s testimony
regarding the nature of the job and the job duties was corroberated by Mr. Moretti, his co-worker
who performed the same job, as well as Respondent’s witness Mr. McPheeters. The only
“discrepancy”, which the Arbitrator took issue with, was the number of gears assemblers
completed per shift. Petitioner and Mr. Moretti testified to completing 6-8 per shift, while Mr.
McPheeters testified to 2-3 being completed per shift. However, what must be noted is that Mr.
McPheeters testified to transitioning into the gear assembly station in late 2012 and Respondent
provided no other evidence to support Mr. McPheeters’ contention that only 2-3 gears were
being assembled per shift. According to Mr. McPheeters, Respondent did have records of the
gear production at that time, yet no such data was offered. Notwithstanding, Mr. McPheeters
corroborated Petitioner and Mr. Moretti’s description that Petitioner would lift, carry, push and
pull with his arms for 6 hours per shift while performing his assembly duties.

Additionally, the medical evidence supports a finding of causal connection to Petitioner’s
condition of ill-being. Petitioner provided a consistent history of accident and description of his
job duties to Dr. Greatting, his treating surgeon, and Dr. Coe, Petitioner’s evaluator. Dr.
Greatting noted that Petitioner’s job duties included lifting parts weighing up to 16 pounds out of
boxes with each arm, placing the parts in a press, pulling the press down with both arms, flipping
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the parts over and tightening nuts on such parts with air-driven impact guns. Dr. Greatting also
noted that Petitioner experienced exposure to vibration using an air-driven impact wrench. Dr.
Greatting opined that based on his history, Petitioner’s work activities caused, contributed to or
aggravated his bilateral cubital tunnel syndrome symptoms significantly. Dr. Coe opined a
causal relationship exists between the repetitive strain injuries Petitioner sustained at work and
his current bilateral upper extremity symptoms and state of impairment. Dr. Coe had all of the
information of Petitioner’s job duties, the medical records, Respondent’s ergonomic evaluation,
Respondent’s medical department records, §12 Dr. Ellis’ report and Petitioner’s description of
his job duties. Dr. Coe stated that “repetitive flexion and extension at the elbow is a mechanical
force that can irritate, pull, push and torque the ulnar nerves as they pass over the medial
epicondyle in the elbow.” Dr. Coe opined that the job duties Petitioner performed are the type of
activities that are recognized in his field of occupational medicine as being factors causing nerve
entrapments in the upper extremities.

Dr. Ellis, the §12 evaluator, opined that Petitioner’s condition was not work related, as he
believed that cubital tunnel syndrome had never been linked to occupational activities, other than
prolonged handheld vibratory tool use. Dr. Ellis stated that he has never seen cubital tunnel
syndrome which was occupational in nature, except from the constant use of jackhammers.

Dr. Ellis, however, did not have an accurate understanding of Petitioner’s job duties. Dr. Ellis
admitted that he did not know which tools Petitioner used at work, the duration of use of such
tools, nor the vibration or kickback of said tools. Dr. Ellis never referenced assembly activities
in his report, did not know which hand Petitioner used the impact wrenches or air guns in, never
referenced Petitioner’s elbow movements or the amount of gripping necessary or mentioned the
specific tools used or the weight of the parts used in the assembly. In sum, in contrast to the
Arbitrator’s contention, Dr. Ellis seemingly had less information to form the basis of an opinion
than Dr. Greatting or Dr. Coe. The Arbitrator’s reliance on Dr. Ellis’ opinion in finding against
causal connection is misplaced. The Commission gives greater weight to the opinions of Dr.
Greatting and Dr. Coe.

Based on the parties’ stipulation on the Request for Hearing form, the Commission finds
that Petitioner’s average weekly wage was $617.21. The Commission finds that Petitioner was
temporarily totally disabled from November 21, 2012, the date Petitioner was given restrictions
and Respondent could not accommodate, through October 12, 2013, the date Dr. Greatting
released Petitioner to return to work effective October 13, 2013, a period of 46-4/7 weeks at
$411.48 per week. The Commission finds that Respondent is entitled to §8(j) credit for non-
occupational disability benefits paid to Petitioner of $14,375.59, based on the parties’ stipulation
on the Request for Hearing form. The Commission finds Petitioner is entitled to medical
expenses of $1,788.47 consisting of outstanding balances to providers Phoenix Physical Therapy
($1,249.00), Springfield Clinic ($345.54) and Illinois Department of Healthcare and Family
Services ($193.93).
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Regarding nature and extent of Petitioner’s permanent partial disability, pursuant to
§8.1b of the Act, the Commission shall base its determination on the following factors:

(i) The reported level of impairment;

(i) The occupation of the injured employee;

(iii) The age of the employee at the time of the injury;

(iv) The employee’s future earning capacity; and

(v) Evidence of disability corroborated by medical records.

With regard to subsection (i) of §8.1b(b), the Commission notes that in Dr. Coe’s
November 13, 2013 evaluation report, Px6, DepEx2, he concluded that Petitioner’s impairment
is 1% right upper extremity and 1% left upper extremity. With regard to subsection (ii) of
§8.1b(b), Petitioner was employed as an assembly and test specialist with Respondent and was
released to retum to work without restrictions effective October 13, 2013, but was subsequently
laid off indefiinitely. He officially became a minister in May 2014 and is currently employed as
lead pastor for Sorento Assembly of God. With regard to subsection (iii) of §8.1b(b), Petitioner
was 37 year old at the time of his injury. The Commission considers Petitioner to be a younger
individual and concludes he will likely have to live and work for a longer period of time than an
older individual with the same injuries. With regard to subsection (iv) of §8.1b(b), the
Commission notes that Petitioner’s future earning capacity is unknown as there was no evidence
presented as to what his current eamings are as a lead pastor. The Commission gives no weight
to Petitioner’s future earning capacity. With regard to subsection (v) of §8.1b(b), evidence of
disability corroborated by medical records, the Commission notes that an EMG/NCYV performed
on December 5, 2012 showed bilateral moderately severe cubital tunnel syndrome, more so on
the left side. Dr. Greatting performed a release of the ulnar nerve at the right cubital tunnel on
March 12, 2013. Dr. Greatting performed a release of the ulnar nerve at the left cubital tunnel on
April 3, 2013, Dr. Greatting performed an anterior submuscular transposition of the right ulnar
nerve on July 19, 2013. On August 13, 2013, Dr. Greatting prescribed physical therapy with
Phoenix Physical Therapy. When Petitioner saw Dr. Greatting on October 9, 2013, he reported
his right arm was doing much better and his numbness was resolved. Dr. Greatting released
Petitioner to return to work without restrictions effective October 13,2013. (Px4). Based on the
above factors and the record taken as a whole, the Commission finds that Petitioner sustained
permanent partial disability to the extent of 15% loss of use of the right arm and 12.5% loss of
use of the left arm pursuant to §8(e) of the Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $411.48 per week for a period of 46-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of $1,788.47 for reasonable, necessary and related medical expenses under
§8(a) of the Act, subject to the Medical Fee Schedule under §8.2 of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $370.33 per week for a period of 37.95 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the permanent loss of use of the right arm to the extent
of 15%.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $370.33 per week for a period of 31.63 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the permanent loss of use of the left arm to the extent of
12.5%.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.
The Commission notes that Respondent paid $14,375.59 for non-occupational disability benefits
and is entitled to §8(j)(2) credit in that amount.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $32,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to }Hr Review in Circuit Court.

DATED: MAY 1- 2017 ﬂ“ﬂ f . M

LEC/maw
r01/05/17 David L. Gore

. L, Tt

Stepfen J. Mathis

SPECIAL CONCURRING OPINION

This case was scheduled for discussion on January 5, 2017 before a three-member panel
of the Commission including members Mario Basurto, Stephen J, Mathis and David L. Gore, at
which time discussion was held regarding the Remand Order of the Circuit Court. Subsequent to
this discussion and prior to the departure of Mario Basurto on March 3, 2017, a majority of the
panel members had reached agreement as to the results set forth in this decision and opinion, as
evidenced by the internal Decision worksheet initialed by the entire three member panel, but no
formal written decision was signed and issued prior to Commissioner Basurto’s departure.
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Although 1 was not a member of the panel in question at the time discussion was held
regarding the Remand Order of the Circuit Court and I did not participate in the agreement
reached by the majority in this case, I have reviewed the Decision worksheet showing how
Commissioner Basurto voted in this case, as well as the provisions of the Supreme Court in
Zeigler v. Industrial Commission, 51 111.2d 137, 281 N.E.2d 342 (1972), which authorizes
signature of a Decision by a member of the Commission who did not participate in the Decision.

Accordingly, I am signing this Decision in order that it\gay ISSUg.
"EL,GMA Coppoltt

L. Elizabeth Coppoletti
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STATE OF ILLINOIS ) IZI Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
)8S. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) El Reverse [:l Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
I:l Modify [E None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Susana Alvarado,

Petitioner,

Vs, NO: 12WC 32667

Most Valuable Personnel,

Respondent, 171WCC0273

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical benefits, temporary benefits, and being advised of the facts and law, affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Indus. Comm’n, 78 Ill. 2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980).

That this Commission’s Decision and Opinion on Review pertains to the above-
referenced claim number, 12 WC 32667, ONLY. It is noted that Petitioner filed a companion
claim, No. 12 WC 32668, which had been consolidated with 12 WC 32667 for purposes of trial.
However, no Petition for Review for said companion claim, 12 WC 32668, was filed by either
party. Thus, the Arbitrator’s Decision in 12 WC 32668 is deemed final.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 5, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
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expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $75,000. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

e, MAY2-200 %WM@WM

MIJB/pm Michael J. Brennan

0-4/24/2017
052 k LJ 444

Kevin W. Lambbmn

Tt gl

Thomas J. TyrrU/




ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF 19(b) ARBITRATOR DECISION
CORRECTED

ALVARADO, SUSANA Case# 12WC032667

Employee/Petitioner

12WC032668

MOST VALUABLE PERSONNEL

Employer/Respondent

17IWcco2yg

On 10/5/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

2208 CAPRON & AVGERINOS PC
MICHAEL ROM

55 W MONROE ST SUITE 900
CHICAGO, IL 60603

4944 KOREY COTTER HEATHER RICHARDSO
NICK TATRP

20 S CLARK ST SUITE 500

CHICAGO, IL 60603



STATE OF ILLINOIS ) [ ] tnjured Workers® Benefit Fund (§4(d))
)SS. l:l Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ second Injury Fund (§8(e)18)
X] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

19(b)
Susana Alvarado Case # 12 WC 32667
Employee/Petitioner
v. Consolidated cases: 12 WC 32668

Most Valuable Personnel &
Employer/Respondent 4 i’( 4 g b b U z 7 3

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on February 17, 2015. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, I___| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

|X| Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~MEQmmUNw

|Z Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. |E What temporary benefits are in dispute?
Xl TPD [[] Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |:| Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site; www.iwee.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford §15/987-7292 Springfield 217/785-7084
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On the date of accident, June 4, 2012, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $9,100.00; the average weekly wage was $175.00.
On the date of accident, Petitioner was 56 years of age, married with 0 dependent children,

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $3,850.12 for TTD, $2,707.66 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $6,557.78.

ORDER

Respondent shall pay any outstanding balance for the medical bills as evidenced in Px5, Px6, Px7, Px 9, Px10, Px11, and
Px12, as they were reasonable and related to Petitioner’s compensable work accidents. Respondent is hereby ordered to pay any
balance to said medical bills pursuant to the medical fee schedule or by prior agreement, whichever is less, pursuant to Section 8.2 of
the Illinois Workers' Compensation Act and the Illinois Medical Fee Schedule.

Respondeat shall authorize and pay for the reasonable and necessary costs of the right knee replacement as recommended by
Dr. Giannoulias.

It is apparent from the medical records that much of the lost time in this case overlaps between Petitioner’s right knee injury
of June 4, 2012 (12 WC 032667) and her left hand/arm injury of August 24, 2012 (12 WC 032668). As such, the findings in regards
to lost time apply to both cases and are due and owing as one sum covering both cases. Respondent shall pay the Petitioner temporary
total disability benefits of $175.00 a week for 103 2/7 weeks, commencing September 4, 2012 through August 4, 2013, January 25,
2014 through February 24, 2014 and February 26,2014 through February 17, 2015 as provided in Section 8(b) of the Act. Respondent
shall pay temporary partial disability from Angust 6, 2013 through October 4, 2013,

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

urd )&»W &-oz, 20785~

Signature of Arbitrator Date

ICAsbDec19(b) OCT 5 - 2013




BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Respondent.

Susana Alvarado, )
)
Petitioner, )
)
vs. ) No. 12 WC 32667
)
Most Valuable Personnel, ) Consolidated with:
) 12 WC 32668
)
)

17IWCC02%3

CORRECTED FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The parties agree that on June 4, 2012, the Petitioner and the Respondent were operating
under the Illinois Worker’s Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. They agree that on that date, the Petitioner
sustained accidental injuries that arose out of and in the course of the employment and that the
Petitioner gave the Respondent notice of the accident which is the subject matter of the dispute
within the time limits stated in the Act. They further agree that in the year preceding the injuries,
the Petitioner earned $9,100.00, and that her average weekly wage was $175.00.

At issue in this hearing is as follows: (1) Is the Petitioner’s current condition of ill-being
causally connected to this injury or exposure; (2) Were the medical services that were provided
to the Petitioner reasonable and necessary and has the Respondent paid all appropriate charges
for all reasonable and necessary medical services; (3) Is the Petitioner entitled to prospective
medical care; and (4) Is Petitioner entitled to TTD or TPD.

The Petitioner does not speak English. The Petitioner testified with the assistance of Noel
Cortez, a certified interpreter, who has been qualified and permitted to serve as an interpreter
before the IWCC since 2004. After being duly qualified and accepted by both parties as an
interpreter he served as an interpreter for the Petitioner.

The Petitioner has injuries to two different body parts from two separate accidents. The
cases have been consolidated for hearing. There is one transcript for both cases and one set of
exhibits, however due to the fact that there are two injuries with different issues there will be two
separate opinions. Per the statements of the parties, case 12 WC 32668 is related to the injury to
her left arm and presents the issue of compensation for her lost time only. The first case, 12 WC
32667, presents issues regarding prospective care for her right knee, unpaid medical bills and lost
time.
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The Petitioner reads and writes in Spanish. She attended school in Mexico, completing
the sixth grade. She worked for the Respondent in 2012 and was working on June 4, 2012 when
she was injured at the Bakery that Respondent had sent her to work at. According to Petitioner
her job included putting bread on trays and sweeping. She stated that she had been working
there about eight months at the time of her injury.

Respondent is a temporary labor service that provides employees to its clients on a
temporary basis. Petitioner was a temporary laborer who was sent to work by Respondent at a
company called Gold Standard Bakery (hereinafter the “Bakery”). Petitioner is right hand
dominant. (Px 1).

On June 4, 2012, Petitioner was working at the Bakery and was sweeping when she
slipped in grease and fell onto her right knee. According to her testimony, Petitioner stated that
she had never previously injured her right knee. Petitioner subsequently began working light
duty for Respondent at their Workforce Cicero branch office performing light office work.
(Rx3).

On July 6, 2012, Petitioner began physical therapy with Advanced Occupational
Medicine Specialists. (Px2). At that time, Petitioner was noted to have decreased muscle
strength, tenderness to palpation, gait and postural deviation, and decreased functional mobility.
It was recommended that Petitioner undergo physical therapy three times per week for two
weeks. /d.

On July 25, 2012, Petitioner underwent an MRI of the right knee. (Px3). According to
the reviewing radiologist, the MRI revealed a medial meniscus tear, grade I MCL sprain, Grade
IV chondromalacia patella and small to moderate suprapatellar joint effusion. /d. Petitioner was
referred to Dr. Christos Giannoulias for an orthopedic evaluation of her right knee. /d.

On August 14, 2012, Petitioner saw Dr. Giannoulias for a consultation regarding her right
knee. (Px 3). On physical examination, Dr. Giannoulias noted tendemess over the medial joint
line, pain with circumduction, some pain with flexion and extension, range of motion from 0 to
120 degrees, and negative Lachman and Posterior Drawer tests. Dr. Giannoulias opined that
“most of the symptoms are coming from medical meniscus,” and administered a cortisone
injection. /d. Dr. Giannoulias further opined that should the symptoms persist, Petitioner may be
a candidate for arthroscopic surgery. Id.

According to her August 22, 2012 physical therapy note, Petitioner reported marked
improvement following her cortisone injection. /d,

On August 24, 2012, while working at her light duty job, sweeping, Petitioner tripped
over a cable and fell onto her left arm. (case number 12 WC 32668) That same day, Petitioner
was seen at Advanced Occupational Medicine Specialists where she underwent an x-ray of her
left wrist. (Px2). According to the x-ray, Petitioner suffered a displaced distal radius fracture as
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well as a left ulnar styloid fracture. fd. Petitioner was referred to Dr. Srdjian Ostric of Midwest
PRS.

On September 4, 2012, Petitioner underwent a limited open reduction and internal
fixation of the Colles fracture, one-piece extra-articular fracture. (Px1). According to Dr. Ostric,
Petitioner’s post-operative diagnosis was “[h]ighly impacted Colles fracture.” /d. The surgery
involved the placement of pins in the affected area. Id. Following the surgery, Dr. Ostric

recommended Petitioner undergo physical therapy and was ordered to remain off of work until
further notice. fd.

On October 18, 2012, Dr. Ostric removed the pins from Petitioner’s left wrist. /d.

On November 27, 2012 Petitioner underwent a right knee arthroscopic partial medial
meniscectomy and right knee multiple compartment synovectomy with Dr. Giannoulias. (Px3).
Petitioner’s post-operative diagnosis was right knee root horn medial meniscus tear, right knee
grade II chondromalacia of the medial femoral condyle and right knee extensive multiple
compartment synovitis. /d. Following surgery, Dr. Giannoulias recommended that Petitioner
continue physical therapy to improve function and range of motion. /d.

Petitioner saw Dr. Ostric on January 10, 2013. (Px1). Dr. Ostric performed an x-ray on
Petitioner’s wrist to check the progress of her healing. Id. Following the x-ray, Dr. Ostric
recommended that Petitioner undergo manipulation under anesthesia and tenolysis. /d. This
surgical procedure was performed on January 23, 2013. /d. Petitioner was returned to physical
therapy following this surgery. Id.

On February 5, 2013, Petitioner returned to Dr. Giannoulias for a follow up appointment
for her right knee. (Px3). Dr. Giannoulias noted that Petitioner had improved and was within ten
degrees of full flexion and extension and that there was quadriceps atrophy. /d. Dr. Giannoulias
opined that he did not feel that any issues were going on with her meniscus. He wrote that
Petitioner understood that she may have some soreness in the knee secondary to arthritic
changes. Id.

Petitioner returned to Dr. Giannoulias on March 5, 2013 and Dr. Giannoulias
administered another cortisone injection. /d. Dr. Giannoulias, noted that he explained to the
Petitioner that with the degenerative changes in her knee, she may have some ongoing issues on
a regular basis. /d,

Petitioner saw Dr. Giannoulias again on April 9, 2013. Id. Dr. Giannoulias noted that
Petitioner had a history of osteoarthritis and administered a Hyalgan injection, /d. Dr.
Giannoulias noted that another Hyalgen injection would need to be administered, and should the
injections fail, Petitioner was a candidate for a total knee replacement. /d.

The second Hyalgen injection was administered on April 23, 2013 and a third one was
administered on May 7, 2013. Id.
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On May 14, 2013, at the request of Dr. Ostric, Petitioner underwent an EMG
arm to better understand Petitioner’s ongoing pain complaints. (Px1). According to the EMG
report, the test was consistent with a moderate to severe left median mononeuropathy of the
wrist, which correlated with moderate to severe carpal tunnel syndrome. Id. Based on this, Dr.
Ostric recommended that Petitioner undergo a left open carpal tunnel release. /d. This surgery
was performed on May 31, 2013. Id.

On May 14, 2013, at the request of Respondent, Petitioner saw Dr. Douglas Evans of
Loyola University Medical Center. (Rx1). Dr. Evans considered Petitioner to be morbidly obese
at the time of his evaluation. /d. Based on his evaluation and review of Petitioner’s records, Dr.
Evans diagnosed Petitioner with having moderate to severe arthritis of the right knee and status
post arthroscopy with partial meniscectomy and synovectomy. /d. Dr. Evans further opined that
Petitioner had pre-existing arthritis in her knee, but also had symptomology referable to her
medial meniscus. /d. Dr. Evans believed that her June 4, 2012 fall may have aggravated her
right knee arthritis, as well as resulted in the tear to her medial meniscus. Id. Dr. Evans
recommended that Petitioner cease physical therapy and undergo a trial of hyaluronic injections.
Id. Dr. Evans further opined that Petitioner was capable of working with restrictions of no lifting
greater than twenty pounds and no kneeling, squatting, crawling or climbing, /d. He further
recommended that following the hyaluronic injections, Petitioner should undergo a functional
capacity evaluation. /d,

On June 4, 2013, Petitioner returned to Dr. Giannoulias. (Px3). According to Dr.
Giannoulias, Petitioner did not receive substantial pain relief from her Hyalgen injections. Jd,
Dr. Giannoulias noted that Petitioner had a history of arthritis. /4. Dr. Giannoulias diagnosed
Petitioner with knee arthrosis and recommended a total knee replacement. /d. This was
Petitioner’s last visit with Dr. Giannoulias.

Petitioner returned to see Dr. Ostric on J uly 11, 2013. (Px1). Dr. Ostric noted marked
improvement in Petitioner’s left hand and recommended that Petitioner return to light duty work.
Id. Petitioner returned to light duty work on August 5, 2013. Rx3. Petitioner next saw Dr. Ostric
on August 8, 2013. (Px1). At that visit, Dr. Ostric recommended that Petitioner undergo a
functional capacity evaluation (hereinafter “FCE™). Md.

On September 19, 2013, Petitioner underwent an FCE at Advanced Occupational
Medicine Specialists. (Rx4). According to the FCE report, Petitioner’s target job was that of
“Bakery Worker” and the physical demand level according to the Dictionary of Occupational
Titles is “Medium”. /d. During the examination, Petitioner was reported to have given near full
effort, however her effort levels fell below target on three of five effort measurements
throughout the test. 74, Further, the examiner noted that “considerable question should be drawn
to the reliability and accuracy of Ms. Alvarado’s reports of pain and disability.” Id. The
examiner noted that Petitioner complained of 6 to 7 out of 10 pain, which is noted as “Severely
Disabling Pain indicating that one needs to lie down, cannot talk, and/or has pain related
tearfulness.” /d. Despite this alleged disabling pain, Petitioner was able to complete all activities
asked of her and did not demonstrate any of the observable signs of physical discomfort as
previously mentioned. Id. Further, Petitioner reported inappropriate pain throughout multiple
placebo tests, indicating symptom magnification. /d. According to the report, Petitioner was
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capable of performing the physical demands of her pre-injury job, with the exception of standing
and walking, which the examiner was unable to fully assess due to time constraints, yet she was
able to complete these physical demands at the levels required to meet her target job without
difficulty. Id. According to the report, Petitioner was capable of the following: sitting up to a
third of the day, lifting 15 pounds on a frequent basis, carrying 15 pounds on a frequent basis,
pushing 15 pounds on a frequent basis, pulling 15 pounds on a frequent basis, balancing on an
occasional basis, stooping on an occasional basis, twisting/spiral rotation on an occasional basis,
low-level work on an occasional basis, prolonged neck positioning on an occasional basis,
reaching forward on an occasional basis, fingering on an occasional basis, pinching on an
occasional basis, talking on an occasional basis, hearing on an occasional basis, near acuity
vision on an occasional basis and depth perception on an occasional basis. /d. The report defined
“frequent” as “1/3 to 2/3” of a day and “occasional” as “up to 1/3” of the day. Id.

On February 18, 2014, at Respondent’s request, Petitioner saw Dr. Evans for a second
time. (Rx2). Following his physical examination and review of records, Dr. Evans concluded
that Petitioner’s ongoing symptoms clearly referred to her arthritis. /d. Dr, Evans noted that x-
rays beginning with the x-ray taken on the day of the accident clearly showed that this arthritis
was pre-existing to her work accident. /d. According to Dr. Evans, he agreed with Dr.
Giannoulias that Petitioner needed to undergo a total knee arthroplasty. /d. Dr. Evans, however,
noted that given the level of arthritis present on the day of Petitioner’s accident, Petitioner would
have required the total knee arthroplasty regardless of her accident. /d. Dr. Evans opined that any
aggravation of the pre-existing arthritis that she may have experienced following the accident
should have resolved by that time. Jd. Dr. Evans continued, “I do not feel that the need for a
total knee replacement is referable to her work-related incident.” /d. Dr. Evans believed
Petitioner to be at maximum medical improvement with respect to her work accident. /d. Dr.
Evans noted that Petitioner should return to work with restrictions of no kneeling, squatting,
crawling or climbing and would limit her lifting to 30 pounds on an occasional basis. /d. These
restrictions were to be permanent for her unless she underwent a total knee arthroplasty. Id.

On January 6, 2015, Dr. Giannoulias wrote a narrative response to Dr. Evans February
18, 2014 report. (Px4). Dr. Giannoulias indicated in his narrative that he was writing this letter
in response to a letter from Petitioner’s attorney, Mr. Rom, dated December 29, 2014. Id Dr.
Giannoulias had not seen Petitioner since June 4, 2013 and did not see her again in conjunction
with the drafting of this narrative. Id. According to Dr. Giannoulias’ namrative, Dr. Giannoulias
believed that Petitioner’s work accident aggravated Petitioner’s pre-existing chondromalacia, and
that after the surgery that he performed, Petitioner “started to degenerate the medial compartment
more significantly,” basing this on x-rays taken by Dr. Evans. /d. Dr. Giannoulias concluded
that he believed that the work injury “aggravated her course” and necessitated treatment much
sooner than she would have needed if it were not for this injury. /d. Dr. Giannoulias continued
that he believed that Petitioner does need a total knee replacement, “[a]s this appears she
continues to have symptoms dating back to June 4, 2013.” Id.

Immediately following her work accident, Petitioner began working light duty for

Respondent. (Rx3). According to Petitioner’s wage records, Petitioner began working light duty
on June 5, 2012 and continued to work light duty through September 3, 2012. Id. Petitioner then
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returned to light duty work on August 5, 2013 and continued to work through January 24, 2014,
Id. Petitioner subsequently returned to light duty for one day on February 25, 2014. Id.

According to testimony by Respondent’s representative, Bill Gonzalez, on or around
February 25, 2014, Respondent received Dr. Evans’ second report and, based on Petitioner’s
FCE and Dr. Evans’ stated restrictions, determined that Petitioner was capable of returning to her
pre-injury job. On February 25, 2014, Mr., Gonzalez emailed staff members, including
Esmerelda Gutierrez, of Respondent’s Workforce Cicero location, where Petitioner was working
light duty and informed those staff members that Petitioner was to be placed at her regular job.
(Rx6). On February 26, 2014, Ms. Gutierrez responded to Mr. Gonzalez noting that Petitioner
had reported to her light duty job assignment at Workforce Cicero and was told to report to
Respondent’s MVP Cicero location so that she could be re-assigned to the Bakery. Jd. Mr.
Gonzalez testified that Petitioner never reported to MVP Cicero for assignment. According to
Mr. Gonzalez’s testimony, Petitioner’s job at the Bakery is still available to her, however, she
continues to refuse the assignment.

CONCLUSIONS OF LAW

The burden is upon the party seeking an award to prove by a preponderance of the
credible evidence the elements of his claim. Peoria County Nursing Home v. Industrial
Comm 'n, 115 111.2d 524, 505 N.E.2d 1026 (1987).

The burden of proving disablement and the right to temporary total disability benefits lies
with the Petitioner who must show this entitlement by a preponderance of the evidence. J.M.
Jones Co. v. Industrial Commission,71 I1.2d 368, 375 N.E.2d 1306 (1978)

Longstanding Illinois law mandates a claimant must show that the injury is due to a
cause connected to the employment to establish it arose out of employment. Elliot v.
Industrial Commission, 153 111. App. 3d 238, 242 (1987).

The burden of proof is on a claimant to establish the elements of his right to
compensation, and unless the evidence considered in its entirety supports a finding that the
injury resulted from a cause connected with the employment, there is no right to recover.
Board of Trustees v. Industrial Commission, 44 111. 2d 214 (1969).

Employment need only remain a cause, not the sole cause or even the principal cause, of
a claimant's condition. Rotberg v. Industrial Comm'n, 361 M. App.3d 673, 682, 297 Ill.Dec. 568,
838 N.E.2d 55 (2005).

For treatment of an employee’s workplace injury to be compensable under workers’
compensation laws, Petitioner must establish the treatment is necessitated by the work
injury and not some other cause or condition. Hansel & Gretel Day Care Center v
Industrial Commission, (1991) 215 I1l.App.3d 284, 574 N.E.2d 1244,
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In support of the Arbitrator’s decision with regard to whether Petitioner’s present
condition of ill being is causally related to the injury, the Arbitrator makes the following
conclusions of law:

“To obtain compensation under the Act, a claimant bears the burden of showing, by a
preponderance of the evidence, that he has suffered a disabling injury which arose out of and in
the course of his employment.” Sisbro v. Industrial Commission, 207 111.2d 193, 203 (2003).
“The ‘arising out of’ component is primarily concerned with causal connection. To satisfy this
requirement it must be shown that the injury had its origin in some risk connected with, or
incidental to, the employment so as to create a causal connection between the employment and
the accidental injury.” Id. The Court in Sisbro further opined that a separate causal connection
analysis must occur for cases that deal with Petitioners with pre-existing conditions. /d. at 204-
205.

The Court stated, “{i]t has long been recognized that, in preexisting condition cases,
recovery will depend on the employee's ability to show that a work-related accidental injury
aggravated or accelerated the preexisting disease such that the employee's current condition of
ili-being can be said to have been causally connected to the work-related injury and not simply
the result of a normal degenerative process of the preexisting condition.” Id. The Court further
noted that, “[w]hether a claimant's disability is attributable solely to a degenerative process of the
preexisting condition or to an aggravation or acceleration of a preexisting condition because of
an accident is a factual determination to be decided by the Industrial Commission.” /d. at 203.

Both Petitioner’s treating physician, Dr. Christos Giannoulias, and the Section 12 medical
examiner, Dr. Douglas Evans, agree that all medical treatment through February 18, 2014 was
reasonable and necessary. In addition, both doctors agree that Petitioner is in need of a total
right knee replacement. Dr. Evans, after his second examination felt that the need for a total
knee replacement is a result of a pre-existing arthritic condition. (Rx 2). However in his first
report dated May 14, 2013, he indicated, after examination and review of medical treatment
records that the fall on June 4, 2012 did result in her current symptoms and treatment by
aggravating her arthritis and possibly causing the medial meniscus tear. (Rx 1 pg.3, 2nd
paragraph.)

Petitioner’s treating physician, Dr. Christos Giannoulias states his opinion as follows:

In regards to my opinion as far as causation, I do feel that her work injuries certainly
aggravated her preexisting chondromalacia and after surgery, she started to degenerate the
medial compartment more significantly as I have reviewed a medical report from Dr. Evans on
May 14, 2014, which reveals weight bearing x-rays that revealed moderate-to-sever osteoarthritis
as this is substantially different from her x-rays that she had performed after the accident in June
2012. So at the very least the work injury certainly aggravated her course and I believe that
necessitated treatment much sooner than she would have needed if it were not for this injury. I do
not feel that she would have required a total knee replacement in two to three years after her date
of injury if she did not have the slip and fall on to her knee. She also denied any significant
problems with her knee prior to this injury further strengthening the opinion of causation and
aggravation. (Px 4).

The Arbitrator finds Petitioner to be credible. Based on Petitioner’s testimony and the
medical records submitted at trial, including those of the Section 12 medical examiner, the
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Arbitrator adopts the findings and medical opinions of the treating physician, Dr. Christos
Giannoulias, and finds that Petitioner’s undisputed right knee injury of June 4, 2012 has resulted
in the need for arthroscopic surgery and the recommended total knee replacement, as outlined by
Dr. Giannoulias on January 6, 2015.

In support of the Arbitrator’s decision with regard to whether the medical services
that were provided to Petitioner were reasonable and necessary, and whether Respondent
has paid for all appropriate charges for all reasonable and necessary medical services, the
Arbitrator makes the following conclusions of law:

The Arbitrator concludes that the medical bills as evidenced in Px§, Px6, Px7, Px10,
Px11, and Px12, were reasonable and related to Petitioner’s compensable work accidents.
Therefore, Respondent is hereby ordered to pay any balance to said medical bills to the extent
that they are outstanding and to the extent that they comply with Section 8.2 of the Illinois
Workers® Compensation Act and the Illinois Medical Fee Schedule.

With regard to the medical bills offered into evidence as Px8, the Arbitrator finds that
Petitioner failed to carry her burden with respect to the compensability of the medical bills from
Theratech Equipment as Petitioner did not produce any supporting medical records whatsoever
to support the reasonableness and necessity of the medical care that is evidenced by the bills.
Further, the bills themselves do not indicate what the medical equipment was for, nor do they
indicate what doctor, if any, ordered the medical equipment. Having failed to carry her burden
with respect to the bills found in Px8, the Arbitrator hereby denies compensation for the medical
bills found in Px8.

With regard to the medical bills offered into evidence as Px9, the Arbitrator notes that
these bills are related to Petitioner’s independent medical examinations with Dr. Evans whom
Petitioner saw at the request of the Respondent. Therefore, compensation for those medical bills
found in Px9 is allowed.

With regard to the medical bill offered into evidence as Px13, Petitioner identified this
exhibit as evidence of out of pocket expenses for a prescription. Nowhere in the exhibit is any
payment noted, nor by whom any payment was made, nor was any testimony provided with
respect to payment for this bill. Therefore, the Arbitrator concludes that Petitioner failed to carry
her burden with respect to the medical bill found in Px13. Compensation for that bill is hereby
denied.

In support of the Arbitrator’s decision with regard to whether Petitioner is entitled
to prospective medical, the Arbitrator makes the following conclusions of Iaw:

The Arbitrator incorporates the above-referenced findings of fact and conclusions of law
as if fully restated herein. Based upon the foregoing discussion, The Arbitrator finds that the
treatment received by Petitioner to date was reasonable and necessary, and related to her work
injury, The Arbitrator further finds that Petitioner is entitled to prospective medical care for her
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knee; that being the total right knee replacement recommended by Dr. Giannoulias. Respondent
shall authorize and pay for the medical treatment recommended by Dr. Giannoulias.

In support of the Arbitrator’s decision with regard to the amount due for

temporary total disability and/ or temporary partial disability, the Arbitrator makes the
following conclusions of law:

It is apparent from the medical records that much of the lost time in this case overlaps
between Petitioner’s right knee injury of June 4, 2012 (12 WC 032667) and her left hand/arm
injury of August 24, 2012 (12 WC 032668). As such, the findings in regards to lost time apply
to both cases and are due and owing as one sum covering both cases.

The parties agree that Petitioner was off work from September 3, 2012 to August 5, 2013,
a period stipulated to by the Respondent. Respondent further claims that Petitioner was entitled
to temporary partial disability from June 5, 2012 through September 2, 2012 and August 6, 2013
through January 24, 2014. In addition, to the above, Petitioner alleges that temporary total
disability benefits are due from June 5, 2012 through June 11, 2012, August 24, 2012 to the

agreed date of September 3, 2012 and October 5, 2013 through the date of Arbitration, February
17,2015,

In regards to the right knee claim, it appears that Petitioner was placed on light duty from
June 11, 2012 through the date of her left hand injury on August 24, 2012, At that point
Petitioner was off work completely due to her left hand injury. After her left knee scope on
November 27, 2012, Petitioner was off work for both claims until being released on June 4, 2013
by Dr. Christos Giannoulias for a sitting type of job only, including a restriction of not being able
to do prolonged standing, walking, squatting or kneeling, (Px 4.) Respondent failed to offer work
within these restrictions or approve the recommended total right knee replacement. Dr. Douglas
Evans the Section 12 examiner also placed a permanent restriction of no kneeling, squatting,
crawling or climbing until the Petitioner has knee replacement surgery, as well as a limit on
lifting of 30 pounds occasionally. (Rx 2)

The alleged job offer made by Respondent does not meet either doctor’s restrictions and
instcad indicates that the only restriction is not to lift over 30 pounds. (Rx 6) The job offer does
not appear to honor the doctors’ restriction of no kneeling, squatting, crawling or climbing.

In regards to Petitioner’s left hand, Petitioner’s restrictions were outlined in the FCE
dated September 19, 2013. The FCE indicates that Petitioner’s target job has been identified as
Medium, consisting of lifting, carrying, pushing or pulling forces of 20-50 pounds for up to one-
third of the hours worked daily. (FCE, pg.7) Assuming the maximum weight the job calls for
lifting is 30 pounds, it is unclear whether this description is within the restrictions of the FCE
since time allocations were not mentioned.

The job offer made by Respondent does not meet the restrictions as outlined by
Petitioner’s treating physician Dr. Giannoulias for the knee or the FCE in regards to the hand.
Having adopted Dr. Giannoulias opinions on casual connection and the need for future medical
care, the Arbitrator further adopts his opinion concerning Petitioner’s restrictions.
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The Arbitrator finds that Respondent shall pay petitioner temporary total disability
benefits of $175.00 per week for 121 5/7 weeks for the periods June 5, 2012 through June 11,
2012, August 24, 2012 through August 5, 2013, and October 5, 2013 through February 17, 2015,
as provided in Section 8(b) of the Act, because the injuries sustained caused the disabling
condition of the Petitioner. Petitioner also claimed temporary partial disability (TPD) for the
period August 6, 2013 through October 4, 2013. Petitioner testified that she returned to light
duty part-time work for this period of time. It is impossible to determine the exact dates from the
evidence, and neither Petitioner nor Respondent supplied evidence of the exact dates or amounts
paid during the TPD periods.

Respondent’s witness, the Director of Safety & Workers’ Compensation, Bill Gonzalez,
testified conceming payments made to Petitioner in the “Check History Report”. (Rx 3). Mr.
Gonzales could not explain certain entries such as the double entry made on September 7, 2012,
He did testify that payments made under “WC Tax” represented TPD payments and “WC non
tax” represented TTD payments. It is not clear how the time or money was allocated when there
was both TTD and TPD paid in the same week. The totals on page 17 of that document do not
match with the credit claimed by Respondent. Respondent will be given credit for what was
claimed on the stipulation sheet and agreed to by Petitioner that being $3,850.12 in TTD and
$2,707.66 in TPD.

ORDER OF THE ARBITRATOR

Respondent shall pay the Petitioner temporary total disability benefits of $175.00 a week
for 103 2/7 weeks, commencing September 4, 2012 through August 4, 2013, January 25, 2014
through February 24, 2014 and February 26,2014 through February 17, 2015 as provided in

Section 8(b) of the Act. Respondent shall pay temporary partial disability from August 6, 2013
through October 4, 2013.

Respondent shall pay any outstanding balance for the medical bills as evidenced in Px5,
Px6, Px7, Px 9, Px10, Px11, and Px12, as they were reasonable and related to Petitioner’s
compensable work accidents. Respondent is hereby ordered to pay any balance to said medical
bills pursuant to the medical fee schedule or by prior agreement, whichever is less, pursuant to
Section 8.2 of the Illinois Workers’ Compensation Act and the Illinois Medical Fee Schedule.

Respondent shall authorize and pay for the reasonable and necessary costs of the right
knee replacement as recommended by Dr. Giannoulias.

2 Meraar Q- 2005

- Signature of Arbitrator ’ Date
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Page 1
STATE OF ILLINOIS ) ' X Affirm and adope with [ injured Workers' Benefit Fund (54(d))
Supporting Conclusions
) SS. D Affirm with correction |:’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [[] second Injury Fund (§8(e)18)
. I:’ Modify IZ] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Daniel Edwards,

Petitioner,

VS, NO: 12 WC 13794

City of Chicago, 1 7 I w CC 0 2 7 4
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses
and nature and extent of permanent disability and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. In further
support of the Decision, the Commission finds as follows:

Petitioner sustained an injury to his head resulting in diagnoses of a scalp contusion and
headaches. RX2. As detailed in the arbitration decision, neither Dr. Jawidzik nor Dr. Herba
provides a causation opinion relative to Petitioner’s headaches and his work accident. Regarding
the diagnoses of cervical sprain/strain and radiculopathy provided by Drs. Albert and Marsiglia
of Michigan Avenue Associates and the resulting treatment, the Commission affords no weight
to such opinions. Such opinions are predicated on an inaccurate history provided by Petitioner of
persistent cervical pain since the accident. The medical records are void of any ongoing
complaints voiced by Petitioner regarding his cervical spine or neck other than a single mention
of slight stiffness in the neck which Petitioner associated to his headaches. PX3. Prior to the
visit of April 4, 2013 at Michigan Avenue Associates, Petitioner failed to obtain any medical
treatment following his MRI of January 24, 2014, a gap of approximately fifteen months. An
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Page 2

expert’s opinion is only as valid as the facts upon which it is based. Gross v. Hlinois Workers'
Compensation Commission, 2011 IL App (4th) 100615WC. Given the numerous inconsistencies
between Petitioner’s testimony at trial and the histories provided by Petitioner to his medical
providers, the Commission finds Petitioner not credible. The Commission affirms all else.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 19, 2015 is hereby affirmed and adopted with the above noted
supporting conclusions,

There is no bond for the removal of this cause to the Circuit Court by Respondent
pursuant to §19(f)(2) of the Act. The party commencing the proceedings for review in the
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit
Court,

DATED: MAY 2 - 2017 \3 “ﬂ»\\&ldﬂx Cﬂmdw

LEC/maw L. Elizabeth Coppeletti
004/12/17
43

Joshua D. Luskin

//

Charles J.
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CITY OF CHICAGO

Employer/Respondent

On 11/19/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.33% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2731 SALVATO & O'TOOLE
DAVID FROYLAN

53 W JACKSON BLVD SUITE 1750
CHICAGO, IL 60604

0010 CITY OF CHICAGO
STEPHANIE LIPMAN

30 N LASALLE ST SUITE 800
CHICAGO, IL 60602
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STATE OF ILLINOIS [ ] tnjured Workers® Benefit Fund (§4(d))

)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] second Injury Fund (§8(e)18)

None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Daniel Edwards Case # 12 WC 13794
Employee/Petitioner
v. Consolidated cases:

City of Chicago

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, lllinois, on September 10, 2015. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|___' What was Petitioner's marital status at the time of the accident?

IE Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?

] TPD ] Maintenance [JTTD

L. |Z| What is the nature and extent of the injury?

M. L__l Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. D Other

FrmommuOw

7~

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, L 60601 312/814-6611 Tollfree 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084



FINDINGS 17IWC00274

On January 3, 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitiones's current condition of ill-being is not causally related to the accident.

In the year preceding the January 3, 2012 injury, Petitioner eamed $73,216.00; the average weekly wage was
$1,408.00.

On the date of the January 3, 2012 accident, Petitioner was 46 years of age, single with 0 dependent children.
Petitioner /ras received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $00.00 for TTD, $00.00 for TPD, $00.00 for maintenance,

and $00.00 for other benefits, for a total credit of $00.00.

Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.

ORDER

Petitioner’s claim for benefits is denied, as the claimed injuries are not causally related to
the work incident of January 3, 2012.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

11-16-2015
Si ure of itrator Date

ICArbDec p. 2 NOV 1 § 2015
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Daniel Edwards v. City of Chicago
12 WC 13794
FINDINGS OF FACT:

The parties stipulate that the City of Chicago (hereinafter referred to as “Respondent™) was
operating under the Illinois Workers” Compensation Act on January 3, 2012. On said date Daniel
Edwards (hereinafter referred to as “Petitioner”) claims accidental injuries that arose out of and in
the course of his employment with the Respondent. On this date, he was working in the
Department of Streets and Sanitation as a sanitation laborer. He was 46 years of age on this date.

Parties proceeded to hearing on September 10, 2014, with disputed issues as to accident,
causation of the injuries, and nature and extent of the injuries, and medical bills. No TTD was
claimed for this alleged incident.

Petitioner testified that on January 3, 2012, he was working for the Bureau of Electricity for the
City of Chicago. On this date, he testified that a “small, compact, but very heavy” transformer in
a box hit the top of his head when he went to retrieve a part on a shelf at work. (Tx. 8-10). This
incident was unwitnessed.

Petitioner reported to Mercy Works that day, where he told Mercy Works he was “cleaning
cabinets” when a small box with a transformer fell and hit the top left side of his head. (Rx 2,
p.1). Mercy Works diagnosed Petitioner with (1) scalp contusion; and (2) post-traumatic
headaches. (Rx 2, p.2).

At trial, Petitioner testified that he had head and neck pain when he reported to Mercy Hospital
(Tr. 13-14). The medical records from Mercy Hospital (Petitioner’s Exhibit 2) and Mercy Works
(Respondent’s Exhibit 2) do not reflect any neck complaints. A CT scan was taken on January 3,
2012 for the purposes of posttraumatic headaches. (Px 2, p. 25).

Petitioner followed up the next day with Mercy Works on January 4, 2012, where he was
discharged full duty. (Rx 2, p. 2). Approximately two weeks later, on January 17, 2012, Petitioner
went to Mercy Works where he requested to see a neurologist of his choice. (Rx 2, p. 3). On
January 18, 2012, Petitioner saw Dr. Laura Jawidzik of Rush University Medical Center as his
choice of treater. (Rx 1). Petitioner presented with complaints of headaches. (Rx 1, p.5). Dr.
Jawidzik’s medical notes state “this is a 50-year-old male with history of migraines and
hypertension who presents to neurology clinic complaining of head pain for the past month
following a minor head trauma.” Petitioner told Dr. Jawidzik that he has had a long history of
migraines since high school. (Px 3, p. 6).

The Rush Medical records further document, “At this point the pain in his head seems to come
and go but sometimes can last for up to 1 day.” (Rx 1, p.8). Petitioner’s treater Dr. Jawidzik
found, “A CT scan of the head is unrevealing as to the cause of the headache. It seems unlikely to
me that the headache is caused by the box that struck his head. The trauma sounds quite minor
and the pain did not start until 2 days following the incident. Additionally, the pain comes and
goes.” (Rx 1, p. 9).

Dr. Jawidzik further continued, “More importantly the CT scan of his head does show chronic
lacunar infarctions in the basal ganglia and the posterior limb of the internal capsule...I suspect
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most likely that these lacunar infarcts are secondary to his hypertension and his cocaine use as
well as his history of smoking.” Rx 1, p.9). Dr. Jawidzik wrote the following in her January 17,
2012 medical notes:

“I have discussed with him a great deal the importance of quitting smoking and
stop using cocaine. In addition I think he needs [to][sic] better control his blood
pressure. The patient is quite resistant to discussions about quitting smoking and
cocaine. He feels that his smoking and cocaine use are ‘moderate.”” (Rx 1, p.9).

At trial, Petitioner denied drug use, and testified the last time he consumed cocaine was “30 years
ago probably.” (Tr. 16).

The Rush Medical records also reflect that Dr. Jawidzik called Petitioner to discuss the MRI
results of January 24, 2012. She again advised Petitioner to quit smoking, quit cocaine, and keep
his blood pressure under control. Dr. Jawidzik also advised that “no cause for the pain on the top
of his head was found.” (Rx 1, p. 40).

The next time Petitioner treated was approximately 15 months later, on April 4, 2013. (Px 5). At
this time, he complained of head and neck pain. He saw Dr. Herba at Michigan Avenue Medical
Associates, who he informed that he has had migraines in the past. (Px 5). Dr. Herba diagnosed
Petitioner with a cervical strain/sprain and head pain (Px 5). On May 20, 2013, Dr. Herba wrote
in his medical records,

“This patient is seen in follow up. He has concern about his head pain at the point
where he was struck by a box at work. However, he has rnultiple foci of white
matter changes of the brain on his MRI of the head and it is unlikely, however,
that these are due to the head trauma which he incurred.” (Px 3). :

Dr. Herba continued his recommendation of physical therapy for Petitioner. (Id.). At the
arbitration hearing, Petitioner denied that Dr. Jawidzik told him that she suspected his complaints
of headaches were caused by his prior cocaine use. (Tr. 29). He further denied his treater told him
she believed it was unlikely his headaches were caused by the box striking him. (Tr. 29).

At the hearing, Petitioner further denied that that he was a smoker, and did not recall that Dr.
Jawidzik told him his headaches could be caused by his hypertension and his smoking. (Tr. 29-
30). Upon further cross-examination, Petitioner testified he quit smoking “probably about 4 years
ago.” (Tr. 30). Petitioner admitted the incident occurred approximately 3 }2 years ago. (Tr. 30).
Petitioner disagreed with Dr. Jawidzik’s medical records regarding his statement that his “cocaine
use was moderate” at the time of the incident. (Tr. 31).

Petitioner admitted on cross examination that prior to May 2013, he had not treated for or
complained of neck pain. (Tr. 32). Petitioner could not remember if Dr. Herba asked about his
history of smoking or drug use or if he had told Dr. Herba about it or not. (Tr. 33).

Petitioner retired from the City of Chicago in January 2015. (Tr. 33). He testified he is not on any
prescription medication for his head and has no current doctor’s appointments scheduled for his
headaches. (Tr. 34).
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Petitioner did not testify to any injuries beyond headaches and neck pain which he understood
was related to his head. (Tr. 34-35). The last time Petitioner saw a doctor for his claimed
condition was in 2013. (Tr. 35).

Petitioner submitted bills into evidence which he claims are related from Michigan Avenue
Medical Associates, Archer Open MRI (DOS April 11, 13), and Premier Physical Therapy.
Treatment at all of these facilities began in April 2013, which was fifteen months from his last
doctor’s visit in February 2012. (Px 5,6, &7).

Petitioner’s medical records from Premier Physical Therapy further show treatment to unclaimed
body parts, including the right shoulder. Respondent denies liability for these claimed bills.

CONCLUSIONS OF LAW:

An injury is compensable under the Illinois Workers’ Compensation Act only if it arises out of
and in the course of employment. Panagos v. Industrial Commission, 177 Ill.App.3d 12, 524
N.E.2d 1018 (1988) The burden is upon the party seeking an award to prove by the
preponderance of the credible evidence the elements of his claim. Peoria County Nursing
Home v. Industrial Commission, 115 Ill.2d 524, 505 N.E.2d 1026 (1987) The burden is also
upon the employee to prove that his injuries are causally related to the employment. New
Guard v. Industrial Commission, 58 [il.2d 164, 317 N.E.2d 524 (1974) Critical to the
determination of the aforementioned is the petitioner’s credibility.

In the current case, the Petitioner’s credibility was questionable regarding the medical history in
his records and his testimony at trial. Thus, this Arbitrator relies on the medical records admitted
in evidence.,

Regarding (C) Did an accident occur that arose out of and .in the course of Petitioner’s
employment by Respondent? And Regarding (F) Is Petitioner’s current condition of ill-
being causally related to the injury?

Based on the Mercy Works records, it appears an accident did occur on the date of incident.
However, this arbitrator notes that the medical records differ for how the accident occurred
between the records and Petitioner’s testimony at trial. The medical records from Mercy Works
from the January 3, 2012, state Petitioner was “cleaning” cabinets, where as in his testimony,
Petitioner testified he was looking for a part on the shelf,

Regarding causation, Petitioner’s complaints of permanency at trial only involved headaches,
which he believed extended into neck pain. He only testified to ongoing complaints in the form of
headaches.

The medical records from both treaters Dr. Jawidzik and Dr. Herba deny a causal link to the work
incident and Petitioner’s ongoing headache complaints. Dr. Jawidzik found the cause of the
headaches to be secondary to his hypertension and his cocaine use as well as his history of
smoking,

Further, after this visit with Dr. Jawidzik, Petitioner did not seek any treatment for his claimed
injuries for 15 months when he treated with Dr. Herba. Dr. Herba found that although Petitioner
was concerned his head pain was caused by the box hitting his head, Petitioner has “multiple foci
of white matter changes of the brain on his MRI of the head and it is unlikely, however, that these
are due to the head trauma which he incurred.”
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Given lack of causation provided by two treaters of the Petitioner, in addition to the large gap in
treatment between his initial visit with Dr. Jawidzik and his treatment with Dr. Herba and
subsequent MRI and physical therapy, the Petitioner has failed to meet his burden that the injuries
are causally related to the work incident of January 3, 2012.

Regarding (L) What is the nature and extent of the injury? Regarding (J) Were the
medical services that were provided reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?

Because no causation is present, the request for permanency is denied. Furthermore, the request
for medical bills is also denied as the treatment is unrelated to the work incident of January 2,
2012,
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STATE OF ILLINOIS ) [:I Affirm and adopt (no changes) I:’ Injured Workers’ Benefit Fund (§4(d})
)SS. | [] Affirm with comment [ Rate Adjustment Fund (§8())
COUNTY OF SANGAMON ) D] Reverse [ ] Second Injury Fund (§8(c)18)
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Timothy S. Cray,

Petitioner,

VS, NO: 14 WC 28650

Illinois State Police, 1 7 I w C C 0 2 7 5
Respondent.

DECISION AND OPINION ON REVIEW

Respondent appeals the Decision of Arbitrator McCarthy finding that as a result of
repetitive trauma accidental injuries arising out of and in the course of his employment
manifesting on April 16, 2014, Petitioner was temporarily totally disabled from September 7,
2014 to September 13, 2014 and from October 7, 2013 to October 13, 2014, a period of 1-5/7
weeks at $1,002.65 per week, that he was entitled to reasonable and necessary medical expenses
consisting of services provided by Dr. Gelber of $1,910.00, by Dr. Greatting of $11,792.00 and
ordered Respondent to also reimburse Petitioner $6.47 for prescribed medications, that
Respondent is to have §8(j) credit for medical expenses paid by group health insurance and that
Petitioner is permanently partially disabled to the extent of 10% loss of use of his right hand and
10% loss of use of his left hand, a total period of 38 weeks. The issues on Review are whether
Petitioner sustained repetitive trauma accidental injuries arising out of and in the course of his
employment manifesting on April 16, 2014, whether a causal relationship exists between those
injuries and Petitioner’s current condition of ill-being and if so, the extent of temporary total
disability, the amount of medical expenses and the nature and extent of permanent disability.
The Commission, after reviewing the entire record, reverses the Decision of the Arbitrator
finding that Petitioner failed to prove he sustained repetitive trauma accidental injuries arising
out of and in the course of his employment manifesting on April 16, 2014 and failed to prove a
causal relationship exists and denies Petitioner’s claim for the reasons set forth below.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

L. Petitioner, a 46 year old budget analyst, testified he has been employed with Respondent
for 16 going on 17 years (Tr 8-9). He is responsible for the day-to-day overseeing of expenses,
personal service projections, operating expenses, submitting legislation for the budget to the
legislature, a lot of duties of head count tracking, reports that have to go to the Governor’s Office
for Management and Budget and monthly, quarterly and yearly tracking of all expenses (Tr 9).
This entails a lot of keying into the computer (Tr 9). Petitioner’s entire work day is basically
spent on the keyboard or adding machine (Tr 10). He uses a 10-key adding machine (Tr 10).

Petitioner works in Respondent’s Budget Office. When he started at the Budget Office,
there was one chief and seven staff (Tr 10). That number steadily declined to where there are
now one chief and two staff (Tr 10). Over time, the two staff members are probably doing more
than the seven staff used to do (Tr 10). There are a lot more requirements by the legislature and
the Governor’s Office at this point (Tr 10).

Several years ago, Petitioner noticed that his hands would start tingling and hurting and
what not when he was typing or on the adding machine (Tr 11). When this occurred, most of the
time he just kind of shook his hands out to his side or just tried to stretch them a little bit (Tr 11).
The tingling and pain would go away temporarily until he kept typing again and then it would
start back up (Tr 11).

Eventually, Petitioner sought medical treatment (Tr 11). There were activities outside of
work that caused problems with his hands (Tr 11). Petitioner would notice things while he was
driving, but if he held his hand up on the steering wheel too long, his hands would start tingling
and he would have to switch hands (Tr 12). He also noticed it when he would do some cooking
Just holding the spatula or stuff (Tr 12). When that happened to him, he would just stop for a
minute (Tr 12),

At work, Petitioner has two computer screens that he works with (Tr 12). He estimated
that during his workday he spends probably 6 of his 7% hours typing and using the computer
mouse (Tr 12). He would also include the 10-key adding machine in that estimate (Tr 12-13).
Based upon how his desk is set up, his hands are in an up position when typing (Tr 13).
Petitioner demonstrated, but this was not described. He would rest his wrist on a pad, a little
foam thing in the bottom of the keyboard (Tr 13). Over the past several years his workload has
increased (Tr 13).

Petitioner treated with Dr. Greatting, who performed surgery. The first surgery was done
in September 2014 on a Monday. He went back to work the following Monday, so he was off
work for a week (Tr 14). His second surgery was in October 2014 on a Monday. He went back
to work the following Monday, so he was off work for a week (Tr 14). Petitioner did not recejve
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any TTD benefits while he was off work (Tr 14). Petitioner believes all his medical bills have
been paid, but he is not positive with everything at the clinic (Tr 14). He submitted all his
medical bills through his regular health insurance. The clinic handled submitting everything to
both workers’ compensation insurance and group health insurance (Tr 14-1 3).

Since his surgeries, Petitioner has noticed that he does not have the strength in his hands
that he used to have (Tr 15). Petitioner stated, “I just, just holding on to things; one thing is like
with silverware it’s just kind of — after holding onto it mainly I notice it when I am cutting food.”
(Tr 15). At work it is not too bad. He can go quite a while before his hands start getting tired
and start tingling (Tr 15). He stated, “It’s gotten a lot better.” (Tr 15). Petitioner kind of
understood the difference between gross manipulation and fine manipulation (Tr 15). Gross
manipulation is holding a cup in his hand (Tr 15-16). For fine manipulation, if he were to hold a
briefcase between his fingers, the briefcase would probably hit the floor; he can hold it for a little
while (Tr 16). He has lost a substantial amount of his grip (Tr 16). Petitioner has a motorcycle,
but does not drive it very much, not nearly as much as he would like to (Tr 16). He cuts his grass
with a riding mower (Tr 16). He does some cooking (Tr 17).

On cross-examination, Petitioner testified that over the years, the Governor’s Office has
put additional duties on reporting and finance related head counting (Tr 17). Some of this
happened during the Blagojevich administration, some from the consolidations, things that were
done during the Quinn administration, other items were added on (Tr 17). Petitioner described
what a typical work day is for him, starting at 8:30 a.m. and ending at 5:00 p.m.: “When I get
there I check the E-mail from anything that happened overnight. At this point in time it’s very
different than a normal year just with not having a budget in place; but it’s a matter of checking
any expenditures that anybody wants to purchase, they have to verify that the money is there or
not there in this case; working with the cost centers to make sure that they are spending within
their limits; verifying payrolls that are run overnight. At this time of year get questions from
Legislators that have to be answered and researched.” (Tr 18). Most of his bookkeeping is in
Excel worksheets and he tries to verify that everything is on there (Tr 18). He also confirms with
the Comptroller’s system and also with a software program internally that tracks expenses and
appropriations (Tr 18-19). Basically, Petitioner would get an E-mail asking him to verify it, then
he would open his Excel sheet and look for it (Tr 19). The other way is for him to get online
with the Comptroller to verify that and then with the software system is another one he has to
sign onto to verify and either come over E-mail or paper (Tr 19).

Petitioner testified that for payroll he mainly gets a computer run each night of what is
run verifying that and making sure nothing is bouncing at the Comptroller. It is pretty much the
same process (Tr 19). Research for questions raised by Legislators consist a lot of doing internal
research of historical records. Petitioner has file cabinets going back 30 or 40 years of stuff
(Tr 20). It depends on what the question is. It could relate to the fleet stance everywhere to what
was the head count back in 1980. Unfortunately, there is no rhyme or reason what they are going
to ask (Tr 20). Petitioner would then have to go to get some books, wherever they are at or try to
find the answer on his computer where he has historical data and then submit that back to the
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legislators (Tr 20). Petitioner wishes he could take his two 15-minute breaks during the workday
and could not tell the last time he took a break at work (Tr 20). Petitioner was asked and
answered the following: “Q. So it sounds like your tasks vary as you have to go from one thing
to another as it comes in; you don’t really get to focus on one thing at a time? A. No, not really.
It’s a lot of ~ 1 mean all my expenditures are coming through and I try to do them at one point
and run through what I have, and then I will switch to the next topic and work on that depending
on what takes priority.” (Tr21). When doing expenditures, it is reading through them finding
the explanation of why it has to be spent this year compared to not being spent until next year
(Tr21). Itis a matter of getting on the computer and verifying that they actually have money
left to spend (Tr 21). That is a good portion of what he does at work (Tr 21-22). He is doing
more scanning of documents he has typed up (Tr 22). He prints it out, then scans it and sends

it somewhere (Tr 22-23).

For probably several years, Petitioner has been putting up with the tingling and the pain.
It was where he could shake it out. The pain was waking him up at night (Tr 23). When he
could not take it anymore, Petitioner went to Dr. Greatting (Tr 23). At that point he was having
problems holding silverware and the other problems he described (Tr 23). It was a couple
months after each procedure where Petitioner noticed a difference (Tr 23). The tingling went
away pretty quickly after each surgery and the pain eased up after a couple months (Tr 23-24).
Petitioner just does not have the strength in his hands anymore (Tr 24). Before the surgery,
he would try to pick something up with his fingertips and hold it for about 15 seconds, then he
could not do it anymore (Tr 24). They would start tingling and he would have to put it down
because it hurt too much. Now Petitioner can probably hold something for 30 or 45 seconds
before he has to switch hands; he just does not have the strength (Tr 24).

On re-direct examination, Petitioner testified he verifies money on the computer (Tr 25).
Petitioner is typing things in to check the records, either through the Comptroller’s website or
through a software package or just in Excel workbooks that he uses (Tr 25). For the cost center,
Petitioner is keying things in to look something up, with the sole exception of the paperwork
where he does not use a computer and it is in a file drawer (Tr 25-26). The majority of the
payroll search is done by key entry into the computer (Tr 26). The real hectic portion of the year
runs from about November through February when they have to put together what is called an
ISL, which is about a 600 page document that is submitted to the legislature. All 600 pages of
the ISL are keyed in by hand, every number, paragraph, whatever (Tr 26). The ISL is done so
that the legislature can pass the budget (Tr 27).

On re-cross examination, Petitioner testified that regarding research, depending on which
system he is going into, Petitioner has to sign on with an ID and password. He puts in
appropriation numbers, cost center numbers and sometimes typing in vendor names (Tr 27).
Petitioner was asked and answered the following: “Q. You are not writing like paragraphs of
information, be more of using like control F or answering like the short questions? A. Yeah, it’s
—alot of it is number orientated. You are trying to research — an appropriate number is about a,
like a 16 digit number and that’s — you are typing that in each screen you are looking at trying to
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figure something out. Q. And then on each one you are going through the paperwork, then
typing back and forth? A. Yes.” (Tr 27-28).

2. According to the medical records from Springfield Clinic, Px3, Petitioner saw Dr.
Greatting on April 16, 2014 and complained of bilateral hand pain, numbness, tingling and
stiffness. He reported difficulty with gripping and driving. Petitioner also reported that his right
index finger from a previous trigger finger release had problems with locking and stiffness in the
morning. No EMG had been done. Petitioner had a past medical history of Dr. Greatting
performing right index finger trigger finger release on October 15, 2013. Dr. Greatting noted
Petitioner was complaining of increasing numbness and tingling in his hands and it bothered him
frequently at night and with various activities during the day. Petitioner complained of some
stiffness in his hands in the morning, right greater than left, which will lasted about 30 minutes.
On examination, Dr. Greatting found pretty good motion of his elbows, forearms, wrists and
hands. There was some mild tenderness in his wrists, positive Tinel’s, Phalen’s and compression
tests over both carpal tunnels and no thenar atrophy or weakness. Dr. Greatting ordered an
EMG/NCYV to evaluate the carpal tunnel and recommended arthritis panel due to complaints of
stiffness. Petitioner’s right hand was x-rayed and he was to follow-up after the EMG/NCV.

3. Springfield Clinic medical records, Px2, show Dr. Gelber performed an EMG/NCV on
May 2, 2014. Dr. Gelber commented that the nerve conduction studies of the upper extremities
was remarkable for significant prolonged median sensory and motor distal latencies bilaterally.
It was Dr. Gelber’s impression that this was an abnormal EMG/NCV of the upper extremities
suggestive of the following: 1) moderately-severe bilateral carpal tunnel syndrome; 2) no
evidence of ulnar neuropathy or of radial neuropathy; 3) no evidence of peripheral neuropathy,
brachial plexopathy or cervical radiculopathy.

Petitioner followed-up with Dr. Greatting on May 8, 2014. Dr. Greatting noted the
EMG/NCYV results. His examination was unchanged. Dr. Greatting’s assessment was carpal
tunnel syndrome. Options were discussed and Petitioner decided to proceed with right carpal
tunnel release surgery, followed by left carpal tunnel release surgery four weeks later. Petitioner
was to return for the right side surgery. (Px3).

4, In the Supervisor’s Report of Injury or Iliness dated April 24, 2014, Rx1, Petitioner’s
previous job title was listed as accountant supervisor for 9 years. His current title was budget
analyst for 2.5 years. No accident was noted as occurring. Description of Accident/Incident was
noted as: “Tim had a doctor’s appointment on 4/16/14. The doctor advised possible carpal
tunnel.”

5. In his Operative Report dated September 9, 2014, Dr. Greatting noted his pre-operative
diagnosis of right carpal tunnel syndrome. Dr. Greatting performed a right carpal tunnel release,
On September 12, 2014, Dr. Greatting noted there was no change in history or examination.

Dr. Greatting noted on September 24, 2014 that the right side incisions were well healed and
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the sutures were removed. Petitioner reported the numbness was already markedly improved.
Theraputty was provided with instructions for use. Scar massage instructions were also given,
He was to return for the left carpal tunnel release. In his October 7, 2014 Operative Report, Dr.
Greatting noted a pre-operative diagnosis of left carpal tunnel syndrome. Dr. Greatting
performed a left carpal tunnel release. Petitioner reported to Dr. Greatting on October 21, 2014
that the numbness in both hands was markedly improved. The incision was well healed and the
sutures were removed. Petitioner was given normal post-operative instructions and he would be
seen back as needed. (Px3).

6. At Respondent’s request, Petitioner saw Dr. Williams on January 14, 2015 for a §12
evaluation. In his March 23, 2015 report, Rx3, DepEx2, Dr. Williams noted that Petitioner was
a 47 year old right hand dominant male who has worked as a Public Administrator 1 with the
Illinois State Police. He has worked in the budget office with a date of hire of 1999, Petitioner
is still working without restrictions. He worked as an accountant for 2 years and did the same
job tasks. Petitioner reported he would do work on a computer with Excel and with Lotus. He
used a 10-key calculator. He did spreadsheets on Excel and created Word documents. He took
care of ledger books. He did taxing, copying, filing, stapling with his right hand, un-stapling
with his right hand. He used a mouse with his right hand. He did the 10-key calculator with his
right hand. He was an account supervisor, which he then did for the next 10 years. Petitioner
reported that for the last 2!4 to 3 years, he has been a public service administrator, essentially
doing the same job tasks as he always has. He works from 8:30 a.m. to 5:00 p.m. Monday
through Friday with a 1-hour lunch and two 15-minute breaks. He had no previous workers’
compensation claims. Dr. Williams noted a past medical history of two trigger finger releases in
the right thumb and index fingers. Petitioner’s current symptoms before surgery were on the
right. He rated his pain at rest on the right at a 4/10 and on the left 5/10, prior to surgery. With
activity, on the right he rated pain at 8-9/10 and on the left rated pain at 10+/10. There was
numbness and tingling on both sides and nighttime awakening on both sides. There was
weakness on both sides and he would drop things both on the right and left. Petitioner reported
that presently he had 0/10 pain on either side and at rest. With activity, pain on the right and left
was rated at 1-2/10, for which he took Aleve as needed. There was currently no numbness or
tingling on the right or left and no nighttime awakening. Petitioner reported he still had some
weakness, which is less than what it was, but still has some present and denied dropping
anything on either side.

On request, Petitioner drew his workstation for Dr. Williams. Petitioner drew a U-shaped
desk and he sits near the apex of the U. He has two flat-panel monitors. He has a mouse pad to
the right-hand side of the keyboard. He has a wrist paid for the keyboard. His chair rises and
lowers, has armrests, wheels and a back support. He has a 10-key calculator to the right of his
keyboard and of his mouse. He has a phone with no headset or headrest or shoulder support. He
has a printer to the right-hand side, as well as files and binders in back of him, where he would
sit, as well as an in-box to the left-hand side of his main working area. Dr. Williams noted, “He
denied resting his wrists and/or elbows on the edge of the table while typing, as well as denied
having his wrists in extreme flexion or extension while doing either of those activities.”
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Dr. Williams further noted Petitioner is 5°11° and weighs 290 pounds. Petitioner
reported his problem first occurred on April 16, 2014. It is worse with his hand bent back.
Petitioner denied any history of diabetes, hypertension or thyroid dysfunction. He denied
tobacco or alcohol use. He is currently still working regular duty as a budget analyst. Petitioner
reported he has had a Honda Shadow motorcycle for 5 years, but stated he rarely rides a
motorcycle. His motorcycle has 5,000 miles total, so less than 1,000 miles a year. He denied
hunting. Petitioner reported he returned to work on November 4, 2014 with a full duty release.

Dr. Williams noted that the First Report of Injury is dated April 17, 2014 with a date of
injury of April 16, 2014. The First Report states, “Has been having pain for years and went to
get it checked out. Repetitive motion over a period of years...” The First Report further stated,
“...it finally got so bad that he had to go to a Dr.” The First Report also noted Petitioner’s
condition was carpal tunnel syndrome, cumulative trauma, and that he was treating with Dr.
Greatting.

Dr. Williams noted that he also reviewed the Employee’s Notice of Injury, which noted
medical attention was sought with Dr. Greatting. The date of injury was April 16, 2014 and was
reported to Carol Rakers at 9:00 a.m. on that date. It was noted that this was due to repetitive
motion of typing and 10-key punching. It was noted that Petitioner reported severe pain,
numbness and lack of strength in both hands. It was noted that there were no witnesses to the
injury and Petitioner had not submitted a previous claim. Petitioner signed this document on
April 21, 2014.

Dr. Williams noted a Supervisor’s Report of Injury or Iliness prepared by Carol Rakers
on April 24, 2014. No accident was noted. It was noted, “Tim had a doctor’s appointment on
4/16/14. The doctor advised possible carpal tunnel.”

Dr. Williams noted that he had reviewed Dr. Greatting’s records and noted same. Dr.
Williams reviewed Petitioner’s job description with him and Petitioner found no significant
discrepancies and agreed it was consistent with the job duties he performed. On examination,
Dr. Williams found Petitioner is 5’117 tall and weighs 290 pounds, which placed his body mass
index at over 40 into an obese Category 3, and opined this puts him at into a significantly
increased risk for peripheral neuropathy. There was no atrophy within the thenar or hypothenar
eminence of his hand, well-healed surgical scars non-tender to palpation, no hypersensitivity to
light touch, full range of motion, bell-shaped curve on grip testing with a Jamar dynamometer
from position #1 to position #5 bilaterally with a negative rapid exchange, indicating a good
effort is given. There was negative Tinel’s, negative Phalen’s and negative median nerve
compression test at the carpal tunnel on the right and left, negative Tinel’s at the cubital tunnel,
negative elbow flexion test with positive ulnar subluxation bilaterally. There was no CMC joint
tenderness, no crepitus, no grinding and good radial pulses with a normal Allen’s test.

Dr. Williams opined that P did indeed suffer from bilateral CTS and had undergone
bilateral surgical releases. Dr. Williams opined, “I do not believe his work duties in any way
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caused and/or aggravated his condition of bilateral carpal tunnel syndrome. 1believe his
problem was most likely idiopathic in nature and unrelated to his work activities. His work
activities did not involve any vibration or any impact on his hands. He did not complain of any
problems with the ergonomic nature of his workstation.” Dr. Williams found no symptom
magnification or malingering. Dr. Williams opined Petitioner’s treatment had been reasonable
and necessary. Dr. Williams opined Petitioner had reached maximum medical improvement and
noted that he had been working full duty and opined he can continue to do so.

7. Petitioner followed-up with Dr. Greatting on March 30, 2015. Dr. Greatting opined that
Petitioner had good resolution of the numbness and tingling in his hands. Petitioner reported he
felt some weakness in his hands. Petitioner was there to discuss whether his bilateral carpal
tunnel syndrome was related to his work activities or not. Dr. Greatting noted Petitioner was
currently 47 years old and right hand dominant. He did not smoke. Petitioner had no outside
interests or hobbies which he did on a frequent or regular basis. Dr. Greatting noted, “He has no
diabetes mellitus or other medical conditions which would predispose him to developing carpal
tunnel syndrome, except for some mild obesity. He works as a budget analyst for the Illinois
State Police. He has done this job for 15 years. When he first started working there he said there
were 7 employees in the area where he did his work. He says now there are 2 employees doing
the same amount of work. He describes basically keyboarding, using a mouse or a 10-key pad
the great majority of his time at work. He does very little writing. He does do some filing. He
says while doing his work activities prior to the carpal tunnel releases he would frequently have
to stop and shake his hands to get rid of the numbness and tingling. He did also note that if he
had a week off for vacation or a long weekend his symptoms would significantly improve, and
then when he would return to work his symptoms would again worsen. He stated today that if he
took a week off, by the end of that week he would not be waking up at night with numbness and
tingling and his symptoms would be much less frequent during the day.”

On examination, Dr. Greatting found the incisions well healed, negative Tinel’s over both
carpal tunnels and good strength of his abductor pollicis brevis. Dr. Greatting noted, “I
discussed with him today that there is no medical literature or evidence that suggests that carpal
tunnel syndrome can be directly caused by keyboarding type of activities or use of a mouse. |
did tell him today that based on his history I do feel that the work activities that he described to
me were a significant aggravating factor or factor which accelerated the development of his
symptoms to the point where he required surgical treatment.” Petitioner was released from Dr.
Greatting’s care and was to be seen as needed. (Px3).

8. In his January 12, 2016 deposition, Px7, Dr. Greatting testified he is a board certified
orthopedic surgeon. Dr. Greatting recited from his records, already in above. Dr. Greatting
noted the laboratory tests were normal and so Petitioner had no arthritic process. Hand x-rays
were normal and unremarkable (Dp 10). Dr. Greatting testified he did not really discuss with
Petitioner his work activities until March 30, 2015 (Dp 13). Dr. Greatting noted his March 30,
2015 office notes, already in above. Dr. Greatting testified the term flexion with respect to the
wrist means bending the wrist downward and extension is bending the wrist upward (Dp 13).



14 WC 28650 171IWCC0275

Page 9

Dr. Greatting opined that the more flexion or extension, the more pressure in the carpal
tunnel (Dp 14). Dr. Greatting opined that typing activities or any activities manipulating the
fingers increases the movement of the tendons and things that are also in the carpal tunnel
(Dp 14). Repeated hand movements can cause the membrane surrounding the tendons to swell,
which is called tenosynovitis (Dp 14). The more flexion or extension, the greater the amount of
pressure (Dp 14). Dr. Greatting opined, “I don’t think his work activities caused his carpal
tunnel, no.” (Dp 15). Dr. Greatting opined, “I think based on the history he provided to me and
his past medical history as well as his history of no frequent or regular outside interest or hobbies
that his work activities did aggravate or accelerate the symptoms of his carpal tunnel.” (Dp 15).
Dr. Greatting had been practicing since 1991 and he has performed numerous carpal tunnel
surgeries {Dp 15). Dr. Greatting testified idiopathic means you do not know the cause of
something (Dp 16). Dr. Greatting was not aware of any other conditions of Petitioner that would
cause carpal tunnel syndrome (Dp 16). Dr. Greatting noted Petitioner did not have diabetes or
any other medical condition which would cause him to develop carpal tunnel syndrome. He did
not smoke. Petitioner was slightly obese, which can make you a little more likely to have carpal
tunnel syndrome, but he had no other conditions or issues that he was aware of (Dp 16). Dr.
Greatting opined diabetes can cause changes in the nerve and in the tissues in the carpal tunnel,
Dr. Greatting acknowledged diabetes can cause carpal tunnel syndrome to develop (Dp 16).

On cross-examination, Dr. Greatting noted Petitioner’s body mass index was basically
41 or 42 and that would be mild obesity (Dp 17). Mild obesity would begin at 30 body mass
index (Dp 17). Dr. Greatting did not know how much higher the body mass index would have to
go for it not to be mild (Dp 17). Dr. Greatting’s opinion about Petitioner being aggravated or
accelerated is almost entirely based on his history of symptoms increasing while doing his work
activities and being significantly better if he had any sustained periods of time away from work
(Dp 18). Dr. Greatting did not specifically ask Petitioner if there was anything that caused him
to become symptomatic outside of work (Dp 18). At no point in time did Dr. Greatting talk to
Petitioner about things that caused him to be symptomatic outside of work (Dp 18). Dr.
Greatting opined that Petitioner would likely have had symptoms away from work also (Dp 19).
Dr. Greatting opined that riding a motorcycle could cause symptoms of carpal tunnel syndrome
if someone has that diagnosed (Dp 19). Dr. Greatting explained that it could either be
positioning of the hands as far as the way the wrists are flexed or extended or it also could be
some degree of vibration exposure from the motorcycle itself (Dp 19). If you bring the wrist
back to neutral, the pressure goes lower basically (Tr 20). Dr. Greatting did not think there was a
defined time for how long somebody would need to be flexed, like keyboarding, to cause carpal
tunnel syndrome to become aggravated (Dp 20). Carpal tunnel syndrome is not something that
happens immediately and different people have different tolerances to activities, so it is probably
something that happens over a cumulative of months or years for people to become symptomatic
(Dp 21). At the March 30, 2015 visit, Petitioner’s pain scale was 0 to 10 at rest (Dp 21). Dr.
Greatting opined that keyboarding does not cause carpal tunnel syndrome (Dp 21).
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9, In his January 28, 2016 deposition, Rx3, Dr. Williams testified he is a board certified
orthopedic surgeon. Dr. Williams recited from his report, already in above. With Respondent,
Petitioner was an accountant for 2 years, then an account supervisor for 10 years and then a
Public Service Administrator for the last 2/ to 3 years. Dr. Williams opined Petitioner was
morbidly obese, not mildly obese (Dp 13).

On cross-examination, Dr. Williams agreed with Dr. Greatting’s diagnosis of bilateral
carpal tunnel syndrome. Dr. Williams agreed that Petitioner’s treatment was reasonable and
necessary. Dr. Williams opined that placing pressure over the carpal tunnel can cause carpal
tunnel syndrome if a non-ergonomic nature of the work station is present. Dr. Williams
described that flexion is bending of the wrist; if the palm is to the floor, flexion is bending the
wrist towards the floor. Extension, if the palm is toward the floor, it would be elevating the wrist
toward the ceiling (Dp 16). Dr. Williams opined that if a person is using his hands in a flexed
position, that can aggravate the carpal tunnel if it is for a prolonged period of time (Dp 16). Six
to seven hours would be considered a prolonged period of time if it is constant (Dp 16-17). Dr.
Williams is familiar with Dr. Gelberman’s study which showed that flexion of the wrist over
30 degrees can triple or quadruple the pressure on the carpal tunnel, if the wrist was maintained
in that position for a prolonged period of time (Dp 17). This would also apply if the wrist was
held in an extension (Dp 17). Obesity is one element in the propensity to develop carpal tunnel
syndrome and that does not mean that a person will develop carpal tunnel syndrome (Dp 18).

10.  Petitioner’s attorney submitted the following into evidence and the Arbitrator admitted
same: Px1: Application for Adjustment of Claim; Px4: Medical Bill from Dr. Gelber for
EMG/NCYV for $1,910.00; Px5: Medical Bills from Dr. Greatting totaling $11,792.00; Px6:
Walgreens pharmacy co-payment on September 9, 2014 for $6.47. Respondent’s attorney
submitted the following into evidence and the Arbitrator admitted same: Rx2: Wage Statement.
The Commission notes that average weekly wage was not at issue on review.

Based on the record as a whole, the Commission reverses the Decision of the Arbitrator
finding that Petitioner failed to prove he sustained repetitive trauma accidental injuries arising
out of and in the course of his employment manifesting on April 16, 2014 and failed to prove a
causal relationship exists. The Commission denies Petitioner’s claim.

The Commission notes that Petitioner’s typing of words was sporadic. He did not testify
that he was doing constant typing, such as narrative reports, except for the 600 page document
produced between November and February. Petitioner did not testify whether he alone produced
this document and did not testify as to what portion of it he did or if he produced the whole
document. The vast majority of Petitioner’s work was doing number crunching, which would
not be constant or stressing as much on his wrists as typing narratives would be. Petitioner also
testified that his hands are in an up position when typing and he would rest his wrist on a little
foam pad in the bottom of the keyboard. Therefore, Petitioner’s wrists would be slightly above a
neutral position.
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Treating physician Dr. Greatting opined, “I discussed with him today that there is no
medical literature or evidence that suggests that carpal tunnel syndrome can be directly caused
by keyboarding type of activities or use of a mouse. I did tell him today that based on his history
I do feel that the work activities that he described to me were a significant aggravating factor or
factor which accelerated the development of his symptoms to the point where he required
surgical treatment.” §12 Dr. Williams opined that Petitioner’s obesity put him at into a
significantly increased risk for peripheral neuropathy. §12 Dr. Williams opined, “I do not
believe his work duties in any way caused and/or aggravated his condition of bilateral carpal
tunnel syndrome. I believe his problem was most likely idiopathic in nature and unrelated to his
work activities. His work activities did not involve any vibration or any impact on his hands. He
did not complain of any problems with the ergonomic nature of his workstation.” The
Commission gives greater weight to the opinions of §12 Dr. Williams as he was most familiar
with Petitioner’s workstation and the way he typed.

IT IS THEREFORE ORDERED BY THE COMMISSION that since Petitioner failed to
prove that he sustained repetitive trauma accidental injuries arising out of and in the course of his

employment manifesting on April 16, 2014 and failed to prove a causal relationship exists, his
claim for compensation and medical expenses is hereby denied.

E@{EDZ MAY 2 - 2017 )

maw

003/09/17 Ko WJ W
42 Kevin W.

David L. Gore
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
17IWCC0O276

No. 12 WC 20451

Maria Pena,
Petitioner,

V8.

Superior Health Linens,
Respondent.

DECISION AND OPINION OF REVIEW

This matter comes before the Illinois Workers’ Compensation Commission on the motion
of the Petitioner to Review the Arbitration Decision filed on March 30, 2016, and received on
March 30, 2016, Denying the Petitioner’s Motion to Reinstate the Case, which was dismissed for
want of prosecution on July 7, 2015. (A copy of the order was not attached to the motion). The
Petitioner’s Motion to Review was set for hearing before the Commission on April 27, 2017.
The Respondent was present by counsel, the Petitioner failed to appear.

The Commission, having reviewed the record of the proceedings before the Arbitrator on
March 30, 2016, in the City of Wheaton, County of Du Page, the pleadings that were filed by the
parties and the Commission file, being fully apprised of the circumstances and the applicable
law, hereby affirms and adopts the oral decision of the Arbitrator denying the motion to reinstate
made and entered on March 30, 2016, in the presence of the Attorneys for the respective parties.

IT IS THEREFORE ORDERED BY THE COMMISSION that the oral Decision of the
Arbitrator of March 30, 2016, is hereby affirmed and adopted.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

paTep; AV 2- 200 Cidboncd S Mempaon’

04/27/17 Deborah L. Slmpson
DLS/rm
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) I:] Injured Workers’ Benefit Fund (§4(d))
) SS. I:l Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) I:I Reverse D Second Injury Fund (§8(e)18)
[ PTD/Fatal denied
D Moadify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Jeffrey If)i;)ifgzher’ 1 7 I W C C 0 2 7 7

Vs, NO: 15 WC 15204

Elmhurst Fire Department,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of nature and extent and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 6, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Counrt.

DATED: MAY 2- 2017 “Adebennd K Monpaer

04/27/17 Debogah L. Simpson
DLS/rm
046

U‘ﬂf&%

Stephen J. Mathis




’ ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CORRECTED 171 WCCOo2yy

HAYES, JEFFREY Case# 15WC015204
Employee/Petitioner

ELMHURST FIRE DEPARTMENT
Employer/Respondent

On 9/6/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0412 RIDGE & DOWNS
TIMOTHY RLEA

101 N WACKER DR SUITE 200
CHICAGO, I, 60606

0445 RODDY LAWLTD
RICHARD S ZENZ

303 W MADISON ST SUITE 1900
CHICAGO, IL 60606
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STATE OF ILLINOIS ) D Injured Workers' Benefit Fund (§4(d))
JSS. [T rate Adjustment Fund (§8(g))
COUNTY OF DuPage ) |:| Second Injury Fund (§8(e)18)
IZ] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

NATURE AND EXTENT ONLY
Jeffrey Hayes Case # 15 WC 15204
Employee/Petitioner
v. Consolidated cases: N/A
Elmhurst Fire Department
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable Gerald
Granada, Arbitrator of the Commission, in the city of Wheaton, on July 25, 2016. By stipulation, the parties
agree:

On the date of accident, January 10, 2015, Respondent was operating under and subject to the provisions of
the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $114,400.00, and the average weekly wage was $2,200.00.
At the time of injury, Petitioner was 48 years of age, married with 0 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

Respondent shall be given a credit of $23,962.26 for TTD,$  for TPD,$  for maintenance,and §  for
other benefits, for a total credit of $23,962.26.

ICArbDecN&E 2110 100 W. Randolph Street #8-200 Chicago, IL 60601 312/81/4-6611  Toll-free 866/352-3033  Web site: www.iwce il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $735.37/week for a further period of 37.5 weeks, as provided in
Section 8(d)2 of the Act, because the injuries sustained caused the permanent partial loss of use of the
whole person to the extent of 7.5% thereof.

Respondent shall pay Petitioner compensation that has accrued from 7/15/15 through present, and shall pay
the remainder of the award, if any, in weekly payments. All compensation has accrued.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

- 9/1/16

Signature of Arbitrator Date

Jeffrey Hayes v. Elmhurst Fire Department, 15 WC 15204 - [CORRECTED DECISION] ICArbDecN&E p2

oEp - 6 2016
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Attachment to Corrected Arbitration Decision Nature and Extent Only
Page1of1

INDI FACT A I

Jeffrey Hayes is a Lieutenant on the Elmhurst Fire Department. He suffered an injury on January 10, 2015
when he fell on ice while answering a call. He came under the care of Dr. Guido Marra who diagnosed a rotator
cuff rupture. On February 16, 2016, the Petitioner underwent surgery at Northwestern Memorial Hospital. The
postoperative diagnosis was a left subscapularis rupture and a left biceps tendon subluxation. After a course of
therapy, the Petitioner was released to full duty by Dr. Marra and returned to his full duties as a Lieutenant on
the Elmhurst Fire Department. The petitioner’s testimony related only that he has returned to full duty and that
he occasionally gets night pain if he lies on the left shoulder .He occasionally gets numbness. To this day he
remains at full duty and his job as a Lieutenant primarily involves supervision of firefighters, even at the scene
of a fire.

With regard to the issue of permanent partial disability the Arbitrator notes that pursuant to Section 8.1b of the
Act, for accidental injuries occurring after September 1, 2011, permanent partial disability shall be established
using five enumerated criteria, with no single factor being the sole determinant of disability. Per 820 ILCS
305/8.1b(b), the criteria to be considered are as follows: (i) the reported level of impairment pursuant to
subsection (a) [AMA “Guides to the Evaluation of Permanent Impairment”]; (ii) the occupation of the injured
employee; (iii) the age of the employee at the time of the injury; (iv) the employee's future earning capacity; and
(v) evidence of disability corroborated by the treating medical records. Applying this standard to this claim, the
Arbitrator notes the following.

i) Neither party presented an impairment rating. Therefore, the Arbitrator does not take that matter into
consideration.
ii) The Petitioner is a firefighter who primarily acts in a supervisory capacity but has been released to full

duty and continues to work at that level. The Arbitrator places great weight on this factor.

iii) The Petitioner is currently 49 years of age but continues in the performance of his full duties. There is
no medical evidence to indicate that he will be unable to continue at that level. The Arbitrator places some
weight on this factor.

iv) No evidence was presented that demonstrates that the Petitioner has any loss of earning capacity and
therefore, the Arbitrator places no weight on this factor.

V) With regard to the issue of disability in the medical records and his testimony at trial, the Arbitrator
notes that the petitioner has minimal complaints of pain. He did not testify to any significant limitations of his
activities either in the workplace or outside of his employment. He exercises at least three days per week. In
finding the Petitioner at MMI, Dr. Marra noted that Hayes was doing well, had a pain level of zero and was
taking no pain medication. He had full range of motion and all testing of the left upper extremity revealed no
problems or complaints. The following tests were negative: Neer, Hawkins, Painful Arc, AC joint tenderness,
Crossover test, Posterior capsular Contracture, O'Brien’s test, Relocation test and Speed’s test. There were no
positive findings. The Arbitrator places considerable weight on this factor.

Based upon these factors from Section 8.1b, the Arbitrator concludes that the Petitioner has suffered the
permanent partial loss of use of the whole person to the extent of 7.5% thereof.
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Page 1
STATE OF ILLINOIS ) Affirm and adopt {no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ ] Second Injury Fund (§8(e)18)
[ ] PTD/Fatat denied
[ ] Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Timothy Skorepa, 17iIWCCO278

Petitioner,
VS. NO: 10 WC 36348

Berwyn Park District and

Berwyn Police Department,
Respondents.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent, Berwyn Park District,
herein and notice given to all parties, the Commission, after considering the issues of accident,
employment, temporary disability, permanent disability, causal connection, medical and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 10, 20186, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: MAY 2 - 2017 Weboad K Mempior’

04/27/17 Debogah L. Simpson
DLS/rm

o § M

David L. Gore

Db Tt

Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

17IWCCO278

SKOREPA, TIMOTHY Case# 10WC036348
Employee/Petitioner

BERWYN PARK DISTRICT AND BERWYN
POLICE DEPARTMENT

Employer/Respondent

On 5/10/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.38% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2356 FOHRMAN, DONALD W & ASSOC
ADAM J SCHOLL

101 W GRAND AVE SUITE 500
CHICAGO, IL 60610

2088 CUDA LAW OFFICES
ANTHONY CUDA

6325 W NORTH AVE SUITE 204
OAK PARK, IL 60302

0075 POWER & CRONIN LTD
RORY McCANN

900 COMMERCE DR SUITE 300
OAKBROOK, IL 60523
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STATE OF ILLINOIS ) [ ] tnjured Workers® Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [_] Second Injury Fund (§8(¢)18)
' None of the above J
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
TIMOTHY SKOREPA Case # 10 WC 36348

Employce/Petitioner

\'A
BERWYN PARK DISTRICT and Berwyn Police Department

Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable David Kane, Arbitrator of the Commission, in the city of
Chicago, on 2/24/16 and 4/27/16. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

. D What was the date of the accident?

. D Was timely notice of the accident given to Respondent?

|:| Is Petitioner's current condition of ill-being causally related to the injury?

. |:| What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

. D What was Petitioner's marital status at the time of the accident?

L Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K What temporary benefits are in dispute?
[] TPD ] Maintenance TTD

I8 What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. |:| Other
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{CArbDec 2/10 100 W. Randolph Street £8-200 Chicago, IL 6060/ 312/814-6611  Toll-free 866/352-3033  Web site whwinee il gov
Downstate offices: Collinsvifle 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084



FunoINGS 17IWCC0O278

On 8/21/2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $9,100.00; the average weekly wage was $175.00.
On the date of accident, Petitioner was 31 years of age, single with 0 dependent children.

Petitioner /as nof received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for
a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Medical benefits
Respondent Berwyn Park District shall pay reasonable and necessary medical services of $39,347.30, subject to
the medical fee schedule as provided in Sections 8(a) and 8.2 of the Act.

Temporary Total Disability
Respondent Berwyn Park District shall pay Petitioner temporary total disability benefits of $175.00/week for 29-
1/7 weeks, commencing 8/22/10 through 3/13/11, as provided in Section 8(b) of the Act.

Permanent Partial Disability: Schedule injury

Respondent Berwyn Park District shall pay Petitioner permanent partial disability benefits of $175.00/week for
43 weeks, because the injuries sustained caused the 20% loss of the Left Leg, as provided in Section 8(e) of the
Act

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

S and G Fone. May 10, 2016

Signature of Arbitrator Date

ICAfbDec p.2 MAY {1 0 2016




17IWCC0278

Attachment to Arbitrator Decision
IWCC# 10 WC 36348
FINDINGS OF FACT

Petitioner was hired in 2001 as an auxiliary police officer with the Berwyn
Police Department. His primary duties involved assisting police department
in parking, traffic and parades. Petitioner was authorized to carry a
weapon, but the weapon was his own and not provided by the police
department. He was permitted to stop and detain, but the arrest would
normaily have to be made by a full time officer. Petitioner usually worked
once or twice per month with the department. In January of 2005, he
achieved certification as a part-time officer with the State of lllinois. The job
provided him some additional authority, but essentially he performed the

same job duties.

In 2005, petitioner acquired a second job as a patrolman with the Berwyn
Park District. The Park District was aware of petitioner's job with the police
department and, in fact, all of the hired patrol officers were on the either
Berwyn Auxiliary Police or part-time police officers.(Park Ex.1) Petitioner's
job duties involved him patrolling the various Park District sites. The Park
District had its own patrol cars that were marked and contained a siren.
The patrol car was equipped with a radio that dispatched through the police
department and had its separate channel for park district matters. Petitioner
wore his police uniform in the performance of his job with the Park District.
Petitioner also was equipped with a police radio. As a Park District
patrolman, he was considered to be on a detail and could be called in by

the police department if it required additional personnel.
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On August 21, 2010, petitioner was clocked in with the Berwyn Park
District. Close to the end of shift, he was traveling northbound on Oak Park
Avenue, headed to Mraz Park. On his police radio, he overheard the radio
message of police officer who reported that that a traffic stop had driven off.
He then heard the police officer report that it was only a traffic stop and that
pursuit was terminated. Moments later while petitioner was at an
intersection, the same automobile came into the intersection and spun out
in front of him stopping a few feet in front of his vehicle. Petitioner stated
that he activated his emergency lights and immediately exited his vehicle.
Petitioner stayed behind his vehicle and gave a command to the driver to
stop the vehicle and put his hands up. Petitioner was about to draw his
weapon, when the vehicle backed up and struck him in his left leg and took
off.

Petitioner was transported to by the Berwyn Fire Department to MacNeal
Hospital. Petitioner provided a consistent history of the incident and
reported left knee pain and minimal discomfort of his right arm. (PX4)
Petitioner was referred to Michael Hejna, M.D of Orthopedic Associates of

Riverside for follow-up.

Petitioner was seen by Dr. Hejna on August 25, 2010. Dr. Hejna examined
petitioner and recommended an MRI of the left knee. He also indicated
that petitioner was to remain off of work. The MRI was performed on
October 5, 2010. Dr. Hejna reviewed the MRI on October 13, 2010 and
determined that the MRI reflected a large contusion and edema in the
proximal tibia and a possible small non-displace fracture. He also found a
meniscal tear on the lateral side. (PX2) Dr. Hejna recommended physical

therapy and surgery. Surgery was performed on November 11, 2010.

2
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Surgery consisted of a partial medial meniscectomy and debridement.
(PX2)

Petitioner underwent a post-operative care and as of January 5, 2011, he
denied paid of the knee. Dr. Hejna suggested an additional four to six
weeks of recuperation and released him from care. Petitioner required no
further care thereafter. Dr. Hejna provided petitioner a return to work slip on
March 8, 2011 that permitted him to return to work full duty on March 14,
2011. (PX2)

The Park District presented Sgt. Jeff Janda as a witness. Sgt. Janda was
the Executive Director of the Park District and was also an Auxiliary Officer
with the Berwyn Police Department. Sgt. Janda confirmed his knowledge
of petitioner’s other job as a police officer. He confirmed that petitioner as
a park district patrol officer did not have the power to make an arrest. On
the day of injury, Sgt. Janda had no knowledge if the police department
paid petitioner's wages for that day and he never made any requests for

them to do so.

Sgt. Chris Anisi testified on behalf of the police department. He stated that
he was the officer that pulled the driver over. He testified that the car drove
off as he approached the vehicle on foot. He began to pursue the vehicle
when it started to drive the wrong way down a one-way street. At that time
he called off any pursuit on the radio due to public safety. Sgt. Anisi
testified that petitioner should not have exited his vehicle after the driver

spun out in front him.
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CONCLUSIONS OF LAW

In support of the Arbitrator’s Decision relating to (B) Was there an
employer —employee relationship? and (C) Did an accident occur that

arose of out of the course of employment?

This matter presents a unique issue in which at the time of injury
petitioner, an auxiliary police officer with the Berwyn Police Department
was working in his second job as a patrol officer with the Berwyn Park
District. The testimony reflects that there is a significant cross-over
between the two jobs in that the Park District Police force employs
exclusively Berwyn Auxiliary Police Officers and part-time officers, the
petitioner wears his Berwyn Police Department uniform and carries his

police radio while performing his Park District duties.

When the incident occurred that caused injury, petitioner was on the
clock in his capacity as Berwyn Park District Police Officer. He was
traveling from one park to another in his patrol car. While driving, he heard
over the police band of a violator who drove away from a traffic stop.
Petitioner did not act on the call, but moments later he was confronted by
the violator when he spun out in front of him at an intersection. Petitioner

reacted by putting on his lights of vehicle and exited his car.

The Berwyn Park District argues that since the incident did not occur
on Park District property and involved an assailant involved in traffic
violation, petitioner was not acting in his capacity as Park District
Patrolman. The Berwyn Police Department takes the view that petitioner
was not on the clock as police officer and was not authorized to make a

traffic stop of the violator.
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The Arbitrator finds that the petitioner at the time of the incident was
acting in the course of his employment as Berwyn Park District Patrol
Officer and, thus an employee and employer existed between the two. An
employer-employee relationship did not exist between petitioner and the

Berwyn Police Department on August 21, 2010.

The Arbitrator further finds that the incident that caused petitioner's
injury arose out of the course of employment as Berwyn Park District
Patrolman. Petitioner did not intentionally pursue the traffic violator while
on patrol. Rather, he unexpectediy was confronted by the violator when he
spun out in front of his vehicle at an intersection. As a civil servant in a
marked patrol car, petitioner's actions in trying fo stop the violator were
reasonable in light of the possible danger before him and the general
public. Additionally, given that the Berwyn Park District purposely hired
Berwyn Police Officers as patrol officers, it is foreseeable that there might
be similar situations in which they might have to act in response to a crime

or violation that might not necessarily be on Park District property.

In support of the Arbitrator’s Decision relating to (J) has
respondent paid all appropriate charges for reasonable and

necessary medical services?

Petitioner presented the bills of MacNeal Hospital, Orthopaedic
Associates of Riverside and WSA Anesthesia totaling $39,347.30. (PX1)
The bills presented correspond to reasonable and necessary medical care

to treat the diagnosed partial medial meniscus tear. Consequently, the
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Arbitrator awards petitioner the medical bills submitted subject to the lllinois
Medical Fee Schedule.

In support of the Arbitrator’s Decision relating to (K) what

temporary total disability benefits are due?

Petitioner sustained a significant injury to his left knee from the
accident. Petitioner was disabled from his employment of both of his job
positions at Berwyn Police Depariment and Berwyn Park District as of
August 22, 2010 through March 13, 2011,the date he was released by the
treating physician, Michael Hejna, M.D. (PX2, p.20)

The Arbitrator directs the respondent, Berwyn Park District, to pay
petitioner TTD benefits equal to 29-1/7 weeks at the TTD rate of $175.00
per week.

In support of the Arbitrator’s Decision relating to (L) what is the

nature and extent of the injury?

Petitioner sustained a partial meniscus tear which was repaired by
arthroscopic surgery. He underwent rehabilitative care and was eventually
released back to work on March 14, 2011. Since then he has not required
any further medical care with regard to his knee. Petitioner testified that he
still has some discomfort and stiffness about the knee. Petitioner is
currently employed as a full time police officer with the Summit Police

Department.
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The Arbitrator notes that petitioner's injury occurred prior to the 2011
reforms. Based on petitioner’s resulting condition, the Arbitrator awards
petitioner 20% loss of use of the left leg and directs the Berwyn Park
District to pay petitioner 43 weeks of permanent partial disability benefits at
the rate of $175.00 per week.
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) I:' Injured Workers’ Benefit Fund (§4(d))
) SS. Affirm with changes D Rate Adjusiment Fund {§8(g))
COUNTY OF ) |:| Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON ] pTD/Fatal denied
l:l Modify None of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Karen QOakley,
Petitioner,

- NO: 14 WC 11103
Commoll{lggi(l)l;l:i;?ress' 1 7 I w C C 0 2 7 9

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal relationship
to the injury, temporary disability, causal connection and prospective medical treatment and
being advised of the facts and law, affirms the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

In so affirming, however, the Commission modifies the Arbitrator’s order and the last
sentence in the future medical treatment section (Section K of the rider), so that instead of
reading “Respondent shall authorize” it reads instead “Respondent is ordered, subject to the
limits of Sections 8(a) and 8.2 of the Act, to pay for” to ensure there is no conflict with the
Appellate Court’s decision in Hollywood Casino-Aurora, Inc., v. Workers' Compensation
Commission, 2012 IL App (2d) 110426WC; 967 N.E.2d 848 (2“d Dist. 2012).

The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

In no instance shall this award be a bar to subsequent hearing and determination of an
additional amount of medical benefits or compensation for a temporary or permanent disability,
if any,
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IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as noted
above, the Decision of the Arbitrator filed June 2, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $24,600.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court,

DATED: MAY 3 - 2017 £ Z C z/
oshua D. Luskin —
/ o

0-04/05/17
jdi+jl
68 Charle e

G/ ST

L. Elizabeth Coppoletti
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o Noug OF 19(b)18(a) ARBITRATOR DECISION Zﬁ L hdE.
OAKLEY, KAREN Case## 14WC011103
Employee/Petitioner
COMMONWEALTH EXPRESS 1 YIW C C P 79
Employer/Respondent

On 6/2/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0. 47% shall accrue from the date hsted above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall

not accrue.

A copy of this decision is mailed to the following parties:

0752 ALLEMAN LAW FIRMPC n
JOHN D ALLEMAN

310E MAIN ST

CARBONDALE, IL 62901

0893 FEIRICH MAGER GREEN & RYAN
R JAMES GIACONE

2001 W MAIN ST

CARBONDALE, IL 62903
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STATE OF ILLINOIS ) [ mjured Workers Benefit Fund (§4(d))
)SS. { (] Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) [_] Second Injury Fund (§8(e)18)
m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)
KAREN OAKLEY Case # 14 WC 11103
Employee/Petitioner
v. Consolidated cases:
COMMONWEALTH EXPRESS 7
Employer/Respondent 1 I w C C 0 2 7 9

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on March 8, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. l__-l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. |:| Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. L—_I Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

I

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. E] [s Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
(] tPD (] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. |:| Other

ICArbDeci9(b) 2/10 100 IT’._Randolph Street #8-200 Chicago, IL 60601 312:814-6611 'T'a”—ﬁ'ee 866:/352-3033  Web site: www.iwee il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/67{-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On the date of accident, March 13, 2014, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $9,316.78; the average weekly wage was $980.85.
On the date of accident, Petitioner was 43 years of age, married with 0 dependent children.

It is unknown if Respondent /as paid all reasonable and necessary charges for all reasonable and necessary
medical services; the parties have reserved the issue of medical expenses by stipulation.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for mamtenance and $2,796.05 for other
benefits, for a total credit of $2,796.05.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $653.90 per week for 41-5/7 weeks,
commencing May 22, 2015 through March 8, 2016, as provided in Section 8(b) of the Act.

Respondent shall be given credit for $2,796.05 for permanency benefits paid in advance.

Respondent shall authorize the partial right knee replacement surgery recommended by Dr. Jones, as provided in
Section 8(a) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the

Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

d/%% 1 May 31, 2016

Signature of Arbitrator Date

ICArbDec19(b)

JUN 2 - 2016 2




Karen Oakley v. Commc%rh Expres.s' IZ ?511103 1 7 I C C 0 2? 9

'~ STATEMENT OF FACTS

The Petitioner worked for Respondent as a truck driver. Part of her job was to do pre and post drive truck
inspections. On 3/13/14-she-was-cheeking-fluids in the engine-compartment and-trying-to-remeve-a-lid-from one
of the fluid containers. Both she and her co-driver had to climb up to the engine compartment in order to do so.
When the co-driver removed the lid, the fluid started spraying, and she fell. The Petitioner could not recall how
she fell. She testified: “What I remember is coming backwards, and I was on the ground, I'm assuming I hit
dominantly on my right leg down.” She had immediate pain in the front and middle of the right knee, and her
co-driver helped her up and back into the truck. She testified she had no prior right knee problems, injuries or

treatment.

On cross examination, the Petitioner testified further regarding the accident: “we went backwards and I didn't
fall backwards. 1 fell -- you know, almost like we stepped off, but you step, fall back -- that's guessing, you
know, basically I just remember on my back, but I didn't fall on my back. . . . It was -- I landed on both feet and
ended upped backwards.” She did not land directly on the right knee, but rather fell backwards, landed on her
feet and then fell back. She agreed that she reported hitting the back of her head as well, but she did not seek

treatment for that.

She initially sought treatment at the Heartland Regional M.C. ER on 3/13/14. (Px1; Rx3). The report notes the
Petitioner sustained a right knee injury at work when she fell from the engine compartment of a truck and was
pushed off by a co-worker and landed on the ground. It also notes that she hit her head. Petitioner complained of
10 out of 10 right knee pain, noting no prior similar symptoms. She underwent right knee x-rays, which were
negative, and she was given a knee immobilizer. She followed up with Dr. Davis, her primary care provider, on
3/17/14. (Px2; Rx4). The report notes her husband that works with her accidentally hit her while antifreeze
exploded and they both fell from a truck to the ground. Petitioner indicated she twisted her right knee and had
increased pain with weightbearing. The report states: “No prior h/o injury to her R knee. She is not sure really
how she landed, but think she initially landed on her feet.” The diagnosis was knee strain/pain with a possible
meniscus tear, and she was taken off work. After trying unsuccessful physical therapy and obtaining an MRI,
she was referred to Dr. Barr at Southern lllinois Orthopedics.

The 4/17/14 MRI showed no evidence of meniscal tear but intrasubstance degeneration along the medial
meniscus, marked patellar chondrosis, patellar / quadriceps tendinosis with patella Alta, scarring related chronic
sprains of the medial and lateral patellar retinacula, a popliteal cyst, tibial collateral- ligament bursitis and
possible patellar tendon lateral femoral condyle friction syndrome. The Novacare PT records appear to indicate
some level of pain sensitivity and guarding on the Petitioner’s part. (Px5).

Dr. Barr’s initial 4/25/14 report notes that the Petitioner fell off her truck to the ground and had immediate onset
of right knee pain. Her current complaints were anterior pain, medially behind the patella or at the anteromedial
or anterolateral joint line. He reviewed the prior x-ray and MRI. His diagnosis was a right knee strain with
patellofemoral syndrome and probable underlying chondromalacia. He recommended therapy with a new brace
and sedentary work with no driving. After attempting injections and further therapy, and noting that a Section
12 examiner recommended arthroscopic evaluation, Dr. Barr performed surgery on 10/9/14. Presurgical
diagnosis was patellofemoral syndrome and possible loose body, and post-surgical diagnoses were lateral
meniscus tear and chondromalcia of the patella {(grade 3) and medial and lateral tibia (grade 2). Surgery involved
an approximate 10% debridement of lateral meniscus and debridement of the areas of chondromalacia. A lateral
retinacular release was also performed to try to decompress the patellofemoral area to try to reduce pain. (Px4).
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The Petitioner was released to sedentary duty on 10/27/14. Despite surgery, another injection and post-surgical
therapy, she continued to have pain and swelling, as well as feelings of weakness, warmth and numbness. On
3/20/15, Dr. Barr reported that Petitioner had the same problems despite all of his treatment, noting “all of her

Symptoms-are very subjective.” On 5/19/15;-Dr~Berr-opined that her-persistent pain-was most likely related-to——

her chondromalacia and the early stages of arthritis aggravated by the work accident. He indicated there was
nothing more he could do for her, and released her at maximum medical improvement with indefinite
restrictions on climbing and ladders pending a Section 12 examination, so she returned to Dr. Davis on 8/19/15.
(Px4). Dr. Davis noted she complained of pain that was worse than before surgery, and referred her to Dr. Jones.
Dr. Davis also recommended she avoid any right knee activity and that she use a cane. Specific work restrictions
were issued. (Px2).

The Petitioner testified that she woke up one day with excruciating shooting pain through the knee and had to go
to the ER, with no precipitating event. The 7/12/15 records of this visit are consistent with this testimony. (Px3).
A 10/13/15 right knee MRI with contrast noted intact menisci (with fraying/blunting of the previously operated
lateral meniscus) and cruciate and collateral ligaments, with patellofemoral and medial compartment
chondromalacia. (Px8). Following examination and the updated MRI, Dr. Jones recommended a partial knee
replacement surgery. Depending on how much damage was in the knee, its possible she could need a total knee
replacement.

Petitioner testified that her TTD benefits were terminated as of 5/21/15, and that her knee condition hasn’t
changed since that time. The Petitioner testified that she limps, has problems with stairs and climbing due to
pain and weakness, so she would not be able to drive her truck. She also testified she would have difficulty
using the truck pedals with her right leg. She testified that she had completed and passed her pre-accident CDL
license physical examinations, but believes she would fail it if she performed one currently. She testified that
she has had no accidents or injuries involving the right knee since the date of the work accident.

The Petitioner did not recall reporting to her physical therapist in April 2015 that she fell while moving and had
increased knee pain, or having a knee contusion, indicating that she has not fallen since the work accident. On
redirect, the Petitioner indicated that her knee gives out and she can, and has, fallen as a result.

Dr. Jones, a board certified orthopedic surgeon, testified via deposition on 2/3/16. (Px6). He testified that when
he first saw the Petitioner on 9/17/15, she had already undergone therapy and injections, as well as arthroscopic
surgery with post-surgical therapy and an injection, and she continued to have symptoms. He held her off work
and ordered an MRI arthrogram to see if there were any tears in the right knee. He testified that the 10/13/15
films showed chondromalacia, i.e. arthritis, as well as post-op changes in the lateral compartment. Based on
mainly anterior complaints from Petitioner, he also obtained sunrise view x-rays to evaluate the patellofemoral
joint, and the films showed bone on bone arthritis in that joint, while the remaining arthritis was not bad.
Petitioner had already tried multiple treatments, both conservative and surgical, and still had symptoms and
didn’t want another injection. Dr. Jones opined that her only other options were to live with it or to undergo a
partial knee replacement, or to try pain medications, like narcotics, which can end up resulting in other issues.
(Px6).

Dr. Jones testified that chondromalacia is degenerative, and it can exist without symptoms. According to the
Petitioner, she had no right knee problems prior to the 3/13/14 accident. He further testified that chondromalacia
can become symptomatic on its own or with a trauma. Given the symptom onset, he opined that the 3/13/14
accident aggravated the Petitioner’s arthritic condition. He noted that the recommended surgery was essentially
elective and that he would prefer not to do it at Petitioner’s relatively young age, but that Petitioner has

indicated that she cannot tolerate the current pain. (Px6).
4
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On cross exam, Dr. Jones testified that the accident aggravated Petitioner’s condition to become symptomatic,
but did not worsen the existing chondromalacia pathology itself. He agreed he didn’t know the exact mechanism

—of Petitioner’s injury,- other than falling. off_a truck, but that either a direct blow_to_the knee or a twisting type

injury could have aggravated the patellofemoral arthritis. He noted that a twisting injury would likely also cause
a meniscal tear, and that the Petitioner did have a lateral meniscus tear. He opined that a direct blow to the knee
subsequent to the accident could have aggravated the condition as well, but that any determination of whether
such an incident ended the causation from the original accident was unclear because he didn’t know what her
ongoing condition was just prior to such fall. He testified there was no way to tell which trauma was the cause in

such a situation. (Px6).

Respondent’s Section 12 examiner, Dr. Nogalski, also testified via deposition, on 2/3/16. (Px7; Rx1). A board
certified orthopedic surgeon, he testified that the Petitioner indicates she fell off a truck, but could not say
exactly how she fell, other than it was more on the right leg than the left, and that she had extreme pain. His
review of the 4/16/14 MRI films indicated nothing acute. He also noted that 10/13/15 MRI showed normal bone
marrow signal. He testified that where someone complains of joint pain, especially due to an arthritis / cartilage
issue, there would typically be reactive bone marrow edema seen, noting “its an important objective finding”
with regard to trauma and sources of pain. Thus, he did not believe that the films validated the subjective

complaints of pain. (Px7; Rx1).

Dr. Nogalski opined that the Petitioner had right knee pain status post-arthroscopy with chondromalacia
symptoms, but that her complaints appeared to be out of proportion than what would be expected given the
exam and diagnostic testing. As to causation, he testified: “I do not believe that the sum total of her symptoms
and current condition are related to the claimed injury of 3/13/14.” (p. 15). He didn’t believe the Petitioner’s
right knee condition was aggravated or accelerated by the accident or the post-accident treatment. He opined
that when he saw Petitioner on 10/19/15 she was at maximum medical improvement (MMI) as to any injury
from 3/13/14, and that there was no objective medical support to restrict her work duties. As to the partial knee
replacement recommendation, Dr. Nogalski felt that the risks of such a procedure outweighed the potential

rewards. (Px7; Rx1).

On cross examination, Dr. Nogalski testified that while it was difficult to determine based on the Petitioner’s
stated history and the documentation of her treating physicians, it was reasonable to think she had a right knee
strain as a result of the 3/13/14 accident, possibly a meniscal tear. Asked if he had any objective evidence that
Petitioner had right knee pain and complaints before 3/13/14, Dr. Nogalski opined that there was, based on the
preexisting degenerative disease and his statement that “degenerative conditions typically have symptoms in one
shape or form.” He could not say what type of symptoms would occur in this situation, or how often. He later
agreed that people can have degenerative conditions without pain, and that they could have the degenerative
conditions and not seek treatment. However, as to whether such underlying condition could become painful with
a trauma, he testified that: “In the specifics of this matter and absent any objective evidence that would
reasonably lead me to believe that, I would not agree with that.” He also did not feel that the sunrise view x-rays
were of diagnostic quality or ability to be able to determine if the Petitioner had bone on bone arthritis,
“especially in a matter that’s under fairly intense litigation”. (pp. 22-23). (Px7; Rx1).

Given his opinion that Petitioner’s symptoms were out of proportion for her objective condition, he could not
say what structure was causing her pain. He noted that Dr. Barr’s operative report did not indicate bone on bone
chondromalacia. He had recommended a functional capacity exam (FCE}) in order to assess the validity of her
complaints, and recommended that be done before she attempted to return to full duty work. (Px7; Rx1).
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CONCLUSIONS OF LAW

WITH RESPECT TO'ISSUE (F), IS THE PETITIONER’S PRESENT-CONDITION OF ILL-
BEING CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the Petitioner has sustained her burden of proof that her current and ongoing right knee
condition is causally related to the 3/13/14 work accident where she fell from the engine compartment area of

her truck.

It is clear that at the time of the accident, the Petitioner had preexisting degenerative disease in her knee,
particularly, it would appear, in the patellofemoral joint. Despite this, there is no evidence in the record to point
to which would indicate that the Petitioner had any right knee pain, much less any significant right knee pain,
prior to 3/13/14. While she could not clearly describe the exact mechanism of injury, she provided a fair
representation of it, in terms of falling from a height and having immediate right knee pain, and all of the
evidence points to the fact that severe symptoms occurred at that time and have been continuous since.

The Arbitrator acknowledges that there are indications in this case, particularly in the therapy records, which
indicate that the Petitioner may not have a very high pain tolerance. In the Arbitrator’s reading of the evidence
in this case, it appears that the therapists both prior and subsequent to Petitioner’s arthroscopic surgery, Dr. Barr
and Dr. Nogalski all appear to question the Petitioner’s symptom levels to one degree or another. At the same
time, there are ongoing objective signs of problems as well, both in terms of the MRI findings, as well as things
like swelling. The Arbitrator also notes that there really has been no significant period of time since the accident
where the Petitioner has been pain free. Both Dr. Barr and Dr. Jones have opined that the Petitioner’s arthritic
knee condition was aggravated by the accident, and the Arbitrator finds their opinions supported by evidence
and persuasive.

The Arbitrator also acknowledges the fact that the Petitioner’s 4/6/15 physical therapy report notes she had been
moving over the weekend, her knee buckled and she “has fallen”. (Rx2; Px3). Despite the Petitioner’s denial of
stating this, the Arbitrator does not believe this constituted an intervening injury, and even if it had, it appears
that the fall would have been due to the buckling of the knee, which is related to the original accident anyway.
Further, the therapy records which predate the 4/6/15 note, which was the 33™ visit, indicate significant ongoing

right knee symptoms.

Given all of the above, the Arbitrator believes the Petitioner has carried her burden with regard to the ongoing
causal relationship of her right knee condition to the 3/13/14 accident.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED
TO PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL
SERVICES, THE ARBITRATOR FINDS AS FOLLOWS:

With regard to the issue of medical expenses, the parties stipulated that this issue would be reserved, and no
evidence was presented by either party with regard to incurred medical expenses.

WITH RESPECT TO ISSUE (K), IS PETITIONER ENTITLED TO ANY PROSPECTIVE

MEDICAL CARE. THE ARBITRATOR FINDS AS FOLLOWS:




The Arbitrator notes that this issue is difficuit. Essentially, the knee replacement surgery is an elective procedure
dictated by the question of whether a surgical candidate can withstand their ongoing pain level of not. There is

——ne-emergent need-for-such-surgery—However, where-the-pain-dictates;-such-surgery-is-clearly-reasonable and——
necessary under the Act.

There are varying opinions in this case, which are further complicated by the fact that the Petitioner appears to
have a low pain tolerance. Dr. Jones obviously has prescribed the surgery, noting his determination is that
Petitioner has bone on bone degeneration in the patellofemoral joint. While Dr. Nogalski testified that he
believed the risks of the partial knee replacement outweigh any potential rewards. This is based on his
determination that there is no proof that the Petitioner’s chondromalacia is that severe, as well as his opinion
that she has excessive pain complaints. However, the Arbitrator notes that while he opined that the Petitioner
likely had pain prior to the accident, given the degeneration, there simply is no evidence of such prior problems
in the records, and the Petitioner consistently reported no prior symptoms to her physicians.

Ultimately, the Arbitrator believes that the evidence supports the fact that the Petitioner has significant enough
objective evidence of issues in the patellofemoral joint that some treatment is reascnable. It also appears that
there is little more that any surgeon can offer her beyond having the recommended surgery or living with the
pain with medication control. The Arbitrator believes the Petitioner has a low pain tolerance, but he also cannot
put himself into the Petitioner’s place to say how much pain there actually is. The Arbitrator finds that the
Petitioner has sustained the burden of proof that the partial knee replacement surgery is reasonable and
necessary within the meaning of Section 8(a) of the Act. However, the Arbitrator would urge the Petitioner to
have an honest discussion with Dr. Jones about her pain levels and the opinions of Dr. Nogalski before she
undergoes such a significant surgery at her relatively young age. Again, the surgery would be based on her
ability to handle the pain she has, and no one can determine that level better than herself. If she chooses to
undergo the surgery, the Respondent shall authorize same.

WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR

TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

The evidence indicates that the Respondent terminated TTD benefits as of 5/21/15. The evidence further reflects
that the Petitioner has been off work of on light duty status since that time. The Arbitrator finds that the
Petitioner is entitled to TTD from day after the termination of benefits, 5/22/15, through the date of hearing,
3/8/16, a total of 41-5/7 weeks.

WITH RESPECT TO ISSUE (N), IS THE RESPONDENT DUE ANY CREDIT, THE
ARBITRATOR FINDS AS FOLLOWS:

The parties have stipulated that the Respondent is entitled to a credit of $2,796.05 based on a previous advance
of permanent partial disability benefits.
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BEFORE THE ILLINOIS WORKERS®* COMPENSATION COMMISSION

Julia Williams,
Petitioner,

Vs, NO: 13 WC 10224

State of [llinois,

Department of Transportation, 1 7 I W C C @ 2 8 0

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
relationship to the injury, temporary disability, notice, medical expenses and prospective medical
treatment, Petitioner’s objection to Section 12 exam and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 1, 2016 is hereby affirmed and adopted.

Pursuant to §19(f)(1) of the Act, claims against the State of Iilinois are not subject to
judicial review. Therefore, no appeal bond is set in this case.

patep:  MAY 3 - 2017 ! 2 £ 4{

Joshua D. Luskin
0-04/05/17
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NOTICE OF 19(b) ARBITRATOR DECISION

CORRECTED
WILLIAMS. JULIA Case# 13WC010224
Employee/Petitioner 15WC032023
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Employer/Respondent
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On 7/18/2016, an arbitration decision on this case was filed with the [linois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.39% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0438 BROWN & CROUPPEN
KERRY Q'SULLIVAN

211 N BROADWAY

ST LOUIS, MO 63102

3291 ASSISTANT ATTORNEY GENERAL
DIANA E WISE -

201 W POINTE DR SUITE 7 . ¥
SWANSEA, I 62226 a

0498 STATE OF ILLINCIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13THFL
CHICAGO, IL 60601-3227

1430 CMS BUREAU OF RISK MANAGEMENT

WORKERS' COMPENSATION MANGER

PO BOX 19208

SPRINGFIELD, IL 62794-9208 CERTRIED 252 true and correct copy
pursuant to 820 ILCS 30614

0502 STATE EMPLOYEES RETIREMENT
2101 S VETERANS PARKWAY JUL 18 2018
PO BOX 19255 e
SPRINGFIELD, IL 62794-9255




STATE OF ILLINOIS ) |:| Injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF Madison ) [ ] second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

19(b)
Julia Williams Case # 13 WC 10224
Employee/Petitioner
v. Consolidated cases: 15 WC 32023

lllinois Department of Transpotrtation

Employer/Respondent 1 7 ]. w C @ ﬂ Q 8 n

An Application for Adjustment of Claim was filed in this mattér, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nowak, Arbitrator of the Commission, in the city of
Collinsville, on November 19, 2015. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

jve}

. E\ Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[Z| What was the date of the accident?

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

|___| What was Petitioner's marital status at the time of the accident?

—rmEm o m®mm oo

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. D Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
JTPD ] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |___| Other

ICArbDecl!9(b} 2/10 100 W. Randolph Sireer #8-200 Chicago. IL 6060] 312/814-6611 Toll-free 866/352-3033  Web site: www.iwec.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, 11/29/12, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date. an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did rot sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $31,020.08; the average weekly wage was $596.59.
On the date of accident, Petitioner was 38 years of age, married with 2 dependent children.

Respondent iras not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Because Petitioner failed to meet her burden of establishing that she sustained an accident which arose out of
and in the course of her employment with Respondent on 11/29/12 and that her current condition of ill-being is
causally related to the accident, benefits in case number 13 WC 10224 are denied. Benefits are, however

awarded in case number 15 WC 32023.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of

the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbirrator shall acerue from the date listed below to the day before the date of payment; however, if

an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
7/13/16

Michael K. Nowak, Arbitrator Date

ICArbDec19(b})
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FINDINGS OF FACT

Julia Williams is presently 41 years of age. She has been employed by Respondent since August I,
2011. Petitioner testified that from August i, 2011 through December 31, 2011, she worked in the materials lab
testing soil and aggregate samples. From January 1, 2012 through March I, 2012 she worked in a computer
programming position. From April 2012 through December 31, 2012, she worked back in the materials lab
testing samples. From December 31, 2012 through January 1, 2015, Petitioner rotated in and out of several
departments. From January 3, 2015 through the time of trial. she has been a Roads and Bridges Technician,
which is a permanent placement requiring computer programming work in a sedentary capacity.

Petitioner testified that her work in the lab required her to mark a bag of soil brought in from the field.
The bags of soil weighed from ten to forty pounds. She poured the bags of soil into a splitter machine and then
the soil would fall down each side of the splitter so she could weigh each side. She would pour an entire bag of
soil into the splitter at a time. If the two samples the splitter created were vastly different weights, then the
sample had to be re-poured back into the splitter. She estimated that she had to pour each bag of sail or
aggregate into the splitter three times in order for the two newly created samples to be of even weight. She also
took samples of soil and poured them onto a tray to put them in the oven to bake the moisture out in order to
determine the dry weight, which was a process called “dry vac”. The dry vac process allowed her to weigh a
forty pound bag and determine the field weight and dry weight. Once she used the splitter then she would dry
vac the soil samples. Petitioner also used sieves to perform a gradation process whereby she would pour
samples of soil into sieves to then weigh them. Each sieve weighs about three pounds and the soil samples
poured into the sieves weighed approximately four to five pounds. To complete one gradation, Petitioner took
the ten to twenty pound sample and moved it from waist to chest level to pour it into the sieves, then the sieves
went into a shaker and when they came out she had to begin again at the top. Per each gradation test, Petitioner
would lift the ten to twenty pound sample four to five times. Respondent’s Exhibit 10 shows that one hundred
ninety seven gradations were completed between March 15, 2012 and December 31, 2012. Petitioner also
performed a “soaking process” which required her to take a twenty pound bag of soil, place it in a container and
cover it with water to remove sediment from the rock. She also performed plasticity tests by adding and
removing water from the samples to determine how much moisture the samples contained. The bags of soil
weighed from ten to thirty pounds and the bags of aggregate weighed up to forty pounds. Petitioner also
performed proctor tests. The proctor tests required her to take the aggregate or soil, pour it into a drum to add
water and find the liquid limit. Petitioner testified that she spent eight hours of her work day during April of
2012 through December 31, 2012 performing lab testing.

Petitioner testified that most of her work involved lifting thirty to forty pound bags from the floor to a
height of about forty inches to pour the bags into the splitter. However, she also lifted 30-40 pound sample bags
from floor to up at or above shoulder level to pour samples into the sieves to perform gradations. The sieves
could sit on the floor, but she put the sieves on top of a rolling cart about the same height as a desk, so that she
would not have to lift the heavy weight of all the sieves up from the floor level.
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While working in the lab from April 2012 through December 2012, Petitioner began to notice pains
shooting down her left arm. When she did lifting in the lab. she would experience shooting pains down her left
arm and occasionally her left hand would turn blue.

Petitioner saw her family physician, Dr. Climaco, on September 19, 2012 with complaints of gradual
onset of left shoulder pain. Dr. Climaco ordered an MRI of the left shoulder.

Petitioner then sought out the care of Dr. Aaron Chamberlain at Washington University. She saw Dr,
Chamberlain on October 29, 2012, discussed her symptoms and her job duties and Dr. Chamberlain ordered a
left shoulder MRI that same day. The left shoulder MRI was normal. Dr. Chamberlain noted that she had left
shoulder pain for approximately one year but that same had worsened over the last three months while lifting.
Dr. Chamberlain ordered physical therapy.

On November 29, 2012, Petitioner spoke with her supervisor, Amor Phil Ditter, about lifting in the Iab
and the shooting pains down her left arm. Phil suggested that she call the workers compensation number listed
on a poster on the wall, so she did. Respondent’s Exhibit 2 is a First Report of Injury reflecting that Petitioner
called the State of Illinois CareSys line to report her work injury with an accident date of October 29, 2012.

Petitioner underwent physical therapy from October 29, 2012 through December 24, 2012 with no
improvement. Dr. Chamberlain continued to treat Petitioner with a series of injections and an EMG. On
January 28, 2013 he recommended diagnostic arthroscopy. Petitioner continued to be seen by Dr. Chamberlain
through September 16, 2013 when he recommended that she be seen by a physiatrist.

Petitioner did not want to undergo diagnostic arthroscopy with Dr. Chamberlain, so she returned to her
primary care physician, Dr. Climaco, who referred her to Dr. Thom for pain management. Petitioner saw Dr.
Thom, a pain management specialist at Associated Physicians where she received physical therapy and an
injection. Dr. Thom’'s physician assistant, asked that another physician, Dr. Davie, evaluate Petitioner.
Together, the physician’s assistant and Dr. Davie diagnosed thoracic outlet syndrome and ultimately referred her
to Dr. Thompson.

Dr. Thompson saw Petitioner on November 14, 2013 and opined that an MRI of her cervical spine was
normal. He reviewed the EMG on December 18, 2013 and felt that was normal also. Dr. Thompson provided a
series of injections and when those failed ordered surgery. Petitioner underwent left supraclavicular thoracic
outlet decompression including anterior and middle scalenectomy, brachial plexus neurolysis, resection of
cervical rib and resection of first rib with left pectoralis minor tenotomy with Dr. Thompson on August 8, 2014,
Dr. Thompson ordered Petitioner off work post operatively through November 1, 2014,

Petitioner continues to receive treatment from Dr. Thompson and her next appointment is scheduled in
March 2016.

Petitioner testified that prior to surgery she had pain running down her left arm to her left hand, her left
hand would turn blue, she could not lift her arm overhead for more than five seconds or she would have pain
everywhere, she had severe neck pain with swelling, she had swollen trapezius muscle on the left side. Since
the surgery, she has tightness in her chest and has trouble lifting anything heavy. She has residual numbness
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and tingling in her left chest area. She cannot play with her 9 year old twins the way she used to. Cold weather
bothers her left trapezius area and chest.

Petitioner candidly testified that she had some complaints with regard to her left shoulder for which she
sought treatment in 2011 with her primary physician, Dr. Climaco. She testified that she had complaints of pain
when it was cold outside or if she had a fan blowing on her shoulder in church. She testified that she was
diagnosed with arthritis in the left shoulder. Petitioner testified that the pain that began during work in 2012
was different in that she was experiencing shooting pains down her arm. The pain in 2012 started at her chin
and covered her entire left trapezius and chest and went down her arm into her left hand with hand
discoloration.

Amor Phil Ditter testified on behalf of Respondent. Mr. Ditter has been the materials lab supervisor for
nine years and worked in the lab for eighteen years. Mr. Ditter was Petitioner’s direct supervisor. Mr. Ditter
testified that Petitioner’s job duties are varied and that if there was a day they were caught up then she would
not have done any lifting. Mr. Ditter testified that if there was a lift of over forty pounds then the employee is
supposed to request assistance. Mr. Ditter testified that Petitioner would lift a lot at chest level, but would only
lift anything about chest level on rare occasions. Mr. Ditter identified Respondent’s Exhibit 10 which was an
email stating that Petitioner’s job required “lifting cylinders weighing thirty to thirty-five pounds zero to ten
times per day, lifting bags of aggregate forty pounds zero to ten times per day, lifting bags of asphalt forty-five
to fifty pounds zero to ten times per day, sampling of miscellaneous materials one to forty-five pounds zero to
ten times per day.” Mr. Ditter also identified an email between himself and another employee which states that
between March 15, 2012 and December 31, 2012 his lab performed on aggregates: one-hundred-ninety-seven
gradations, twenty-five proctors, one specific gravity test and twelve plasticity indices. Within this same time
frame his lab performed soil tests as follows: two-hundred-seventy-four moistures, fifty-four classifications, two
gradations and twenty-one proctors. By contrast, during the entire year of 2011 thirty-five gradations were
done, in the year of 2013 seventy gradations were done, and in the year of 2014 forty-six gradations were done.
So more than two and a half times the number of gradations were completed on aggregates between March and
December of 2012 than were completed during the entire year of 2014. In fact, more gradations were done
during March through December of 2012 than during the entire years of 2011, 2013 and 2014 combined.

Mr. Ditter testified that all the proctor tests required splitting four bags of sample. The gradations,
moisture and proctor tests all required lifting and splitting of the samples. Mr. Ditter testified that Petitioner
would have also worked on cylinders. She would have broken cylinders on a daily basis. Cylinders weigh
twenty-eight pounds and require splitting and lifting zero to ten times just to do one sample. To split a gradation
he uses two forty pound bags of material which both get lifted and poured into the splitter. Typically, two forty
pound bags were initially lifted, then split to mix three to five times per sample, once the two forty pound bags
were split, there were then forty pounds on each side plus the weight of the pan. So, after mixing was finished
half of the sample was taken out and put back in the bag which then had to be lifted and moved back to another
test or it may need to be split again. The same samples are not used for the different tests. Mr. Ditter testified
that it takes about eight lifts of up to forty pounds to complete a gradation. Mr. Ditter also testified that the job
description in Respondent’s Exhibit 10 was for a typical day in a typical year. Then he added that 2012 was not
a typical year because they were very busy with aggregates, probably the busiest year they have had in his
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eighteen years there. Mr. Ditter testified that Petitioner did not do much computer work with him. Most of her
time was spent working on the samples.

Dr. Charles Carroll performed a record review at Respondent’s request. Dr. Carroll opined in his August
2, 2015 report that Petitioner’s diagnosis is unresolved neurogenic thoracic outlet syndrome. He opined that
Petitioner’s work duties did not cause or aggravate her condition. Dr. Carroll testified that he reviewed emails
setting forth Petitioner’s job duties and opined that her lifting at work was not chronic in nature and did not
involve lifting forty pounds or more above chest level. Dr. Carroll opined that work above chest level involving
sixty pounds or fifty pounds on a chronic basis which is 33-66% of the time can cause thoracic outlet syndrome.
Dr. Carroll testified that the position and the weight play a role. Dr. Carroll testified that about 5% of his
practice involves treating thoracic outlet syndrome. He does not perform the type of surgery that Petitioner
underwent and conceded that he does not have the diagnostic or surgical experience that Dr. Thompson has in
thoracic outlet syndrome. He has not authored any articles or books on the condition.

When given the same written job description that Dr. Thompson had, Dr. Carroll testified that the work
could be a causative factor in the development of thoracic outlet syndrome. Dr. Carroll also testified that lifting
fifty to sixty pounds above chest level 33-66% of the time as a causative factor in the development of thoracic
outlet syndrome is simply a guideline and that those weights and frequencies could vary by individual.

Dr. Thompson, Petitioner’s treating surgeon, provided deposition testimony as well. Dr. Thompson
testified that he relied in part on a job description that was provided by Petitioner’s counsel which is as follows
and is set forth as Respondent’s Ex 1 to the deposition transcript:

She worked as an Engineer Technician 1 and she worked in a testing lab. She
normally worked 40 hours per week. However, from June through August of
2012, she worked anywhere from 40 to 50 hours per week. Four to five times per
day, she would lift 30-50 bags of rock or soil from the floor, to a counter; to
document the bag, then she would pour the contents into a slitter to divide and
weigh the contents. Sometimes this weighing procedure had to be performed
three times per bag in order to ensure that weight was equal. Her job duties also
consisted of lifting 6-7 bags, weighing 30 to 50 pound per bags, 2-3 times per day,
5 days per week to various testing stations. She would then remove rock or soil
from the bags and pour it into pans. She would also move the pans, weighing
approximately 5 pounds, approximately 3 times each to different testing
stations. These bags were filled with aggregate (rock), or sand, field soil, or rip-
rap (which are really large rocks such as those seen on the side of
highways). These materials were brought in from the field and broken down for
various testing to determine stability as a base for building upon them.

Dr. Thompson also relied on his conversations with Petitioner regarding her job duties. Dr. Thompson
opined that Petitioner’s job duties caused her thoracic outlet syndrome. Dr. Thompson is a board certified
vascular surgeon who specializes in the treatment of thoracic outlet syndrome. Dr. Thompson leads the
Thoracic Outlet Syndrome Center at Washington University. Dr. Thompson was the co-editor of a textbook
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entitled Thoracic Qutlet Syndrome. He has published many peer reviewed medical journals and manuscripts
regarding this condition.

CONCLUSIONS
Issue (C): Did an accident occur that arose out of ard in the course of Petitioner’s employment by
Respondent?
Issue (D): What was the date of the accident?
Issue (E): Was timely notice of the accident given to Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Petitioner filed two applications for adjustment of claim. 13 WC 10224 alleges an accident date of
11/29/12. 15 WC 32023 alleges an accident date of 10/29/12.

The Illinois Supreme Court in Peoria County Belwood Nursing Home vs. Industrial Commission, 115
111.2d 524, 505 N.E.2d 1026 (1987) held that the Workers Compensation Act would be best served by allowing
compensation where the injury was caused by the performance of the job and developed gradually over a period
of time, without requiring complete dysfunction.

The Illinois Supreme Court provided further guidance in Durand v. filinois Industrial Commission, 224
111.2d 53, 862 N.E.2d 918 (2006). In Durand, the employee first developed problems with her hands in October
of 1997. She first sought medical help in August of 2000 and filed a workers compensation claim in January of
2001. The Supreme Court held that the manifestation date was not until the employee had been advised by her
doctor of the medical condition and its causal relationship to work. In Durand, The Supreme Court clarified
that a repetitive motion injury does not manifest until either the date on which the employee requires medical
treatment or the date on which the employee can no longer perform work activities. Id., at 929. The Supreme
Court in Durand stated further that "We decline to penalize an employee who worked diligently through
progressive pain until it affected her ability to work and require medical treatment." Id., at 930. The Supreme
Court in Durand also noted that because repetitive trauma conditions are progressive, the medical treatment,
severity of the injury and how it affects the employee’s performance are relevant in determining when a
reasonable person would have plainly recognized the injury and its relation to work.

Dr. Thompson opined that Petitioner’s thoracic outlet syndrome was caused by her work duties. Dr.
Thompson has specialized in thoracic outlet surgery and manages the Thoracic Outlet Syndrome Center at
Washington University, whereas Dr. Carroll treats this condition in only 5% of his practice. By Dr. Carroll’s
own admission, he has less expertise with regard to thoracic outlet syndrome than Dr. Thompson. Dr.
Thompson had an accurate description of the Petitioner’s job duties. Moreover, Dr. Carroll acknowledged that
lifting can cause thoracic outlet syndrome and the weights and positions of the lifting would vary according to
individual body habitus. The Arbitrator found the testimony and opinions of Dr. Thompson more persuasive in
this case.

Petitioner saw Dr. Chamberlain on October 29, 2012. His notes of that date reflect that they discussed
her history of pain worsening at work while lifting. Petitioner plainly recognized her injury and its relation to
her work as reflected by the history contained in her treatment record of this date.
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Petitioner credibly testified that she engaged in a conversation with her supervisor, Amor Phil Ditter on
November 29, 2012 and advised him of her condition and its relationship to her work. He encouraged her to
call the phone number listed on a poster to report the claim to the State of Hlinois. The Employer’s First Report
of Injury confirms that on November 29, 2012, Petitioner reported her October 29, 2012 injury to the State of
Illinois.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner met her burden
of establishing that she sustained an accident which arose out of and in the course of her employment with
Respondent and that her current condition of ill-being, which required surgical intervention by Dr. Thompson, is
causally related to the accident. The Arbitrator further finds that October 29, 2012 is an appropriate
manifestation date for Petitioner’s injury and that the notice provided to Respondent on November 29, 2012 is
proper notice under the Act.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Petitioner’s medical care has been reasonable and necessary to date. Both Dr. Thompson and Dr.
Carroll agree that Petitioner has thoracic outlet syndrome and that her medical treatment has been reasonable
and necessary to date.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Respondent shall pay
reasonable and necessary medical services of $$43,267.28, as set forth in PX 10, as provided in Sections 8(a)
and 8.2 of the Act. Respondent shall be given a credit for medical benefits that have been paid, and Respondent
shall hold petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in Section 8(j) of the Act.

Issue (L): What temporary benefits are in dispute?

Petitioner was ordered off of work by Dr. Thompson from the date of her surgery 8/8/14 through
11/1/14.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Respondent shall pay
Petitioner temporary total disability benefits of $397.69/week for 12 2/7 weeks, commencing 8/8/14 through
11/1/14, as provided in Section 8(b) of the Act. Respondent shall be given a credit for temporary total disability
benefits that have been paid.
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STATE OF ILLINOIS ) XI Affirm and adopt {no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. D Aftirm with changes l:’ Rate Adjustment Fund {§8(g))

COUNTY OF COOK ) I:l Reverse I:I Second Injury Fund (§8(e)18)

D PTD/Fatal denied

[ ] Modify [X] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Norman Carli,

Petitioner,
VS, NO: 10 WC 43951
Village of Franklin Park, 1'7 I w C C @ 2 8 1
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review, under Section 19(b), having been filed by the Petitioner
herein and notice given to all parties, the Commission, after considering the issues of temporary
total disability, medical expenses, and prospective medical expenses and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
11.2d 327, 399 N.E.2d 1322, 35 I1.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 5, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in CircysCourt.

DATED:  MAY 3 - 2017 i
/Joshua D. Luskin /
;&3%12/17 /(M// %/ ’

68 Charlds4. D&Vriendt

etk O Pempaon)

Deborah L. Simpson




- ILLINOIS WORKERS' COMPENSATION COMMISSION

7 NOTICE OF 19(b) ARBITRATOR DECISION

CARLI{, NORMAN Case# 10WC043951
Employee/Petitioner

VILLAGE OF FRANKLIN PARK 1 7 I W C C @ 2 8 1
Employer/Respondent

On 10/5/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall

not accrue,

A copy of this decision is mailed to the following parties:

1377 PARENTE & NOREM PC
DAVID A IAMMARTINO

221 N LASALLE ST 27THFL
CHICAGCQ, IL 60601

0507 RUSIN & MACIOROWSKI LTD

DANIEL R EGAN ~
10 S RIVERSIDE PLZ SUITE 1530

CHICAGO, IL 60606



S ) |:| Injured Workers’ Benefit Fund
(§4(d»)
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF Cook ) [ ] second Injury Fund (§8()18)
le None of the above

ILLINOIS WORKERS* COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Norman Carli Case # 10 WC 43951
Employee/Petitioner
v. Consolidated cases:

Village of Franklin Park

Employer/Respondent 1 '7 I w C C 0 2 8 1

An Application for Adjustment of Claim was filed in this matter, and a Nofice of Hearing was
mailed to each party. The matter was heard by the Honorable Ketki Steffen, Arbitrator of the
Commission, in the city of Chicago, on July 14 and August 4, 2015. After reviewing all of

the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked
below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or

Occupational
Diseases Act?

B. [_] Was there an employee-employer relationship?

C. [_] Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

. I:I What was the date of the accident?

[:I Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
. [_] What were Petitioner's earnings?

. [] What was Petitioner’s age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

E Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. I__—I Is Petitioner entitled to any prospective medical care?

ST omammo

L. @ What temporary benefits are in dispute?
[JTPD [C] Maintenance TTD
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M. Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

ICArbDeci9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site:

www.iwee. i gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, September 10, 2010, Respondent was operating under and subject to
the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident to his cervical spine that arose out of and in
the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being relating to his cervical spine is nof causally related to
the accident. (Petitioner did suffer a work injury to his right shoulder and right biceps. Said
injury is not at issue in this 19B proceeding)

In the year preceding the injury, Petitioner earned $79,976.00; the average weekly wage was
$1,538.00.

On the date of accident, Petitioner was 43 years of age, married with 2 dependent children.

Respondent kas paid all reasonable and necessary charges for all reasonable and necessary
medical services.

Respondent shall be given a credit of $4,101.33 for TTD, $0.00 for TPD, $0.00 for
maintenance, and $0.00 for other benefits, for a total credit of $4,101.33.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Petitioner’s claim for TTD benefits is denied. Petitioner failed to prove the condition in his
cervical spine is causally related to his claimed work injury of September 10, 2010.

Petitioner’s request for penalties is declined.

In no instance shall this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth
on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before
the date of payment; however, if an employee's appeal results in either no change or a decrease in
this award, interest shall not accrue.

10/5/15
Signature of Atbitrator Date

ICArbDecl9(b)
10WC43951 Page 3 of 10
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PROCEDURAL HISTORY

This matter was tried before Arbitrator Steffen on July 14, 2015 and concluded
on August 4, 2014 as a 19B petition. Petitioner is a Franklin Park police officer who
filed an Application for Adjustment of Claim on November 15, 2010 for a S;aptember 10,
2010 date of accident. Petitioner alleges that he injured his right shoulder as well as his
cervical spine. The 19B hearing before Arbitrator Steffen seeks TTD benefits from
12/1/14 through 7/14/15 (32 2/7 weeks); said benefits arising from the injury and
treatment relating to the cervical spine. In addition, both parties seek resolution
regarding the causal connection and liability for medical treatment relating to the
cervical spine issue. It appears that the right shoulder injury and the benefits stemming
from this injury are not in dispute. The following opinion addresses the issues in
dispute relating to the cervical spine enly. (AX1) Petitioner has not filed an 8a
petition nor does he currently seek prospective medical treatment. Issues related
to the right shoulder injury are not addressed.

FACTUAL HISTORY

Petitioner, Norman Carli, testified that on September 10, 2010 he was employed
by Respondent as a police officer. (Transcript, hereinafter “T." p. 15) As of that date,
Petitioner testified he had worked for Respondent as a police officer for approximately
20 years. (T. p. 15)

Petitioner testified that pursuant to his duties as a police officer, he and his
partner were attempting to arrest a subject. Petitioner testified that there was a struggle
which resulted in his partner and the suspect falling.(R 14-15) Petitioner states that he
tried to break this fall and was injured as he bore the weight of these two individuals
upon his shoulder. (T. p. 16)

Shortly after the incident, Petitioner felt pain and numbness to his right shoulder
and arm and hand. (T. p. 18) An accident report was prepared and documents the
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accident and the injury. (Rx 2) Petitioner alleges that the injury was to his right shoulder
area. (Rx 2)

Petitioner was treated for his injuries initially at Advanced Occupational Medicine
for treatment. (T. p. 18; Rx 8) The medical records indicate a diagnosed of right
shoulder pain and right biceps strain.

Petitioner returned to work but was placed on modified duty during treatment.
Petitioner continued to treat for his shoulder and bicep and underwent an MRI to the
right shoulder and physical therapy.

Petitioner's pain symptoms continued and he was referred to an orthopedic
specialist, Dr. Nassos. (T. p. 18; Rx 9) He was examined by Dr. Nassos on October 8,
2010. (Rx 9) Petitioner was specifically asked whether he had any neck pain or
radicular pain, which he denied. Respondent’s Exhibit 9 included a typewritten report for
a Date of Service of October 8, 2010 which included a paragraph entitled “History of
Present lliness”. The last sentence in the doctors notes states “He denied any neck
pain or radicular pain® (Rx 9) Dr. Nassos diagnosed Petitioner as having a partial
thickness supraspinatus tear and a superior labral tear. Dr. Nessus recommended
surgery.

Surgery took place on October 29, 2010, and consisted of a superior [abral repair
and subacromial decompression without acromioplasty. (Rx 9) After surgery,

Petitioner remained under Dr. Nassos’ care (Rx 9) and returned to Advanced
Occupational Medicine for physical therapy (Rx 8). On January 5, 2011, Petitioner
complained to Dr, Nassos of numbness radiating in the biceps region and radiating
around the right shoulder. (Rx 9) On this date the cervical spine was specifically
examined. Dr. Nassos noted a painless range of motion in flexion and extension of the
cervical spine. Spurling sign was negative bilaterally. There was no tenderness to
palpation throughout the cervical spine. In addition, an EMG/NCV test was ordered.
(Rx 9) ,
The EMG/NCYV test was performed on February 14, 2011 by Dr. Laluya. (Rx 9)
Prior to administration of this test, Dr. Laluya performed a physical exam. Of note, Dr.
Laluya noted the cervical spine range of motion to be normal. Spurling test was
negative. According to Dr. Laluya the EMG/NCV revealed no electrodiagnostic
evidence of an acute cervical radiculopathy, brachial plexopathy or peripheral
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neuropathy to explain his symptoms; Dr. Laluya felt that Petitioner may have sustained
a mild traction injury to the brachial plexus that was not identifiable at that time. (Rx 9)

Shortly thereafter, Petitioner switched his care to Dr. Guido Marra, then at
Loyola. (T. p. 46; Px 4) Petitioner first saw Dr. Marra on April 14, 2014. Petitioner
complained of ongoing pain after his first surgery. Dr. Marra recommended Petitioner
undergo additional right shoulder surgery.

Dr. Marra performed surgery to the right shoulder on May 16, 2011. (Px 4)
Surgery consisted of arthroscopic decompression, debridement and AC Joint
Resection. (Px 4) Petitioner continued to treat with Dr. Marra until May 31, 2012. (Px
4)

At Respondent's request, Petitioner underwent an independent medical exam on
August 29, 2012 by Dr. Paul Papierski. (Rx7) On this date, Petitioner reported no
complaints to his head and neck to Dr. Papierski, (Rx 7) There is no indication in Dr.
Papierski’s report that Petitioner had any cervical involvement in his condition. Dr.
Papierski found that the superior labral tear of the right shoulder was causally related to
the work accident. (Rx 7) Dr. Papier ski agreed and acknowledged that the medical
treatment and surgery that Petitioner has undergone and found that he did not require
any further treatment. His medical report notes that the Petitioner had returned back to
unrestricted duty at this time. (RX7)

Petitioner testified that he was referred to Dr. Rinella. On September 13, 2012,
Petitioner presented himself to Dr. Rainelle (Pox 2, Ex. 2) Petitioner complained of
neck pain to Dr. Rainelle and stated that the pain stemmed from his claimed accident of
September 10, 2012.

Dr. Rainella testified in this matter. (Px 2) Dr. Rinella acknowledged that he had
none of Petitioner’s prior records from Advanced Occupaticnal Medicine, Dr.
Ghanayem, Dr. Nasso and Dr. Marra to review. (Px 2, pp. 16-21) Dr. Rinella noted that
in the records he did review, Petitioner had not made any complaints regarding his
cervical spine to his prior providers. (Px 2, pp. 21, line 23) He also indicated that
Petitioner told him he had been having neck pain for over two years, since 2010. (Px 2,
pp. 25, lines 11-18) Dr. Rinella also indicated that Petitioner had related to him
indirectly that Dr. Marra had told him that his ongoing arm pain may be the result of his
cervical spine issue. (Px 2, pp. 27, lines 7-11) Dr. Rinella opined that Petitioner
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required cervical spine surgery based on his ongoing, subjective complaints, his MRI
results and his two year history of two years. (Px 2, pp. 27 lines 3-11) Dr. Rinella
performed the cervical spine fusion surgery for Petitioner.

At Respondent's request Petitioner was examined by Dr. Alexander Ghanayem
on September 15, 2014, (Rx 6) Dr. Ghanayem concluded that Petitioner

...has subjective complaints of pain in the neck and the shoulder girdle region
absent any objective physical exam findings to point to a cervical spine eticlogy.
His pattern of symptoms is not consistent with someone that needs cervical
spine surgery, particularly in the recommended levels of C5-6 and C6-7. Putting
this another way, radiographics findings, the operative intervention, his subjective
complaints, and his objective physical exam findings represent a significant
mismatch, thereby making surgery not appropriate at any level....Relative to the
cervical spine, | do not believe he sustained either an injury or an aggravation,
given the mismatches as outlined above. (Rx 6)

Petitioner filed his Application for Adjustment of Claim on November 15, 2010,
claiming injuries to his right shoulder. (Rx 3)
ANALYSIS/IFINDINGS
F. Is Petitioner's current condition of ill-being causally related to the injury?
The Petitioner bears the burden of proving all the elements of his claim in order to

recover benefits under the lllinois Workers' Compensation Act. lllinois Bell Telephone
co. v. Industrial Commission, 265 lll.App.3d 681 (1994). This includes proving that an
accident occurred and that a claimant’s state of ill-being is causally related to the
alleged work accident. Martinez v. Industrial Commission, 242 Il.App.3d (1893). To
prove a causal connection the Petitioner need not prove that his work injury was the
sole, primary cause of his injury as long as it was a causative factor in the resulting

condition of ill-being. Rock Road Construction Co. v. indus. Comm'n, 37 |ll. 2d 123,

127, 227 N.E.2d 865 (1967).
In fact, recovery under lllinois law may be had even in preexisting condition
cases, where an employee can show that a work-related accidental injury

aggravated or accelerated the preexisting disease. Sisbro. inc. v. Indus. Comm’n,
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207 Il 2d 193, 204-206, 797 N.E.2d 665 278 lll.Dec. 70, (2003); citing Caterpillar
Tractor Co. v, Indus. Comm’n, 92 Il 2d 30, 36-37, 65 Ill. Dec. 6, 440 N.E.2d 861

(1982), Caradco Window & Door v. Indus. Comm'n, 86 Ill. 2d 92, 99, 56 Iil. Dec. 1,

427 N.E.2d 81 (1981); Azzarelli Construction Co. v. Indus. Comm'n, 84 Ill. 2d 262,

266, 49 1lI. Dec. 702, 418 N.E.2d 722 (1981); Fitrro v. Indus. Comm'n, 377 Ili. 532,

537, 37 N.E.2d 161 (1941). Whether a claimant's disability is attributable solely to a
degenerative process of the preexisting condition or to an aggravation or
acceleration of a preexisting condition because of an accident is a factual

determination to be decided by the Industrial Commission. Roberts v. indus. Comm'n,

93 lll. 2d 532, 538, 67 lll. Dec. 836, 445 N.E.2d 316 (1983); Catermpillar Tractor Co. v.

Indus. Comm'n, 92 Ill. 2d at 36-37; Caradco Window & Door v. Indus. Comm'n, 86 .

2d 92, 99, 56 [ll. Dec. 1, 427 N.E.2d 81 (1981).

In applying the reasoning of the above caselaw, the Arbitrator finds that the
Petitioner has failed to meet his burden to show that his cervical spine condition is
related to his work accident of September 10, 2010. In making this finding the
Arbitrator finds that the opinion of Dr. Ghanayem is more credible then the findings of
Dr. Rinella. The greatest hurdle to Petitioner's case is that he treated with competent,
qualified physicians for two years, underwent surgical procedures for his right shoulder
and yet, never mentioned his cervical issues to any of them. |t is noted that neither his
pain complaints nor medical tests led any of his treating physicians to suspect any
cervical problems for over two years. Petitioner's claim that he consistently complained
of pain in his “right shoulder area” which included his neck, is not sufficient to overcome

this deficit” in light of the MRI films and lack of other objective findings.
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The medical records reflect that Petitioner’'s cervical spine region was evaluated
both in the form of physical exam and in the form of diagnostic testing during this two
year period of time, all with negative results. The Arbitrator is not persuaded by the
testimony of Dr. Rinella as he acknowledged that he had none of Petitioner’s prior
records from Advanced Occupational Medicine, Dr. Ghanayem, Dr. Nasso and Dr.
Marra to review. (Px 2, pp. 16-21) The Arbitrator finds this to be a glaring defect in light
of the fact that Petitioner had been treated for his work injury for the prior two years. Dr.
Rinella also noted that in the records he did review that Petitioner had not made any
complaints regarding his cervical spine to his prior providers. (Px 2, pp. 21, line 23) He
also indicated that Petitioner told him he had been having neck pain for over two years,
since 2010. (Px 2, pp. 25, lines 11-18) The Arbitrator notes that Dr. Rinella did not
attempt to resolve or explain this inconsistency. Dr. Rinella also indicated that
Petitioner had related to him indirectly that Dr. Marra had told him that his ongoing arm
pain may be the result of his cervical spine issue. (Px 2, pp. 27, lines 7-11) Dr. Rinella
did not examine Dr. Marra's reports regarding this crucial point. Aithough, Dr. Rinella
opined that Petitioner required cervical spine surgery based on his ongoing, subjective
complaints, his MRI results and his two year history of two years, the Arbitrator finds his
opinion to be less persuasive then Dr. Ghanayem.

In comparison, Dr. Ghanayem’s conclusion that there was no injury to the
cervical spine on September 10, 2010 is consistent with the records of Advanced
Occupational Medicine (Rx 8), Dr. Nassos (Rx 9), Petitioner’s Application for
Adjustment of Claim (Rx 3) and Petitioner's own description of injury to his right
shoulder {(Rx 2). Lacking any persuasive proof that Petitioner registered any cervical

complaints with any of his medical treaters, the Arbitrator finds that Petitioner's cervical
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issues are not related to his work accident of 2010. In so finding, the Arbitrator notes
significant inconsistencies between Petitioner’s testimony and the medical records, and
gaps in time between Petitioner's injury and cervical treatment.

J. Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable
and necessary medical services?

As explained above, Petitioner failed to establish a causal connection between
her claimed current condition of ill-being and her work injury. Thus, the issues of
whether Petitioner's medical services were reasonable and necessary and whether
Respondent has paid all appropriate charges for all reasonable and necessary medical
services is rendered moot. Thus, Petitioner's claim for payment of any outstanding
medical bills related to Petitioner's cervical spine treatment is denied.

L. What temporary benefits are in dispute?

Based upon the Arbitrator's finding concerning causal relationship, these issues are
moot.
M. Should penalties or fees be imposed upon Respondent?

Based upon the Arbitrator’s finding concerning causal relationship, this issue is also
moot. The Respondent reliance on the opinion of Dr. Ghanayem was proper. Penalties

are respectfully declined
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Page 1
STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. & Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse |:| Second Injury Fund (§8(e)18)
KANKAKEE [ ] prD/Fatal denicd
|:| Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Nicolasa Gaytan,

Petitioner,
Vs, NO: 14 WC 41248
land isionai
Flan erli:;;gfézgilre 1 ‘7 I W C C @ 2 8 2

DECISION AND OPINION ON REVIEW

Timely Petitions for Review having been filed by the Petitioner herein and notice given
to all parties, the Commission, after considering the issues of accident, causal relationship to the
injury, medical expenses, temporary disability, prospective medical expenses, and penalties and
attorney’s fees, and being advised of the facts and law, affirms the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

In so affirming, the Commission does correct one error in the Arbitrator’s Decision. In
the first paragraph of the rider, the Arbitrator transposed the dates of loss with the case numbers
on their respective Applications for Adjustment of Claim: the November 20, 2014 accident was
actually the focus of case number 15 WC 10152, and the December 1, 2014 accident was
asserted in 14 WC 41248, rather than vice-versa. The Commission corrects these accordingly.

All other facts, reasoning, and conclusions of the Arbitrator are affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as stated
above, the Decisions of the Arbitrator filed January 7, 2016 are hereby affirmed and adopted.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: MAY 3 - 2017 % Q
Joshua D. Luskin

(bt ) At

68 Charles {/DeVfiendt

Mgtk Coppditt

L. Elizabeth Coppoletti




ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF 19(b) ARBITRATOR DECISION
GAYTAN, NICOLASA Case# 14WC041248
Employse/Petitioner 45WC010152

FLANDERS PRECISIONAIRE

Employer/Respondent 1 7 1 ?J C C @ 2 8 2

On 1/7/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall

not accrue.

A copy of this decision is mailed to the following parties:

1920 BRISKMAN BRISKMAN & GREENBERG
RICHARD VICTOR

351 W HUBBARD ST SUITE 810

CHICAGO, IL 60654

0286 SMITH AMUNDSEN LLC
LESLIE JOHNSON

150 N MICHIGAN AVE SINTE 330
CHICAGO, IL 60602
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On the dates of accident, 11/20/14 & 12/1/14, Respondent was operating under and subject to the provisions
of the Act.

On these dates, an employee-employer relationship did exist between Petitioner and Respondent.

On 11/20/14, Petitioner did sustain an accident that arose out of and in the course of employment.

On 12/1/14, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of these accidents was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the 11/20/14 accident.

In the year preceding the injury, Petitioner eamed $18,220.80; the average weekly wage was $354.00.

On the date of accident, Petitioner was 42 years of age, married with 3 dependent children.

Respondent /ias paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that she sustained an accident arising out of and in the course of her employment on
December 1,2014. Therefore her claim for benefits related to that accident is denied.

Petitioner failed to prove that her current condition of ill-being is related to her November 20, 2014 accident.
Therefore her claim for benefits related to that accident is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

accrue.

R
1/7/16

Signature of Arbitrator Date

Nicolasa Gaytan v. Flanders Precisionabre, 14 WC 41248, 15 WC 10152 - ICArbDec19(b)

JAN 7 - 2016
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Petitioner arrived 15 to 20 minutes later at the Presence St. Mary Hospital Clinicon November 24, 2014.
She walked into the clinic with Sanchez. Sanchez informed Petitioner that the Petitioner would be paid
the hours she missed from work for that day only. Sanchez then went with Petitioner to see a doctor in
the clinic and translated from Spanish to English the questions and answers between the doctor and the
Petitioner. Petitioner testified that she was told by the doctor to make another appointment and Sanchez
asked Petitioner if December 1,2014 at 3:30 pm was ok. Petitioner agreed to this next appointment and
then left the clinic to return home. Petitioner was also given restrictions on her return to work. Petitioner
was able to return to work through December 1, 2014.

On December 1, 2014, Petitioner went to work and punched in at her usual time. Petitioner testified that
she worked that day until she was told by Juana Medina that it was almost time for her appointment.
Petitioner testified that she went to an office to meet with Sanchez to tell Sanchez that she was ready to
go to her appointment. Sanchez gave Petitioner a ride to Petitioner’s car, which was parked further away
in the company lot. Petitioner testified that after she got to her car, Petitioner was told by Sanchez to
follow her. Petitioner then proceeded to follow Sanchez out onto the road, On route to the Presence St.
Mary Clinic, Petitioner’s vehicle was struck by a truck.

Petitioner was subsequently taken by ambulance to Riverside Medical Center, where she underwent
extensive medical treatment for factures to her legs, her right arm, head injuries and internal organ
damage. She underwent multiple surgeries, followed by physical therapy. All of Petitioner’s medical
treatment was put through her husband’s group health insurance. She has not been released to return to
work as of the date of the last arbitration hearing and continues to receive medical treatment. Petitioner
has complaints of pain, mostly in her right leg and foot, and also has problems with her memory.

On cross examination, Petitioner testified that she did not speak with Amy Hiser of human resources
about her left elbow injury. Petitioner denied that Amy Hiser was ever present when Petitioner discussed
her left elbow accident with Sanchez. Petitioner further testified that she knew how to get to the
Presence St. Mary clinic because she had treated there for a prior eye injury, and that Sanchez was going
with her to the appointment because Petitioner did not have anyone else who could translate for her on
December 1,2014.

Nayeli Sanchez testified that on November 20, 2014, she worked for Respondent as a Human Resources
Associate. Part of her job involved translating for Spanish speaking employees, translating accident
reports and transporting injured employees. On November 24, 2014, Sanchez first spoke with Petitioner
about her November 20, 2014 elbow injury. Sanchez would also call medical providers to set up
appointments for injured employees, but she did not recall whether she called Presence St. Mary Clinic
for Petitioner’s visit on November 24, 2014. Sanchez explained that the Respondent’s policy regarding
where an injured employee can receive medical treatment is to ask the injured employee if there is a
medical provider they would like to see. Sanchez confirmed that she did not have the authority to deny
an employee’s choice of medical provider, nor did she tell employees that they have to go to any
particular medical provider. Sanchez indicated as an example that a typical medical provider chosen by
Respondent’s injured employees is Riverside Medical Center.

Sanchez confirmed that on November 24, 2014, she drove Petitioner in Sanchez’s car to her appointiment
at Presence St. Mary Clinic, where she provided Spanish to English translation between the Petitioner
and the clinic’s staff. When told by the doctor that Petitioner was to have a follow up appointment,
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vehicle accident on her way to a follow-up medical appointment related to her November 20, 2014 work
injury, constitutes an accident arising out of and in the course of her employment with the Respondent.
The Arbitrator notes that the Illinois Supreme Court addressed this precise issue in the case of Lucious
Lee v Industrial Commission tsie Rolly, 167 Iil 2nd 77, Supreme Court of Illinois (1995). In that
case, the Supreme Court affirmed the denial of a claim made by an employee who was injured while
travelling to a follow-up medical appointment. In support of their decision, the Supreme Court
concluded that the claimant was not: 1) acting at the direction of his employer in going to an employer-
approved clinic; 2) performing an act incidental to an assigned duty of his employment; or 3) acting
pursuant to his duty of employment. The Court in Lucious Lee concluded that the claimant’s subsequent
injuries sustained while attending a follow-up medical appointment did not arise out of and in the course
of that claimant’s employment.

In the present case, the evidence is clear that the Petitioner was free to choose her medical provider and
was not directed to go the employer-approved clinic of Presence St. Mary Hospital. Petitioner’s
attendance at the follow-up medical visit on December 1, 2014 was also not an act incidental to an
assigned duty of her employment with Respondent. Finally, Petitioner was under no duty, statutory or
otherwise to attend her follow-up appointment at the Presence St. Mary Clinic on December 1, 2014,
The testimony of all of Respondent’s witnesses are not rebutted with regard to the fact that the
Respondent exerted no control or direction of Petitioner’s medical care. The fact that the Respondent
provided Petitioner with a translator for her medical appointments do not change the fact that the
Petitioner was free to go to any medical provider and was free to attend follow up appointments knowing
that she would not be paid to attend those follow up visits. There was no evidence presented that
Petitioner was under any obligation or duty to attend her follow medical appointment or that such
attendance was incidental to any of her duties with Respondent. In light of this evidence and the
governing case law, the Arbitrator concludes that the Petitioner’s motor vehicle accident on December 1,
2014 was not an accident arising out of and in the course of Petitioner’s employment with Respondent.

2. Regarding the issue of causation, the Arbitrator finds that the Petitioner’s current condition of ill being
is not causally related to her alleged work related accident. Other than an initial diagnosis of an elbow
contusion, there was no further evidence to show the Petitioner continued to suffer any disability to her
elbow. Furthermore, having found that the Petitioner’s December 1, 2014 incident was not an accident
covered under the Act, the Arbitrator further finds that December 1, 2014 incident was an intervening
incident, breaking any causation between Petitioner’s November 20, 2014 compensable accident and her
current condition of ill-being.

3. Based on the Arbitrator’s findings with respect to the issues of accident and causation, all other issues
are rendered moot.
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) I:l Injured Workers’ Benefit Fund (§4(d))
) SS. & Aftirm with changes l:l Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
KANKAKEE [ ] PTD/Fatal denied
|:| Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Nicolasa Gaytan,
Petitioner,

Vs, NO: 15 WC 10152

Flanders Precisionaire 1 7 I W C C 0 2 8 3

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petitions for Review having been filed by the Petitioner herein and notice given
to all parties, the Commission, after considering the issues of accident, causal relationship to the
injury, medical expenses, temporary disability, prospective medical expenses, and penalties and
attorney’s fees, and being advised of the facts and law, affirms the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

In so affirming, the Commission does correct one error in the Arbitrator’s Decision. In
the first paragraph of the rider, the Arbitrator transposed the dates of loss with the case numbers
on their respective Applications for Adjustment of Claim: the November 20, 2014 accident was
actually the focus of case number 15 WC 10152, and the December 1, 2014 accident was
asserted in 14 WC 41248, rather than vice-versa. The Commission corrects these accordingly.

All other facts, reasoning, and conclusions of the Arbitrator are affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as stated
above, the Decisions of the Arbitrator filed January 7, 2016 are hereby affirmed and adopted.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: MAY 3 - 2017 % &

Joshua D. Luskin

0-04/12/17 /} ii@é’/ 7’4‘4 // A

jdl-mp
68 Charles J. BeVriéndt

S Wcluth Coppdrit

L. Elizabeth Coppoletti
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On 1/7/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall

not accrue.

A copy of this decision is mailed to the following parties:

1920 BRISKMAN BRISKMAN & GREENBERG
RICHARD VICTOR

351 WHUBBARD ST SUITE 810

CHICAGO, IL 60654

0286 SMITH AMUNDSEN LLC
LESLIE JOHNSON

150 N MICHIGAN AVE SUITE 330
CHICAGO, IL 50602
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On the dates of accident, 11/20/14 & 12/1/14, Respondent was operating under and subject to the provisions
of the Act.

On these dates, an employee-employer relationship did exist between Petitioner and Respondent.

On 11/20/14, Petitioner did sustain an accident that arose out of and in the course of employment.

On 12/1/14, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of these accidents was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the 11/20/14 accident.

In the year preceding the injury, Petitioner earned $18,220.80; the average weekly wage was $354.00.

On the date of accident, Petitioner was 42 years of age, married with 3 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that she sustained an accident arising out of and in the course of her employment on
December 1,2014. Therefore her claim for benefits related to that accident is denied.

Petitioner failed to prove that her current condition of ill-being is related to her November 20, 2014 accident.
Therefore her claim for benefits related to that accident is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue,

1/7/16

Signature of Arbitrator Date

Nicolasa Gaytan v. Flanders Precisionaire, 14 WC 41248, 15 WC 10152 - ICArbDec]9(b)

JAN 7 - 2018
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Petitioner arrived 15 to 20 minutes later at the Presence St. Mary Hospital Clinic on November 24, 2014.
She walked into the clinic with Sanchez. Sanchez informed Petitioner that the Petitioner would be paid
the hours she missed from work for that day only. Sanchez then went with Petitioner to see a doctor in
the clinic and translated from Spanish to English the questions and answers between the doctor and the
Petitioner. Petitioner testified that she was told by the doctor to make another appointment and Sanchez
asked Petitioner if December 1, 2014 at 3:30 pm was ok. Petitioner agreed to this next appointment and
then left the clinic to return home. Petitioner was also given restrictions on her return to work. Petitioner
was able to return to work through December 1, 2014.

On December 1, 2014, Petitioner went to work and punched in at her usual time. Petitioner testified that
she worked that day until she was told by Juana Medina that it was almost time for her appointment.
Petitioner testified that she went to an office to meet with Sanchez to tell Sanchez that she was ready to
g0 to her appointment. Sanchez gave Petitioner a ride to Petitioner’s car, which was parked further away
in the company lot. Petitioner testified that after she got to her car, Petitioner was told by Sanchez to
follow her. Petitioner then proceeded to follow Sanchez out onto the road. On route to the Presence St.
Mary Clinic, Petitioner’s vehicle was struck by a truck.

Petitioner was subsequently taken by ambulance to Riverside Medical Center, where she underwent
extensive medical treatment for factures to her legs, her right arm, head injuries and internal organ
damage. She underwent multiple surgeries, followed by physical therapy. All of Petitioner’s medical
treatment was put through her husband’s group health insurance. She has not been released to return to
work as of the date of the last arbitration hearing and continues to recejve medical treatment. Petitioner
has complaints of pain, mostly in her right leg and foot, and also has problems with her memory.

On cross examination, Petitioner testified that she did not speak with Amy Hiser of human resources
about her left elbow injury. Petitioner denied that Amy Hiser was ever present when Petitioner discussed
her left elbow accident with Sanchez. Petitioner further testified that she knew how to get to the
Presence St. Mary clinic becanse she had treated there for 2 prior eye injury, and that Sanchez was going
with her to the appointment because Petitioner did not have anyone else who could translate for her on
December 1, 2014.

Nayeli Sanchez testified that on November 20, 2014, she worked for Respondent as a Human Resources
Associate. Part of her job involved translating for Spanish speaking employees, translating accident
reports and transporting injured employees. On November 24, 2014, Sanchez first spoke with Petitioner
about her November 20, 2014 elbow injury. Sanchez would also call medical providers to set up
appointments for injured employees, but she did not recall whether she called Presence St. Mary Clinic
for Petitioner’s visit on November 24, 2014. Sanchez explained that the Respondent’s policy regarding
where an injured employee can receive medical treatment is to ask the injured employee if there is a
medical provider they would like to see. Sanchez confirmed that she did not have the authority to deny
an employee’s choice of medical provider, nor did she tell employees that they have to go to any
particular medical provider. Sanchez indicated as an example that a typical medical provider chosen by
Respondent’s injured employees is Riverside Medical Center.

Sanchez confirmed that on November 24, 2014, she drove Petitioner in Sanchez’s car to her appointment
at Presence St. Mary Clinic, where she provided Spanish to English translation between the Petitioner
and the clinic’s staff, When told by the doctor that Petitioner was to have a follow up appointment,
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vehicle accident on her way to a follow-up medical appointment related to her November 20, 2014 work
injury, constitutes an accident arising out of and in the course of her employment with the Respondent.
The Arbitrator notes that the Illinois Supreme Court addressed this precise issue in the case of Lucigus
Lee v Industrial Commission (Tootsie Roll), 167 Il 2nd 77, Supreme Court of Illinois (]995)3 In that
case, the Supreme Court affirmed the denial of a claim made by an employee who was injured while
travelling to a follow-up medical appointment. In support of their decision, the Supreme Court
concluded that the claimant was not: 1) acting at the direction of his employer in going to an e'rnployer-
approved clinic; 2) performing an act incidental to an assigned duty of his employment; or 3) acting
pursuant to his duty of employment. The Court in Lucious Lee concluded that the claimant’s! subsequent
injuries sustained while attending a follow-up medical appointment did not arise out of and in'the course
of that claimant’s employment.

In the present case, the evidence is clear that the Petitioner was free to choose her medical provider and
was not directed to go the employer-approved clinic of Presence St. Mary Hospital. Petitioner’s
attendance at the follow-up medical visit on December 1, 2014 was also not an act incidental to an
assigned duty of her employment with Respondent. Finally, Petitioner was under no duty, stalutory or
otherwise to attend her follow-up appointment at the Presence St. Mary Clinic on December 1 ; 2014,
The testimony of all of Respondent’s witnesses are not rebutted with regard to the fact that th
Respondent exerted no control or direction of Petitioner's medical care. The fact that the Respondent
provided Petitioner with a translator for her medical appointments do not change the fact that the
Petitioner was free to go to any medical provider and was free to attend follow up appointmen#s knowing
that she would not be paid to attend those follow up visits. There was no evidence presented that
Petitioner was under any obligation or duty to attend her follow medical appointment or that such
attendance was incidental to any of her duties with Respondent. In light of this evidence and tlhe
governing case law, the Arbitrator concludes that the Petitioner’s motor vehicle accident on D?cember 1,
2014 was not an accident arising out of and in the course of Petitioner’s employment with Respondent.

2. Regarding the issue of causation, the Arbitrator finds that the Petitioner’s current condition'of ill being
is not causally related to her alleged work related accident. Other than an initial diagnosis of an elbow
contusion, there was no further evidence to show the Petitioner continued to suffer any disability to her
elbow. Furthermore, having found that the Petitioner's December 1, 2014 incident was not an'accident
covered under the Act, the Arbitrator further finds that December 1, 2014 incident was an intervening
incident, breaking any causation between Petitioner’s November 20, 2014 compensable accident and her
current condition of ill-being.

3. Based on the Arbitrator’s findings with respect to the issues of accident and causation, all other issues
are rendered moot.
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Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
SANGAMON (] PTD/Fatal denied
Modify fup| None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
TARA ALEXANDER,
Petitioner,
VS, NO: 15WC 04393

Respondent. 1 7 I ?J C C @ 2 8 4

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, causal connection and prospective medical care, and being advised of the facts and
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 1ll.Dec. 794
(1980).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds;

1. Petitioner has worked for the State for 15 years. She was a Collector at the time of
accident. She answers the phone all day taking collection calls. She types letters and
responds to correspondence, transcribes calls and drafts reports which require typing and
10 key entry. She works 8 to 4:30 Monday through Friday. She gets two 15 minute
breaks and a 30 minute lunch. On average she took 35 phone calls a day. On certain
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days she could take as many as 70 calls. She uses a headset, but does have to remove the
phone off of the receiver to field calls. She estimated that she types 90 percent of each
work day. When she is at her desk, her elbows are high consistently.

2. Prior to January of 2014 Petitioner was a Case Worker. Her job duties were similar to
those described above. She had a make-shift desk with mismatched tables. Her left arm
would sit more level back then, however, while her right arm was a little lower.

3. Petitioner first noticed pain in her right arm and hand in 2013. It became more consistent
in 2014 when she was at her desk more. She used a wrist splint for a month, but was told
to stop by Dr. Wottowa if it was not helping. She wore it all day and slept with it on.

4. Dr. Wottowa is a board certified orthopedic surgeon. He testified via deposition that,
upon examining Petitioner, he initially suggested ergonomic adjustments to Petitioner’s
work station in order to decrease the angle of her elbow. He stated that the angle could
potentially cause nerve irritation, and that extended flexion could lead to cubital tunnel
syndrome. He recommended Petitioner raise her seat height and lower her keyboard so
her elbow will not be as flexed as it has been. He opined that Petitioner’s cubital tunnel
syndrome may have been aggravated by her work duties.

5. Petitioner began noticing more pain, and sought treatment on January 5, 2015, Her
physician told her to adjust her work station. However, this was not possible based on
the setup of her work station. She underwent an EMG on January 13", Two weeks later
she was recommended for surgery for her right carpal cubital tunnels.

6. On January 28, 2015 Petitioner noticed even more pain with her right arm and began
dropping things due to finger numbness. Her symptoms progressed throughout the work
day, but did not progress when she was at home. She reported the injury to her
supervisor on February 5, 2015.

7. Dr. Emanuel (Respondent’s §12 examiner) is also a board certified orthopedic surgeon
who examined Petitioner. The exam revealed signs of ulnar nerve neuritis at the elbow
and very mild carpal tunnel on the right. Dr. Emanuel attempted to relate Petitioner’s
potential cubital tunnel to her answering the phone, but stated that she would have to
answer 50-60 calls daily in order to develop cubital tunnel. Dr. Emanuel stated that
doing so would cause flexion and extension.

8. Dr. Emanuel opined that, although Petitioner’s cubital tunnel was not work-related, he
did agree with the cubital tunnel surgery recommendation.

The Commission affirms the Arbitrator’s finding of no accident or causal connection with
respect to Petitioner’s carpal tunnel syndrome. However, the Commission reverses the
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Arbitrator’s finding of no causal connection to Petitioner’s cubital tunnel syndrome. Dr.
Emanuel indicated that Petitioner’s phone answering frequency did not rise to the level
necessary to cause cubital tunnel syndrome. However, Dr. Wottowa’s causal connection
opinion was not related to Petitioner answering phones, but to the constant flexion of her
elbow while at her work desk. Respondent relied upon the opinion of Dr. Emanuel, but
failed to rebut the opinion of Dr. Wottowa.

Accordingly, the Commission hereby modifies the Arbitrator’s causal connection ruling,
and finds causal connection with respect to Petitioner’s cubital tunnel syndrome condition.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s cubital tunnel
syndrome is causally related to her work duties.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is liable for all
reasonable and necessary medical expenses related to Petitioner’s cubital tunnel surgery and
recovery under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $20,000.00. The party commencing the pdings for review in the Circuit Court
. )

shall file with the Commission a Notice of Intent to F r Reviov ?Circuit Court.

paTED:  MAY & - 207
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On 7/15/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.39% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

1727 LAW OFFICES OF MARK N LEE
KEVIN J MORRISON

1101 5 SECOND ST

SPRINGFIELD, IL 62704

4993 ASSISTANT ATTORNEY GENERAL
AMY S OXLEY

500 S SECOND ST

SPRINGFILED, IL 62706

0498 STATE OF ILLINQIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

0502 STATE EMPLOYEES RETIREMENT
2101 S VETERANS PARKWAY

PO BOX 19255 CERTIFIED a5 & true and comact copy
SPRINGFIELD, IL 62794-9255 pursuant to 620 ILCS 30514

|
1745 DEPT OF HUMAN SERVICES JuL 15 2018
BUREAU OF RISK MANAGEMENT

PO BOX 19208
SPRINGFIELD, IL 62794-8208




STATE OF ILLINOIS ) [:l Injured Workers’ Benefit Fund (§4(d))
)SS. || Rate Adjustment Fund (§8(2))
COUNTY OF Sangamon ) [ ] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Tara Alexander Case # 15 WC 004393

Employee/Petitioner

v Consolidated cases: N/A

State of lllinois - DHS

EmplpeaRepondent 17IWCCO284

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Springfield, on May 24, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

e momEpUOWP

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for ail reasonable and necessary medical services?

Is Petitioner entitled to any prospective medical care?

7S

L. [ ] What temporary benefits are in dispute?
] TPD [[] Maintenance JTTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |:| Other

[CArbDleci¥(b) /10 100 W. Randolph Street #8-200 Chicago. IL 60601 312/814-6611 Tollfree §66/352-3033  Web site: www.iwce.il.gov
Downstate offices: Collinsville 618/346-34350  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/783-7084
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On the date of accident, 1/28/2015, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent,

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $65,598.00; the average weekly wage was $1,261.50.
On the date of accident, Petitioner was 42 years of age, married with 3 dependent children.

Respondent /as paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a general credit for any medical bills paid by its group medical plan for which credit is
allowed under Section 8(j) of the Act.

ORDER

Petitioner failed to prove she sustained an accident on January 28, 2015 that arose out of and in the course of her
employment with Respondent or that her current condition of ill-being in her right hand/wrist and arm is
causally connected to her accident. Petitioner’s claim for benefits and compensation is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Pltsir o oo™ July 12, 2016
Signatufe of Arbitrator  ~ Date
ICArbDeci9(b)
JUL 15 2016
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Tara Alexander v. State of [Itinois — DHS, [5 WC 004393 (19(b})

Findings of Fact and Conclusions of Law

The Arbitrator finds:

—

Petitioner began working for the State of Illinois on April 2, 2001 as a Department of Rehabilitation
Office Associate, a position she held until June 16, 2006. (PX 2)

Petitioner worked for Respondent as a Human Service Caseworker from June 16, 2006 to January 14,
2014. (PX 2)

Petitioner was promoted to an Executive I with Respondent on January 15, 2014. For the first couple of
weeks Petitioner was involved in training and transcribing (PX 2; RX 3)

Petitioner took 564 calls for the month of February of 2014 (an average of 31.3 calls/day).

Petitioner took 662 calls for the month of March of 2014 (an average of 31.5 calls/day). (RX 3)

Petitioner took 457 calls for the month of April of 2014 (an average of 20.8 calls/day). (RX 3)

Petitioner took 387 calls for the month of May of 2014 (an average of 18.4 calls/day). (RX 3)

Petitioner took 318 calls for the month of June of 2014 (an average of 15.1 calls/day). (RX 3)

Petitioner took 291 calls for the month of July of 2014 (an average of 13.2 calls/day). (RX 3)

Petitioner took 216 calls for the month of August of 2014 (an average of 10.3 calls/day). (RX 3)
Petitioner took 276 calls for the month of September of 2014 (an average of 13.1 calls/day). (RX 3)
Petitioner took 257 calls for the month of October of 2014 (an average of 11.7 calls/day). (RX 3)
Petitioner took 192 calls for the month of November of 2014 (an average of 12 calls/day). (RX 3)
Petitioner took 223 calls for the month of December of 2014 (an average of 10.1 calls/day). (RX 3)
Petitioner took 236 calls for the month of January of 2015 (an average of 11.8 calls/day). (RX 3)

On January 5, 2015, Petitioner had an office visit with Dr. Christopher Wottowa. She had been referred
by her primary care physician, Dr. Michael Comerford, who received a copy of the office note.
Petitioner’s history included a diagnosis of hypertension. Petitioner reported that for the past year or so
she had been experiencing numbness and tingling to her right 5™ digit and, occasionally, the right 4
digit. Dr. Wottowa noted that it bothered her with writing as she typed all day and when at her work
station typing and answering the phone, her symptoms would progressively worsen as the day went on.

Dr. Wottowa advised her to change her work station so that her elbow would not be as flexed as it has
been and to move her phone to the opposite side so she wouldn’t have to move her elbow a lot to answer
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the phone. Petitioner also reported that she experienced symptoms at home as well and at night,
occasionally waking her up. Petitioner felt her hand was clumsy and weak and that she was dropping
things. She denied any symptoms of numbness or tingling to her thumb, index, or long fingers. Petitioner
was noted to have three children and denied any symptoms while pregnant with the children. Dr.
Wottowa performed a physical examination noting she had a fairly classic history and presentation for
cubital tunnel syndrome but he saw no evidence of carpal tunnel syndrome. She denied any symptoms on
the left hand. Dr. Wottowa recommended nerve conduction studies with Dr. Gelber and changes to her
work station. (PX 5)

An EMG/nerve conduction study was performed on January 13, 2015, Petitioner gave a one year history
of numbness and tingling primarily involving the 4" and 5% fingers of the right hand. Testing was done as
ulnar neuropathy was suspected. Testing results reflected mild right carpal tunnel syndrome and mild
right cubital tunnel syndrome. (PX 4)

Petitioner returned to see Dr. Wottowa on January 28, 2015. At that time, they reviewed Dr. Gelber’s
findings. Dr. Wottowa recommended that Petitioner proceed with a surgical release for her carpal and
cubital tunnel syndrome. Petitioner decided not to proceed with surgery at that time because her daughter
was undergoing knee surgery and her husband had severe carpal tunnel syndrome and needed to undergo
surgery first. (PX 5)

On February 5, 2015 a Tristar Workers’ Compensation Employee’s Notice of Injury form was completed.
In it Petitioner indicated that she had reported her injury to her supervisor, Chuck Peek, on February 2,
2015. Petitioner further attributed her injury to her “hands, amm, and elbow” as stemming from repetitive
typing, answering the phone, and the ergonomics of her work station. She indicated that the pain
increased throughout her day after typing and answering the phone, her hand would go numb and she
finally had to seek treatment. (PX 1)

On February 6, 2015 Petitioner signed her Application for Adjustment of Claim alleging that she
sustained repetitive trauma resulting in carpal tunnel syndrome. (AX 2)

On March 2, 2015 Petitioner typed up a job description. She indicated that she began working for the
State of Illinois in April of 2001 and underwent several promotions first becoming a Human Service
Caseworker in June of 2006 and then becoming an Executive [ as of January 15, 2014. In total, she had
worked for the State of Illinois fourteen years. According to Petitioner all three jobs consisted of clerical
duties, answering the phone, filing, stuffing envelopes, typing and some hand writing. As of March 2,
2015 Petitioner was working 8:00 — 4:30, Monday through Friday with a fifteen minute break in the
morning, half an hour lunch, and a fifteen minute afternoon break. She was currently working about ten
hours of weekly overtime. As an Executive I Petitioner answers phones (3-70/day), returned phone calls
(varying number), responds to mail inquiries in a typed letter format, prints off letters and envelopes and
stuffs them, enters calls and letters into a system , uses a 10 key calculator to figure payment plans for
clients. Petitioner noted she was right hand dominant and performed the bulk of her duties with her right
hand but had been trying to use her left hand more and more. (PX 2)

On August 20, 2015, Petitioner attended a Section 12 examination at the request of Respondent

performed by Dr. James Emanuel of Parkcrest Orthopedics. (RX 1) Petitioner provided her work history

and medical history to Dr. Emanuel. She indicated that her job consists of primarily answering phones.

She stated that her elbows did not rest on any type of arm rest and her hands were away from her body

with her elbow flexed at 90 degrees while typing. (RX 1, p. 1) On examination, Petitioner was described
4
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as obese and having a “shallow” cubital tunnel. Dr. Emanuel diagnosed Petitioner with cubital tunnel
syndrome and carpal tunnel syndrome. Dr. Emanuel also reviewed Petitioner’s medical records,
including a note from December 5, 2014 which indicated that Petitioner had two years of progressive
right wrist pain, a weight gain of 70 pounds, hypertension, vitamin B12 deficiency and iron deficiency.
(RX 1, p. 2) Dr. Emanuel found no causal connection between Petitioner’s carpal and cubital tunnel
syndromes and her work activities. He indicated that Petitioner’s pre-existing conditions of obesity,
being female, and malabsorption syndrome were related to her carpal and cubital tunnel syndromes. He
recommended conservative treatment with night splints for the wrist and the elbow before any surgical
intervention. (RX 1, p. 3)

The deposition of Dr. Christopher Wottowa was taken on October 5, 2015. Dr. Wottowa is a board
certified orthopedic surgeon. (PX 5, p.5). Dr. Wottowa’s testimony was consistent with his treatment
notes of Petitioner. Dr. Wottowa testified that he initially recommended some ergonomic changes to
Petitioner’s work station as raising up her seat and lowering her keyboard could make her elbow extend
more and flex less. Dr. Wottowa explained that elbow flexion causes the nerve to become irritated and
occurs when bending the elbow (as when reaching you hand up to your face). Extension is when one puts
the hand away from the face. He felt if Petitioner’s seat was higher and the keyboard lower she would not
have to extend her elbow towards her face; rather it would extend down towards her knee. He further
explained that one of the provocative factors for cubital tunnel syndrome is the extended flexion. The
flexion of the elbow is less an aggravating factor for carpal tunnel syndrome. (PX 5, pp. 8-9) With regard
to the wrist and carpal tunnel syndrome one is looking for a combination of wrist flexion or extension
extremes combined with forceful grip. He testified “So not necessarily with keyboard use but with more
industrial environment where your wrist is flexed and you are gripping firmly.” (PX 5, p. 10) He testified
that there has been no study linking keyboard use to carpal tunnel syndrome. (PX 5, pp. 10-11) He has,
however, seen situations where a person has carpal tunnel syndrome and the symptoms are so bad that
they get worse with a keyboard. (PX 5, p. 11)

Dr. Wottowa testified that if Petitioner wished to proceed with surgery that would be reasonable. (PX 5,
p. 14) He also agreed that more conservative care was an option. (PX 5, p. 14)

Dr. Wottowa was shown photographs of Petitioner’s work station. Based upon the photographs he felt
Petitioner’s elbows were somewhat flexed when sitting at her keyboard and her wrists were slightly
extended. He noted he had no information on the frequency of activities shown in the photos. (PX 5, p.
16)

After listening to a hypothetical regarding Petitioner’s job duties including the fact she worked 8:00 a.m
to 4:30 p.m. with two 15 minute breaks and a one hour lunch break, that all of her jobs since going to
work for Respondent had involved clerical duties, answering the phone, filing, stuffing envelopes, typing
throughout the day, and manually writing, and that as an Executive I she answered the phone up to 70
calls per day, returned phone calls, responded to mail inquiries in a typed letter format, printed letters and
envelopes and stuffed them, and that she was currently working overtime involving using a ten-key
function to her right to figure clients’ payment plans (and that comprised a large part of her day) Dr.
Wottowa testified that Petitioner’s cubital tunnel syndrome may have been aggravated by her work
duties. (PX 5, pp. 17- 22) He explained that causation has to be determined on a person to person basis
but her main complaint to the doctor was that her symptoms were worse when she was at work and if her
elbow was in a flexed position it would aggravate it. He did not believe that her job duties caused or
aggravated her carpal tunnel syndrome. (PX 5, pp. 20-21)
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Dr. Wottowa testified that Petitioner had certain risk factors for carpal and cubital tunnel syndrome, Dr.
Wottowa indicated that carpal tunnel syndrome has multiple causes and risk factors. (PX 5, p. 23)
Petitioner had risk factors of hypertension, obesity, iron deficiency and B12 deficiency. (PX 5, pp. 24-25)
(PX 5, pp. 23 — 26) He further testified that he did not know if the “aggravation” made Petitioner’s
cubital tunnel permanently worsen, as it could be only a temporary increase in her symptoms. (PX 5, p.
26-27)

Dr. Wottowa also acknowledged that Petitioner did not provide him with a detailed description of her job
duties, just a “rough sketch.” (PX 5, pp. 27-28) Dr. Wottowa further opined that if Petitioner was using
a headset and only had to pick up the phone receiver and set it immediately back down answering the
phone would not be an aggravating factor in the development of her cubital tunnel syndrome. (PX 5, p.
28)

Dr. Wottowa admitted that Petitioner did not show signs of carpal tunnel syndrome during his physical
examination and the only reason he was recommending a carpal tunnel release was because it could be
performed at the same time as the cubital tunnel release. (PX 5, pp. 28-29})

Dr. Wottowa confirmed that Petitioner also had symptoms of carpal and cubital tunnel syndrome while at
home and that there could be activities that she performed at home which caused or aggravated her
conditions. (PX 5, pp. 29-30)

The deposition of Dr. Emanuel was taken on October 19, 2015. (RX 2) Dr. Emanuel is a board certified
orthopedic surgeon. (RX 2, p. 7) Dr. Emanuel’s testimony was consistent with his report. He testified
that Petitioner provided him with a history of a gradual onset of numbness and tingling in her hand for
about three years prior to the date of the examination. She complained of dropping things especially
around Thanksgiving of 2014. Since then she had experienced multiple episodes of dropping things. She
had no complaints regarding her left hand. (RX 2, pp. 1-11)

On physical examination he noted Petitioner had a very shallow cubital tunnel and her nerve was easily
palpated and prominent. Phalen’s testing and Tinel’s testing was positive at the elbow. He testified that
Petitioner described her job as primarily requiring her to answer phones using a headset. She would use
her right hand on the computer, using the ten key portion of her computer. She typed with both hands.
Her elbows did not rest on any type of armrest and her hands were away from her body with the elbow
flexed at ninety degrees while typing. He felt she had signs of ulnar nerve neuritis at the elbow and very
mild carpal tunnel syndrome, both limited to the right extremity. (RX 2, pp. 11 -13)

Dr. Emanuel testified that there was no causal connection between Petitioner’s job duties and her carpal
and cubital tunnel syndromes. He opined that Petitioner had pre-existing risk factors for the development
of carpal tunnel syndrome, including obesity, female gender, and malabsorption syndrome. He further
explained that there are no peer-reviewed studies that causally relate carpal tunnel syndrome to typing
and stated that typing would not cause cubital tunnel as it would be impossible to type in a manner which
would place pressure on the ulnar nerve. (RX 2, pp. 13- 16)

After reviewing photographs of Petitioner’s workstation, Dr. Emanuel did not change his opinion
regarding causation. (RX 2, p. 17} Dr. Emanuel did acknowledge that if Petitioner was answering the
phone 50 to 60 times per day, that activity could be repetitive enough to aggravate her cubital tunnel
syndrome. (RX 2, p. 17) The following exchange occurred:
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0. Now you mentioned repetitive elbow flexion and extension as a cause for cubital tunnel, If Ms. Alexander
was picking up the phone and answering it up to 50-60 times a day, do you believe that would cause or
aggravate carpal tunnel or cubital tunnel?

A. That could. It could aggravate it.

O. Now would that aggravation be because she is holding the phone to her ear?

A. No. It would be the repetitive flexion and extension.

Q. How many times a day would you say would be, like, a threshold? How many times a day would be enough
to aggravate the condition?

A. I think, you know, a hundred times, two hundred times a day would be, I think, considered repetitive.

Q. Okay. Anything under that, you wouldn’t consider repetitive?

A. You kmow, there’s no magic number. But I would say, you know, two or three times an hour is not repetitive.
Q. Okay.

A. Twenty times, 15, 20 times could be considered repetitive.

(RX2-pg. 17-18)

Dr. Fmanuel recommended conservative treatment in the form of braces for the wrist and elbow for six
weeks to see if there was any improvement. If no improvement, he would then recommend surgery. (RX
2, pp. 18, 25) Dr. Emanuel further testified that he provided an impairment rating of zero percent due to
lack of causation. (RX 2, p. 19)

On cross-examination Dr. Emanuel acknowledged that Petitioner had a shallow cubital tunnel, which is
where the nerve travels, and that a shallow nerve can be more easily aggravated or irritated than a less
shallow one. When asked if an individual with a shallow nerve would possibly require less repetitive
activity to replicate symptoms, Dr. Emanuel replied that he felt such an individual would be more
susceptible to direct contact than repetitive motion. (RX 2, pp. 19-20, 23) He also did not believe that the
ergonomics of one’s work station was something to be considered in addressing causation/aggravating
but added he would probably need more detailed information as to the specifics. He felt that if Petitioner
were in a small cubicle and hitting her elbow against something all the time, it might be; however, if it
was the actual position of the elbow and doing data entry, he did not think it would be a contributing
factor. He did not feel that a drop down keyboard would make any difference because he simply didn’t
believe clerical work caused either carpal or cubital tunnel syndrome. (RX 2, pp. 21-22)

On further cross-examination Dr. Emanuel returned to the subject of the number of times one might be
answering the phone and while he though 100 to 200 times a day could possibly be repetitive enough to
aggravate a cubital tunnel syndrome, he acknowledged that no one had studied the issue and it “certainly
could be different for different people.” (RX 2, p. 22) He had no way of telling how many times one
would do that to cause cubital tunnel syndrome. (RX 2, p. 22)

Dr. Emanuel also explained that a person with a shallow nerve would be almost less irritated with flexion
and extension because it’s the nerve located more deeply within the tunnel which is more angled. (RX 2,
p. 23) He also testified that if Petitioner placed her elbow on the desk after picking up the phone that
would not be direct contact of the elbow/ulnar nerve. (RX 2, p. 24)

Dr. Emanuel also testified that if Dr. Wottowa had attempted conservative treatment (cock-up splints)
and it failed, surgery would not be unreasonable. (RX 2, pp. 24-25)

On redirect examination Dr. Emanuel testified that if Petitioner wore a headset to answer the phone it
would change his opinion regarding the act of reaching for the phone constituting an aggravating factor,
7
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explaining that he didn’t know how she activated her headset other than pushing a button on the
telephone receiver but it’s not quite the same as reaching for a handset, back and forth. (RX 2, pp. 25-26)

On further cross-examination Dr. Emanuel acknowledged that if Petitioner was answering “back and
forth with a headset” on a telephone 100 to 300 times that could aggravate cubital tunnel syndrome. (RX
2, p. 26)

Petitioner’s case proceeded to arbitration on May 24, 2016. Petitioner was the sole witness at the 19(b)
hearing. The disputed issues were: accident; causal connection; medical bills; and prospective medical
care. At the time of trial Petitioner amended her Application for Adjustment of Claim to allege right
carpal tunnel syndrome and right cubital tunnel syndrome. (AX 2)

Petitioner testified that she has worked for the State of Illinois for fifteen years. Petitioner is currently
employed as an Executive [ for the Bureau of Collections at DHS. Petitioner became an Executive I in
January 2014. Prior to that, Petitioner worked as a human service case worker. As a Human Service
Case Worker, Petitioner’s job duties were similar to her duties as an Executive I, but she also met with
clients one-on-one,

Petitioner testified that as an Executive I she is basically “a collector.” Petitioner testified that she
answers collection telephone calls, speaks with customers, types letters, responds to correspondence,
transcribes phone calls, and prepares reports. Petitioner testified that she answered an average of 35
phone calls per day; however some days she did not answer the phone at all. Petitioner wears a headset
while using the phone and answers phone calls by picking the phone receiver off the hook and placing it
on the table next to the phone. She described a “back and forth” motion with her right hand.(RX 3)

Petitioner testified that 90% of her day at work is spent typing. Petitioner testified that her hands are
above a 90 degree angle when she types because her elbows hit her armchair rests. Petitioner testified that
the letters that she types are mostly form letters, where she inserts the appropriate information. Petitioner
testified that she tries to work on letters in between telephone calls.

Petitioner worked from 8:00 A.M. to 4:30 P.M. Monday through Friday, with two-fifteen minute breaks
and a half-hour lunch each day.

Petitioner’s Exhibit 3 contains photographs of Petitioner’s workstation. Petitioner’s Exhibit 3A shows
Petitioner typing at her workstation. Petitioner’s Exhibit 3B shows Petitioner stapling a phone script.
Petitioner’s Exhibit 3C shows Petitioner answering the phone. Petitioner’s Exhibit 3D shows Petitioner
typing on the ten-key portion of her keyboard. The photographs in Petitioner’s Exhibit 3A and 3D show
Petitioner’s hands in a neutral position and her arms not resting on the armrests while typing. Petitioner
testified that her keyboard sits on top of her work station because her desk is too low and the keyboard
couldn’t be placed below it or she would hit it with her knees.

Petitioner identified PX 2 as a fairly accurate job description that she prepared.

Petitioner testified that she is currently 5 foot, 8 inches tall and weighs 264 pounds. In January 2015,
Petitioner weighed approximately 250 pounds. Petitioner denied being diagnosed with high blood
pressure. Petitioner was diagnosed with B12 and iron deficiencies 12 years ago, following her gastric
bypass surgery.
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Petitioner testified that in January of 2015, she began experiencing more pain in her right arm and had
finger numbness. Petitioner testified that she noticed the symptoms progress throughout the day at work,
but did not notice an increase in symptoms at home.

Petitioner testified that she was given a wrist splint before she saw Dr. Wottowa by her primary care
physician, Dr. Comerford. She testified that she wore it for a month, but it did not help her symptoms.

Petitioner testified that on February 5, 2015, she reported her injury to her supervisor, Chuck Peek.
Petitioner also testified that some adjustments were made to her work station after her January 5, 2015
visit with Dr. Wottowa.

Petitioner has not yet undergone the surgery recommended by Dr. Wottowa.

On cross-examination Petitioner acknowledged the use of a headset since January of 2014. Petitioner also
acknowledged being diagnosed with both an iron and B-12 deficiency about twelve years ago.

Petitioner believed she started having problems with her right arm and hand in 2013. It was “hit or miss”
but in 2014 when she was at her desk more and doing more typing it became more consistent.

While Petitioner didn’t experience any symptoms at home on a regular basis she acknowledged having
some symptoms when doing her hair or cooking at home.

Petitioner acknowledged getting a wrist splint from Dr. Comerford but it didn’t help. She tried it for
about a month.

RX 3 is a summary of Petitioner’s phone calls. Between February 1, 2014 and January 31, 2015
Petitioner completed 4, 079 calls. (RX 3)

The Arbitrator concludes:

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
F. Ts Petitioner's current condition of ill-being causally related to the injury?

Petitioner has failed to prove by a preponderance of the credible evidence that she sustained an accidental
injury to her right hand and right arm due to repetitive work activities that arose out of and in the course
of her employment by Respondent and manifested itself on January 28, 2015. The Arbitrator also finds
Petitioner has failed to prove by a preponderance of evidence that her current conditions of ill-being in
her right upper extremity is causally related to her injury.

Generally, repetitive trauma cases are compensable as accidental injuries under the Illinois Workers’
Compensation Act. In Peoria County Belwood Nursing Home v. Industrial Commission, the Illinois Supreme
Court held that “the purpose behind Workers’ Compensation Act is best serviced by allowing compensation in a
case...where an injury has been shown to be caused by the performance of the claimant’s job and has developed
gradually over a period of time, without requiring complete dysfunction.” 115 111.2d 524, 529, 505 N.E.2d 1026,
1028 (11l. 1987). In a repetitive trauma case, it is imperative that the employee place into evidence specific and
detailed information concerning the employee’s work activities, including the frequency, duration, and manner
of performing these activities. It is also important that the medical experts have a detailed and accurate
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understanding of the employee’s work activities. It is axiomatic that the unique facts of each case must be
closely scrutinized in a repetitive trauma case.

Petitioner’s job duties consist of being a collector of funds for Respondent. She would respond to telephone
calls, transcribe messages, prepare form letters, and prepare reports. While Petitioner testified that she spent
90% of her day typing, her testimony regarding her various job duties seems to contradict this statement. On the
issue of causation herein, Petitioner relied upon the opinions of Dr. Wottowa, her treating physician. The
strength of his causation opinions depends upon the accuracy of Petitioner’s job duties as understood by him.

Dr. Wottowa clearly and concisely testified that Petitioner’s right carpal tunnel syndrome was not caused or
aggravated by her job duties for Respondent.

With regard to her right elbow, Dr. Wottowa essentially provided two opinions that differed based upon the
manner in which Petitioner answered the phone while working. Petitioner performed several tasks for her
employer over the course of the day. While she focused on the repetitive nature of all these tasks, her treating
doctor, Dr. Wottowa, focused his expert opinions on the one activity that potentially involved flexion of her
right elbow — answering the phone. Dr. Wottowa indicated that Petitioner’s work duties could have aggravated
her cubital tunnel syndrome if she was in a position where she had her elbow flexed or irritated the nerve. Dr.
Wottowa testified that since Petitioner had her phone conversations on a headset, the action of taking phone
calls would not have aggravated her cubital tunnel syndrome. Based upon the evidence presented at arbitration,
Petitioner used a headset. Thus, based upon the manner in which Petitioner answered the phone Dr. Wottowa
would not find causation for her cubital tunnel syndrome.

Even if the issue of the manner in which Petitioner answered the phone and used her headset was set aside, both
Dr. Wottowa and Dr. Emanuel were misled by Petitioner regarding the number of telephone calls she handled
per day. Dr. Emanuel stated that Petitioner’s work duties did not cause or aggravate her cubital tunnel
syndrome. While he testified that answering more than 100 phone calls per day could aggravate Petitioner’s
cubital tunnel syndrome and that 15 — 20 calls per day “might” be repetitive, the latter was not definitive or
specific to Petitioner’s case. It was Dr. Wottawa’s understanding, based upon Petitioner’s history to him, that
she answered the telephone up to seventy times a day. None of the evidence provided by Petitioner or
Respondent indicates that Petitioner would make or receive 100 phone calls per day, as Petitioner testified that
she averaged 35 phone calls per day, while Respondent’s phone data (RX 3) indicates that Petitioner averaged
between 10 to 31 phone calls per day, depending on the month. This would amount to between 1.26 and 3.9
phones calls per day which, to this Arbitrator, seems relatively little in terms of frequency.

Given the totality of the evidence, the Arbitrator concludes that Petitioner’s cubital tunnel syndrome did not
arise out of or in the course of her employment with Respondent.

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

Having found Petitioner has failed to prove by a preponderance of the credible evidence that she sustained
injuries to her right hand and right arm due to repetitive work activities that arose out of and in the course of her
employment by Respondent and failed to prove by a preponderance of the credible evidence that her current
condition of ill-being as it relates to her right hand and right arm is causally related to the alleged accident, the
Arbitrator finds these remaining issues moot.
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Petitioner’s claim for compensation is denied and no benefits are awarded.

***#*********************************************************_***************************
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Page 1 of 5
STATE OF ILLINOIS ) D Affirm and adopt D Injured Workers’ Benefit Fund (§4(d))
) SS. I:l Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e}18)
[ ] pTD/Fatal denied
Modify D None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

EDITH ROBINSON,

Petitioner, l 7 I W C C @ 2 8 5
VS. NO: 11 WC11714
SOLO CUP COMPANY,

Respondent.

DECISION AND OPINION ON REVIEW

Respondent appeals the January 6, 2016 Section 19(b) Decision of Arbitrator Simpson
finding that Respondent shall pay the reasonable and necessary expenses incurred for prospective
medical care recommended by Dr. Treister pursuant to Sections 8(a) and 8.2 of the Act and that
Respondent shall pay for temporary total disability benefits from February 22, 2011 through July
29, 2013 as provided in Section 8(b) of the Act. Respondent additionally seeks a determination
on permanent partial disability.

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary total
disability, prospective medical and permanent partial disability, and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

The parties stipulated to accident. Petitioner testified that on February 21, 2011 she was
working as a leader helping pack plastic cups in a plastic bag and the bags into a box. While
working, Petitioner was bending down with her back turned when she felt something drop on
her, “like six boxes which pushed her.” Petitioner testified that the boxes weighed about 50
pounds and had fallen from a “fork lifter.” Petitioner testified 60 boxes fell and she was struck
on her leg and her knee when they fell. She fell face down to the ground. (T, pp. 18-22)



11 WC11714

Page 2 of 5 171WCC@285

Petitioner first treated at Holy Cross Hospital, then at Excel Occupational Health Clinic.
(Px1, Px2) Petitioner testified that she chose to treat with her primary care physician, Dr. Wanda
Elliot-Pearson rather than continue at Excel. (T, p. 27)

Dr. Elliot-Pearson referred Petitioner for a left knee MR1 which was done at Advocate
Trinity Hospital on March 5, 2011. (Px3, p. 24). Dr. Elliot-Pearson also referred Petitioner to
Dr. Richard Egwele, an orthopedist, on March 18, 2011. (T, pp. 12, 27, Px3, p. 45)

Dr. Egwele’s March 21, 2011 Worker’s Compensation processing form documents
Petitioner’s history of having x-rays and an MRI of her left knee that were unremarkable. (Px3,

p. 19)

On June 22, 2011 the therapist at Maximum Rehabilitation noted in the Assessment
Narrative that “the patient demonstrates inconsistent efforts during strengthening exercises and
progression of exercise has been slow due to low endurance and complaints of pain from the
patient.” (Px3, p. 13)

Dr. Egwele released the Petitioner to regular work June 22, 2011. (Px4, p.33) Petitioner
testified she tried to return to work July 22, 2011 and never worked since. (T, pp. 29-32)

Dr. Egwele continued to treat Petitioner through September 2, 2011. At his last
examination he noted she had Genu Valgum deformity, that she had full ROM and was
uncomfortable in hyperflexion. Dr. Egwele noted that she limped greatly though came in
without aids. Her quad strength was 12U on the left and 27U on the right. Peripheral N-V
function was okay. She had no edema or popliteal fullness. He recommended a second opinion
per her PCP’s choice. (Px4, p. 43)

Petitioner testified that she returned to Dr. Elliott-Pearson, her primary care physician,
and was then referred to Dr. Dilella, from Bone & Joint Physicians for a second opinion. (T, p.
32) She saw Dr. Dilella the first time on September 30, 2011. Dr. Dilella noted in his Plan that
he could not correlate her disability and continued pain based on the findings in her MRI scan
from March. (Px6, p. 11) He recommended a repeat MRI scan of the left knee which was done
on October 24, 2011.

At Petitioner’s final evaluation at Maximum Rehabilitation on October 5, 2011, her pain
in her left knee was rated at 1-2/10 at best, 3-4/10 at worst and was noted to have improved. Her
functional activity index from September 6, 2011 to re-evaluation on October 5, 2011 showed
areas of improvement in exercise and walking. Work hardening was recommended. (Px5, p. 3)

On October 28, 2011, Dr. Dilella recommended pursuing conservative treatment based on
the degenerative nature of the MRI findings. He gave Petitioner an injection of Lidocaine and
Depomedrol in her left knee and prescribed one month of therapy. (Px6, p.8) Dr. Dilella saw
Petitioner again on December 9, 2011 when he noted she had simply not progressed in her
recovery. Dr. Dilella noted an IME was scheduled and deferred treatment pending results
thereof. (Px6, p. 7).
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Dr. Dilella saw Petitioner again on January 13, 2012, She was still reporting pain and
that she was unable to perform her normal work duties. He reviewed the second IME authored
by Dr. Bernard Bach from Rush and agreed that the patient’s symptoms were simply not
consistent with any of her radiographs or physical exam findings. Dr. Dilella determined that
Petitioner should undergo a functional capacity evaluation (FCE) to determine validity of her
effort and to set further work restrictions. (Px6, p. 6)

Petitioner underwent the FCE on February 1, 2012. The physical demand level (PDL) of
her job as a packer was classified within the Sedentary-Light PDL.  During the FCE, the
Petitioner demonstrated the ability to perform 83.8% of the physical demands of her job as a
Packer. She demonstrated the physical capabilities and tolerance function at the Sedentary-Light
PDL. The therapist recommended daily work conditioning to increase Petitioner’s overall

physical capabilities and tolerance in the areas of walking and standing tolerance. (Px6, pp. 30-
45)

Dr. Dilella reviewed the results of the FCE and provided her a prescription for the work
conditioning. (Px6, p. 5} When Dr. Dilella saw Petitioner again on April 6, 2012 he noted that
Petitioner reported that she was unable to tolerate the work conditioning. Dr. Dilella agreed with
Dr. Bach, the Respondent’s Section 12 examiner, that the Petitioner may be magnifying her
symptoms regarding her knee. He opined that the previous MRI of her left knee did not, in his
opinion, reveal any significant pathology to justify this amount of continued pain. He advised
her to seek an additional opinion regarding her subjective left knee pain. (Px6, p.4)

The Respondent terminated Petitioner’s TTD benefits on May 25, 2012 after Dr. Dilella’s
last office note.

The Petitioner was examined by Dr. Michael Treister, at Treister Orthopaedic Services,
Ltd., at the request of her attorney. Dr. Treister authored a letter on June 22, 2012 addressed to
Petitioner’s attorney. He noted that x-rays taken at the emergency room of Holy Cross Hospital
were basically normal except for a tiny oval bone density at the insertion of the anterior cruciate
ligament which was felt to be old. (Px7, Depx2, p.2) Dr. Treister testified that he reviewed the
first March 5, 2011 left knee MRI. (Px7, DepT pp. 8, 9) Dr. Treister opined that Dr. Egwele’s
opinion that the first MRI of Petitioner’s left knee showed no evidence of internal derangement
was “absolutely and totally incorrect.” (Px7, DepT, p. 11)

Dr. Treister testified he reviewed a report from a second left knee MRI dated June 15,
2011 which was reported as normal but he had not reviewed the actual MRI. Dr. Treister
thought that was highly unlikely as another MRI made shortly thereafter showed all kinds of
pathology basically identical to that seen on the first MRI except for the additional deterioration
of the patellofemoral joint. (Px7, DepT, p. 13, 28, 29) Dr. Treister testified that he reviewed the
October 24, 2011 MRI. (Px7, DepT, pp. 15-16) Dr. Treister opined that the most recent MRI
showed extensive medial meniscal tearing, lateral meniscal tearing, and advanced
chondromalacia—cartilage deterioration in the knee—not present on the earlier study. (Px7,
DepT, p. 16)
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Dr. Treister recommended a bone scan and an EMG/NCV and a psychological or
psychiatric evaluation prior to the performance of any surgical procedure. (Px7, Depx2, p. 9) Dr.
Treister testified that he thought Petitioner “might clearly be exaggerating some, but 1 thought it
was her persona. 1 didn’t think it was because of this incident. 1 think she was just very
dramatic.” (Px7, p. DepT, pp. 56-57) Dr. Treister did not know Petitioner’s job description, if
she had work hardening or whether or not she had underwent a FCE. (Px7, DepT, pp. 48, 50,
53)

Dr. Bernard Bach of Midwest Orthopedics at Rush saw the Petitioner at the request of the
Respondent pursuant to Section 12 on two occasions, May 18, 2011 and December 19, 2011.
(Rx1). Dr. Bach reviewed the records from Petitioner’s treatment after his last independent
medical evaluation in 2011, including the FCE, and authored a letter dated September 20, 2012.
Dr. Bach opined that the Petitioner has had maximum medical improvement independent of
nonsurgical treatment. Dr. Bach reviewed the physical demands analysis generated through Solo
Cup Company demonstrating Petitioner’s essential job functions and physical demands and a
video of individuals noted to assemble packets of Styrofoam plates in multiple groupings and
placed them into bags that were opened through forced air. On his review of the FCE rendered
through Accelerated Rehabilitation, Dr. Bach noted that the conclusions appeared to be
consistent with Petitioner’s job demands. He opined that Petitioner could be released to return to
work without restrictions as of December 2011. (Rx1, Depx2, p. 1, DepT, pp. 38-39)

Petitioner testified that she was not receiving any treatment for her left knee or left leg at
the time of the arbitration hearing. (T, p. 34)

Petitioner testified that she does household duties including cleaning her yard, her
furniture, and she mops. She testified she cooks dinner, goes out with her mother and daughter
to do things like shopping and that she is able to drive a car. (T, pp. 36, 39, 41) The
Commission notes that various surveillance videos show Petitioner walking unassisted, placing
bags into a vehicle and driving off. She did not appear to have difficulty walking and carrying
the bags. She climbed stairs to her house without apparent difficulty.

The Commission finds that the records and opinions of the treaters Dr. Egwele and Dr.
Dilella are consistent with those of Dr. Bach as it pertains to the Petitioner magnifying her
symptoms regarding her left knee. Dr. Treister also conceded that there may be some element of
symptom magnification. The Commission also finds that the opinions and records of Dr. Egwele
and Dr. Dilella, the two treating doctors, and Dr. Bach are more persuasive than those of Dr.
Treister regarding the Petitioner’s ability to work and are bolstered by the therapy records and
video surveillance. Dr. Treister admitted that he did not know Petitioner’s job description and
that he could not recall reviewing her FCE. The Commission finds it significant that Dr. Treister
recommended a psychological or psychiatric evaluation of Petitioner prior to the performance of
any surgical procedure opinion.

As a result of the Commission’s findings herein, the Arbitrator’s awards of prospective
medical expenses and temporary total disability benefits after May 25, 2012 are hereby vacated.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the prospective surgery as
awarded by the Arbitrator is vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that temporary total disability
benefits awarded after May 25, 2012 are hereby vacated; Respondent shall pay to Petitioner the
sum of $306.89 per week for a period of 63-5/7 weeks, for the period from February 22, 2011
through May 25, 2012, that being the period of temporary total incapacity for work under §8(b)
of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $276.20 per week for a period of 26.875 weeks, as provided in §8(e) of the Act, for
the reason that the injuries sustained caused the loss of use of 12.5% of the left leg.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $7,500.00.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: MAY &4 - 2017 K« W M,__

KWL/bsd Kevin W. Lamborf
0-03/07/17

’ T )

Thomas J. Thyfell /

opelocf Brone,

Michael'J. Brennan




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION
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ROBINSON, EDITH Case# 11WC011714

Employee/Petitioner

SOLO CUP COMPANY

Employer/Respondent

On 1/6/2016, an arbitration decision on this case was filed with the Iilinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0,50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0838 SHELDON HODES & ASSOC
DAVID H GREENSTEIN

205 W RANDOLPH ST SUITE 1410
CHICAGO, IL 60608

1109 GARQFALO SCHREIBER HART ETAL
JAMES CLUNE

55 W WACKER DR 10TH FL

CHICAGO, IL 60601



STATE OF ILLINOIS ) I:I Injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF Cook ) [] second Injury Fund (§8(e)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

19(b
®) 17IWCCOR85
Edith Robinson Case # 11 WC 11714
Employee/Pelitioner
V. Consolidated cases:
Solo Cup Company
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Nofice of Hearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on July 29, 2013. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[:, What was the date of the accident?

D Was timely notice of the accident given to Respondent?

|X] Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

D What was Pelitioner's marital status at the time of the accident?

S ZmommONw

L—_l Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. & Is Petitioner entitled to any prospective medical care?

~

L. D What temporary benefits are in dispute?
[JTPD ("1 Maintenance X TID

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. IZI Other nature and extent per stip sheet

ICArbDeci9(B) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwec.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, February 21, 2011, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $23,937.68; the average weekly wage was $460.34.

On the date of accident, Petitioner was 50 years of age, married with 0 dependent children.
Respondent shall be given a credit for payment of TTD from February 22, 2011 through May 25, 2012,

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $306.89 / week for 65.71 weeks
commencing May 26, 2012 through July 29, 2013, as provided in Section 8(b) of the Act.

Respondent shall authorize and pay for the medical treatment recommended by Dr. Treister and any
necessary follow-up or afier care, pursuant to the medical fee schedule or by prior agreement, whichever is less,
pursuant to the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

January 6, 2016

Signature of Arbitrator Date

ICArbDec19(b)

JAN 6 - 2016



BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Edith Robinson, )
Peitioner, ) 17IWCC0285
vs. ; No. 11 WC 11714

Solo Cup Company, ;
Respondent. i

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The parties agree that on February 21, 2011, the Petitioner and the Respondent were
operating under the Illinois Worker’s Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. They agree that on that date the Petitioner
suffered accidental injuries that arose out of and in the course of employment and that the
Petitioner gave the Respondent notice of the accident which is the subject matter of the dispute
within the time limits stated in the Act. The parties agree further that in the year preceding the
injury the Petitioner earned $23,937.68 and her average weekly wage calculated pursuant to
Section 10 of the Act was $460.34. The parties also agree that the Respondent has paid
$19,923.95 in TTD and/or maintenance benefits.

At issue in this hearing is as follows: (1) Is the Petitioner’s current condition of ill-being
causally connected to this injury or exposure; (2} Is the Petitioner entitled to TTD from February
24, 2011 to the present or was she entitled to TTD from February 24, 2011 through May 25,
2012; and (3) What is the nature and extent of the injury.

STATEMENT OF FACTS

The Petitioner testified that she worked for the Respondent for 21 years before her
accidental injury on February 21, 2011. She testified that she worked for the Respondent full
time and that on that date she was the team leader. Her duties as team leader involved sending
the girls to lunch and filling in for them while at lunch. She helped them pack, either the back
room or the one doing the emergency. The Petitioner explained that packing involved packing
plastic cups in a plastic bag, wrapping them and then throwing them in boxes and pushing them
down. The box guy would then take it off the railing and stack them up in the tray.

The Petitioner testified that prior to February 21, 2011, her health had been good. She
went to work that day starting somewhere around 7:00, she went straight to the station and
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started stamping boxes. At approximately 7:15 or 7:30, she was bending down and her back was
turned when she felt something drop on her, like six boxes which pushed her. The boxes weigh
about fifty pounds each and had fallen from a “fork lifter.” Petitioner believes she was struck
with about 60 boxes. They struck her leg and her knee when they fell. Petitioner fell face down
and the boxes were on top of her, such that she could not move her body. According to the
Petitioner it knocked her out for two or three minutes, and the only thing she could do was hold
up her right hand and say help. The Petitioner testified that she could not feel her leg at the time
of the accident and she remained laying down on the floor for fifteen minutes until the
ambulance arrived. The Petitioner was lifted from the ground, placed on a stretcher and taken by
ambulance to Holy Cross Hospital.

At Holy Cross Hospital, in the emergency department, Petitioner complained of bilateral
knee pain; she described the pain in her knee as aching, and rated it at 10 on a scale of 1 to 10.
She reported to the hospital personnel that it had started a couple of hours ago when she was
injured at work. An ice bag was applied to her knees bilaterally, in the emergency room. (PX 1,
p- 8-9) Petitioner reported to Dr. Patrick Malik that she had pain in her right knee and her left
shin, describing the pain as sharp and the severity as moderate. (PX 1, p.10) Petitioner was sent
to x-ray where her left knee and her right leg were x-rayed. (PX 1, p.9, 14-15) The x-rays of the
left knee revealed no acute bone or joint pathology; tiny ununited oval bony density at the tip of
the intercondylar eminence of the proximal tibia possibly could be related to old injury. (PX 1 p.
14) The x-rays of the right leg demonstrated no bone or joint pathology. (PX 1, p. 15) By the
time patient was discharged, with crutches, a knee immobilizer and naproxen her pain was
reported to be a 3 on a scale of 1-10. Petitioner was referred to an orthopedic specialist. Her
work status was to be determined by the specialist. (PX 1, p. 12-13)

Petitioner treated at Excel Occupational Health Clinic. On February 24, 2011 Petitioner
was seen for an initial evaluation. Petitioner complained of pain in her left knee and soreness to
her whole body. The doctor noted swelling to the left knee as compared to the right knee, no
ecchymosis to the bilateral knees. There is extreme tenderness to palpation and guarding to the
left knee especially over the medial joint line/popliteal area and left quadriceps. Active range of
motion to the left knee was reported as 5 through 15 degrees secondary to guarding. Lachman’s
testing appeared negative though again significantly guarded on exam. The doctor
recommended that Petitioner use 600 mg ibuprofen and Tylenol #3 as directed for pain, remain
off of work until next visit, continue use of the left knee immobilizer while out of bed and
ambulate with crutches and ice the left knee 3-4 times a day for 20 — 30 minutes at a time.
Petitioner was to return on February 28, 2011. (PX 2, p. 17, 20-21)

Petitioner returned for follow-up on February 28, 2011. At that time the Petitioner
reported that she had been taking the ibuprofen but not the Tylenol #3 because she did not want
to use a narcotic. She reported that if she is not wearing the immobilizer she can hardly walk on
the leg. She was still using the immobilizer and the crutches. The doctor noted that Petitioner
was extremely resistant to physical exam; she preferred to sit upright with her left knee extended.
The circumference of the right knee was 33 cm and 33.5 on the left. Active range of motion to
the left knee was 5 to 25 degrees. There is medial and lateral joint line pain on palpation but the
Petitioner complained of constant severe and diffuse pain everywhere around the knee
throughout the exam. The doctor recommended an MRI of the left knee and that Petitioner
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remain off of work continue taking the ibuprofen 600 mg and added 500mg acetaminophen two
tablets four times per day, not to exceed 4000 mg of acetaminophen per day. Petitioner was
directed to return on March 3, after the MRI so that the doctor could review the results and make
a more definitive treatment plan. (PX 2, p. 10-14)

Petitioner’s MRI was approved and scheduled for March 3, 2011, at One Call Medical.
Excel Occupational Health Clinic called Petitioner on the phone to advise her to attend the MRI
on the third and to reschedule her appointment for a date afier the MRI. Petitioner’s daughter
took the call, advised she would have her mother call back to reschedule. Petitioner did not
attend the MRI, nor did she call to reschedule her follow- up appointment. (PX 2, p. 5)

On March 5, 2011, the Petitioner had an MRI at Advocate Trinity Hospital. The results
indicated that there was signal abnormality seen in the medial collateral ligament with fluid
signal seen on either side of the ligament, correlating for a least a partial tear; the anterior and
posterior horns of the lateral meniscus appear intact. There is small signal abnormality seen in
the inferior aspect of the posterior horn medial meniscus, correlate for a small tear with no
evidence of a free or flipped fragment. Appearance could be due in part to motion artifact. The
anterior horn of the medial meniscus appears intact. Signal abnormality seen at the anterior
aspect of the tibia plateau correlated for a bone contusion. The Articular cartilage, patellar
tendons, lateral collateral ligaments complex, posterior cruciate ligament, anterior cruciate
ligament and quadriceps tendon all appeared intact. (PX 3, p.24) The findings were reported as
compatible with at least a partial tear of the medical collateral ligament; moderate joint effusion;
bony contusion in the anterior aspect of the tibia. There is motion artifact on the examination
which limits detailed evaluation. There is a question tear versus motion artifact seen in the
posterior horn of the medial meniscus. (PX 3, p. 25)

The Petitioner treated with Dr. Richard A. Egwele at Exchange Medical Center,
Orthopedic Surgery and Hand Surgery from April through September of 2011. (PX 4, p. 30-44)
The Petitioner had X-Ray’s of her left knee taken at Preferred Open MRI on June 15, 2011,
ordered by Dr. Egwele. (PX 4, p.2-7) There was no evidence of a fracture or dislocation, there
was some joint effusion but otherwise the x-ray was normal. /4 The Petitioner was sent to
Maximum Rehabilitation Services for physical therapy which she attended from May through
September of 2011 during which time she showed some improvement, being able to exercise for
30 minutes as opposed to not being able to exercise at all when she started and being able to
stand at least 30 minutes as opposed avoiding slanding because it increased pain immedialely
when she started physical therapy and later less than 10 minutes. (PX 4, p.12, 15, 18) Petitioner
still had complaints of pain and was walking with a limp.

The Petitioner has not had any other accidents since the accident on February 21, 2011.
Petitioner testified that she received her last pay check for TTD on May 25, 2012.

On cross examination the Petitioner testified that she does not do the laundry, her mother
does that. Petitioner cleans her room and cooks dinner. She does go out with her mother and
daughter. She tries to do things like shopping. She is able to drive a car. She stated that she has
four grandchildren and they all live with her, her mother and her daughter. Petitioner also
testified that she has three foster children ages 10, 13 and 14.
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According to Petitioner at first she used crutches, then a cane. She stopped using the
cane last year when she got a cyst on her hand. Petitioner agreed that her walking has improved
since the day that she returned to work. She has not looked for work since the day Jim told her
she could not work walking like she was at the time.

The Petitioner said that Dr. Egwele gave her only one letter to go back to work. She saw
him again after that but he did not give her anymore letters. One of the doctors told her to stop
using the cane but she does not remember who and she does not remember being told to come
back and see them if she needed to.

The Petitioner saw Dr. Bernard R. Bach, Jr. at the request of the Respondent for
examination pursuant to Section 12 of the Act on May 18, 2011. (RX 1) Dr. Bach prepared a
written report after his examination of the Petitioner and review of her medical records and test
results. (Exhibit 2 contained in RX 1)} Dr. Bach agreed that she appeared to have a posterior horn
medial meniscal tear and a bone contusion on the anterior aspect of the lateral tibial condyle,
some patellofemoral chondromalacia. He noted that the ACL appeared intact and that no
fractures were noted. At the time of the first evaluation Dr. Bach opined that the diagnosis was
profound quad weakness secondary to injury, subsequent immobilization and only recent
initiation of supervised physical therapy. He was of the opinion that her treatment had been less
than ideal, the immobilization of the knee with a splint was proper because of the contusion
mechanism, however she should have begun physical therapy much sooner than three months
after the injury. He agreed that her condition at the time was related to her work injury. (RX 1)
He opined that she could perform sedentary work; however with the pronounced limp that she
had she was a risk for additional injury or a fall at work. (RX 1)

On December 19, 2011, the Petitioner reported for a second examination by Dr. Bach at
the request of the Respondent pursuant to Section 12 of the Act. On that date Petitioner reported
discomfort, pain stiffness and difficulty walking. He opined that her past treatment of anti-
inflammatory medications, supervised physical therapy, interarticular corticosteroid injection and
the use of ambulatory assistance were all reasonable, necessary and related to her injury. (RX 1)
The doctor reported that he believed her current condition was related to her work injury. He
had previously opined that the patellar tendinitis, medial meniscal tear symptoms, the bone
contusion and the swelling that she experienced were more likely than not causally related to the
mechanism of injury. He also opined that the chondromalacia was more than likely preexisting.
(RX 2) It was at this time that he recommended two possible courses of treatment, first an FCE
to see what permanent restrictions would be appropriate or second that she undergo surgical
treatment with an attempt to identify and treat her condition. (RX 1)

In his letter of September 20, 2012, Dr. Bach continued with his recommendation of
sedentary work, based upon her condition when he last saw her about a year and a half ago. He
noted that he had no idea what improvements, if any, she had made over the past 18 months. He
indicated that he had some concerns that Petitioner may have been magnifying her symptoms;
however he still considered it possible that she was at risk for additional falls if she returned to
work walking like she did the last time he examined her.
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The Petitioner was also examined by Dr. Michael Treister, an Orthopedic Surgeon, at the
request of her attorney on June 7, 2012, Dr. Treister reviewed the medical records and test
records as well as performing his own examination. According to Dr. Treister the conservative
treatment that the Petitioner had previously undergone was appropriate, however it was
ineffective. He pointed out that Dr. Bach had opined, and he appears to agree with him, that the
one month delay in beginning the physical therapy could have allowed substantial muscle
atrophy to progress, synovitis to smolder and meniscal tearing and cartilaginous damage to
progress unchecked. (PX 7, Ex 2) Since conservative treatment had failed, he was of the opinion
that the Petitioner required, at the very least, arthroscopic surgery as was initially recommended
by Dr. Bach (RX 1) should an additiona! period of physical therapy that he recommended not
improve her condition. He stated that the arthroscopic surgery would likely alleviate some of her
symptoms, and would serve to define absolutely and accurately the interior condition of her joint.
PX7

Dr. Treister pointed out that even if the chondromalacia in her knee was pre-existing, it
was not symptomatic at the time of the injury and became symptomatic after the accident. (PX
7, Ex 2) Inreviewing the MRI ordered by Dr. Carl Dilella, Dr. Treister determined that the MRI
revealed that the medial meniscus was torn in its body and posteriorly, that there was a tear of
the lateral meniscus; that there was synovitis and Capsulitis; that there was grade III
chondromalacia of the Patello-femoral joint and cartilage erosions of the lateral aspect of the
medial femoral condyle and of the cartilage in the lateral knee compartment. He opined that the
articular cartilage in the left knee is failing. (PX 7, Ex 2 p. 8)

According to Dr. Treister, the medial meniscal pathology could be significantly improved
with a partial medial meniscectomy during arthroscopic surgery; the later meniscal pathology
could be significantly improved with a partial lateral meniscectomy during arthroscopic surgery;
the capsulitis and synovitis could be significantly improved with an extensive synovectomy
during arthroscopic surgery; and the cartilaginous injuries and deterioration could be well
documented by arthroscopic micro-photographs and if significant fragmentation is present they
could probably be improved with chondroplasty during arthroscopic surgery. (PX 7, Ex. 2 p. 8)
As far as Dr. Bach’s opinion regarding symptom magnification, Dr. Treister stated that the
patient does describe her symptoms in a dramatic fashion that could be interpreted as symptom
magnification, however, after reviewing the medical records and comparing the first and third
MRI studies there are very reasonable and real bases for her subjective complaints and physical
findings. Dr. Treister opined that he was not able to rule out a component of regional pain
syndrome or a diagnosis of chronic pain syndrome. (PX 7, Ex 2 p. 8)

After watching the CD’s of the video surveillance of the Petitioner on October 26, 2012,
November 6, 2012 and January 7, 2013, the Arbitrator notes that the Petitioner was observed
driving a motor vehicle, exiting her vehicle and walking into her residence carrying what appears
to be papers. She was walking without the assistance of a cane or a crutch, which Petitioner had
testified she no longer used on October 26. It was difficult to tell from the CD if the Petitioner’s
gait was unsteady.  Petitioner was not recorded on the CD on November 6, 2012, only an
unidentified male, apparently working on the vehicle the Petitioner was driving on October 26,
and a child who entered the residence. On January 7, 2013, the Petitioner was recorded, leaving
her home, getting into her vehicle and driving to the bank and then the dollar store. She is also
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recorded exiting the store, carrying bags, walking unassisted to the car, placing the bags into the
vehicle and driving off. Petitioner did not appear to have difficulty walking and carrying the
bags. The Petitioner eventually returns to her house, parks the car and exits it carrying a child’s
car seat and balloons. She climbs the stairs to enter her house without difficulty from what could
be seen.

The recordings of the Petitioner were not lengthy and were not complete since she goes
in and out of observation. What she is observed doing in the surveillance is compatible with
what was recorded in her physical therapy notes as far as the progress she made being able to
walk about !z a mile without too much difficulty etc. (PX 4, p. 8)

CONCLUSIONS OF LAW

The burden is upon the party seeking an award to prove by a preponderance of the
credible evidence the elements of his claim. Peoria County Nursing Home v. Industrial
Comm’n, 115 111.2d 524, 505 N.E.2d 1026 (1987).

In support of the Arbitrator’s decision with regard to whether Petitioner’s present
condition of ill-being is causally related to the injury, the Arbitrator makes the following
conclusions of law:

Both Dr. Bach, the Respondent’s Section 12 examiner and Dr. Treister agree that the
Petitioner’s current condition of ill being is causally related to the injury that the Petitioner
suffered. Dr. Treister’s opinion is based upon his reading and comparison of the first MRI and
the third MRI. He agrees with Dr. Bach that the initial care was less than optimal having
allowed the Petitioner’s leg to remain immobilized nearly three months before beginning
physical therapy and supervised movement of the joint. Dr. Treister examined the Petitioner in
June of 2012 and found that the history given by the Petitioner as to her current condition was
supported by the medical records and tests as well as his own examination.

The Petitioner testified that prior to the February 21, 2011, accident that she was in good
health, was working full time without restrictions and was able to perform all of her work duties
without any physical problems or limitations. She has been unable to work since that time

For these reasons, the Arbitrator finds that Petitioner current state of ill-being is causally
related to her work injury.

In support of the Arbitrator’s decision with regard to whether the Petitioner is
entitled to any prospective medical treatment, the Arbitrator makes the following
conclusions of law:

Dr. Treister opined that the treatment that the Petitioner received prior to his examination
on June 7, 2012, was reasonable and necessary but that it was incomplete. According to Dr.
Treister, the medial meniscal pathology could be significantly improved with a partial medial
meniscectomy during arthroscopic surgery; the later meniscal pathology could be significantly
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improved with a partial lateral meniscectomy during arthroscopic surgery; the capsulitis and
synovitis could be significantly improved with an extensive synovectomy during arthroscopic
surgery; and the cartilaginous injuries and deterioration could be well documented by
arthroscopic micro-photographs and if significant fragmentation is present they could probably
be improved with chondroplasty during arthroscopic surgery.

The Arbitrator finds the opinions of Dr. Treister to be credible and reliable and supported
at least in part by the opinion of Dr. Bach, who also recommendcd surgical intcrvention. The
Respondent is ordered to authorize or approve and pay for the treatment recommended by Dr.
Treister and any follow-up care that flows from the treatment.

In support of the Arbitrator’s decision with regard to the amount due for
temporary total disability, the Arbitrator makes the following conclusions of law:

Based upon the foregoing discussion, the Arbitrator finds Petitioner’s alleged period of
temporary total disability, from February 22, 2011 through July 29, 2013, to be supported by the
record. Respondent had paid through May 25, 2012, and shall be given credit for all money
previously paid.

In support of the Arbitrator’s decision with regard to the nature and extent of
Petitioner’s injury, the Arbitrator makes the following conclusions of law:

The Petitioner has not yet reached MMI, in view of the opinion of Dr. Treister that the
Petitioner could benefit from surgical intervention, therefore unless the Petitioner elects not to
undergo the surgical treatment recommended, this issue is premature.

ORDER OF THE ARBITRATOR

Respondent shall pay Petitioner temporary total disability benefits of $306.89 / week for
65.71 weeks commencing May 26, 2012 through July 29, 2013, as provided in Section 8(b) of
the Act.

Respondent shall authorize and pay for the medical treatment recommended by Dr.
Treister and any necessary follow-up or after care, pursuant to the medical fee schedule or by
prior agreement, whichever is less, pursuant to the Act.

CDebost K onpir

January 6. 2016
Signature of Arbitrator Date
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Page 1 of 8
STATE OF ILLINOIS ) l:’ Affirm and adopt I:I Injured Workers’ Benefit Fund (34(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) & Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatat denied
I:I Modify D None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

RICHARD De GRAZIA,

Petitioner, 1 7 I W C C 0 2 8 6
Vs, NO: 10 WC 47440
CITY OF CHICAGO,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein, and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability and permanent partial disability, and being advised of the
facts and law, reverses the Decision of the Arbitrator, which is attached hereto and made a part
hereof, for the reasons stated below.

Findings of Fact and Conclusions of Law

The Petitioner, a 50 year single male on August 23, 2010, worked as an asphalt
helper/laborer since 1982 for the City of Chicago. Petitioner’s average weekly wage rate was
$1,408.00 on August 23, 2010. At the time of the Arbitration hearing, Petitioner testified that he
was 55 years old and retired in 2011, Petitioner testified that he has not looked for work since
retiring. (T, p. 48)

Petitioner testified his job duties included shoveling grindings into a truck, patching
holes, raking asphalt and tamping or stomping down the asphalt with a tool. Petitioner testified
that his job required constant bending and heavy lifting. Petitioner alleges an accident occurred
while shoveling grindings on August 23, 2010.

Petitioner testified that he had other prior workers’ compensation claims. He testified
that one of them was stemming from an incident on April 7, 2007 when he injured his neck. As
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a result, Petitioner was treating with Hinsdale Orthopaedics and Dr. Lorenz. He had injections,
physical therapy, and ultimately required surgery for his cervical spine. After the April 7, 2007
work accident Petitioner underwent a cervical fusion on June 27, 2008. (Px3) The subject case
was previously consolidated with case 07 WC 39921. The 2007 case was settled. (T, p. 6)

Petitioner treated with Dr. Lorenz from the 2007 injury until June 2009 when he returned
to work. During his treatment in the years 2007 through 2009, Petitioner was also treating with
Dr. Lorenz for his lumbar spine. Petitioner also testified that he a prior accident that involved his
low back in the early ‘90s when he was in a car and rear-ended. Petitioner testified that he filed
a workers’ compensation claim for that accident and returned to work. (T, pp. 10-15, 45)

Petitioner testified that he never had left leg pain prior to the subject incident. (T, p. 23)
His prior treating records belie that testimony.

Three years before the subject incident, Petitioner complained of lumbar spine pain to Dr.
Lorenz on September 24, 2007. Petitioner reported a sensation of pain down the left lower
extremity. More than one year prior to the subject date of accident, a May 15, 2009 lumbar spine
MRI revealed mild foraminal narrowing at L2-3, mild to moderate foraminal narrowing at L3-4,
moderate foraminal stenosis, greater on the left and mild central spinal stenosis with narrowing
of the left lateral recess at L4-5 & mild bilateral foraminal narrowing at L5-S1. On June 10,
2009, Petitioner reported lumbar pain and pain down the back of his left leg in the SI
dermatome.

In 2009 Dr. Lorenz diagnosed Petitioner with lumbar spondylosis with acquired stenosis
at L4-5 and L5-S1 and a left-sided disc herniation with left leg radiculitis for which he
recommended a lumbar epidural steroid injection (ESI).

With respect to his longstanding history, Respondent’s attorney asked Petitioner on cross-
examination if he had lumbar back pain while working during the year between June 2009 and
August of 2010 and Petitioner conceded that he did. (T, p. 46)

Petitioner testified that while he was shoveling grindings on August 23, 2010 “something
popped in my lower back.” (T, p. 20) Petitioner did not, however, seek medical consult until the
next day at MercyWorks. The Commission notes that the medical histories, including his first
consults at MercyWorks and Hinsdale Orthopaedics, are devoid of any mention, or derivative, of
the word “pop” but are otherwise consistent with Petitioner’s activity. The first history at
MercyWorks the day after the alleged incident stated that Petitioner reported while shoveling
grinding(s) he developed pain across the lower back. The October 15, 2010 history at Hinsdale
Orthopaedics documents that he was shoveling asphalt grindings on August 23, 2010. In the
process of shoveling, he developed back pain and left leg radiculopathy.

Petitioner also reported a prior back injury to MercyWorks and the Petitioner’s second
medical history confirms that he reported he had been diagnosed with three herniated discs in the
lumbar spine in the 1990s. Petitioner went to MercyWorks, including physical therapy, until
October 1, 2010 when Petitioner requested, and received, a release to return to full-duty work
(RTW) despite ongoing pain complaints. He was released to return to work (RTW) effective
October 4, 2010. (Px1, pp. 3, 4)
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At his first visit at Hinsdale Orthopaedics on October 15, 2010, Petitioner reported he
was released to full-duty work one week prior. Respondent’s temporary total disability (TTD)
payment history documents benefits paid from August 24, 2010 (1¥ consult) through October 3,
2010, then payments resumed one month later on November 3, 2010. (Rx3) Respondent’s
attorney questioned Petitioner about his work status during that period of time at the hearing.
Petitioner testified that he “could not recall.” (T, p. 47) The Commission finds that the Petitioner
worked for at minimum two weeks between October 4, 2010 and up to October 15, 2010 when
he saw Dr. Lorenz,

When Petitioner saw Dr. Lorenz on October 15, 2010, he reported back pain going into
his lefi buttock, behind his left knee, into his left foot and into his small toe. Contrary to what he
told the MercyWorks doctor, Petitioner reported to Dr. Lorenz that his symptoms were the same
and not improved with his short course of physical therapy. Dr. Lorenz noted that he had no
injections, no MRI, no Medrol.

An MRI on October 22, 2010 showed that a comparison was made to the MRI of the
lumbar spine dated May 15, 2009. The 2010 Impression was: 1) Mild spondylotic changes
similar to the previous exam; 2) Moderate stenosis left of midline at L4-5 with asymmetric in a
coachmen (sic) upon the left-sided L5 nerve root within the lateral recess; 3) Mild to moderate
stenosis at L3-4; 4) Asymmetric stenosis of the left neural foramen at L5-St; 5) Mild stenosis at
L2-3. Respondent’s expert opined the second October 15, 2010 lumbar spine MRI showed
improvement over the 2009 MRI.

Petitioner saw Dr. Lorenz two months later on December 20, 2010 after he underwent the
lumbar spine MRI. The “Plan” notes of this second visit document: “The patient at this point
has failed conservative care. He wishes to proceed with surgical intervention.” There are no
records corroborating that the Petitioner had any additional physical therapy after the eight visits
while treating at MercyWorks or an epidural steroid injection (ESI) for the lumbar spine after the
subject accident. In fact, the records show that Petitioner refused the recommended ESI in 2009.
Petitioner testified that he never went for the ESI because “they didn’t work for him.” (T, p. 46)

Petitioner did not return to Dr. Lorenz until eleven (11) months later on November 14,
2011. Petitioner testified he was unsure if he wanted surgery, and that there was a question of
“who” would pay for it. The Commission notes that Petitioner’s return to Dr. Lorenz was shortly
after termination of his TTD benefits on November 4, 2011. (Rx3)

He underwent one further lumbar spine MRI at the Hinsdale Orthopaedics Imaging
Center on November 15, 2011 which noted that there was no substantial change identified from
the previous study of October 22, 2010.

Petitioner’s attorney submitted Hinsdale Orthopaedics records predating the alleged
subject incident, however, those records did not include Dr. Lipov’s records from that period
despite a referral and did not include the P.T. notes from ATI from the cervical spine functional
capacity evaluation/assessment (FCE/FCA). Petitioner was referred for the Functional Capacity
Assessment (FCA) on October 22, 2008 which according to Dr. Graf’s April 1, 2011 addendum
was completed on October 24, 2008. According to Dr. Graf’s April 1, 2011 addendum the
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functional capacity evaluation was reviewed regarding the cervical spine. Dr. Graf noted within
this examination that there are multiple complaints of severe back pain. (Rx1, Depx3)

The Hinsdale Orthopaedics’ October 23, 2008 office note documents “His neck feels
quite well.” At the visit on November 24, 2008, Dr. Lorenz signed off on PAC Pittman’s note:
“He does have an FCA which is a valid test. It shows his capabilities at Light Physical Demand
Level.” The subsequent office visits do not reference Petitioner’s cervical spine functional
capacity. Afier Petitioner’s lumbar spine MRI and recommendation for an ESI, Dr. Lorenz
released him eight (8) months later to full-duty work on June 10, 2009 despite the fact that the
notes document that Petitioner was complaining of continued leg pain down the back of his left
leg in the S1 dermatome at that time.

Dr. Lorenz testified via evidence deposition that on June 10, 2009 he recommended the
ESI injection as one of the options if the pain was severe enough for him to be concerned. Dr.
Lorenz further testified that Petitioner was returned to full-duty work at that time because the
patient really had no symptoms. He was able to handle the activity and wanted to go back to
work, Dr. Lorenz saw no reason to keep him off. Dr. Lorenz testified this his diagnoses at the last
visit in June 2009 was status post cervical fusion and acquired stenosis which is a form of
degenerative changes at 4-5 and 5-1 with a left-sided disc. (Px10, pp. 11-12). Dr. Lorenz never
referenced the results of the cervical functional capacity evaluation which the Commission finds
relevant to Petitioner’s work capabilities when he returned to work for Respondent in June 2009,

The petitioner was seen on two occasions by the respondent’s expert, Dr. Carl Graf, on
February 20, 2011 and on June 4, 2014. Dr. Graf also wrote an addendum to his February report
on April 1, 2011 after receiving additional treating records that predated the subject incident.
After his first Section 12 evaluation, Dr. Graf noted the Petitioner advised him he was ready to
retire from his job with the City of Chicago. Dr. Graf also noted that Petitioner claimed injury to
his back occurring on August 24, 2010 although Petitioner’s intake sheet noted that the duration
of his symptoms was a “couple years.”

Dr. Graf reviewed Petitioner’s May 15, 2009 lumbar spine MRI, taken at a time that
Petitioner was off-work for the cervical injury. Dr. Graf opined that the lumbar spine MRI
demonstrated a large facet cyst on the left side with impingement of the traversing L5 nerve root,
slightly improved on the October 22, 2010 lumbar spine MRI following the subject injury in
question. Regarding diagnosis at that time, Dr. Graf opined that Petitioner had an L4-L5 facet
cyst causing impingement on the L5 nerve root corresponding to his symptoms on examination.

Regarding causation, Dr. Graf opined that the condition was certainty preexisting in
nature, and that the lumbar spine MRI actually demonstrated an improvement from the 2009 to
the new October 22, 2010 lumbar spine MRIL. In Dr. Graf’s opinion an ESI would be reasonable;
however, Petitioner told him he did not wish to undergo an ESI. Therefore, Dr. Graf opined a
facet decompression and decompression of the L5 nerve root would be reasonable. He requested
the medical records regarding the lumbar spine prior to the injury so he could review them
regarding the causation issue. Dr. Graf thought the Petitioner could work in a sedentary fashion
at that time. (Rx1, Depx2)
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Dr. Graf’s April 1, 2011 addendum opinion reviewed the records from the Petitioner’s
treatment for the period June 27, 2008 through October 22, 2010. Dr. Graf noted at the time of
the initial Independent Medical Evaluation (IME) that the Petitioner denied a previous history of
lumbar complaints. Review of the medical records belied that statement. In Dr. Graf’s opinion
the surgery Dr. Lorenz recommended, a lumbar decompression at the L4-L5 level, was
reasonable but was not causally related to the subject injury in question and should be attributed
to Petitioner’s preexisting lumbar spondylosis. (Rx1, Depx3)

Petitioner had surgery on January 20, 2012 performed by Dr. Lorenz of Hinsdale
Orthopaedics and Dr. Fronczak from West Suburban Neurosurgical Associates consisting of 1)
L4 decompression of the left; 2) L5 decompression of the left; 3) L4-L5 interbody fusion; 4) L4-
L5 interbody fusion; 5) L4-L5 cage insertion, 9mm cage Orthofix; 6) L4-L5 posterior segmental
fixation with Orthofix; 7) Iliac crest bone graft harvest, left iliac crest; 8) Implementation of
DBM; 7} Implementation of BMP; 10) Stem cell allograft transplant including washing &
thawing; and 11) Intraoperative x-rays interpreted by both surgeons.

At his initial evaluation at Pain Care Specialists on February 17, 2012, Petitioner related
that he had a long history of problems with his lower back for about the past 30 years, starting
after a rear-end motor vehicle accident. He also reported that over the years he did have a course
of injections and went to therapy. The symptoms became progressively worse with lumbar back
and left leg pain and that he had a lumbar fusion the prior month. Petitioner also related that he
had a history of cervical fusion and that he has been using Vicodin on a regular basis since 2007
or 2008. (Px6,p.13)

The records of Pain Care Specialists document that on March 5, 2012 Petitioner reported
that that he had a TIA about one week prior affecting his left arm and leg with temporary
numbness and weakness and that he had several TIAs in the past. (Px6, p. 9)

On May 10, 2012 the records of Pain Care Specialists document that a trial of gabapentin
was recommended and it was noted the Petitioner would not be allowed a refill of Nucynta or the
Norco as he had positive and inconsistent findings on his urine drug screen. They also
recommended a left dorsal LS, S1, S2 & S3 lateral branch block to address persistent left buttock
pain. (Px6, p.1)

The Hinsdale Orthopaedics office notes are replete with evidence documenting
Petitioner’s request for additional refills of narcotics during the same period of time that he had a
pain management referral.

At the time of his last Section 12 evaluation on June 4, 2014, Petitioner told Dr. Graf that
on an average day he has 5/10 pain, and noted he was happy with the outcome of the surgery.
Petitioner testified his pain was a constant “8.” Dr. Graf found on examination that Petitioner
demonstrated multiple inconsistencies and multiple nonorganic pain signs. Further Dr. Graf
opined that Petitioner had a FCE in which he demonstrated self-limiting behavior. He noted
many of the tests performed lack a significant elevation in heart rate indicating poor effort. (Rx1,
Depx4)
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Dr. Graf also reviewed various treating records including those of Dr. Christopher
Morgan. Dr. Graf noted that the records contained a February 21, 2012 urine drug test ordered
by Dr. Christopher Morgan which was inconsistent. The report indicated that Petitioner was
currently prescribed Norco but that the testing results indicated that there were no opioid
compounds detected on screening. Dr. Graf also noted an April 15, 2012 drug test report from a
specimen obtained from Petitioner on April 12, 2012, Petitioner’s prescribed medications at that
time included Norco, Nucynta, tapentadol and Ambien. Testing results indicated the presence of
hydrocodone, norhydrocodone, cocaine and cocaine metabolites in this specimen. Dr. Morgan
had also referred the Petitioner for a psychology evaluation. (Rx1, Depx4)

Petitioner was released to resume physical therapy with no restrictions on July 2, 2012
after a bilateral hernia episode. The ATI physical therapy handwritten note dated July 5, 2012
reflected his lumbar spine symptoms were present since 2009 or 2010.

Petitioner was released to return to work and deemed at maximum medical improvement
(MMI) by Dr. Lorenz on February 6, 2013 per the January 23, 2013 FCE which documented that
Petitioner was still capable of a Light Physical Demand level, no lifting greater than 25 Ibs. He
saw Dr. Lorenz on one additional occasion in October 2013 and had no complaints with his neck,
lower back or lower extremities. X-rays demonstrated well-placed hardware with a solid fusion
from L4-L5 with no significant degenerative changes above or below the fusion site.

The Commission notes the overlap of Petitioner’s symptoms between 2009 and 2010 and
finds it significant that Petitioner had a longstanding history of low back pain and left sided
radiculopathy. Nonetheless, the Petitioner has established that his pre-existing lumbar spine
condition was aggravated by his work related activities on August 23, 2010.

For the reasons stated above, the Commission finds Petitioner sustained accidental
injuries arising out of and in the course of his employment on August 23, 2010. The
Commission further finds that the Petitioner aggravated his pre-existing lumbar spine condition
and this aggravation was a contributing cause to the need for the lumbar fusion surgery
performed on January 20, 2012.

With regard to the issue of medical expenses, no medical bills were listed on the Joint
exhibit #1, the request for hearing form representing the trial stipulations. The Petitioner
stipulated that Respondent will receive a credit for any bills paid; Respondent disputed and
claimed “demands strict proof.” Respondent claimed it paid an amount “to be shown” in
medical bills through it group medical plan for which credit may be allowed under Section 8(j)
and Petitioner agreed. Respondent submitted an itemization of medical payments made in
Respondent’s exhibit #2 which was admitted without objection.

Petitioner submitted itemized bills with the treating records from medical providers in
exhibits (1) through (8). Petitioner’s exhibit 10, admitted with no objection, is a list of the
providers and summary of outstanding amounts due the following providers: 1) $65,067.00 for
Hinsdale Orthopaedics; 2) $1,386.70 outstanding from a total bill of $136,238.15 for Adventist
Hinsdale Hospital; 3) $60,678.00 for West Suburban Neurological Associates; 4) $688.00 for
Pain Care Specialists; 5) $1,147.00 for Hinsdale Family Medical Center; 6) $27,282.07
outstanding from a total bill of $32,520.87 for ATI Physical Therapy; and 7) $646.20
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outstanding from a total bill of $3,671.00 for Chicago Lake Shore Medical Association.

Relying on its finding of accident and causal connection herein, the Commission finds
that the reasonable necessary medical bills related to the Petitioner’s lumbar spine condition and
surgery shall be paid by Respondent to the referenced providers in Petitioner’s exhibit 10
pursuant to Sections 8(a) and 8.2. Respondent shall get credit for all amounts previously paid.

Petitioner testified that he retired in 2011 and he never looked for work thereafter. The
Respondent paid TTD through November 4, 2011 per Respondent’s exhibit 3, admitted without
objection, a total of 58 2/7 weeks. Based upon the Commission’s finding of accident and causal
connection, the supporting medical records and testimony, the Commission finds the Petitioner
was temporarily totally disabled for a period of 124 weeks. The Commission awards Petitioner
TTD from August 24, 2010 through October 3, 2010 and from November 3, 2010 through
February 6, 2013. Based upon the Commission’s finding that Petitioner reached maximum
medical improvement as of his February 6, 2013 release by Dr. Lorenz, and the fact that
Petitioner retired in 2011 and testified that he never looked for work thereafter, Petitioner’s claim
for temporary total disability benefits subsequent to February 6, 2013 is denied. Respondent
shall get credit for all amounts paid.

Petitioner waived his rights pursvant to Sections 8(f) and 8(d)! per his attorney’s
statements at the Oral Argument.

With regard to the issue of permanent partial disability, the Commission finds Petitioner
sustained 20% loss of use of the person as a whole under Section 8(d)2.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s October
9, 2015 Decision is reversed for the reasons stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $938.71 per week for a period of 124 weeks, from August 24, 2010 through Qctober
3, 2010 and from November 3, 2010 through February 6, 2013, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $844.80 per week for a period of 100 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused 20% loss of use of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the medical
expenses attendant to the Petitioner’s lumbar spine condition including lumbar fusion surgery
pursuant to §8(a) and §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

i
. 1

DATED: MAY 4 - 2017 L L%ﬁﬁr’iﬁw

KWL/bsd Michael}J. Brennan '/

32-03/07117 ' /%WJ

Thomas J. T@’ell

DISSENT

I respectfully dissent from the decision of the majority. I would affirm Arbitrator
William’s decision in its entirety and without modification. I find the Arbitrator’s decision to be
thorough and well-reasoned. [ would affirm and adopt.

U W 4k

Kevin W. Lambdjn




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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DE GRAZIA, RICHARD Case# 10WC047440

Employee/Petitioner

CITY OF CHICAGO

Employer/Respondent

On 10/9/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed,

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2234 CHEPOV & SCOTTLLC
NICHOLAS CLIFFORD

5440 N CUMBERLAND AVESUITE 150
CHICAGO, IL 60656

0766 HENNESSY & ROACH PC
AUKSE R GRIGALIUNAS

140 S DEARBORN ST 7TH FL
CHICAGO, IL 60603




[ ] injured Workers’ Benefit Fund (§4(d))

|:| Rate Adjustment Fund (§8(g)

STATE OF ILLINOIS ) [_| Second injury Fund (§8(¢)18)
None of the above
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
17IWCCO286
RICHARD DE GRAZIA Case #10 WC 47440
Employee/Petitioner
V.
CITY OF CHICAGO
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers’ Compensation Commission, in the city of Chicago, on
September 29, 2015. After reviewing all of the evidence presented, the arbitrator hereby
makes findings on the disputed issues, and attaches those findings to this document.

ISSUES:

A. I:] Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

D. I:I What was the date of the accident?

E. D Was timely notice of the accident given to the respondent?

A Is the petitioner's present condition of ill-being causally related to the injury?
G. D What were the petitioner's earnings?

H. I:I What was the petitioner's age at the time of the accident?

L D What was the petitioner’s marital status at the time of the accident?



17IWCC0286

I Were the medical services that were provided to petitioner reasonable and
necessary?

K. [X] What temporary benefits are due: [_] TPD [] Maintenance TTD?
L. What is the nature and extent of injury?

M. D Should penalties or fees be imposed upon the respondent?

N. D Is the respondent due any credit?

0. D Prospective medical care?

FINDINGS

« On August 23 2010, the respondent was operating under and subject to the provisions
of the Act.

« On this date, an employee-employer relationship existed between the petitioner and
respondent.

« On this date, the petitioner sustained injuries that arose out of and in the course of
employment.

« Timely notice of this accident was given to the respondent.

« In the year preceding the injury, the petitioner earned $73,216.00; the average weekly
wage was $1,408.00.

« At the time of injury, the petitioner was 50 years of age, single with no children under
18.

« The parties agreed that the respondent paid $54,716.06 in temporary total disability
benefits.

ORDER:
« The petitioner’s claim is dismissed and his request for benefits is denied.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.
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W M October 9, 2015

Signature of Arbitrator Date

0CT - 92015
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FINDINGS OF FACTS:

On August 24, 2010, the petitioner, an asphalt helper/laborer, received medical
care at MercyWorks for low back pain radiating into his legs that developed while
shoveling grindings on August 23", He reported a back injury in the 1990’s and a more
recent cervical injury and surgery. The exam revealed bilateral tenderness over the
petitioner’s sacroiliac joint, left greater than the right and mild tenderness over his
paralumbar muscles. The diagnosis was a lumbar strain for which medication,
conservative care and no work was advised. He followed up for continuing low back pain
on August 27" and worsening back pain on September 9" and October 1%.

The petitioner returned to Dr. Mark Lorenz on October 15, 2010, who he last saw
on June 10, 2009, for lumbar pain with pain down the back of his left leg in the Sl
dermatome. An MRI on May 15, 2009, revealed mild foraminal narrowing at L2-3, mild
to moderate foraminal narrowing at L3-4, moderate foraminal stenosis, greater on the
left, and mild central spinal stenosis with narrowing of the left lateral recess at L4-5 and
mild bilateral foraminal narrowing at L5-S1. The diagnosis then was lumbar spondylosis
with acquired stenosis at L4-5 and L5-S1 and a left-sided disc herniation with left leg
radiculitis for which Dr. Lorenz recommended a lumbar epidural injection. On October
15, 2010, the petitioner reported back pain going into his left buttock, behind his left
knee, into his left foot and into his small toe. An MRI on October 22™ revealed mild
spondylotic changes similar to the MRI on May 15, 2009, mild stenosis at L.2-3, mild to
moderate stenosis at L3-4, moderate stenosis, greater left of midline at L4-5, and
asymmetric stenosis of the left neural foramen at L5-S1. Dr. Lorenz opined on December

70" that the MRI revealed a small disc herniation and a facet joint cyst compressing the
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exiting L5 root at the L4-5 interval and recommended a decompression of the L5 root at
L4-5 on the left side.

At the request of the respondent, the petitioner was evaluated by Dr. Carl Graf on
February 28, 2011. On April 1%, Dr. Graf reviewed some prior medical records of the
petitioner and opined that the petitioner’s condition was a continuation of his preexisting
lumbar degenerative changes and lumbar facet cyst and that the MRI findings prior to and
after August 23, 2010, were essentially identical.

On November 14, 2011, the petitioner was reevaluated by Dr. Lorenz. He
reported back pain radiating down his left leg. An MRI on November 15" revealed
degenerative changes at L3-4 resulting in mild right neural foraminal narrowing and
degenerative changes at L4-5 resulting in moderate left neural foraminal stenosis, mild
central canal stenosis and mild right neural foraminal narrowing but no substantial
change compared with the MRI on October 22, 2010. On January 5, 2012, Dr. Lorenz
opined the MRI revealed spinal stenosis at the L4-L5 interval along with a herniated disc
and annular tear.

On January 20, 2012, Dr. Lorenz performed a decompression on the left at L4 and
L5, interbody and posterior fusions at L4-L5 with a cage, a posterior segmental fixation
and iliac crest bone graft. Dr. Lorenz noted on February 6™ that x-rays demonstrated
well-placed hardware and that the petitioner complained of pain and weakness. He
refilled the petitioner’s Norco prescription and referred him for pain management
treatment because of continuing lower back pain. Dr. Morgan at Pain Care Specialists
saw the petitioner on February 17" and noted complaints of pain from 8 to 10 out of 10

and no significant pain relief with the use of Norco 5/325 on the average of eight times a
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day. The test result of the petitioner’s fluid specimen given on the 17" was negative for
Norco. The petitioner received physical therapy from July 5% through March 29" Dr.
Morgan treated the petitioner through May 10",

Joshua Hicks, a certified athietics trainer, opincd that the functional capacity
evaluation on January 23, 2013, was valid and demonstrated the petitioner’s functional
capabilities at the light physical demand level. On February 6" Dr. Lorenz released the
petitioner to work at the light physical demand level with a permanent 25-pound
occasional lifting restriction. He opined that the petitioner had reached MML

On October 16™, the petitioner saw Dr. Lorenz for a urinary retention condition.
The petitioner reported no complaints with his neck, lower back or lower extremities. Dr.
Lorenz noted that the petitioner was doing well since his lumbar fusion, that there were
no long track signs with the neurological exam, that he had good power throughout and a
normal gait and that he had no fasciculation or atrophy. X-rays demonsirated well-placed
hardware with a solid fusion from L4-5 with no significant degenerative changes above
or below the fusion site.

Dr. Graf evaluated the petitioner on June 4, 2014, and opined that the petitioner
demonstrated multiple inconsistencies and non-organic pain signs and demonstrated self-
limiting behavior during the FCE. He opined that the FCE was not valid due to the lack
of a significant elevation in heart rate indicative of poor effort and findings demonstrating
multiple inconsistencies and subjective complaints that were out of proportion to the
evaluation.

FINDING REGARDING WHETHER THE PETITIONER’S ACCIDENT AROSE OUT OF AND IN
THE COURSE OF THE EMPLOYMENT WITH THE RESPONDENT AND WHETHER THE

PETITIONER’S PRESENT CONDITION OF ILL-BEING IS CAUSALLY RELATED TO THE
INJURY:
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Based upon the testimony and the evidence submitted, the petitioner failed to
prove that he sustained an accident on August 23, 2010, arising out of and in the course
of his employment with the respondent and that his current condition of ill-being with
lumbar spine is causally related to a work injury. The petitioner had a prior lumbar
condition of ill-being for which he sought medical care and reported the same level of
back pain with pain down the back of his left leg to his heel. The MRIs on May 15, 2009,
October 22, 2010, and November 15, 2011, revealed moderate foraminal stenosis, greater
on the left and mild central spinal stenosis with narrowing of the left lateral recess at L4-5
and mild bilateral foraminal narrowing at L5-S1 and were substantially unchanged. Dr.
Lorenz’s diagnosis in 2009 was lumbar spondylosis with acquired stenosis at L4-5 and
L5-S1 and a left-sided disc hemiation with left leg radiculitis. Dr. Lorenz opined on
December 20, 2010, that there was a small disc herniation and a facet joint cyst
compressing the exiting L5 root at the L4-5 interval, essentially the same assessment as
in 2009. And on January 5, 2012, he opined that an MRI revealed spinal stenosis at the
L4-L5 interval along with a herniated disc and annular tear, again the same assessment as
in 2009. Moreover, on April 1, 2011, Dr. Graf opined that the petitioner’s condition was a
continuation of his preexisting lumbar degenerative changes and lumbar facet cyst and
that the MRI findings prior to and after August 23, 2010, were essentially identical.

Also inexplicable is the petitioner’'s complaint of an unrelenting 8 out of 10 pain
level, the need for Norco medication and a negative test for Norco of a fluid specimen
taken on February 17, 2012. The inconsistencies lend support to Dr. Graf’s opinion on

June 4, 2014, that the petitioner demonstrated multiple inconsistencies and non-organic
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pain signs and demonstrated self-limiting behavior during the FCE; and, that the FCE
was invalid due to the lack of a significant elevation in the petitioner’s heart rate.

Based on the multiple inconsistencies and disproportional complaints, the
petitioner is nol believable or credible. The opinion of Dr. Lorenz is not consistent with
the evidence and is not given any probative weight. The petitioner failed to establish by a
preponderance of the evidence that his lumbar symptoms on August 23, 2010, were more
than just a continuation of his prior lumbar problems and that his work duties that day
caused a permanent aggravation of his pre-existing lumbar condition of ill-being. The

petitioner’s claim is dismissed and his request for benefits is denied.
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Page 1
STATE OF ILLINOIS ) [ZI Affirm and adopt l:’ Injured Workers™ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify Z] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
o Brlfz:;’tioner, l 7 I w C C 0 2 8 7
VS. NO: 12 WC 35540

ADP Total Sources/Best Buy Carpets,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of DWP and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 26, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in Circuit Court.
MAY 4 - 2017 Ko W
DATED:

KWL/vE Kevin W. Lambort

o !

Tho sxl.\Tyrr{}y /
Vbl eninay

Michael . Bremnan 7~




AT

ILLENOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF MOTION AND ORDER

ATTENTION. You must attach the motion to this notice, If the motion is not attached, this form may not be processed.

Raul Brena Case # 12 WC 035540
Employee/Petitioner

- 17IWCC0287

Best Buy Carpets
Employer/Respondent

TO: Patrick J Morris
Wiedner & McAuliffe, Ltd.
One N. Franklin
Suite 1900
Chicago, 1llineis 60606

On February 17, 2015 at 2:00 PM, or as soon thereafter as possible, 1 shall appear before
the Honorable Luskin , or any arbitrator or commissioner appearing in
his or her place at Wheaton, Illinois, and present the attached motion for:

Change of venue (#3072) Fees under Section 16 (#1600) _ X _ Reinstatement of case (#3074)
Consolidation of cases (#3071} Fees under Section {6a (#1645) or hearing (#R33)
(list case#)
. Hearing under Sect.19(b) (#1902) Withdrawal of attorney (#3073)
Dismissal of attorney (#3052) Penalties under Sect. 19(k) (#1911) Other (explain)
’_Dismissal of review (#3085) — Penalties under Sect. 19(1) #1912)
ér' = o P
Al 7 71 Ll I N. LA SALLE STREET, 26" FLOOR
Signature Petitioffer Street address
David Z. Feuer ) CHICAGO, IL 60602
Attorney's name and IC code # (pleesc print)’ City, State, Zip code
GOLDSTEIN BENDER & ROMANOFF #0226 312) 346-8558 ghr@gbrlegal.com
Name of law firm, if applicable Telephone number E-mail address

ORDER

> 17

Date

3 - MCWY Ts Cowne |

n nL
The motion is (&Gmmed ___ Withdrawn Conlmued lo © UA
Denied _ Dismissed ___ Set for trial {date certain) on
'. .\
‘L/G}Hu . FEB 17 2013 Olzé "’_—
Sién)tu;c of arbitrator or commissioner Date = | 5

IC4 12104 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll.free line 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsvifle 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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If the person who signed the Proof of Service is not en attomcy, this form must be notarized.

1, David Z. Feuer , affimm that] [_] delivered [X] mailed with proper postage in the city of Chicago a copy of this form

at 1 N. La Salle Street, Lobby Outgoing Postal Mail on December 31, 2014 to each party at the address{es) listed below.

TO: Patrick J Morris

Wiedner & McAuliffe, Ltd.

One N, Franklin

Suite 1900

Chicago, Illinois 60606 S

C
%4//& 7.-'ﬂ7 ﬂ%//l&»

Signature of person compléeting Froof of Service

Signed and sworn to before me on December 31, 2014

Notary Public

i The Workers’ Compensation Commission assigns code numbers to attomeys who regularly practice before it. To obtain or look up a
code number, contact the Information Unit in Chicago or any of the downstate offices at the telephone numbers listed on this form.

IC4 page2



ILLINOIS WORKERS® COMPENSATION COMMISSION
PETITION TO REINSTATE CASE

ATTENTION: This petition must be filed within 60 days of receipt of the dismissal order.

17IWCCO287

Raul Brena Case # 12 WC 035540
Employee/Petitioner

V. —

Best Buy Carpets
Employer/Respendent

On 11/13/14, this case was dismissed for want of prosecution. I received the dismissal order on
12/1972014. On 2/17/15, | will present this petition to reinstate the case before
Arbitrator Luskin for the following reason;

Meritorious Claim and Contentions.

.""/‘--\‘
%4:-;7 Freze,

Signature

David Z. Feuer -~ #0226
Name (please print; attorneys, please include IC code #)

(312) 346-8558

Telephone number

December 31, 2014
Datc

IC23 12/G4 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/332-3033  Web site: www. wee. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-301%  Rockford 815/987.7292  Springfield 217/785-1084
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Page 1
STATE OF ILLINOIS ) X’ Affirm and adopt I:’ Injured Workers® Benefit Fund (§4(d))
}8S. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF LAKE ) |:| Reverse I:l Second Injury Fund (§8(¢)18)
] pTD/Fatat denied
|:| Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Larry Carley, 17IWCC0288

Petitioner,
Vs. NO: 10 WC 48641
Integrys/North Shore Gas,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of nature and extent of Petitioner's
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 11, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circyit Court.

paTED:  MAY 4 - 2017 K’" LJ
KWL/ Kevin W. Lamboﬁn

402-5/2/ 17 W&?f rj W

Thomas J. Tyrrell /

,ts,{f' ﬁ%’%

Michael fl. Brennan




! ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

17IWCCO288

CARLEY, L ARRY Case# 10WC048641
Employee/Petitioner

INTEGRYS/NORTHSHORE GAS
Employer/Respondent

On 5/11/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest 0f 0.38% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2675 COVEN LAW GROUP
LARRY J COVEN

180 N LASALLE ST SUITE 3650
CHICAGO, IL 60601

1109 GAROFALO SCHREIBER HART ETAL
TODD E WEGMAN

55 W WACKER DR 10TH FL

CHICAGO, IL 60601



STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))

)SS. [_ ] Rate Adjustment Fund (88(g))
COUNTY OF Lake ) []Second Imjury Fund (§8(e)18)
m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISIONI 7IWCC(0288

Larry Carley Case # 10 WC 48641
Employee/Petitioner

v. Consolidated cases: N/A
Integrys/North Shore Gas

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen J. Friedman, Arbitrator of the Commission, in the
city of Waukegan, on March 22, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
. I:I Was there an employee-employer relationship?
. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
[ ] Was timely notice of the accident given to Respondent?
|Z Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
I:l What was Petitioner's marita! status at the time of the accident?
I:I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
. D Whal lemporary benefits are in dispute?
[JTPD [[] Maintenance JTTD
L. What is the nature and extent of the injury?
M. I:l Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

S TmoamMmoO AW

7

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, 11, 60607 3127814-6611 ~7oll-free 866/352-3033  Web site: www.iwce. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084



Larsy Carley v. Integrys/North Shore Gas 10 WC 48641

17IWCC0288

On March 11, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is in part causally related to the accident.

In the year preceding the injury, Petitioner earned $69,767.88; the average weekly wage was $1 +341.69.
On the date of accident, Petitioner was 44 years of age, married with 0 dependent children.

Petitioner kas received all reasonable and necessary medical services.

Respondent /as paid all appropriate charges for all reasonable and necessary medical services.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $664.72/week for 225 weeks, because
the injuries sustained caused the 45% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition Jor Review within 30 days afier receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue,

— S
e S
. 7
L — . May 3, 2016
Signiture of Arbilralon;_-() Date
ICArbDec p. 2
MAY 1 1 2016
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Statement of Facts

At trial and pursuant to Arbitrator’s Exhibit 1, the parties stipulated that there is no claim for unpaid medical
bills. To the extent the bills have not been paid by workers' compensation, those bills have been paid through
a group insurance which is funded by North Shore Gas. The parties also stipulated that there is no dispute
with respect to temporary compensation. Temporary total disability was paid for a short period of time and
then a disability policy came into effect essentially paying Petitioner from Qctober 10, 2010 to the present.

Petitioner Larry Carley testified that he has been employed by Respondent North Shore Gas/integrys since
1991 as a pipefitter. He described the physical requirements of the job as a physically demanding job involving
a lot of bending, crawling, standing, kneeling, and awkward work positions. He worked outside, inside, cold,
snow, heat, camrying in excess of 75 pounds on a daily basis. He testified that on March 11, 2010, he went info
a supply closet to retrieve some pamphlets for the class that day and he twisted, heard a pop in his knee, and
experienced immediate pain. He testified that he attempted to work through it and see if it would just go away.
By the end of the next day, it was not getting any better, so he advised Ms. Greathouse that he needed to
seek medical attention and was sent to Condell Acute Medical.

Petitioner testified that immediately before March 11, 2010 his knee was fine. He had surgery in 2002, but
nothing prevented him from doing his job. He was taking no medication and was not in therapy or seeing Dr.
Summervilie,

The records of Advocate Condell Medical Center were admitted as Petitioner's Exhibit A. Petitioner was seen
on March 12, 2010 with a history of a twisting injury to the right knee at work on March 11, 2010. The records
note a prior right knee ACL repair. Petitioner was diagnosed with a right knee sprain, rule out internal
derangement. He was provided Norco and crutches and taken off work (PX A). Petitioner testified he was
referred to Dr. Bruce Summerville.

Dr. Summerville's records were admitted as Petitioner’s Exhibit B. Petitioner saw Dr. Summerville on March
17, 2010. The record includes a consistent history of accident and complaints of sharp throbbing pain with
instability and sensitivity to touch over the medial compartment. The physical examination noted effusion,
tenderness and reduced range of motion. X-rays demonstrated advanced tri compartmental degenerative
changes. Dr. Summerville diagnosed an aggravation of right knee preexisting arthritis, Petitioner received a
steroid injection on April 11, 2010. He reported it was not effective during the April 30, 2010 visit. Dr.
Summerville suggested Petitioner would be a candidate for a total knee arthroplasty (PX B).

Petitioner was seen for a Section 12 examination at Respondent’s request on June 23, 2010 by Dr. Bernard
Bach (RX 1). Dr. Bach diagnosed Petitioner as post ACL reconstruction with tri compartmental arthritis. He
opined that he suspected a bucket handle tear of the medial meniscus. He recommended arthroscopic surgery
rather than a knee replacement. He did not recommend an ACL repair. He opined that the condition was not
an aggravation of the preexisting arthritis but rather a mechanical block. He also recommended an MRI (RX
1).

The MRI of the knee of was performed on July 23, 2010. The impression was postoperative changes,
consistent with prior ACL reconstruction. The graft appears intact. The exam also found signal abnormality of
the posterior horn of the medial meniscus, consistent with meniscal degeneration or tear. Dr. Summerville
reviewed the results and on August 2, 2010 changed his opinion and recommended an arthroscopy consistent
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with the opinion of Dr. Bach (PX B). Dr. Bach reviewed additional medical records and the MR! and authored
two addendum reports on August 3, 2010 and August 9, 2010 (RX 1). Dr. Bach opined that Petitioner had
preexisting arthritis and a possible medial meniscal tear and a loose body that could be causing mechanical
symptoms. He agreed with an arthroscopic procedure to address these findings. He opined that the
mechanism of injury could cause a meniscal tear or the loose body (RX 1).

Dr. Summerville performed arthroscopic surgery on August 27, 2010 consisting of debridement a tear of the
posterior horn of the medial meniscus and a radial tear of the lateral meniscus. His operative report notes
extensive chondromalacia in the knee (PX B). Petitioner testified that following surgery, he underwent a
course of physical therapy with Dr. Summerville. Dr. Summerville released Petitioner to back to work light duty
on September 7, 2010 {PX B). Petitioner testified that Respondent accommodated the restrictions through
October 10, 2010.

Petitioner testified that a short time before the August 27, 2010 right knee surgery, he started noticing that his
lower back was beginning to hurt. Petitioner testified that he was referred to Dr. Parikh for treatment for his low
back. Dr. Parikh’s records were admitted as Petitioner's Exhibit C. Dr. Parikh saw Petitioner on October 1,
2010. Petitioner complained of low back pain worsening over the last two weeks. He reported intermittent back
pain over the last 1 %2 months due to what he believed was limping and favoring his right side. Dr. Parikh's
assessment was lumbar strain with bilateral radiculitis. He recommended medication, physical therapy and an
MRI and EMG (PX C). Dr. Summerville ordered an MRI of the lumbar spine which was performed on October
7, 2010. The impression was a moderate sized focal disc herniation at L4-5 and a mild L5-S1 disc protrusion
(PX B). Dr. Parikh took Petitioner off work as of October 7,2010. On October 18, 2010, Dr. Parikh performed
an EMG/NCV which he concluded demonstrated bilateral L5 and S1 radiculopathy (PX C).

On October 20, 2010, Dr. Summerville saw Petitioner for an assessment of the right knee. He noted that
Petitioner was treating for his back with Dr. Parikh and that is unrelated. With respect to the knee, Dr.
Summerville continued Petitioner's restrictions and stated he could retum to work without restrictions as of
November 1, 2010. He states that Petitioner has a chronic disability in the right knee. In regard to his meniscal
tear and arthroscopy, Petitioner will reach maximum medical improvement at about three months
postoperatively. He may give consideration to further treatment of the right knee. Dr. Parikh'’s restrictions will
override his work recommendations (PX B).

Petitioner underwent physical therapy and a series of epidural steroid injections with Dr. Kin on November 2,
2010, November 8, 2010 and December 23, 2610 which provided only short term relief (PX E). Dr. Parikh's
December 14, 2010 note records that Petitioner was making good progress, but fell 3 days ago, causing a
slight flare up of low back pain. On January 11, 201 1, Petitioner reported no relief from the most recent
injection and no further progress in physical therapy. Dr. Parikh continued work restrictions and recommended
a neurosurgical consult. Petitioner's care was transitions to Dr. Ghanayem on February 8, 2011 (PX C).

Petitioner underwent a Section 12 evaluation with Dr. Edward Goldberg on November 3, 2010 (RX 2). After
reviewing additional medical records, Dr. Goldberg generated an addendum report dated December 2, 2010.
His diagnosis was that Petitioner had a disc herniation at L4-5 causing spinal stenosis with resuitant low back
and bilateral lower extremity paresthesia. He noted that Petitioner did not complain of any lumbar problems
from the time of his accident until potentially the knee surgery. He did not believe that Petitioner's altered gait
wouid have resulted in a central herniation. He stated that traumatic herniations could arise without intervening
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trauma. He recommended two epidural steroid injections and if this did not provide relief he recommended a
surgical discectomy.

Dr. Ghanayem's records were admitted as Petitioner's Exhibit F. Dr. Ghanayem first saw Petitioner on January
26, 2011. Petitioner provided a history of the March 11, 2010 knee injury. He stated that as he favored his
knee over time he developed back pain a few months later. Dr. Ghanayem reviewed the MR which revealed a
central disc hemiation at L4-5 and some changes at L5-S1.Dr. Ghanayem stated that with a gait disturbance,
particularly over a long pericd of time, one can develop back pain-or aggravation of an underiying low back
condition. He believed this to be the case with Petitioner. Dr. Ghanayem expressed concern over Petitioner's
narcotic use. He discussed the possibility of a lumbar fusion (PX F).

On February 25, 2011, Dr. Ghanayem recommended a discogram. On March 16, 2011, he reported that the
discogram did not produce concordant pain. He therefore did not believe that Petitioner was a surgical
candidate. He recommended that Petitioner work with Dr. Gnatz from rehabilitation medicine. On May 18,
2011, Dr. Ghanayem indicated that Dr. Gnatz had essentially maximized his benefit. He recommended an
FCE (PX F).

Dr. Summerville prepared a narrative report dated May 4, 2011. Dr. Summenrville notes that Petitioner had
been under his care for a number of years. He performed an ACL reconstruction several years ago at which
time Petitioner already had some degenerative changes. Dr. Summerville noted he did not review his prior
records. Petitioner had given up basketball in the last few years because of compfaints in his right knee, but
had tolerated ordinary activities of his occupation. He opined that Petitioner suffered a displaced symptomatic
medial meniscus tear as a result of the accident. He also opined that the patient aggravated the preexisting
moderate degenerative changes. He stated that Petitioner likely will require an arthroplasty of the right knee
secondary to the ACL deficiency and degenerative changes. The meniscal tear may have hastened the need
for the arthroplasty due to the loss of the cushioning effect of the meniscus. He disagreed with Dr. Bach that
the work related injury had no effect on the need for future surgery. He concludes that Petitioner had a
preexisting ACL deficiency and moderate degenerative changes. The ACL deficiency contributed to the injury.
Because the knee was unstable, it was more likely to cause a3 meniscus tear. The degenerative changes
progress in the face of the partial meniscectomy. The timeframe for progression is unclear (PX B).

Dr. Summerville saw Petitioner on July 18, 2011 for continued, persistent symptoms in the right knee.
Petitioner reported he has been unable to return to work. Dr. Summerville provided a steroid injection. Dr.
Summerville last saw Petitioner on August 8, 2011. He provided a second injection and recommended
viscosupplementation. He provided Petitioner with restrictions of 30 pounds lifting and no kneeling, stooping,
squatting or bending of over one hour per day. He noted that Petitioner has separate restrictions with respect
to his low back which may supersede the restrictions on his knee (PX B}).

Petitioner testified that he then sought consultation for a knee replacement with Dr. Ronald Silver. Dr. Silver's
records were admitted as Petitioner's Exhibit D. On October 1, 2611, Dr. Silver recommended a total knee
replacement. His opined that Petitioner's twisting injury in March of 2010 not only caused meniscal tearing,
but also accelerated and exacerbated his asymptomatic degenerative changes in his right knee (PX D).
Petitioner testified that Dr. Silver performed a right total knee replacement on November 1, 2011.

Petitioner continued with post operative care with Dr. Silver. He was discharged from care on June 26, 2012 at
maximum medical improvement with permanent work restrictions of no squatting, kneeling, crawling, or
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climbing and no long periods of walking or standing and avoiding uneven ground. Dr. Silver saw Petitioner
periodically thereafter with complaints of pain on March 25, 2014 and August 12, 2014 when he also advanced
complaints in the left knee. He was seen by Dr. Silver on January 14, 2016 and was doing reasonable well.
The x-rays showed the right knee replacement in excellent position and alignment. Dr. Silver stated Petitioner
is unable to work in any manner due to his discomfort (PX D).

Following release by Dr. Ghanayem, Petitioner continued follow up with Dr. Kin for back pain. Dr. Kin's care
consisted primarily of dispensing narcotic medications (PX E). Petitioner sought further treatment for his low
back with Dr. Jonathon Citow beginning May 24, 2013. Dr. Citow's records were admitted as Petitioner's
Exhibit G. Dr. Citow's initial note records complaints of back pain without radicular leg pain. He diagnosed
spondylosis. An MRI performed on July 18, 2013 demonstrated moderate to severe left foraminal narrowing at
L4-5 and moderate to severe bilateral foraminal narrowing at L5-81. Dr. Citow recommended a left sided L4
and L5 minimally invasive hemi laminectomy with bilateral decompression. This surgery was performed on
August 28, 2013 (PX G). Postoperatively Petitioner continued to see Dr. Kin. On November 6, 2013, Dr. Kin's
records state that Petitioner regrets the surgery and wished he never had it done (PX E). Dr, Citow saw
Petitioner on April 11, 2014. He notes Petitioner has recovered with no radicular leg pain. Petitioner reports
recently recurrent back pain. The physical examination notes full range of motion, negative straight leg raising,
normal strength, sensation and reflexes. Petitioner had a sacroiliac injection on April 24, 2014 (PX G).
Petitioner testified that he was released by Dr. Citow at that time.

Petitioner testified that since then, his back has been the same. If he does light activity, he is okay. Any
increase and he suffers pain, swelling and limited mobility. He testified that his knee is good. It is not so much
the issue as his back. He testified he has not sought further treatment. He is trying to live with it. He is not
taking prescription pain medications any more. He uses over the counter medication and, in extreme cases,
he uses Lidoderm patches that he was given some time ago. Petitioner remains an employee of Respondent
on long term disability.

Conclusions of Law

In support of the Arbitrator’s decision with respect to (F) Causal Connection, the Arbitrator
finds as follows:

The parties stipulated that Petitioner sustained an accidental injury arising out of and in the course of his
empioyment on March 11, 2010 when he twisted his right knee. The parties agree and the evidence supports
that Petitioner sustained a tear of the medial meniscus in the right knee at that time. The dispute is whether
Petitioner's further condition of il being and treatment to the right knee and the condition of ill being in
Petitioner’s low back are causally connected to the accidental injury sustained.

With respect to the right knee, Petitioner had a prior surgery in 2002. The Advocate Condell records note a
prior right knee ACL repair. Dr. Summerville notes that Petitioner had degenerative changes at the time of the
original surgery. He also states that, while Petitioner was able to continue his work activities, that he stopped
playing basketball. Following the accident, Petitioner was diagnosed with a medial meniscus tear, with pre
existing degenerative arthritis and an ACL deficiency. Petitioner underwent arthroscopic surgery on August 27,
2010 consisting of debridement a tear of the posterior horn of the medial meniscus and a radial tear of the
lateral meniscus. His operative report notes extensive chondromalacia in the knee.

Page 6 of 8



 Larry Carley v. Integrys/North Shore Gas 1 7 I w C C 0 2 8 8 10 WC 48641

Thereafter, Petitioner showed improvement and was released by Dr. Summerville to return to limited duty
work. Dr. Summerville stated Petitioner should reach maximum medical improvement for the surgery at about
three months postoperatively. He may give consideration to further treatment of the right knee. Dr.
Summerville discussed a return to full duty work in November, 2010, but in follow up visits continued to restrict
Petitioner to 30 pounds lifting though his last visit on August 2, 2011.

Dr. Summerville diagnosed a preexisting moderate degenerative changes and ACL deficiency, and opined that
this caused instability that contributed to the meniscal tear. He also stated that the degenerative changes
progress in the face of the partial meniscectomy, but the timeframe for progression is unclear. Dr. Silver
opined that Petitioner’s twisting injury in March of 2010 not only caused meniscal tearing, but also accelerated
and exacerbated his asymptomatic degenerative changes in his right knee.

Dr. Bach opined that Petitioner had preexisting arthritis and a possible medial meniscal tear and a loose body
that could be causing mechanical symptoms. He agreed with an arthroscopic procedure to address these
findings. He opined that the mechanism of injury could cause a meniscal tear or the loose body. He opined
that the condition was not an aggravation of the preexisting arthritis but rather a mechanical block.

The Arbitrator has weighed the medical opinions presented and finds the opinion of Dr. Bach more persuasive,
Petitioner had noted improvement in his condition after surgery and Dr. Summerville noted maximum medical
improvement and a possible return to work. The Arbitrator therefore finds that Petitioner's diagnosis of a
medial and lateral meniscus tear, and the treatment by Dr. Summerville causally connected to the accidental
injuries sustained on March 11, 2010.

With respect to the low back complaints, there is no evidence that Petitioner injured his low back on the date
of accident. Petitioner did not advance complaints in his back until after the August 27, 2010 knee surgery. His
history alleges that the condition occurred as a result of limping and favoring his right side. Dr. Ghanayem took
a history of the March 11, 2010 knee injury. Petitioner stated that as he favored his knee over time he
developed back pain a few months later. Dr. Ghanayem reviewed the MRI which revealed a central disc
herniation at L4-6 and some changes at L5-51.Dr. Ghanayem stated that with a gait disturbance, particularly
over a long period of time, one can develop back pain or aggravation of an underlying low back condition.

Dr. Goldberg diagnosed a disc herniation at L4-5 causing spinal stenosis with resultant low back and bilateral
lower extremity paresthesia. He noted that Petitioner did not complain of any lumbar problems from the time of
his accident until the knee surgery. He did not believe that Petitioner’s altered gait would have resulted in a
central herniation. He stated that traumatic herniations could arise without intervening trauma.

Based upon the history of complaints advanced, the Arbitrator finds the opinions of Dr. Goldberg more
persuasive. Petitioner's complaints arose only after his knee surgery. The records do not substantiate the
history of ongoing progressive complaints over a long period of time as surmised by Dr. Ghanayem.

Based upon the record as a whole, the Arbitrator finds that Petitioner has proved by a preponderance of the
evidence that he sustained a medial and lateral meniscus tear causally connected to the accidental injury
sustained on March 11, 2010 and that the medical treatment by Advocate Condell and Dr. Summerville was
causally connected to the accidental injury. The Arbitrator further finds that Petitioner failed to prove by a
preponderance of the evidence that any other condition of ill being in the right knee, left knee, or low back was
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causally connected to the accidental injuries sustained on March 11, 2010 and any other treatment including
the treatment to the right knee by Dr. Silver and all treatment to the low back was not causally connected to
the accidental injury sustained on March 11, 2010.

In support of the Arbitrator’s decision with respect to (L) Nature & Extent, the Arbitrator finds
as follows:

Petitioner's date of accident is before September 1, 2011 and therefore the provisions of Section 8.1b of the
Act are not applicable to the assessment of partial permanent disability in this matter.

Based upon the Arbitrator’s finding with respect to Causal Connection, the Arbitrator found Petitioner
sustained a medial and lateral meniscus tear causally connected to the accidental injury sustained on March
11, 2010 and that the medical treatment by Advocate Condell and Dr. Summerville was causally connected to
the accidental injury. Dr. Summerville performed surgery on August 27, 2010 and, on October 20, 2010, found
that Petitioner would reach maximum medical improvement three months from the surgery.

Petitioner had been released to return to work with restrictions on September 7, 2010, which Respondent had
accommodated until Petitioner was taken off work as a result of his low back complaints on October 7, 2010.
Dr. Summerville discussed a return to full duty work as of November 1, 2010, before the anticipated date of
maximum medical improvement. But when seen thereafter by Dr. Summerville on July 18, 2011 for continued
persistent symptoms in the right knee, Petitioner reported he has been unable to return to work. Dr.
Summerville provided Petitioner with restrictions of 30 pounds lifting and no kneeling, stooping, squatting or
bending of over one hour per day. Petitioner's unrebutted testimony was that he was unable to perform his
regular job duties within these restrictions.

Even when considering the unrelated conditions of ill being to Petitioner’s low back and right knee, Petitioner
has been released to return to work with restrictions. Respondent has not offered employment within the
restrictions and has placed Petitioner on long term disability. Petitioner did not provide evidence of any job
search or any vocational evidence as to his employability within his current restrictions. Petitioner testified that
he can perform light duty activities without increased symptoms. Based upon the evidence submitted,
Petitioner has failed to establish that he would qualify as an odd lot permanent total disability. Further, no
evidence to support a wage differential award under Section 8(d)1 was presented.

Based upon Dr. Summerville's permanent restrictions with respect to the right leg and Petitioner's unrebutted
testimony as to the physical requirements of his job as a pipefitter, including the physical requirements of the
job involving a lot of bending, crawling, standing, kneeling, and awkward work positions, the Arbitrator finds
that Petitioner could not perform these duties within the restrictions provided. The Petitioner's disability is
therefore more appropriately assessed as a loss of occupation under Section 8(d)2 of the Act. Petitioner is
precluded from performing heavy empioyment, which he did for Respondent for over 20 years.

Based upon the record as a whole and the Arbitrator's finding with respect to Causal Connection, the
Arbitrator finds that Petitioner has suffered a loss of 45% of the person as a whole.
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BEFORE THE ILLINOIS WORKERS* COMPENSATION COMMISSION
Ken Olzewski,
Petitioner,
V8. NO: 14 WC 30155
City of Highland Park,

Respondent. 1 7 I W C C @ 2 8 9

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein

and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, and prospective medical care and being advised of the facts and
law, reverses the Decision of the Arbitrator, as stated below, which decision is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission. 78
I1.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

e Petitioner is a 50 year old employee of Respondent, who described his job as Lieutenant
paramedic/firefighter. Petitioner had been with Respondent for about 27 years; hired
August 19, 1989. He worked for no other departments other than Highland Park during
that period. Petitioner had two associate degrees; criminal justice and firefighting, He has
numerous certifications as paramedic, hazardous materials tech, and others. He was still
employed by Respondent pursuant to a collective bargaining agreement with the union
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(current May 1, 2013—December 31, 2015). In his position he is responsible for his
station. Typically he is at Station 3. His responsibilities include making sure his team
members come in on a daily basis, checking out the apparatus and responding to calls. As
a firefighter/paramedic they have daily training on schedule from the battalion chief.
There are three stations in Highland. He was typically on Shift C. The ranks in the
department are Chief, deputy chief, and three battalion chiefs (1 per shift). Lieutenants
are below the battalion chiefs and firefighters below lieutenants. He typically oversaw
three members on his crew. His typical work schedule was working a 24 hour shift every
third day. He started at 8:00am and went to the apparatus floor to make sure the rigs and
equipment were properly placed and in proper working for the day. They would do
station duties after or if there was training in the morning, they would attend, They had to
clean the apparatus floor, wash and wax the engine, clean the kitchen, maintain the
grounds; the time it took depended on the day and type of duties; a couple hours. They
had lunch 12:00 to 1:00. He stated the afternoons were directed by either training or
doing preplans or emergency calls. They did EMS training, tactical training, and specialty
training like extraction, Sometimes they did training at the training tower away from the
station. Petitioner testified that once those things were done, between 4:00pm and 5:00pm
was their mandatory physical fitness; done at the station. Petitioner stated that was an
hour during the contractual work day where they were expected to exercise in some way,
shape or form to improve their fitness. Petitioner stated at Station 34 they had the fitness
room/gym in the upper loft with treadmill and stajr stepper. On the lower level they had a
treadmill and elliptical machine as well as free weights, a TRX military strap, medicine
balls, dumbbells, and a multi-machine which has a squat rack and bench press. Petitioner
stated that they also had an exercise bike and dip bar and chin up station. Petitioner
testified that the other station (Ravinia Station — Station 32) was like equipped. He stated
the central station had a larger gym and more equipment. Petitioner testified that the
equipment was provided via the City through grants.

* Petitioner reported to the battalion chief, Tim Pease as he did July 31, 2014. On the date
of accident, July 31, 2014, Petitioner testified that he reported to the battalion chief, Tim
Pease. Petitioner stated that he started work at 8:00am and it was a normal day; he did not
recall specific calls or specific training for that day other than his accident. He was at the
station the entire day. Petitioner testified that at 4:00 to 5:00pm he was doing the
mandatory exercising and he sustained an injury. Petitioner stated at the time he was
performing incline bench press. He was like in a lean back position and he was lifting the
barbell with free weights with both hands pushing upwards over his head. He was
pressing 135 pounds at the time. Petitioner stated that during the press up he felt a sharp
pop and pain in his left shoulder that made him discontinue the exercise and set the bar.
He stated the only other person present was Paul Grzybek, a crew member (also was a
certified peer fitness counselor, trainer). Petitioner stated that Paul did not see it happen;
he was around the corner (Petitioner indicated Paul heard him yell—stricken). The fitness
trainers are co-workers available for assistance with their fitness program. He believed
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the fitness trainers® certification program is paid via a grant, now out of the City budget.
He indicated the trainers are paid by the City to assist with workouts from 4:00 to
5:00pm; during his shift.

Petitioner testified that after the injury he noticed a significant amount of pain and he
terminated his workout. He stated he went and took some Advil and a shower and he
realized that he would not be able to complete his work day the way his shoulder felt.
Petitioner stated that he told his crew about it and Paul Grzybek (trainer), Petitioner
stated he told them he had injured his shoulder immediately; he stated he said that he
thought he had pulled or tore something in his shoulder. Petitioner stated that he also told
his battalion chief, Tom Pease, that he was going to have to take the rest of the shift off
Petitioner testified that he filled out a Duty Injury Report (ICE report) stating that he had
injured his left shoulder while he was working out. Petitioner testified the workout was
mandatory. He stated he had been told that from the former Chief, Pat Tanner, He stated
they were told during officer’s meetings and they were reminded that they would
workout in an effort to reduce back injuries and that it was mandatory. Petitioner stated
that they were told that the officers would have their firefighter’s workout and that it
would be documented in firehouse training under Section 1A at Wellness. He stated that
it was documented through firehouse reporting, where they entered all their training,
runs, and ambulance runs. Petitioner viewed PX20 and identified it as their training sheet
of physical fitness training for an hour; the purpose of it was to document all their
training as required by Respondent. Petitioner indicated that the Lieutenants (like him)
typically documented that. Petitioner noted the people documented there as himself, Paul
Grzybek, Brian McDonald, and Michael Schmidt. He or another Lt. inputted the
information; he did that on the exhibit. Petitioner testified that the document was kept in
the normal course of business at the fire department. Petitioner testified that he was
required to enter the physical fitness training information for his company every shift.
Petitioner testified that he inputted the information in PX20. He inputs what he does and
the other members for the physical fitness training, as part of his job, every duty day. He
agreed the physical fitness training was 4:00-5:00pm every contractual duty day and he
was paid compensation during that time. He was not allowed to leave the station during
that time. Petitioner testified that if they were in different training or if there were calls or
other specific duties they had to finish, they had to continue that; it was okay not to work
out. He testified that during that time he was required and expected to work out.
Petitioner stated that he was familiar with Respondent’s Fire Department Wellness and
Fitness Program. He stated that was their fitness program. The book defines all the
benefits of working out. He understood the purpose of the workouts was firefighter
fitness, job longevity. Petitioner testified that that makes him a better firefighter.
Petitioner stated that it certainly provides a benefit to the fire department by being more
physically fit, it reduces injuries. Petitioner stated that there was a year while the program
was going on that they had no back injuries for an entire year; that allows them better
customer service.
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Petitioner viewed PX 1 and identified it as a document that accompanied the physical
results from their annual physical from Dr. Fragen dated August 27, 2007 (to Chief Wax
from Dr. Fragen). Petitioner testified that as a result of the examination he was allowed to
participate in the department’s physical fitness program. That document was provided to
Chief Wax. Petitioner testified that the document is kept in the normal course of business
as it was in his training jacket/file. With the exam results he was allowed to do the fitness
program and continue as a firefighter. Petitioner stated that those are very comprehensive
physicals. Petitioner stated that lab work and screenings, stress test with strength
components, sit-ups and push-up tests for flexibility and grip strength testing are all part
of that exam. Petitioner testified that the physical fitness program noted in that letter was
Respondent’s wellness and fitness program. Petitioner viewed PX 5 and he identified it as
Respondent’s Wellness and Fitness Program; he stated that he was familiar with the
document as it is located at all the fire stations. Petitioner testified that that document was
in the fire station July 31, 2014 and it is kept as a normal business record at the fire
station. He viewed page 3 of it and read the ‘goals’ of the program; to insure a physically
and mentally healthy work force minimizing occupational injuries, disability
requirements and Worker’s Compensation costs. While complying with OSHA
requirements, the programs focus was educational and rehabilitative rather than punitive,
Petitioner indicated that he agreed with the Statement and his understanding of the
wellness and fitness program. Petitioner stated that the first sentence of the last paragraph
read, ‘This Wellness and Fitness Program has been developed by the department’s Labor
Management Subcommittees to ensure proper health and safety support for Fire
Department personnel.’ Petitioner stated that was a true statement to his understanding.
Petitioner testified that he had operated and conducted himself accordingly from the date
the program was implemented until July 31, 2014. He further read, ‘Public safety
personnel involved in fire suppression and emergency medical services work in a notably
dangerous conditions and are exposed to a variety of threatening situations. He further
read, ‘Safe performance of job duties requires these personnel to achieve and maintain
peak fitness levels to minimize risk of work associated injuries and illness. The intent of
the fitness portion of this program is to provide accessible fitness opportunities for all
sworn Fire Department personnel’. Petitioner stated that he agreed with and understood
that both statements applied to him as a firefighter/paramedic. Petitioner further read,
‘Provision of multiple fitness opportunities for the Fire Department personnel
demonstrates in a changeable manner the Department’s commitment to ensuring a well-
balanced wellness and fitness program and maximizes opportunities for the Highland
Park Fire Department to have a more motivated, safer and capable work force... .
Petitioner testified that the intent was there for the fitness program and how it impacts
him as a firefighter/paramedic. Petitioner understood Respondent was committed to the
wellness program. Petitioner read further, ‘Daily fitness training is mandatory for all on
duty Emergency Response Department personnel’; he indicated that applied to him,
Petitioner read further, ‘Time will be provided every day for fitness training, It is
expected that activities such as emergency calls or extended training will occasionally
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preclude personnel from participating in fitness training. These days should be the
exception and not the rule’. He indicated in his experience that was the case from when it
was implemented through July 31, 2014. Petitioner read further, ‘Fitness training shall be
documented in the daily journal and the firehouse software program as training using
Category 1A, physical fitness training’, Petitioner stated that is what he testified to in
PX20. Petitioner read, ‘All Fire Department officers and acting officers are given the
responsibility for making daily fitness training a priority activity’; he stated that was his
understanding as a paramedic/firefighter for Respondent. Petitioner testified that through
July 31, 2014 no one ever communicated to him that the program was voluntary and not
mandatory. It was further noted the requirement of wearing workout clothing consistent
with Respondent’s uniform standards and once workout is completed requirement to
change out of the workout clothing. Petitioner indicated the clothing was what he wore 4-
5:00 during workouts during his shifts. Petitioner brought a set of the long sleeve tees and
shorts for workouts (not admitted into evidence) and he testified those were provided by
Respondent, he believed, with part of the original grant money, he knew he did not buy
that. He indicated that was the clothing indicated above and he noted the logo for
Respondent Station 33.

Petitioner noted the section on page 17 regarding Respondent’s fitness trainers receiving
training and certification from a recognized training/fitness trainer course. Petitioner
testified the trainers volunteer to participate in that capacity and then they are trained for
Respondent. Petitioner noted Paul Grzybek was their fitness trainer and Petitioner
understood he was to be re-certified the month of this hearing. Petitioner viewed PX 5
Respondent’s Wellness and Fitness Program book (admitted). Petitioner viewed PX12
and noted it as Petitioner’s 1A physical fitness training 2/24/08-7/31/14; a compilation of
his fitness training, documented for the various dates during that timeframe. Petitioner
noted they maintain the training records as Respondent told them to. He noted the
training regimen from cardio to strength and conditioning (PX12 admitted). Petitioner
viewed PX 6 and he identified it as the Collective Bargaining Agreement between
Respondent and their union, (NOTE--Page 65 of the Agreement noted the requirement to
participate in the fitness program). Petitioner testified as to the fitness program being
established therein and their requirement to participate. Petitioner understood the
program had been implemented as noted there. He indicated no one ever told him it had
not been implemented.

Petitioner agreed he first sought treatment for the injury at Northwestern Lake Forest
Hospital August 6, 2014, Petitioner testified that he was sent there by Respondent as that
is the location of Respondent’s occupational health clinic. Petitioner was seen by Dr.
Shropshire there at Corporate Health. Petitioner stated he described the accident and the
pain he was having at that time. He told her of the pain in his shoulder after lifting the
weights. Petitioner stated that the doctor was not familiar with what an incline bench was
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but he did describe it. The doctor prescribed an MRI and Petitioner was given lifting
restrictions and told not to do any lifting overhead. She did not recommend exercises to
strengthen the shoulder but told him to do shoulder exercise twice per day. Petitioner
testified that the limited duty and shoulder exercises did not resolve the pain. Petitioner
had follow up visits with that doctor but he did not notice any improvement as a result.
The MRI was ordered but never approved by WC then. The doctor was seeking approval
for the MRI and therapy. Petitioner testified he was referred to Dr. Cham, an orthopedic
specialist but he did not see the doctor at that time. Petitioner could not see the doctor as
the doctor was not in his network. As WC had denied authorization Petitioner stated that
he tried to use his group. Petitioner testified that he went through his HMO and was
referred to Dr. Dunlap, an orthopedic specialist at North Shore University Orthopedics.
Petitioner first saw Dr. Dunlap October 6, 2014 and he recommended an MRI. Petitioner
underwent that left shoulder MRI at North Shore on October 14, 2014. He saw Dr.
Dunlap October 20, 2014 to discuss the MRI findings. Dr. Dunlap recommended steroid
injections therapy and restrictions. Petitioner had therapy at North Shore beginning
November 4, 2014 and attended all scheduled sessions. After therapy Petitioner returned
to Dr. Dunlap December 22, 2014. Petitioner indicated he had improvement with the
injection and therapy but it was not long lasting and the symptoms returned. The doctor
retained the light duty restrictions and gave another injection to the shoulder February 2,
2015. Subsequent to the injection the doctor discussed the possibility of surgery.
Petitioner understood he was a surgical candidate, The doctor recommended continued
light duty and home exercises. After that Petitioner saw Dr. Chams at Illinois Bone &
Joint, June 4, 2015. Petitioner described feeling popping and pain in the shoulder while
the doctor manipulated it. Petitioner understood the doctor knew what was wrong and
could fix it. Dr. Chams diagnosed a tear in the shoulder from the MRI and recommended
arthroscopic surgery to repair it. Petitioner stated that he wanted to have the surgery.

Petitioner testified that prior to July 31, 2014 he never had any left shoulder treatment
and he had no prior similar symptoms of popping in the shoulder. Petitioner stated that he
had no new injuries since this accident. Petitioner stated that some of the bills had not
been paid and some were paid via group insurance as WC had denied the bills. Petitioner
stated that he had paid out of pocket towards some of the bills; he had not been
reimbursed. Petitioner paid Dr. Chams $235 for the evaluation. Petitioner was currently
on light duty status and he was pending surgery per Dr. Chams. Records and bills in PX 2
(Northwestern Medicine), PX 3 (North Shore), and PX 4 (Dr. Chams), were introduced.

Petitioner agreed he testified that the workout equipment and clothing were provided to
firefighters, for the physical fitness training, by Respondent via a grant. Petitioner was
familiar with the grant and documents related to it Petitioner stated the grant they
received was for the fitness equipment and program and he noted the letters authored by
the Chief, Alan Wax on Respondent’s behalf to Senators Durbin and Obama, and Kirk.
Petitioner testified that those letters were maintained in the normal course business (PX13
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admitted). Petitioner identified PX14 (admitted) as the grant paperwork to Homeland
Security for the Fitness and Wellness Program signed by Tim Pease and kept in the
normal course of business. Petitioner read the grant application which indicated the
program was mandatory. The grant application noted it ‘Requests funding to implement
mandatory health and fitness program’. The application further noted that in 1990 an
optional wellness program was implemented and the goal was to expand program to be
more comprehensive and comply with NFPA 1582 standard on medical requirements for
firefighters. The application further noted that the program was to be mandatory for all
emergency response personnel and administered on an incentive rather than punitive
basis. Petitioner indicated in his experience that was how the department operated since
obtaining the equipment purchased under the grant. He read, ‘this program will allow the
HPFD to effectively address the most dangerous aspect of firefighters’ jobs and improve
the well-being and fitness level of each member’. Petitioner agreed with the statement.
The application read “with the assistance of federal funding, HPFD (the Respondent)
would be able to implement this most valuable program.” Petitioner testified that the
department had received that grant money which was used to purchase the equipment
(total cost $42,837) as well as provide training for Peer trainers (total costs $13, 341.90).
Petitioner testified that peer trainers are those trainers who volunteer to help people there
with their workouts; that money had been provided via the grant. The application further
read, ‘Our organization is committed to making this program work. It is absolutely vital’.
Petitioner understood that was how Respondent viewed the program. He further indicated
the request needing the assistance of the federal government for the program. The
application further noted that ‘within the past three years, the Highland Park Fire
Department has also experienced two firefighters being placed on permanent disability
due to back injuries’ and that ‘These injuries could have been avoided if a mandatory
physical fitness program were in place.’ Petitioner identified PX15 as a letter from
Homeland Security Office of Grants and Training to Respondent. (exhibit admitted).
Petitioner read the letter regarding the $74,692.00 grant approved for the program to
purchase the equipment and provide peer training. Petitioner testified no one ever said the
workout each shift was voluntary.

Petitioner testified there is no ban from them using the equipment when off or on duty.
He stated he does cardio in the moming and weight training later. He stated cardio is
difficult during the day as they can get a call in the middle and that stops the workout.
Petitioner again stated there is nothing to prevent a firefighter from using the equipment
at other times. He indicated his immediate family can come there on off days. He can
exercise more than an hour per day.

Mr. Horne testified for Petitioner, he has worked for Respondent Fire Department for 29
years; a lieutenant paramedic/firefighter. He also serves the union in various capacities;
he was part of the negotiating team at the time of hearing. He is a company officer so he
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works with a crew of 3-5 and they carry out normal duties as firefighters, fire calls, EMS,
water calls. He works on gold shift; 24/48 shift, 24 hours on, 48 hours off, on a rotating
basis. Respondent has 3 stations. They are assigned to stations by the battalion chief and
they rotate through. He ultimately reports to the fire chief and they have a deputy chief
and a battalion chief on his shift. He had worked under 5 chiefs in his career; current
chief is Dan Pease. Mr. Horne stated that on a typical shift day they start at 8:00am and
they do moming checkouts and they check the rig to be ready for calls. He stated the
battalion chief provides a daily roster of people assigned to the station and rig. They also
assign if they want special training or public education details completed. It is considered
a contractual workday. Between 8:00 and 5:00 they respond to emergency calls and they
train and at 4:00 they do physical fitness until 5:00. He stated there is workout gear in
every station and everyone works out; he believed that was part of their job. He indicated
the prior Chief Tanner, had a conversation with him about physical fitness training
requirements after he was promoted to lieutenant, about October 2010. He indicated the
conversations occurred during officer meetings on more than one occasion; they have
scheduled monthly meetings when he is on duty. He indicated management staff is
present at the meetings; chiefs, lieutenants. The chief conducted the meetings and those
meetings are protocol. Petitioner testified that Chief Tanner, at those meetings, said the
physical fitness training was mandatory and they were to instruct all their personnel to
participate in the program. He stated they were presented with facts like their goals to
reduce back injuries. He indicated they attributed no back injuries during a period to the
fitness program. He was told everyone shall participate at their own level and non-
participation was only when on calls or other duties or training was going on. Mr. Horne
stated he knew that from his experience with the contract meeting with the people to set
up the program for individual workout plans. There was no specific workout routine. Mr.
Horne stated that everyone was expected to participate at their own fitness level; no one
was told not to as to a particular workout. He indicated he understood the peer fitness
trainers met with individuals on the shift if they were asked to help them reach personal
goals. Mr. Home testified that the peer trainers had special training and certification
classes provided by Respondent. Mr. Home testified at no time was he ever told the
program was voluntary. He stated in the last contract negotiation the city proposed a
word change from ‘may’ to ‘shall’ and he thought that strengthened it.

Mr. Horme viewed and identified PX 6 as the collective bargaining agreement in effect
from May 1, 2013-December 31, 2015. He noted Section 19.3A provided that the ‘The
city and fire department peer fitness trainers may establish a wellness program which
shall include individuals and departmental goals. While employees shall be required to
participate in any such program while on duty’; the word ‘shall’ was the city proposal; it
was ‘may’ before. Mr. Home stated the agreement was accepted by the union and
changed. He was a signatory on the agreement for the union.
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As to the fitness equipment, Mr. Home stated there is a mix of cardio gear and weights
and machines; equipment present at all stations. In the union he represents an area of
northern Illinois firefighters. He had been president and on the negotiating team before.
He is familiar with labor management committee as he had participated in many. He read
19.3A, ‘While employees shall be required to participate in any such program while on
duty, no employee will be disciplined for failure to meet any goals that may be
established as long as the employee makes a good faith effort to meet any such goals and
is able to meet reasonable minimal job required physical fitness standards as established
by the city and for department peer fitness trainers’. He noted the program had to be
reviewed and discussed before it was implemented. He had been present at
implementation meetings for the program. Mr. Homne stated he understood after the
meetings that he participated in with Chief Wax, that the program was implemented, He
testified after the program was implemented the workouts started. Mr. Horne testified the
4:00-5:00 workouts started with Chief Wax; Mr. Horne was not a Lt at that time. He
testified that the workouts continued after Chief Wax. Mr. Horne stated that Chief Tanner
was more direct as to the workouts. He stated they were told the workouts were part of
the job duties. At that time he was a Lt and was told to make sure the employees
participated. Part of his job as a Lt. was to make sure people worked out and participated
in the program to whatever extent. He stated they have some who walk around the station
and others who work out more than an hour. He stated he (the Lt’s) notes on the daily log
the workouts; whether firefighter/paramedics participated; and inputted the hours.

Mr. Homne viewed and read from PX13 (the grant letters June 2, 2006 to Senator Durbin)
as to implementation of the fitness program. He read, “We recognize that the cost of less
than maximum health and fitness in our emergency responders is not only monetary but
also can be emotionally devastating to the department’. He agreed with Chief Wax
statement there. He read further, “By preventing injuries and illness and improving
employee health, the department will reduce costs associated with workers’
compensation, disability pensions, insurance premiums and overtime”. It read further that
moral improvement would result in better protection of life and property and benefits the
City, community. He agreed with that. Mr. Home testified that the 4:00-5:00 period was
for workout and not for naps or reading; he stated they were not allowed to leave the
station during that period; they were expected to exercise then. Mr. Horne stated that he
believed that exercising makes you a better firefighter, makes the job safer, allows more
efficiency on the job, allows better decisions and provides for your well-being. Mr. Horne
felt it allowed him to provide better service to the community.

Mr. Lindgren testified for Petitioner, he is a lieutenant firefighter/paramedic who has
worked for Respondent for 24 years. He was hired initially as firefighter/paramedic and
then promoted about 2008. He supervised a station with usually 3 other firefighters. He
organizes the day. He stated they do training and duties and manage the calls which could
be firefighter or EMS calls. He noted the battalion chief sends out a roster with any other
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training. He indicated the typical schedule is 24 hours on with 48 hours off. They start at
8:00am and do roll call and go through the roster and note special duties and training for
the day. He stated after they check the rigs which takes about 45 minutes to an hour and
after that maybe some training or other duties. He noted about noon they have lunch and
after they train, and then at 4:00 they do the wellness workout. Mr. Lindgren indicated
the workout could be any kind of physical conditioning you want; running, treadmill,
weight lifting, stretching, Mr. Lindgren testified that the workout is mandatory going
back quite a few years with Chief Tanner. He noted that they were told on more than one
occasion at the meetings with Tanner about the training program. He indicated the first
time it was noted as to the wellness program was summer 2008. He indicated unless they
were on other training or calls 4:00 was the fitness program. He indicated it was a direct
order to work out as he understood. Mr. Lindgren testified that at no time since then were
they ever told it was a voluntary program. He noted they have to fill out the training sheet
every time they are finished; mandatory 1 hour. He would fill out the sheet for his crew
and enter it into the computer that they worked out. He testified that was a regular part of
the job duties. He indicated the workouts were standard, not an elective recreational
activity for free time. Mr. Lindgren testified the workouts took place during their
contractual day. He stated he was told by Tanner they were trying to reduce back injuries,
to keep firefighters in better shape. He stated there that there was a big push to reduce
back injuries at that time. Mr. Lindgren testified the wellness program helps by working
out and reducing back injuries by being in better shape. He recalls a good year with no
back injuries and they attributed that to being in better shape from the workouts with the
program. Mr. Lindgren testified he thought it was a great program that provided a benefit
to the department; in better shape and preventing injury. He thought it was great PR for
the city with them being in better shape; ‘no one wants to see an out of shape fireman’.
He testified it helped him perform his job better. Mr. Lindgren testified that the wellness
program was mandatory, not voluntary and was in place on July 31, 2014.

* Mr. Pease testified for Respondent. Mr. Pease testified to being employed by Respondent
as fire chief for about a year. He had started with Respondent October 5, 1987. His job is
preparing budgets, strategic direction and implementing the vision. He was involved, as a
negotiator, with negotiating the contract with the union. Prior to May 1, 2013 he was
deputy fire chief and was involved with negotiations then also. Mr. Pease is familiar with
Petitioner and aware of the injury July 31, 2014, He agreed injuries are to be reported to
direct supervisors (notice is stipulated to), and an accident report is prepared and moves
up the chain of command. He viewed RX 5 (admitted) and recognized it as the supervisor
report by his brother; he had seen it before; it was signed August 6, 2014. The report is
kept in normal business practice; done for every injury claimed. Mr. Pease indicated he
was familiar with the general employee policies and rules of the department. Mr, Pease
indicated that as of July 31, 2014 there were no physical fitness requirements, city wide
for Respondent. He testified the city is under a physical wellness program that the fire
union is not part of; he indicated they chose not to accept the city’s wellness program, he
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believed per the collective bargaining agreement. He viewed PX 6 and identified it as the
agreement between the city and fire union effective May 1, 2013 through December 31,
2015. He testified the agreement was applicable July 31, 2014, Mr. Pease testified that he
was familiar with the terms of PX 6 as he was involved with negotiations. He viewed
page 65 (fitness examinations) and indicated that the provision on that page concerned
the question of physical fitness to return to duty. He indicated that the fire chief makes
the determination if there is justifiable concern as to medical fitness for duty. He
indicated that prior to July 31, 2014 there was no concern regarding Petitioner’s fitness;
Petitioner had not been scheduled for any such exams. Mr. Pease was then pointed to the
‘Physical fitness program’ section and stated that a peer fitness trainer is a person trained
in physical fitness activities and certified for the fire department. He testified there were
certified trainers July 31, 2014. Mr. Pease testified to being a member of the labor
management committee as on July 31, 2014. Mr. Pease indicated that between May 1,
2013 and July 31, 2014 there had been no meeting of the labor management committee
regarding the wellness program. He had been present at all meetings and he stated that a
wellness program had never been brought up for discussion. There had been meetings
since; 3 per year. He stated a wellness program had not been brought up and no such
program had been adopted at the meetings. Mr. Pease testified there was no other
mechanism besides the collective bargaining agreement to establish a binding agreement
on the wellness program. Mr. Pease testified that there presently does not exist, a physical
fitness program and there had not been one before May 1, 2013. Mr. Pease testified that
no command officers had ever disapproved of physical fitness activities between 4:00 and
5:00pm. He indicated per the agreement they are permitted to do that activity from 4:00
to 5:00pm (provided other duties were done) but it was not required. In his capacity he
had been to fire houses between 4:00 and 5:00pm from time to time and had observed
employees working out and not working out. He stated he had observed employees
cooking, completing reports and watching TV during that time. He testified if he was at a
station from 4:00 to 5:00pm and observed someone not working out he would not advise
them to work out and there would be no discipline for not working out. He had seen no
such reports from any officer. Mr. Pease testified that there was no other program that
employees must complete a mandatory workout from 4:00 to 5:00pm. He viewed the
Wellness incentive program fitness bonus hours section. He indicated that was earning
additional time off performing a physical fitness assessment with a wellness coordinator;
he stated that was a voluntary program. He indicated they contract out for a coordinator
through HR for that. He indicated that would be performed at a country club; operated by
the park district. Mr. Pease testified that on July 31, 2014 Petitioner was not performing
that assessment with a wellness coordinator.

® Mr. Pease testified that there are legal standards of safety and well-being that apply to
firefighters. He viewed RX 6 and indicated it is a medical evaluation of candidate form
(minimum standards per State of Illinois). He indicated they are advised to do that but
that was not mandatory; Respondent does comply with that. He stated it is an
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examination done once per year. He indicated Petitioner would have been scheduled for
that exam fall 2014, but not scheduled as of July 31, 2014. He stated the sole purpose of
the exam is to determine if the person is fit for duty. He did not know if there was a
specific level of strength of fitness to pass the exam. Mr. Pease testified that employees
have varying levels of physical fitness that pass the exam, but he did not know the
measurement.

¢ Mr. Pease was familiar with the location of Petitioner's injury within the station. He
indicated they have other facilities at other locations. Mr. Pease testified that they
received the equipment per a grant and donations from residents. He indicated there are
amenities at the station the firefighters can use other than exercise equipment when they
have completed their duties; a day room with TV, recliner chairs, desks, bunks,
computers. He testified the employees are not required to use any of those amenities. He
indicated people other than firefighters can use the equipment at station 33. Mr. Pease
agreed, per the collective bargaining agreement, that Respondent provides certain clothes
to the firefighters. He stated they provide standard uniform, tee shirts, shoes, and turmout
gear. He stated not fitness/exercise wear. Mr. Pease testified that he was aware of
firefighters purchasing their own workout gear. He indicated one firefighter sells things
with the logo he had designed for Respondent. He testified if a firefighter purchases those
things they are not reimbursed by Respondent. He indicated workout clothing had been
provided when they had the original grant (under Chief Wax). Mr. Pease became chief
December 2014. He indicated during Chiefs Wax and Tanner’s tenure as chiefs there was
no formal program to work out. There are policy changes every 2 years that are posted
but not in the employee handbook. Mr. Pease testified that there is a formal fitness
requirement set in the handbook for non-union employees, not the fire department. He
indicated the firefighters did not accept that program. He stated they did not agree to the
city’s ability to raise insurance premiums based on mere participation in the program. He
indicated the union had a disagreement with the weliness program tied to the insurance
premiums (with the prior agreement). Mr. Pease testified that there was no formal
wellness program with the May 2, 2013 agreement (PX 6). Mr. Pease testified that he as
chief had not applied any pressure on officers to engage in workouts and to his
knowledge neither did Chief Tanner. He stated they were trying to develop a wellness
program but the union rejected it. The agreement had been enacted during Chief Wax’
tenure. He had never issued any orders contrary to the agreements. He had been a union
member when he was a firefighter.

® M. Pease agreed there are people in the department certified as peer fitness trainers. He
stated the people pay for their certification every few years; the department does not
reimburse them. He stated at the development of the wellness programn Respondent did
pay to certify peer fitness trainers in anticipation of the union accepting the policy, but
they did not and the fitness program went by the wayside. The wellness and fitness guide
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was published February 1, 2008 and the program was subject to acceptance by the union
and the acceptance was not given, so the City stopped paying for the trainers
certifications. Mr. Pease testified that recording of training hours is required by the fire
department. Nothing happens if they do not work-out on a given day. He indicated the
supervisors/lieutenants (or the firefighters) at each station are instructed to complete
those entry hours. No action is taken against a Lieutenant for not logging it. He stated as
they do not require it they do not really track it. He stated that all training hours should be
recorded but there is no penalty if not recorded properly. He indicated not all firefighters
are equal status of physical fitness. Some are overweight; no action is taken for that. To
his knowledge no prior chief disciplined for failure to work out.

® On cross examination, Mr. Pease again stated that the peer fitness trainers are not
reimbursed by the department; they could have been under prior chiefs but were not
under his reign. He stated Chief Wax did as he was the one that certified them as peer
fitness trainers. He agreed he was not chief July 31, 2014 (date of accident). He indicated
that to his knowledge at that time the peer fitness trainers were not paid for; he did not
know. Mr. Pease indicated some of the fitness equipment was purchased from money
received elsewhere; some through the grant. He indicated the grant received was from
Homeland Security; he was not intimately familiar with that grant. He viewed the grant
and indicated it had been prepared by his brother, Lt. Tim Pease. He indicated the intent
was to fund a program that was never accepted by the union. He agreed the department
received the grant money and he believed it was used to buy the equipment. He indicated
that to his knowledge the money was not given for a mandatory health and fitness
program ((NOTE-this was contrary to grant language)). He then indicated he was not sure
what was communicated by Homeland security about it.

¢ Mr. Pease testified that the firefighters can go to grocery shopping from 4:00-5:00pm. He
testified it was up to the officers’ discretion what they did during that hour based on
completion of the assigned duties for the day. He agreed the equipment purchased by the

city with assistance of the grant money was so that the firefighters would work out: a
physically fit firefighter can do better at his job and benefit the fire department, and in

turn_the community at large. He stated they bought the equipment with the intent of
implementing the program as the city would benefit from physically fit firefighters,
regardless of whether the program was implemented or not. The City was willing to let
them workout during work for that. Mr. Pease indicated they are neither encouraged nor
discouraged from working out; it was up to the individual. He agreed he testified the
training hours (working out) are required to be recorded. As chief he has not taken any
steps to communicate to the firefighters that workouts were not required. He was not
aware of prior chiefs communicating if they did not want to work out they did not have
to. He testified that the equipment was left in the stations for the guys to use because the
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city wanted them to. He did not know if you can correlate equipment use with low back
injuries. Mr. Pease indicated they have no measurement of whether back or knee injuries
are diminished or increased from a workout. He indicated the wellness program was not
to decrease low back injuries but to increase physical fitness. He indicated with awkward
positions even a physically fit person can throw their back out. He did not know how
much money was received from the grant. He indicated to his knowledge Chief Tanner
did not give orders contrary to the collective bargaining agreement (CBA). Mr. Pease had
not told anyone not to record training hours. Mr. Pease testified that he does encourage
everyone to work out and record physical fitness hours that they do not do at the
firehouse. He encourages them to be physically fit; whatever they had to do; a workout
could be one of those things to do.

* Ms. Taub, testifying for Respondent, stated that she had been employed by the City of
Highland Park for about 5.5 years. Her title has been Human Resources manager for the
past 3 years; since January 2013. Ms. Taub handles employee relations, performance
management, policy development and compliance, insurance plans and workers’
compensation. With regard to policy development she was involved with proposed
policies like the wellness program. She agreed policies like that are revised and updated
from time to time. Ms. Taub testified that presently there is no minimum level of physical
fitness required under Respondent’s policies. She testified that there was no such policy
July 31, 2014 or prior. She testified in the past there had been performance measures for
evaluation for performance of their duties; it changed in 2011. Ms. Taub stated that in
2011 the City completely revamped the performance evaluation process and went looking
for personal attributes to job-based competencies; job specific competencies. She testified
none of those took assessment level of physical fitness. Ms. Taub testified that when
looking at new candidates for positions the City does not take physical fitness into
account. She testified that the City does have fitness incentives for employees; to earn
extra time off if they meet certain levels. Ms. Taub testified that is described in the
employee handbook. She testified the employee is not required to participate in that
program and they are not penalized for not doing that. Ms. Taub indicated policies are
typically communicated via writing and all employees are asked to acknowledge receipt
and they would comply; the policies are in the handbook. Ms. Taub identified RX 1 as
the employee handbook; it was forwarded to the attorney for this litigation. She indicated
that was in effect July 31, 2014. She indicated access to the handbook is also available
on-line for the employees. She testified the handbook applies to all employees, including
those covered by a collective bargaining agreement. She indicated policies are not
affected by the CBA but if there is a conflict the CBA controls.

* Ms. Taub testified that Respondent has a central workout facility for employees and their
families. Ms. Taub testified that employees are not required to use the workout center and
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she stated the City does not track if they do or not. She indicated employees can to self-
identify for purposes of a wellness program.

The Commission notes that Petitioner presented PX 1, a Certification of Health dated August 29,
2007 from Dr. Fragen to Chief Wax regarding Petitioner’s physical and fitness for duty. The
Certification noted Respondent’s wellness and fitness program. Petitioner also presented PX 5,
the Highland Park Fire Department Wellness & Fitness Program book. It noted the ‘Goal® of the
program was, to insure wellness and fitness physically and mentally in the workforce and
minimize occupational injuries, disability requirements (WC), complying with OSHA
requirements and that the focus was education and rehabilitative rather than punitive. Section 5
index indicated the Mandatory fitness training section. It noted the development of the program
and noted enhancing health and safety of its most valuable assets—the employees. It noted that
the Peer fitness trainers were to upkeep equipment and to monitor programs valuable to boost
morale with injured employees. There is also a section on fitness protocols to determine base
levels and evaluate progression year after year. Petitioner presented PX 6, the Collective
Bargaining Agreement; as per testimony. Page 65 of Agreement noted the fitness program and
the requirement to participate in program. Petitioner presented PX10, meeting minutes, July 15,
2013, -priorities- reduction of vehicle accidents; continue success with back injury reduction;
ensure proper lifting techniques; possible increase in use of stair chair. Petitioner presented
PX13, letters dated June 2, 2006 regarding grant application. The letters noted that the grant
would provide for the purchase of equipment for the program which would be of benefit to the
community. It further noted it would provide healthier, more productive responders for the
department and better aid stricken communities. Petitioner presented PX14, the Grant application
(via Department of Homeland Security) as per testimony. The Grant was requested for the Fire
Department to purchase exercise equipment and other things for a mandatory fitness wellness
program. Petitioner presented PX22, the Affidavit of Frank Nardomarino, a Peer fitness trainer
and firefighter/paramedic for Respondent, dated May 18, 2016. He noted he was first certified in
2013 and re-certified November 2015. He noted since November 2015 Respondent has stopped
paying costs for training and re-certification for trainers.

The Commission finds that there is clear testimony that Chief Tanner, the prior chief and chief at
the time of Petitioner’s accident, had indicated that the fitness and wellness program was
mandatory. Testimony was presented that Petitioner worked out regularly. Clearly in such a
demanding and responsible position, the fitness program (voluntary or mandatory) was a benefit
to him and certainly a benefit to Respondent. Clearly, keeping Petitioner in shape and on the job
longer decreased turnover and the necessity to train new firefighters. Having healthy veteran
firefighters/paramedics certainly benefitted Respondent and its citizens. Px. 5, the
Wellness and Fitness Program indicated, ‘This Wellness and Fitness Program has been
developed by the department’s Labor Management Subcommittees to ensure proper health and
safety support for Fire Department personnel’. It further noted ‘Public safety personnel involved
in fire suppression and emergency medical services work in a notably dangerous conditions and
are exposed to a variety of threatening situations’. Furthermore, ‘Safe performance of job duties
requires these personnel to achieve and maintain peak fitness levels to minimize risk of work
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associated injuries and illness. The intent of the fitness portion of this program is to provide
accessible fitness opportunities for all sworn Fire Department personnel’. Petitioner testified that
he understood that both statements applied to him as a firefighter/paramedic. The Federal grant,
from the Department of Homeland Security, clearly indicated it was for a mandatory program; if
it was not implemented as mandatory Respondent would be in violation of the grant provisions.
The Commission notes that there is no question that the 4:00 to 5:00pm time period during
Petitioner’s shift was designated for wellness and fitness in the facilities in the fire stations as
long as they were not on calls or performing other duties for the day. There were no punitive
measures for not participating in the hour for fitness and the testimony and the CBA indicated
that there was to be no penalty for not participating. The Commission finds that there is clearly
issue as to whether or not it was a mandatory program, but the preponderance of credible
testimony and evidence indicates it was mandatory at the time of Petitioner’s injury. It is clear
Petitioner’s activities between 4:00 to 5:00pm were during Petitioner’s paid shift. Petitioner was
required to be on the premises during that time other than if on a call or other mandated activity.
The fitness period was an exercise break from regular firefighter/paramedic duties as the time of
the accident. The preponderance of evidence makes clear that along with Petitioner’s
firefighter/paramedic duties and responsibilities around the station, that hour provided for
exercise was equally a part of his duties and responsibilities whether mandatory or not. Petitioner
working out was not merely a recreational activity for his enjoyment, but rather, and clearly a
benefit to Respondent and their community and other communities for which they may need to
respond. Clearly a physically fit firefighter/paramedic is an asset and great benefit to the
community at large.

The Commission notes a case on point is Elvery v. Village of Lombard, 06 IWCC 1076: 2006 Iil.
Wrk. Comp. LEXIS 1261. There a firefighter was on duty and during a break period (from his

cooking duties at the firchouse) was playing softball on the premises when he was injured; the
Commission reversed the Arbitrator’s decision and found accident and remanded the matter back
to the Arbitrator for further proceedings. In Campbell v. Taylorville Fire Dept.. 13 IWCC 574:
2013 Il Wrk. Comp.LEXIS 559., the petitioner was voluntarily playing basketball on a break
with a number of other co-workers when he was injured. The Arbitrator found accident there and
the Commission affirmed and adopted that finding. In Duran v. Peru Volunteer Ambulance. 15
IWCC 312: 2015 Ill. Wrk. Comp. LEXIS 313, the Commission affirmed the arbitrator’s finding
of accident. There, Petitioner was a paramedic, also required to remain at the station on an
extended shift. While on a break, he was helping a co-worker work on a personal radio and while
Petitioner was walking to return tools to his vehicle he fell and was injured. In each of these
cases the Commission applied the personal comfort doctrine to find accident arising out of and in
the course of employment. Here, Petitioner was not playing ball or walking to his car but rather
working out for wellness and fitness which clearly was of benefit to him and Respondent and the
communities at large. Furthermore, the evidence on the record indicates the intent of Respondent
obtaining the grant from the Department of Homeland Security, to obtain fitness equipment, for a
wellness and fitness program for its firefighter/paramedics, whether considered mandatory or
not. Petitioner was on a 24 hour shift and he had to be on premises other than for calls or other
duties that took him away. Analyzing the evidence pursuant to the personal comfort doctrine
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would also result in a finding for Petitioner as there had to be some downtime for personal
comfort seeing that Petitioner had to be present at the station and remained on the clock for the
entirety of his 24 hour shift. Again, Petitioner working out is of great benefit to him and
Respondent and communities at large, and also considering the Homeland grant (mandatory)
intent was for keeping emergency personnel fit as a benefit for all. The preponderance of
credible testimony and evidence finds Petitioner met the burden of proving accident that arose
out of and in the course of his employment and further a causal relationship to his condition of
ill-being. The Commission finds the decision of the Arbitrator as contrary to the weight of the
evidence, and, herein, reverses the Arbitrator’s decision and finds, by the preponderance of the
evidence that Petitioner met the burden of proving accident that arose out of and in the course of
employment, and further met the burden of proving a causal relationship between the accident
and Petitioner’s current condition of ill-being,

The Commission, with the above finding of accident and causal connection, further finds
evidence of medical treatment and medical expenses to warrant reversal for an award of medical
expenses and ‘prospective medical care’ and, herein, orders Respondent to pay the reasonable
and necessary related medical bills, subject to the fee schedule, and for Respondent to pay for the
reasonable and necessary costs related to the surgical procedure recommended by Dr. Chams.
Respondent offered no evidence they are not liable for that surgery, other than by way of their
denying accident/cansal connection. Petitioner has had the surgery since the start of the hearings
so the matter is, hereby, remanded to the Arbitrator, to obtain further evidence (again this was
result of §19(b) proceedings) to determine the medical expenses and any further treatment and/or
temporary total disability (TTD), and/or any permanent partial disability (PPD) benefits. The
Commission finds the decision of the Arbitrator as contrary to the weight of the evidence, and,
herein, reverses the decision of the Arbitrator, and awards the reasonable and necessary medical
expenses, and expenses related to the ‘proposed medical care’ (surgery and post-operative
treatment) and any TTD related to the surgery, and, herein, remands the matter to the Arbitrator
for further proceedings consistent with this order.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the due and owing (if any) period of temporary total incapacity for work under
§8(b), and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a
further hearing and determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the
reasonable and necessary medical expenses and ‘prospective’ medical care under §8(a) of the
Act, subject to the fee schedule,

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
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without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit

for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Commission a Notice of Intent to File for Review in t Cou
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DATED:

0-2/23/17 David Gore

DLG/jsf _ ,m T2 2

Stephef Mathis

The party commencing the proceedings for rtﬁ in the Circuit Court shall file with the
i

SPECIAL CONCURRING OPINION

This case was scheduled for Oral Arguments on 2/23/2017 before a three member panel
of the Commission including members David Gore, Stephen Mathis and Mario Basurto
at which time Oral Arguments were either heard, waived or denied. Subsequent to Oral
Arguments and prior to the departure of member Mario Basurto on 3/1/2017, a majority of the
panel members had reached agreement as to the results set forth in this decision and opinion, as
evidenced by the internal Decision worksheet initialed by the entire three member panel,
but no formal written decision was signed and issued while former member Mario Basurto still
held his appointment.

Although I was not a member of the panel in question at the time Oral Arguments were
heard, waived or denied, and I did not participate in the agreement reached by the majority in
this case, I have reviewed the Decision worksheet showing how the departing member
voted in this case, as well as the provisions of the Supreme Court in Zeigler v. Industrial
Commission, 51 I1.2d 342, 281 N.E.2d 342 (1972), which authorizes signature of a Decision by
a member of the Commission who did not participate in the Decision. Accordingly, I am
signing this Decision in order that it may issue.

TQitenk A fimpaer)

Deborah Simpson
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On 8/8/2016, an arbitration decision on this case was filed with the Ilinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.39% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

4192 QWENS & LAUGHLIN PC
BRIAN M LAUGHLIN

8 CRYSTAL LAKE RD SUITE 205
LAKE IN THE HILLS, IL 0156

0075 POWER & CRONIN LTD
ADAM RETTBERG

900 COMMERCE DR SUITE 800
DAKBROOK, IL 60523
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SR NEE O ) D Injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF LAKE ) || second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
KEN OLZEWSKI Case # 14 WC 30155
Employee/Petitioner
v. Consolidated cases:
CITY OF HIGHLAND PARK

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable George Andros, Arbitrator of the Commission, in the city of
Waukegan/Chicago, on 11/18/15, 2/8/16, 4/27/16, and 5/20/16. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those
findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?
. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

. D Was timely notice of the accident given to Respondent?

B
C
D
E
F. Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. D What was Petitioner’s age at the time of the accident?

I |:| What was Petitioner's marital status at the time of the accident?

J

. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. & [s Petitioner entitled to any prospective medical care?

L. |:| What temporary benefits are in dispute?
[JTPD [[] Maintenance O TrD

M. |:| Should penalties or fees be imposed upon Respondent?
N. |Z Is Respondent due any credit?

0. [_] Other

ICArbDecli9b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-661! Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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KENNETH OLZEWSKI V. CITY OF HIGHLAND PARK 14 WC 30155

STATEMENT OF FACTS

As a 27 year veteran and now a Lieutenant Paramedic firefighter his job responsibilities include

overseeing crew and apparatus, training and responding to calls.

The crew works a 24-hour shift every third day, meaning that they are on duty for 24 hours, then
off-duty for 48 hours. Station duties follow or training attendance, if scheduled. Lunch is noon
then the aftemoon would be dictated by training or preplanned events. All are subject to

emergency calls and responses.

Between 4:00 pm and 5:00 pm Petitioner would perform what he described as mandatory
physical fitness at the station. Station 34, to which he is assigned, includes a “gym,” which
Petitioner described as a room containing treadmills, a stair stepper, elliptical, & weightlifting
equipment. The other two Highland Park stations have similar equipment, with central station

34 having a much larger gym.

On July 31, 2014 Petitioner reported to work in his ordinary capacity at Station 34 at 8:00 a.m.
Between the hours of 4:00 and 5:00 p.m. he was exercising, both because he described it as
mandatory and because he enjoyed it. While performing an inclined bench press he felt a sharp
pop and pain in his left shoulder. He then discontinued. The only one present was Paul
Grzbek, a who did not see the event. Mr. Grzybek is a “peer fitness trainer,” an individual trained
as part of a wellness program to be available for assistance with fitness. Petitioner believed that
Respondent paid for the training and certification of these “peer fitness trainers”. Following the

injury Petitioner felt significant pain in his left shoulder.

1
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He self-medicated, advised his crew, then called his battalion chief Tim Pease reporting he was
going home sick. He completed “ICE Report,” which is a duty injury report. Petitioner stated

therein he injured his left shoulder while working out.

Petitioner believed his workout was mandatory based on being told by former Fire Chief Pat
Tanner during an officer’s meeting. No date was established. He testified all training including
workouts were reported and documented on an ongoing basis. (Pet. Ex. 20) Such
documentation was required by the Department. Petitioner produced a printout of the training
log of July 31, 2014, which listed himself, Paul Grzybek, Brian McDonald, and Michael
Schmidt. Petitioner compiled the document, inputting the information, and testified that it was

part of his job to do so on every shift.

During the hour from 4:00 to 5:00 p.m., Petitioner is paid, and this time is part of his contractual
workday. He cannot leave the fire station during this hour. The workout would not be required
if training / events over ran into that hour, or other specific duties required completion, an
emergency call arose. Otherwise, Petitioner’s belief was that he was required to remain in the
station and engage in a workout during that hour. Importantly to Petitioner, after they completed
workouts, one responsibility was to record in the training logs the number of hours the crew
worked out in the gym in station 34. Pet. Ex.12 and Pet Ex.20. This was one of his “duties”

along with maintenance of apparatus, EMS and training, and responding to calls.

The Petitioner testified Chief Tanner told him at officers meetings workouts were mandatory;
All officers and firefighters work out; Lieutenants were responsible for recording and document
in training logs, under the category “1A physical fitness training,” the hours each firefighter

spent in participating in fitness training.
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Petitioner was examined in August 2007 by Dr. Fragen at the City’s request. As a result Dr.
Fragen determined he was “fit to participate in the department’s Physical Fitness program.” (Pet.

Ex. #1)

Petitioner testified regarding Respondent’s “Wellness and Fitness Program”. This program
encompassed the purchase of exercise equipment, time to work out, plus book on its benefits.
The purpose of this program was enhancing fitness and job longevity, reduced injuries overall,
and make him a better firefighter. Petitioner produced a letter dated 8/29/07 from Dr. Fragen to
Chief Wax, noting that Petitioner had undergone a physical examination and was therefore
allowed to participate in the Department’s physical fitness program. (See Pet. Ex. 1) He asserted
the physical fitness program was the same as Fire Department Wellness and Fitness Program.

See testimony infra from the HR director and Chief Pease regarding these programs & CBA.

Petitioner produced a document titled “Highland Park Fire Department Wellness and Fitness

Program.” (See Pet. Ex. 5) This document included a “Goals” section that stated:

“The Highland Park Fire Department operates a wellness and fitness program to ensure a
physical and mentally healthy work force, thus minimizing occupational injuries, disability
requirements and Workers” Compensation costs. While complying with occupational health and
safety regulatory requirements, this program’s focus will be educational and rehabilitative, not
punitive. “Petitioner testified that this was consistent with his understanding and belief that the

Fire Department was committed to this wellness program as of July 31, 2014.
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He underscored Page 15 of the Highland Park Fire Department Wellness and Fitness Program

binder Petitioner Exhibit number 5, also stated:

“Daily fitness training is mandatory for all on-duty emergency response department
personnel. Time will be provided every day for fitness training. ...Fitness training shall be

documented in the Daily Journal in the Firehouse

Software Programs contain “training” using the category “1A-Physical Fitness
Training.” All Fire Department Officers and acting officers are given the responsibility for
making daily fitness training a priority activity.” It is expected that activities such as emergency
calls or extended training will occasionally preclude personnel from participating in fitness

training. These days should be the exception and not the rule.”

Petitioner testified that at no point from the time when he was so qualified through July 31, 2014
did anyone from the Department or the City communicate to him that the program was optional,
voluntary and not mandatory. The City provided workout clothing; he believed this was in

conjunction with an original grant used to purchase equipment.

This grant was discussed further (See Pet. Ex. 13); documents were produced showing former
Chief Alan Wax issued letters requesting a grant from the federal government in early June 2006.
This grant application indicated participation in the proposed wellness program would be
mandatory, and that the purpose was to ensure better job performance through better physical
fitness. The department did subsequently receive a grant using it to purchase exercise

equipment. (See also Pet. Ex. 15}
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Petitioner admitted “Collective Bargaining Agreement.” (See Pet. Ex. 6) Section 19.3A of this
document is subtitled “Physical Fitness Program.” Petitioner read the following passage from

this section during direct examination:

“The City and Fire Department peer fitness trainers may establish a wellness program
which shall include individualized and departmental goals. While employees shall be required to
participate in such a program while on duty, no employee will be disciplined for failure to meet
any goals that may be established as long as the employee makes a good-faith effort to meet any
such goals and is able to meet reasonable minimum job-required physical fitness standards as
established by the City and the Fire Department peer fitness trainers. Before any such program
is implemented, the City shall review and discuss the program at a meeting of the Labor

Management Committee...”

Petitioner’s understanding was this referred to the City’s wellness program noted in Pet. Ex. 5.
He testified the Department had established a wellness program. He asserted forthrightly no one
ever told him it was not implemented. He conducted himself as though the program described in

this section of the Collective Bargaining Agreement had been implemented as described.

The Petitioner and Lt. Home testified that the Respondent provided training and certification for
peer fitness trainers who would assist firefighters with setting up a plan for physical fitness goals.
Respondent paid for training and certification, as well as re-training and re-certification of peer

fitness trainers from November 2007 through November 2015. Pet.Ex 22)
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Chief Pease testified he became Chief after the date of the accident at bar. He testified since he
became chief, the Respondent no longer pays for the re-training and certification of peer fitness

trainers. All agreed the workouts took place during their contractual work day.

The Petitioner, Lt. Horne and Lt. Lindgren all testified they were never advised by Respondent
that workouts during their shift or participation in the fitness program were optional or voluntary.
Chief Pease testified he was not aware of any communication by Respondent to its firefighters
before he became chief that workouts did not have to be done during their shift. Moreover, since

becoming chief he has not taken any steps to communicate workouts are not required.

Petitioner, Lt. Horne and Lt. Lindgren all testified the equipment provided and the workouts
required by Respondent allowed them to be better firefighters plus helped the department to

reduce on the job injuries , especially back injuries.

Testimony by Lt. Homne and Lt. Lindren regarding the mandatory nature of the of fitness training
, recording of firefighter workout hours in the training logs by Lieutenants and statements by
Chief Tanner, were similar to and consistent with Petitioner’s testimony. Chief Dan Pease, the
current fire chief and longtime employee of the City department testified that exercise equipment

were for firefighters use; training hours spent working out were required to be logged.

Respondent’s grant application to United States Dept of Homeland Security (Px. 14) requested
funding to purchase exercise equipment for the department costing $42,837.00. The grant
application represented the total cost for the wellness and fitness program was $82,988.00. City
of Highland Park represented therein funding was requested in order to “implement a mandatory

health and fitness program.”
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The executed, submitted grant application states that “Wellness and fitness programs are a basic
component of any injury and illness prevention initiative. The cost of firefighters with poor
health and fitness levels is not only monetary; it is also emotionally devastating to firefighters,

their families, and the citizens that the firefighters are expected to help.” Pet.Ex.14)
Petitioner and Lt. Horne asserted the grant was approved for $74,692.00 (Pet. Ex.15)

Following his injury, he was sent on August 6, 2014 to Northwestern Lake Forest Hospital
occupational health service. Dr. Angela Shropshire issued restrictions, ordered MRI, therapy and
eventually sent him to Dr. Chams, an orthopedic specialist. Petitioner used his private group
health insurance to see an orthopedic specialist named Dr. Dunlap at North Shore University
Orthopaedics, as Dr. Chams was not in his network. On October 6 he concurred for an MR1
eventually performed on October 14, 2014. A shot and PT ensued. On December 22 he noted
transient improvement but no lasting relief. After another shot on February 2, 2015 Dr. Dunlap

discussed surgery ; he was a surgical candidate.

Petitioner then saw Dr. Chams with Illinois Bone & Joint Institute on June 4, 2015. Petitioner’s
understanding was Dr. Chams noted & tear within the shoulder, and agreed with the surgical
recommendation for repair. Surgery ensued January 2016 followed by PT.; he was not released

from treatment by Dr. Chams at hearing time.

On cross-examination he confirmed he thoroughly read the City of Highland Park’s Employee

Handbook, and that he was *“probably” familiar with its contents. (R. Ex. 1)
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Petitioner agreed this document also stated for any City employees also covered by a collective
bargaining agreement, in the event of a conflict between that agreement and any of the City
policies and procedures described in the Handbook, the collective bargaining agreement would

control.

Petitioner admitted with respect to the “meeting of the Labor Management Committee” required
under Section 19.3A of the Collective Bargaining Agreement, he was not aware of when such a
meeting might have taken place, had not been present for such a meeting, and simply assumed

that it had occurred.

Petitioner agreed the workout he was performing was not one intended to earn additional paid
time off pursuant to the relevant section of the Handbook; further, no person purporting to be
“the City’s wellness coordinator” was present at the time. He did not know identity of City’s

wellness coordinator.
He agreed that on his “Employee’s Statement of Injury” (R. Ex. 4), he stated:

“While performing my usual exercise, [ felt a strong, sharp pain in my left shoulder.

When the pain did not subside after Advil, it was reported to my supervisor.”

Petitioner testified that it was his understanding that all employees on duty were required by
Department policy to engage in workout activity between the hours of 4:00 and 5:00 p.m,,

barring the three excepted circumstances discussed previously.
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Lieutenant Stephen Horne worked for Respondent for just over 29 years. He was past President
of the union, now part of the union negotiating team. In negotiator role , he was involved in
negotiations of new contracts when the time arose. He served under five Fire Chiefs during his

service including Al Schneider, David Campagne, Alan Wax, Pat Tanner, and Dan Pease.

Lt. Horne testified typically physical fitness was performed between 4:00 and 5:00 p.m. His
belief was this was part of his job, rather than a voluntary activity. He believed individuals could
participate at their own levels, the only time they would not participate was when they were on
emergency calls, if other training was occurring, or if duties existed yet completed. Based upon
his knowledge of CBA it allowed for individuals to meet with peer fitness trainers to establish an

individual workout plan. The HPFD paid for certification of peer fitness trainers.

He testified the physical fitness training was never communicated to him as voluntary and/or
non-mandatory. He believed that in the negotiations for the last union contract the City had
proposed language strengthening the requirement, changing the word “may” to *“shall” in Section

19.3A of that contract. Lt. Horne was a signatory to the contract on behalf of the union.

The language in section 19.3A of the collective bargaining agreement requiring review and
discussion of a proposed fitness program, prior to implementation, at a meeting of the Labor
Management Committee was noted by It. Home. He testified that he had been present at such a
meeting, plus his understanding was in fact the program had thereafter been implemented. He
did not provide a date or an estimate as to when this meeting might have occurred. Between the
hours of 4:00 and 5:00 p.m. the firefighters were not allowed to choose what to do with their
time. They would not be allowed to nap, listen to music, read a book instead of working out.

They would not be allowed to leave the station to eat.

9
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The expectation was to exercise at ability level. Lt. Home believed exercising made the

firefighters better able to perform their jobs.

On cross-examination, he testified t any notes or records of the meetings he recalled having with
Chief Tanner in approximately October 2010 would have been subsequently destroyed. No
minutes were taken of these meetings; he was unable to place a more precise date or series of

dates on which they had allegedly occurred.

He agreed that Petitioner’s alleged injury on July 31, 2014 had taken place within the period of
time controlled by the collective bargaining agreement. He agreed the language of Section
19.3A of that agreement said the City and Fire Department “may” establish a wellness program,
but they were not required to do so. He agreed language of that section did require the City to
discuss any proposed wellness program at a meeting of the Labor Management Committee prior
to implementing any such program, and therefore if no such meeting were held, no such program
could be implemented. He assumed that if a meeting had been held during the operation of a
prior collective bargaining agreement, it would automatically carry over to subsequent
agreements. He assumed such meetings had taken place. He did not recall when the meeting
might have occurred. Lt. Home testified under cross-examination that in his capacity as a
lieutenant with crew members reporting to him he had never taken any disciplinary action

against a member of his crew for not utilizing the workout equipment.

He agreed that the language of Section 19.3A of the collective bargaining agreement stating
“employees shall be permitted to engage in physical fitness activities” indicated that employees
had the choice of whether to participate, and in fact they could not be prevented from using the

equipment if they had chosen to do so.

10
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He agreed this section did not require employees to use the exercise equipment and did not
require them to use it between the hours of 4:00 and 5:00 p.m. He agreed that this section
contained no mechanism by which an employee choosing not to use the exercise equipment
could be reprimanded or punished. This is important to the Arbitrator. He had received the
City’s Employee Handbook reviewed its contents, and certified that he had done so. He
understood that the collective bargaining agreement controlled in the event of any conflict

between its terms and the policies expressed within the Handbook.

On redirect examination, Lt. Homne reviewed documents indicating meetings had occurred on
July 15, 2013, January 27, 2014, and April 21, 2014, (See Pet. Ex. 8, 9, 10) He recalled that at
these meetings there was discussion of reduction of back injuries, which he attributed to the
physical fitness program. On re-cross-examination, he agreed that none of them contained any

reference to either an existing fitness program or establishment of a new fitness program.

Lt. Lindgren testified that he was a Lieutenant fire paramedic with Respondent and had been for
24 years. On a typical day at 4:00 pm would be a mandatory wellness workout. This would be
any kind of physical conditioning that the individual wanted. His belief that the workout was

mandatory went back “quite a few years when Pat Tanner was chief.” (TX 2/8/16, p. 80)

He recalled being at an officers’ meeting sometime in summer 2008 when Chief Tanner had said
the workouts at 4:00 p.m. were mandatory barring training, other duties, or emergency calls. No
one had ever told him since that the workouts weren’t mandatory. The workouts would be
logged on the training sheet, and he filled the sheet entering the computer. He believed the
reason for the workouts was to reduce back injuries and make the department look better. He

believed the workouts were of benefit to the department for these reasons.

11
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On cross-examination, Mr. Lindgren received and reviewed employee handbook. He was
familiar with the operative collective bargaining agreement but that he did not know its exact
language well enough to say one way or the other that it made workouts mandatory. He agreed
that he never took action against anyone for failure to work out at 4:00 p.m.; He could not recall

whether anyone on his crew had failed to complete a workout.

Daniel Pease has been the Fire Chief at the Department since December 2014, and worked for

HPFD since October 5, 1987. He was involved on City’s behalf in union CBA negotiations.
He was a city negotiator/ deputy Chief for the CBA effective on the date of Petitioner’s injury.
Chief Pease noted on accident date his direct supervisor had been Tim Pease, his brother. RX 5.

Chief Pease is familiar with the general employee policies of the City not specific to the FD, City
policies in effect on July 31, 2014 did not include any physical fitness requirements. They did
contain a wellness program that the fire union Local 822 was not part of, because that bargaining
unit had chosen not to accept the city’s wellness program pursuant to a collective bargaining

agreement.

Chief Pease is familiar with CBA in effect on July 31, 2014, ( Pet. Ex. 6) Section 19.2 of that
CBA ( Pet. Ex. 6, p. 65) is titled “Fitness Examination.” Chief Pease testified this spoke to a
situation wherein there was a justifiable concern about an employee’s medical fitness for duty,
and it indicated that the City may require the employee to submit to an examination by a
qualified and licensed physician or appropriate professional. The decision whether a justifiable
concern existed was made by the Fire Chief, prior to July 31, 2014, there existed no such

concern about the Petitioner.

12
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As of accident date Petitioner was not scheduled for an exam conternplated by this section.

Section 19.3A of the collective bargaining agreement is titled “Physical fitness program.” Chief
Pease noted as of July 31, 2014 certified as peer fitness trainers existed but not Petitioner. Chief
Pease was a member of the Labor Management Committee named in Section 19.3A of the
agreement, had been so prior to July 31, 2014, and had been in attendance at the meetings of that
Committee through July 31, 2014. He testified that at no point from the onset of effectiveness of
the collective bargaining agreement through July 31, 2014 was a meeting of the Labor
Management Committee as contemplated under Section 19.3A of the agreement held during

which any proposed wellness program was reviewed and discussed.

At none of these meetings was any vote taken regarding establishing such a program. At each
meeting there would be three members of the union and two representatives of the City. These
meetings occur at a frequency of approximately three per year, and are scheduled as events
warrant. Chief Pease testified he had been present at additional such meetings after July 31,
2014; at none of those meetings had there been any review or discussion of a proposed wellness

program. No such program had been adopted at any of these meetings.

Chief Pease testified there was no other mechanism within the CBA by which a wellness
program could be established that bound union members. Accordingly, there was no such
program in effect during the lifetime of this collective bargaining agreement. Chief Pease
testified prior to this agreement there had been no such wellness program in effect prior to the

CBA in question, supra.

13
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“While (not) in service for emergency response, employees shall be permitted to engage
in physical fitness activities (unless any such activity is disapproved) after 1600 hours on
weekdays and before 1700 hours on weekends and holidays...provided that all assigned duties

and training for that shift day have been completed as determined by the company officer”

Chief Pease testified that, consistent with this language, he never issued an order disapproving of
that activity, and that to his knowledge, neither had any of the other command officers under
him. Therefore, provided that an employee had completed all of his other duties for the shift and
was not engaged in training activity or an emergency call, that employee would be permitted to
engage in a workout. No employee was required to do so pursuant to this section of the

collective bargaining agreement.

Chief Pease further testified during this period of time each shift, an employee who had
completed his or her assigned duties and training responsibilities would be allowed to engage in
activities other than physical fitness. Chief Pease had been present at some of the stations during
these hours and observed employees performing activities other than physical fitness, including
completing written reports, cooking, or watching TV. He did not advise any such employee that
they needed to be using the exercise equipment, had never taken any disciplinary action against
such an employee; he knew of no other officer under his command who did so. He never
received any written report from any officer under his command regarding disciplining of an

employee who did not engage in workout activity between 4:00 and 5:00 p.m. on a given day.

14
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An additional section of the collective bargaining agreement numbered 19.3B is titled “Wellness
Incentive Program Fitness Bonus Hours.” This section describes how an employee is able to
earn additional paid time off by performing a formal physical fitness assessment with a wellness
coordinator. This is a voluntary program, and no employee has been disciplined for declining to
take part. The City contracts out to a third party to be the wellness coordinator for this program,
so no City employee has the title of “wellness coordinator” in either the formal or informal
context. Examinations pursuant to this section would take place at the Highland Park Country
Club, a facility owned by the Fire Department but leased to the Park District. On July 31, 2014,

Petitioner was not engaged in such an examination.

An agency called the National Fire Protection Agency establishes minimum qualifications to be
fit for duty in the State of Illinois as a firefighter. The Department chooses to ensure that its
members are in compliance, although it is not mandatory. Medical fitness for duty is certified
via examination by a medical professional once per year. The sole purpose of the examination is
to determine if the individual is fit for duty. Employees of varying levels of physical fitness pass
the exarnination, and results are not forwarded to Chief Pease. The only thing he receives is
notice of whether the overall exam was passed or not, and he does not have knowledge of any

strength component in this examination. On 7/31/14 Petitioner was not examined.

Chief Pease testified equipment in each station comes from a combination of grant money,
donations from citizens, and donation from the Highland Park Country Club. Other amenities
are present within the stations that the firefighters can choose to use, including a dayroom with a

TV, recliner chairs, desks for personal studies, and computers to use for online activity.

15
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Employees are not required to use these items. Only at Station 33, the site of the Wellness

Center, can non- firefighters access the workout equipment.

Under the collective bargaining agreement, the City and Fire Department are responsible for
providing firefighters with certain items of clothing. These include the standard-issue uniform
components as well as protective gear used in hazardous fire situations. No workout or fitness
wear is provided. Chief Pease is aware that employees purchase their own workout wear, some
of which has a Department patch designed by an employee who sells this workout wear. Any
clothing a firefighter purchases from Mr. Roche is not paid for by the City or the Department,
and no reimbursement is made. Workout clothing was purchased by the City on one occasion,
when the Foreign Fire Fund workout equipment was purchased sometime between May 2004

and October 2010 (the time when Alan Wax had served as Fire Chief).

When Chief Wax retired in October 2010 and Chief Tanner began to serve in that position, he
did keep in place some policies Chief Wax had implemented, but there was no formal wellness
program in place for him to sustain. Since then, the City of Highland Park has issued changes,
revisions, and amendments to its general policies from time to time. This is done roughly every

two years. Any changes are posted in the fire stations for employees to see.

Formal fitness requirements set forth in the City’s Employee Handbook were binding on
nonunionized employees. The police union had accepted the City’s wellness program, and the
fire union had not. Chief Pease has never applied any pressure to his employees to engage in
workouts, and to his knowledge never had Chief Tanner before him. Prior to Chief Tanner,
Chief Wax had attempted to develop a wellness program, but this had been rejected by the union

and never implemented in a collective bargaining agreement.
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Chief Pease has never issued an order in contravention of a term of the applicable collective
bargaining agreement, and neither had Chief Tanner. Prior to joining the command section of
the Department, Chief Pease was a member of the firefighters’ union himself, and during that
time he never experienced a fire chief issuing orders or setting policies that were contrary to
provisions of the applicable collective bargaining agreement. If that had occurred, he would
have petitioned the union to react. During all of these periods, no such reaction by the union to a

violation of the applicable collective bargaining agreement has occurred.

With regard to “peer fitness trainers,” Chief Pease was familiar with the concept. There are
individuals in the Department who have been certified as peer fitness trainers. These individuals
pay the costs of recertification themselves and are not reimbursed by the Department. When the
wellness program (see Pet. Ex. 5) was first proposed to the union in 2008, the Department paid to
certify peer fitness trainers in anticipation of the union accepting the policy. As it was rejected,

this has not occurred again.

Chief Pease testified that training hours should be recorded by lieutenants, although individuals
can also record their training hours, but that no penalizing action is taken if someone fails to do
s0. Within the Department there are employees of varying physical fitness levels, including
employees who are overweight. No action is taken against an employee who is overweight or is
perceived as having a lack of physical fitness. Chief Pease has never issued any reprimand or
taken any disciplinary action against an employee for lack of physical fitness, and is not aware of

any prior Chief having done so either.
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Under cross-examination, Chief Pease testified that peer fitness trainers might have been
reimbursed for the cost of certification under prior chiefs. With regard to federal grant money
that had been received for an intended mandatory physical fitness program, the program was
never implemented although the funds were received, because the union never accepted the
program. He testified that firefighters are able to leave the department between 4:00 and 5:00
p.m. to go grocery shopping or engage in other activities at their officers’ discretion once their
daily duties are completed. Chief Pease agreed that the Department and City benefit from
firefighters who are in better states of physical fitness; however individual firefighters were

neither encouraged nor discouraged to or from working out.

Emily Taub has been employed by Respondent for approximately 5.5 years. For the past two
years her job title has been Human Resources Manager. She handles employee relations,
performance management, policy development and compliance, insurance plans, and workers’
compensation matters. She is involved in drafting or revision to proposed or ongoing City

policies, including those pertaining to health and wellness.

At all times pertinent, there has been no City policy requiring City employees to be at or above a
minimum level of physical fitness. Prior to January of 2011, there was a City policy
incorporating an employee’s state of physical fitness into their performance evaluation, but in
2001 the City completely revamped its performance evaluation process, changing it from looking
at personal attributes to job-based competencies. There are core competencies required of all
employees in addition to job-specific competencies. None of these take any assessment of the
employee’s level of physical fitness. When evaluating new candidates for hire, the City does not

take physical fitness into account in any way.
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The City does have a fitness incentive for employees, allowing employees to earn additional time
off by meeting certain levels of physical fitness. This is the program described in the Employee
Handbook. No employee is required to participate, and no employee is admonished or penalized
for choosing not to take part. City policies are communicated to employees via the Employee
Handbook, and all employees have to acknowledge that they have received the Handbook (via
print or electronic copy) and will read and comply with its policies. There are also meetings held

to go over the policies with employees.

Employees subject to a collective bargaining agreement are still subject to the City policies, but
in the event of a conflict between something stated in the Employee Handbook and the relevant

collective bargaining agreement, the collective bargaining agreement would control.

The City has a central fitness facility available to employees. This facility is open to the families
of the employees as well. No employee is required to use this fitness facility, and employee use
of the facility is not tracked. However, employees are able to self-identify at the facility for

purposes of any wellness program in which they may be participating.

Under cross-examination, Ms. Taub noted that prior to January of 2013, her job title had been
Human Resources Coordinator, but that her title change to Human Resources Manager had been
in name only - her duties were unchanged. She has heard the term “peer fitness coordinator”
and knows that the Fire Department had looked into that, but wasn’t involved with the process,
as the Fire Department does not participate in the City’s wellness program. She is also aware
that firefighters are required to take physical examinations on an annual basis, but is not involved

with that process and only knows that it occurs.

19



17IWCCO289

CONCLUSIONS OF LAW

Regarding Issue C: did an accident occur that arose out of and in the course of Petitioner’s

employment by Respondent, the Arbitrator finds as follows:

Petitioner alleges that he sustained an accidental injury that arose out of and in the course of his
employment by Respondent on July 31, 2014 when he injured his shoulder while exercising at
his assigned fire station. Petitioner claims that he was participating in this exercise because it
was a mandatory condition of his employment. Respondent claims that Petitioner’s injuries did
not arise out of and in the course of his employment because the injury took place while

Petitioner was engaging in a voluntary activity.
Section 11 of the Act provides, in relevant part:

“Accidental injuries incurred while participating in voluntary recreational programs
inciuding but not limited to athletic events, parties, and picnics do not arise out of and in the
course of the employment even though the employer pays some or all of the cost thereof. This
exclusion shall not apply in the event that the injured employee was ordered or assigned by his

employer to participate in the program.”

Therefore, if Petitioner’s workout activity was purely voluntary and he was not ordered or
assigned by his employer to participate, his injury would not arise out of and in the course of his

employment.
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The Arbitrator has reviewed both the testimony plus the documentary evidence in great detail.
The Arbitrator has contemplated this matter in great depth over the days of testimony plus in
deliberations in writing the Award. At all possible points in time this Arbitrator encouraged both
parties in front of me to strongly consider a compromise settlement for the betterment of the FD

and City.

All witnesses were presented in stellar, organized fashion with great credit to counsel on both
sides. That alone kept the case on an even keel so to speak- until presentation of the last fire

department witness, namely Chief Daniel Pease, the commanding officer of the HPFD.

All witnesses manifested credibility in presentation by counsel, content of testimony, demeanor,
professionalism and extremely articulate manifestation of their beliefs of the *“facts” and
inferences to be drawn- both for and against compensability under the intent and language of
section 11 of the Act. It was a professional honor to have presided over such a matter involving

such dedicated, sincere first responders.

The challenge in deciding the case by a preponderance of the evidence is that both sides
presented very compelling testimony/evidence whether this program was “required “or not for

the firefighters.

As to the approach by the Petitioner, part of his theory was the program was in fact
“implemented or constructively implemented” as quoted from his counsel’s closing argument.
Inter alia, Petitioner emphasized the language of the Homeland Grant application as intent to be

“required.” The argument is very compelling.
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On the other hand , Respondent presented the testimony of Chief Pease noted above in part who
gave a detailed explanation of the history and reasoning of the content of the evidence as well as
the relationships between the CBA and the Wellness Program. Thus, the case is deemed in the

vernacular as a “close call”. Ultimately, the Commission may find a different result.

In conclusion, the Arbitrator in balancing the weight of the evidence, by the time proofs were

closed adopts as most probative of the key issue at bar, is the testimony of Chief Daniel Pease.

The Arbitrator finds Chief Daniel Pease’s testimony most probative and persuasive on all factual

points and reasonable inferences therefrom.

Thus, based upon the totality of the evidence, the Arbitrator finds the case at bar is not

compensable i.e. no compensable accident occurred under section 11 of the Workers

Compensation Act, as amended.

All remaining issues are therefore moot.
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STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. I___I Affirm with changes I:, Rate Adjustment Fund (§8(g})
COUNTY OF COOK ) D Reverse I:l Second Injury Fund (§8(e)18)
[ PTD/Fatal denied
|X| Modify: Up & None of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

IOANNIS AVDIS, WIDOWER OF

SOFIA AVDIS, DECEASED

Petitioner, 1 7 I W C C 0 2 9 0
VS, NO: 09 WC 36001
NORTH PARK UNIVERSITY,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by both the Respondent and Petitioner
herein and notice given to all parties, the Commission, after considering the issues of causal
connection, permanent partial disability, nature and extent of decedent’s permanent disability,
and whether the surviving spouse can collect on Decedent’s permanent partial disability award,
and being avdised of the facts and law, modifies the Decision of the Arbitrator as stated below
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.

Findings of Fact & Conclusions of Law

1. Petitioner, lonannis Avdis, testified through an interpreter that on February 6, 2009 he
was married to Sofia, and had been since 1966. They remained married until her death
on November 28, 2011. She was “so-so” with command of English. She went through
6™ grade of grammar school, which is the final year of grammar school in Greece. She
worked for Respondent cleaning the rooms of students. She injured her back on February
6, 2009 when she fell at work. The next day she went to her principal care provider, Dr.
Christopoulos. After an MRI, Dr. Chistopoulos moved out of the area and she was
referred to his partner, Dr. Karabelas, who prescribed medication and physical therapy.
He referred Petitioner to Dr. Bergin, a specialist.
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2. Sofia had surgery on her back on April 26, 2010 and had physical therapy thereafter. She
continued to have pain and had a second surgery on September 13, 2010. Even after the
second surgery, Petitioner continued to have pain in her back and left leg. Respondent
sent her for a Section 12 medical examination with Dr. Singh. He recommended
additional testing. However, Petitioner did not want additional surgery and last saw Dr.
Bergin on April 15, 2011. She still took aspirin but had no additional treatment for her
back thereafter.

3. Petitioner also testified that Sofia had pain in her back and one leg was a little smaller
than the other. “She would limp a little.” She had no trouble walking prior to her
accident. After Sofia last saw Dr. Bergin Petitioner “did everything” around the house
and he had to “pull her up” to get her out of bed. Sofia died on November 28, 2011, but
Petitioner did not know how; he was not at home. She was found at the bottom of a
stairwell; “she fell downstairs in the basement.” Afier an off-the-record discussion,
Petitioner stipulated that Sofia’s death was not related to the work injury. Sofia’s death
certificate, which indicated the cause of death was “accident,” was submitted into
evidence.

4. On cross examination, Petitioner testified his wife’s pain was limited to her low back.
She did not see any doctor between March of 2011 and her death and she was not taking
narcotic medication during that time frame. Sofia did some gardening, but only rarely.
Sofia did not contact Respondent for work from March 2011 to the time of her death.
Petitioner worked for 25 years as a “presser” and “would make electrical things.”

5. On redirect examination, Petitioner testified that besides her back, Sofia also had pain in
aleg.

6. The medical records reveal that on February 7, 2009, Sofia presented to Dr. Chistopoulos
for back pain. She injured her back while lifting old books lying around in the dormitory.
He prescribed what appears to be Ibuprofen and Flexeril (the treatment note is
handwritten). He also prescribed physical therapy and ordered an MRI.

7. The MRI was taken on February 18, 2009 and showed diffuse lumbosacral spondylosis
with degenerative disc disease, a small disc protrusion at L4-5 with mild spinal stenosis
and a tiny protrusion at L5-S1. There was also bilateral foraminal stenosis due to
hypertrophic facets.

8. On May 21, 2009, Sofia presented to Dr. Karabelas for follow up. She reported on
February 6, 2009 she lifted a bag of books at work and developed burning low back pain.
The pain later began radiating into the left buttock and leg. She had medications and an
MRI done and started physical therapy with minimal improvement. The pain was
particularly bad going up stairs. Dr. Karabelas diagnosed low back pain with left-sided
radiculopathy. It seems that he also prescribed medication including Flexeril. He took
Petitioner off work until further notice.
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On June 23, 2009, Sofia presented to Dr. Bergin complaining of low back pain radiating
into the left leg. Her condition had worsened significantly over the past couple of weeks
prompting her visit. He diagnosed disc herniations at L4-5 and L5-S1 and recommended
epidural steroid injections.

On July 20, 2009, Dr. Chung performed left L4-5 and L5-S1 transforaminal epidural
steroid injections for back pain with radiculopathy, spinal stenosis, diffuse lumbar
spondylosis, facet arthropathy, and degenerative disc disease.

On July 27, 2009, Sofia returned to Dr. Bergin for follow up evaluation of low back and
left leg pain. She had a history of disc herniations at L4-5 and L5-S1. Her radicular
symptom began after a work-related injury on February 6, 2009 lifting a trash bag full of
heavy books. She had her first set of epidural steroid injections from Dr. Chung which
provided good relief for a day or two. Currently, she complained of worsening left foot
pain and leg weakness. Dr. Bergin recommended another set of epidural steroid
injections.

A month later, Dr. Chung performed another set of left L4-5 and L5-S1 transforaminal
epidural steroid injections for back pain with radiculopathy, spinal stenosis, and diffuse
lumbar spondylosis, facet arthropathy, and degenerative disc disease.

After the second set of epidural steroid injections, Dr. Bergin concluded that Sofia’s
symptoms emanated from the L4-5 disc and recommended a microdiscectomy at that
level. Petitioner wanted to proceed. He ordered an MRI in anticipation of surgery.

An MRI taken on February 23, 2010, showed mild degenerative disc disease and facet
arthritis at most levels of the lumbar spine, mild disc bulging at L3-4 without stenosis,
left paracentral and foraminal disc protrusion at L4-5 causing mild narrowing of the left
lateral recess, and a small central disc protrusion at L5-S1 with mild bilateral foraminal
stenosis.

On April 26, 2010, Dr. Bergin performed left laminectomy/discectomy at L4-5 for
herniated disc. .

Sofia began physical therapy about three weeks after surgery. She reported that physical
therapy was aggravating her symptoms. She began complaining of numbness and
tingling in the toes bilaterally and increased left leg pain. Dr. Bergin wanted a repeat
MRI to ensure there was not recurrent disc herniation.

The repeat MRI taken on August 9, 2010, showed a 6 mm left L4-5 “hypoenhancing
structure along the paracentral disc” suggesting recurrent or residual disc protrusion.
About a week later Dr. Bergin noted that the new MRI showed a large recurrent disc
herniation at L4-5 and recommended a repeat microdiscectomy. Petitioner reported the
sciatica was unbearable and wanted to proceed.
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18. While the operative report does not appear to be in the record before us, the rest of the
record establishes that on or about September 13, 2010, Dr. Bergin performed a repeat
microdiscectomy/laminectomy at L4-5 for recurrent disc herniation.

19. Sofia progressed after the second surgery in physical therapy. By January 10, 2011, after
about 13 physical therapy sessions Petitioner reported some functional gains but still
reported 5-7/10 pain. This appears to be the final physical therapy note. Although
additional therapy was recommended by the therapist, on February 1, 2011, physical
therapy was terminated because no additional sessions were approved by insurance.

20. On February 15, 2011, Sofia returned to Dr. Bergin and reported some recurrence of pain,
but x-rays showed no obvious instability. He indicated that she would be at maximum
medical improvement unless she wanted a fusion. Dr. Bergin recommended a functional
capacity evaluation (“FCE").

21. Sofia had an FCE on March 2, 2011, which was considered valid due to “good effort.”
She showed 2/5 Waddell signs and 1/21 Korbon criteria. Sofia reported 5/10 pain at the
beginning and 6-7/10 pain during the evaluation. Sofia was able to function at the
sedentary physical demand level and could not return to work at her heavy physical
demand job of housekeeper.

22. At Respondent’s request, on February 21, 2011 Sofia presented to Dr. Singh for a
medical examination pursuant to Section 12 of the Act. She had surgery on April 26,
2010, but a repeat MRI showed a large recurrent left-sided disc herniation at L4-5, which
he noted included severe foraminal stenosis. Dr. Singh also noted that Dr. Bergin
performed revision surgery on September 13, 2010. Currently, Softa reported 7/10 low
back pain radiating to the dorsum of the left leg. Dr. Bergin had recommended an FCE.
Dr. Singh opined that Petitioner’s current condition was related to her work accident and
her recurrent herniation was properly treated with revision. He recommended a new MRI
prior to an FCE.

23. On March 15, 2011, Sofia returned to Dr. Begin and reported she still had persistent low
back and left leg pain. However, Dr. Bergin indicated she was “actually doing quite
well” after recurrent disc surgery at L4-5. He also noted that Dr. Singh had
recommended a repeat MRI, but Petitioner was adamant about not having additional
surgery as the pain was tolerable with limited activity. She had an FCE on March 2,
2011 which restricted her to sedentary duty with a 10-1b limit. Dr. Bergin did not believe
the new MRI would be of any benefit because she was adamant about not having more
surgery. Dr. Bergin declared her at maximum medical improvement, made permanent
the restrictions specified in the FCE, and basically released her from treatment.

The Arbitrator awarded 129 weeks of permanent partial disability, representing loss of
60% of the left leg. In so doing she noted the medical records consistently documented radicular
left-leg symptoms, as well as Petitioner’s testimony about decedent’s limp, her use of a cane, and
leg atrophy.
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The Arbitrator cited Divittorio v. IIC, 299 11l. App. 3d 662 (1* Dist. 1999) as authority for
her conversion of an 8(d)2 (person-as-a-whole) award to an 8(e) (loss of the left leg) award. In
Divittorio, decedent suffered a hip injury requiring two hip surgeries. He died before his claim
was arbitrated and alleged beneficiaries were substituted as claimants. The Arbitrator awarded a
permanent partial disability award of loss of 16% of the person as a whole under 8(d)2 and held
that the claimants could recover the award under Section 8(e)19. On review the Commission
converted the permanent partial disability award to a specific loss of 40% of the left leg. The
Commission also found that one of the claimants could recover the permanent partial disability
award under Section 8(e)19. The Appellate Court affirmed the Decision of the Commission.

The Commission finds the Arbitrator’s reliance on Divittorio as authority to convert the
back injury from a person-as-a-whole award to an award for partial loss of the use of the left leg
misplaced. A back injury, as a head injury, is an injury to the person-as-a-whole and any
resulting permanent partial disability is based on the loss of the person-as-a-whole. Just because
a claimant experiences symptoms to other parts of the body does not convert such an injury to an
injury to the body part associated with such symptoms. In this instance Sofia’s radicular
symptoms and antalgic gait do not convert the back injury into an injury to a leg. In Divittorio,
the Commission appropriately converted a hip injury from a person-as-a-whole award to a loss of
use of a leg award. Hip injuries are considered loss of the leg and not of the person-as-a-whole.
That conversion was affirmed by the Appellate Court.

The Commission notes that there are instances in which the Commission may convert an
award for a specific body part to an award for the person-as-a-whole because the partial loss of
the use of that body part resulted in the loss of the claimant’s ability to engage in his/her normal
occupation. However, we have not seen an instance in which a person-as-a-whole injury was
converted into an award for loss of a specific body part. Therefore, the Commission finds that
the Arbitrator erred in awarding the loss of the use of 60% of the left leg. :

While the Commission finds that it was inappropriate for the Arbitrator to convert a
spinal injury, representing an injury to the person-as-a-whole, to the specific loss of the use of
the left leg, we do not necessarily dispute the Arbitrator’s determination regarding Sofia’s
resultant disability. Petitioner suffered an injury which required two spinal surgeries. Dr. Singh
obviously believed her symptoms after the second surgery were sufficiently severe to warrant
another repeat MRI to determine ongoing pathology. Sofia had an FCE which placed her in the
sedentary physical demand level. Thereafter, Dr. Bergin placed permanent restrictions of
sedentary work with a 10-pound lifting limit. Clearly, she would not have been able to return to
her heavy demand level job of housekeeper and her employment opportunities would be
extremely limited due to her age and education. When Dr. Bergin placed her at maximum
medical improvement, she still reported 5-7/10 pain.

In converting the Arbitrator’s award from partial loss of use of the left leg to loss of use
of the person-as-a-whole, we find an award of the loss of 27.5% of the person-as-a-whole is
appropriate in this case and modify the Decision of the Arbitrator accordingly. The Commission
must now address the question of whether Sofia’s surviving spouse is still entitled to take on her
permanent partial disability award after we have converted it from the specific loss of loss of the
use of a leg to a person-as-a-whole award.
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Section 8(e)19 of the Act provides: 1 7 I w C C @ 2 9 0

“In a case of specific loss and the subsequent death of such injured employee from other
causes than such injury leaving a widow, widower, or dependents surviving before
payment or payment in full for such injury, then the amount due for such injury is
payable to the widow or widower and, if there be no widow or widower, then to such
dependents, in the proportion which such dependency bears to total dependency.”

Section 8(h) of the Act provides

“In case death occurs from any cause before the total compensation to which the
employee would have been entitled has been paid, then in case the employee leaves any
widow, widower, child, parent (or any grandchild, grandparent or other lineal heir or any
collateral heir dependent at the time of the accident upon the earnings of the employee to

the extent of 50% or more of total dependency) such compensation shall be paid to the
beneficiaries of the deceased employee and distributed as provided in paragraph (g) of .
Section 7.”

In Electro-Motive Division, General Motors Corp. v. Industrial Commission, 250 IlL.
App. 3d 432 (1* Dist. 1993), the court affirmed the imposition of 19(k) penalties and attorney
fees against the employer imposed by the Commission. Respondent had not paid awarded
benefits arguing its obligation to pay anything terminated upon the death of the injured
employee. Specifically, it argued that the permanent partial disability award, 30% of the person-
as-a-whole under Section 8(d)2, terminated because the employee’s death resulted in the
termination of his disability. The employer cited Section 19(h) as authority.

In rejecting the employer’s argument the Electro-Motive court reasoned: “Decedent
would have been entitled to the remaining weeks of PPD had he not died, assuming that nothing
else occurred to change the status of the disability. Electro-Motive offered no evidence to
suggest that but for his untimely death, decedent’s disability would not have continued for the
entire 150 weeks of the award. Thus, Electro-Motive’s argument that section 19(h) applies
because decedent was not entitled because his disability ended with his death is erroneous.” 250
IIl. App. 3d 432, 438. Therefore, the Electro-Motive court made clear that the permanent partial
disability award remains operative even after the death of the injured employee and by not
paying that award the Respondent was subject to the imposition of penalties and fees.

It appears that the Arbitrator converted the normally person-as-a-whole back injury into a
specific award for the left leg in order to allow Petitioner to collect the unpaid permanent partial
disability award under Section 8(e)19. However, the Commission concludes that such maneuver
was unnecessary. According to our interpretation of the decision of the Appellate Court in
Electro-Motive, any unpaid permanent partial disability award for loss of the person-as-a-whole
survives the death of the injured employee here, Sofia Advis. In addition, according to our
interpretation of Section 8(h) of the Act, as surviving spouse of the inured employee, Petitioner
here is entitled to receive any remaining unpaid person-as-a-whole permanent partial disability
benefits awarded.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $310.73 per week for a period of 71&1/7 weeks, from July 8, 2009 through
December 2, 2009 and from March 11, 2010 through March 15, 2011 that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $310.73 per week for a period of 36&6/7 weeks, from March 16, 2015 through
November 27, 2011 for maintenance under provided in §8(a) of the Act,

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner
$279.65 for 137.5 weeks for the reason that the injuries sustained caused the loss of 27.5% of the
person-as-a-whole under §8(d)2 of the Act

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceeding for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.

S
Davi
0-4/27/17

46 Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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AVDIS, I0OANNIS WIDOWER OF AVDIS, Case# 09WC036001
SOPHIA DECEASED

Empioyee/Petitioner

NORTH PARK UNIVERSITY

Employer/Respondent

On 3/29/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0208 GALLIANNIDOELL & COZZILTD
ROBERT J COZZI

20 N CLARK ST SUITE 825

CHICAGO, IL 60602

1752 LAW OFFICES OF RAYMOND L ASHER
LISA AZOORY

200 W JACKSON BLVD SUITE 1050
CHICAGO, IL 60606
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LN L) R E R ) ) I 1 Injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [] second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
loannis Avdis, Widower of Sofia Avdis, deceased Case # 09 WC 36001
Employec/Petitioner
v. Consolidated cases: ===~
North Park University

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on February 19, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. I:l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

I-__, What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

E Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[]JTPD Maintenance X TTD

L. [E What is the nature and extent of the injury?

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit? ’

0. [_] Other

“rIZomMmUNw

=

{CArbDec 2/10 100 W\ Randolph Sirect #8-200 Chicago, L 60601 312/814-6611  Toll-frec 866/352.3033  IWek site: wwwi.iec il goy
Dovnstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 21 7/785-7084
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On 2/6/09, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between the decedent, Sofia Avdis, and Respondent.
On this date, the decedent did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner established a causal relationship between the accident and the decedent’s condition of ill-being. The
parties agree that the decedent’s death was unrelated to that condition.

In the year preceding the injury, the decedent earned $24,236.68; the average weekly wage was $466.09.
On the date of accident, the decedent was 60 years of age, married with 0 dependent children.

The decedent has received all reasonable and necessary medical services.

Respondent /as paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $39,248.00 for TTD and maintenance, and $ 0 for other benefits, for a
total credit of $ 39,248.00.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

e Respondent shall pay Petitioner temporary total disability benefits of $310.73/week for 71 1/7 weeks, commencing 7/8/09
thru 12/2/09 and 3/11/10 thru 3/15/11 as provided under Section 8(b) of the Act.

»  Respondent shall pay Petitioner maintenance benefits of $310.73 per week for 36 6/7 weeks, commencing 3/16/11 through
11/27/11, as provided in Section 8(a) of the Act.

o Respondent shall pay Petitioner permanent partial disability benefits of $279.65/week for 129 weeks because the injuires
caused the 60% loss of use of the left leg as provided under Section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

& Minon_
}?d% 77 3/29/16

Signaturc of Arbitrator Date

ICAsbDec p.2 MAR 29 2010
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loannis Avdis, widower of Sofia Avdis,
deceased, v. North Park University
09 WC 36001

Summary of Disputed Issues

The parties agree that Sofia Avdis (hereafter “the decedent”) sustained an accident on
February 6, 2009, while working as a housekeeper for Respondent. They also agree that the
decedent was temporarily totally disabled from July 28, 2009 through December 2, 2009 and
from March 11, 2010 through March 15, 2011, a period of 71 1/7 weeks. They further agree
that the decedent was entitled to weekly benefits from March 16, 2011 through November 27,
2011, although they disagree as to whether those benefits should be guised as temporary total
or maintenance. Finally, they agree that the decedent died of causes unrelated to the work
accident on November 28, 2011 and that Respondent continued paying weekly benefits for a
period following November 28, 2011. Petitioner stipulated that Respondent paid $39,248.00 in
weekly benefits prior to the hearing. Arb Exh 1.

The primary disputed issue is nature and extent, with Respondent arguing that the
decedent’s injury was not a “specific l0ss” under Section 8{e} and that Petitioner is not entitled
to benefits under either Section 8(e)19 or Section 8(h).

Summary of Petitioner’s Testimony

Petitioner, loannis Avdis, was the only witness who testified before the Arbitrator. He
testified through an interpreter.

Petitioner testified he married the decedent, Sofia Avdis, in 1966 and remained married
to her until her death on November 28, 2011. Petitioner testified that the decedent attended
six years of grammar school in Greece. He described the decedent’s ability to read English as
“s0-50."

Petitioner testified that the decedent performed cleaning and other work for
Respondent. The decedent injured her lower back while working for Respondent on February
6, 2009. She went to her own physician, Dr. Christopoulos, the following day, and then
underwent an MRI. She later saw Dr. Karabelas, who eventually referred her to Dr. Bergin. Dr.
Bergin operated on her lower back in April 2010. She underwent physical therapy after this
operation. Dr, Bergin performed a second operation on September 13, 2010.

Petitioner testified that the decedent continued experiencing lower back and left leg
pain after the second operation.

Petitioner testified that the decedent saw Dr. Singh for a Section 12 examination on
February 21, 2011. Dr. Singh recommended more testing. The decedent returned to Dr. Bergin
on March 15, 2011 and indicated she did not want to undergo any more surgery. She did not

1
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see any other doctors for her work injury between March 15, 2011 and her death. She did not
return to any kind of work during that period. She took aspirin for her symptoms during that
period.

Petitioner testified that the decedent had no difficulty walking before the accident but
that, afterward, he had to take care of all of the housework, including grocery shopping and
laundry. In the morning, he had to pull the decedent out of bed. Between March 2011 and the
decedent’s death on November 28, 2011, he observed that one of the decedent’s legs was
smaller than the other, that she had low back pain and that she limped. During this period, the
decedent relied on a cane and walked slowly.

Petitioner testified that, to his knowledge, Respondent never offered the decedent light
duty. At some point in 2011, the decedent met with a person to discuss looking for work.

Petitioner testified that the decedent died on November 28, 2011, secondary to a fall
that occurred in the basement of their home. He was not present when the fall occurred. The
decedent was found dead at the bottom of a flight of stairs.

Under cross-examination, Petitioner testified that the decedent’s pain was confi ned to
her lower back. The decedent did not see doctors or take pain medication between March
2011 and her death. The decedent did some yard work on rare occasions during this interval.
She would water the garden “a little bit” but did not do much bending. The decedent did not
call Respondent and request work between March 2011 and her death.

petitioner testified he worked for 25 years at a Chicago factory that made electric
presses.

On redirect, Petitioner testified that the decedent’s back and leg hurt between March
2011 and her death.

Summary of Medical Records

On February 7, 2009, Dr. Christopoulos, the decedent’s internist, noted a complaint of
back pain secondary to lifting books at work. The doctor diagnosed acute low back syndrome.
He prescribed Vicoprofen and Flexeril. PX 1.

On February 14, 2009, Dr. Christopoulos prescribed a lumbar spine MRI and a bone
density study. The MRI, performed on February 18, 2009, demonstrated diffuse lumbosacral
spondylosis with disc degeneration, a small left central protrusion at L4-L5 resulting in mild
spinal stenosis and a tiny central disc protrusion at L5-51 with bilateral foraminal stenosis. PX 1.

On February 21, 2009, Dr. Christopoulos reviewed the MRI results with the decedent
and imposed a 25-pound lifting restriction. PX 1.
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The decedent saw another internist, Dr. Karabelas, on May 19, 2009. The doctor noted
that the decedent reported lifting a bag full of books at work on February 6, 2009. He also
noted that initially she experienced “fire like” pain in her low back and that this pain later began
radiating into her left buttock and down her left leg. He diagnosed low back pain with
radiculopathy. He took the decedent off work and prescribed a Medrol Dosepak, Flexeril and
physical therapy. The decedent attended five therapy sessions thereafter, with the therapist
noting persistent pain and recommending a pain clinic evaluation. PX 2.

The decedent first saw Dr. Bergin, a spine surgeon, on June 23, 2009. The doctor
recorded a consistent history of the work accident and subsequent care. He noted that the
decedent had been off work since April 27, 2009 and was complaining of worsening pain over
the previous couple of weeks. He described the decedent’s gait as antalgic, noting she spent
less time on her left leg. He also noted positive straight leg raising on the left at about 50
degrees, producing pain in the posterior thigh and calf. He reviewed the MRI and obtained
lumbar spine X-rays. He referred the decedent to Dr. Chang for a course of epidural injections
and directed her to continue therapy and stay off work. PX 3.

Dr. Chang administered a left L4-L5 and L5-51 transforaminal epidural steroid injection
on July 20, 2009. In his note of that date, the doctor indicated that straight leg raising was
positive on the left all the way up to 60 degrees. He prescribed Cymbalta, a Flector patch and
Ultracet. PX 3.

On July 28, 2009, Dr. Bergin noted that the decedent reported deriving little
improvement from the injection. He also noted complaints of “worsening left foot pain as well
as lateral thigh radiculopathy and left calf cramps.”

Dr. Bergin described the decedent’s gait as antalgic. He noted positive straight leg
raising on the left at approximately 70 degrees. After reviewing the MRI, he recommended a
second epidural injection and anti-inflammatories. PX 3.

Dr. Chang administered a second injection on August 27, 2009. PX 3.

The decedent returned to Dr. Bergin on September 1, 2009. The doctor’s examination
findings were unchanged. He recommended a microdiscectomy at L4-L5. He directed the
decedent to remain off work pending this surgery. PX 3.

The decedent saw Dr. Bergin again on March 2, 2010, having undergone another MRi in
the interim. The doctor indicated that the repeat MRl showed a herniated disc at L4-L5 on the
left side. He again recommended a microdiscectomy at L4-L5 on the left. He continued to keep
the decedent off work. PX 3.

At Respondent’s request, the decedent saw Dr. Kern Singh on March 11, 2010, for
purposes of a Section 12 examination. The doctor’s report concerning this examination is not in
evidence.
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On March 30, 2010, Dr. Bergin wrote to the decedent’s counsel, outlining the treatment
to date and indicating that two epidurals failed to provide lasting relief. He noted that the
decedent had seen Dr. Singh and that this doctor had agreed with his surgical recommendation.
He also noted he was awaiting authorization of the surgery. PX 3.

Dr. Bergin performed a microdiscectomy at L4-L5 on April 26, 2010. At the doctor’s
recommendation, the decedent underwent physical therapy postoperatively. On June 8, 2010,
the doctor noted a therapy-related aggravation. He placed therapy on hold and continued to
keep the decedent off work. At the next visit, on June 22, 2010, he noted complaints of
numbness and tingling in the toes as well as cramping in the left foot and “worsening pain into
the left lower extremity.” He suspected a recurrent herniation and prescribed an MRI, to be
performed with and without contrast. This MRI, performed on August 9, 2010, showed a
“large, recurrent disc herniation at L4-L5” which Dr. Bergin characterized as consistent with the
decedent’s persistent left leg pain. On August 17, 2010, the doctor reviewed the MRI results
with the decedent and recommended a repeat microdiscectomy at L4-L5. He performed this
surgery on September 13, 2010. PX 3.

Following the repeat microdiscectomy, the decedent underwent land and aquatic
therapy through February 1, 2011, at which point she was discharged “secondary to insurance
denying further visits.”

On February 15, 2011, Dr. Bergin met with the decedent and noted persistent pain and
cane usage. He obtained new X-rays and interpreted them as showing no instability or facet
fractures. He found the decedent to be at maximum medical improvement “unless she wants
to consider a fusion at L4-L5 which she does not at this point.” He recommended a functional
capacity evaluation “with the potential for getting back to work with permanent restrictions.”
PX 3.

At Respondent’s request, Dr. Singh re-examined the decedent on February 21, 2011. In
his report of that date, he noted he had previously examined the decedent and diagnosed her
with a left-sided herniation at L4-L5. He also noted that Dr. Bergin was now recommending a
functional capacity evaluation “versus possible re-exploration of the surgical levels.”

Dr. Singh noted that the decedent complained of back and left leg pain, rated 7/10. He
described the left leg pain as “unchanged” and “radiating into the dorsum of [the] foot.” He
noted 5/5 negative Waddell findings.

Dr. Singh diagnosed “status post revision L4-L5 laminectomy and discectomy” and
“nossible L4-L5 recurrent disc herniation.” He found a causal relationship between the work
accident and the decedent’s current symptoms. He recommended that the decedent stay off
work and, before undergoing a functional capacity evaluation or more surgery, undergo
another lumbar spine MRI, to be performed with and without contrast, “to evaluate whether
she has a second-time recurrent disc herniation.” RX 1.

4
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The decedent underwent a functional capacity evaluation on March 2, 2011. The
evaluator noted “good effort and valid results.” On examination, he noted an abnormal gait
pattern, decreased sensation in the left L4 dermatome and an increased left patella reflex. He
found the decedent physically incapable of resuming her housekeeper job, noting that this job
fell into the heavy physical demand level according to the Dictionary of Occupational Titles. He
found the decedent capable of functioning at a sedentary to light physical demand level. He
described the decedent’s reported limiting factors as “stiffness and pain in her low back and
down her left lower extremity.” PX 3.

The decedent returned to Dr. Bergin on March 15, 2011. [See the parties’ post-
arbitration stipulation to supplement the record with the doctor’s note of this date.] Dr. Bergin
noted Dr. Singh’s recommendation and indicated that the decedent was “absolutely” not
interested in undergoing any additional surgery. He placed the decedent at maximum medical
improvement. After reviewing the functional capacity evaluation, the doctor imposed
permanent restrictions of no lifting over 10 pounds, limited bending and twisting and changes
of position every 30 to 45 minutes. PX 3.

On April 29, 2011, the decedent’s counsel sent Respondent’s counsel a letter indicating
that the decedent had brought Dr. Singh’s most recent report to Dr. Bergin and that Dr. Bergin
disagreed with the recommendation of a repeat MRI. Referencing the functional capacity
evaluation, the decedent’s counsel requested that Respondent either provide restricted duty or
vocational rehabilitation. The decedent’s counsel also requested that Respondent restart the
payment of weekly benefits, noting Dr. Singh’s “off work” recommendation and the fact that
Dr. Bergin did not release the decedent to full duty. PX 4.

Petitioner offered into evidence two progress reports from Kelly Benge, MS, CRC, a
vocational rehabilitation consultant affiliated with Triune. The Arbitrator sustained

Respondent’s foundational objection to these reports and rejected the exhibit. PX 5.

PX 6 is a certification of death record reflecting that the decedent died on November 28,
2011 due to an accident at home. PX 6 reflects that no autopsy was performed. PX 6.

No witnesses testified on behalf of Respondent. Respondent offered one exhibit, i.e.,
Dr. Singh’s re-examination report of February 21, 2011. RX 1.

Arbitrator’s Credibility Assessment

The Arbitrator found credible Petitioner’s testimony as to what he observed about the
decedent, his late wife, between March 2011 and November 28, 2011.

Arbitrator’s Conclusions of Law
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Did Petitioner establish a causal connection between the undisputed work accident and the
decedent’s condition of ill-being?

The Arbitrator finds in Petitioner’s favor on the issue of causation. In so finding, the
Arbitrator relies on the following: 1) Petitioner’s credible testimony that, before the accident,
the decedent worked as a housekeeper for Respondent and had no difficulty walking; 2) the
treatment records, which reflect that the decedent consistently reported a lifting-related event
followed by the abrupt onset of low back and radicular left leg pain; 3} the causation opinion
rendered by Respondent’s Section 12 examiner, Dr. Singh; and 4) Petitioner’s credible
testimony concerning his observations of the decedent between March 15, 2011 and her death
on November 28, 2011.

Is Petitioner entitled to a permanency award?

Petitioner maintains he is entitled to a permanency award by virtue of Section 8(h).
That section provides, in relevant part, that if “death occurs from any cause before the total
compensation to which the employee would have been entitied has been paid, then in case the
employee leaves any widow, widower, child, parent. . .. such compensation shall be paid to
the beneficiaries of the deceased employee and distributed as provided in paragraph (g} of
Section 7.”

Respondent maintains Petitioner is not entitled to a permanency award. Respondent
argues that the decedent’s injury falls into the “person as a whole” category, set forth in
Section 8{d)2 of the Act, and that Petitioner could only recover permanency if the injury could
be classified as a “specific loss” under Section 8(e). Respondent notes that Section 8(e)19 of
the Act references cases involving “specific loss” and “subsequent death from other causes
than” the injury giving rise to the loss.

The Arbitrator, having considered the medical records, which consistently document
radicular left leg symptoms and a gait disturbance, along with Petitioner’s credible testimony as
to the limp, leg atrophy and cane usage he observed between March 2011 and the decedent’s
death, views the undisputed accident as having resulted in a specific, scheduled loss of use of
60% of the left leg, equivalent to 129 weeks, under Section 8(e) of the Act. The Arbitrator
acknowledges that the decedent underwent back and not leg surgery following the accident.
The Arbitrator does not view this circumstance as barring an 8(e) award. The Arbitrator notes
that, in DiVittorio v. Industrial Commission, 299 lll.App.3d 662 (1% Dist. 1998), a case that also
involved a subsequent unrelated death, the Appellate Court upheld the Commission’s
conversion of the Arbitrator’s Section 8(d)2 award to an award of loss of use of a leg under
Section 8(e) even though the decedent fractured his hip and underwent hip surgery. The Court
found there was sufficient evidence in the record to support the leg award, citing the
decedent’s mother's testimony that she observed a “bad limp” after the decedent’s second

surgery.
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What type of weekly benefits was the decedent entitled to from March 16, 2011 through
November 27, 20117 |Is Respondent entitled to credit?

The parties agree to two intervals of temporary total disability totaling 71 1/7 weeks.
They also agree the decedent was entitled to weekly benefits from March 16, 2011 (the day
after the decedent’s last visit to Dr. Bergin) through November 27, 2011 {the day before the
decedent’s death), a period of 36 6/7 weeks. They disagree, however, as to whether the
decedent was entitled to temporary total disability benefits or maintenance during that period.
In reliance on Dr. Bergin’s finding of maximum medica! improvement on March 15, 2011, the
Arbitrator finds that the decedent was entitled to maintenance rather than temporary total
disability benefits from March 16, 2011 through November 27, 2011. The Arbitrator views the
decedent’s condition of ill-being as stabilizing as of March 15, 2011, the date on which Dr.
Bergin noted she did not want to undergo additional surgery and imposed permanent
restrictions per the functional capacity evaluation. Interstate Scaffolding v. IWCC, 236 Ill.2d 132
(2010). There is no evidence suggesting the decedent sought out more treatment for her
condition prior to her death.

The total TTD/maintenance award equals 108 weeks. 108 multiplied by $310.74 (the
TTD/maintenance rate, based on the stipulated wage) equals $33,559.92. Petitioner stipulated
that Respondent paid an amount in excess of this figure, i.e., $39,248.00. Arb Exh 1.
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
)8S. | [_] Affirm with changes [ ] Rate Adjustment Fund (§8(z))
COUNTY OF DUPAGE ) D Reverse I:l Second Injury Fund (§8(e)18)
[’ PTD/Fatal denied
D Modify IX’ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Adrian Alcantar,

Petitioner,

Vs. NO: 14 WC 22132

Flawless Painting & Remodeling, 171y CC0291

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent, herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical, and temporary total disability, and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
I1l. 2d 327, 399 N.E.2d 1322, 35 1Il. Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 27, 20186, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $30,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

Yl 2
oaTED:  MAY 5 - 2017 ’ M
MIJB/bm Michael J. Brennan

0-5/2/17

10 LA
Kevin W, Larnbor}

S
[ 4

Thomas J. Tyrigll ~ /




AR | ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

ALCANTAR, ADRIAN Case# 14WC022132

—

Employee/Petitioner

FLAWLESS PAINTING & REMODELING

Employer/Respondent 1 7 I W C C 0 2 9 ?"

On 5/27/2016, an arbitration decision on this case was filed with the [linois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & PALERMO
JAY JOHNSON

4234 MERIDIAN PKWY SUITE 134
AURORA, IL 60504

1120 BRADY CONNOLLY & MASUDA PC
NICOLE WizA

10 SLASALLE ST SUITE 900

CHICAGO, Il 60603



STATE OF ILLINOIS )

[] injured Workers® Benefit Fund (§4(d))
)SS. L__l Rate Adjustment Fond ($8(g))
COUNTY OF DU PAGE ) ] second Injury Fund (§8(c)18)
|Z] Neone of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Adrian Alcantar Case # 14 WC 22132
Employce/Petitioner
v Consolidated cases: ___

Flawless Painting & Remodeling

Employer/Respondent 1 7 I W C C 0 2 9 1
An Application for Adjustment of Claim was filed in this matter, and a Nofice of Hearing was mailed to each
party. The matier was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Wheaton, on 4/2716. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

[ ] Was there an employee-employer relationship?

[ ] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[] What was the date of the accident?

[] Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
[C] What were Petitioner's earnings?

[] What was Petitioner's age at the time of the accident?

[[] What was Petitioner's marital status at the time of the accident?

~ -~ TZommUuOow

BX] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

|E Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
C1TPD [C] Maintenance B TTD

M. [_] Should penalties or fees be imposed upon Respondent?
N. [is Respondent due any credit?
O. |:| Other ___

7

ICArbDecl%b) 2/10 100 W. Randolph Strect #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwcc il.gov
Downstate affices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-708+
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On the date of accident, 6/13/14, Respondent was operating under ahd subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Pelitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner carned $28,435.16; the average weekly wage was $546.83.

On the date of accident, Petitioner was 37 years of age, single with 2 dependent children.

Respondent has nof paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $7,288.18 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
penelits, for a total credit of $7,288.18.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $364.55/week for 71-6/7 weeks,
commencing 6/14/14 through 6/5/14, and 3/6/15 through 4/27/16, as provided in Section 8(b) of the Act.

Respondent shall pay reasonable and necessary medical services incurred for treatment at Cadence Physician
Group (Px 8) subject to the Fee Schedule, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall authorize and pay for the prospective medical treatment recommended by Dr. Heim, including
lumbar surgery.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

5/26/16

Signature of Arbitrator Date

Adrian Alcantar v. Flawless Painting & Remodeling, 14 WC 22132 - ICArbDec!9(b), Page 2

MAY 2 7 2016
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This claim involves a Petitioner alleging injuries he sustained while working for the Respondent on
Junhe 13, 2014. Respondent is disputing this case based on the issues of: 1) causation, 2) medical
expenses, 3) TTD and 4) prospective medical care. Petitioner testified via a Spanish translator.

Petitioner was working for Respondent as a painter on June 13, 2014. On that date, he suffered a work

related accident while transferring two 5-gallon paint pails. He lifted and carried these two pails, one in
each hand. When he placed them on the ground, he felt immediate low back pain. The pain radiated to
his stomach, left hip, and left leg. He had to lie down.

Petitioner sought immediate emergency medical treatment later that day at Edward Hospital. The
emergency room records document Petitioner’s history of accident as well as his complaint of acute low
back pain radiating into his thigh. (Px 5). He received IV pain medications, was removed from work,
and received a referral to Edward Corporate Health. (Px 5).

Petitioner followed up at Corporate Health on June 16, 2014. He rated his back painat 7 out of 10. The
pain continued to radiate into his left thigh. The doctor prescribed oral steroids, recommended an MRI,
and referred Petitioner to Dr. Pelinkovic.

Petitioner had the MRI on June 20, 2014. The MRI revealed a new L3-L4 disc protrusion. The study
revealed no other new pathology when compared to an MRI from 2011.

Petitioner followed up at Edward Corporate Health on June 23, 2014. The doctors continued to note
ongoing radicular low back pain. Petitioner received a new referral to Dr. Pelinkovic.

Petitioner saw Stephen Solum, PAC, on June 27, 2014. Mr. Solum is Dr. Pelinkovic's physician
assistant. Mr. Solum noted Petitioner’s history of accident, treatment to date, and ongoing low back
symptoms. He recommended physical therapy, pain management, and Tramadol. He removed Petitioner
from work. (Px 3). Petitioner testified he began a course of physical therapy at ATL

Petitioner underwent a series of lumbar epidural steroid injections. The injections took place on June 24,
2014, August 12, 2014, and August 26, 2014, Petitioner testified that the first injection provided 20%
relief. The next two injections provided 80% relief. Following the injections, Petitioner returned to Dr.
Pelinkovic.

Petitioner’s follow up appointment with Dr. Pelinkovic took place on September 5, 2014. Petitioner was
in essence pain free following the injections and physical therapy, according to Dr. Pelinkovic. Dr.
Pelinkovic returned Petitioner to work. (Px 3).

Petitioner testified he did return to work on September 6, 2014. He testified that after he returned to
work, his low back and leg pain increased, especially with prolonged standing and walking. Work
became increasingly difficult. Petitioner again noted the low back pain began lo radiale into his buttocks
and left leg. He decided to return to Dr. Pelinkovic. Petitioner saw Dr. Pelinkovic on December 8, 2014.
Dr. Pelinkovic noted Petitioner’s work was aggravating his low back pain. (Px 2). Dr. Pelinkovic
recommended additional physical therapy, injections, and placed Petitioner on a forty pound restriction.
Respondent accommeodated those restrictions.
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Petitioner resumed physicat therapy at ATI. Petitioner testified it did not offer much relief.
Consequently, he sought a second opinion with Dr. Stephen Heim.

Petitioner first saw Dr. Heim on February 17, 2015. Dr. Heim noted Petitioner’s accident history, and the
treatment he had received since June 13, 2014. His office exam revealed that 80% of Petitioner’s pain
was coming from the LS junction. 20% of the pain was isolated to the left buttocks and left thigh. Dr.
Heim diagnosed degenerative disc disease, spondylolisthesis, mechanical low back pain, and radiculitis.
He recommended a new MRI and diskogram. He recommended that Petitioner refrain from working,.

(Px 6).

There was an apparent miscommunication regarding work status because Pelitioner continued to work.
On or about March 5, 2015, Petitioner reported increased low back pain after lifting a 5-gailon paint pail.
Alter a few days, his pain returned to baseline. Dr. Heim noted that there was no change in Petitioner’s
condition as a result of this incident.

Petitioner underwent the MRI on March 10, 2015 and followed up with Dr. Heim later that day. Dr.
Heim noted Pelitioner’s increase in symptoms lollowing the March 5, 2015 lifting incident but that the
symptoms had started to calm down. He specifically noted Petitioner had no new symptoms. Dr. Heim
reviewed the MRI, diagnosed an L5-S1 annular deficit and 1.3-1.4 herniation. He again recommended a
diskogram and recommended that Petitioner remain off work.

Petitioner had the diskogram on March 30, 2015. He followed up with Dr. Heim on April 8, 2015 1o get
the results. The diskogram revealed a complex tear at L4-LS5, 1.5-S1 spondylolisthesis, and L4-L5
herniation. There was concordant pain at L4-L5 and 1.5-S1. (Px 6). Based on the results of the
diskogram, Dr. Heim recommended an 1 4-15 microdiscectomy, a left L5-S1 foraminotomy, and an L4 to
S1 fusion.

Petitioner testified that through the spring and summer of 2015, his low back pain and left leg pain
persisted. He awaited surgical authorization. He did not work.

Petitioner testified he did go to the emergency room on January 25, 2016 after he experienced an increase
in low back pain after bending over to pick up a pillow at home. The emergency room doctor noted
Petitioner’s prior history of low back pain and the prior recommendation for surgery. There was no new
recommendation for treatment. (Px 7).

Petitioner last saw Dr. Heim on March 8, 2016. Petitioner continued to have low back pain with left leg
radiculopathy. He testified that the flare-up following the January 25, 2016 incident had calmed down.
Dr. Heim continued to recommend surgery and continued to restrict Petitioner from work. (Px7).

Dr. Heim testified via evidence deposition on January 19, 2016. PX 1. Dr. Heim confirmed that his first
time evaluating the Petitioner took place on February 17, 2015. Dr. Heim confirmed that in connection
with examining the Petitioner he did not review any of the Petitioner’s past medical records from any
prior treatment location or had any knowledge of the Petitioner’s spine condition prior to the February
17,2015 evaluation. When Dr. Heim examined the Petitioner, the only medical he reviewed was the June
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20, 2014 lumbar spine MRI. Dr. Heim confirmed this diagnostic showed mild degenerative changes at
L1-2, 13-4, L4-5 and L5-S1 with possible annular tear at L3-4 and L4-5 as well as grade 1 L5-S1
spondylotic spondylolisthesis. Dr. Heim opined that the incident from June 13, 2014 was directly
responsibility for the Petitioner’s ongoing mechanical back pain and left lower extremity and radicular
symptoms based on the results of the discogram. Dr. Heim’s causal opinion relates only the condition of
Petitioner’s L4-5 and L5-S1 discs to the June, 13, 2014 event. Dr. Heim testified that there is no relation
whatsoever between the status of the Petitioner’s [.3-4 disc and any inciting event from June 13, 2014.
He also recommended no medical treatment with regard to the level of L3-4.

Petitioner underwent a Section 12 examination with Dr. Lami on April 20, 2015. Dr. Lami testified via
evidence deposition on April 4, 2016. Dr. Lami reviewed all of the Petitioner’s records and opined that
the Petitioner suffered from a minor back strain in connection with the June, 13, 2014 incident.
However, any other symptomology was related to a degenerative condition of the petitioner’s lumbar
spine. As Dr. Lami testified, there were no acute or traumatic findings shown on any of the MRI testing
to suggest petitioner’s condition to be resultant from a traumatic event. Dr. Lami believed that the
Petitioner’s medical treatment was reasonable and that he had reached maximum medical improvement
in September, 2014.

Petitioner testified he did have a prior low back injury in August 2011. In August 2011, he injured his
low back while moving a washing machine at home. He received emergency treatment at Edward
Hospital where he underwent an MRI. The MRI revealed an LA4-L5 and an L5-5S1 protrusion. (Px 4).
The emergency room physician referred Petitioner to Dr. Pelinkovic and to Dr. Przybyl. Dr. Przybyl
performed a lumbar epidural steroid injection on August 15, 2011. It provided substantial pain relief.
Petitioner followed up with Dr. Pelinkovic thereafter. Dr. Pelinkovic released him from care on August
29, 2011. Dr. Pelinkovic noted that Petitioner was feeling much better. (Px 2). There was no surgical
recommendation. Petitioner testified that following the August 2011 release from care, he had no
additional low back problems until June 13, 2014. He needed no treatment. He missed no time from
work due to low back pain. He received no recommendation for surgery. There is a reference in the
medical records to a back injury when Petitioner was a child. He testified he had no recollection of such
an injury.

At present, Petitioner testified he has low back pain. It can radiate from the left buttock down to the left
heal. He has pain with prolonged silling and slanding. He has trouble sleeping. He wants the surgery
that Dr. Heim has recommended.

CONCLUSIONS OF LAW

1. With regard to the issue of causation, the Arbitrator finds that the Petitioner has met his burden of
proof. This finding is supported by the Petitioner’s unrebutted testimony and the medical evidence.
Respondent is disputing this issue based on their IME opinions that the Petitioner sustained a back strain,
had reached maximum medical improvement in 2014, and that his current condition is related to a pre-
existing, degenerative condition. However, these opinions do not comport with the most recent MRI and
discogram findings that show Petitioner’s condition is more than simply a strain. Furthermore, the
Arbitrator finds credible Petitioner’s testimony that he had no complainis or medical treatment to his
back from 2011 through the date of his injury with Respondent, and that since his accident, he continues
to have back pain. Those complaints are corroborated by the treating medical records which show a
consistent history of back pain following Petitioner’s undisputed work accident on June 13, 2014. The
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Arbitrator also finds Dr. Heim's testimony persuasive on this issue as his opinions rely on the results of
the discogram, MRI and Petitioner’s medical history both before and after his work accident.
Accordingly, the Arbitrator concludes that the Petitioner’s current condition of ill-being is causally
connected to his undisputed work accident from June 13, 2014.

2. Based on the Arbitrator’s conclusions with regard to the issue of causation, the Arbitrator finds that
the Pelitioner’s medical treatment to date has been reasonable and necessary to address his work-related
condition. The charges found in Px 8 (Cadence Physician Group) relate to treatment Petitioner received
as a result of his work injury. As such, the Arbitrator orders Respondent to pay Petitioner, pursuant to
the fee schedule, for these charges.

3. Regarding the issue of TTD, the Arbitrator finds that the Petitioner was temporarily and totally
disabled from June 14, 2014 through September 5, 2014 and again from March 6, 2015 through May 12,
2015. Petitioner also claims he has been temporarily totally disabled from May 13, 2015 through April
27,2016, the date of the hearing. During that entire period of time, Dr. Heim has restricted Petitioner
from work because of his work injury. Based on the Arbitrator’s findings with respect to causation, the
Arbitrator orders Respondent to pay Petitioner TTD for the total time period of June 14, 2014 through
September 5, 2014, and March 6, 2015 through April 27, 2016, subject to credit for TTD already paid.

4. With regard to the issue of prospective medical care, based on the Arbitrator’s conclusions above, the
Arbitrator finds that the Petitioner’s request for the prospective medical care recommended by Dr. Heim
is both reasonable and necessary in treating his current condition of ill-being related to his June 13, 2014
work accident. Dr. Heim recommended an L4-1.5 microdiscectomy, a left L.5-S1 foraminotomy, and an
L4 to S1 fusion, which he relates to Petitioner’s June 13, 2014 work injury. Petitioner testified that he
wishes to undergo the surgical procedures proposed by Dr. Heim. Accordingly, the Respondent shall
authorize and pay for the prospective medical care recommended by Dr. Heim, including the proposed
lumbar surgery.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes I:] Rate Adjustment Fund (§8(g))
COUNTY OF LAKE ) [ ] Reverse [ ] Second Injury Fund (§8(c)18)
[ ] pTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
SCOTT SMITH,
Petitioner,
Vvs. NO: 10 WC 36361
PEPSI BEVERAGE CO.,

Responden 17IWcC0292

DECISION AND OPINION ON REVIEW PURSUANT TO §19(h) OF THE ACT

This matter comes before the Commission pursuant to Petitioner’s Section 19¢h) Petition.
A hearing was held before Commissioner Michael J. Brennan on May 27, 2016. After reviewing
the record in its entirety and being advised of the applicable law, the Commission hereby grants
Petitioner’s Petition and finds that Petitioner established a material increase in his condition as
required under Section 19(h) of the Act. The Commission finds that Petitioner is entitled to an
additional 10% loss of use of the man-as-a-whole (MAW) pursuant to Section 8(d)(2) of the Act.
The parties have advised the Commission that all issues relative to Section 8(a) of the Act have
been resolved and all medical bills have been satisfied.

Procedurally, this matter was tried before Arbitrator Edward Lee on June 25, 2012 on the
sole issue of nature and extent. Petitioner was a sales support/delivery supervisor for Respondent
with a prior history of injury and surgeries to his lumbar spine. On May 19, 2010, Petitioner re-
injured his low back while stacking cases of beverages. As a result, Petitioner underwent a right
revision L4-5 hemilaminectomy and microdiscectomy and later, a right L4-5 decompression,
discectomy, and transforaminal lumbar interbody fusion. (PX2). Petitioner’s treating physician,
Dr. Sean Salehi, released Petitioner to work without restriction as of March 9, 2012, Petitioner
testified at arbitration as to persistent pain and stiffness in his lumbar spine, particularly after a
day with a lot of activity, driving, or sitting for extended periods of time. He still used over-the-
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counter medication and ice, and did stretching exercises as needed. The Arbitrator found
Petitioner sustained 30% loss of use of the man-as-a-whole under Section 8(d)(2) of the Act.

On January 6, 2015, Petitioner filed a Section 19(h)/8(a) Petition. Pursuant to Section
19(h) of the Act:

[A]s to accidents occurring subsequent to July 1, 1955, which are
covered by any agreement or award under this Act providing for
compensation in installments made as a result of such accident,
such agreement or award may at any time within 30 months...
after such agreement or award be reviewed by the Commission at
the request of either the employer or the employee on the ground
that the disability of the employee has subsequently recurred,
increased, diminished or ended.

In Gay v. Indus. Comm’n, 178 Ill. App. 3d 129, 132 (4th Dist. 1989), the Illinois
Supreme Court explained that:

The purpose of a proceeding under section 19¢(h) is to determine if
a petitioner's disability has "recurred, increased, diminished or
ended" since the time of the original decision of the Industrial
Commission. (lll. Rev. Stat. 1985, ch. 48, par. 138.19(h); Howard
v. Indus. Comm'n, 89 Ill. 2d 428 (1982). To warrant a change in
benefits, the change in a petitioner's disability must be material.
United States Steel Corp. v. Indus. Comm'n, 133 III. App. 3d 811
(1985). In reviewing a section 19(h) petition, the evidence
presented in the original proceeding must be considered to
determine if the petitioner's position has changed materially since
the time of the Industrial Commission’s first decision. Howard v.
Indus. Comm’n, 89 IIl. 2d 428 (1982). Whether there has been a
material change in a petitioner's disability is an issue of fact, and
the Industrial Commission's determination will not be overturned
unless it is contrary to the manifest weight of the evidence. Id.;
United States Steel Corp. v. Indus. Comm’n, 133 IIl. App. 3d 811
(1985).

By the time this matter proceeded to hearing before Commissioner Brennan on May 27,
2016, all medical benefits had been paid. The sole issue before Commissioner Brennan was the
nature and extent of Petitioner’s injury and whether Petitioner was entitled to additional
permanent partial disability (PPD) benefits, pursuant to Section 19(h) of the Act.

At the May 27, 2016 Section 19(h) petition hearing, Petitioner presented evidence that in
February 2015, he developed right leg pain that went down to his right calf area and had
numbness in his leg. (T.12; PX2).
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Respondent sent Petitioner for a Section 12 examination on March 26, 2015 with Dr.
Frank Phillips, M.D. During the examination, Petitioner complained of redeveloping right leg
symptoms, paresthesias in the great toe, anterior thigh discomfort, and axial back pain. His pain
level was a seven out of 10. Dr. Phillips® examination indicated Petitioner had an antalgic gait
and no Waddell signs; he noted lumbar tenderness to palpation; lumbar range of motion was 70
degrees of flexion and 45 degrees of extension; motor testing was in the 5/5 strength category;
sensation was diminished in the L4-5 and L5 distribution on the right, and straight leg raise on
the right caused radicular pain into the right calf. (RX1).

In his Section 12 report, Dr. Phillips stated he reviewed diagnostic tests of the lumbar
spine. The September 11, 2014 MRI showed diffuse disc bulging at L5-S1 without stenosis. At
L4-5, there was a central left-sided disc protrusion with some caudal migration of the disc
causing some effacement of the thecal sac. The January 22, 2015 study demonstrated the
presence of a left paracentral disc protrusion at L5-S1 with some contact of the left S1 nerve
root; no acute disc herniation or neural compression was seen on the right side. However, Dr.
Phillips stated that a CT scan, also completed on January 22, 2015, showed some bone
overgrowth on the right and towards the right neural foramen with perhaps some foraminal
narrowing related to this. (RX1).

With these findings, Dr. Phillips diagnosed Petitioner with a lumbar sprain/strain with
possible L4-5 disc herniation. He opined that a decompression discectomy would be reasonable.
(RXT). However, as Dr. Salehi pointed out, Petitioner had already undergone an L4-5 fusion. Dr.
Salehi stated the new imaging showed left-sided disc herniation and facet arthropathy at L5-S]1.
He therefore recommended and subsequently proceeded with a facetectomy, discectomy, and
fusion at L5-S1 with hardware on May 16, 2015. (T.13; PX2; RX2).

By July 13, 2015, Petitioner returned to work for Respondent with permanent restrictions
of no lifting more than 35 pounds and no driving semi-trucks or any truck with air brakes. (T.10;
T.15; T.18; T.26). A valid functional capacity evaluation (FCE) conducted on December 1, 2015
confirmed that Petitioner was able to perform within the medium physical demand category.
(PX3).

Petitioner last saw Dr. Salehi for continued pain in February 2016. (T.15; PX1). At the
Section 19(h) hearing, Petitioner testified that he continued to have minor pain. “It is very hard to
put my socks on. It is a lot harder to bend.” (T.17). Petitioner testified that he coaches his seven-
year-old son’s T-ball team. (T.18). He can walk, but he cannot run. Petitioner no longer plays
softball. (T.18). Petitioner is not taking any medication. (T.17).

Based on the totality of the evidence, the Commission finds that Petitioner has suffered a
material increase in his condition pursuant to Section 19(h) of the Act to the extent of an
additional 10% loss of use of the man-as-a-whole.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Section 19(h)
Petition is granted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of $664.72 per week for a further period of 50 weeks, as provided in Section
8(d)(2) of the Act, for the reason that the injuries sustained caused an additional 10% loss of use
of the man-as-a-whole,

[T IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under Section 19(n) of the Act, if any,

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $33,300.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

1 ‘AJ’J@AFJM%
DATED: MAY § - 2017

Michael J. Brennan

MJB/pm

f))5:24-11-17r ’ i%/M
rji

Thomas J Tyrrell

Kevin W. Lamborn ||
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STATE OF ILLINOIS ) EI Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
)8S. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(2))
COUNTY OF COOK ) [’ Reverse D Second Injury Fund (§8(e)18)
[] pTD/Fatal denied
I:l Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
GERALD LEAHY,
Petitioner,
VS, NO: 09 WC 51638
DHL EXPRESS,

Respondent 17IWCC0293

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the Appellate Court of
Illinois, First District, Workers’ Compensation Division. In its Opinion filed September 25,
2015, the Appellate Court reversed the circuit court’s finding that the claimant failed to prove a
causal connection between his knee injuries and his workplace accident. All other aspects of the
circuit court’s judgment was affirmed.

Procedurally, the circuit court confirmed the Decision of the Commission in its entirety.
In its Decision dated November 19, 2012, the Commission modified the Decision of the
Arbitrator as to Petitioner’s average weekly wage. The Commission affirmed and adopted all
else including the Arbitrator’s finding that Gerald Leahy failed to prove that his left and right
knee condition was causally related to the September 9, 2009 work-related accident.

Following the remand order from the Appellate Court, the parties advised the
Commission that portions of the record had been lost. The Commission met with the parties on
several occasions in an effort to reconstruct the record. A stipulation of the parties was filed
November 14, 2016. Per the stipulation, the parties offered the missing exhibits into the record.
The stipulation further stated that the now recreated record represented a true and complete copy
of all the transcripts, orders, briefs, and decisions. The Commission accepted the parties’
stipulation on November 14, 2016.
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The Appellate Court remanded the matter back to the Commission stating;

The record in this case leads us to conclude that, on the question of
a causal connection between the accident suffered by the claimant
while working on September 9, 2009, and the condition of ill-being
of his knees, a conclusion opposite to the one reached by the
Commission, is clearly apparent. First, Dr. Cohen’s opinion that
the current condition of the claimant’s knees was simply the result
of a normal degenerative process of his preexisting arthritic
condition lacks credibility, as the arbitrator noted, because Dr.
Cohen was unaware of the September 9, 2009, accident. Dr.
Collins, on the other hand, offered unrebutted medical opinions
that (1) the September 9, 2009, accident and the subsequent
physical therapy that the claimant underwent to treat his lumbar
spine were contributing factors in the claimant’s need to have total
knee replacement surgeries; and (2) had the claimant not returned
to a physically demanding job, his knee pain likely would not have
worsened as quickly.

Further, the claimant’s medical records do not show that he
continued treating with Dr. Collins, or any other knee specialist,
after Dr. Collins released him to work in 2008. The first occasion
post-2008 that the claimant complained about the condition of his
knees was October 1, 2009. In the physical therapy report of that
date, the therapist noted that the claimant reported having “a lot of
tightness in the left knee” after their previous session. Dr.
Zindrick’s notes of October 13, 2009, also state that the claimant
reported that he was unable to perform the physical therapy
exercises assigned to him because his knees were causing him
pain. Likewise, the claimant testified that he began experiencing
knee pain while undergoing physical therapy for his lumbar spine.
Based on this record, the only reasonable conclusion which can be
reached is that either the September 9, 2009, accident or the
subsequent physical therapy which was required to treat the
claimant’s lumbar spine injury, aggravated or accelerated the
preexisting arthritic condition in the claimant’s knees. While
neither the September 9, 2009, accident nor the subsequent
physical therapy treatment was the sole causative factor, or even in
all probability the primary causative factor, of the claimant’s
current condition of ill-being in his knees, the record establishes
that these events were at least a causative factor.
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Therefore, we reverse the judgement of the circuit court to the
extent that it confirmed that portion of the Commission’s decision
which found no causal connection between the claimant’s accident
while working on September 9, 2009, and the condition of ill-being
of his knees and the Commission’s resultant denial of benefits
under the Act for that condition; we affirm all other aspects of the
circuit court judgment; we reverse that portion of the
Commission’s decision which found no causal connection between
the claimant’s accident while working on September 9, 2009, and
the condition of ill-being of his knees and the Commission’s
resultant denial of benefits under the Act for that condition; and we
remand this matter back to the Commission for further proceedings
consistent with this decision.

Based upon the mandate of the Appellate Court, finding that Petitioner’s bilateral knee
condition is causally related to the September 9, 2009 work injury, the Commission finds that
Petitioner is entitled to prospective medical treatment as recommended by Dr. Michael Collins.
Dr. Collins performed a left total knee arthroplasty on November 22, 2010. As of December 19,
2011, the date of arbitration, Petitioner was still under Dr. Collins’ care for his bilateral knee
condition and was in need of a right total knee replacement. The Petitioner had not reached
maximum medical improvement (MMI) as of the date of arbitration hearing,

An employee is temporarily and totally disabled from the time that an injury incapacitates
him from working until such time as he is as far recovered or restored as the permanent character
of his injury will permit. Archer Daniels Midland Co. v. Industrial Comm'n, 138 1l1. 2d 107, 118,
561 N.E.2d 623, 149 IIl. Dec. 253 (1990). According to our supreme court, the dispositive
inquiry is whether the claimant has reached MML. Interstate Scaffolding, Inc. v. Hllinois Workers'
Compensation Comm'n, 236 11l. 2d 132, 142, 923 N.E.2d 266, 337 Iil. Dec. 707 (2010). There
are, however, three recognized exceptions. TTD benefits may be suspended or terminated before
an employee reaches MMI if he: (1) refuses to submit to medical, surgical, or hospital treatment
essential to his recovery; (2) refuses to cooperate in good faith with rehabilitation efforts; or (3)
refuses work falling within the physical restrictions prescribed by his doctor. Interstate
Scaffolding, Inc., 236 1ll. 2d

The purpose of the Act is to compensate an employee for lost earnings resulting from
work-related injuries. Freeman United Coal Mining Co. v. Industrial Comm'n, 99 111, 2d 487,
496, 459 N.E.2d 1368, 77 Ill. Dec. 119 (1984). When work within an injured employee's medical
restrictions is available and the employee does not avail himself of the opportunity by voluntarily
retiring, continued payment of TTD benefits does not further that purpose. In such a case, the
employee’s lost earnings are the result of his volitional act of removing himself from the work
force, not his work-related injuries. As we have held before, to establish entitlement to TTD
benefits, an injured employee must prove not only that he did not work, but also that he was
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unable to work. Pietrzak v. Industrial Comm'n, 329 111. App. 3d 828, 832, 769 N.E.2d 66, 263 II.
Dec. 864 (2002).

The record establishes that Petitioner accepted the Respondent’s buy-out retirement
option and voluntarily resigned in March 2010. Petitioner testified that he has not looked for
work since he accepted the buy-out in March 2010. While it was his opinion that he was not yet
physically able to work, the work-restrictions provided by his medical doctors indicate he was
able to work in a modified fashion.

After reviewing the medical records, the evidence establishes that Dr. Collins took
Petitioner off work completely on November 2, 2009. Dr. Michael Zindrick continued
Petitioner’s off work status on November 16, 2009. Dr. Collins then returned Petitioner to
modified work on June 29, 2010. Those restrictions included no lifting greater than 10 pounds,
no bending, no squatting, no kneeling, sedentary work only, no operating moving vehicles, and
no climbing ladders. Petitioner then underwent a total left knee replacement on November 22,
2010. Per the May 24, 2011 medical report, Dr. Collins noted that Petitioner was allowed to
perform some light duty work. Dr. Collins then provided Petitioner with restrictions on July 26,
2011 consisting of no lifting greater than 10 pounds, no bending, no squatting, no kneeling,
sedentary work only, and no climbing ladders.

Accordingly, the Commission finds that Petitioner is entitled to TTD benefits from
September 10, 2009 through February 1, 2010 as previously awarded by the Arbitrator and
confirmed by the Appellate Court.

The Commission further awards Petitioner TTD benefits from February 2, 2010 through
June 28, 2010. Dr. Collins had Petitioner off work completely as of November 2, 2009, and Dr.
Zindrick continued the off work status on November 16, 2009. The Petitioner’s off work status
remained in effect through June 28, 2010.

The Commission also awards TTD benefits from November 22, 2010 through May 24,
2011. Petitioner underwent a total left knee replacement on November 22, 2010 as a result of his

September 9, 2009 work-related accident. The Petitioner’s off work status remained in effect
through May 24, 2011,

The Commission, however, denies TTD benefits from June 29, 2010 through November
21, 2010. On June 28, 2010, Dr. Collins’ modified Petitioner’s off work status and returned him
to modified work. His modified work status remained in effect until November 21, 2010.

The Commission further denies TTD benefits from May 25, 2011 through December 19,
2011, the date of Arbitration hearing. Dr. Collins’ report dated May 24, 2011 indicated that
Petitioner was capable of performing some light work. The work status reports thereafter reveal
Petitioner was allowed to work modified duty.
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Despite voluntarily resigning in March 2010, Petitioner offered no evidence that he
presented the modified work restrictions to the Respondent to determine whether they could
accommodate the work restrictions. Despite being able to perform modified work, Petitioner
testified that he has not looked for any work since the buy-out. Petitioner has not established that
he was unable to work. Thus, his claim for TTD benefits during the periods for which he was
given modified work duty are denied.

Petitioner is also entitled to medical expenses totaling $110,209.75 with Respondent
entitled to an 8(j) credit of $6,916.80. Respondent is entitled to an additional credit of $23,097.24
for TTD benefits previously paid. All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $861.39 per week for a period of 67-5/7 weeks, from September 10,
2009 through June 28, 2010 and November 22, 2010 through May 24, 2011 that being the period
of temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $110,209.75 for medical expenses related to the right and left knee under §8(a) of the
Act and subject to the medical fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

. (]D ‘/’-L (f’.ﬂ /%?J/\M%\
DATED: MAY 5 - 2017

Michael J. Brennan

,%mﬂ%'

052
Thomas J. Tyrrell/

kau%J;m

Kevin W. Lamborfi
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STATE OF ILLINOIS ) EI Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[_] PTD/Fatal denied
Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
KEVIN VAN DUYN,
Petitioner,
VS, NO: 02 WC 00828
JOSEPH WEIL & SONS, 17IWCC0294
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the Appellate Court of
Illinois, First District, Workers’ Compensation Commission Division. In its Order filed
November 4, 2016, the Appellate Court concluded that the Circuit Court’s order, remanding this
case to the Commission for a recalculation of medical expenses, did not constitute a final and
appealable order; and, therefore, dismissed Petitioner’s appeal for want of prosecution and
remanded the matter to the Commission for further proceedings.

The Arbitrator found that Petitioner established causal connection between his current
condition of ill-being to his neck, low back, and right foot, and the November 29, 2001 work
accident, when a forklift struck Petitioner from behind. The Arbitrator also found that the August
19, 2002 motor vehicle accident did not constitute an intervening accident.

The Arbitrator awarded Petitioner temporary total disability (TTD) benefits through
October 17, 2012, permanent partial disability (PPD) benefits of 60% loss of use of the man-as-
a-whole pursuant to Section 8(d)(2) of the Act, all reasonable, necessary, and related medical
expenses, and $6,037.16 in conditional Medicare payments.
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The Commission in its Decision, dated October 29, 2014, modified in part, but otherwise
affirmed and adopted the Arbitrator’s Decision. The Commissien found that the August 19, 2002
motor vehicle accident was an intervening accident that broke the causal chain between
Petitioner’s November 29, 2001 work accident and his current condition of ill-being.

The Commission modified the award, finding Petitioner was entitled to TTD only
through January 30, 2002, and payment of medical expenses through August 19, 2002, The
Commission further vacated the 60% loss of use of the man-as-a-whole award, and found
Petitioner suffered a 10% loss of use of the right foot.

In its Order, dated July 14, 20135, the Circuit Court confirmed the Commission’s Decision
in all parts except with regard to the medical expenses related to Petitioner’s treatment for the
right foot. The Circuit Court found that the August 19, 2002 accident did not sever the
relationship between Petitioner’s right foot condition and the November 29, 2001 work injury.

Thus, the Circuit Court reversed and remanded the Commission’s Decision with regard to
the medical expenses related to the right foot and ordered the Commission “to determine what, if
any, medical expenses following the car accident are related to the treatment of [Petitioner’s]
foot, and to calculate any awards due based on that determination.”

Petitioner appealed this matter to the Appellate Court, but it was dismissed for want of
prosecution and remanded back to the Commission. In conformance with the Circuit Court’s
Order, the Commission will only address those medical expenses following the August 19, 2002
motor vehicle accident that are related to medical treatment of the Petitioner’s right foot.

The Commission’s determination as to the medical charges related to the right foot
required an in-depth analysis of the testimony and exhibits contained in the voluminous record as
well as the arguments submitted by the parties. Following the Appellate Court’s Order of
November 4, 2016, it was necessary to obtain the complete record. Following repeated requests
for the complete record in this matter, the Commission was able to make its findings as ordered
by the Circuit Court.

The Commission is not bound by the Arbitrator's findings, and may properly determine
the credibility of witnesses, weigh their testimony, and assess the weight to be given to the
evidence. R.A. Cullinan & Sons v. Indus. Comm'n, 216 11l. App. 3d 1048, 1054 (3rd Dist. 1991),
It is the province of the Commission to weigh the evidence and draw reasonable inferences
therefrom. Niles Police Dep’t v. Indus. Comm'n, 83 Il1. 2d 528, 533-34 (1981). Interpretation of
medical testimony is particularly within the province of the Commission. A. O. Smith Corp. v.
Indus. Comm'n, 51 Il11. 2d 533, 536-37 (1972).

Under Section 8(a) of the Act, the claimant is entitled to recover reasonable medical
expenses that are causally related to the accident and that are determined to be required to
diagnose, relieve, or cure the effects of a claimant's injury. Univ. of Ill. v. Indus. Comm’n, 232
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Il App. 3d 154, 163 (lst Dist. 1992). The claimant has the burden of proving that the medical
services were necessary and the expenses incurred were reasonable. F & B Mfp. Co. v. Indus.
Comim'n, 325 Ill. App. 3d 527, 534 (Ist Dist. 2001). Whether an incurred medical expense was
reasonable and necessary and should be compensated is a question of fact for the Commission.
Univ. of Ill. v. Indus. Comm’n, 232 Ill. App. 3d 154, 163 (1st Dist. 1992). The Commission's
Decision must be supported by the record and not based on mere speculation or conjecture.
Sisbro. Inc. v. Indus. Comm'n, 207 Ill. 2d 193, 215 (2003),

The medical bills incurred after the August 19, 2002 motor vehicle accident that are
related to the right foot are as follows:

1. Dr. Timothy Schening of Schening Chiropractic Clinic — Petitioner testified that Dr.
Schening provided therapy to his neck, low back, thigh, right foot and ankle. (T.31-
32). Petitioner offered into evidence two overlapping itemized statements for Dr.
Schening. One listed the onset date as November 28, 2001 and the other statement
had an onset date of August 19, 2002. (PX11).

The Commission finds that the itemized statement does not delineate what treatment
Petitioner received for each particular body part. (PX11). Petitioner argued that the
amount incurred as it relates to the right foot is simply one-third of the itemized
statement. Respondent claimed that treatment to the right foot was limited to
Neuromuscular re-education (NMR).

According to Dr. Schening’s initial evaluation report, dated May 22, 2002, the
treatment plan for the right foot was, “Further therapy will include Neuromuscular re-
education on the right ankle region to restore normal spinal biomechanics.” The
therapy prescribed for the back included diversified adjustive technique, electrical
stimulation, and hot packs. This plan was repeated on each subsequent therapy note.
(PX10).

The Commission finds that said electrical stimulation, hot pack, CMT 3-4
(chiropractic manipulative treatment), and NMR (Neuromuscular re-education) are
the only treatments listed on the statements. Considering the record as a whole, the
Commissions finds that treatment to the right foot was limited to the Neuromuscular
re-education. The charges listed under NMR on the statement with the onset date of
August 19, 2002, total $315.00.

2. Dr. Jose Medina — Dr. Medina is a board certified neurologist with The NeuroCenter.
(PX12). Petitioner testified that he saw Dr. Medina every month “for my neck, my
lower back, the nerve damage in my thigh, my ankle, and my right foot.” (T.44).
Petitioner confirmed that he last saw Dr. Medina in September 2012 and the
conditions that Dr. Medina treated him for were the same conditions that started on
November 29, 2001. (T.44).
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By his brief, Petitioner refers to Dr. Medina’s itemized statement but then states the
following: “Irrespective of treater following Dr. Kane, treatment to the right foot after
8/5/2004 is not medically necessary and will not be awarded.” The Petitioner then
states the amount incurred as it relates to the right foot is $1,018.33:

The charges associated with spinal care and several EMG’s do not
relate to treatment for the right foot care. After subtracting out
those tests and analyzing care prior to 08/5/2004 a calculated total
charge of $3,055.00 (Vol. 1 pp. 774-775). Taking 1/3™ of those
charges which relate to care for the right foot/ankle one arrives at
$1,018.33. (Petitioner’s Brief on Remand, pg. 4).

First, the Commission finds that the record contains two itemized statements for Dr.
Medina, one of which lists purported charges from June 20, 2002 through November
30, 20i1. (PX13). The second itemized statement lists charges incurred from
December 2011 through 2012, with an amount due of $22.38. The rest of this second
statement appears to have been paid by Medicare and Public Aid. (PX12). Petitioner’s
requested relief, as stated in the preceding paragraph, pertains to the first statement
only — Petitioner’s Exhibit 13. Petitioner makes no claims as to the second itemized
statement.

Second, the Petitioner refers to treatment provided by Dr. Kane. However, a thorough
review of the record demonstrates that no itemized biil or statement for Dr. Kane was
offered into evidence.

Third, the parties make reference to unrelated medical care to the right foot after
August 5, 2004. The only information of record regarding this issue is found in the
records of Dr. Kane. Those records demonstrate that Petitioner may have had a nerve
disorder in both feet — the origin of which is unclear. Dr, Kane referred Petitioner to
Dr. Medina to evaluate this nerve disorder. (PX9). There is no further information
contained in the record for the Commission to determine whether medical care to the
right foot after August 5, 2004 was related or not.

Finally, Petitioner presented an itemized statement from Dr. Medina. This statement
lacks needed information to determine which charges are reasonable, necessary, and
related. Again, the Commission finds that the itemized statement does not delineate
what treatment Petitioner received for each body part, and in particular the right foot.
(PX13). Dr. Medina’s medical records are inadequate in that they contain no
information regarding examinations that were conducted or what treatment was
prescribed for the right foot. Petitioner’s Exhibit 26 is a Payment Summary Form
from Medicare. This document shows that Medicare made payments towards Dr.
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Medina’s charges. However, no such payments are reflected on the statement for Dr.
Medina that was submitted into evidence by Petitioner as Exhibit 13,

With such deficient medical evidence, the Commission cannot determine what
medical expenses following the August 19, 2002 motor vehicle accident are related to
the right foot, let alone what amount, if any, is actually due and owing.

Pursuant to the Circuit Court’s Order, the remainder of the Commission’s Decision dated
October 29, 2014 is confirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $280.45 per week for a period of 9 weeks, from November 29, 2001

through January 30, 2002, that being the period of temporary total incapacity for work under
§8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $252.41 per week for a period of 15.5 weeks, as provided in §8(e)11 of the Act, for
the reason that the injuries sustained caused the 10% loss of use of the right foot.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
reasonable, necessary, and related medical expenses until August 19, 2002, pursuant to §8(a) of
the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that pursuant to §8(a) of the Act,
Respondent shall pay to Petitioner the additional sum of $315.00 for reasonable, necessary, and
related medical expenses for the right foot that were incurred after August 19, 2002. As these
charges were incurred prior to February 1, 2006, they are not subject to the medical fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n} of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $400.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF COOK ) [ ]Reverse

[ ] Modify

I:] Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

I:I Second Injury Fund (§$8(e)18)

[ ] pTD/Fatal denied

& None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Vanisa Duncan,

Petitioner,

Vs, NO. 09WC032818

Navistar/International Truck and Engine,

17IWcco295

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical expenses, causal
connection, permanent disability, temporary disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part

hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed January 27, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  MAY § - 2017 M
SIM/sj en J. Mathis

0-4/27/2017

44 Q ousﬂ f M

David L. Gore

bod, K fompiin

Deborah L. Simpson




ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF ARBITRATOR DECISION
CORRECTED

DUNCAN, VANISA Case# 09WC032818

Employee/Petitioner

NAVISTAR/INTERNATIONAL TRUCK & ENGINE 17IWCCO295

Employer/Respondent

On 1/27/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.41%, shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrye,

A copy of this decision is mailed to the following parties:

0293 KATZ FRIEDMAN EAGLE ET AL
RICHARD K JOHNSON

77 W WASHINGTON ST 20TH FL
CHICAGO, IL 60502

2461 NYHAN BAMBRICK KINZIE & LOWRY
LINDA ROBERT

20 N CLARK ST SUITE 1000

CHICAGO, IL 60602



jured Workers’ Benefit Fund (§4(d)
D Rate Adjustment Fund (§8(g))

|:| Second Injury Fund (§8(¢)18)

None of the above

STATE OF ILLINOIS ) 1 7 I W C C 0 2

)SS
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Vanisa Duncan Case # 09 WC 32818
Employee/Petitioner
V. Consolidated cases:

Navistar/international Truck & Engine
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable LYNETTE THOMPSON-SM ITH, Arbitrator of the
Commission, in the city of Chicago, on August 20, 2015. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. |:| Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. I:I What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?

(] TPD Maintenance TTD
L. What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. D Other

ICArbDec 2/10 100 W, Randoiph Strees #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www fwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309671 -3019  Rockford 815/987.7292 Springficld 217/785-7084
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FINDINGS

On 3/27/2008, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamned $29,632.01; the average weekly wage was $881.06.
On the date of accident, Petitioner was 50 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent /ias not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $139,317.28 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $139,317.28.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner maintenance benefits of $587.37/week for 33 weeks, commencing 3/12/2013
through 10/28/2013, as provided in Section 8(a) of the Act.

Respondent shall pay reasonable and necessary medical services of $1,399.50, as provided in Section 8(a) of
the Act.

Respondent shall pay Petitioner temporary total disability benefits of $587.37/week for 245 weeks,
commencing 6/17/2008 through 1/10/2009 and 1/24/2009 through 3/11/2013, as provided in Section 8(b)
of the Act.

Respondent shall pay Petitioner permanent partial disability benefits, commencing 10/29/2013, of
470.13/week for the duration of the disability, because the injuries sustained caused a loss of earnings, as
provided in Section 8(d)1 of the Act.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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FINDINGS OF FACT

The disputed issues in this case are: 1) accident; 2) causal connection; 3) medical bills; 4) temporary
total disability; 5) maintenance; 6) 8(d)1; and 7) the nature and extent of Petitioner's injuries. See,
AX1.

Ms. Vanisa Duncan, (hereafter “Petitioner”) began working for Navistar International Truck
(hereafter “Respondent”) at the Melrose facility on J uly 18, 1994. At the time of the hearing, Petitioner
was still employed by Respondent, but was on medical leave, authorized by Respondent. At the time

of the hearing, Respondent was not paying workers’ compensation benefits but Petitioner was eligible
for health care and retirement benefits.

Petitioner began working as an assembler for Respondent in 2008. While working for Respondent,
she assembled Haldex pumps and engines. While assembling the pumps, she testified that she stacked
rubber washers on a rack. The rack was five shelves high and she would stack four rubber washers on
each shelf. She testified that she is 5'3” and the top shelf was at her neck level. She would assemble
about 275-310 pumps in an eight hour day.

Petitioner also assembled engines, using power tools/guns to tighten bolts to the engines. The power

guns hung on power lines. She would reach up for a power gun, tighten the bolts, and then return the

engine. Torqueing involved holding the wrench with her right hand, and pulling back. Petitioner
testified that she would assemble 265-275 engines in an eight hour work-day.

right arm above shoulder level, for about 80% of the day.

In October 2007, Petitioner went to the plant medical department, reporting upper extremity pain.
She was sent to a hospital in Maywood; and the physician there sent her to physical therapy.
Petitioner testified that the pain improved and she was able to return to work,
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On March 27, 2008, Petitioner again went to Respondent’s medical department. She reported that her
shoulder had been hurting the last couple of months because she was working a lot of overtime. She
testified that she was in so much pain, it felt like her shoulder was about to burst. An x-ray of her
right shoulder was performed which showed no fracture or dislocation. Dr. Ehni at Respondent’s

plant medical recommended that Petitioner attend physical therapy for her shoulder, which she did.
PX1.

Dr. Ehni referred Petitioner to Dr. Ryon Hennessy at Orthopedic Specialists. On April 16, 2008, Dr.
Hennessy stated most of Petitioner’s symptoms were consistent with rotator cuff tendonitis. He
performed an injection and recommended that she stay on light duty restrictions. On May 12, 2008,
Dr. Hennessy recommended an MRI of her right shoulder which was performed on May 21, 2008. Dr.
Hennessy diagnosed her with rotator cuff tendinopathy with mild impingement signs. She continued
treating with Dr. Ehni in Respondent’s medical department through June and July.

Petitioner worked light duty at this time, based on Dr. Ehni’s recommendations. However, even with
light duty, she was still required to use her right arm. She testified that she was using hammers,
which caused pain. On June 17, 2008, Petitioner was taken off work by Respondent because no light
duty was available.

As she was still experiencing right shoulder pain and swelling, Petitioner decided to seek a second
opinion and presented to Dr. Morrell, at Midwest Sports Medicine, on July 24, 2008. Dr. Morrell
opined that Petitioner’s symptoms were caused by the repetitive nature of her job, building up to 275
engines per day. Dr. Morrell noted that “It is common to develop impingement syndrome due to the
repetitive nature of her job duties, especially with working overhead.” On August 14, 2008 she
received an injection in her left shoulder by Dr. Morrell, who continued to conservatively treat
Petitioner’s right shoulder. PX3.

On September 15, 2008, Dr. Morrell noted that Petitioner was failing conservative treatment and
noted that a right shoulder arthroscopy, with subacromial decompression and distal clavicle resection
may be necessary. On October 3, 2008, Dr. Eugene Lopez, Dr. Morrell’s colleague at Midwest Sports
Medicine, evaluated Petitioner and noted that she had trouble combing her hair, putting on a belt,
raising her arm above shoulder level and across her chest. Dr. Lopez recommended a right shoulder
arthroscopy, subacromial decompression, distal clavicle resection, and possible rotator cuff repair.
On October 17, 2008, Dr. Lopez performed the right shoulder arthroscopy, subacromial
decompression surgery, with Dr. Morrell’s assistance.

On December 22, 2008, Dr. Morrell noted that although Petitioner was improving post operatively in
regards to her right shoulder, her left shoulder pain was increasing due to compensating for her right
extremity injury. Dr. Morrell noted that it might take longer for Petitioner to return to work, due to
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the demands of her job. Dr. Morrell injected her left shoulder with a corticosteroid on January 19,
2009 and Petitioner attended physical therapy during this time and was kept on light duty.

Respondent accommodated her light duty restrictions from January 11, 2009 through January 23,
2009. She was given light duty work the first week, photocopying materials. The second week she was
switched to the second shift, working with washers. She testified that she was okay in this new
Position for about an hour, but soon after her shoulder swelled and became painful. Petitioner
testified that her right shoulder was so swollen that a security guard brought a bag of ice for her. She
stopped working on January 24, 2009 because Respondent could no longer accommodate her
restrictions.

Petitioner continued to follow up with Dr. Morrell who kept her on the light duty restrictions. On
June 10, 2009, Dr. Morrell recommended Petitioner take partina work-conditioning program, which
she did.

Deposition of Dr. Bryan Neal

Petitioner was examined by Dr. Bryan Neal, at the request of Respondent, on July 22, 2009 and
testified by way of evidentiary deposition. He diagnosed Petitioner with right shoulder pain, right
lateral epicondylitis; and subjective right upper extremity swelling. He stated that based on the
medical records that he had reviewed, he believed her right lateral epicondylitis and subjective right
upper extremity swelling was unrelated to her occupational activities. Dr. Neal opined that the
etiology for her right shoulder pain was intrinsic, an underlying right acromioclavicular joint
arthropathy, but stated that additional medical records could provide further information. Dr. Neal
opined that the surgery performed by Dr. Lopez on Petitioner’s right shoulder was reasonable and
necessary. He stated that it was his “professional instinct” that she would be unable to return to work
without restrictions.

On August 5, 2009, Dr. Morrell stated that Petitioner had plateaued with her physical therapy and
work-conditioning programs. Dr. Morrell opined that unless Respondent was able to accommodate
her work restrictions, she would not be able to return to work.

Dr. Neal re-evaluated the petitioner on October 17, 2013. The petitioner again complained of swelling
in her right arm around the elbow joint. Measurements taken of the Petitioner’s right arm did not
reveal any difference in circumference between the right and left elbow. Dr. Neal also noted symptom
magnification and lack of cooperative effort demonstrated during the physical examination. Through
various tests, Dr. Neal documented inconsistent findings. Dr. Neal also reviewed surveillance of the
Petitioner and noted that her complaints during his examination were inconsistent with the video
obtained. He further opined that the Petitioner’s right shoulder complaints and subsequent surgery
were not causally related to her job duties. He opined that the petitioner’s right shoulder symptoms
were due to a combination of metabolic issues due to Petitioner's diabetes and osteophytes under the
acromioclavicular joint. He opined that the petitioner’s architectures caused her pain and that her job
duties did not cause, accelerate or aggravate the Petitioner's shoulder condition. He stated that the
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Petitioner would have had those symptoms regardless of her work activities. RX1, pp. 34-40; RX1, pp.
51, 60 Dep. Ex2; pp. 12- 13; PX3.

Petitioner underwent an MRI of her right shoulder on August 10, 2009, which showed her rotator cuff
was intact, with mild changes in the supraspinatus tendon consistent with her previous surgery. Based
on the results of the MRI, Dr. Morrell recommended Petitioner undergo an functional capacity
evaluation (“FCE”). Petitioner underwent an FCE on September 4, 2009, which found that she could
work in a light duty capacity. The report stated that she could not perform her pre-injury job as an
assembly operator. She could occasionally lift up to 15 pounds to waist height and 10 pounds
bilaterally over shoulder height. She was told to limit repetitive overhead work with her right arm to
no longer than ten (10) minutes.

On October 27, 2009, Dr. Morrell found that Petitioner had reached maximum medical improvement
(“MMTI”) and could return to work with the restrictions stated in the FCE. Dr. Morrell’s January 12,
2010 office note stated that Petitioner had returned to work and was required to lift heavy boxes and
perform repetitive work. She was only able to tolerate this for about 45 minutes. Dr. Morrell modified
her restrictions to no lifting greater than 10 pounds and no over the shoulder level work. Petitioner
testified that the last date she worked for Respondent was in January 2010 but that she remained an
employee, as of the date of trial. PX3.

Petitioner testified that at this time, she noticed that her shoulder would flare up, swell, and burn.
Even if she would not use her arm at all, it would swell up. On February 2, 2010, Petitioner reported
to Dr. Morrell that she was still having pain, working with light duty work restrictions. Her fingers
would occasionally discolor or develop white spots. Dr. Morrell referred Petitioner to the Illinois Pain
Institute for pain management treatment.

On February 10, 2010, Petitioner saw Dr. Yano and on February 16, 2010, Petitioner underwent an
MRI of her cervical spine at Dr. Yano's request. On February 27, 2010, Dr. Yano diagnosed Petitioner
with suprascapular neuritis, a herniated cervical intervertebral disc, cervical radicular symptoms, and
complex regional pain syndrome (“CRPS”), involving her right upper extremity. Dr. Yano performed a
right suprascapular nerve block. PX4.

On March 2, 2010, Dr. Morrell performed a cortisone injection in Petitioner’s left shoulder and
Petitioner continued to treat conservatively and attend physical therapy. In May 2010, Dr. Yano
noted that Petitioner should undergo treatment for CRPS but Petitioner declined any further
intervention.

On May 12, 2010, Dr. Morrell opined that Petitioner’s restrictions were permanent and that she had
reached MMI. Dr. Morrell restricted Petitioner to limited repetitive motion for 15 minute intervals;
with 15 minute breaks and to not work more than four hours per day, four days per week.

6
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Petitioner testified that Dr. Ehni also evaluated her for permanent restrictions. Petitioner testified
that they had a private conversation at the plant medical department. He gave her a prescription for
pain medication and told her that plant did not have anything light duty for her at that time,

Petitioner underwent a right upper extremity arterial Doppler study on December 24, 2010. It was
read to show abnormal waveforms in the right brachial artery, which suggested increased vascular
impedance to the flow. Petitioner saw Dr. Saleem on February 11, 2011, who diagnosed her as having
persistent pain. On June 7, 2011, Dr. Morrell noted that Petitioner is on permanent disability and
could not return to her job duties. Petitioner continued to follow-up with Dr. Morrell and treat
conservatively. On December 13, 2011, Dr. Yano recommended an FCE, which was not authorized by
Respondent. Petitioner continued treating conservatively about every six months with Dr. Morrell
until the end of 2013. Petitioner testified, at the time of the hearing, that she was currently seeing Drs.
Ward and Jackson in Tennessee. PX5 & 14.

Petitioner was sent by her attorney to Steve Blumenthal, for a vocational rehabilitation consultation,
on December 30, 2012. Mr. Blumenthal took into account the results of the vocational evaluation
testing and her past work history and determined that Petitioner would be able to work as a hostess,
retail sales clerk, or hotel clerk, earning from $8.76 to $10.68 per hour. PX8.

Petitioner was sent for vocational rehabilitation at Vocamotive by Respondent. She attended training
from March 2013 through October 2013. She testified that while working with Vocamotive, she went
through job training, was sent to classes, worked on her resume; and searched for jobs. She looked for
jobs on the computer and passed out her resume directly to employers. Petitioner had difficulty
performing some of the activities due to pain and swelling in her arm. The vocational rehabilitation
counselor working with her noted that her right arm, shoulder, and hand would become visibly
swollen on multiple occasions and that the swelling was obvious. PXg, pp. 38, 46, 47.

Dr. Neal re-examined Petitioner on October 17, 2013 and diagnosed chronic right shoulder pain and
right hand pain of unknown etiology. Dr. Neal stated that regardless of the etiology, her hand pain
was unrelated to her work activities with Respondent. He opined that the root cause of her shoulder
condition was due to intrinsic issues, probably genetically originating acromioclavicular joint
arthrosis. He noted that she was displaying symptom magnification, a lack of effort and that there
was no swelling in her upper right extremity. RXj, Dep. Ex. 3, pp. 28-32.

On October 29, 2013, Petitioner was hired at RadioShack in Montgomery and started working,
Petitioner testified that she was paid $8.35 per hour, part time and that it would lead to a full time
position. She had some difficulty performing the job due to the pain and swelling in her right arm.
Petitioner left this job when she moved to Tennessee with her husband.
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Deposition of Dr. Mary Kathryn Morrell, dated January 9, 2014

Petitioner’s treating doctor, Mary Morrell, testified that Petitioner reported that she performed
repetitive motions, at or above shoulder level, while working for Respondent. Dr. Morrell stated that
she felt that Petitioner was honest about her complaints of pain and presented a reliable work history.
Dr. Morrell opined that her condition of ill-being, in regards to her right upper extremity, was causally
connected to her job duties while working for Respondent. PX12.

Deposition of Dr. Shingo Yano, dated October 10, 2014

Petitioner’s treating doctor, Shingo Yano, testified by way of evidentiary deposition on October 10,
2014. Dr. Yano testified that he is a board certified specialist in anesthesiology and pain management,
who treats patients with chronic pain problems. He opined that Petitioner was suffering from CRPS
Type 1 and right shoulder pain. Dr. Yano explained that CRPS is a life-time diagnosis. Dr. Yano
opined that Petitioner’s repetitive motions at work resulted in her symptoms. He testified that he
never had any indication that her reports of pain were inconsistent or not genuine. However, Dr.
Yano admitted that he was not familiar with the Budapest Criteria and was not familiar with any
recent research in this area. Dr. Yano's notes fvere reviewed with him and he did not make any
changes to his physical findings as noted in his rq;cords. PXag, pp. 4-19.

Records review of Dr. Kiran Chekka

Dr. Kiran Chekka reviewed Petitioner’s records, at the request of Respondent and testified by way of
evidentiary deposition on June 25, 2015. Dr. Chekka testified that he never physically examined
Petitioner however, he diagnosed her as having with chronic right shoulder and neuropathic pain but
did not believe that she was suffering from CRPS. Dr. Chekka testified that after reviewing the
Petitioner's medical records, it was his opinion that she did not suffer from CRPS. He was surprised
that Dr. Yano did not know the Budapest Criteria for the diagnosis of CRPS, given the fact that Dr.
Yano did his fellowship with the doctor that established the criteria. Dr. Chekka further testified that
the Petitioner may have residual pain following surgery but the Petitioner did not have CRPS. He
testified that her symptoms were an “unfortunate but not out of the bounds” response to the shoulder
surgery performed by Dr. Lopez. He testified that there was no evidence of malingering in Petitioner’s
medical records and that her suprascapular neuritis and chronic shoulder pain were causally related
to her work injury. RX2.

Drs. Morrell, Neal, and Chekka were given a functional job description for Petitioner’s job, while she
was working for Respondent. The report listed the essential job functions as: initiating the threading
of bolts into top of engine block; reaching with cope to position camshaft, securing dampers onto
engine blocks with hammer; utilizing hand held screw gun, torqueing oil cooler elbow, pulling
completed engine on hoist; pushing piston and camshaft guides onto engine block; lifting the front
cover to top shelf of cart; carrying 308 saddle from pallet to beginning of test line’ and lifting trays of
retainers with keepers off pallet. The “critical job demands” included: initiating the threading of bolts
at 60 inches above ground, lifting 18 pounds to 55 inches above ground, pulling 51 feet-pounds of

8
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horizontal force at shoulder height for 20 feet; pushing 55 feet-pounds of horizontal force at 44 inches
above the ground; and torqueing with 71 feet-pounds of horizontal force at 40 inches above the
ground. Petitioner testified that she is 5'3” tall. PX12, Dep. Ex. 2.

Petitioner testified that on some days her pain is reasonable, but other days she has constant
throbbing pain. She testified that she can only use her arm in moderation; otherwise it swells and
becomes painful. She takes medication and uses lidocaine patches for her pain 2-3 times per week.
She also self-treats with ice packs, rubbing alcohol, and stretches. Petitioner testified that the heaviest
weight she can lift is seven pounds. However, if she lifts something approximately seven (7) pounds
multiples times, her shoulder will start to hurt and swell. Petitioner testified that she is able to bring
an empty garbage can into the house after her husband takes out the full can. She testified that she
sometimes is able to drive, shop, clean, dress, and cook, depending on her pain level at the time. The
three, videotapes of Petitioner’s activities, show her using her right arm in a fashion not inconsistent
with her functional capacity evaluation, in fact the petitioner, who is right-handed, used her left hand
to open and close the car door and the car trunk. Petitioner testified that she has not looked for a job
in Tennessee because she does not know how long she would be able to last on a job. She testified that
she has not reinjured her right arm since March 2008.

CONCLUSIONS OF LAW

C. Did an accident occur that arose out of and in the course of Petitioner’s
employment by Respondent?

The record reveals that Petitioner worked for Respondent performing assembly duties for Respondent
at which time she developed right shoulder pain. The assembly duties, based upon Petitioner’s
unrebutted testimony, was arm intensive, physical, and required overhead arm use above shoulder
level for about 80% of the day. Where an employer fails to contradict an employee’s description of his
or her job duties, the obvious conclusion is that the employee has provided an accurate description.
See Tolbert v. Ill. Workers' Comp. Comm'n, 2014 IL App (4th) 130523WC, P42, 11 N.E.3d 453, 462.
Petitioner’s description of repetitive job duties is further corroborated in the job histories in her
medical records and the functional job description report. In Illinois, there is no absolute threshold
for a job to be considered “repetitive” enough to establish causal connection and there is no
requirement that a certain percentage of an employee’s day must be spent on a task to find repetitive
trauma. Edward Hines Precision Components v. Indus. Comm'n, 356 Ill. App. 186, 193-194, 825
N.E.2d 773 (2nd Dist. 2005). When a worker's physical structure gives way under repetitive job-
related stresses on the body, the injury is considered to arise out of and in the course of employment,
Interlake Steel, Inc. v. Industrial Comm’n., 130 Il App. 3d 269, 273, 474 N.E.2d 402, 406 (1st Dist.
1985). The Arbitrator finds that Petitioner has met her burden of proof in showing that she was
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required to perform repetitive, arm intensive duties, the majority above shoulder level, while working
for Respondent.

The credible evidence in the record establishes that Petitioner’s symptoms manifested on March 27,
2008. The date of an accidental injury in a repetitive-trauma compensation case is the date on which
the injury “manifests itself”, or the date on which both the fact of the injury and the causal
relationship of the injury to the claimant's employment would have become plainly apparent to a
reasonable person. Peoria County Belwood Nursing Home v. Industrial Comm’n., 115 Ill. 2d 524,
531, 505 N.E.2d 1026, 1029 (1987). To deny an employee benefits for a work-related injury that is not
the result of a sudden mishap or completely disabling penalizes an employee who faithfully performs
job duties despite bodily discomfort and damage. Id at 530. On March 27, 2008, Petitioner reported
to Respondent’s medical department with pain that had been developing gradually and had reached
the point that she was no longer able to perform her job duties. From that date forward, Petitioner
was no longer able to perform her required job duties. A reasonable person would have become aware
of the severity of the injury on that date. Based upon the evidence presented, supported by Petitioner's
credible testimony, Petitioner's medical records, and Respondent’s job duty report, the Arbitrator
finds that Petitioner performed repetitive activities with both arms overhead and had an accident
which manifested on March 27, 2008, which arose out of and in the course of her employment with
Respondent.

F. Is Petitioner’s condition of ill-being causally related to the injury?

It is established law that at hearing, it is the employee’s burden to establish the elements of his claim
by a preponderance of credible evidence. See, Illinois Bell Tel. Co. v. Industrial Comm’n., 265 Ill.
App. 3d 681; 638 N.E. 2d 307 (15t Dist. 1994). This includes the issue of whether Petitioner’s current
state of ill-being is causally related to the alleged work accident. Id. A claimant must prove causal
connection by evidence from which inferences can be fairly and reasonably drawn. See, Caterpillar
Tractor Co. v. Industrial Comm’n., 83 IIL. 2d 213; 414 N.E. 2d 740 (1980). Also, causal connection
can be inferred. Proof of an employee’s state of good health prior to the time of injury and the change
immediately following the injury is competent as tending to establish that the impaired condition was
due to the injury. See, Westinghouse Electric Co. v. Industrial Comm'n, 64 11l 2d 244, 356 N.E.2d 28
(1976). Furthermore, a causal connection between work duties and a condition may be established by
a chain of events including Petitioner’s ability to perform the duties before the date of the accident
and inability to perform the same duties following that date. See, Darling v. Industrial Commn, 176
Hl.App.3d 186, 193 (1986).

Petitioner’s treating physicians, Drs. Morrell, Lopez, and Yano, found that Petitioner’s condition of ill-
being, in regards to her right shoulder was causally related to her repetitive work duties for
Respondent. Further, Respondent’s expert, Dr. Chekka opined that Petitioner’s chronic shoulder pain
was causally related to her work injury. The only physician who found Petitioner's condition was not
related to her work duties was Respondent’s Section 12 examiner, Dr. Neal, who was also the only
physician to find she was magnifying symptoms and not giving full effort in the examination. The
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Arbitrator finds Drs. Morrell, Yano, Lopez and Chekka'’s opinions to be more persuasive than those of
Dr. Neal. The Arbitrator places greater weight in these doctors’ opinions, regarding the issue of
causation. The Arbitrator notes that the petitioner apparently has a genetic condition with her right
shoulder, which makes her more prone to have pathological medical issues however, the employer
takes his employees as it finds them and this employee has worked for Respondent since 1994 and for
several years thereafter, before she succumbed to this shoulder problem.

The Arbitrator further notes that Drs. Chekka, Morrell, and Yano, agree that Petitioner is suffering
from chronic right shoulder pain. Dr. Chekka only differed in his opinion from Petitioner’s treating
doctors in regards to what was causing her chronic pain. Drs. Yano and Morrell opined that she was
suffering from CRPS while Dr. Chekka opined that she was only suffering from suprascapular neuritis.
The Arbitrator finds the opinions of Drs. Morrell and Yano more credible in this regard, as Dr. Chekka
has never physically examined Petitioner.

The Arbitrator finds that Petitioner’s condition of ill-being, with regards to her right shoulder chronic
pain and suprascapular neuritis, is causally related to her work injury on March 27, 2008.

J. Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable and
necessary medical services?

Respondent disputed the medical expenses based upon liability. After determining that Petitioner’s

chronic shoulder pain is work-related, the Arbitrator finds the medical services provided for the
conditions were reasonable. The Arbitrator notes that Petitioner was highly compliant with the
treatment prescribed, missing and cancelling almost no prescribed physical therapy sessions.
Respondent is liable for the unpaid medical bills from Dr. Morrell for $125.00 and Steven Blumenthal
for $1,274.50, totaling $1,399.50.

K.  What temporary benefits are in dispute? — TTD and Maintenance.

Respondent disputed temporary total disability (“TTD”) and maintenance benefits based upon
liability. As the Arbilrator finds that Petitioner’s condition is work-related, the Arbitrator awards TTD
benefits from June 17, 2008 through January 10, 2009 and January 24, 2009 through March 11,
2013, totaling 245 weeks of TTD benefits. Temporary total disability benefits generally are available
only until an injured employee has recovered as fully as the nature of her injury permits but she may
still be entitled to "maintenance” under Section 8(a) of the Act while she is in a prescribed
rehabilitation program. Connell v. Industrial Comm'n., 170 11l. App. 3d 49, 55, 523 N.E.2d 1265, 1269
(1st Dist. 1988). Petitioner is therefore entitled to maintenance benefits from March 12, 2013, the date
Respondent initiated vocational rehabilitation, through October 28, 2013, the day before Petitioner
became employed by Radio Shack, totaling 33 weeks. The parties have stipulated that Respondent
has paid $139,317.28 in TTD benefits, for which Respondent is entitled to a credit.

11
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L. Whatis the nature and extent of the injury?

The Arbitrator finds Petitioner sustained a permanent injury to her right shoulder, preventing her
from returning to work at her usual and customary employment as an assembler. Petitioner sustained
an injury to her right shoulder and initially underwent arthroscopy surgery. She continued to have
symptomology in her right upper extremity and therefore needed physical therapy and pain
management. Her treating physicians, Drs. Morrell and Ehni, have stated that she has permanent
work restrictions. Drs. Yano, Morrell and Chekka, have opined that she needs further treatment. At
arbitration, Petitioner testified that she is still an employee of Respondent but they have been unable
to accommodate her permanent work restrictions. Petitioner noted that she continues to have pain
and swelling in her right upper extremity. Petitioner takes analgesics, utilizes lidocaine patches; and
performs self-treatment measures when her symptoms become severe. The Arbitrator concludes
Petitioner testified in a credible fashion, consistent with the medical records and other evidence; and
is entitled to a wage differential under Section 8(d)(1). Also, her testimony was unrebutted.

The parties have stipulated that Petitioner would be making $25.98 per hour working for Respondent
at the time of the hearing. The Arbitrator finds Petitioner is entitled to a wage differential based on the
$8.35 per hour which she was being paid at Radio Shack beginning October 29, 2013. This hourly rate
is consistent with the findings of her vocational assessment by Mr. Blumenthal. The fact that she
terminated her employment with Radio Shack when she moved to Tennessee with her husband, is
immaterial. An employee need not be working at the time of the hearing to be awarded an 8(d)(1)
wage differential. See McGuire v. Chrysler, 01WC 60272 (Commission awarded a wage differential
when the claimant was employable but not working at the time of the hearing, relying upon a labor
market survey to award the 8(d)(1) wage differential). Petitioner is entitled to a wage differential of
$470.13 per week for the duration of her disability, commencing October 29, 2013. Said amount was
calculated by subtracting $8.35 from $25.98, multiplying by 40 hours per week, and then multiplying
that figure by 2/3rds.

12
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTY OF McCLEAN ) [ Reverse

[ ] Modigy

D Injured Workers® Benefit Fund (§4(d))
D Rate Adjustment Fund (§3(g))

D Second Injury Fund (§8(e)18)

[ ] pPTD/Fatal denied

None of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Jason Miner,

Petitioner,

Vs. NO. 16WC001526

State of Illinois Department of Corrections,

Respondent.

DECISION AND OPINION ON REVIEW

171IWCC0296

Timely Petition for Review under §19b having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident,
temporary disability, and causal connection, and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399

N.E.2d 1322, 35 Hl.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed October 13, 2016 is hereby affirmed and adopted.

[T IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the

Arbitrator for further proceedings consistent with this Decision.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Pursuant to §19(f)(1) of the Act, this Decision and Opinion on Review of a claim against
the State of Illinois is not subject to judicial review.

Ll Tttt
atep, MAY 5 - 200

SIM/sj Stephen J. Mathis
d-4/27/17
44

i

David L. Gore




e ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

MINER, JASON Case# 16WC001526

Employee/Petitioner

SOIDOCI/LINCOLNC C 1 7 I w C C 0 2 9 6

Employer/Respondent

On 10/13/2016, an arbitration decision on this case was filed with the Dlinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.49% shall acerue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

1590 SGRO HANRAHAN DURR RABIN
BENJAMIN M SGRO

1119 S 6TH 5T

SPRINGFIELD, IL 62703

5002 ASSISTANT ATTORNEY GENERAL
JOSEPH P BLEWITT

500 5 SECOND ST

SPRINGFIELD, IL 62706

0498 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

1350 CENTRAL MANAGEMENT SYSTEMS

RISK MANAGEMENT SERVICES

PO BOX 19208 CERTIFIED a5  tru and correct copy
SPRINGFIELD, IL 62794-9208 pursuam toB20 "_cs 305’ '4
0502—STATE EMPLOYEES-RETIREMENT AT 92 2018

2101 S VETERANS PARKWAY .

PO BOX 19255

SPRINGFIELD, IL 62794-9255
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STATE OF ILLINOIS ) |:| Injured Workers' Benefit Fund (§4(d))
)8S. D Rate Adjustment Fund (§8(g))
COUNTY OF McClean ) [_] second Injury Fund (§3(e)18)
E None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Jason Miner Case # 16 WC 01526
Employee/Petitioner
v. Consolidated cases: NJA
SOI/DOC/Lincoln CC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael K. Nowak, Arbitrator of the Commission, in the city
of Bloomington, on 8/23/16. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

IZ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

[_]1s Petitioner's current condition of ill-being causally related to the injury?
[_] What were Petitioner's eamnings?

. ] What was Petitioner’'s age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~“ "D O0OmMmUO W

IZ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. D Is Petitioner entitled to any prospective medical care?

L. @ What temporary benefits are in dispute?
[ TPD ] Maintenance X TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

ICArbDeci9(b) 2710 100 W. Randolph Streer #8-200 Chrcag;ﬁ. 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.nwee.tl gov
Downsiate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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J. Miner v, IDOC  16-WC-001526

FINDINGS

On the date of accident, 11/26/15, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $36,843.58; the average weekly wage was $708.53.

On the date of accident, Petitioner was 30 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $1,064.49 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $1,064.49.

Respondent is entitled to a credit for benefits paid under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $4,340.14, as set forth in PX 11, as
provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $472.35/week for 8 5/7 weeks,
commencing 11/27/15 through 1/26/16, as provided in Section 8(b) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Michael K. Nowak, Arbitrator Date

ICArbDec19(b}
Page 2 of 4

0CT 13 201
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FINDINGS OF FACT

On November 26, 2015, Petitioner was employed by Respondent as a Movement Officer at Lincoln
Correctional Facility. Petitioner had been employed in that position for approximately six months prior to the
date of injury. Petitioner testified that his job duties required him to perform a “count inspection” every day at
exactly 3:30 p.m. to be completed no later than 4:00 p.m. Failure to complete the count check by 4:00 p.m. was
routinely met with reprimand.

Petitioner testified that on November 26, 2015 he was performing a count check pursuant to his duties.
Afier collecting a number of the count slips he contacted the officer performing the count check with him to see
whether he needed assistance. The other officer responded that he was finished with his collection, and almost
back to the shift commander’s office where the count slips were to be delivered. Petitioner testified that he then
cut across the grass in an effort to deliver count slips to the shift office in a timely manner, a route which
numerous employees utilize to expedite the delivery of the count slips. While cutting through the grass he steped
into a hole and twisted his left ankle immediately causing his tendon to rupture.

Petitioner testified that he required immediate medical treatment at Memorial Medical Center, followed
up with his primary care physician, was referred to an orthopedic specialist, and has undergone extensive
physical therapy directly related to this injury. He further indicated that he was unable to work from the date of
the accident through January 26, 2016, as Lincoln Correctional Facility did not have light duty work available.
He actually returned to employment on January 27, 2016.

Finally, Petitioner testified that at some point during his recovery Tristar denied his claim, and the
correctional facility terminated his employment, thereby causing a lapse in his health insurance and leaving him
to cover all medical expenses during this time. He had also encountered costly co-pays for the expenses
incurred before his insurance lapsed.

The Petitioner was cross-examined regarding a prior injury to his back resulting from a motorcycle
accident in 2012, and one treatment in March 2016 regarding that injury. He indicated that, outside of the time
listed above, he was not required to miss any additional work, and that he had no prior injuries or trauma to his
left ankle.

CONCLUSIONS OF LAW
Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by

Respondent?

In order for an injury to arise out of employment, its origin must stem from a risk connected with, or
incidental to, the employment. Dodson v. Industrial Commission, 308 Ill.App.3d 572 (1999); Caterpillar
Tractor Co. v. Industrial Commission, 129 111. 2d 52, 58 (1989). “A risk is incidental to the employment where
it belongs or is connected with what an employee has to do in fulfilling his duties.” /d. Petitioner’s delivery of
the count slips to the shift office for Respondent was expressly a finction of his duties.

The Caterpillar Court went on to state that “injuries sustained on an employer’s premises, or at a place
where the claimant might reasonably have been while performing her duties, and while she is at work, or within

Page 3 of 4
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a reasonable time before and after work, are generally deemed to have been received in the course and scope of
employment.” Caterpillar, 129 111.2d at 57. In this instance it has been established that Petitioner was acting in
the course and scope of his employment at the time of the incident, that the incident occurred while Petitioner
was at work, and that Petitioner’s injuries arose directly from the incident. While Petitioner traveled through the
grass to reach his destination, he testified that the majority of employees utilized the same route to reach the
shift office quickly, and that failure to deliver the slips in a timely manner would result in reprimand. It is also
difficult to imagine a premises more controlled by the employer than within the walls of a prison.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has met his
burden of establishing that he did sustain an accident which arose out of and in the course of his employment by
Respondent?

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
Issue (L): What temporary benefits are in dispute?
p

Respondent did not dispute the reasonableness or necessity of the medical treatment Petitioner received

or the period of Petitioner’s incapacity. Respondent disputed liability for these benefits based upon the issue of
accident,

Petitioner submitted medical expenses totaling $4,340.14. (PX11). The parties agreed that Petitioner was
temporarily and totally disabled for 8 5/7 weeks, commencing November 27, 2015 through January 26, 2016.
(AX1)

Based upon the foregoing and the record taken as a whole, including the Arbitrator’s finding with regard
to issue C above, Respondent shall pay reasonable and necessary medical services of $4,340.14, as set forth in
PX 11, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given a credit for medical benefits
that have been paid, and Respondent shall hold petitioner harmless from any claims by any providers of the
services for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall further pay Petitioner temporary total disability benefits of $472.35/week for 8 5/7
weeks, commencing 11/27/15 through 1/26/16, as provided in Section 8(b) of the Act. Respondent shall be
given a credit of $1,064.49 for TTD benefits which have been paid.

Page 4 of 4
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STATE OF ILLINOIS )

|:| Affirm and adopt (no changes)

D Injured Workers’ Benefit Fund (§4(d))

) 8S. I:l Affirm with changes [:' Rate Adjustment Fund (§8(g))

COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
X Modity Nere of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Kermith Alejos,
Petitioner,
Vs, NO: 14 WC 40944
Grayhawk Leasing, LLC, 1 7 I w C C 0 2 9 7
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of casual connection, nature and extent
of Petitioner's permanent partial disability, and the Arbitrator's award of a credit for temporary
total disability, and being advised of the facts and law, modifies the Decision regarding
temporary total disability and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.

The parties stipulated that the claimant was owed 32 weeks of TTD benefits incurred
from 4/5/2014 through 11/15/2014, and that the respondent would be credited $19,286.29 in
TTD benefits previously paid (see Arbitrator’s Exhibit I}. The Arbitrator acknowledged such at
the hearing, and included the credit for TTD benefits in the “Findings” section of the decision,
but did not overtly specify the TTD award in the “Order” section, so the Commission adds the
following language to the “Order” section of the Arbitrator’s Decision:

Pursuant to the parties’ stipulations, the respondent shall pay the petitioner temporary
total disability benefits of $602.67/week for 32 weeks, from 4/5/2014 through 11/15/2014, as
provided in Section 8(b) of the Act. Against this amount, the respondent shall be given a credit
of $19,286.29 for disability benefits paid to date.

The Commission further notes that the Arbitrator included 19(b) boilerplate language in
the decision, but the case was tried on all issues, so the Commission strikes the line from the
“Order” section noting that the award is not a bar to a subsequent hearing for medical benefits or
compensation for temporary or permanent disability.
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All other factual determinations and awards are affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $602.67 per week for a period of 32 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $542.40 per week for a period of 55.65 weeks, as provided in §§8(e)(10) and (11) of
the Act, for the reason that the injuries sustained caused the 20% loss of use of the right leg (43
weeks) and 5% loss of use of the right arm (12.65 weeks).

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid to or on behalf of the Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $30,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: MAY 8 - 2017 ! 2 il

Joshua D. Luskin

il (L) Nt

68 Charlesa/beyﬁendt

3ot Coppditt

L. Elizabeth Coppoletti




' ‘ ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ALEJOS, KERMITH Case# 14WC040944
Employee/Petitioner

GRAYHAWK LEASING LLC 1 71 WC CO 2 ow
Employer/Respondent

On 1/11/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

4070 LAW OFFICE OF CHARLES FANUCCHI
2069 CHESHIRE DR
HOFFMAN ESTATES, IL 60192

5001 GAIDO & FINTZEN
ROBERT L SMITH

30 N LASALLE ST SUITE 3010
CHICAGO, IL 60602



STATE OF ILLINOIS ) [ njured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Kermith Alejos Case # 14 WC 40944
Employee/Petitioner
v. Consolidated cases: -0-

Grayhawk Leasing LLC 1 7 E w C C @ 2 9 ?_

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on November 9, 2015. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?

. |:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

. El Was timely notice of the accident given to Respondent?

B
C
D
E
F. [E Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. |:| What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J.

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |:| Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
OTpPD [ ] Maintenance C]TTD

M. I:I Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |X| Other: Nature and Extent
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FINDINGS

On the date of accident, April 4, 2014, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's currenf condition of ill-being is not causally related to the accident.

In the 52-week period preceding the injury, Petitioner earned $47,000.00; the average weekly wage was
$904.00.

On the date of accident, Petitioner was 50 years of age, married with 0 dependent children.
Respondent /ias paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $19,286.29 for TTD, $0 for TPD, $0 for maintenance, and $0 for medical
benefits, for a total credit of $0.

ORDER

The Arbitrator concludes that Petitioner sustained disability to the extent of 20% loss of use of the right leg

(43 weeks); and 5% loss of use of the right arm (12.65 weeks). The Respondent shall pay the Petitioner
$542.40/week for 55.65 weeks, because the injuries sustained caused the 5% loss of the right arm and 20% loss
of the use of the right leg, as provided in Sections 8(e) (10) and 8(¢) (11) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Noftice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue,

January 8, 2016

Signature of Arbitrator Date
ICArbDect9(b)

JAN 11 2018



BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Kermith Alejos, )
Petitioner, ;
Vs. ; No. 14 WC 40944
Grayhawk Leasing, LLC, ;
171
R dent.
espondent ; wCC@gg?

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The parties agree that on April 4, 2014, the Petitioner and the Respondent were operating
under the Illinois Worker’s Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. On that date the Petitioner sustained an
accidental injury or was last exposed to an occupational disease that arose out of and in the
course of the employment. They further agree that the Petitioner gave the Respondent notice of
the accident within the time limits stated in the Act. The parties agree that in the year preceding
the injury that the Petitioner earned $47,000.00 and his average weekly wage was $904.00.

At issue in this hearing is as follows: (1) Is the Petitioner’s current condition of ill-being
causally connected to this injury or exposure; and (2) what is the nature and extent of the injury.

STATEMENT OF FACTS

Petitioner, Kermith Alejos, is employed by Respondent, Grayhawk Leasing, as a field
service technician. Petitioner testified that he has worked for the employer for 25 years.
Petitioner has held a number of positions within the company beginning as an installer, then a
shop technician and currently, for about 12 years, he has been employed as a field service
technician where his job includes going out to customer sites to replace fountain units and clean
and repair the tubes for those units. The job involves repairing cooling and refrigeration and
maintaining fountain units. Petitioner is required to crawl around, pulling cords and lines on
fountain units and vending machines as part of his employment.

On April 4, 2014, Petitioner had parked his vehicle in the designated parking lot and was
crossing the street to report to the main building when he was struck by a vehicle. Petitioner

testified that he “went flying and got knocked out.” He testified further that his head slammed on
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the concrete floor and that he was “in and out” until the ambulance arrived. Petitioner testified
that he felt pain in his head, right arm, and right leg.

Petitioner’s Exhibit 4, the City of Chicago Fire Department incident report, indicates
Petitioner reported pain to the back and leg both rated at 3/10 and non-radiating. The notes in the
Chicago Fire Department initial report indicate that the Petitioner was alert and oriented on
scene.

Petitioner was transported via ambulance to Mercy Hospital and Medical Center. Those
records were admitted into evidence as Petitioner’s Exhibit 1. At the hospital Petitioner reported
that he was struck on the left side by a car pulling out at low speed. Petitioner also reported that
he hit his head but that there was no loss of consciousness. A CT scan of Petitioner’s head was
negative. X-rays of Petitioner’s cervical, thoracic and lumbar spine, as well as his right knee
were all negative. Petitioner was diagnosed with cervical strain a right elbow medial head
fracture and right knee contusion. (PX 1)

The Petitioner was seen for an orthopedic consult with Sinai Medical Group on April 9,
2014; those records were marked for identification and admitted as Petitioner’s Exhibit 3. Dr.
Mason Milburn ordered an updated set of x-rays for the Petitioner’s right wrist, right elbow, and
right humerus. These x-rays were also negative for fractures or dislocations. Petitioner was
assessed with a right elbow injury, was ordered off work for two weeks and advised that there
was no need to splint the right arm or elbow. Petitioner declined the option of an arm sling for
support and was advised that he could have full range of motion of his right arm. (PX 3)

On April 30, 2014 Petitioner returned to Dr. Milburn with complaints of right knee pain.
On May 14, 2014, Dr. Milburn ordered an MRI of the right knee. Renewed x-rays of the right
elbow were taken and were again negative of any fracture or dislocations. (PX 3)

On May 30, 2014 Petitioner returned to Dr. Milburn. The MRI of the right knee revealed
a medial meniscus tear.

On June 17, 2014 Petitioner’s right knee was examined by Dr. Carrilero. On July 18,
2014, Dr. Carrilero performed a right knee arthroscopy with partial medial meniscectomy and a
chondroplasty of the chondral legions at the level of the patellofemoral joint and weight-bearing
area of the medial femoral condyle. {PX 2)

At his follow-up appointment with Dr. Carrilero on July 31, 2014, Petitioner reported his
level of pain as 0/10 for his right knee. Petitioner was advised to continue physical therapy at
that time. On November 18, 2014 Petitioner was released from care and permitted to return to
work at full duty on November 24, 2014. (PX 2)
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Petitioner returned to work in November 2014. Petitioner testified that he was paid
“TTD” benefits throughout his recovery process and that they are not in dispute. Petitioner also
testified that all of the medical bills were submitted and paid; therefore they are not in dispute.

Petitioner returned to his regular job as a field service technician. Petitioner testified that
he is doing the same job for the same hours. Petitioner testified that it now hurts his knees when
he crawls around on the ground to get at the compressors. He also stated that after he walks a
block and a half he starts limping because of the pain. With respect to his right arm, it hurts with
weather changes and sometimes when he is lifting the compressors. He cannot chase his kids
around anymore because he cannot run. He has three boys ages, 4, 6 and 9. According to the
Petitioner before the accident he did his job pain free, now the pain increases the more work he
does.

On cross examination, Petitioner testified that since returning to work he has not sought
follow-up medical care for the right arm or right knee. Petitioner testified on cross-examination
that since returning to work he has not reported the pain to his employer. The Petitioner testified
that not only is he working in the same capacity that he was prior to the accident but that he has
never been notified by his employer that his work is diminished or that any complaints have been
made about his work quality. According to the Petitioner they do not have annual reviews
regarding job performance. Petitioner stated that he believes he has had a pay increase since
returning to work consistent with union negotiations. Petitioner has no pending medical
appointments for any body part related to the April 4, 2014 incident.

On re-direct examination the Petitioner testified that when working the pain is only in his
right knee, not the left one, with respect to crawling on the ground and working on the
compressors. He stated that when he discussed it with his doctor that he was told that it would
heal in time.

CONCLUSIONS OF LAW

The burden is upon the party seeking an award to prove by a preponderance of the
credible evidence the elements of his claim. Peoria County Nursing Home v. Industrial
Comm’n, 115 111.2d 524, 505 N.E.2d 1026 (1987). This includes the nature and extent of the

petitioner’s injury.

In determining the level of permanent partial disability, for injuries that occur on or after
September 1, 2011, the Commission shall base its determination on the following factors: (i) the
reported level of impairment pursuant to subsection (a); (ii) the occupation of the injured
employee; (iii) the age of the employee at the time of the injury; (iv) the employee’s future
eaming capacity; (v) evidence of disability corroborated by the treating medical records. No
single enumerated factor shall be the sole determinant of disability. In determining the level of
disability, the relevance and weight of any factors used in addition to the level of impairment as
reported by the physician must be explained in a written order. (820 ILCS 305/8.1b)
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To be compensable under the Act, the injury complained of must be one “arising out of
and in the course of the employment”. 820 ILCS 305/2(West 1998). An injury “arises out of”
one’s employment if it originates from a risk connected with, or incidental to, the employment,
involving a causal connection between the employment and the accidental injury. Parro v.
Industrial Comm’'n, (1995) 167 Ill. 2d 385,393, 212 Iil. Dec. 537, 657 N.E. 2d 882.

While it is true than an employee’s uncorroborated testimony will not bar a recovery
under the Act, it does not mean that the employee’s testimony will always support an award of
benefits when considering all the testimony and circumstances shown by the totality of the
evidence. Caterpillar Tractor Co. v. Industrial Commission, 83 111. 2d. 213, 46 Ill. Dec. 687, 414
N.E. 2d 740 (1980).

Is Petitioner's current condition of ill-being causally related to the injury?

The Arbitrator incorporates the above-referenced findings of fact and conclusions of law
as if fully restated herein.

Petitioner carries the burden of proving his case by a preponderance of the evidence.
“Preponderance of the evidence is evidence which is of greater weight or more convincing than
the evidence offered in opposition to it; it is evidence which as a whole shows that the fact to be
proved is more probable than not.” Houck v National Rail Service 11 WC 249 11 IWCC 249,
(overturned on other grounds); Parro v. Industrial Comm’n, 630 N.E.2d 860 (1st Dist. 1993);
Central Rug & Carpet v. Industrial Comm’n, 838 N.E.2d 39 (1st Dist. 2005). Among the factors
to be considered in determining whether a claimant has sufficiently carried his burden is his
credibility. See, Houck, supra. Credibility is the quality of a witness which renders his evidence
worthy of belief. To determine whether a claimant has met his requisite burden of proof by a
“preponderance of credible evidence,” it is necessary for the Commission to look for consistency
and corroboration between a witness’s testimony, and conduct and other documentary evidence
to determine the truth of the matter.

Petitioner’s recounting of the accident and subjective pain complaints are inconsistent
with the medical records. Petitioner testified at trial that after he was struck he went flying as a
result of being struck by a vehicle and that he was knocked out. However, in Petitioner’s
Exhibits 1 and 4, the Petitioner was described as alert and fully oriented on scene when he was
transported to Mercy Hospital where he dented loss of consciousness.

In Shell Oil v. Industrial Commission, the Illinois Supreme Court noted that “declarations
of an injured person to a treating physician as to his physical condition, and the cause thereof, are
admitted into evidence for the reason that it is presumed that a person will not falsify such
statements 1o a physician from whom he expects and hopes to receive medical aid.” 2 [1l. 2d 590
(1954) citing, Shaughnessy v. Holt, 236 111. 485 (1908).

With regard to the right elbow pain, Petitioner testified that his right arm sometimes hurts
when lifting. This complaint is inconsistent with the medical records or Petitioner’s work history
over the last year. Petitioner stopped receiving medical treatment for his elbow on May 14,
2014according to the testimony of the Petitioner and the medical records that were offered and
admitted into evidence. The third set of x-rays of the right arm and elbow were taken on May
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14, 2014, revealing for the third time that there were no dislocations or fractures present. No
other medical evidence was entered into the record regarding Petitioner’s right upper extremity.
The Petitioner testified that upon his full duty return to work he continued working by himself
and never filed a report that he was in pain for his right arm nor has he sought medical treatment
for his right arm.

With regard to the right knee, Petitioner testified at trial that he has difficulty walking
sometimes and his knee will now bother him after crawling on the ground to get at the
compressors, his right knee only. He also claimed to limp from the pain after walking more than
one and one half blocks. Petitioner testified that he has not returned for medical care with regard
to his right knee since November 18, 2014 when he was released to full duty. On cross
examination, Petitioner conceded that he has been able to maintain his 40 hour workweek, has
received no complaints for his caliber of work, and has not filed a report or sought medical care
for his right knee or leg.

Given the conflicting statements made by the Petitioner to the medical personnel verses
what he stated at the hearing and the fact that Petitioner has not complained of current pain or
sought additional treatment for the pain he claims he is experiencing it is difficult to determine
what condition the Petitioner is currently. Petitioner carries the burden of proof in this matter to
show that his current claimed condition of ill being is causally connected to the April 4, 2014
incident the Arbitrator finds that the Petitioner has failed to sustain his burden. Petitioner has
not proven that his current condition of ill-being is causally related to the injury he sustained on
April 4, 2014.

What is the nature and extent of the injury?

The Arbitrator adopts by reference all prior findings and conclusions into this Section
without restating them herein. This claim arose after September 1, 2011, therefore the 5 factors
for determining Permanent Partial Disability shall be applied here. The Arbitrator notes the five
factors to determine Permanent Partial Disability are: 1) AMA Impairment Rating; 2)
Occupation of the injured employee; 3) Age of the employee at the time of the injury; 4)
Employee’s future earning capacity; and 5) Evidence of disability corroborated by the treating
medical records. No one factor shall be controlling but a written explanation is required if an
award is greater than the AMA Impairment Rating. 820 ILCS 305/8.1b(b).

it is the claimant’s burden to prove all aspects of his claim for benefits. This includes
entitlement to Permanent Partial Disability.

1. AMA Impairment Rating: Neither Petitioner nor Respondent presented an AMA
Impairment Rating. Based on the failure to submit an AMA Impairment Rating the Arbitrator
cannot consider this factor.

2. Occupation of the injured employee: Petitioner was employed by Respondent as a
field technician, servicing and maintaining fountain units and vending machines. According to
the Petitioner he is currently working at the same rate and under the same requirements as he did
prior to the work incident. No evidence was admitted or testimony elicited that showed that the
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Petitioner’s current condition has impeded his ability to do the same job that he had prior to the
incident. He has not reported any inability to perform the job requirements, has not sought help
doing the job and has not had any complaints about how he is doing the job. Considerable
weight is given to this factor.

3. Age of the employee at the time of the injury: Petitioner was 50 years old at the time
of his accident. There is no evidence that Petitioner's age impacted his injury or created any
permanent disability in the record. The Arbitrator gives some weight to this factor.

4. Employee’s future earning capacity: Petitioner testified that he continues to work
full time, full duty. He testified that he has not been required to work less hours as result of the
injury and that he has received raises as they have been negotiated by the union that he is a
member of.

Petitioner did not testify to any diminution of his earnings since this accident. There is
no evidence of disability due to this factor and the Arbitrator gives significant weight to this
factor.,

5. Evidence of disability corroborated by the treating medical records: The Petitioner
sustained an injury to his right arm and left knee. According to the Petitioner he has pain in the
right knee after crawling on the ground with the compressors, limps due to pain in his knee after
walking more that 1 2 blocks and cannot chase his three sons because he cannot run due to the
leg injury. As to his right arm Petitioner contends that the weather causes pain in the arm as does
lifting the compressors. He has not sought any medical treatment for these described ailments
and they have not prevented him from being able to carry out his job duties.

The medical records admitted into evidence reference a functional capacity evaluation
that was completed by the Petitioner in October 2014, However, this record was not produced or
admitted into evidence by either party. No medical records from either a treating or examining
physician were offered or admitted into evidence regarding disability. The Petitioner’s medical
records reveal that Petitioner stopped treating on May 14, 2014 for the right elbow and
November 18, 2014 for the right knee. The Petitioner has been working at full, unrestricted duty
since November 2014.

The Parties agree that the Petitioner did sustain an injury to his right arm and right leg
that arose out of and in the course of his employment with the Respondent. Medical treatment
was paid for by the Respondent as well as TTD for the time period that Petitioner was kept off of
work by his treating doctors.

Surgery consisted of a right knee arthroscopy with partial medial meniscectomy and a
chondroplasty of the chondral legions at the level of the patellofemoral joint and weight-bearing
area of the medial femoral condyle. By July 31, 2014, Petitioner reported his level of pain as
0/10 for his right knee. Petitioner continued physical therapy and on November 18, 2014 he was
released from care and permitted to return to work at full duty on November 24, 2014. The
Arbitrator concludes Petitioner sustained disability to the extent of 20% loss of use of the right
leg (43 weeks).
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X-rays of the Petitioner’s right wrist, right elbow, and right humerus were negative for
fractures or dislocations. Petitioner was assessed with a right elbow injury, was ordered off work
for two weeks and advised that there was no need to splint the right arm or elbow. The Petitioner
declined a sling for his right arm. The Arbitrator concludes that the Petitioner sustained
disability to the extent of 5% loss of use of the right arm (12.65 weeks).

ORDER OF THE ARBITRATOR

Petitioner is found to have suffered a permanent injury pursuant to Section 8(e) (10) and
8(e) (11) of the Act. Respondent shall pay Petitioner permanent partial disability benefits of
$542.40/week for 55.65 weeks, because the injuries sustained caused the 5% loss of the right arm
and 20% loss of the use of the right leg, as provided in Sections 8(e) (10) and 8(e) (11) of the
Act.

O ohdod, O, flmpan
January 8, 2016

Signature of Arbitrator Date
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STATE OF ILLINOIS

COUNTY OF COOK

) Affirm and adopt (no changes)
) SS. l:l Affirm with changes
) (] Reverse

[ Modify

D Injured Workers' Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ ] second Injury Fund (§8(e)18)

D PTD/Fatal denied

|E None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Mark Hoffman,
Petitioner,

VS. NO: 15WC 03170

17IWCCO298

Advanced Mechanical Systems, Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, wage
rate, medical expenses, prospective medical expenses, and employer-employee relationship and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed December 9, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $22,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: Y § - 2017 ’Q,«C ol

“Joshua D. Luskin

0-04/12/17
jdliwj
68

DISSENT

“Proof that a relationship of employer-employee existed at the time of the accident is an
essential element of an award under the Workmen’s Compensation Act. [citation omitted].”
Alexander v. The Industrial Commission, 72 1ll. 2d 444, 448, 381 N.E.2d 669 (1978). “A
contract for hire is made where the last act necessary for the formation of the contract occurred.
[citations omitted].” Cowger v. The Industrial Commission, 313 1ll. App. 3d 364, 370, 728
N.E.2d 789 (2000). The majority in adopting the decision of the arbitrator finding the
employment relationship was established when Petitioner arrived at the Arlington Height's
headquarters disregards the evidence in the record- Petitioner’s employment was conditioned on
his ability to 1) pass a drug test, and 2) report to the job site. Further assuming arguendo an
employment contract was formed after Petitioner presented to Clinical Reference Laboratory for
drug testing, “[t]his court has repeatedly held that when an employee slips and falls, or is
otherwise injured, at a point off the employer’s premises while traveling to or from [*484] work,
his injuries are not compensable [internal citations omitted].”” Illinois Bell Telephone Company
v. The Industrial Commission, 131 1. 2d 478, 483-4, 546 N.E.2d 603 (1989). Two exceptions
exist: 1) falls on parking lots owned, maintained, or controlled by an employer; and 2) an
employee is required to be at a certain location in the performance of his job duties where he is
exposed to a risk common to the general public but to a larger degree. Id. at 484. Neither of
these exceptions is applicable. Lastly, Petitioner is not a traveling employee as his job duties did
not require him to travel away from the Respondent’s premises. The Venture-Newberg-Perini,
Stone & Webster v. The Illinois Workers’ Compensation Commission, 2013 IL 115728.
Accordingly, I respectfully dissent.
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The last act necessary for the formation of the employment contract was Petitioner’s
presentation at the job site. Petitioner testified on Monday, January 26, 2015, he traveled to
Arlington Heights where he participated in safety training, filed out forms, and was provided
with safety equipment- a hard hat and glasses. T. 22-23. Following the completion of the safety
training, Petitioner testified Mr. Bill Murray provided Petitioner with the address of his assigned
job site in downtown Chicago as well as the address for the drug testing facility as a drug test
was required prior to commencing work i.e. a job offer. T. 25. Mr. Brian Murray testified
consistently with Petitioner regarding the necessity of a drug test and passing the same before
any job offer would be extended. T. 81, 97. Additionally Mr. Murray testified Petitioner was
required to report to the job site before wages would be paid. T. 108.

For a contract to form there must be a meeting of the minds and mutual acceptance by
both parties. *’To be valid, an acceptance must be objectively manifested, for otherwise no
meeting of the minds would occur.”™ Citing Rosin v. First Bank, 126 ll. App. 3d 230 (1984),
Energy Erectors Ltd. v. The Industrial Commission, 230 1ll. App. 3d 158, 162, 395 N.E.2d 64!
(1992). Petitioner testified during his initial conversation with Mr. Murray, he advised Mr.
Murray he did not want the job. T. 21. It logically follows Petitioner’s acceptance of the job and
the formation of an employment contract would occur when he presented himself to the job site,
How else would there be a meeting of the minds. As the Court noted in Energy Erectors Ltd.,
“ft}he respondent as offeror had no way of knowing that John had accepted the offer for
employment until he showed up at the job site.” /d. Given Petitioner’s faiture to present at the
job site, the last act necessary for the formation of an employment contract did not occur. As
such no employer/employee relationship exists.

Even assuming arguendo the last act necessary was the passing of the drug test, such act
occurred after Petitioner's fall. Petitioner testified he could not recall if he was advised of the
results of the drug test at the time of testing. T.26. Mr. Murray testified the results were sent via
email or a call was made the same day. T. 82, 93. Mr. Murray testified he did not actively look
for the results on January 26, 2015 given Petitioner’s fall and his inability to report to work. T.
99. Mr. Murray testified he was aware of the negative test results the following day. T. 99. At
best the employment contract was binding on January 26, 2015 when Mr. Murray received the
test results by email and at worst the next day. In either case the employment contract was
formed after Petitioner’s fall.

Even assuming arguendo an employer/employee relationship existed at the time of
Petitioner's fall, Petitioner failed to prove he sustained an accident which arose out of or in the
course of his employment. Again as a general rulc accidents which occur on an employec's
commute to or from work are not compensable. [Iilinois Bell Telephone Company v. The
Industrial Commission, 131 1ll. 2d 478, 483-4, 546 N.E.2d 603 (1989). The courts recognize two
exceptions: 1) falls on parking lots owned, maintained, or controlled by an employer; and 2) an
employee is required to be at a certain location in the performance of his job duties where he is
exposed to a risk common to the general public but to a larger degree. Idd. The first exception 1s
not applicable. Petitioner fell while leaving the facility where the drug testing occurred which is
not the Respondent’s premises. T. 40. As for the second exception, it too is not applicable.
“This court has held, however, that ‘thc mere fact that the duties take the employee to the place
of the injury and that. but for the employment. [s}he would not have been there, is not, [*4806] of
itselt, sufticient to give rise to the right to compensation.”” /d. at 485-68 quoting Caterpillar
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Tractor Company v. The Industrial Commission, 129 11l. 2d. 52, 62 (1989). Illinois is not a
positional risk state. Brady v. Louis Ruffolo & Sons Construction Company, 143 111, 2d. 542, 578
N.E.2d 921 (1991).

The exception requires Petitioner to be in performance of his job duties. Petitioner is a
union pipefitter whose first interaction with the Respondent was on January 26, 2015. T. 14-15,
55. A pipefitter as briefly defined by the area agreement is one who participates in “[t]he
handling, setting, moving, fabricating, assembling. installation, maintenance, repair and service
of all piping systems and their associated equipment uscd for the transfer of heat, fluids, solids,
chemicals or gases.” RXI, p.1l. The agreement continues on to provide an exhaustive
explanation of the duties of a pipefitter. RX1, p. 11-12. Petitioner’s job duties as a pipefitter did
not require his presence at the public area where he fell. Moreover, the facts fail to establish
Petitioner was exposed to a risk greater than the general public. Petitioner was leaving a medical
clinic when he slipped and fell on an icy sidewalk. The general public was exposed to the exact
same risk.

Further the majority’s reliance on Bolingbrook Police Department is misplaced. In
Bolingbrook Police Department v. The Hlinois Workers' Compensation Commission, 2015 IL
App (3d) 130869WC, a police officer injured his lower back while lifting his duty bag at home.
The court reasoned the officer as part of his employment duties was required to secure his duty
bag whether it is at work or at home. As such lifting the duty bag was an employment risk which
directly arose out of his employment. Further given the sensitive nature of a duty bag which
contains live ammunition and other potentially dangerous equipment which could pose a hazard
to public safety coupled with the claimant’s belief he was required to keep his duty bag on his
person, such injury occurred in the course of his employment. Neither the facts nor the holding
is applicable to the present matter. Petitioner was a union pipefitter who fell on a public sidewalk
on his commute to his job site, again assuming arguendo an employment contract exists.

Lastly assuming arguendo an employment contract cxists, Petitioner is not a traveling
employee. A traveling employee is one “whose employment duties require travel away from the
work site. [citation omitted].” Lee v. The Industrial Commission, 167 Hl. 2d 77, 81, 656 N.E.2d
1084 (1995). As detailed above, Petitioner’s job duties did not require his travel nor did his job
duties require him to leave the job site. Petitioner is a pipefitter who was to be assigned to a job
site in Chicago. He simply is not a traveling employee.

For the reasons set forth above, [ conclude Petitioner is not entitled to benefits under the
Act as no cmployer/employce relationship existed at the time of his fall. As such [ would reverse
the decision of the arbitrator. Accordingly, 1 dissent.

§ gtk Coppeditt

L. Elizabeth Coppoletti




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HOFFMAN, MARK Case# 15WC003170
Employee/Petitioner 15WCO15877
ADVANCE MECHANICAL 1 7 IWCC 02 98
Employer/Respondent

On 12/9/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.53% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0598 LUSAK AND COBB
JOHN E LUSAK

221 N LASALLE ST SUITE 1700
CHICAGO, IL 60601

1586 MEACHUM STARCK BOYLE & TRAFMAN
MICHAEL D SPINAZZOLA

225 W WASHINGTON ST SUITE 500

CHICAGO, IL 60606



ALLEA0RIAE hIUE ) [ Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (§8(¢)18)
X' None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Mark Hoffman Case # 15 WC 3170
Employee/Petitioner
v, " Consolidated cases: 15 WC 15877

Advance Mechanical

Employer/Respondent 1 7 I W C C 0 2 9 8

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Arbitrator Mason, Arbitrator of the Commission, in the city of
Chicago, on October 27, 2015 and November 19, 2015. After reviewing all of the evidence presented,
the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

]:I Was timely notice of the accident given to Respondent?

El Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

“rrQUMEYQ W

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. D Is Petitioner entitled to any prospective medical care?

~

L. [X] What temporary benefits are in dispute?
] TPD [C] Maintenance TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [X] Other What is the nature and extent of Petitioner’s injury.

ICArbDecl9(b) 2710 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084




FINDINGS

On the date of accident, 1/26/2015, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner established causation as to the need for the treatment provided by Dr. Rhode but did not establish
causation as to any current condition of ill-being.

Petitioner’s average weekly wage was $1,840.00.
On the date of accident, Petitioner was 40 years of age, single with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j} of the Act.

ORDER

Respondent shall pay Petitioner reasonable and necessary medical expenses in the amount of $2,800.19 (Orland
Park Orthopaedics/Dr. Rhode), subject to the fee schedule. PX 1. The other claimed medical expenses are
denied, for the reasons set forth in the attached decision.

Respondent shall pay Petitioner temporary total disability benefits in the amount of $1,226.67 per week from
January 28, 2015 through May 17, 2015, a period of 15 5/7 weeks, pursuant to Section 8(b) of the Act.

For the reasons set forth in the attached decision, the Arbitrator awards no permanency benefits.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

7Ty & Tpuen .

Signature of Arbitrator Date

ICArbDec19(b) DECO - 2019
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Mark Hoffman v. Advance Mechanical Systems, Inc.
15 WC 3170 and 15 WC 15877 (consolidated)

Procedural Note

Both of Petitioner’s claims allege a work accident of January 26, 2015. The Arbitrator
granted Respondent’s motion to consolidate on October 27, 2015, the date of hearing.

Because the claims are duplicate filings, the Arbitrator issues only one decision.
Summary of Disputed Issues .
The threshold issue is employment.

Petitioner, a union pipefitter, alleges he received a job offer from Respondent via
telephone on Friday, January 23, 2015 and underwent safety training, signed a W2 and received
a work assignment at Respondent’s offices on the morning of Monday, January 26, 2015.
petitioner further alleges he sustained a compensable work accident when he fell later the
same morning, after exiting a facility in Elk Grove Village where he underwent required drug
testing and while embarking on his trip to the assigned Chicago jobsite.

Arbitrator's Findings of Fact

Petitioner testified he was working at a power plant {for a company other than
Respondent) on Friday, January 23, 2015, when he received a voice mail message on his cell
phone. Petitioner testified the message was from Bill Murray, Respondent’s shop
superintendent, who stated, “I have an offer for you —give me a call.” Petitioner testified he
promptly returned the call and spoke with Murray, who offered him a job and told him to come
in on Monday morning. Petitioner testified he told Murray he did not want to leave his current
job. Murrav replied, “if vou want a job, be there by 6:30 AM on Monday.”

have also signed a form acknowledging he attended a safety meeting.

participants they had to undergo drug testing before going to the jobsite. Murray provided
them with the address of the testing facility.
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Petitioner testified he left Respondent’s shop at about 8:00 AM on January 26, 2015. He
went to the drug testing facility. Petitioner identified PX 3 as a document showing that the
facility was Alexian Brothers in Elk Grove Village. At the facility, Petitioner provided his
identification and a urine sample.

PX 3 is a Clinical References Laboratory “on-site custody and control/result form.” PX 3
lists “Advance” as the employer and Petitioner as the donor. The stated reason for the test is
“pre-employment.” The time of the analysis is shown as 08:57 on January 26, 2015. The form
reflects that the urine specimen was released to “onsite analysis” as opposed to “short term
storage.” The test results are described as “negative.”

Petitioner testified his accident occurred shortly after he and a co-worker exited the
drug testing facility. The weather at that time was very cold. There were large amounts of
snow and ice on the ground.

Petitioner testified he was about eight to ten steps away from the facility when his feet
flew out from underneath him. He fell backward, initially striking his head and then his neck
and lower back. He acknowledged there were no cracks or defects in the sidewalk. He was
wearing construction boots at the time of the accident. He had had to exercise caution and
walk slowly when he entered the facility, earlier that morning, but he had managed to stay on
his feet.

Petitioner testified he felt “electricity” in his head after he landed. He was wheeled
back into the facility. Personnel at the facility took his vital signs and called an ambulance.
Paramedics transported him to the Emergency Room at Alexian Brothers Medical Center.

Petitioner testified he gave a history of the accident at the Emergency Room. He told
his providers he fell on snow and ice.

Petitioner did not offer the Emergency Room records into evidence.

Petitioner testified he tried to reach Murray via telephone while he was at the
Emergency Room. He wanted to ask Murray for a ride back to the drug testing facility because
his car was parked there. Murray did not respond. Petitioner testified he eventually took a taxi
back to the facility and drove home from there. At that point, he felt disoriented. He had a
lump on his head and was having trouble turning his head.

Petitioner testified he called Murray two days later. Murray identified himself and
asked Petitioner whether he would be returning to work in a day or two. Petitioner said no and
indicated he was going to see a doctor later that week.

Petitioner testified he saw Dr. Rhode after the accident. He obtained the doctor’s name
from the telephone book.
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Dr. Rhode’s records reflect that Petitioner saw the doctor’s assistant, Mark Bordick, P.A.
[hereafter “Bordick”], on Wednesday, January 28, 2015. Bordick’s note reflects that Petitioner
complained of pain in his head, neck and back secondary to a slip and fall occurring two days
earlier. Bordick noted that Petitioner reported slipping on a sidewalk and striking his head,
neck and back after undergoing a “new employee screening” and a drug test. On initial neck
examination, Bordick noted a limited active range of motion and negative Spurling’s testing. On
initial back examination, Bordick noted pain over the paraspinal muscies, a limited active range
of motion and negative bilateral straight leg raising. Bordick noted that Petitioner provided
reports concerning the head and neck CT scans he had undergone in the hospital. Accordingto
Bordick, the head CT showed no significant acute findings and the neck CT showed no fracture
and a mild dextroscoliosis.

Bordick prescribed Flexeril and Norco. He took Petitioner off work and directed him to
return in two days. PX 1.

Petitioner returned to Dr. Rhode's office on Friday, January 30, 2015 and again saw
Bordick. Bordick noted a complaint of persistent daily headaches. His examination findings
were unchanged. He recommended a course of physical therapy, ordered lumbar spine X-rays
and directed Petitioner to remain off work. PX 1.

Petitioner underwent an initial physical therapy evaluation on February 3, 2015. The
evaluating therapist noted complaints of non-radiating lower back pain, right worse than left,
bilateral neck pain and associated headaches. He recommended that Petitioner attend therapy
twice weekly for six weeks. PX 1.

Petitioner began attending therapy on a regular basis thereafter. PX 1.

Petitioner saw Dr. Rhode on February 20, 2015. The doctor noted improvement but
indicated Petitioner expressed concern about an “indentation in his posterior skull where he
impacted.” He refilled Petitioner’s medication and recommended he see his primary care
physician “about the calcifications.” PX 1.

Petitioner saw Dr. Rhode on March 9, 2015, with the doctor noting complaints referable
to the head, neck, back and right lateral thigh. On lumbar spine examination, the doctor noted
positive straight leg raising on the right. He prescribed Ultram and a lumbar spine MRI. PX 1.

The lumbar spine MRI, performed on March 11, 2015, showed a degenerative bulging
disc and facet arthropathy at L3-L4, a degenerative bulging/protruding disc and facet
degeneration at L4-L5 and a degenerative bulging disc with right foraminal protrusion
accompanying marginal spurs and facet degeneration at L5-51 with moderate right foraminal
encroachment. PX 1.

On March 16, 2015, Dr. Rhode noted that Petitioner was still experiencing pain in his
back, neck and right lateral thigh. On lumbar spine examination, he noted positive straight leg

3
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raising on the right. After reviewing the MRI, he recommended an epidural injection and
directed Petitioner to remain off work. PX 1.

On April 14, 2015, Dr. Rhode performed an epidurograph and a transforaminal lumbar
epidural steroid injection on the right at £5-S1. PX 1.

Petitioner attended additional therapy sessions between April 21 and May 6, 2015. On
May 6, 2015, the therapist indicated Petitioner remained symptomatic but was making
“significant gains toward goals.” PX 1.

On May 6, 2015, Bordick noted that Petitioner reported improvement of his leg pain
following the injection but was still experiencing lateral back pain to the right. Bordick
recommended that Petitioner continue therapy and remain off work. PX 1.

On May 15, 2015, Bordick noted that Petitioner had improved and wanted to return to
work. He released Petitioner to full duty on a trial basis as of May 18, 2015. He recommended
that Petitioner continue performing home exercises. PX 2.

Petitioner returned to Dr. Rhode on June 12, 2015. The doctor’s note reflects that
Petitioner returned to full duty “due to financial necessity.” On cervical spine examination, the
doctor noted pain over the bilateral paraspinous muscles and negative bilateral Spurling’s
testing. On lumbar spine examination, the doctor noted pain over the right lumbar paraspinal
muscles and negative bilateral straight leg raising. He allowed Petitioner to continue full duty,
PX 1.

Petitioner testified he eventually received three hours of pay for January 26, 2015. [PX
5 is a copy of a Respondent field payroll check stub dated March 19, 2015 reflecting a gross
payment of $138.00 and a net payment of $118.87 for three hours worked. The hourly rate is
described as $46.00. The pay period end date is designated as March 22, 2015.]) Petitioner
testified he never received any bills concerning his medical treatment. He directed his
providers to send their bills to Liberty Mutual. He received no compensation other than the
three hours of pay.

Petitioner testified he found the accident and its aftermath very difficult to deal with.
He felt he had been mistreated after many years in the union. As of the hearing, he was “doing
okay” and moving on with his life.

Petitioner testified his head, neck and lower back are now “fine.” He is able to perform
full duty.

Under cross-examination, Petitioner testified he spoke with Bill Beane, the business
agent for his union, in late March or early April 2015. As of that point, he had not received any
wages for January 26, 2015. The check he received for the three hours of pay was dated March
19, 2015. He has been a member of Local 597 for 21 years.

4
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titioner could not recall the address or intersection of the jobsite that Murray
directed him to on January 26, 2015. He did not work for Respondent on any other days. In
May 2015, he began working for a different contractor, Chetny Mechanics. This contractor laid
him off in August 2015. He applied for unemployment benefits on September 6, 2015. He did
not claim any unemployment benefits from Respondent.

Petitioner testified he began working for his current employer, Hayes Mechanical, the
Monday before the hearing.

petitioner testified he has seen the collective bargaining agreement for Local 597. This
agreement has been “around fhis] family” for years. His father was a member of Local 597.

Petitioner acknowledged he never performed any installation work for Respondent. At
the meeting held on the morning of January 26, 2015, Murray gave him a schedule indicating he
would be working from 7 AM to 3:30 PM, Monday through Friday., On Tuesday, January 27,
2015, he called Respondent’s shop and asked for Murray. He was put through to a woman. He
did not call Respondent on Thursday, January 29, 2015. He had already spoken with Murray as
of that date.

Petitioner testified he has not returned to Dr. Rhode. He reiterated that his head, neck
and back are “fine.”

On redirect, Petitioner testified that, on January 26, 2015, Murray gave him a piece of
paper showing the address of the jobsite he was supposed to go to. He no longer has this piece
of paper. When he talked with Murray on Wednesday, January 28" Murray asked him if he
was returning to work.

In addition to the exhibits previously discussed, Petitioner offered into evidence a two-
page letter dated March 12, 2015 from the recording secretary of Local 597 to Petitioner’s
former counsel. In this letter, the recording secretary rendered an opinion as to whether
Petitioner was Respondent’s employee as of the accident. The Arbitrator sustained
Respondent’s hearsay and other objections to PX 2 and marked PX 2 as a rejected exhibit.
Petitioner also offered into evidence a letter dated February 6, 2015 from Liberty Mutual
Insurance Company to Petitioner (PX 4) referencing Petitioner’s workers’ compensation claim
and advising Petitioner that his “employer” is participating in a Preferred Provider Program.
The Arbitrator sustained Respondent’s relevancy and hearsay objections to PX 4 and marked PX
4 as a rejected exhibit.

On the Request for Hearing form, Petitioner claimed bills from six medical providers. Of
the enumerated bills, only the $2,800.19 bill from Dr. Rhode/Orland Park Orthopedics is in
evidence. PX 1.
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Bill Murray testified on behalf of Respondent. Murray testified he has worked for
Respondent for 41 years. He has been a superintendent for the past 17 years. As a
superintendent, he hires workers, runs the safety program and oversees [abor at various
jobsites. Before he became a superintendent, he worked as a foreman and general foreman.
As a foreman, he ran smaller jobs.

Murray testified his job duties include hiring. He hires through the union hall and on his
own. He has been a member of Local 597 for 41 years. Respondent faces a penalty if he fails to
hire a certain percentage of employees through the union hail. He regularly transmits hiring
and layoff paperwork to the union hall via E-mail.

Murray described Respondent as an HVAC contractor that works on commercial
properties.

Murray testified he is familiar with a good portion of the collective bargaining
agreement running between the union and contractors such as Respondent. He identified RX 1
as the area agreement dated june 1, 2015. He is familiar with the agreement that was in effect
prior to June 1, 2015. He is not aware of there being any significant differences between the
two agreements.

Murray testified that Respondent has a safety program. All Respondent employees are
required to adhere to the safety rules of Respondent or the subcontractor, “whichever are
more stringent.” At a minimum, Respondent employees have to wear helmets at all times.

Murray testified that no Respondent hire can work until the results of his drug test are
in. On some occasions, employees have attended a safety meeting and not gone to the drug
testing facility. It is after an employee undergoes testing at the facility that he starts heading to
the designated jobsite. Murray receives an employee’s drug test results via E-mail from Karen
in Respondent’s accounting department. He usually receives these results before the worker
show up at a jobsite. If a worker attends a safety meeting but does not undergo drug testing,
he is not paid. Petitioner took the required drug test but did not show up at the jobsite. He
first learned of Petitioner’s test results the day after Petitioner’s accident. He spoke with
Petitioner on January 27 or 28, 2015. During that conversation, Petitioner told him he had
fallen at the drug testing facility, that he did not like the physician at Alexian Brothers and that
he was going to see a doctor on his own. He talked with Petitioner again a month or two later.
He received a call from Bill Beane a month and a half or two after Petitioner’s accident. After
he spoke with Beane, he went to Respondent’s accounting department and directed an
employee to cut a paycheck for Petitioner. He knows the check was issued because, initially, it
came back in the mail. The union called him and told him Petitioner did not receive it. He then
called Petitioner, who provided a new address. He arranged for the check to be re-sent to this
address.

Murray testified that, on some occasions, employees have shown up, taken the drug
test and not started working due to lack of test results. Drug test results are sometimes

6
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inconclusive. When he encounters an inconclusive result, he tells the worker he cannot start
working absent definitive results.

Murray testified that the area agreement provides that a worker is entitled to “show
up” time if he goes to a jobsite but cannot work for some reason, such as weather. The area
agreement does not cover a situation in which a worker fails to make it to the jobsite for some
reason.

Murray testified that, if a worker fails the drug test, he is not hired and not paid.

Murray testified that Petitioner was assigned to a jobsite at State and Chestnut in
Chicago. In the Loop, work hours are generally 7 AM to 3:30 PM.

Murray testified that, on a normal workday, Petitioner would not have been required to
go to Respondent’s shop before goingto a jobsite.

Under cross-examination, Murray identified PX 3 as a record from a medical facility
called Advocate. He has sent employees to this facility.

Murray reiterated he did not receive Petitioner’s drug test results on the day of the
accident. He stated: “being that [Petitioner] fell, | wasn’t looking for [the] results.”

Murray acknowledged Petitioner’s drug test results were negative.

Murray testified he reports employees’ hours to Respondent’s payroll department.
Respondent ultimately paid Petitioner for three hours at the rate of $46/hour. He arranged for
Petitioner to be paid because Bill Beane told him to pay Petitioner. Bill Beane is not his boss.
Bill Beane told him to pay Petitioner because otherwise Respondent would have to “go before
the [union] hall” and it was not worth doing this over three hours of pay.

Murray acknowledged giving Petitioner a helmet, safety glasses and a work assignment.

On redirect, Murray testified that a worker receives no pay if he does not show up at
the jobsite.

Karen Heindl also testified on behalf of Respondent. Heindi testified she works as an
accounting manager for Respondent. She oversees accounting, assists human resources with
health and dental insurance issues and oversees drug testing paperwork. Respondent’s
superintendent sends potential employees for drug testing. She receives the test results via
telephone and relays the results to the superintendent via telephone. Several days later, she
receives a letter memorializing the results.

Heindl identified RX 3 as a log she maintains concerning Respondent’s receipt of
workers’ drug test results. The log shows the worker’s name, the date of testing, the results

7
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and the invoice number. Petitioner's name appears on the log. She received a letter setting
forth Petitioner’s test results. She has never met Petitioner.

Under cross-examination, Heindl testified that PX 3 is not the letter she received
concerning Petitioner’s drug test results. She does not have the letter with her. The letter she
received indicated that Petitioner’s drug test resuits were negative. Most drug test results are
immediate but, in Petitioner’s case, she received a letter.

Heindl identified the check Respondent sent to Petitioner. Deductions were taken from
Petitioner’s pay. Respondent’s accounting department generated the check. The check is a
payroll check.

In addition to the exhibits previously discussed, Respondent offered into evidence, with
no objection from Petitioner, a “Notice of Claim to Non-Chargeable Employer” sent to
Respondent by the Department of Employment Security on September 11, 2015. The notice
identifies Petitioner. It reflects that Petitioner “has filed a claim for unemployment insurance.”
The notice describes Petitioner’s first and last days of work for Respondent as “unknown.” It
also describes the “reason for separation” as “unknown.” it reflects $0 earnings for four
different base period quarters in 2014 and 2015. The second page contains the following
sentence: “this notice is being sent to you because the claimant worked for you during the past
18 months.” RX 2.

After the Arbitrator rejected PX 2, Petitioner requested a continuance for the specific
purpose of producing testimony from a representative of Local 597. Respondent objected to
the motion. A discussion ensued as to the extent of the attorneys’ pre-hearing
communications, with Petitioner’s counsel asserting he provided all of his exhibits to
Respondent’s counsel via hand delivery and Respondent’s counsel indicating he did not receive
PX 2. The Arbitrator ultimately overruled Respondent’s objection and continued the hearing.

At the continued hearing, held on November 19, 2015, Petitioner's counsel did not call a
union official, as he had previously indicated he planned to do. Instead, he offered into
evidence a document entitled “Pipe Fitting Council of Greater Chicago Agreement and
Declaration of Trust.” PX 7. The Arbitrator sustained Respondent’s hearsay and foundational
objections to PX 7. The Arbitrator marked PX 7 as a rejected exhibit.

Arbitrator’s Credibility Assessment

Petitioner’s testimony concerning his initial interaction with Murray and the events
preceding his accident was detailed and credible. Murray did not contradict that testimony. He
readily acknowledged providing Petitioner with a hard hat and glasses and assigning Petitioner
to a particular jobsite. While Petitioner did not recall the exact address of that jobsite, Murray
did.



1 IWCCO298

The Arbitrator had some problems with Murray’s and Heindl’s testimony concerning
Respondent’s receipt of Petitioner’s drug test results. Murray claimed he did not learn of these
results on the day the test was performed but also acknowledged he “wasn't looking for” the
results, “being that [Petitioner] fell.” Heindl claimed Respondent received the results via letter,
rather than immediately, but did not produce the letter. Instead, she produced a “log” that she
created. The log (RX 3) lists 43 HVAC employees, along with test dates and the manner in which
Respondent purportedly received natice of the test results. 34 of the listed employees are
described as having negative results. [Petitioner’s negative results are not reflected.] The log
reflects that, with respect to all 34 of those employees, including the 3 who underwent testing
the same day Petitioner did, Respondent learned of the negative results via phone call. The
Arbitrator questions the accuracy of the entry reflecting that Respondent learned of
Petitioner’s results solely via letter.

The Arbitrator relies on PX 3 rather than Murray or Heindl and concludes that
Petitioner’s negative test results were made available to Respondent on January 26, 2015. The
“chain of custody” section of PX 3 reflects that Petitioner’s urine sample was “released to on-
site analysis” as opposed to “short-term storage.” PX 3 also shows the time and date of the
analysis to be 08:57 on January 26, 2015. It makes sense to the Arbitrator that the analysis was
to be done immediately and that the results were to be transmitted as soon as available, given
that Murray had already directed Petitioner to presentto a particular jobsite after undergoing
the testing.

Arbitrator's Conclusions of Law

On January 26, 2015, was the relationship of the parties one of empioyer and employee?

The Arbitrator finds that Petitioner was Respondent’s employee at the time of his
accident on January 26, 2015. Petitioner credibly testified that Murray, Respondent’s
superintendent, extended a job offer to him via telephone on January 23, 2015, and directed
him to present to Respondent’s offices the following Monday morning, which he did. Petitioner
also credibly testified that, after he arrived, he and several other individuals participated in a
meeting, conducted by Murray, and received safety equipment, including hard hats and glasses
(bearing Respondent’s name), from Murray. Petitioner further testified he received and signed
a W2 form at that time and also received a piece of paper showing the address of the jobsite he
was supposed to go to that day. Murray did not dispute any aspect of this testimony. In fact,
he confirmed he gave Petitioner the address of a jobsite in Chicago.

Respondent asserts that its offer of employment to Petitioner was contingent on his
passing a drug test and appearing at the jobsite. Petitioner did, in fact, pass the drug test but
did not appear at the jobsite due to the accident.

The Arbitrator concludes that the parties entered into an employment relationship at
the morning meeting on January 26, 2015 and that the activities Petitioner engaged in between
the time he arrived at Respondent’s offices that morning and the time of the accident were
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incidental to his employment and in furtherance of Respondent’s interests. See, e.g.,
Bolingbrook Police Department v, IWCC, 2015 IL App (3d) 130869 WC, citing Sears, Roebuck &
Co. v. Industrial Commission, 79 1il.2d 59, 71-72 (1980). Respondent’s argument fails, in light of
Petitioner’s and Murray's testimony that Petitioner underwent training, received safety
equipment bearing Respondent’s name, signed a W2 form and received a specific job
assignment before leaving Respondent’s premises on the morning of January 26, 2015.

Did Petitioner sustain an accident on January 26, 2015 arising out of and in the course of his
employment?

The Arbitrator has already found that Petitioner was Respondent’s employee as of his
January 26, 2015 accident. The Arbitrator further finds that Petitioner was a traveling
employee at the time of his accident, since he was in the process of making a required trip from
a drug testing facility to his assigned jobsite. In Kertis v. IWCC, 2013 lll.App. LEXIS 410 (2™ Dist.
2013), the Appellate Court noted that “special rules” apply to traveling employees and that “the
dispositive question” in determining the compensability of a traveling employee’s claim is
“whether the employee was injured while engaging in conduct that was reasonable and that
might reasonably be anticipated or foreseen by the employer.” The Arbitrator finds that
Petitioner’s conduct at the time of the accident was both reasonable and foreseeable. At the
time of the accident, Petitioner was doing exactly what Murray had directed him to do. He was
making his way from a medical facility in Elk Grove Village, where he had undergone
Respondent-mandated drug testing, to his car, which he testified was parked at the facility, so
that he could travel to his assigned jobsite in Chicago. Itis not as if he was in the process of
commuting from his home to Respondent’s offices. He was traversing, or attempting to
traverse, a sidewalk in wintry conditions when he lost his balance and fell. His conduct was
reasonable and eminently foreseeable.

Based on the foregoing analysis, the Arbitrator finds that the accident of January 26,
2015 arose out of and in the course of Petitioner’'s employment.

Did Petitioner establish a causal connection between the accident of January 26, 2015 and any
current condition of ill-heing?

The Arbitrator finds that Petitioner established causation as to the need for the
treatment he underwent at Orland Park Orthopaedics. Petitioner credibly testified he fell
backward, striking his head, neck and back. Petitioner provided a consistent history of the
accident to Dr. Rhode and his assistant. There is no evidence suggesting Petitioner had any
problems with his head, neck or back before the accident.

The Arbitrator further finds that Petitioner failed to prove causation as to any current
condition of ill-being. On direct examination, Petitioner readily, and rather emphatically, stated
his head, neck and back are “fine” and he is able to perform full duty. He did not claim any
current condition of ill-being.

10



C T 4mINCC0298

What were Petitioner’s earnings?

At the hearing, Petitioner claimed earnings of $93,103.92 and an average weekly wage
of $1,790.46. Petitioner offered into evidence the paycheck he ultimately received from
Respondent. This paycheck reflects gross earnings of $138.00 and an hourly rate of $46.00. (it
is not clear how Petitioner arrived at $1,790.46 since, even if Petitioner relied on Murray's
testimony and RX 1 to claim there were 40 hours in a work week, 40 hours multiplied by $46.00
equals $1,840.00] Respondent disputed this claim, arguing that Petitioner “had no earnings
prior to the injury as he was not an employee.” In its proposed decision, Respondent
alternatively argued that Petitioner’s average weekly wage is $138.00.

The Arbitrator, having already found that Petitioner was Respondent’s employee as of
his accident and that the activities he engaged in prior to the accident were incidental to his
employment and of benefit to Respondent, finds Petitioner’s average weekly wage to be
$1,840.00. The Arbitrator arrives at this figure by incorporating Murray’s testimony as to
Petitioner's work schedule along with the “standard work week” and “standard work day”
definitions set forth in Article IV of RX 1, and dividing $138.00 by .075 , with the former
representing Petitioner’s earnings before the accident and the latter representing the “weeks
and parts thereof” Petitioner worked prior to the accident.

In calculating Petitioner’s average weekly wage, the Arbitrator also notes that
Respondent’s own exhibit (RX 1), the area agreement, establishes that “no employer shall
employ an employee for less than the rates established by negotiations through the Joint
Arbitration Board nor under any terms and conditions less favorable to such Employee than are
expressed in this Agreement.”

Is Petitioner entitled to reasonable and necessary medical expenses?

As indicated above, Petitioner listed a number of bills on the Request for Hearing form
but offered only one bill, that of Orland Park Orthopaedics/Dr. Rhode, into evidence. The
Arbitrator has already found that Petitioner established causation as to the need for the
treatment Dr. Rhode provided. The Arbitrator awards Petitioner the $2,800.19 bill from Orland
Park Orthopaedics (PX 1), subject to the fee schedule.

Is Petitioner entitled to temporary total disability benefits?

At the hearing, Petitioner claimed he was temporarily totally disabled from January 26,
2015 (the date of accident) through May 18, 2015. Respondent claimed Petitioner was never
its employee and is thus not entitled to any benefits. Arb Exh 1.

The Arbitrator has already found in Petitioner’s favor on the issues of employment,
accident and causation as to the treatment rendered by Dr. Rhode. Petitioner first sought
treatment at Dr. Rhode’s office on January 28, 2015, at which point the doctor’s assistant took
him off work and recommended treatment. Petitioner underwent therapy and an injection
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thereafter. The records document gradual improvement. The doctor released Petitioner to full
duty, at Petitioner’s request, as of May 18, 2015.

Based on the foregoing, the Arbitrator finds that Petitioner was temporarily totally
disabled from January 28, 2015 through May 17, 2015, a period of 15 5/7 weeks. The Arbitrator
declines to award benefits from January 26, 2015 through January 27, 2015, as requested by
Petitioner, because Petitioner did not submit his Emergency Room or any other records to
support his claim of disability during this period. Having found Petitioner’s average weekly
wage to be $1,840.00, the Arbitrator awards temporary total disability benefits at the rate of
$1,226.67 per week.

What is the nature and extent of the injury?

This is a post-amendatory case, since Petitioner’s accident occurred after September 1,
2011. The Arbitrator would typically look to Section 8.1b of the Act for guidance in assessing
permanency but, based on her previous causation finding and the state of the evidence, takes a
different approach.

The Arbitrator has previously found that Petitioner failed to establish causation as to
any current condition of ill-being, noting Petitioner’s assertion that the body parts he injured in
his fall {i.e., his head, neck and back) are “fine” and that he is able to perform full duty. When
Petitioner last saw Dr. Rhode, in June 2015, the doctor noted some complaints of pain but
described Spurling’s and straight leg raise testing as negative. He released Petitioner from care
and allowed him to continue full duty. Petitioner did not offer any medical records establishing
permanent disability. Respondent, electing to rely on its other defenses, did not offer any
impairment rating or Section 12 examination report.

Based on the foregoing, the Arbitrator awards no permanency benefits in this case.

12
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund {§8(g))
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Keith Wilson,
Petitioner,
Vs, NO: 12WC 22640
City of Springfield, 1 7 IWCC 092 99
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, medical, temporary total
disability, permanent partial disability and being advised of the facts and law, affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 6, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

Yy %@‘
DATED:  MAY 10 200 b P"ﬁ“ﬂ“’TV e

0041117 Michael J.!Brennan
MIB/jrc
052 K,_.. U

Kevin W. Lamborn
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DISSENT

I respectfully dissent from the finding that Petitioner failed to establish that he sustained
his carpal tunnel condition in the course and scope of his employment with Respondent. In my
view, the evidence shows that Petitioner’s work was the primary factor causing his condition of
ill-being. Failing that, the manifest weight of the evidence shows that, at the very least,
Petitioner’s work was an aggravating factor in the development of his condition. See Sisbro v.
Hlinois Industrial Comm'n, 207 11l. 2d 193, 204-05 (2003) (if a condition pre-existed a
claimant’s work, the claimant may recover under the Act by showing that his work aggravated or
accelerated it).

By adopting the arbitrator’s decision, the majority provides three bases for its finding that
Petitioner’s work did not aggravate or accelerate his carpal tunnel condition: (1) the testimony of
Brian Lawson, Petitioner’s supervisor, that Petitioner did not engage in repetitive physical work
after he became a supervisor; (2) the persuasiveness of Dr. Rotman’s opinion that Petitioner’s
work could not have been an aggravating factor in Petitioner’s condition; and (3) the lack of
persuasiveness in Dr. Greatting’s opinion that Petitioner’s work was an aggravating factor. [
address each basis in turn.

Lawson’s Testimony

1 begin with Lawson’s testimony, which the majority relies on to support the remaining
two bases for its ruling. As the majority recounts, Lawson did testify that Petitioner was not
expected to use welding tools or take an active role in physical work, and even that his doing so
may have offended union boundaries. However, this testimony described only the abstract job
position Petitioner held. When pressed on cross-examination, Lawson allowed that “for the
majority” of the time, he was not out at work sites with Petitioner, and he agreed that he did not
monitor Petitioner’s minute-to-minute actions. Thus, Lawson’s testimony does nothing to
contradict Petitioner’s more detailed account of his job activities, which in Petitioner’s
description included periodic but regular use of tools to help or instruct front line workers.
Petitioner also recalled that he took this hands-on approach to follow guidance from his prior
supervisor, and he explained why the approach was required of someone in his position,
Petitioner’s testimony is consistent with the job description in effect for his supervisory position
at the time he took it. Until July 2012, that job description included “significant” amounts of
repetitive motions and “moderate” grasping and lifting. Based on Petitioner’s testimony, which
was not effectively rebutted and was supported by the job description, I would find that
Petitioner did engage in the repetitive physical activities he described as part of his supervisory
role.

Dr. Rotman’s Opinion

The majority cites the second basis for its finding, Dr. Rotman’s opinion, for three points.
First, the majority notes Dr. Rotman’s statement that Petitioner’s supervisory duties were
insufficient to cause his condition. For the reasons stated above, that statement is not tenable
based on the evidence presented.
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Second, the majority notes Dr. Rotman’s observation that Petitioner produced no medical
records indicating that he had hand problems prior to 2012. Although Petitioner produced no
such records, he did testify that he had experienced the problems for several years. To discount
this testimony, which is not otherwise effectively refuted, is to penalize Petitioner for persisting
through his pain to continue his work, and indeed to use his dedication as a reason to question his
credibility. The Illinois Supreme Court has emphasized that repetitive-stress injury cases require
“fairness and flexibility” to ensure a fair result. Durand v. Industrial Comm'n, 224 1ll. 2d 53, 71
(2006). “ ‘An employee who continues to work on a regular basis despite his own progressive
ill-being should not be punished merely for trying to perform his duties without complaint. On
the other hand, it is not this State’s policy to encourage disabled workers to silently push
themselves to the point of medical collapse before giving the employer notice of an injury.’
Durand, 224 111 2d at 71-72 (quoting Three “D" Discount Store v. Industrial Comm'n, 198 1il.
App. 3d 43, 49 (1989)). Petitioner here endured what was likely graduating pain, but he did not
approach the level of medical collapse that would render his perseverance unreasonable.
Holding his perseverance against him upsets the balance our Supreme Court urges in these cases,
and it gives too little heed to the Supreme Court’s recognition of claimants’ often delayed
reporting of repetitive stress injuries.

Third, the majority notes Dr. Rotman’s observation that Petitioner’s EMG/NCYV findings
were insufficiently severe to indicate a longstanding carpal tunnel condition. However, even if 1
were to discount the contrary evidence and accept that Petitioner’s condition was recently onset,
that conclusion does nothing to belie the possibility that Petitioner’s work—before or after he
became a supervisor—aggravated or accelerated his condition. Further, Dr. Rotman’s
conclusion is directly contradicted by Dr. Greatting’s opinions, which enjoy evidentiary support.

Dr. Greatting’s Opinion

This raises the third basis for the majority’s finding: its discounting the opinion of Dr.
Greatting. The majority states that Dr. Greatting “bas[ed] his opinion on the activities Petitioner
had ceased doing as of May 1, 2009,” the date he began working as a supervisor and that Dr.
Greatting failed to explain how Petitioner’s condition had worsened “while he was a supervisor
and not performing those activities at all or on any kind of a regular basis.” [ explain above that
the manifest weight of the evidence establishes that Petitioner did, in fact, engage in repetitive
physical activity as a supervisor, and that point alone refutes the impeachment of Dr. Geatting’s
opinion. Further, as explained above with respect to Dr. Rotman’s opinion, this observation does
not belie the possibility that Petitioner’s pre-2009 welding work accelerated his condition.

Indeed, there is strong evidence in the record that Petitioner’s work either before or after
2009 at the very least accelerated or aggravated his carpal tunnel condition. Petitioner testified
regarding the extensive repetitive physical tasks he performed as a welder. His testimony
illustrates that work rather plainly: in his telling, he worked for two decades using, among other
tools, “slug wrenches *** to break the bolts with,” “presses *** to press bearings,”
“sledgehammerfs] to beat” bolts off of mills, hand-pounding impact guns to remove bolts,
vibrating “arm twisters,” “rattlers,” and “hand held jackhammers” that “make[] your teeth
vibrate.” As Dr. Greatting observed, aside from Petitioner’s work there are no other significant
risk factors for his developing carpal tunnel disease. Petitioner also testified that his hand
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symptoms became more acute when he used tools as a supervisor; that testimony creates a strong
link between his work activities and his condition of ill-being. Finally, and persuasively,
Petitioner offered medical records containing Dr. Greatting’s opinion that his “work activities
over an extended period of time either caused him to develop carpal tunnel syndrome or were a
significant factor that aggravated or exacerbated his symptoms.” Dr. Greatting held this opinion
even after learning of Dr. Rotman’s evaluation.

For the above reasons, I would reverse the arbitrator’s decision and find that the
Petitioner developed a repetitive stress injury as a result of his employment with Respondent.
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On 5/6/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

Ifthe Commission reviews this award, interest of 0.39% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of

Springfield, on 3/23/2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Ilinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?
@ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
I:] What was the date of the accident?
D Was timely notice of the accident given to Respondent?
[E Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
: D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. E' What temporary benefits are in dispute?
JTPD ] Maintenance TTD
[ What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. |___| Is Respondent due any credit?
0. D Other

“mmQOTmMmUOw
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On 4/04/12, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
Timely notice of this alleged accident was given to Respondent.

In the year preceding the alleged date of injury, Petitioner earned $86,090.68; the average weekly wage was
$1,655.59.

On the alleged date of accident, Petitioner was 55 years of age, married with 0 dependent children,

ORDER
The claim for benefits is denied.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Q/M/ (j__o\ S‘/Z//é

Signature of Arbitrator e Date

ICArbDec p2

MAY 6 - 2016
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FINDINGS OF FACT

As of the date of arbitration, Petitioner had been retired for three and one-half years. Prior to that retirement, he
had worked for Respondent for 33 years, 3 months and 3 days. Petitioner thought that he began with Respondent
in January of 1980 in an apprenticeship. After another two year apprenticeship, he became a certified welder, a
title which he held until he became a supervisor at the power plant. He was a certified welder for about 22
years. Petitioner testified regarding photographs in Petitioner’s Exhibit 7 going back to the time when he was a
certified welder. These photographs included a look at what his toolbox was like. There were photographs of
larger tools used in his job. On page 11 there was a photograph of an impact gun. There was also a photograph
of electric impacts. Photographs were taken of hand held jackhammers. There were many photographs of other
tools including grinders and a rattler. Petitioner described the use of the various tools and also explained with
regard to some of the tools what he felt in his hands when using those tools. Petitioner also described what he
would do with regard to welding in certain areas. He noted a weld could take two hours or up to two days.

As a certified welder, Petitioner indicated his typical work day was 7:00 2.m. to 3:30 p.m. He noted that there
was a lot of overtime, especially during outages. They could average from 10 to 12 hours five days a week.
Petitioner indicated that as a certified welder he would use the tools that he described about six hours 2 day.
Petitioner indicated that after he became a supervisor, his duties changed. Petitioner agreed that he was made the
maintenance supervisor on a temporary basis because of an accident involving someone else. He agreed that he
would have been a temporary maintenance supervisor for about three and a half months before he was officially
awarded the job in August of 2009. He also agreed that he retired from the jobas a maintenance supervisor at
the end of November in 2012,

With regard to his job change, Petitioner indicated that he went from working on a lot of the stuff to supervising
the crews that went out and did the work. He indicated his job was getting paperwork ready, assigning crews to
specific areas where they were needed and answering questions or showing his crew how to do something.
Petitioner thought he had 12 people he was supervising. They would be divided up into two or three man crews.
He also might have apprentices involved from time to time. He could have anywhere from four to six crews
working at a time. Petitioner indicated that once he assigned the crews out, he would take his paperwork and
drop it at the Dallman plant. He would then head out on his rounds to check on each crew. He indicated that he
would go anywhere he had to in the plant between 7:45 and 9:30. If the crew was on a critical job, he would be
checking on them six to eight times a day. If it was just a regular job, he would check three times a day.
Petitioner indicated there was a meeting at 2:15 p.m. every day, at which time he would need to explain where
his crews were and what they were doing. Petitioner noted that in checking on the crews, he would be walking
through the plant, going upstairs and downstairs. He noted that sometimes he would be going up ladders.
Petitioner testified that as a supervisor. he would help the guys do their jobs. He indicated that he still did
manual labor as a supervisor including climbing and crawling to any job. He also mentioned teaching welding.
Petitioner indicated that it is not a good supervisor unless you teach them to do things and help them out.
Petitioner agreed that the grinding, welding, jackhammering and cleaning the headers on the nozzles were
activities engaged in on a regular basis when he was a certified welder. With regard to those activities, he
indicated he would show his crew how to do certain things after he became a supervisor.

Petitioner indicated that if somebody was having problems with their work, he would try to show them the

better way. He noted that the only way to have a good apprentice is to teach them and show them what to do.

Petitioner indicated that his crew would show the apprentices, but if they were back getting something else, he

would show the apprentices. Petitioner indicated that he was always teaching. Petitioner estimated that using

tools as a supervisor was “not-an hour to 30 minutes.” Petitioner indicated that it was hard to give up the tools

as a supervisor and he would help the guys get stuff unbolted and help them out. He thought it was constant that
3
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he spent the day climbing up and down ladders and scaffolding and stairs, maybe 70% of the day. Petitioner
thought he might spend 30 minutes crawling on his hands and knees during a day. Petitioner noted that his
wrists were really hurting when he was down on them. As a supervisor, he thought he might spend 30 minutes
in a day using wrenches. He indicated 30 minutes to an hour would be spent typing. He noted he was out in the
plant more than anything, Petitioner noted that once he became a supervisor, his hands feit about the same as
they had when he was a welder. Specifically, Petitioner noted pain in the wrist and numbness. He noted the
hands falling asleep while driving. He complained of aching for many years.

The first date of medical care in the medical records is a visit to a physician’s assistant, Robert Whitman, on
3/15/12 (PX1). Petitioner testified that he actually went to see the physician’s assistant because of his knees, He
also mentioned his wrists, and Whitman referred Petitioner to Dr. Fortin, Petitioner indicated that Dr. Fortin told
him he had carpal tunnel syndrome. Dr. Fortin performed EMG/NCV studies on 3/27/12 and noted findings
consistent with bilateral median neuropathies at both wrists. The doctor noted that Petitioner’s symptoms were
consistent with bilateral carpal tunnel (PX2). Petitioner returned to the physician’s assistant and was referred to
Dr. Greatting. Dr. Greatting performed a right carpal tunnel release on 9/04/12 and a left carpal tunnel release
on 10/10/12. Petitioner was released to return to regular duty work without restrictions on 11/08/12. There was
a follow up visit with Dr. Greatting on 12/10/12. At that time, Petitioner was very happy with the results of the
surgeries. Numbness in both hands was resolved. Petitioner told the doctor that his strength was good. Dr.,
Greatting indicated that Petitioner had good strength of his abductor hallucis brevis bilaterally. The doctor felt
Petitioner was at maximum medical improvement and was released from care at that time. The doctor noted
Petitioner would be seen back on an as needed basis (PX3). There is no indication that Petitioner has sought any
further medical care with regard to bilateral carpal tunnel problems,

Petitioner was first seen by Dr. Greatting on 5/02/12. Petitioner reported numbness in both hands for greater
than three years. He reported numbness and tingling during the day with driving, reading, typing on the
computer, and climbing. In the past, when he did a lot of grinding, welding and using jackhammers at work, he
would note numbness and tingling. He also reported symptoms cleaning multiple headers or nozzles. Petitioner
indicated to Dr. Greatting that he did not do as much activity involving grinders, welding and jackhammers
since he has been a supervisor. He noted that when he does do some welding, he will get symptoms. Dr.
Greatting felt that the work activities of frequent welding and use of grinders and jackhammers has caused
Petitioner to develop bilateral carpal tunnel syndrome. He identified no other risk factors (PX3).

Dr. Rotman evaluated Petitioner on behalf of Respondent on 7/09/12. By way of a history, Petitioner told Dr.
Rotman that prior to becoming a supervisor three years before, he did a lot of hand-intensive work, including
grinding, welding and using jackhammers. He advised the doctor that he did not do a whole lot of
jackhammering or welding as a supervisor, but occasionally taught others how to grind. Petitioner advised Dr.
Rotman that he had had symptoms for 10 years, but that it was only within the last year that the symptoms were
bad enough that he sought treatment. Dr. Rotman diagnosed bilateral carpal tunnel. He indicated risk factors
would be Petitioner’s age and his weight being in the obese category. With regard to the EMG/NCV results, the
doctor noted that the distal motor latency on the right and left were pretty similar. He indicated it would be just
mild to moderate carpal tunnel. Dr. Rotman felt that the carpal tunnel was not too bad, being more on the mild
side. The doctor stated that if Petitioner was having carpal tunnel for 10 years, he would expect a worse number.
On the other hand, if he is only having symptoms over the last year, then the numbers he did have would be
expected. Dr. Rotman indicated that the numbers did not correlate with symptoms for 10 years. Dr. Rotman
indicated it was impossible to say that Petitioner’s work activities were an aggravating factor for his bilateral
carpal tunnel. He noted that he had been working in a supervisory position for three years. That type of work
would not be an aggravating factor for an idiopathic carpal tunnel, He indicated there was no medical
documentation of symptoms prior to that to support that he had carpal tunnel back before he was a supervisor.

' 4
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Additionally, the nerve studies do not support it. The doctor further indicated that the occasional use of tools in
teaching activities would not be an aggravating factor. He noted that it was not being done on a repetitive basis.
The doctor also testified that repetition without high force is not a risk factor.

Petitioner testified regarding a job description which was dated June 2, 1993 (PX6). He disagreed with some of
the percentages with respect to how he would spend his day. There was also a job description for a maintenance
supervisor dated 7/06/12 (RX2). Bolh the 1993 job description and the 2012 job description note Petitioner’s
job to be light work, exerting up to 20 pounds of force occasionally. Both job descriptions have a section
indicating equipment, aids and tools. Neither suggests any of the duties that Petitioner would have done as a
certified welder. The 2012 job description shows no percentage of the time involved with repetitive motions.

Brian Lawson testified as the superintendent of maintenance at the power plant for the last eight years and the
supervisor for Petitioner when he was a maintenance supervisor. He noted he was familiar with what
Petitioner’s job duties were starting about May 1, 2009. He noted that with the supervisors, their main function
is to get the crews and work orders aligned, assigning the work to the different crews. The supervisor is to make
sure that the crews are following procedures including safety. It is his job to get them out on the floor and get
them working and to follow the jobs to make sure the priority jobs were getting done. Lawson testified that he
did not consider Petitioner to be a working supervisor. He indicated there are no working supervisors at the
plant. He further indicated that there was no expectation that any supervisor would use tools or run machinery.
The people he was supervising would do those things. Lawson indicated that all non-union personnel are not
allowed to use tools to perform the functions of the jobs. He noted that there would be grievances if a non-
union person was using tools. In the 26 years he had been there, he noted that it was a very jurisdictional issue
with unions and non-unions about using tools. The activities reported on the Petitioner’s accident report were
what Petitioner did when he was with the union. He did not do those activities when he became a maintenance
supervisor about 5/01/09. That would be through the time he retired in 2012. Petitioner did not do a significant
amount of repetitive motion activities in his three and a half years as a maintenance supervisor. Lawson felt that
Petitioner probably did do some repetitive activities based upon a definition of repetitive motion. He mentioned
grabbing a piece of paper and getting out of a chair and walking to the different areas so that some of it could be
defined as repetitive. Lawson indicated that all line supervisors are not to use tools.

CONCLUSION

With regard to (C), did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent and (F), is Petitioner’s current condition of ill-being causally related to the injury, the Arbitrator
concludes as follows:

This is a repetitive trauma claim wherein the Petitioner’s work activities changed significantly on or about May
1,2009. At that time, Petitioner became a maintenance supervisor. Petitioner testified that his duties changed
as of becoming a supervisor. He went from working on a lot of stuff to supervising the crews who did the work.
Petitioner’s testimony was that he would supervise on a daily basis anywhere between four and six crews. On
critical jobs, he would be checking on a crew six to eight times a day. On a regular job, he would check in on
them three times a day. He noted a meeting at 2:15 p.m. every day at which he would explain what his crews
were doing and where they were. Petitioner indicated that he spent 70% of his day or maybe more out in the
plant supervising. The Arbitrator notes that Petitioner’s testimony regarding any work with tools after he
became a supervisor was limited to teaching or showing his crew how to do something. This was a very small
part of what he was doing on a daily basis. His supervisor, Brian Lawson, testified that Petitioner did not do a
significant amount of repetitive motion activities when he was a maintenance supervisor. The activities listed on
the accident report were done by Petitioner when he was in the union and not after he became a maintenance

5
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supervisor around 5/01/09. Brian Lawson specifically testified that non-union personnel are not allowed to use
tools to perform jobs.

Although Petitioner testified that his condition remained the same after he became a supervisor, the Arbitrator
notes that Petitioner told the physician’s assistant, Robert Whitman, Dr. Fortin, and Dr, Rotman that his
condition had recently become worse. Dr. Rotman understood that to be within the last year. Dr. Rotman
testified that Petitioner’s activities as a supervisor were not sufficient to aggravate the bilateral carpal tunnel.
The doctor indicated that if there were some proof in medical records that Petitioner had complained of
problems when he had been a certified welder, the doctor would feel that there was an aggravation. The
Arbitrator notes there is no medical evidence at all prior to the date Petitioner became a maintenance supervisor.
In fact, the medical evidence here does not start until 2012. With regard to Dr. Greatting’s comments on
causation, the Arbitrator notes that the doctor was basing his opinion on the activities Petitioner had ceased
doing as of May 1, 2009