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STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. I:l Aflirm with changes
COUNTY OF COOK ) I:l Reverse

[ ] Modify

D Injured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied

& None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Henry J. Richards,

Petitioner,

Vs, NO: 12 WC 19189

18IWCC0270

Curran Group, Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses,
temporary total disability, permanent partial disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part

hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed March 4, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in C1rcu1t Court.

DATED:  MAY 2 - 2018 Jﬁ%

TIT:yl omas J. Tyrrell/
0 5/1/18
51 ﬂ

Mlchhel J. Brennan

Km W A,

Kevin W. Lamtbm




: . ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

RICHARDS, HENRY J Case# 12WC019189
Employee/Petitioner 12WC019190

CURRAN GROUP INC
Employer/Respondent

18IWCC0270

On 3/4/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either noichange or a decrease inll this
award, interest shall not accrue., : i

A copy of this decision is mailed to the following parties:

0800 BARRY E BLUMENFELD & ASSOC
3424 W 26TH ST

SUITE 202

CHICAGO, Ii. 60623

1109 GAROFALO SCHREIBER HART ETAL
DEREK STORM

55 W WACKER DR 10TH FL

CHICAGO, IL 60801
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STATE OF ILLINOIS ) ’E Injured Workers’ Benefit Fund
| (§4(dp

)SS. D Rate Adjustment Fund (§8(g))

COUNTY OF COOK ) [ ] second Injury Fund (§8(e)18)

i_ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
HENRY J. RICHARDS, Case # 12 WC 19189
Employee/Petitioner
v Consolidated case: 12 WC 19190

CURRAN GROUP, INC.,

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the
Commission, in the city of Chicago, on June 9, 2015 and September 30, 2015. After reviewing
all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues
checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner’s marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
I TtPD [] Maintenance X 11D

L. IZ] What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. Other o

aw

ST ERom@mgo

ICArbDec /10100 . Randolph Street #8-200 Chicago, IL 6060T 312814611 Tolljrec 8663373037 Web sie—r w.iwee . gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987.7292  Springfield 217/785-7084



FINDINGS 181!?000270

On March 31, 2012, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is not causaly related to the accident.

In the year preceding the injury, Petitioner earned $34,017.36; the average weekly wage was $654.18.

On the date of accident, Petitioner was 64 years of age, married with 0 dependent children.
Respondent is not liable for the medical expenses claimed by Petitioner,

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $0.

Respondent is entitled to a credit of $7,044.46 under §8(j) of the Act.

ORDER

PETITIONER’S APPLICATION FOR BENEFITS IS DENIED FOR FAILURE TO PROVE THAT HE
SUSTAINED AN ACCIDENTAL INJURY THAT AROSE OUT OF AND IN THE COURSE OF HIS
EMPLOYMENT BY RESPONDENT AND FOR FAILURE TO PROVE THAT HIS CONDITION OF ILL-
BEING IS CAUSALLY RELATED TO THE CLAIMED ACCIDENT.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days afier receipt
of this decision, and perfects a review in accordance with the Act and Rules, then this decision
shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth
on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day before

the date of payment; however, if an employee's appeal results in either no change or a decrease in
this award, interest shall not accrue.

F=
February 29, 2016

Arbitrator Steven J. F ruth Date

ICAbDec p. 2

MAR b - 2016
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HENRY J. RICHARDS v. CURRAN GROUP, INC.
12 WC 19189; consolidated with 12 WC 19190

INTRODUCTION

This matter proceeded to hearing on June g, 2015 and September 30, 2015 before
Arbitrator Steven Fruth, The disputed issues were: C: Did an accident occur that arose
out of and in the course of Petitioner’s employment by Respondent?; F: Is Petitioner’s
current condition of ill-being causally related to the accident?; J: Were the medical
services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?; K: What
temporary benefits are in dispute?; and L: What is the nature and extent of the injury?

Petitioner, Kevin Cantrell, David Lewis, and Christian Jostlein testified at trial.
Both parties submitted exhibits in evidence. Petitioner’s wife, Cathy Richards, was
called as a witness but she was unable to complete her testimony. Therefore the
Arbitrator disregarded what testimony she gave.

STATEMENT OF FACTS

On March 31, 2012 Petitioner was employed by Respondent as a locomotive
technician. This required him to service the locomotives and make sure that they were
properly attached to the trains in the yard.

During his testimony Petitioner periodically refreshed his memory from notes he
had made. He testified that his memory “was not the best”,

Petitioner refreshed his memory that on March 31, 2012 while blowing sand into
a locomotive through a pipe, the valve did not work properly and the sand did not
discharge from the pipe. He had to pick up the pipe which contained the sand which
was very heavy. While doing so, he felt a snap in his neck and pain in his neck and left
shoulder.

On cross examination Petitioner acknowledged that when he was hired by
Respondent in September 2007 he was issued an Employee Policy Handbook (RX #1)
and the Safety Rulebook (RX #2). The rules require that work injuries are to be
reported to a supervisor immediately. Petitioner admitted that before each workday
there were regular safety meetings during which the company rule regarding the
reporting of work related injuries was generally covered. Petitioner admitted that he
knew the rule that required immediate reporting of work injuries. He acknowledged
that he could report an injury to anyone in the supervisory chain: Kevin Cantrell or

oy

David Lewis or the safety manager, Christian Jostlein.
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On cross-examination Petitioner admitted that he did not immediately report his
accident to his team leader, David Lewis, or operations manager, Kevin Cantrell, or, to
safety manager, Christian Jostlein, on the date of the accident. After refreshing his
memory Petitioner testified that he notified Mr. Cantrell of his accident by telephone on
April 6, 2012.

On March 31, 2012 Petitioner’s shift began at 6:00 a.m. and ended at 6:00 p-m.
Petitioner testified that the accident occurred at approximately 12:00 noon. Petitioner
continued to perform his normal job duties and finished his shift. He explained that his
left shoulder injury did not seem serious at the time but got worse over the next few
days. That was why he delayed in reporting his injury. After completing his shift,
Petitioner went home. He did not seek any medical care on March 31, 2012.

Petitioner continued to work through April 6, 2012. He did not report his injury
to any supervisor from March 31 through April 5. He first sought medical care on April
4, 2012 at MacNeal Memorial Hospital (PX #1), where he was x-rayed. He admitted on
cross examination that this medical care was prior to the date on which he said he
reported his accident, which was April 6, 2012. Petitioner also testified that no one from
the company sent him to MacNeal and it was his own choice to seek medical care at that
facility.

The records of Dr. Robert Kash (RX #6) note Petitioner’s consultation on Aprii 6.
Dr. Kash noted Petitioner’s report that he had been in the ER “yesterday” for left arm
pain. Dr. Kash advised Petitioner to follow-up with Dr. Hejna.

Petitioner testified that he contacted Mr. Cantrell, the operations manager, by
telephone on April 6, 2012. He could not recall whether he contacted Mr. Cantrell from
the site trailer, or from his truck, or from his home. Petitioner testified that he told Mr.
Cantrell that due to his neck pain he would be unable to work the following Sunday. He
could not recall Mr. Cantrell’s response. He testified that he did not tell Mr. Cantrell
that his injury was not related to work.

Also on April 6, 2012 Petitioner sought medical care with chiropractor Chris
Edginton of Midwest Medicorp (PX #2). Petitioner testified that he was referred to
Midwest by a friend. Petitioner received chiropractic care from April 6 through April g,
2012 and from April 25 through May 19, 2012. Petitioner’s registration form noted his
report that he damaged a muscle in his left shoulder when lifting heavy equipment at
work. He marked Insurance Data: “Major Medical” rather than “Work Comp”.
Petitioner also checked boxes that the visit was not due to an accident, and that it was a
“work” accident but was not reported. Dr. Edginton wrote a Work Status Report on
April 7 for Petitioner to be off work from April 7 to April 14, 2012.

On April 6, 2012 Dr. Edginton wrote a Letter of Medical N. ecessity addressed “To
Whom It May Concern” letter summarizing Petitioner’s history, subjective complaints,
and findings on examination. Dr. Edginton noted Petitioner’s report that he felt
stabbing pain in his left upper mid back near the shoulder when he lifted a sand filled
pipe on March 31, 2012. When his pain got worse Petitioner reported that he phoned

4
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Dr. Kash on April 4, who referred him to MacNeal Hospital. On examination Dr.
Edginton found reduced strength and range of motion in the left shoulder. In his Letter
of Medical Necessity Dr. Edginton diagnosed neck pain and shoulder pain with a fair
prognosis and “unknown” for when MMI might be attained.

On April 7, 2012 Petitioner had two telephone conversations with operations
manager Kevin Cantrell. The second phone call on April 7 was a three-way conversalion
with safety manager Christian Jostlein, Petitioner, and Mr. Cantrell. Petitioner denied
that he said his injury was not work related in those April 7 conversations. He did not
remember if Mr. Cantrell said if his injury was not work related he should apply for
short term disability.

Pelitioner testified that Mr. Cantrell came to his home on April 9, 2012 with
papers that he thought was the short term disability application. Petitioner said he was
in a lot of pain and implied he did not understand what he was reading. He did not
remember signing the papers. Petitioner’s wife was present during Mr. Cantrell’s visit.

On April 10, 2012 Petitioner spoke by telephone with Valerie in Human
Resources department at Respondent. However, he could not recall the substance of
that conversation.

On April 11, 2012 Petitioner saw Dr. Michael Hejna of Orthopaedic Associates of
Riverside (PX #3 & RX #7). There is registration note and an off work note for April 11
but no clinical notes for that date. Petitioner saw Dr. Hejna again on April 18.
Petitioner was still complaining of significant left shoulder pain. The April 16 MR
arthrogram (ordered by Dr. Hejna according to the report) was reviewed and the
findings of SLAP lesion and rotator cuff tendinitis were confirmed. Petitioner’s range of
left shoulder motion was limited due to pain. Dr. Hejna suggested arthroscopic
management.

Petitioner returned to Dr. Hejna on May 22 for follow up on the left shoulder
after completing therapy. At which time Petitioner stated that he was doing well with
respect to his left shoulder but had carpal tunnel symptoms. Dr. Hejna released
Petitioner to return to work without restriction effective May 26, 2012 at petitioner’s
request.

Petitioner returned as a locomotive technician without restrictions on May 26,
2012. He testified that he worked with a lot of pain. He continued to work at full duty
through July 12, 2012, when he was laid off. Petitioner then applied for unemployment
compensation benefits. Petitioner admitted that he had to certify to the State of Illinois
that he was ready, willing, and able to work and actively seeking employment.

After his lay-off Petitioncr began working as a bus driver for Grand Prairie
sometime in 2012. To hold the bus driver’s position with Grand Prairie, Petitioner
needed a commercial driver’s license (CDL). Petitioner testified that he has been
continually employed as a bus driver for Grand Prairie up to the day of trial. To
continue in this employment Petitioner testified that he had to pass a physical exam to
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renew his CDL license. He did undergo the physical, passed the physical, and was
certified for his CDL.

Petitioner was examined by Dr. Nikhil Verma pursuant to §12 of the Act on
September 16, 2013.

During his employment with Respondent Petitioner was covered by a group
health insurance policy through Blue Cross/Blue Shield.

At present Petitioner still has left shoulder pain. The pain disrupts his sleep. He
can'’t pick up his 5 year old grandson due to his shoulder pain.

Kevin Cantrell

Kevin Cantrell testified on behalf of Respondent. Mr. Cantrell testified that
beginning in 2005 and continuing through the summer of 2012 he was the operations
manager for Respondent. As the operations manager, his overall job duties required
him to ensure that the equipment was in running order, that all employees understood
their jobs, and overall cite operations. This included knowing Respondent’s safety rules.

Mr. Cantrell testified that all employees were instructed to immediately report an
accident or near miss injury to their supervisor. This training commenced during the
hiring process and continued on a daily basis thereafter. All employees received a copy
of the Company Handbook (RX #1) and the Safety Rules (RX #2) which outlined the
rule regarding the reporting of work related accidents or injuries. Petitioner signed an
acknowledgement of receipt to the Handbook and the Safety Rules on September 18,
2007 (RX #3). Mr. Cantrell further testified that regular safety meetings were held from
the date of Petitioner’s hire in 2007 to the date of the claimed accident on March 31,
2012. During the safety meetings, the rule regarding the reporting of work related
injuries was routinely discussed.

Mr. Cantrell was the operations manager for Respondent in March 2012. He
would have been the person Petitioner would report a work accident to. Petitioner did
not report a work accident to him on March 31, 2012. Mr. Cantrell would have
completed the necessary documentation to memorialize the reporting of a work accident
as required by the company procedure if Petitioner had reported a work accident.

As the operations manager for Respondent, Mr. Cantrell was familiar with the job
duties of a service technician. Those duties included a pre-trip inspection of equipment.
The pre-trip inspection of the vehicle would include the vehicle and all components on
the vehicle. The purpose of the pre-trip inspection was to make sure that the vehicle and
all components were working properly. After the completion of the pre-trip inspection,
during the same shift the service technician had to complete a document entitled
Driver’s Vehicle Inspection Report (DVIR).

If a service technician noticed anything wrong with the vehicle or that any of the
equipment was not working properly during the pre=trip inspection the technician
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would note this on the DVIR and also would complete a document entitled Vehicle
Repair Request form (VRR).

On March 31, 2012 and April 1, 2012 Petitioner completed pre-trip inspections of
the vehicles to which he was assigned. Respondent’s Exhibit #13 is the DVIR dated
3/31/12 and signed by Petitioner for Tractor/Truck No. 10060. Petitioner noted that
condition of the vehicle was satisfactory. Respondent’s Exhibit # 14 is the DVIR dated
4/1/12 and signed by Petitioner for Tractor/Truck No. 10062. Petitioner noted that
condition of the vehicle was satisfactory.

Mr. Cantrell testified that if there was a defect in the vehicle or any component of
the vehicle, then the service technician was required to complete a document entitled
VRR form. The VRR could be completed by the service technician either after the pre-
trip inspection or after using the vehicle during the course of a work day during which he
noted a defect or problem in the vehicle or its components. The VRR Form would then
be provided by the service technician to the company so that the vehicle could be
repaired. The VRR forms are kept in the normal course of the company for
documentation regarding repairs. Mr. Cantrell testified that there was no record of
Petitioner completing a VRR for either of the vehicles he worked on March 31, 2012 or
April 1, 2012.

Petitioner did telephone Mr. Cantrell on April 6, 2012. Petitioner stated that his
shoulder was hurting and he would need someone to cover his shift. Mr. Cantrell
testified that he expressly asked Petitioner whether the condition in his shoulder was
due to a work accident and Petitioner answered that it was not. Petitioner went on to
say that he would be seeking the care of his personal doctor for his shoulder.

Mr. Cantrell stated that had Petitioner informed him that the condition in his
shoulder was due to a work accident he would have followed the company procedure
and completed the necessary documentation.

On the next day, April 7, Mr. Cantrell testified that he had two separate telephone
conversations with Petitioner. The first was when Petitioner called Mr. Cantrell.
Petitioner reported that he was on muscle relaxers and would probably be off work for at
least one week. Mr. Cantrell stated that he would get Petitioner’s shift covered for him.
Mr. Cantrell further testified that he instructed to Petitioner to call him back that same
day. He also testified that during the first conversation on April 7, 2012 that Petitioner
did not say his left shoulder complaints were due to a work accident,

After the first telephone conversation with Petitioner on April 7, Mr, Cantrell
then contacted safety director Christian Jostlein. Mr. Cantrell stated that the reason for
contacting Mr. Jostlein was to have a “wilness” to any further conversations with
Petitioner. Mr. Cantrell then set up a conference call between Petitioner, Mr. Jostlein,
and himself,

During the conference call with Petitioner and Mr. Jostlein and himself on April
7, 2012 Mr. Cantrell asked Petitioner whether the condition in his shoulder was duetoa
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work related injury. Mr. Cantrell testified that Petitioner stated that it was not. Mr.
Cantrell reminded Petitioner that if it was a work related injury they would need to
complete the “work-comp papers”. Mr. Cantrell asked Petitioner whether they would
need to complete these papers and again, Petitioner stated that it was not a work related
injury.

Mr. Cantrell then testified that Petitioner then asked about using vacation time to
cover his lost time. In response, Mr. Cantrell told Petitioner could use his vacation time,
but if he was going to be off work for more than 1 week he might be eligible for short
term disability (STD) benefits. Mr. Cantrell testified that Petitioner seemed excited to
hear this and requested the STD paperwork.

At the conclusion of the conference call Mr. Jostlein once again asked Petitioner
whether the condition was due to a work related injury. Petitioner again stated that the
condition in his shoulder was not due to a work related injury.

After the conference call with Petitioner on April 7, 2012 Mr. Cantrell contacted
Valerie Lynch of HR to obtain the STD documents. Ms. Lynch was out on vacation, so
Mr. Cantrell obtained the documents from Danielle Gibbons.

On April 9, 2012 Mr. Cantrell phoned Petitioner at his home, He informed
Petitioner that he had the STD paperwork and asked Petitioner wanted pick the
paperwork up at the company. Petitioner stated that he was on medication and did not
feel comfortable driving a vehicle. Mr. Cantrell then delivered the STD paperwork to
Petitioner’s home alter that day. Mr. Cantrell testified that during this visit Petitioner
did not report that his shoulder problem was from a work related accident.

Mr. Cantrell testified that he first learned on April 10, 2012 that Petitioner was
claiming a work injury. Mr. Cantrell then began completing the company
documentation for a work related injury. The documentation included EMPLOYEE
ACCIDENT/NEAR MISS EVALUATION REPORT (RX #15) and WITNESS/INJURED
INCIDENT REPORT (RX #16). RX #16 was completed by David Lewis.

Mr. Cantrell testified that he telephoned Petitioner by on April 12, 2012 in order
to get the information needed to complete the April 12, 2012 Employee’s Accident
Report (RX #15). The information contained on RX #15 was the information that was
provided him by Petitioner during their telephone conversation. Mr. Cantrell
documented Petitioner’s statement that it was a malfunction on the valve on truck
10062 on March 31, 2012 that caused the injury to his left shoulder.

Mr. Cantrell noted the discrepancy between the DVIRs, RX #13 and RX #14, and
Petitioner’s statement during the April 12 telephone conversation.

Mr. Cantrell testified that Petitioner did return to work for Respondent as a
service technician on May 26, 2012. Petitioner continued to perform all of his normal
job duties from this date through July 12, 2012. During this period of time Petitioner
did not ask for relief from any job assignments due to pain or problems involving his left
shoulder.
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Mr. Lewis was called to testify by Respondent. He testified that on March 31,
2012 he was employed by Respondent as a team lead. In this position he was familiar
with the rules regarding reporting a work related injury in effect on that date. Mr. Lewis
testified that the rules required all work related injuries to be immediately reported to
the team leader or supervisor. Once an employee reported a work related injury it was
incumbent upon the team leader or the supervisor to complete the Employee Accident
Report; Supervisor’s Accident Report; and Supervisor’s Incident Report completed.

Mr. Lewis was the team leader for Petitioner on March 31, 2012. As the team lead
he would have been one of the individuals to whom Petitioner could have reported a
work related accident. He testified that Petitioner did not report a work related accident
to him on March 31, 2012.

Mr. Lewis worked with Petitioner from March 31 through April 6, 2012. During
that time Petitioner performed all of the normal job duties of a locomotive technician.
At no time during the period from March 31 through April 6, 2012 did Petitioner report
a work related injury involving his left shoulder to Mr. Lewis. At no time did he beg off
any job assignments due to pain or problems involving his left shoulder.

On April 8, 2012 Mr. Lewis was contacted by operations manager Kevin Cantrell,
who stated that Petitioner would be out of work. The next day, April g, Mr. Lewis
contacted Petitioner. At that time Petitioner stated that his shoulder was sore. Mr.
Lewis asked Petitioner if he had hurt himself at work and whether it was a work related
injury. Petitioner stated that the condition in his left shoulder was not due to a work
related injury.

Mr. Lewis learned later that Petitioner was claiming that the condition in his left
shoulder was due to a work related injury. Mr. Lewis then began completing the
required documents including the Injured Incident Report (RX #16).

Petitioner returned to work on May 26, 2012 and continued working for the
respondent through July 12, 2012. During this time Mr. Lewis worked with him and at
no time did Petitioner complain of any pain or problems involving his left shoulder, He
was able to and did perform all of the normal employment activities of a locomotive
service technician for the respondent during the aforesaid period of time.

Christian Jostlein

On July 27, 2010 Mr. Jostlein was employed with Respondent as the safety
manager/director. In this position he was familiar with the rules for reporting work
related injuries. The rule required all employees to immediately report a work related
injury to their supervisor. Once a work related accident was reported, it was incumbent
upon the team leader and supervisor to have the employee complete the Employee
Accident Report and for the supervisor and operations manager to complete a
Supervisor’s Accident Report and a Supervisor’s Incident Report.
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Mr. Jostlein testified that he was contacted by operations manager Kevin Cantrell
by telephone on April 7, 2012. The telephone conversation was only between Mr.
Cantrell and Mr. Jostlein. During that conversation Mr. Cantrell stated that Petitioner
was off work due to a health issue and that the condition was not work related. Mr.
Cantrell stated that he wished to set up a conference call with Petitioner so that Mr.
Jostlein could confirm Petitioner’s report that his medical condition was not work
related. Mr. Jostlein agreed to participate in the conference call.

Later on April 7, 2012 there was a telephone conference call between Petitioner,
Mr. Cantrell, and Mr. Jostlein. Mr. Jostlein testified that Mr. Cantrell asked Petitioner if
the condition in his shoulder was due to a work related injury, and in response
Petitioner stated that it was not. Mr. Cantrell then asked Petitioner if he had sought
medical care for his shoulder and if so, what had he told his doctor regarding the
condition in his shoulder. Petitioner responded that he told his doctor that it was not
work related.

Mr. Cantrell then stressed the importance to Petitioner of specifying whether it
was work related or not work related due to the different type of paperwork that had to
be completed by Mr. Cantrell. Once again, Petitioner stated that the condition was not
work related. At that point in time Mr. Cantrell then outlined the short term disability
policy in effect with Respondent and asked whether Petitioner would like to pursue STD
benefits. Mr. Jostlein testified that Petitioner was “very positive” about pursuing STD
benefits. )

At the conclusion of the conference call Mr. Jostlein testified that he directly
asked Petitioner if the condition in his shoulder was due to a work related injury.
Petitioner again said that condition was not due to a work related injury.

Petitioner did not move to offer rebuttal testimony after Respondent rested with
its witnesses.

Dr. Nikhil Verma (RX #8)

The evidence deposition of Dr. Nikhil Verma on March 4, 2015 was admitted in
evidence as Respondent’s Exhibit #8.

Dr. Verma is a board certified orthopedic surgeon. In addition, Dr. Verma is
certified in conducting AMA Impairment Evaluations and providing AMA Impairment
Ratings. Dr. Verma examined Petitioner’s left shoulder pursuant o §12 of the Act on
September 13, 2013. In addition to his examination of Petitioner Dr. Verma reviewed
various medical records of Petitioner: Dr. Kash, MacNeal Memorial Hospital, and Dr.
Hejna. Dr. Verma also reviewed x-rays and the MRI arthrogram. He prepared a report
on September 13 which was offered in evidence without objection at the time of the
deposition. The report was not attached to the deposition transcript.

Petitioner gave a history thathisshoulder injury occurred when he was lifting a
heavy sand pipe. It was required to lift the pipe overhead. He felt a shoulder pain
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during this maneuver which increased over 4-5 days. Petitioner reported that he had
been recommended to have surgery on the left shoulder. At the examination Petitioner
complained of continued pain in the left shoulder and in the neck. On examination he
had a full range of motion but complained of pain over the biceps and anterior shoulder.
Dr. Verma noted mild weakness but also noted the absence of atrophy. On review of the
MRI study of April 16, 2012 Dr, Verma found normal age-related changes in the rotator
cuff and with the acromioclavicular joint. Essentially he found arthritis. He found no
evidence of a labral tear or degeneration.

Dr. Verma noted that Dr. Hejna had released Petitioner to return to work on May
22, 2012. Dr. Verma found that petitioner had attained MMI. His final diagnosis was
biceps tenosynovitis resulting in a 3% impairment of the upper extremity. Dr. Verma
took note of petitioner's lack of active medical care for more than one year in a coming
to his opinions.

CONCLUSIONS OF LAW

C: Did an accident occur that arose out of and in the course of Petitioner’s employment
by Respondent?

The Arbitrator finds that Petitioner failed to prove that he sustained and
accidental injury that arose out of and in the course of his employment by Respondent.

Petitioner’s credibility as a witness was highly questionable. He readily admitted
that his memory “was not the best”. Petitioner’s medical records demonstrate that he
was also a poor historian; such as reported to Dr. Kash on April 6 that he had been in the
ER “yesterday”, when it was actually 2 days before on April 4. He repeatedly refreshed
his memory with reference to a diary he maintained.

Petitioner’s medical records from Dr. Hejna, Dr. Kash, and MacNeal Memorial
Hospital following the claimed injury on March 31, 2012 do not document that
Petitioner reported that he injured his left shoulder while at work. The only record of
Petitioner’s report that he injured his left shoulder at work was in Dr. Edginton’s April 6,
2012 Letter of Medical Necessity “To Whom It May Concern” letter. This letter was
clearly written for purposes of litigation and was therefore disregarded by the Arbitrator.

Petitioner did not check the “Work Comp” box on the Midwest Medicorp
registration form. Further, Petitioner marked “no” in response to a question if he had
had an x-ray, CT scan, or MRI in the previous 28 days. The records of MacNeal
Memorial Hospital (RX #1) and Petitioner’s direct testimony confirmed that he had
been x-r