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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. ‘:I Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ second Injury Fund (§8(e)18)
D PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Roberto Rodriguez,
Petitioner,

VS, NO: 15 WC 16678

The Lombard Company,

Respundent, 18IWCC0668

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of temporary total
disability, causal connection, medical, prospective medical, penalties, fees and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 16, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a wriiten request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
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1 ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

RODRIGUEZ, ROBERTO Case# 15WC016678
Employee/Pelitioner

THE LOMBARD COMPANY
Employer/Respondent

18IWCC06E68

On 3/16/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.85% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shal]
not accrue.

A copy of this decision is mailed to the following parties:

5317 CASTANEDA LAW OFFICE
JOHN J CASTANEDA

514 W STATE ST SUITE 210
GENEVA, IL 60134

0560 WIEDNER & McAULIFFE |LTD
CANDICE E DREW

ONE N FRANKLIN ST SUITE 1300
CHICAGO, IL 60806
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STATE OF ILLINOIS ) D Injured Workers' Benefit Fund (54(d)
JSS. [] Rate Adjustment Fund (§8(g)
COUNTY OF COOK ) (] second tnjury Fund (53¢e)18)
Lv{ None of the nbove

ILLINOIS WORKERS®’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Roberto Rodriguez Case # 15 WC 016678
Employce/Petitioner
v.
Tte Lombard Company 181WCC0668

An Application for Adjustment of Claim was filed in this matter, and 2 Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of
Chicago, on December 14, 2017. After reviewing all of the evidence presented, the Asbitrator hereby
mekes findings on the disputed issues checked below, and attaches those findings to this document.

DiSPUTED JSSUES

A, D Was Respondent operating under and subject to the [llinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. [] Wes timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. |:| What were Petitioner'’s eamnings?

H. D What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
JTPD (] Maintenance TTD

M. P\ Should penalties or fees be imposed upon Respondent?
N, D Is Respondent due any credit?
0. I:l Other

{CArbDeci9fb} 2/f0° 1003V, Randolph Sireet #8-200 Chicago, IL 60607 31208146611  Tollfree 866/352-3033  Web site: www.hweeil gov
Downstate offices: Collinsville 618/146-3450 Peoria 309/571-3019  Rockford 81519877292 Springfield 217/785.7084
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FINDINGS 18_{3‘? {JCﬁses

On the date of accident, 4/13/15, Respondent was operating under and subject to the provisions of the Act.
On this date, an empioyee-empioyer relativuship #id crist betwesn Petitioner and Respondent.

On this date, Pefitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to the accident.

in the year preceding the injury, Petitioner earmed $57,025.80; the average weekly wage was $1,096.65.
On the date of accident, Petitioner was 43 years of age, married with 3 dependent children.

Respondent /as not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be giver a creditof $ 8 for TTD, $ 0 for TPD, 5 0 for maintenance, and $ 0 for other benefits,
for a total credit of 5 &,

Respondent is entitled to a credit of 50 under Section 8(j) of the Act.
ORDER

Petitioner reached MMI for the April 13, 2015 injuries as of July 15, 2015 and, therefore, no medical bills are
awarded for treatment rendered after July 15, 2015.

Respondent shall pay Petitioner medical expenses of $793.00, in accordance with Sections 8(a) and 8.2 of the
Act, as is set forth below.

Petitioner’s claim for prospective medical care and TID benefits is denied.
Petitionet’s claim for penalties and fees is denied.

In no instance shall this award be u bar to subscquent hearing and determination of an additional amount of
medicat benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING AppEALS Unless a pariy filesa Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Comimission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

March 15, 2018

ure of Arbitrffor Date

v

MAR 16 2018
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FINDINGS OF FACT

Petitioner testified via a Spanish/English interpreter.

Petitioner was employed by Respondent as a foreman/laborer. He has been so employed since 1995.
Petitioner was 45 years old on the claimed date of accident.

The Parties stipulated that Petitioner sustained accidental injuries which arose out of and in the course of
his employment by Respondent on April 13, 2015. Petitioner testified he was picking up a heavy form (weighing
70 to 80 pounds), pulled it two feet, and then felt pain in his back and knees. Petitioner continued working for
the remainder of his shift. At the end of his shift, his lower back was hurting,

The following day, Petitioner returned to work. He worked the entire day, although he noticed that he
could not walk properly. He had low back pain. He was bent forward. He had decreased ability to do work, It
was hard to bend forward. Petitioner’s supervisor sent him to the work clinic, WorkRight Occupational Health.
On April 14, 2015, the physical examination revealed full range of motion of the lumbar spine, and Petitioner
was diagnosed with a Jumbar strain. He was advised to take over-the-counter medication and apply heat.
Petitioner was released to return to work at full duty. (PX 1) Petitioner testified that he did indeed return to his
full duty position. Petitioner returned to WorkRight Occupationel Health on April 17, 2015, He complained of
low back and right leg pain when walking. He stated he was working regular duty. On Apxil 24, 2015, Petitioner
stated he was doing better and was still working regular duty. He continued to be diagnosed with a lumbar strain
and the treatment protocol remained the same. PX1

Petitioner continued working regular duty. Petitioner felt that the WorkRj ght treatment was not helping
him.

On June 3, 2015, Petitioner presented to Dr. Kemn Singh, an erthopedic surgeon at Midwest Orthopaedics
at Rush. Petitioner testified that an interpreter was present at his appointments with Dr. Singh. Petitioner
complained of back pain on the left side. The physical examination was normal and revealed a negative straight
leg mise bilaterally. Dr. Singh diagnosed a lumbar muscular strain and ordered four weeks of physical therapy.
Petitioner was released to return to work at full duty. (PX 2)

Petitioner returned to Dr. Singh on July 13, 2015, with persistent low back pain, this time greater on the
right than the left side. Physical examination was norrmal, and Dr. Singh’s diegnosis remained lumbar muscular
strain. Dr, Singh referred Petitioner for a lumbar spine MRI. Petitioner was prescribed Flexeril and released to
full duty work. (PX 2)

A lumbar spine MRI was completed on July 13, 2015. The impression was degenerative disc changes at
L3-L4 and L4-L35, causing mild spinal canal and mild bilateral foraminal narrowing. There was no significant
spinal canal or foraminal stenosis at other levels. The body of the MRI report indicates there was a mild disc bulge
at L3-L4 causing bilateral foraminal stenosis and a small left foraminal annular tear, At L4-L35, no annular tear
was noted. At L5-31, a minimal disc bulge was noted with no significant spinal canal or foraminal stenosis. No
annular tear was noted. (PX 2)

Petitioner followed up with Dr. Singh on July 15, 2015 to review the lumbar spine MRI. Petitioner advised
he was working full duty without restrictions. Dr. Singh opined the lumbar spine MRI showed mild spondylosis
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and no stenosis.; Dr. Singh g_liughosed a lumbar muscular strain and Jumbar spondylosis. Dr. Singh opined
Petitioner was at maximum medical improvement (“*MMI") and was able to retum to work full duty with no
restrictions. Dr. Singh’s hand-written ROS document of July 15, 2015 shows that he saw the patient with the
MRL Dr. Singh thought that the MRI was without sieaosis and showea mild spondylosis. The diagnosis was
LMS (lumbar muscular strain). TX: (treatment) was 1.} RTW wio restrictions and 2.) At MMI. The following is
tined out: 1. 2 — 4 weeks W/C (work conditioning); 2. off?. The Arbitrator declines to find an evil motive in
this line out. The inference to be taken is that Dr. Singh perhaps considered the lined out options, but after
reviewing the benign MRI and considering the patient’s complaints and the benign physical and neurologic
exnms, relensed the Petitioner from care. (PX2)

Respondent referred Petitioner for a §12 exam with Dr. Steven Mash, an orthopedic surgeon, on July 15,
2015. An interpreter was present. Petitioner reported he was working without restrictions and had no radicular
symptoms. Petitioner testified that he did not recall telling Dr. Mash that he had no leg symptoms. Upon physical
examination, Petitioner reported discomfort at the lumbesacral level. The remainder of the physical examination
was normal and consistent with the results of the examination by Dr. Singh on the same day. Dr. Mash diagnosed
recovering low back syndrome. Dr. Mash opined Petitioner was able to continue working full duty. Dr. Mash
wanted to review the recent lumbar spine MRI as well as additional medical records prior to commenting on
MMI. Dr. Mash noted that Petitioner appeared to have subjective complaints without further objective findings.
®RX 1)

Dr. Mash authored a Section 12 addendum on August 20, 2015. Dr. Mash reviewed the report of the
lumbar spine MRI of July 13, 2015. He opined the findings were consistent with Petitioner's age of 45 years,
with some degenerative changes in the lumbar spine. Dr. Mash opined Petitioner was at MMI and needed no
further treatment. Dr. Mash opined Petitioner was able to continue working fufl duty without restrictions. (RX
2)

On direct examination, Petitioner testified that following the IME with Dr. Mash and his release from care
by Dr. Singh, he continued to work and was performing all of his job duties. He testified that he did not seek
treatment again until December 2015. He testified that he continued to have pain in his back. He was taking 5
Advils every 4 hours, every day. His symptoms were getting worse.

Petitioner presented to a chiropractor at La Clinica for treatment on December !, 2015, Petitioner noticed
this.entity when driving by and saw that they spoke Spanish there._Because of this, Petitioner thought that he
could express himself well. Petitioner advised that his back pain improved with the prior therapy, but that he
had ongoing back pain. It was recommended that he continue with chiropractic care, which he did throughout
the remainder of December 2015. Treatment at La Clinica continued through June 16, 2017 (averaging 10
sessions 2 month from December of 2015 through January of 2017 and 2 sessions per month from February 2017
through June 2017). (PX 3)

Petitioner testified that his treatment at La Clinica consisted of him laying down and moving his legs to
each side with his knees towards his stomach, He also underwent ultrasound therapy, electrical stimulation and
used hot and cold packs, Petitioner testified that his pain would retum two to three hours after his therapy sessions.
Petitioner was given work restrictions from Dr, Zaragoza of 15 pounds lifting and to rest when appropriate. Per
Petitioner, he remained on the same job and was able to work within these restrictions.

Petitioner presented to Dr. Allen Kao of the Pain Center of Mlinois on December 16, 2015, Petitioner
complained of low back pain with pain into his bilateral legs. Physical examination revealed tenderness to
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palpation over the left lower lumbar facet joint areas with limited range of motion. Petitioner had positive straight
leg raise testing on the left side. The assessment was low back pain and bilateral leg pain, greater on the lefi side,
Dr. Kao recommended an updated lumbar spine MRE, EMG/NCYV testing, and physical therapy. Petitioner was
released to return to work light duty and was prescribed medication. (PX 6)

A lumbar spine MRI of December 26, 2015 showed spondylotic changes with disc bulging and annular
tearing from L3-L4 through L5-S1. There was no stenosis. The body of the MRI report provides there was a
broad based disc bulge at L3-L4, with a focal annular tear on the left. At L4-L5, there was broad based disc bulge
with a focal annular tear on the right side. AtL5-S1, there was 2 broad based disc bulge with bilateral paracentral
annular tears. (PX 9)

An EMG/NCYV study was completed on J anuary 7, 2016. There was possible evidence of nondenervative
left S1 radiculopathy, and clinical correlation was recommended. Otherwise, the study was normal. (PX9)

Petitioner continued with chiropractic care at La Clinica through January 2016, (PX 3)

On January 20, 2016, Petitioner saw Dr. Intessar Hussain of the Pain Center of Illinois. Petitioner
compleined of persistent pain in his low back, radiating to his bilateral buttocks and down the left greater than
right thigh to his foot. He had nominal improvement with therapy. Dr. Hussain noted the findings of the recent
lumbar MRI and EMG/NCV study. The EMG finding of mildly attenuated left S1 reflex may indicate early S1
tadicular involvement. The assessment was lumbar radiculopathy and intervertebral disc displacement in the
lumbar region. Dr. Hussain recommended a lumbar epidural steroid injection on the left at the L4-L5 and L5-51
levels, (PX 6)

Petitioner’s chiropractic treatment continued at La Clinica through February 2016. (PX 3) Petitioner
testified that he stopped working on February 17, 2016, as he was laid off.

Petitioner came under the care of Dr. Kevin Koutsky of Elmhurst Orthopaedics on February 29, 2016.
Petitioner testified that an interpreter was preseat at his appointments with Dr. Koutsky. Petitioner reported low
back pain radiating down both lower extremities, left greater than right, with some numbness and tingling. Dr.
Koutsky reviewed the lumbar spine MRI, noting a central to left paracentral disc protrusion/annular tear at L3-
L4, a right central to peracentral disc protrusion/annular tear at L4-L5, and bilaterat protrusions/annular tears at
L5-51. Dr. Koutsky recommended additional therapy, an epidural steroid injection, and prescription medication.
Dr. Koutsky also administered trigger point injections to the bilateral paralumbar muscles. Petitioner was given
a 10 pound work restriction. (PX 4)

Petitioner continued to receive treatment at La Clinica and saw Dr. Koutsky again on April 4, 2016.
Petitioner presented with disabling back pain. The assessment was bilateral L4-L5 and [.5-S1 radiculopathy.
They were awaiting authorization of an epidural injection and Petitioner was authorized off of work. Dr. Koutsky
prescribed medication and recommended therapy. (PX 3,4)

Respondent set up another §12 examination by Dr. Mash on April 11, 2016. Dr. Mash noted that he
previously reviewed an MRI study of July 13, 2015, which was consistent with some degenerative disk disease
at L3-L4 and L4-L5, causing mild spinal canal and mild bilateral foraminal narrowing, Dr. Mash believed the
findings were age-appropriate. Dr. Mash noted that Petitioner was subsequently released to return to work by Dr,
Singh. Petitioner reported to Dr. Mash that his condition had worsened and he had begun treating with Dr.
Koutsky and underwent another lumbar MRI. He was currently off of work. Dr. Mash noted that the EMG/NCS
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study was equivocal. Dr. Mash reviewed several medical records and completed a physical examination of
Petitioner. Dr. Mash’s assessment was degenerative low back syndrome. He opined that Petitioner’s treatment
was reasonable, but was not related to the work accident of April 13, 2015, Dr. Mash noted that based on the
medical records, Petitioner's condition improved through mid-summer oIS iashloy nealhingus  Gonsts
current condition was the result of chronology of aging and degenerative disc disease. Petitioner had reached
MMI for the work accident. Dr. Mash explained that although Petitioner may require further treatment, this was
for an underlying degenerative condition and not the work accident of April 13, 2015. (RX 3)

Petitioner next saw Dr. Koutsky on Ma e 13, 2016, Petitioner was still awaiting approval of

the epidural steroid injection. The assessment was bilateral L4-L5 and L5-S1 radiculopathy. Petitioner was to
continue his treatment at La Clinica and take pain medication. He underwent trigger point injections an June 13,
2016 and was released to work with a 15 pound lifting restriction. {(FX 4)

Petitioner testified that he returned to work for Respondent in a light duty capacity on June 15, 2016. He
testified that he continued to work light duty until July 28, 2017, when he was laid off. Petitioner seeks TITD
from 2/18/2016 through 6/14/2016 and 7/29/2017 to the date of trial.

Dr. Hussain reexamined Petitioner on June 15, 2016. Petitioner continued to report low back and bilateral
leg pain. Dr. Hussain noted Petitioner had undergone extensive therapy and was now being recommended for an
epidural steroid injection. The assessment was lumbar radiculopathy with intervertebral disc displacement in the
jumbar region. Dr. Hussain recommended a {umbar epidural steroid injection at the LA-L5 and L5 -S1 levels.

(PX 6)

On July 8, 2016, Dr. Neema Bayraa administered an epidurat steroid injection at L4-L5 and L5-S1. (PX
7) In the interim, Petitioner continued to receive therapy at La Clinica, with little improvement. (PX 3)

Petitioner returned to Dr. Koutsky on July 18, 2016. He reported an increase in nerve pain on the left
side. Petitioner related minimal improvement with the epidural steroid injection. A second injection was pending.
Petitioner was working light duty, and Dr. Koutsky recommended additional therapy and pain medication. Dr.
Koutsky administered trigger point injections. (PX 4)

Dr. Koutsky authored a narrative report on July i8, 2016, at the request of Petitioner’s attomey. Thc
repot-states-that Petitioner-had been a patient-since February of 2016, Petitioner’s primary. complaint was-low
back pain radiating down both legs, greater on the left side, with some numbness and tingling. Petitioner advised
that his symptoms began after the April 13, 2015 work injury. Dr. Koulsky noted that Petitioner had positive left-
sided straight leg raise testing. He further noted that the lumbar spine MRI of February 26, 2015 showed disc
hemiations/annular tears from L3-L4 through L3-81. Petitioner had undergone an EMG, which was consistent
with S1 radiculopathy, and consistent with the MRI pathology and disc herniation. Petitioner had limited
improvement with an injection and was still undergoing physical therapy. (PX 4)

Dr. Koutsky opined that Petitioner was a reasonable candidate for a lumbar decompression and possible
stabilization with instrumentation. Dr. Koutsky opined Petitioner was currently released to light duty work. Dr.
Koutsky opined that, to a reasonable degree of medical and surgical certainty, Petitioner’s lumbar radiculopathy
and low back pain were related to the work injury of April 13, 2015. (PX 4)

Dr. Hussain reexamined Petitioner on July 25, 2016. Petitioner related 50% improvement with the first
steroid injection. (PX 6) However, his symptoms persisted. On August 8, 2016, Dr. Hussain administered a
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second epidural steroid injection on the left side at L4-L5 and L5-S1. (PX7) In the interim, Petitioner's therapy
at La Clinica continued with minimal improvement. (PX 3)

At Petitioner’s appointment with Dr. Koutsky on August 22, 2016, he related minimal long term relief
with the steroid injections. He was working with a 15 pound lifting restriction. The assessment was bilateral Ld-
L5 and L5-S1 radiculopathy. Dr. Koutsky recornmended pain management and additional therapy. If Petitioner’s
pain continued, they would discuss surgery at the next visit. Dr. Koutsky administered trigger point injections.
(PX4)

On August 29, 2016, Petitioner advised Dr. Hussain he had no relief with the second steroid injection.
(PX 6) Petitioner next saw Dr. Koutsky on September 26, 2016, and reported continued pain despite the injection
and therapy. Dr. Koutsky noted Petitioner had exhausted physical therapy and would not be recommended for
an additional injection. Dr. Koutsky opined Petitioner had disc protrusions/annular tears at L4-L5 and L5-S1,
contributing to lateral recess stenosis. Dr. Koutsky discussed the possibility of a decompression and fusion.
Petitioner was released with a 15 pound lifting restriction. Petitioner was referred to Dr. Geoffrey Dixon for a
neurosurgical opinion. Dr. Koutsky administered trigger point injections. (PX 4)

Dr. Dixon evaluated Petitioner on October 6, 2016. The work accident was noted. Dr. Dixon opined
Petitioner’s pain was refractory to therapy, injections and medication. Dr. Dixon noted the MRI of December 26,
2015 showed diffuse spondylosis with a broad based disc herniation at L4-L5 and L35-S1, with annular tears
causing bilateral lateral recess stenosis and forsminal nerve root compression. Dr. Dixon discussed surgery, to
include a fusion at L5-S1. Petitioner wanted to proceed. (PX 5)

Petitioner returned to Dr, Koutsky on November 7,2016. He was still undergoing treatment at La Clinica
with pain complaints at 7-9/10. Petitioner had seen Dr. Dixon, who agreed he was a candidate for a lumbar fusion.
Pelitioner was released to work with a 10 pound lifting restriction and a 10 hour workday. Petitioner saw Dr.
Koutsky on December 12, 2016 and January 16, 2017, He continued to be symptomatic and they were awaiting
approval of surgery. (PX 4)

Dr. Koutsky's deposition was completed on February 2, 2017, (PX 9) On direct examination, Dr. Koutsky
provided testimony based on his treating medical records. Dr. Koutsky clarified that the lumbar spine MRI he
reviewed was from December 26, 2015, and not February 26, 2015. Dr. Koutsky testified that the lumbar MRI
of December 26, 2015 showed a left sided disc protrusion at L3-L4, a right paracentral protrusion with annular
tear at L4-L5 and a central protrusion with annular tear at L.5-S1. Dr. Koutsky testified that it was his opinion the
findings on the MRI were related to the work accident, (PX9)

On direct examination, Dr. Koutsky testified that he initially recommended epidural injections to treat
Petitioner’s back pain, Dr. Koutsky testified that physical therapy was not improving Petitioner's condition, but
it was the only treatment that was being authorized. Dr. Koutsky testified that he authored a report on July 18,
2016, wherein he opined that Petitioner’s condition in his back was related to the work accident. Dr. Koutsky
testified that although he knew Petitioner had been sent for a Section {2 examination, he never reviewed the
reports. Dr. Koutsky testified that Petitioner needed a fusion at L5-81, but also had stenosis at £4-L5. (PX 9)

On cross-examination, Dr. Koutsky admitted that he did not see Petitioner until February 29, 2016 (10 %
months after the work accident). He testified that he did not review any medical records prior to February 29,
2016, with the exception of the December 26, 2015 lumbar MRI. He testified that he did not review any of the
medical records from Petitioner’s prior treating physicians, and had not reviewed any of the Section 12 reports
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prepared by Dr. Mash. Dr. Koutsky estified that although it would be helpful to review the complete medical
records in rendering his opinions to a reasonable degree of medical and surgical certainty, he was comfortable
doing so with the information he had been provided. Dr. Koutsky testified that it was possibie his opinions could
change if he reviewed prior medical records. It was possibie that an MRI completed 1n July 2013 wouid provide
a more accurate depiction of Petitioner’s work injuries than an MRI taken eight months after the work incident.
Finally, Dr. Koutsky testified that the findings on the lumbar MRI could be degenerative in nature. (PX 9)

Petitioner continued to see Dr. Koutsky monthly, on February 22, March 23, and April 24, 2017.

_&mﬂmsmmumgmempuummlmmﬁngﬂMva continued to

believe Petitioner was a surgical candidate. On April 24, 2017, Dr. Koutsky recommended an updated lumbar
spine MRIL. (PX 4)

Petitioner was seen by Dr. Mash for a third §12 examination on May 11, 2017. Dr. Mash noted he had
seen Petitioner on several prior occasions, and that an interpreter was present. Dr. Mash noted that since his prior
examination, Petitioner had been working light duty, and was still freating with Dr. Koutsky and at La Clinica.
Pctitioner complained of pain in the low back with occasional radicular symptomatology. Physical examination
was unchanged from the prior appointment on April 11, 2016. After reviewing several medical records, Dr.
Mash diagnosed degenerative low back syndrome. Dr. Mash noted there was a significant discrepancy in straight
leg raising between the seated and supine position, which would suggest Petitioner may be exaggerating his
complaints. Nevertheless, Dr. Mash opined that while Petitioner may be a candidate for & lumbar fusion, this
treatnent was not related to the work accident. Dr. Mash explained that Petitioner improved after his release
from care by Dr. Singh, and only later developed ongoing difficulty. This suggested that Petitioner’s condition
was degenerative in nature. Dr. Mash opined Petitioner attained MMI for the work accident as of July 15, 2015,
and that any ongoing work restrictions or treatment was related to his degenerative back condition. (RX 4}

A third lumbar spine MRI was completed on May 13, 2017, and showed mild foraminal stenosis with
left foraminal fissure at L3-4, mild foraminal and central canal stenosis at L4-L5, and mild foraminal stenosis at
L5-S1 with stable spondylitic changes. The body of the report provides there was a disc bulge and focal annular
tear on the left at L3-L4. There was a disc bulge and annular tear on the right at L4-L5 with mild stenosis. There
was a disc bulge and bilateral annular tears at L5-51 with no stenosis. (PX 4)

Dr. Koutsky reviewed the recent lumbar MRI on May 25, 2017. Petitioner was still undergoing therapy
at-T-1 Clinfea—Dr-Koutsky’s-assessment was L4-L5 and L5-31 radiculopathy. - Dr-—Koutsky-continued to
recommend a decompression and fusion, and Petitioner was released with work restrictions. Petitioner was to
continue with therapy. (PX 4)

Petitioner saw Dr. Koutsky on June 29, August 3, September 7, and October 12,2017. Petitioner was still
undergoing therapy at La Clinica and complaining of pain. Dr. Koutsky’s treatment recommendations remained
the same. (P x4)

Petitioner’s last visit at La Clinica was on November 8, 2017 (PX 3), and his last appointment with Dr.
Koutsky was on November 16, 2017. Petitioner still had back pain into his lower extremities. He was taking
medication ns needed and Dr. Koutsky released Petitioner with a 10 pound lifting restriction. Dr. Koutsky
continued to recommend surgery. (PX 4)

At trial, Petitioner testified that he still has low back pain, which he rated 7/10. He was taking over-the-
counter anti-inflammatory medication. He was performing home exercises, which he described as laying on the
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floor, bending his knees, and bringing them to his chest. Petitioner testified that he had difficulty sleeping and
pain with bending. He testified that during the five month gap in treatment in 2015, he continued working for
Respondent but was not performing his full job due to pain. Petitioner wants to coatinue with therapy. He wants
to undergo the surgery that Dr, Koutsky recommends, because Dr. Koutsky says that the pain will get better. He
wanls to get back to work. Petitioner takes 800 mg of Ibuprofen every 4 hours. He uses a cane that Dr. Zaragoza
had recommended (Petitioner answered the question about the cane with a “yah” response). He does exercises at
home. He has difficulty sleeping. He wears a back belt all day. He has difficulty putting his shoes and socks on.
He has difficuity bending,

Petitioner testified that he had not felt the same back pain prior to the lifting event on April 13, 2015. He
had not received medical treatment for his back hefore this incident. Petitioner did not suffer any subsequent
injuries to his low back.

CONCLUSIONS OF LAW
The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below,

To obtain compensation under the Act, petitioner has the burden of proving, by a preponderance of the
evidence, all of the elements of his claim (O Dette v. Industrial Commission, 79 IlI.2d 249, 253 (1980)),
including that there is some causal relationship between his employment and his injury. Caterpillar Tractor

Company v. Industrial Commjssion, 129 01.2d 32, 63 (1989) To be compensable under the Act, an injury need
only be a cause of an employee’s condition of ill-being, not the sole or primary causative factor. Sisbrg, Inc. v.

Industrial Comm’n, 207 111.2d 193, 205 (2003)

Decisions of the Arbitrator shall be based exclusively on evidence in the record of proceeding and
material that has been officially noticed. 820 ILCS 305/1.1 (e)

F. Is Petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator finds that Petitioner’s current condition of ill-being regarding his low back is not causally
related to the work injury of April 13, 2015, The Arbitrator finds the opinions of Dr. Singh and Dr. Mash more
persuasive than those of Dr. Koutsky in this case and finds that Petitioner reached MMI from the work accident
or July 15, 2015, when he was released from care by Dr. Singh.

When Petitioner began treating with Dr. Singh on June 3, 2015, the physical examination revealed
negative straight leg raise testing bilaterally and was mostly benign with 5/5 strength and equal and brisk reflexes,
After Petitioner underwent therapy and having viewed the lumbar spine MRI, Dr. Singh deemed Petitioner at
MM and discharged him to full duty on July 15, 2015, with no recontmended further treatment. Dr. Singhisa
back surgeon and if Petitioner had symptoms consistent with a surgical lesion, Dr. Singh would have offered
further treatment.

Dr. Mash’s examination of Petitioner on July 15, 2015 was consistent with Dr. Singh’s exam of the same
day. While Dr. Mash only reviewed the report regarding the July 13, 2015 MR that Dr. Singh reviewed, he
concurred that it was unremarkable, Importantly, Dr. Koutsky did not review the J uly 13, 2015 MRI and did not
review the prior medical records. Dr. Koutsky’s causal connection opinion is, therefore, found to be not
persuasive,
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It is also noted that Petitioner did not seek additional treatment for approximately five months after he
was released from care by Dr. Singh. He continued to work at his regular job during this time (indeed Petitioner
continued to work at his regular job until February of 2016, some 10 months after the accident). This persuades
the Arbitrator that Dr. Singh’s diagnosis of resolved iumbar muscuiar strainis coreeci.

A causal connection between the accident and Petitioner’s condition of ili-being regarding his low back
as of July 15, 2015 (resolved lumbar muscular strain, with no work restrictions and no further recommendations
for medical care, as opined by Dr. Singh) has been established.

J. Were the medical services inat were rovided to Petitioner reasonable and necessor
paid all appropriate charges for all reasonable and necessary medical services?

7 Has Resnondent

Given the Arbitrator’s finding above regarding causation, the Arbitrator finds that Respondent is liable
for medical bills for ireatment rendered to Petitioner from April 13, 2015 through july 15, 2015, pursuant to §8(a}
and the Fee Schedule/Section 8.2 of the Act. The awarded bills are:

e Midwest Orthopaedics at Rush - $748.00
s WorkRight Occupational Health - $245.00
TOTAL: $793.00
Respondent is entitled to a credit for all awarded biils that it has paid.

The Aibitrator finds that all other claimed bills are not causally related to the accident and that Respondent
i3 not liable for same.

K. Is Petitioner entitled to any praspective medical care?

Given the Arbitrator's finding above regarding causation, the Arbitrator finds that Petitioner is not
entitled to prospective medical care.

L. What temporary benefits are in dispute?

s tlig-Azbitrator hus found that Petitioner wasat MM for his injuries as-of July 1572015, the Arbitrator
finds that Petitioner is not entitled to any TTD benefits.

M. Should penalties or fees be imposed upon Respondent?
The Arbitrator finds that penaities and fees should not be imposed on Respondent and denies Petitioner’s

Petition for Pennlties and Fees. The Arbitrator finds that Respondent did not act unreasonably or in a vexatious
manner in disputing Petitioner’s treatment after July 15, 2015.

10
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STATE OF ILLINOIS ) Affirm and adopt (no changes) |:| Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes l:l Rate Adjustment Fund {§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
I:l Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Hugo Gonzalez,
Petitioner,

Vs, NO: 16 WC 22702

181WCC0669

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all parties, the
Commission, after considering the issues of accident, temporary total disability, causal connection, medical,
prospective medical and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

iT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed
March 21, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner interest
under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for all
amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

Nov 1 - 2018 Qwﬂ f W
DATED:

0122518 David L. Gore
DLG/mw

045 2 O?, :

DeborahSimpsgn

. Tl

Stephen Mathis




p ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

GONZALEZ, HUGO Case# 16WC022702
Employee/Petitioner

A& D LOGISTICS INC
Employer/Respondent

18IWCC0669

On 3/21/2018, an arbitration decision on this case was filed with the linois Workers' Compensation Commission in
Chicago, a copy of which is enclosed,

If the Commission reviews this award, interest of 1.95% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0533 ROSS TYRRELL LTD

JAMES E TYRRELL

111 W WASHINGTON ST SUITE 1120
CHICAGD, IL 60602

210  GANAN & SHAPIRO PC

AMY L TURNBAUGH
120 N LASALLE ST SUITE 1750
CHICAGO, IL 60602



I ERUR IS e ) [ injured Workers Benefit Fund (§4(d))

)SS. [] Rate Adjustment Fund (§3(g))
COUNTY OF COOK ) [_] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
HUGO GONZALEZ Case# 16 WC 22702
Employee/Petitioner
v Consolidated cases: n/a

A & D LOGISTICS, INC.

Employer/Respondent 1 8 I W C C 0 6 6 9

An Application for Adjustment of Claim was filed in this matter, and a Nofice of Hearing was mailed to each
party. The matter was heard by the Honorable DOUGLAS S. STEFFENSON, Arbitrator of the Commission,
in the city of CHICAGO, on JANUARY 23, 2018. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A. [:I Was Respondent operating under and subject to the Iilinois Workers’ Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. EI Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. IZ] Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. [_] What was Petitioner's age at the time of the accident?

L I:I What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
[ TPD [ Maintenance X TTD

M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. D Other

ICArbDeci9(b} 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwce.il.gov
Downstate offices: Collinsville 518/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084



FINDIINGS 1811WCCO669

On the date of accident, MARCH 17, 2016, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $34,612.39; the average weekly wage was $665.62.

On the date of accident, Petitioner was 46 years of age, single with 1 dependent child.

Respondent kas not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

As detailed in the attached memorandum discussing the Findings of Fact and Conclusions of Law:

The Petitioner failed both to prove that he sustained accidental injuries that arose out of and in
the course of his employment with the Respondent and that he provided timely notice of his
alleged accident to the Respondent. As such, the remaining issues are moot and the Petitioner’s
request benefits under the Act is denied.

RULES REGARDING APPEALS: Unless a party files a Petition Jor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

/ BT
MARCH 21, 2018

Signature of Arbitrator Date

MAR 21 2018

ICAbDec19(b)
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HUGO GONZALEZ v. A & D LOGISTICS, INC.

16 W(C 22702

FINDINGS OF FACT AND CONCLUSIONS OF LAWW

INTRODUCTION

This matter was tried before Arbitrator Steffenson on the Petitioner’'s Section 19(b)/8(a)
Petition on Jlanuary 23, 2018. The issues in dispute were accident, notice, causal connection,
TTD, and prospective medica! care. (Arbitrator’s Exhibit 1). The parties agreed to receipt of this
Arbitration Decision via e-mail and requested a written decision, including findings of fact and
conclusions of law, pursuant to Section 19(b). (Arbitrator’s Exhibit (hereinafter, AX) 1).

FINDINGS OF FACT

The Petitioner testified he worked for the Respondent five years before the claimed
date of accident of 3/17/16. His job was a truck driver, delivering Chinese restaurant food
supplies to different locations in Illinois and surrounding states. The Petitioner testified his job
required him to report to the Respondent’s location in the morning and obtain his route
instructions for the day from the dispatcher. After checking the truck, which was already
loaded with his assigned delivery product, the Petitioner would proceed to the designated
routes. He reported some days the loads were lighter and some were heavier, depending on
the locations and orders. Once he arrived at a location, the Petitioner would remove a ramp
stored under the truck and then use a two-wheel dolly to unload product to the customer’s
location. He stated the trucks also came equipped with two (2) dollies for use.

The Petitioner testified his delivery route on March 17, 2016 consisted of twelve
different locations, several in Michigan. (Petitioner’s Exhibit 3). He reported one of these
locations was at Asian Gourmet, the third delivery spot of the day. The Petitioner stated he had
set the ramp and had begun unloading product. As he was on the ramp with a load of product,
a wheel came off the dolly and, the next thing he knew, he was flying in the air, falling
approximately four feet off the side of the ramp, landing on asphalt on his left knee before
coming to rest on the ground on his side. The Petitioner testified he had complained about the
dolly to his boss on March 8, 2016, that the Respondent’s mechanics had put a new wheel on it,
and he was certain it was the same dolly that had previously been repaired.
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After Petitioner fell, he testified he got up and noticed pain in his left knee, which he
characterized as a nine {9) on a 10-point pain scale. He stated he requested help from “friends”
at subsequent delivery locations on the rest of his route to unload product from his truck. He
admitted he completed the rest of his scheduled deliveries before returning to the
Respondent’s location. The Petitioner testified, upon his return to the Respondent’s location,
he told the dispatcher, Mr. Chen, of his injury. He reported he showed Mr. Chen his knee and
was told to get out. He then departed the Respondent’s location and went home, where he
showed his then girlfriend his knee.

The Petitioner testified he was scheduled and did work the next day with complaints he
could not bend his leg. He stated he thought the pain would go away, but it did not get better
and he then told “Mr. Ming” when Mr. Ming came to work on March 23, 2016. The Petitioner
reported Mr. Ming told him to take some Tylenol and a few days off. He testified he told Mr.
Ming the mechanics did not fix the dolly properly. The Petitioner then testified he continued to
work until deciding to seek treatment in the emergency room on March 29, 2016. He reported
he went to Good Samaritan Hospital and told the doctors he hurt himself on March 17, 2016.

The medical records from Good Samaritan Hospital indicate the Petitioner presented to
the Hospital's Emergency Department on March 29, 2016, with complaints of bilateral knee
pain. The Petitioner provided a history of falling onto both knees three weeks earlier while
delivering Chinese food. He also noted he took a few days off, went back to work, and had
persistent pain for the past three weeks. (Petitioner’s Exhibit (hereinafter, PX} 5 at 13). X-rays
were taken of both knees which documented degenerative changes of both knees and bilateral
mild loss of the medial tibiofemoral joint spaces. (PX 5 at 15). The Petitioner then was
discharged with a diagnosis of a contusion, a recommendation of Tylenol for pain, and a
directive to use ice every four hours over following two days. (PX 5 at 16).

The Petitioner testified he tried several times to obtain a “work comp number” from the
Respondent so he could schedule a follow-up appointment, but was unsuccessful in daing so.
The Petitioner noted he took some time off in April because he did not feel good and the
Respondent did not give him more work because he could not make deliveries. He stated this
time off work amounted to 20 to 28 days. The Petitioner testified he could not complete his
scheduled deliveries on April 30, 2016, and discontinued his delivery route before returning the
Respondent’s location. He “guessed” Respondent fired him because he was not put on any
additional work schedules, but claimed they never stated he had been fired. (Transcript at 71).
The Petitioner further testified he continued to see Dr. Hussain and Dr. Bayran for an unrelated
cervical issue in April and May of 2016, before deciding to seek additional treatment for his left
knee on June 14, 2016.
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The Petitioner met with Dr. Hussain on April 20, 2016, to follow-up on unrelated neck
symptoms. In addition to examining the Petitioner’s cervical spine and the range of motion in
his neck, Dr. Hussain also performed and recorded his findings of his physical examination of
the Petitioner's biiaierai iower extremities. The examination revealed the Petitioner had 5/5
findings for hip flexion, knee flexion, knee extension, inversion and eversion, bilaterally. His
deep tendan reflexes were found to be 2+, bilaterally. Furthermore, all straight leg raise testing
was negative, bilaterally. (PX 6 at 20-21).

The Petitioner also saw Dr. Bayran on June 14, 2016, and reported to Dr. Bayran both his
left pain symptoms and the nature of his fall onto his left knee when the dolly lost a wheel. He
reported he was not sure if he told Dr. Bayran the exact date of his accident, and could not
remember specifically telling Dr. Bayran it occurred on February 1, 2016. However, he did state
Dr. Bayran prescribed therapy and an MRI study, and kept him off work.

The June 21, 2016, MRI study revealed mild intrasubstance signal alteration of medial
meniscus without surface tear, slight lateral patellar tilt, tiny osteochondral defect along the
articular surface of medial femoral condyle and minimal effusion. (PX 6 at 27-28). The
Petitioner then appeared for initial physical therapy evaluation at AT! on June 27, and
participated in thirteen therapy sessions between June 27 and July 28. (PX 7). Notably, the AT
intake form references a February 1, 2016, accident date and lists the Petitioner’s attorney as
his legal counsel. (PX 7 at 41-43).

The Petitioner returned to Dr. Bayran on July 1, 2016, where Dr. Bayran then referred
the Petitioner for orthopedic evaluation of the left knee. (PX 6). The Petitioner subsequently
met with Dr. Markarian on July 9, 2016. During that appointment, the Petitioner provided a
history of an accident occurring on March 17, 2016, the first reference in his medical records to
this alleged accident date. He reported to Dr. Markarian his accident occurred when the dolly’s
wheel fell off, and he “landed and twisted his left knee.” Dr. Markarian’s records make no
mention of falling onto the knee itself as he had previously described to other medical
providers. (PX 8 at 3). Dr. Markarian reviewed the MRI, diagnosed the Petitioner with an
osteochondral defect, prescribed conservative management and x-rays, and continued to
restrict the Petitioner from working, (PX 8).

On July 30, 2016, the Petitioner returned to Dr. Markarian, who reviewed the x-rays and
opined they indicated no arthritis. Dr. Markarian recommended a repeat of the skier’s view x-
ray, but also recommended surgery for possible removal of loose body and nano/microfracture
of the defect, while continuing to restrict the Petitioner's work status. Subsequently, the
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Petitioner returned to Dr. Markarian on a consistent basis with the same complaints where his
work status remained unchanged and Dr. Markarian noted he would not perform the
recommended surgery without authorization. (PX 8). This course of medical care and work
restrictions continued up to the Petitioner’s most recent appointment with Dr, Markarian on
January 10, 2018. (PX 8).

Dr. Markarian opined the Petitioner had an osteachondral defect that was causally
related to a mechanism described as falling and landing on his left knee while making a
delivery. (PX 9 at 21). Dr. Markarian stated he refuses to be distracted when dictating his office
notes from a patient visit, and dictates the history and mechanism of injury immediately after
seeing the patient. He then reported the Petitioner's history from the July 9, 201s,
appointment was that the Petitioner fell, but landed and twisted his left knee. (PX 9 at 7-8).

Pursuant to the Respondent’s Section 12 request, Dr. Lieber examined the Petitioner on
9/7/16.* The Petitioner advised Dr. Lieber that a wheel on a dolly fell off and he fell over onto
the left knee onto the ground. He complained of pain with ambulation and going up and down
stairs. He complained of swelling and popping, weakness and giving away with stiffness. Dr.
Lieber appreciated positive joint line tenderness medially and laterally, positive McMurray and
Steinmann, and positive with patellar apprehension, patellofemoral pain and tenderness to
palpation. He also reviewed the MRI films and records from the Emergency Department, Drs.
Bayran and Markarian, and ATI. Dr. lieber then diagnosed the Petitioner with internal
derangement and chondromalacia left knee. (Respondent’s Exhibit 1).

Dr. Lieber opined the Petitioner’s objective findings were consistent with
chondromalacia of the patellofemoral joint area. He further opined that objective finding did
not correlate with the Petitioner's subjective complaints, which he believed were out of
proportion to the minor underlying abnormalities within the Petitioner’s left knee. He reported
the MRI showed a small pre-existing degenerative osteochondral lesion with no evidence of any
acute abnormality that could be related to a March of 2016 event. Dr. Lieber opined the
Petitioner did not need any additional testing or treatment (including surgery), was capable of
full duty work, and had reached MMI based on the records reviewed as of July 1, 2016, after
the MRI was obtained. He further opined the Petitioner’s knee condition showed no causal
relationship to the alleged work event in March of 2016. {Respondent’s Exhibit (hereinafter, RX)
1).

! The Petitioner confirmed an interpreter was present during his examination with Dr. Lieber. (Transcript
{hereinafter, T.) at 110).
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The Petitioner testified that, because of the alleged work injury and his inability to work,
he lost the residence he lived in with his girlfriend and moved in with his parents in Chicago.
The Arbitrator notes medical records indicate the Petitioner’'s address at the time of his
Emergency Department visit on March 29, 2016, was on South Trumbull in Chicago, contrary to
his testimony and that of Ms. Nava. The medical records of Drs. Hussain and Bayran from 2015
indicate the Petitioner’'s address was on West 24% Place in Cicero. ({PX 6). The Petitioner’s
driving records that were printed on February 23, 2016, listed an address in Schaumburg,
lllinois. {(RX 3). The Petitioner's 2014 and 2015 W-2 forms also listed an address in
Schaumburg. {RX 43).

Ms. Antoinette Nava testified pursuant to a subpoena from the Petitioner. Ms. Nava
reported she lived with the Petitioner in March of 2016 as his girlfriend. She stated she
specifically remembered March 17, 2016, as she is part Irish and had plans to go out and
celebrate St. Patrick’s Day that year. She reported the Petitioner called her from the road and
informed her that he hurt his knee, so she stayed home and waited for him to return. Upon his
return, Ms. Nava observed him limping and asked him to show her his leg. She testified she
observed a lot of bruising on his left leg in the knee area. She stated she later convinced the
Petitioner to seek treatment at the emergency room, and, on several occasions, she observed
that his left knee was swollen and larger than his right knee.

Ms. Nava also admitted the Petitioner never stated to her that he had any issue with
respect to his right leg or knee, nor did she herself chserve any issue with respect to the right
knee. She also agreed she lived with the Petitioner from 2013 to September of 2016 on West
24t Place in Cicero, lllinois. However, she acknowledged she moved out from that residence in
September of 2016.

Ming Yee Kwok testified on behalf of the ‘Respondent. Mr. Kwok testified he began
working for Respondent in February of 2017 and confirmed he did not know the Petitioner. Mr.
Kwok testified he is the Manager for.the Respondent and the company is a trucking business
used by Midwest Food Service to deliver food products to restaurants. Mr. Kwok’s duties as
Manager include anything from ordering new trucks, managing the repairs to trucks, dealing
with English speaking drivers, and overseeing all general record keeping for employees and the

2 Respondent’s Exhibit 4 was identified as the claim file for the Petitioner. This file includes copies of the medical
records and bills for the Petitioner’s 2014 work accident. However, that file does not contain any Emergency
Department records from the Petitioner’s initial treatment on March 29, 2016.
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company. These documents include driving records, prior employment information, medical
certificates for CDL licensing, and accident reports.

Mr. Kwok identified both the Petitioner’'s employment file and separate claim file for his
workers’ compensation claims. (RX 3 and RX 4). Mr. Kwok described a typical day for a driver to
begin in the morning when they arrived for work at the Respondent’s facility. Typically, a daily
delivery route already is set. Drivers have a list of restaurants for deliveries and accompanying
invoices for the deliveries. They also have two doilies in the truck to use while performing
deliveries. Mr. Kwok confirmed the invoice typically lists the restaurants in the order of the
deliveries to be made, as well.

Mr. Kwok identified a January of 2016 to April of 2016 payroll sheet the Respondent’s
dispatcher completed for all drivers, noting it allows the Respondent to monitor employee
attendance. (RX 5). He identified the Respondent’s entries for the Petitioner on the payroll
sheet as “Hugo.” He then described the coding used on the payroll sheet, including a zero (0}
that means the employee did not work that day, and a one (1) that denotes the employee
covered a light route. He further testified higher numbers indicate heavier routes, where the
employee is paid time and a half or double pay. He also confirmed the Respondent does not
operate on Sundays.

Ming Kit Ngai testified on behaif of the Respondent. Mr. Ngai testified he worked as the
Manager for the Respondent from July of 2009 until the end of December of 2016. Mr. Ngai
also testified as to the duties of Manager for Respondent, confirming Mr. Kwok’s prior
testimony.® Mr. Ngai identified the Petitioner and acknowledged he had worked with the

3 Mr. Ngai also explained the coding utilized on the Respondent’s payroll sheets and how these entries reflected
the types of routes and loads handled by the Respondent’s drivers. (RX S). These payroll sheets indicate the
Petitioner worked March 18 and 19, and then was off, per his normal schedule, from March 20 to March 22. He
then worked March 23 to March 26, and then was off, again per his normal schedule, from March 27 to March 29,
The Petitioner worked March 30 with a slightly larger delivery before being off on March 31 and April 1.

During April of 2016, the Petitioner worked April 2, was off on April 3 and 4, and then worked from April 5 through
April 9. He was off from April 10 to April 12 before working from April 13 to April 16. His subsequent work schedule
Included off days on April 17 and 18, a work day on April 19, and another off day on April 20. During the last
portion of April of 2016, the Petitioner worked from April 21 to April 23, was off on April 24, and then worked Apyil
25 to April 28. He concluded the month of April with an off day on April 29 and working on April 30, (RX 5).

These sheets indicate the Petitioner was off 18 days during the period from March 17 through April 30, 2016. They
also indicate he was off 14 days In January of 2016, 12 days in February of 2016, 11 days in March, and 11 days in
April.
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Petitioner during his time with the Respondent. Mr. Ngai reported he communicated with all
employees, including the Petitioner, most often through texts via cell phone, as he found it to
be the most convenient and clear means of communication.

Mr. Ngai acknowledged his cell phone number in 2016 was the same as the cell phone
number cited in Petitioner’s Exhibit 1. He also testified Respondent’s Exhibit 6 consisted of
copies of text messages between himself and the Petitioner from March 8, 2016 until July 18,
2016, Mr. Ngai reported the Petitioner always called him “Boss” and would routinely
communicate with him regarding any work issues, including equipment, money collection, and
delivery routes. He stated he never had a conversation or text exchange with the Petitioner
during March or April or 2016 concerning any injury to the Petitioner’s left knee. Mr. Ngai also
denied having any conversation with the Petitioner on or about March 23, 2017, at which time
the Petitioner alleged he gave notice of the accident to Mr. Ngai.

Mr. Ngai testified he took a personal vacation to Japan in late April of 2016. During that
trip, he received word that one of the Respondent’s customers had reported to the
Respondent’s dispatcher the Petitioner had failed to make a scheduled delivery and the
dispatcher could not locate the Petitioner. Upon his return from Japan, Mr. Ngai was informed
the Petitioner had been fired. Subsequently, on june 30, 2016, Mr. Ngai sent a text message to
the Petitioner requesting information about the Petitioner’s injury for an accident report.
However, Mr. Ngai could not recall what prompted him to send that text message. (RX 6).

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law
set forth below.

Issues C & E: Accident and Notice

The Arbitrator finds the Petitioner’'s testimony not credible considering the evidence in
the record. Specifically, the Petitioner asserts an accident on March 17, 2016. (AX 1).
However, he worked regular shifts on March 18 and 19, and from March 23 through March 26.
He took his regular scheduled days off on March 20 and 21, and then from March 27 to Marcgh
29. The Petitioner sought medical care at the Good Samaritan Hospital Emergency Department
on March 29 and gave a history of the accident occurring three (3) weeks earlier, which would
have been on or about March 8. During this Emergency Department visit, he gave a vague
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history of having fallen and landing on both knees. However, there is no mention of the
mechanism of a wheel falling off a dolly at the time of the fali.

The medical records document the Petitioner had complaints concerning his bilateral
knees during that visit. However, at no time, whether it be in subsequent medical reports, his
testimony or that of his witness, does the Petitioner ever reference any claimed injury to his
right knee, despite seeking treatment for the same. Ms. Nava admitted she appreciated no
issues with the Petitioner’s right knee when she viewed his legs upon his return home after
work on March 17.

The medical records indicate the Petitioner waited until twelve (12) days after his
alleged March 17 accident date to seek medical care on March 29. That March 29 date also is
recorded as the last day of a regularly scheduled three days off work period. (RX 5). Despite
Emergency Department discharge instructions to ice his knees every four hours for the next
two days, the Respondent’s payroll sheets indicate he went back to work the next day and
worked a slightly heavier route. (Compare PX 5 and RX 5).

The medical records admitted into evidence show the Petitioner did not seek any
additional medical treatment for his knee complaints until well after his April 30 termination
from the Respondent. However, during the period from March 29 to April 30, he did return to
Dr. Hussain on April 20 where a full physical examination was performed, including the
Petitioner’s bilateral knees, and the findings were reported to be normal. (PX 6 at 19-21).

On lune 14, 2016, the Petitioner did seek further medical care for his knee, some one-
and-a-half months after his April 30 termination date, and ten days after his unrelated June 4
cervical radiofrequency ablation procedure. (PX 6 at 23-25). During that June 14 appointment,
the Petitioner informed Dr. Bayran his left knee injury occurred in February of 2016. (PX 6 at
25).* The Petitioner confirmed he had no short-term memory problems or head injuries in
March of 2016, and he and Ms. Nava both stated they remembered the alleged accident date
as March 17, 2016, because it was St. Patrick’s Day and they had plans that evening. However,
this testimony is contradicted by the credible medical records that indicate the Petitioner could
not identify a specific accident date during his initial medical visits.

The Arbitrator also finds Ms. Nava was not a credible witness. Ms. Nava testified she
and the Petitioner lived together at an address on West 24t Place in Cicero, lllinois, from 2013

4 Therapy records from AT} Physical therapy indicate the Petitioner reported a February 1, 2016 injury date when
he began a course of physical therapy on June 27, 2016, as ordered by Dr. Bayran. (PX 7 at 3).
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until 2036. However, the record demonstrates the Petitioner has had multiple addresses in
2014, 2015 and 2016. The Arbitrator notes, while these discrepancies are not germane to the
issues of accident and notice, they do highlight additional inconsistencies by the Petitioner and
Ms. Nava that further establish their lack of credibility.

Furthermore, after the Petitioner sought medical care on March 29, 2016, his
subsequent actions do not support the claimed level of injury to which he testified. Despite
Emergency Department discharge instructions that urged him to his knees every four hours, the
Petitioner returned to work the next day (March 30) and worked a heavier than normal route.
(RX 5). Thereafter, and for the entire month of April of 2016, the Petitioner worked his same
average schedule and days as he did during the preceding months of January and February of
2016. {(RX 5). These payroll sheets also call into question the credibility of the Petitioner's
Driver’s Daily Log entries that only indicate he participated in a thirty minute “pre-trip” on
March 30, 2016. (PX 2). Additionally, the Driver's Daily Log entry that follows the March 30
entry indicates the was “off duty” from March 27 to April 24, 2016, and again is refuted by the
Respondent’s credible payroll sheets that itemized the Petitioner's work days through his
termination on April 30, 2016. (Compare PX 2 and RX 5).

Additionally, the text communications between the Petitioner and Mr. Ngai raise further
questions as to the Petitioner’s credibility. A compiete reading of these text exchanges between
the Petitioner and Mr. Ngai reveals the Petitioner's texts routinely were brief and used
“broken” English or incorrect grammar. However, the July 7, 2016, two-part text message
allegedly from the Petitioner is very detailed, uses grammatically correct English, and is the first
written notification to the Respondent alleging a March 17, 2016, accident date. However, this
message is not even supported by the Petitioner’s trial testimony as both the Petitioner and Mr.
Ngai confirmed the Petitioner’s dolly was repaired prior to his alleged March 17 accident date.
Also, the text is “signed” by “Hugo” at the end and, at no time in any of the prior texts, did the
Petitioner ever sign his name to texts.

Furthermore, the Arbitrator finds the Petitioner failed to provide timely notice to the
Respondent within 45 days of his alleged March 17, 2016, accident. The Respondent’s
employment files for the Petitioner contain no documentation of any medical care the
Petitioner had received within 45 days of his alleged accident. Furthermore, the June 14 chart
note from Dr. Bayran specifies a February 1, 2016 accident date. The first history in the medical
records alleging a March 17, 2016, accident date did not occur until his July 9, 2016,
appointment with Dr. Markarian, well after the 45-day notice period expired on or about May
1, 2016. Similarly, the July 7, 2016 text message to Mr. Ngai alleging a March 17 accident date is
beyond the 45-day notice period under the Act. Prior to that text, the Petitioner testified he
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notified Mr. Ngai on March 23 of his March 17 accident, six days after that alleged episode.
However, the Petitioner, whose credibility is lacking as noted above, also failed to specify a
March 17 accident date when he reported to the Emergency Department on March 29, 2016.
Based upon the documentary evidence and Petitioner’s lack of credibility, the Arbitrator finds
the Petitioner did not give timely notice of any alleged accident to the Respondent until well
after 45 days expired, even assuming an accident date of March 17, 2016.

For the reasons stated above, the Arbitrator finds the Petitioner failed to prove he
suffered an accident while working for the Respondent on March 17, 2016, and failed to
provide the Respondent timely notice of any alleged accident. Accordingly, his claim for
benefits under the Act is denied.

Issue F: Causal connection
Based upon the findings regarding Issues C & E above, the issue of causal connection is
moot.

Issue J: Medical billss

Based upon the findings regarding issues C & E abave, the issue of medical bills is moot.

Issue K: Prospective medical care

Based upon the findings regarding Issues C & E above, the issue of prospective medical
care is moot.

Issue L: TTD

Based upon the findings regarding Issues C & E above, the issue of TTD is moot.

MARCH 21, 2018

Signature of Arbitrator Date

® The parties stipulated the Petitioner “is not submitting bills” at the time of the January 23, 2018 hearing. (AX 1
and 7. at 6). However, as this was marked as a disputed issue by the Respondent {“no liability for medical
expenses”), it will be addressed In this Arbitration Decision. (Ax1).

10
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d)}
) 88. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF McLEAN ) [ ] Reverse [ ] Second Injury Fund (§8(e)18)
D PTD/Fatal denied
Modify @ D None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GREG A. HURLEY,

Petitioner,

Vs, NO: 13 WC 35226

DOMINION REALTY, INC,, d/b/a 1 8 I w C C 0 6 7 0

LINCOLN SQUARE APARTMENTS,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the parties herein and notice given to all
parties, the Commission, after considering the issues of temporary total disability, causal
connection, medical expenses and the nature and extent of the injury, and being advised of the
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

The Commission affirms and adopts the Arbitrator’s Decision with respect to all issues
except the permanent partial disability award. The Commission concurs with the Arbitrator’s
permanency analysis under the strictures of §8.1(b) except the Commission affords even greater
weight to the facts under §8.1(b}(v), the level of disability corroborated by the treating records.
The Commission agrees with the Arbitrator finding the opinions of Dr. VanFleet to be more
persuasive than those of Dr. Jhee, specifically Dr. VanFleet’s opinion that Petitioner has no
functional impairment as a result of his injury. The Commission notes that Dr. VanFleet testified
that Petitioner has a mild deformity, cement in the bone and even if he has a subjective complaint
of pain and tendemness, that is no reason for restrictions. The Commission finds, however, that the
Arbitrator’s Decision failed to appreciate the significance of Petitioner’s permanent partial
disability described by Dr. VanFleet, specifically, Petitioner’s mild deformity and residual cement
in the bone after the kyphoplasty procedure. Therefore, the Commission modifies the permanent
partial disability award from 10% loss of use of the person as a whole to 17-1/2% loss of use of
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the person as a whole under section 8(d)2.

Finally, the Commission modifies the Arbitrator’s Order regarding the medical services
award. In the second line of the Arbitrator’'s Order, and the second paragraph under the
Arbitrator’s Conclusions of Law on page five (5) of the Decision, the Arbitrator references the
medical expenses “identified in Petitioner’s Exhibit 22.” The Commission notes the medical
expenses are identified in both Petitioner’s Exhibit 22 and Petitioner’s Exhibit 23. Therefore, the
Commission modifies the Arbitrator’s Order and the second paragraph under the Arbitrator’s
Conclusions of Law on page five of the Decision to include the medical expenses “identified in
Petitioner’s Exhibit 22 and Petitioner’s Exhibit 23.”

The Commission also notes the Arbitrator’s comments regarding the fact that many of the
medical bills tendered by Petitioner are for medical services provided to Petitioner subsequent to
September 11, 2013, and the Arbitrator also noted that many medical bills in Petitioner’s exhibits
are for conditions not related to Petitioner’s T7 compression fracture. The Commission finds the
Respondent is not liable for medical bills unrelated to the subject T7 compression fracture injury
including but not limited to the Petitioner’s cervical, lumbar, right shoulder and left thigh
complaints.

Therefore, based on the fact that the Arbitrator found, and the Commission agrees, there
are unrelated medical bills in Petitioner’s Exhibits 22 and 23, the Commission modifies the first
paragraph of the Arbitrator’s Order, and the second paragraph under the Arbitrator’s Conclusions
of Law on page five (5) of the Decision, as follows: “Respondent shall pay to Petitioner the
reasonable and necessary medical services provided to Petitioner from March 16, 2012 through
September 11, 2013 related to the treatment for the T7 compression fracture and kyphoplasty as
identified in Petitioner’s Exhibits 22 and 23, as provided in Sections 8(a) and 8.2 of the Act, subject
to fee schedule,”

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 7, 2018 is hereby modified for the reasons stated herein, and otherwise
affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 10%
loss of use of the person as a whole under §8(d)2 for permanent partial disability is hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $386.67 per week for a period of 79-4/7 weeks, that being the period of temporary
total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $348.00 per week for a period of 87.5 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused permanent partial disability to the extent of 17-1/2% loss
of use of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the reasonable and necessary medical services provided to Petitioner from March 16, 2012 through
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September 11, 2013 related to the treatment for the T7 compression fracture and kyphoplasty as
identified in Petitioner’s Exhibits 22 and 23, as provided in Sections 8(a) and 8.2 of the Act, subject
to fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $22,861.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: NOV 2 - 2018 K~—- LW

KWL/bsd Kevin W. Lamb

0O: 9/11/18
) T i} iy
Thgmas J. Tyrrell U




v ILLINOIS WORKERS' COMPENSATION COMMISSION
"% NOTICE OF ARBITRATOR DECISION

HURLEY, GREG Case# 13WC035226

Employee/Petitioner

DOMINION REALTY INC D/B/A LINCOLN

SQUARE APARTMENTS 1 8 I w C C 0 6 7 0

Employer/Respondent

On 2/7/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.65% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0564 WILLIAMS & SWEE LTD
STEVEN R WILLIAMS

2011 FOX CREEK RD
BLOOMINGTON, IL 61701

2583 GANAN & SHAPIRO PC
SARAH ANTRIM

411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602



STATE OF ILLINOIS ) ‘:, Injured Workers’ Benefit Fund {§4(d))
)SS. D Rate Adjustment Fund (§8(g))

COUNTY OFMCLEAN ) [ Second Injury Fund (58(e)18)

K{ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Greg Hurley Case # 13 WC 35226
Employee/Petiticner
v. Consolidated cases: n/a

Dominion Realty. Inc. d/b/a Lincoln Square Apartments :
Employer/Respondent 1 8 I W C C 0 6 7 0

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Bloomington, on December 28 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B D Was there an employee-employer relationship?

C. l___| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. |:| Was timely notice of the accident given to Respondent?

F. [s Petitioner's current condition of ill-being causally related to the injury?

G. |:| What were Petitioner's earnings?

H. D What was Petitioner’s age at the time of the accident?

I D What was Petitioner's marital status at the time of the accident?

J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
D TPD D Maintenance IZ TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. I:I Is Respondent due any credit?

0. |:| Other ___

ICArbDec 2:10 10015 Randolph Street #8-200 ¢, hicago. IL 60601 312/814-661] Tollfree 866/332-3013  Weh site: www.arec.if gov
Dovwnstate offices: Collinsville 618/346-345¢  Peoria 309/671-3019 Rockford 815/987-7392  Springfieid 217/785-7084



181WCcCco670
FINDINGS

On March 2, 2012, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely nolice of (his accident was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to the accident.

In the year preceding the injury, Petitioner earned $30.160.00; the average weekly wage was $580.00.
On the date of accident, Petitioner was 48 years of age, married with 0 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $38,456.53 for TTD, $0.00 for TPD, 20.00 for maintenance, and $0.00 for
other benefits, for a total credit of $38,456.53. At trial, the parties stipulated Respondent paid Petitioner
statutory permanent partial disability for a fractured vertebra.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services for treatment provided to Petitioner from
March 16, 2012, through September 11, 2013, as identified in Petitioner’s Exhibit 22, as provided in Sections
8(a) and 8.2 of the Act, subject to the fee schedule.

Respondent shall pay Petitioner temporary total disability benefits of $386.67 per week for 79 4/7 weeks
commencing March 3, 2012, to September 11, 2013, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $348.00 per week for 50 weeks because
the injury sustained caused the 10% loss of use of the person as a whole, as provided in Section 8(d)2 of the
Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

e
MC@W - February 2, 2018

William R. Gallagher, Arbilrator Date
ICArbDec p 2

FEB 7 ~ 2018
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on March 2, 2012.
According to the Application, Petitioner was "injured at work" and sustained an injury to the
"back and other parts of the body" (Arbitrator's Exhibit 2). Respondent stipulated that Petitioner
sustained a work-related injury, but disputed liability on the basis of causal relationship
(Arbitrator's Exhibit 1).

Respondent also disputed liability in regard to medical expenses and the period of time for which
Petitioner claimed he was entitled to temporary total disability benefits. In regard to medical
bills, Respondent claimed it had no liability after an IME/MMI date of September 11, 2013, as
well as there being no foundation or causal connection. In regard to temporary total disability
benefits, Petitioner claimed he was entitled to payment of temporary total disability benefits of
80 weeks, commencing March 3, 2012, to September 20, 2013 (the number of weeks computed
by the Arbitrator was 80 6/7). Respondent disputed its liability for the period of time claimed by
Petitioner and stipulated that Petitioner was entitled to payment of temporary total disability
benefits for 77 4/7 weeks, commencing March 3, 2012, to September 11, 2013 (the number of
weeks computed by the Arbitrator was 79 4/7). Accordingly, the period of disputed temporary
total disability benefits was one and two-sevenths (1 2/7) weeks (Arbitrator's Exhibit 1).

In addition to the preceding, the nature and extent of Petitioner's disability was a disputed issue.
Specifically, Petitioner claimed he was entitled to a wage differential award pursuant to Section
8(d)1 of the Act (Arbitrator's Exhibit 1). Petitioner and Respondent also disputed what
Petitioner's current average weekly wage would have been had he continued to work for
Respondent. Petitioner claimed it would have been $807.06. Respondent claimed it would have
been $646.62. The primary basis of this average weekly wage dispute was whether overtime
eamings were to be included.

Petitioner worked for Respondent as a maintenance worker/supervisor in an apartment complex
owned by Respondent. Petitioner's job duties included moving furniture, cleaning apartments,
painting, maintaining the grounds, performing various repairs, etc. On March 2, 2012, Petitioner
attempted to move a mattress that was stuck under a trash dumpster. When Petitioner "rocked"
the dumpster, he felt what he described as three "pops" in the middle portion of his back.

Petitioner went to the ER of OSF on March 16, 2012. At that time, Petitioner gave a history of
the accident and complained of worsening pain in the thoracic spine. An X-ray was taken of the
thoracic spine which revealed degenerative changes (Petitioner's Exhibit 4 and 11).

Petitioner was subsequently seen by Dr. Jack Spaniol, on March 20, 2012. Petitioner continued
to complain of mid back pain. Dr. Spaniol noted that the x-ray of the thoracic spine was negative,
but he ordered an MRI of the thoracic spine which was performed on March 30, 2012. The MRI
revealed a compression fracture of T7 (Petitioner's Exhibits 4 and 5).

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Square Apartments 13 WC 35226
Page 1
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Petitioner was subsequently treated by Dr. Jason Seibly who initially saw Petitioner on April 3,
7012. Dr. Seibly agreed Petitioner had sustained a compression fracture of T7 and recommended

Petitioner undergo a kyphoplasty. Dr. Seibly performed that surgical procedure on June 19, 2012
(Petitioner's Exhibits 4, 7 and 13).

Following surgery, Dr. Seibly ordered physical therapy which Petitioner received between
August and November, 2012. Dr. Seibly subsequently ordered work hardening which Petitioner
received between December, 2012, and January, 2013 (Petitioner's Exhibits 12 and 13).

Petitioner was then treated by Dr. Won Jhee, a physical medicine and rehabilitation specialist,
who initially saw Petitioner on January 24, 2013. When seen by Dr. Jhee, Petilioner conlinued to
complain of mid back pain; however, Dr. Jhee also treated Detitioner for right shoulder and neck
pain. Dr. Jhee agreed Petitioner had sustained a T7 fracture and noted tenderness in the mid back
on examination. He authorized Petitioner to remain off work (Petitioner's Exhibit 9).

When Dr. Thee saw Petitioner on February 28. 2013. he authorized Petitioner o return to work
on March 1, 2013; however, it was subject to a number of restrictions. Dr. Jhee imposed
restrictions of no frequent lifting, lifting over 40/50 pounds, no static pushing/pulling over 40/80
pounds, no overhead lifting over 20/30 pounds and no frequent bending or twisting at the
waistline (Petitioner's Exhibit 9).

Dr. Jhee continued to periodically see Pelitioner from March. 2013. through January. 2017. He
has continued to impose the same work restrictions he noted on February 28, 2013 (Petitioner's
Exhibit 9)

At the direction of Respondent, Petitioner was examined by Dr. Timothy VanFleet, an
orthopedic surgeon, on September 11, 2013. In connection with hus examination of Petitioner,
Dr. VanFleet reviewed medical records provided to him by Respondent. Dr. VanFleet noted the
work restrictions imposed by Dr. Jhee and that Petitioner had undergene prior cervical and
lumbar fusions as well as shoulder surgery in 2002. Petitioner advised he was not working and
had pain in the middle thoracic spine which radiated toward the right shoulder and right flank
areas (Respondent's Exhibit 2).

Dr. VanFleet reviewed the MRI and agreed it revealed a T7 compression fracture. Other than
some superficial tenderness to palpation across the thoracic spine, Dr. VanFleet's examination of
Petitioner was normal. He opined Petitioner was at MMI, could return to work without
restrictions and no further medical treatment was indicated (Respondent's Exhibit 2).

From March 20, 2014, through August 3, 2016, Petitioner was treated by Dr. Terry Hunt, a pain
management specialist. Dr. Hunt administered epidural steroid and right rhomboid trigger point
injections as well as nerve blocks (Petitioner's Exhibit 15).

Pelitioner also sought treatment [rom Dr. Nenita Tudtud for neck and trapezius pain from
December 13, 2012, through December 20, 2013. Petitioner was also treated by Dr. Paul Naour
for ccrvical spine symptoms from September 30, 2016, through October 24, 2016 (Petitioner's
Exhibit 24).

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Square Apartments 13 WC 35226
Page 2
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Petitioner was again seen by Dr. Spaniol on October 24, 2016. At that time, Petitioner advised
that he had sustained another injury to his thoracic spine when he was performing some
maintenance work on his wife's car (Respondent's Exhibit 8).

At the direction of Petitioner's counsel, Petitioner was evaluated by Dennis Gustafson, a
vocational rehabilitation expert, on January 10, 2014. When Gustafson met with Petitioner, he
reviewed Petitioner's education and employment history as well as medical records provided to
him by Petitioner's counsel. The medical records included a list of the various work restrictions
that were previously imposed by Dr. Jhee on February 28, 2013. Gustafson opined that Petitioner
would not be able to retumn to the building maintenance job he had with Respondent. He opined
Petitioner was employable and listed a number of jobs with hourly earnings that ranged from
$8.74 10 $10.91 (Petitioner's Exhibit 2).

At the direction of Respondent, Mary Andrews, a vocational rehabilitation expert, performed a
labor market survey to determine if Petitioner was employable. Andrews did not meet with
Petitioner, but reviewed his education and work history as well as medical records provided to
her by Respondent. The medical records included the opinions of both Dr. Jhee and Dr. VanFleet
regarding what work restrictions were appropriate for Petitioner. At the direction of Respondent,
Andrews used the restrictions imposed by Dr. Jhee when performing her labor market survey.
Andrews’ report of December 16, 2016, was received into evidence at trial (Respondent's Exhibit
3).

Andrews found 10 prospective employers that either had openings or potential openings for jobs
for which Petitioner was qualified. As aforestated, the jobs Andrews found conformed to the
restrictions imposed by Dr. Jhee. The various Jobs Andrews found that hourly earnings from
$9.70 to $15.51 (Respondent's Exhibit 3).

Dr. VanFleet was deposed on April 9, 2014, and his deposition testimony was received into
evidence at trial. On direct examination, Dr. VanFleet's testimony was consistent with his
medical report and he reaffirmed the opinions contained therein. Dr. VanF leet testified that while
Petitioner had some muscular tenderness in the area of the mid spine, were no positive objective
findings and the tenderness he noted on examination was not consistent with any known
pathology. He specifically noted that the injury had occurred 18 months prior and that there was
a compression fracture of a vertebra, a condition that usually takes six to eight weeks to heal. He
also stated that chronic pain symptoms after one sustained a compression fracture of a vertebra
are rare. He stated Petitioner was at MMI and no further treatment was indicated. Further, Dr.
VanFleet stated that Petitioner would have, in fact, been at MMI and when he completed work
hardening on May 20, 2013 [The Arbitrator notes this date is inconsistent with the record]
(Respondent's Exhibit 1; pp 9-14, 19).

Dr. Jhee was deposed on December 15, 2014, and his deposition testimony was received into
evidence at trial. Dr. Jhee's testimony was consistent with his medical records and he reaffirmed
the opinions contained therein. When questioned about Petitioner's work restrictions, Dr. Jhee
was not able to state with any certainty whether the restrictions he imposed were permanent
(Petitioner's Exhibit 1; p 21).

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Square Apartments 13 WC 35226
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On cross-examination. Dr. Jhee conceded that Petitioner's cervical, lumbar and left thigh
complaints were not related to the accident. Further, he agreed that the first time Petitioner
complained of right shoulder and low back pain was on September 30, 2013 (Petitioner's Exhibit
1: pp 22-24, 32).

Mary Andrews was deposed on September 20, 2017, and her deposition testimony was received
into evidence at trial. On direct examination. Andrews reaffirmed the opinions contained in her
report of the labor market survey she conducted. Andrews also specifically stated that, at the
request of the adjuster, she used the restrictions imposed by Dr. Jhee when she conducted the
labor market survey (Respondent's Exhibit 7; pp 9).

Petitioner tendered into evidence wage data from his current employer, Randstad Inhouse
Services. Petitioner's current average weekly wage was $246.70 (Petitioner's Exhibit 20).
Petitioner also tendered into evidence ecarnings of another employee of Respondent in a job
similar to the one Petitioner had at the time he sustained the accident. Petitioner computed the
average weekly wage including overtime to be $807.06. Respondent computed the average
weekly wage excluding overtime to be $646.62 (Petitioner's Exhibit 25).

At trial, Petitioner testified that he was still under the restrictions imposed by Dr. Jhee.
Petitioner's present job for Randstad consisted of data removal [rom laptops for which he was
paid $10.50 an hour, 37.5 hours per week. In regard to the fractured T7 vertebrae, Petitioner and
Respondent stipulated that Respondent paid Petitioner the statutory permanent partial disability
for a fractured vertebra.

Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law.

The Arbitrator concludes that Petitioner's current condition of ill-heing in regard to the {racture
of the T7 vertebrae is causally related to the accident of March 2, 2012. In support of this
conclusion the Arbitrator notes the following:

Petitioner sustained a work-related accident on March 2, 2012, to his mid back. A compression
fracture of T7 was diagnosed shortly thereafter. There was no issue regarding the relationship of
the T7 fracture to the accident.

Subsequent to the accident, Petitioner was treated for other conditions involving the cervical and
fumbar spines, right shoulder and left thigh. None of these conditions were related to the accident
of March 2, 2012,

Respondent's Section 12 examiner, Dr. VanFleet, an orthopedic surgeon, opined Pctitioner was
at MMI when he saw him on September i1, 2013, and no further medical treatment was
indicated.

Further, Petitioner apparently sustained what may have been a new injury to his mid back in
October, 2016, while performing some maintenance on his wife's car.

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Square Apartments 13 WC 35226
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In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that the medical treatment provided to Petitioner for his mid back
condition from March 16, 2012, through September 11, 2013, was reasonable and necessary and
that Respondent is liable for payment of the medical bills incurred therewith.

Respondent shall pay reasonable and necessary medical services for treatment provided to
Petitioner from March 16, 2012, through September 11, 2013, as identified in Petitioner's Exhibit
22 as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

In support of this conclusion the Arbitrator notes following:

Respondent's Section 12 examirner, Dr. VanFleet, an orthopedic surgeon, opined Petitioner was
at MMI when he examined him on September 11, 2013, and no further medical treatment was
indicated.

Petitioner continued to be seen and treated primarily by Dr. Jhee, a physical medicine and
rehabilitation specialist, and Dr. Hunt, a pain management specialist, but with little or no
resolution of his symptoms.

The Arbitrator finds the opinion of Dr. VanFleet to be more persuasive than that of Dr. Jhee and
Dr. Hunt.

In addition to the fact that many of the medical bills tendered by Petitioner are for medical
services provided to Petitioner subsequent to September 11, 2013, the Arbitrator notes that many
are for conditions not related to Petitioner's T7 compression fracture. Specifically, there are bills
for an EMG/nerve conduction study, MRI of the cervical spine, treatment for lumbosacral
neuritis and other conditions.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits of 79 4/7
weeks, commencing March 3, 2012, to September 11, 2013.

In support of this conclusion the Arbitrator notes the following:

As aforestated, when Dr. VanFleet examined Petitioner on September 11, 2013, he opined
Petitioner was at MMI. The Arbitrator is not persuaded by Dr. VanFleet's testimony that
Petitioner would have been at MMI when he completed work hardening on May 20, 2013 [The
Arbitrator notes this date is inconsistent with the record], several months before Dr, VanFleet
examined Petitioner.

At trial, Respondent stipulated Petitioner was temporarily totally disabled from March 3, 2012,
to September 11, 2013,

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Square Apartments 13 WC 35226
Page 5
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In regard to disputed issue (L} the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of
10% loss of use of the person as a whole.

In support of this conclusion the Arbitrator notes the following:

Neither Petitioner nor Respondent tendered an AMA impairment rating. The Arbitrator gives this
factor no weight.

At the time of the accident, Petitioner worked as a maintenance worker/supervisor, a job that was
physically demanding. As noted herein, Dr. VanFleet opined Petitioner could remum to work
without restrictions. The Arbitrator gives this factor minimal weight.

Petitioner was 48 vears old at the time of the accident. There was no evidence that Petitioner's
age had any effect on the nature and extent of disability. The Arbitrator cives this factor no
weight.

At the time of the accident, Petitioner had an average weekly wage of $380.00. If the work
restrictions imposed by Dr. Jhee had been found 10 be appropriate and permanent, there would be
no guestion that the accident had a negative impact on Pettioner’s future eaming capacity.
However, as noted herein, the Arbitrator found the opinion of Dr. VanFleet as to Petitioner's
work restrictions to be more persuasive than that of Dr. Jhee. Because Dr. VanFleet opined
Petitioner could return to work without restrictions, the Arbitratar gives this factor no weight.

Respondent's Section 12 examiner, Dr. VanFleet, opined Pefitioner could return to work without
restrictions. He noted no positive objective findings on examination and that vertebral [ractures
usually heal in six to cight weeks and that chronic pain symptoms following a fractured vertebra
are rare.

While Petitioner's primary treating physician, Dr. Jhee, imposed significant work restrictions on
Petitioner, when he was deposed, Dr. Jhee stated he was not certain if these restrictions were, in
fact, permanent.

The Arbitrator finds the opinion of Dr. VanFleet as to Petitioner's work restrictions to be more
persuasive than that of Dr. Jhee. The Arbitrator gives this factor significant weight.

Petitioner sustained an injury to the thoracic spine which caused a compression fracture of T7.
Respondent has paid Petitioner the statutory permanent partial disability for a fractured vertebra.

Given the Fact that Petitioner has been released refurn to work without restrictions, the Arbitrator
concludes Petitioner has not proven that he is entitled to a Section 8(d)1 award.

Greg Hurley v. Dominion Realty, Inc., d/b/a Lincoln Syuare Apartments 13 WC 35226
Page 0
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Petitioner still has persistent subjective complaints referable to the thoracic spine.

//m?@fﬁ

William R. Gallagher, Arbitétor

Greg Hurley v. Dominion Realty, Inc.

, d/b/a Lincoln Square Apartments 13 WC 35226
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STATE OF ILLINOIS ) l:l Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund {(§8(g))
COUNTY OF COOK ) [ Reverse [ ] second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied
[] Modiy None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

RASHIED DAVIS,
Petitioner,
VS, NO: 08 WC 2862
10 WC 13601
10 WC 13602

CHICAGO BEARS FOOTBALL CLUB,

Responden. 18IWCCO0671

DECISION AND OPINION ON REVIEW PURSUANT TO §8(a) OF THE ACT

Timely Petition pursuant to Section 8(a) of the Act having been filed by Petitioner, and due
notice provided to all parties, the Commission, after considering the issues of causal relationship,
medical expenses, and prospective medical care, and being advised of the facts and the law, grants
Petitioner’s Section 8(a) Petition and awards the recommended C4-6 anterior cervical discectomy
and fusion (ACDF), as well as all reasonable medical expenses related to Petitioner’s neck and
cervical spine. The Commission, however, denies Petitioner’s request for attorney’s fees.

Procedural History

This matter had been settled by the parties with a lump sum settlement contract, approved
by Arbitrator Deborah Simpson on July 13, 2013. As part of the settlement agreement, Respondent
agreed to maintain open medical rights under Section 8(a) of the Act “for any reasonable and
related medical expenses relating specifically to neck or cervical spine, subject to review per
provisions of the Act.” (T.21; PX2).
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On August 15, 2016, Petitioner filed a Section 8(a) Petition; Section 8(a) of the Act
provides for a review by the Commission if additional medical expenses are incurred.

On July 28, 2017, Petitioner filed an amended Section 8(a) Petition requesting approval of
a C4-6 ACDF, and that Respondent pay all reasonable medical expenses related to Petitioner’s
neck and cervical spine.

The matter proceeded to hearing on April 12, 2018 before Commissioner Michael J.
Brennan; proofs were closed on May 17, 2018. The parties timely filed briefs, and oral arguments
were made before the Commission on October 23, 2018.

Findings of Fact

Petitioner is a retired football player; he had played for the Chicago Bears for seven years
as a wide receiver and defensive back. (T.10). Petitioner has not played football since he retired
from the sport in 2013. (T.11).

Petitioner had filed three workers’ compensation claims, which were consolidated; the first
accident date was August 1, 2007 [10 WC 13601]. Petitioner explained how he was injured: “[
remember getting a stinger, what we would call a stinger, which is like hitting someone and it
shoots this numbing pain down either side of your body. And in this case, I believe it was the left
side.” (T.16; PX1). Petitioner testified that as of the date of hearing, he continued to feel tingling
sensations in his pinky, ring finger, and middle finger. (T.17).

The next date of accident was August 25, 2007 [08 WC 2862]. (PX1). Petitioner was
playing for the Bears against the Texans in Houston, Texas. “I can’t tell you specifically, but I do
remember making a tackle and being — and falling to the ground and being fallen on top of. That
is where I believe the injuries started.” (T.15). Petitioner further testified, “I can’t remember if it
was a fumble recovery or interception or whatever, I made a tackle, fell to the ground. Defensive
lineman fell on top of me, fell basically on my neck between my shoulders and head, and sort of
pressed me into the ground.” (T.16).

The third accident date was August 15, 2009 [10 WC 13602); Petitioner was playing for
Respondent against the Buffalo Bills in Buffalo, New York. (T.19; PX1). Again, Petitioner could
not recall whether he hit someone during this game or if another player hit him, “but I had the
same stinger effect happen.” (T.20).

Following the 2007 and 2009 accidents, Petitioner continued to play football for some time
afterwards. (T.25). He did not recall sustaining any further injury to his neck from 2009 until his
retirement from professional football in 2013, (T.26). From 2009 through 2012, Petitioner received
treatment in the form of ice, stimulation, heat, massage, and chiropractic care. (T.26). Despite the
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treatment, Petitioner stated that his condition worsened; the pain and stiffness on both sides of his
neck increased. (T.27).

Petitioner testified that in June 2013, he agreed to settle all three workers’ compensation
claims. (T.20; PX2). As part of the settlement agreement, Respondent agreed to maintain open
medical rights under Section 8(a) of the Act “for any reasonable and related medical expenses
relating specifically to neck or cervical spine, subject to review per provisions of the Act.” (T.21;
PX2). Petitioner stated that in June 2013, he continued to have issues with his neck, “Stiffness,
pain down both sides, tingling in my fingers and hands. 1 mean, a lot of the same issues that I deal
with today.” (T.24). Specifically, Petitioner had pain across the top part of his neck, closest to his
head, as well as pain deep down on the right and left sides. (T.24). He also had burning and tingling
on the left side, down the left side of his neck, through his left arm, elbow, and down to his hand.
(T.24). Petitioner also had tingling on the right side, but not as severe as the left side. The constant
pain caused “cluster headaches on the right side of my neck.” (T.25).

At the time Petitioner signed the settlement agreement in July 2013, he was still seeking
treatment for the neck pain and tingling and numbness. (T.25). Petitioner underwent physical
therapy, massage, acupuncture, chiropractic care, epidural injections, and cortisone injections.
(T.27-30). Petitioner had received three epidural injections to his neck in 2016 and 2017; this was
the last treatment he undertook for his neck. (T.30-31).

Petitioner testified that in 2013, he sought treatment from a group called Advanced
Physicians. (T.31; PX5). Petitioner had completed an MRI on May 20, 2013 at Advanced
Physicians MRI & Imaging Center. The impression revealed cervical spondylosis with multi-level
annular and neural foraminal bulging in conjunction with endplate spurring contributing to neural
foraminal narrowing at multiple levels, as well as broad-based left paracentral herniation at C4-5
and right paracentral herniation at C5-6. An EMG/NCV study completed on May 23, 2013
suggested chronic left radiculopathy. (PX5).

Petitioner returned on February 15, 2016 for another MRI of the cervical spine at Advanced
Physicians MRI & Imaging Center, At C2-3, C3-4, C6-7, and C7-T1, there was evidence of small
disc bulges. At C3-4, there was mild spinal stenosis and mild right foraminal stenosis; at C6-7,
there was moderate right and severe left foraminal stenosis, with effacement of the C7 nerve roots;
and, at C7-T1, there was mild left foraminal stenosis. The MRI also revealed that Petitioner had
spondylosis. At C4-5, Petitioner had a 2-3 mm broad-based disc bulge with moderate spinal
stenosis and mild left anterior spinal cord flattening; there was also mild to moderate bilateral
foraminal stenosis. At C5-6, the MRI indicated a 5-6 mm broad right paracentral disc protrusion,
severe spinal stenosis and mild to moderate spinal cord effacement, as well as moderately severe
bilateral foraminal stenosis with effacement of the C6 nerve roots in the foramina. (PX5).
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On February 19, 2016, Petitioner consulted with Dr. Salman Chaudri at Advanced
Physicians. Dr. Chaudri noted that Petitioner had a seven-year career in the NFL. Petitioner was
currently treating with a chiropractor. Petitioner reported pain down his left side and numbness.
Dr. Chaudri reviewed the February 15, 2016 MRI of the cervical spine, and found that Petitioner
had a 5-6 mm protrusion at the C5-6 level with severe spinal stenosis, as well as multiple
protrusions at the other cervical levels. Dr. Chaudri diagnosed Petitioner with a C5-6 herniated
disc with spinal stenosis and radiculopathy. Dr. Chaudri ordered an EMG to evaluate the cervical
radiculopathy. (PX5).

Petitioner reviewed the results of the EMG with Dr. Chaudri on February 29, 2016. Dr.
Chaudri stated that the study revealed some radiculopathy on the left side related to C5-6. Dr.
Chaudri recommended conservative treatment, including a Medrol Dosepak and physical therapy;
Dr. Chaudri indicated that Petitioner may need epidural injections in the future if the radiculopathy
did not resolve. (PX5).

On April 4, 2016, Petitioner consulted with Dr. Rajesh Patel at Advanced Physicians.
Despite ongoing conservative therapy, Petitioner reported pain in the upper, mid, and lower
cervical spine; the pain radiated to the left upper arm, left forearm, and left hand. Dr. Patel noted
that the event which precipitated this pain was sports injury. Petitioner also reported stiffness,
paravertebral muscle spasm, radicular arm pain, and numbness in the left upper arm. Dr. Patel
reviewed the recent MRI and EMG, and found left C4-5 radiculopathy, C5-6 disc protrusion with
severe spinal stenosis, moderate cord effacement, moderate to severe bilateral neuroforaminal
stenosis, disc bulge at C4-5 with moderate CCS [central cord syndrome], and multi-level
degenerative disc disease. Dr. Patel recommended and proceeded with an epidural steroid injection
at the C7-T1 level. (PX5).

Petitioner followed-up with Dr. Patel on April 18, 2016. The medical record stated that
Petitioner’s symptoms had initially improved, then worsened; the procedure provided a 40%
improvement in pain. Dr. Patel administered a second epidural steroid injection at the C7-T1 level,
which provided up to 60% improvement in pain. On June 27, 2016, Petitioner received his third
epidural steroid injection at the same level; the procedure provided a 20% relief in pain. (PX5).

On April 19, 2016, Petitioner consulted with Dr. Sean Salehi to discuss other treatment
options for his neck. (T.36; PX6). Petitioner testified that his neck was getting progressively worse.
“I needed to figure out what my options were in terms of should I continue to treat like [ had been
treating since I left the NFL, or is it time to start looking for something more serious.” (T.37). Dr.
Salehi noted Petitioner’s complaints of neck pain that radiated to both shoulders, primarily the left,
with further pain going into the left upper arm and numbness and tingling into the hand and fingers.
Dr. Salehi indicated that Petitioner played football. (PX6).
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Dr. Salehi reviewed the February 15, 2016 MRI of the cervical spine and the February 29,
2016 EMG report; he diagnosed Petitioner with cervical spondylosis and herniated cervical disc.
Dr. Salehi discussed three treatment options with Petitioner: Continue to treat conservatively,
undergo artificial disc replacement at C4-5 and C5-6, or undergo C4-6 ACDF. Dr. Salehi wrote:
“Patient understands if intra-operatively the artificial disc appears not to be a good fit inside the
interbody space, a fusion will be performed.” (PX6).

Petitioner chose to treat conservatively, but his condition did not improve. (T.41-42).
“Physical therapy made the situation worse. It increased my pain. So I didn’t like that at all.
Chiropractic care helped for moments, you know, for a day, two days, whatever. But never any
lasting effects. When it came to the epidural injections, minimal benefits but no real change.”
(T.41-42).

On May 5, 2017, Petitioner consulted with Dr. Lawrence Chan at Advanced Physicians,
Petitioner reported worsening neck pain with associated numbness and tingling, and pain going
down his left arm. “Patient has taken prescription medication, steroid injections and therapy in the
past with various success. Patient also has a history of disc herniations in the neck shown by MRI.
Patient states lately that his neck pain is disrupting his daily activities and sleep.” Dr. Chan
diagnosed Petitioner with brachial neuritis or radiculitis. He ordered another MRI, which Petitioner
completed on May 5, 2017. The impression indicated little to no change from the February 15,
2016 MRI, except the disc herniation at C5-6 was less severe than previous; it was 3 mm. More
physical therapy was prescribed. (PX5).

Petitioner testified that his neck condition was affecting his daily life activities. “The
raising of my kids, picking up my son and daughter, that was increasingly more difficult. I had
young kids and they like to horse around and play around, so that was affecting my daily life with
them.” (T.43). Petitioner also had difficulty with driving, especially looking over his shoulder and
checking his blind spots on the right and left sides. (T.44). Overhead movements became more
difficult. Petitioner had trouble putting on a jacket. (T.44). Petitioner’s neck condition also affected
his current work; he testified that he was presently a self-employed, part-time personal trainer.
(T.9-10).

To do it on a long-term basis because it’s very hard to reach over
my head and demonstrate exercises. As a personal trainer part of
your job is teaching someone how to do a specific exercise. They
may be able to do the exercise, but I can’t. So whenever I have to
demonstrate anything overhead, if  — if the weight is too heavy or |
do it too frequently, I end up in a lot of pain the next day. (T.45-46).

Petitioner also began treating with Dr. Kim Williams in May 2017. (T.47). The evidence
deposition of Dr. Williams was completed on January 29, 2018. (PX7). Dr. Williams was board-
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eligible in neurological surgery. (PX7, pg. 5). Dr. Williams first saw Petitioner on May 11, 2017,
and noted that Petitioner was a former wide receiver in the NFL. Dr. Williams indicated that
Petitioner reported neck pain with significant left arm pain. (PX7, pgs. 10-12; Deposition Exhibit
2).

At the May 2017 appointment, Dr. Williams reviewed the cervical spine MRI with
Petitioner and found degenerative disc disease at C5-6 and C6-7 pressing on the nerve root at C7.
(PX7, pg. 16). Dr. Williams recommended either an ACDF, a laminectomy, or a foraminotomy.
(PX7, pg. 17). Dr. Williams explained that a disc replacement would not be an option, because
Petitioner had significant degenerative changes in the disc spaces at C5-6 and C6-7; a disc
replacement would not prevent further degeneration. (PX7, pgs. 17-18).

Although Dr. Williams was not aware of any specific trauma to Petitioner, he knew that
Petitioner had been a former football player. (PX7, pg. 19; 29). With that, Dr. Williams opined
that Petitioner’s need for an ACDF could be related to injuries he sustained playing football for
Respondent. (PX7, pg. 26). The basis for Dr. Williams’ opinion was, “[I]t is rare for me to see
people in their 30s with degenerative spondylosis to that degree. Unless they are laborers doing
hard labor or having multiple traumas, like in professional sports.” (PX7, pg. 26).

Dr. Williams further testified that degenerative spondylosis alone would not merit
undergoing an ACDF. “[1]t has to be coupled with the symptoms. If I scan 10 people, 10 people
are going to have degenerative change. But if you have neck pain, arm pain, in the distribution of
that degenerative change, then those patients will benefit from surgery.” (PX7, pgs. 26-27). Dr.
Williams testified on cross-examination that Petitioner could not go on without surgery; he would
not get better without surgery. (PX7, pg. 34; 41). Petitioner wanted to pursue surgical treatment.
(T.49). As of the date of the April 12, 2018 hearing, Petitioner testified that he was still treating
conservatively. (T.49).

Petitioner’s Exhibit 4 was the evidence deposition of Dr. Richard Sherman, a board-
certified orthopedic surgeon, which was taken on April 23, 2013. (PX4, pg. 3). Dr. Sherman had
evaluated Petitioner for a Section 12 examination, at the request of Petitioner’s attorney, on June
12, 2012. (PX4, pg. 38). Petitioner reported a history of stingers, “which are brachial plexus
traction injuries associated with neck pain. He reported to me that he had some stiffness in his neck
and tingling in his left hand . . .” (PX4, pgs. 5-7). Dr. Sherman referred to Petitioner’s MRIs of the
cervical spine, dated August 25, 2009 and November 9, 2009, that revealed an annular tear as well
as multiple bulging discs, bone spurs. (PX3; PX4, pg. 10; 13).

Dr. Sherman had testified that Petitioner’s cervical disc and brachial plexus injuries were
causally related to the August 1, 2007 and August 15, 2009 accidents. (PX4, pg. 32). Dr. Sherman
stated that Petitioner could have a progression of nerve dysfunction and disc deterioration, and that



10 WC 13601 18IWCC0671

10 WC 13602
Page 7

those types of events could lead to further medical treatment or surgical intervention. (PX4, pgs.
33-34).

Respondent had sent Petitioner for a Section 12 examination with Dr. Alexander
Ghanayem, a board-certified orthopedic spine surgeon, on May 7, 2012 and April 17, 2017; Dr.
Ghanayem’s evidence deposition was taken on February 7, 2018. (RX1; pgs. 4-5; Deposition
Exhibit 2 and 6). Dr. Ghanayem noted that Petitioner was a professional football player who had
a couple of stinger-type accidents between 2007 and 2009. (RX1, pg. 8). When Petitioner saw Dr.
Ghanayem on May 7, 2012, he had no complaints of neck pain, arm pain, or neurological
symptoms. (RX1, pg. 8).

Dr. Ghanayem’s examination on May 7, 2012 revealed full, unrestricted range of motion
of the neck, foraminal compression and Lhermitte sign were both negative, no tenderness in the
neck, and Petitioner’s neurological exam of the arms was normal. (RX1, pg. 8). Motor, sensory,
and reflex function were also normal. (RX1, pgs. 8-9). Dr. Ghanayem reviewed three MRI reports,
and not the actual scans, dated August 3, 2007, September 14, 2007, and August 25, 2009. (RX1,
pgs. 9-10).

Dr. Ghanayem noted that the August 3, 2007 report indicated that Petitioner had a minimal
bulge at C5-6 and C6-7, which was not uncommon. (RX1, pg. 11, Deposition Exhibit 3). Dr.
Ghanayem read the September 14, 2007 MRI report, which stated, “MRI examination of the
cervical spine fails to demonstrate disc herniation, significant central or neural foraminal stenosis.
Evaluation of the cervical cord is unremarkable as well.” (RX1, pg. 12, Deposition Exhibit 4).
With these findings, Dr. Ghanayem opined, “Once again, when 1 saw Mr. Davis, he was
neurologically normal, consistent with the MRI report, no compression. And he had no
symptoms.” (RX1, pg. 12). As to the August 25, 2009 MRI report, Dr. Ghanayem read the report:
“There are no disc bulges or herniations, neural foraminal narrowing, or central spinal stenosis.
There is a tiny focus of high signal within the posterior aspect of the C5-C6 intervertebral disc on
T2-weighted images raising the possibility of the central annular tear.” (RX1, pg. 13, Deposition
Exhibit 5). Dr. Ghanayem found no inconsistencies between the August 3, 2007 MRI findings and
the August 25, 2009 MRI findings. “[T]he August 2007 MRI scan talks about some disc bulges.
The central annular tear, the possibility of one is consistent with that.” (RX1, pg. 13).

Dr. Ghanayem’s opinion as to Petitioner’s diagnosis was, “Relative to the two events he
related to me, he did have what appears to be stingers, or burners as otherwise people call them. It
appears that there may be some cervical spondylosis, which is the disc bulging, if you will. From
a clinical standpoint, he was asymptomatic.” (RX1, pg. 16). Dr. Ghanayem did not have or make
any further treatment recommendations and opined that Petitioner could return to physical activity
without restriction. (RX1, pgs. 16-17).
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During Dr. Ghanayem’s deposition, Petitioner’s attorney objected to the entire line of
questioning related to Dr. Ghanayem’s May 2012 report stating that they were there to question
the doctor on his second Section 12 report dated April 17, 2017. (RX1, pgs. 14-15), However,
during cross-examination, Dr. Ghanayem testified that he had reviewed his May 2012 Section 12
report in drafting the April 2017 report. (RX1, pg. 29).

Dr. Ghanayem re-evaluated Petitioner on April 17, 2017. By this time, Dr. Ghanayem
noted that Petitioner had retired from professional football in 2013, and Petitioner was working as
a personal trainer, Petitioner’s complaints on this date were neck pain; he had numbness in his left
arm, in the small and ring finger of the left hand, and the left triceps and forearm region; Petitioner
also had numbness in the small and ring finger of the right hand. (RX1, pg. 18).

During his physical examination of Petitioner, Dr. Ghanayem found that Petitioner stood
and walked normally, he had good cervical range of motion, and foraminal compression sign was
negative. Neurologically, Petitioner had no motor deficits, sensation was intact except for the ulnar
side of his left hand, reflexes were normal, and Hoffman sign was negative. Petitioner also had
some tenderness in his neck muscles, “more on the upper cervical, as well as the cervical base
regions.” (RX1, pg. 19).

Dr. Ghanayem reviewed the actual films of the February 15, 2016 MRI of the cervical
spine, and found multiple levels of spondylosis, a disc protrusion at C5-6 on the right side, and
there was some narrowing on the left side, but nothing compressive. (RX1, pgs. 19-20). Dr.
Ghanayem opined that there was no correlation between the MRI and Petitioner’s clinical
symptoms of the arm, but that it correlated with Petitioner’s neck pain. (RX1, pg. 21). Although
Dr. Ghanayem did not testify in detail as to the EMG completed by Petitioner, his April 17, 2017
Section 12 report stated that the EMG results did not correlate with his left arm and hand
symptoms; there is no further explanation in the report or during Dr. Ghanayem’s testimony. (RX1,
pe. 25; RX1, Deposition Ex. 6).

In reviewing all the cervical MRIs from 2007 to 2016, Dr. Ghanayem testified,

He had some radiographic disc bulges, at least on one of the reports
at C5-6 and C6-7. That can progress based on time and aging. So
that’s not uncommon. C4-5 shows something that was not
mentioned on either prior MRI scans. So the origin of that at this
point is unknown. (RX1, pg. 22).

Dr. Ghanayem diagnosed Petitioner with cervical spondylosis and neck pain. (RX1, pg.
22). He did not believe Petitioner was a candidate for an ACDF at C5-6, but did recommend that
Petitioner undergo non-surgical treatment to strengthen his neck. (RX1, pgs. 22-23). The basis for
his opinion was, “You don’t do anterior cervical discectomies and fusions for neck pain. And he
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did not have subjective complaints or physical exam findings consistent with cervical
radiculopathy.” (RX1, pg. 23). Dr. Ghanayem further stated, “I don’t believe he sustained an injury
as a professional football player which puts him at higher risk for having cervical spine surgery.”
(RX1, pg. 44).

During cross-examination, Dr. Ghanayem testified that his opinion was based on
Petitioner’s subjective complaints, his objective physical exam findings, Dr. Ghanayem’s actual
reading of the MRI scan, and not the medical records. (RX1, pg. 25).

Conclusions of Law

Under Section 8(a) of the Act (820 ILCS 305/8(a)), a claimant is entitled to recover
reasonable medical expenses, the incurrence of which are causally related to an accident arising
out of and in the scope of her employment and which are necessary to diagnose, relieve, or cure
the effects of the claimant’s injury. Absolute Cleaning/SVMBL v. Ill. Workers’ Comp. Comm’n,
409 111. App. 3d 463, 470 (4th Dist. 2011).

Following the July 2013 settlement agreement between the parties, Petitioner continued to
have issues with his neck, with pain radiating down both arms, with the pain worse in his left arm.
(T.24-25). Since his initial injury on August 1, 2007, Petitioner had undergone a significant
regimen of continuous conservative treatment, including physical therapy, massage, acupuncture,
chiropractic care, epidural injections, and cortisone injections; the treatment did not alleviate
Petitioner’s symptoms. (T.26-31; T.41-42).

Each physician on Petitioner’s behalf, Dr. Salman Chaudri, Dr. Rajesh Patel, Dr. Sean
Salehi, Dr. Lawrence Chan, and Dr. Kim Williams, noted abnormal findings consistent with
cervical spondylosis, stenosis, protrusions/herniations at C4-5 and C5-6, and cervical left
radiculopathy; these conditions were supported by various MRIs and EMG studies. (PX5; PX6).
Both Dr. Salehi and Dr. Williams had recommended a C4-6 anterior cervical discectomy and
fusion (ACDF). (PX6; PX7, pg. 17). Each doctor noted Petitioner’s history as a professional
football player and that Petitioner’s pain was precipitated by sports injury. (PX5). Dr. Williams
opined that Petitioner’s need for an ACDF could be related to injuries he sustained playing football
for Respondent. (PX7, pg. 26). The basis for Dr. Williams’ opinion was, “[I]t is rare for me to see
people in their 30s with degenerative spondylosis to that degree. Unless they are laborers doing
hard labor or having multiple traumas, like in professional sports.” (PX7, pg. 26).

Prior to Petitioner’s settlement agreement with Respondent in July 2013, the parties had
taken the evidence deposition of Dr. Richard Sherman, a board-certified orthopedic surgeon. (PX4,
pg. 3). Dr. Sherman testified that Petitioner’s cervical disc and brachial plexus injuries were
causally related to the August 1, 2007 and August 15, 2009 accidents. (PX4, pg. 32). Dr. Sherman
stated that Petitioner could have a progression of nerve dysfunction and disc deterioration, and that
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those types of events could lead to further medical treatment or surgical intervention. (PX4, pgs.
33-34).

In contrast to the findings and opinions of Petitioner’s physicians, Respondent relies on the
sole opinion of Dr. Alexander Ghanayem, its Section 12 examiner. By Respondent’s Brief,
Respondent disputes Petitioner’s need for the recommended C4-6 ACDF based on Dr.
Ghanayem’s opinion that Petitioner was not a candidate for an ACDF. The basis for his opinion
was, “You don’t do anterior cervical discectomies and fusions for neck pain. And he did not have
subjective complaints or physical exam findings consistent with cervical radiculopathy.” Dr.
Ghanayem further testified that while the February 15, 2016 MRI films of the cervical spine
correlated with Petitioner’s neck pain, it did not correlate with Petitioner’s left arm pain. (RX1,

pg. 21).

Based on the evidence, the Commission finds the opinions of Petitioner’s physicians more
persuasive than Dr. Ghanayem’s opinion. The physicians, Petitioner’s physicians and
Respondent’s Section 12 examiner, reviewed the same February 15, 2016 MRI of the cervical
spine in diagnosing Petitioner’s condition but arrived at different conclusions. Dr. Ghanayem did
not opine that an ACDF was unreasonable, but testified that an ACDF was not indicated for
patients with neck pain alone. Despite Petitioner’s longstanding history of radiating pain into his
arms, a positive EMG study, and the findings of Petitioner’s physicians, Dr. Ghanayem found no
evidence of neck pain and cervical radiculopathy. In fact, his testimony as to Petitioner’s EMG
studies was limited; Dr. Ghanayem offered no detailed testimony or explanation as to the test
results or which EMG study he had reviewed. Dr. Ghanayem’s April 17, 2017 Section 12 report
also did not elaborate on the EMG results, and simply stated that the findings did not correlate
with Petitioner’s left arm and hand symptoms. (RX1, pg. 25; RX1, Deposition Ex. 6). More
importantly, Dr. Ghanayem testified that his opinion was based on Petitioner’s subjective
complaints, his objective physical exam findings, his actual reading of the MRI scan, and not the
medical records. (RX1, pg. 25).

The Commission finds that Dr. Ghanayem’s failure to reference the multiple positive EMG
findings, and the fact that Petitioner’s medical records consistently documented left-sided and
right-sided symptoms of pain, tingling, burning, and numbness undermines his opinion in this
regard. The Commission therefore affords greater weight to the opinions of Petitioner’s physicians,
and finds that Petitioner’s need for an ACDF is reasonable, necessary, and causally related to his
work injuries.

The Commission further takes notice of Petitioner’s prayer for relief, as contained in
Petitioner’s Petition and supporting Brief, requesting attorney’s fees and costs in bringing this
Section 8(a) Petition. The Commission notes that Petitioner made no argument on this issue. The
Commission hereby denies Petitioner’s request for attorney’s fees, finding that a legitimate dispute
existed as to Petitioner’s need for additional treatment.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition
pursuant to Section 8(a) of the Act is hereby granted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize
and pay for the recommended C4-6 anterior cervical discectomy and fusion and associated medical
expenses prospectively.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall make
payments for reasonable, necessary and related medical expenses pursuant to Sections 8(a) and 8.2
of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for
attorney’s fees is hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under Section 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all other amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in the Circuit Court.

DATED: NOV 2 - 2018 g%] W;%WJ%

'I\?Iit*hael J. Brebhan

MIB/pm
0:10-23-18
052

homas J. Tyrrell

Kevin W. Lambo
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COUNTY OF WILLIAMSON ) D Reverse D Second Injury Fund ($8(e)18)
(] prD/Fatal denied
[ ] Modity None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Donald Fort,
Petitioner,
VS. NO: 16 WC 32671
City of West Frankfort, 1 I . o
8 i, ()
Respondent. w C et @ 6 7 2

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19b having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue(s) of medical
expenses, causal connection, prospective medical care, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399
N.E.2d 1322, 35 IlL.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 26, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for the removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

. |
ore, MOV 5 - 2018 «%A A2l

SIM/sj Stephen J. Mathis
0-10/10/2018
44

rah L. Simpson

ad £ et

David L. Gore
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Employee/Petitioner 16WC032670
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On 1/26/2018, an arbitration decision on this case was filed with the Diinojs Workers' Compensation Commissjon in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.61% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shal]
not accrue.

A copy of this decision is mailed to the following parties:

0963 RICH RICH & COOKSEY PC
THOMAS € RICH

6 EXECUTIVE DR SUITE 3
FAIRVIEW HTS, IL 62208

1433 MCcANANY VAN CLEVE & PHILLIPS
AJd SHEEHAN

505N 7TH ST SUITE 2100

ST LOUIS, MO 63101
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STATE OF ILLINOIS ) [_] Injured Workers' Benefit Fund (§4(d))
)$8. D Rate Adjustment Fund (§8(g)
COUNTY OF WILLIAMSON) [ ] second Injury Fund (58¢e318)
E None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)
DONALD FORT Case # 16 WC 32671
Employee/Petitioner
v Consolidated cases: 16 WC 32670

CITY OF WEST FRANKFORT POLICE
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on June 14, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Acl?
. D Was there an employee-employer relationship?

B

C. l:l Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. [:I What was Petitioner's age at the time of the accident?

[ D What was Petitioner's marital status at the time of the accident?

J

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitled to any prospective medical care?
L. D What temporary benefits are in dispute?
O TpPD [] Maintenance [JTTD
M. [:] Should penalties or fees be imposed upon Respondent?

N. L__’ Is Respondent due any credit?

0. I:] Other

ICArbDecl9(b) 2210 1007 Randolpl Street #8-200 Chicage, IL 60601 312/814-6611 Toll-free 866/352-3033 I¥eb site; wurr, el gor
Dawnstate offices: Colfinsviile 618/346-3450  Peoria 309/67] 3019 Rockford 815/987.7292  Springfield 217/785-708.4
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FINDINGS

On the date of accident, September 10, 2016, Respondent was operating under and subject to the provisions
of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is nof causally related to the accident.

In the year preceding the injury, Petitioner carned $52,332.80; the average weekly wage was $1,006.40.

On the date of accident, Petitioner was 46 years of age, married with 1 dependent child.

Respondent kas paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $N/A for TTD, $N/A for TPD, $N/A for maintenance, and $N/A for other
benefits, for a total credit of SN/A.

ORDER

The Arbitrator finds that the Petitioner has failed to prove that his lumbar spine condition is causally related to
the September 10, 2016 accident.

No benefits are awarded.

RULES REGARDING APPEALs: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

M%% i
' January 25, 2018

Signature of Arbitrator Date

JAN 2 6 2018 STATEMENT OF FACTS

The Petitioner, a 22-year patrolman for the Respondent, testified that on 1/26/16 he was rolling up a heavy
downed telephone wire and felt a pop in his upper neck and shoulder area. He believed he’d had a prior cervical
work injury in 2000. As to his lumbar spine, Petitioner testified to prior injuries in 2006 following a foot chase,
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in approximately 2010 when he stepped on a rolling PVC pipe and fell onto a wall, and in 2013 due to an
altercation. He testified that he’d had no cervical or lumbar surgeries or surgical recommendations prior to 2016.
He returned to unrestricted work duties after the 2013 incident. As a small police department, the Petitioner
testified that he would handle all manner of police calls.

With regard to the 11/8/10 injury where he rolled off a PVC pipe, Petitioner testified he landed onto his buttocks

on the wall and rolled off of it, and he did recall having sume numbness in his right leg to the heel. The 4/15/13

altercation he had with an arrestee involved a workers’ compensation claim. The Petitioner did not recall having
numbness down the right leg with that incident, but wouldn’t disagree if this is indicated in his medical records.

He did recall having lumbar injections in 2013, but testified he continued to work after the 4/15/13 altercation.

The Petitioner agreed that he reviewed his medical records to date which were being submitted into evidence
and verified they accurately reflect what he reported to the providers.

Petitioner saw Dr. Muniz on 1/29/16. He reported a history of back problems, noting he would see a
chiropractor when he had problems, and that he had undergone L.3/4 injections in 2013. The doctor recorded:
"Ongoing [history] of cervical neck pain fell a year ago ongoing neck pain was pulling something on
Wednesday felt a pop.” A cervical MRI was prescribed. (Px3; Rx4).

The Petitioner also sought treatment with chiropractor Dr. Kathalynas on 1/29/16. His intake form there, as well
as a 1/27/16 “Ergo Insight WC Employee Injury Report” intake form included within the records of Dr.
Kathalynas lists prior workers’ compensation claims including the neck and back. The incident involved rolling
cable that was found abandoned on the roadway. With the current incident, Petitioner reported pain and
numbness into the bilateral upper extremities with numbness in the middle and ring fingers. It specifies that he
had similar symptoms when he slipped and fell on ice and hit his head about a year prior. (Px4; Px14; Px15;
Rx35).

Dr. Kathalynas™ 1/29/16 report noted the Petitioner reported rolling up downed wire lying in the road on
1/26/16, it got hung up on something and he jerked it very hard, injuring his upper back and neck. He noted
sharp discomfort in the cervical and bilateral dorsal areas, as well as numbness and tingling in the bilateral
hands. The diagnoses included cervical radiculopathy and cervical/thoracic strains. Chiropractic care was
initiated from 1/29/16 through 10/17/16. (Px4; Rx5).

At a 2/12/16 follow-up with Dr. Muniz, the Petitioner reported an April 2015 injury when he stepped out of his
squad car, slipped on the ground under the car and hit his head. He reportedly had sharp upper back neck area
pain radiating down both arms, and had relief with a couple of months of chiropractic treatment. He would have
occasional aggravation of his pain and some occasional bilateral hand numbness at night. The report states:
"most recently 1/26/16 was rolling up two blocks of wire while working felt something pop upper back neck
region since then ongoing numbness in bilateral hands. Gets some relief with chiropractor but still there [sic]
occasional muscle spasm. Denies loss of muscle strength painly [sic] sensation.” He noted he had been treating
with a chiropractor, but still had numbness in the right hand. Dr. Muniz diagnosed cervical pain and
radiculopathy. Cervical x-rays and EMG/NCV testing were prescribed, noting that an MRI would likely be
needed. (Px3; Rx4).

Cervical x-rays showed degenerative changes, particularly in the lower cervical spine and greatest at C5/6.
3/3/16 MR films showed Generally well-maintained disc height and alignment for his age with the exception of
mild disc desiccation and spondylitis at C5/6 and C6/7. The spinal cord appeared normal with a borderline
congenitally small canal, with some osteophytes stenosis at C5/6 and C6/7. Minimal left and moderate to
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moderately severe right foraminal stenosis from C35 to C7. Disc bulges were noted at all cervical levels from C3
down, with disc osteophytes complexes from C5 to C7. (Px3).

On 3/11/16, Dr. Kathalynas noted Petitioner continued to have pain that radiated into his hands, but his pain
level was down to 5/10 from 7/10. On 3/23/16, Petitioner reported ongoing pain but good improvement, and that
he was waiting for a neurosurgical consult. On 4/11/16, Petitioner reported that he had a neurosurgical consult
pending in June 2016. On 4/13/16, it appears that Dr. Kathalynas started to treat the low back as well, with no
indication as to how this pain began. Subsequent visits note complaints of low back pain/tightness. Petitioner
reported increased soreness on 5/4/16 after having to run and chase someone down. However, by his next visit
he was reporting only 4/10 pain, and that it was only 60% of the time instead of constant. By mid-May, this was
down to 2/10 pain. On 5/27/16, Petitioner reported an increase to a 7/10 pain level, noting he didn’t recall doing
anything to make it worse, and that he just woke up in pain. On 6/3/16, Petitioner reported his entire spine,
including his low back, was bothering him, again with an indication that there was no inciting event. (Px4;
Rx5).

The Petitioner initially saw orthopedic surgeon Dr. Gornet on 6/9/16, which he indicated was on referral from
Dr. Muniz. The Petitioner reported neck pain and headaches at the base of his neck, bilateral trapezius, both
shoulders down both arms into his hands with numbness in tingling, with the right shoulder and arm being most
significant. Dr. Gornet reported that Petitioner’s current problems began, "at least in its level of severity", on or
about 1/26/16, when he began to reach and pull a telephone wire off the road over and over again. Petitioner
reported a history of neck pain going back to April 2015, when he slipped on ice at work, landing hard on his
left side and injuring his iow back and neck. He did not recall undergeing prior MRI testing. The Petitioner was
working full duly, but would have increased symptoms with certain activities. He noted numbness and tingling
in his hands, particularly his fingertips. Sensation was decreased in right C6/7 and left C7 dermatomal patterns
on exam. Dr. Gornet indicated cervical x-rays showed loss of disk height and spurring at C5/6 and C6/7, with
more significant foraminal stenosis on the right. His review of the 3/3/16 MRI films suggested a C6/7 disc
herniation and a smaller herniation at C5/6, noting films were of moderate to poor quality. Dr. Gomnet opined
that the Petitioner’s symptoms were causally related to his work accident and that he could continue to work. A
repeat MRI and medication were prescribed. (Px6).

The radiology report from the 6/9/16 cervical MRI indicated a central and right C5/6 herniation with
degenerative changes likely affecting the exiting right C6 nerve root, a broad-based and smaller herniation at
C6/7 with a right foraminal component though small than at C5/6, and small central herniations at C4/5 without
definite nerve root impingement. (Px8).

Following the MRI, Dr. Gornet reviewed the films and found what he opined to be more significant disc
pathology with acute-on-chronic disc herniations at C5/6 and C6/7, as well as a central C4/5 herniation/annular
tear. He also noted severe right foraminal stenosis from C35 to C7, moderate at left C5/6. Petitioner was referred
to Dr. Boutwell for epidural injections. (Px6). She performed an epidural at C6/7 on 6/9/16 with a post-
procedure pain score of 4 to 5/10 noted, and at C5/6 on 6/30/16, with a post-procedure pain score of 4/10. (Px7).
On 6/10/16, Petitioner told Dr. Kathalynas that Dr. Gornet was recommending cervical surgery. It was at
approximately this point that Kathalynas’ treatment begins to focus more significantly on the lower back, per the
treatments indicated in his reports. On 6/17/16, Pelitioner specifically indicated lumbar and sacroiliac (SI)
discomfort of 6/10 for 80% of the time, mainly noticing this after prolonged sitting and standing. On 6/20/16, he
reported numbness in his right hand and tingling in his right foot, noting he did a lot of walking that he felt
irritated his low back. On 6/27/16, Petitioner reported his right leg had been irritated the past couple of days, and
he continued to have numbness into both arms depending on his activities. On 7/1/16, the Petitioner reported
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that he was improved following a cervical injection. On 7/8/16, the Petitioner reported discomfort in the low
back and ST areas at 5/10 level. On 7/15/16, the Petitioner reported that his surgeon had recommended surgery
for two or three cervical discs, and that he had low back pain into the right leg. On 7/20/16, Petitioner reported
an increase in spinal pain after having to get an uncooperative person into his squad car, On 7/22/16, he reported
that he felt like the cervical injection was wearing off. On 7/25/16, Petitioner reported increased neck, mid and
low back pain after stepping in a rut on the highway. (Px4; Rx5).

On 7/14/16, Petitioner reported to Dr. Gornet that the injections gave him some relief, at C6/7 more than C5/6,
but that the improvement wore off. Dr. Gornet recommended disc replacement surgeries at C5/6 and C6/7. A
pre-surgical cervical CT myelogram was performed on 8/4/16, while the Petitioner was allowed to continue full
duty work pending surgery. The myelogram report indicated right lateral recess C5/6 effacement, and extradural
defects at C5/6 and C6/7 without significant central or foraminal stenosis. The CT showed: 1) right lateral
recess protrusion with spurring at C6/7, resulting in right cord flattening, mild central canal stenosis and right
greater than left foraminal stenosis, and 2) circumferential bulging with right foraminal superimposed protrusion
with associated spurring at C5/6, with mild central and severe right greater than left foraminal stenosis. (Px9).
Dr. Gomet’s review of the CT myelogram revealed disc pathology at both noted levels with particularly right
sided foraminal stenosis. (Px6).

Prior to the cervical surgery, the Petitioner testified he had another work accident on 9/10/16. He was called to a
scene where a woman acting psychotically ran into traffic. He and another officer pulled her out of the street, an
altercation ensued, and he injured his low back.

The 9/12 and 9/14/16 reports of Dr. Kathalynas do not reference anything about the alleged 9/10/16 work injury.
The next report of 9/19/16 report states that Petitioner “is still hurting from his last fight at work. He did go up
to his surgeon on Saturday and they did another MRI on his neck and he is waiting for his surgery to be
scheduled.” It was noted that the surgeon prescribed 6 weeks of chiropractic treatment for the neck and low
back.

A 9/19/16 intake form for Dr. Kathalynas, as well as a 9/13/16 “Ergo Insight WC Employee Injury Report”
intake form, reference the 9/10/16 injury involving an altercation with an arrested suspect who was resisting
arrest. The listed injuries include neck and low back pain, with radiation to the right groin. They also note prior
workers’ compensation claims involving similar symptoms and complaints as nerve damage in the neck in 2015
and 2016 and the low back in 2013 and 2015. (Px4; Px15; Px16; Px17; Rx5).

On 9/15/16 he underwent an abdominal CT scan due to complaints of sudden onset right flank pain. He
previously had undergone the same test a year prior. Petitioner indicated he stopped to see his chiropractor, who
did not feel it was related to the back condition. (Px5). Petitioner told Dr. Kathalynas on 9/21/16 that he felt
improved after being off work due to a lack of light duty availability, as he hadn’t had to do anything to irritate
his neck and upper back. (Px4; Rx5).

On 9/17/16, Dr. Gornet noted that cervical surgery had been approved, but that Petitioner had developed new
symptoms in his low back and neck again on 9/10/16 in an altercation with a citizen. He noted Petitioner had a
prior history of low back pain, with chiropractic care, but that Petitioner’s initial 6/9/16 visit pain diagram did
not reflect low back complaints. He had undergone a prior 2013 lumbar MRI after an altercation at work and
had seen Dr. deGrange. The records of Dr. deGrange were not submitted into evidence. Petitioner reported he
recovered with a low level of tolerable symptoms. His current low back symptoms reportedly were now constant
bilaterally, particularly into the right buttock and leg to the heel, with tingling in his left foot. Motor exam
showed decreased EHL function on the right and decreased sensation in an S| dermatome on the left. Dr.
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Gornet stated: "1 have discussed with Mr. Fort that he may have aggravated his underlying condition in his
lumbar spine that was quiescent as well as potentially producing a new injury in the disk. The same is true in his
cervical spine." Cervical examination was unchanged. A repeat cervical MRI was obtained and Dr. Gomet
veritied no change in the films, particularly at C4/5. The Petitioner was restricted to light duty for two weeks
and referred for chiropractic treatment. Lumbar MRI was planned. Dr. Gornet opined that the increase in the
Petitioner's symptoms was directly attributable to the 9/10/16 accident. (Px6). The cervical MRI report indicated
circumferential disc bulges at C5/6 and C6/7 with superimposed right foraminal epicenter broad-based
protrusions resulting in severe right greater than left foraminal stenosis at both levels but mild central canal
stenosis at the C6/7 level, as well as central annular tears at C3/4 and C4/5 resulting in mild right foraminal
stenosis at both levels. (Px8).

At this point in the Arbitrator’s review ol Px4, it appears that Dr. Kathalynas started to prepare two separate
reports from the same dates, one focused on the cervical and thoracic spine, and the other on the low back. A
separate 9/19/16 report notes the Petitioner was seen for injuries he sustained “at work on .” [Arb note: there is
no date indicated]. Petitioner reported struggling with someone he was trying to arrest and ended up on the
ground trying to pick up the assailant, resulting in lower back pain and sharp discomfort in the right lumbar and
SI regions. Petitioner reported the symptoms had been present for several days. This report goes on to describe
the examination in much more significant detail than the general records of Dr. Kathalynas indicate. Multiple
lumbar diagnoses are indicated, including sprains/strains and radiculopathy. On 9/21/16, Petitioner was awaiting
a lumbar MRL On 9/23/16, he noted that sitting at ball games reaily made his legs hurt. On 9/26/16, Petitioner
had ongoing 4/10 lumbar and SI pain, most noticeable in the morning. The 10/10/16 note indicates pain with
sitting on the ground deer hunting. The last note of 10/17/16 indicates Petitioner was overall doing the same
since his last treatment. (Px4; Rx3).

The 10/18/16 surgery involved C5/6 and C6/7 disc replacements with Dr. Gornet. The report notes that
herniations were found at central and right, and smaller left, at C5/6 with significant right-sided stenosis. At
C6/7, he noted central and right-sided herniations and right foraminal stenosis. Both levels were decompressed.
(Px11).

Petitioner testified that his neck pain with numbness and tingling into his arms and fingers did impact his work
to some degree, but hie was able to perform his duties prior to surgery. Petitioner testified he underwent surgery
on 10/18/16 based on the Respondent authorizing same. (Px2). He was held off work afterwards.

Petitioner reported on 11/7/16 that his neck was doing "wonderfully well", but that he still had low back pain.
(Px6). Lumbar MRI was obtained on 11/28/16 reportedly showing: 1) a central, broad-based L4/5 disc
protrusion, slightly increased in thickness versus 5/13/13 films, with a likely left paracentral annular tear, mild
central canal stenosis and bilateral foraminal stenosis that was worsened since 5/13/13; 2) an L2/3 annular disc
bulge with superimposed right foraminal protrusion with increasing thickness, moderate right greater than left
foraminal stenosis and borderline central canal stenosis; and, 3) annular disc bulge with right foraminal
protrusion at L3/4 and L5/S1, with moderate right greater than left foraminal stenosis and mild central canal
stenosis, all stable since the prior 5/13/13 films. (Px8).

On 11/28/16, Dr. Gornet noted Petitioner's neck was doing very well. His review of the lumbar MRI indicated
multilevel disc degeneration with a central herniation/annular tear at L4/5 and mild left L5/S1 foraminal
stenosis. Comparing it to 5/13/13 films, Dr. Gornet opined there was a new more right-sided L3/4 herniation
and new L4/5 annular tear. He stated that the low back "will be difficult to solve", and recommended initial
right L3/4 and L4/5 injections based on the symptoms being mainly right-sided. Petitioner remained temporarily
disabled. (Px6). On 12/22/16, Dr. Boutwell performed bilateral L3/4 epidural injection, indicating a post-
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procedure pain score of 4/10. On 1/19/17, she performed a right L4/5 epidural injection, again indicating a post-
procedure 4/10 pain score. (Px7).

On 2/16/17, Petitioner noted mild neck pain he felt was weather related, but for the mest part felt a dramatic
cervical improvement. Lumbar injections provided only temporary relief. Noting the multilevel problems, Dr.
Gornet’s first recommended option was right microdecompression at L2/3 and L3/4 for the large herniations. He
noted there was "no perfect scenario”, and that any surgery had the potential to destabilize the spine with
increased back pain, but that Petitioner was "miserable” and had failed conservative care. He opined that the
Petitioner had already had nerve injury and that this often can't be fixed with surgery. (Px6).

A2/16/17 cervical CT scanning noted the disc replacements were in satisfactory position with mild C6/7 and
borderline C5/6 central canal stenosis due to spurring that was unchanged. Otherwise, previously seen stenosis
were significantly improved bilaterally by the decompression. (Px9).

A 5/15/17 pre-surgical lumbar CT impression was annular disc bulges with posterior element hypertrophy at all
lumbar levels, including facet arthropathy and ligamentum flavum hypertrophy. At L2/3 therc was a
superimposed right foraminal protrusion, at L3/4 there was mild central canal stenosis, and at all lumbar levels
there was bilateral foraminal stenosis. (Px9).

At the last visit with Dr. Gornet on 5/15/17, the Petitioner's cervical spine looked good. FHe opined that the
lumbar CT scan showed no evidence of a major facet arthropathy with the exception of L5/S1, where it was
fairly significant. Based on these findings, Dr. Gornet recommended facet rhizotomies (RFA), medial branch
blocks and L5/S1 epidural before attempting microdecompression surgery. He reviewed the report of Dr. Stiehl,
noting he personally found no evidence of symptom magnification with the Petitioner, supported by 2 good
cervical outcome. (Px6).

The Pctitioncr testificd that he expericnced dramatic improvement with the cervical surgery - “it was just crazy.
It was unbelievable” — and continues to improve. As to the lumbar spine, the Petitioner testified that he did not
indicate any lumbar symptoms at the initial 6/9/16 visit with Dr. Gornet, with no indication of low back pain in
the pain diagram, and that while he had been able to continue to work, his low back pain has not resolved since
the 9/10/16 incident. Currently, the Petitioner stated he has a fist-sized knot in his low back with pain radiating
into the right buttocks and numbness down the leg to the foot. He gets some spasms in the left leg. Prolonged
sifting or standing increases the symptoms. As to the lumbar epidurals and RFA that Dr. Gomet has
recommended, the Petitioner testified he would prefer to try this as he would like to avoid surgery. He testified
that he is being paid salary while off work, and that he did not feel he is currently able to work full duty.

On cross examination, the Petitioner was asked about his prior 2/16/15 slip and fall accident, and he
acknowledged that he struck his left posterior head when he slipped on ice getting out of his squad car, reporting
symptoms going down his arms with tingling in the hands and fingers. He didn’t recall having radiating pain
down his legs into his heels, but testified he wouldn’t disagree with the medical records if they indicated he
reported this,

The Respondent submitted a number of pre-accident records from the office of Nolen Clinic, which appears to
be a chiropractic facility. These documents appear to show treatment for low back and right leg pain from
November 2010 to April 2011, and from April to June of 2013. One intake form indicates on 11/8/10 the
Petitioner stepped over a short brick wall, stepped on a PVC pipe, which rolled out and he fell back. An
11/15/10 note states that he had a prior work-related back injury in 2006, when he lifted and turned an
intoxicated person away from the roadway. A separate intake form notes that on 4/15/13, the Petitioner injured
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his low back and right hip escorting someone who was under arrest. The Petitioner indicated he had been
injured twice before, and that he went home after the incident to apply a heating pad and TENS unit. There were
also some thoracic and cervical complaints in 201 1. A 5/13/13 lumbar MRI showed mild-to-moderate posterior
bilateral paracentral disc bulging at muitiple levels from L1 to S1, with mild-to-moderate central canal and mild
bilateral neuroforaminal stenosis noted from L2 to S1. (Rx3).

Petitioner saw Dr. Davis on 5/21/15 for right shoulder, neck and low back injuries. The injury itself was not
described in detail, but it was noted that Petitioner was getting chiropractic treatment, that his left shoulder was
not 100%, and that he no longer had tingling in his fingers but still had right trapezius spasm. His back pain was
worse with extended use, and would get radiating pain into the right leg down to his heel (“He said after about 5
hrs of pittling around he starts getting the pain in his leg.”). Diagnoses were cervical strain, low back pain and
spasm. He was to continue chiropractic care and back exercises. (Rx2).

On 1/26/16, his injury was more neck/shoulder than low back. He was treating with Dr. Kathalynas for the low
back prior to the 9/10/16 accident.

Orthopedic surgeon Dr. Gornet testified for hearing via evidence deposition on 5/18/17. The Petitioner believed
that his cervical and upper extremity problems began with the 1/26/16 work incident with the telephone wire,
though Dr. Gomet noted he had neck pain going back to at least April 2015, when he had slipped on ice and
injured his neck and low back. When he initially saw Petitioner on 6/9/16, he had no complaints of low back
pain, and while his neck and upper extremity tingling improved somewhat with chiropractic treatment, his
constant pain did not. He was working full duty. Examination abnormalities included decreased sensation in a
C6/7 pattern on the right and C7 on the left. The repeat MRI was obtained due to the relatively poor quality of
the prior MRI, and Dr. Gornet opined it showed acute-on-chronic C5/6 and C6/7 herniations and a central
annular tear at C4/5. Diagnosis was discogenic pain from C5/6 and C6/7 secondary to disc injury and
herniations as well as irritation of foraminal stenosis at those levels, and a C4/5 annular tear. Dr. Gornet opined
that the cervical conditions were causally related to the work accident, as a reaching/pulling injury can
mechanically load the cervical spine and cause disc injury. Petitioner’s symptoms correlated with this objective
pathology. Dr. Gomet testified: “Clearly he had some preexisting symptoms, and that’s well noted and was seen
in the medical records. But there was a change in his symptoms, and that was consistent with the acute-on-
chronic change that we saw on the MRL” Surgery was recommended as the only real option for relieving his
symptoms, given mild but temporary improvement with injections. CT myelogram indicated no significant facet
pathology and some bony foraminal right stenosis at C35 to C7. The stcnosis would have been preexisting, but
could easily be aggravated by his work activities. (Px12).

At Petitioner’s 9/10/16 visit, he reported injuring his low back and aggravating his neck in an altercation with a
citizen at work a week prior. The Petitioner did report a history of low back pain with chiropractic care, He had
bilateral low back pain, but the symptoms were mainly into the right hip and leg to the heel with tingling in the
left foot. Exam noted decreased EHL function on the right and decreased SI dermatome sensation on the left.
These findings would involve the L3/S1 and L4/5 levels. X-rays showed some multilevel degeneration, but were
relatively benign. Dr. Gornet opined that the altercation could have aggravated the underlying lumbar condition.
The cervical exam was unchanged after this incident, but he was taken off work as to the low back. Lumbar
MRI was delayed due to cervical surgery, but conservative care was prescribed for the low back. Dr. Gornet’s
lumbar diagnosis was aggravation of preexisting condition or potentially new injury at L4/5 or L5/S1, and even
at L3/4 “because of translation.” There was “no question” in Gornet’s mind that the lumbar condition is causally
related to the 9/10/16 accident, as the Petitioner didn’t complain of his low back and it was not an issue when he
first saw him on 6/9/16. (Px12).
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The Petitioner underwent cervical surgery on 10/18/16, and did wonderfully well, but he continued to have low
back pain. The lumbar MRI was obtained on 11/28/16, and was compared to 5/13/13 films. There was a new
right-sided L3/4 herniation, and Dr. Gornet felt there was a new L4/5 annular tear. He clearly had preexisting
disc degeneration and 1.5/S1 foraminal stennsis in the 2013 films, but “I think he may have aggravated his
underlying degeneration and foraminal stenosis at L5/S1.” He advised Petitioner his low back would be “more
difficult to solve” and harder to get him back to full duty given multilevel problems. Petitioner was held off
work. Recommended right L3/4 and bilateral L4/5 epidurals provided only temporary relief. In Dr. Gornet’s
opinion, the only real option to return Petitioner to baseline, would be L2/3 and L3/4 microdecompression on
the right where the herniation is. Petitioner was told this could help the right hip and leg pain, but no surgery
was going to make him perfect. The lumbar CT showed no major facet arthropathy except at L5/S1, which
could have been a source of Petitioner’s buttocks pain. Based on this, “I changed my thinking there”, and Dr.
Gornet recommended right facet rhizotomies at L5/S1, as he felt that avoiding surgery would be Petitioner’s
best option to get back to full duty work. If that doesn’t work, the previously recommended decompression
surgery would be the fallback recommendation. (Px12).

With regard to the reports of Dr. Stiehl, Dr. Gornet testified his experience with the Petitioner indicated no
evidence of functional overlay, and he has objective pathology consistent with the subjective complaints. He did
agree with Dr. Stieh] that there was L2/3 and L3/4 foraminal encroachment, and that Petitioner had an excellent
cervical result. He disagreed that Petitioner had reached MMI as to the neck, as that would not be until a year
after surgery. Again, Petitioner was candid in noting he’d had back pain for years, but “There’s a difference
between tolerable back pain that he doesn’t even put on his pain diagram and intolerable back pain that affects
his quality of life.” His goal would be to get Petitioner back to his baseline tolerable lumbar condition with
ongoing chiropractic maintenance. (Px12).

As to the records of Dr. Kathalynas noting reports of low back pain prior to the 9/10/16 accident going back to
6/8/16, on cross exam Dr. Gornet essentially testified that chiropractic records tend to show every possible
diagnosis, and that he was “comfortable™ that Petitioner did not have any significant back complaints when he
was treating him prior to the accident. He acknowledged that Petitioner had prior lumbar problems in 2013,
when he underwent MRI, and 2015. Dr. Gornet did not recall if Dr. Muniz’ records reflected radicular lumbar
symptoms after the 2015 slip and fall. He did not review any records of Logan Primary Care from 5/15
indicating radicular symptoms into the right heel, but wouldn’t dispute if Petitioner had preexisting radicular
symptoms. He indicated it was important to his causation opinion that Petitioner had no symptoms, then an
altercation, and then increased symptoms, as his condition thus changed as a result. Dr. Gornet also did not
recall reviewing any records of Dr. Nolen. (Px12). '

Dr. Gomet agreed the Petitioner’s degenerative spinal findings were generally age-appropriate. He was asked if
the records showed Petitioner reported numbness and tingling in the right side/lower extremity after his 2013
injury, whether this would be similar to what he has now, and Dr. Gornet testified that the numbness and
tingling is similar, but he currently has more of a right buttock/hip/groin pain. As to the 2013 MRI showing disc
bulges at 5 lumbar levels, Dr. Gornet testified that “bulging is sort of insignificant”, but agreed Petitioner clearly
had preexisting multilevel lumbar degeneration, which does occur over time. As to whether the L3/4 herniation
could have developed over time since 2013, Dr. Gornet indicated this was “pure speculation”, and changes since
2013 were noted from L2 to L5. He testified that: “generally [ don’t believe that those changes occur in the long-
term. [ think that they occur usually with an acute event.” He questioned how the degeneration would have
developed over time but only progressed in the areas to which Petitioner’s symptoms correlated. In his opinion,
there was no other plausible explanation than to associate the changes to the accident / altercation. (Px12).
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Respondent’s Section 12 examining orthopedic surgeon Dr. Stiehl testified via evidence deposition on 5/17/17.
(RxI). At the initial examination of 11/10/16, the Petitioner reported a history of neck and upper back problems,
but that he developed symptoms after rolling up long portions of wire on 1/26/16 and felt a pop in his upper
back. He opined that x-rays showed degeneration that was age-appropriate. Regarding Petitioner’s neck
condition, Dr. Stiehl opined that Petitioner sustained a cervical sprain as a result of the 1/26/16 incident. He
testified the Petitioner’s exam was normal and showed no objective signs of neurologic changes, and there were
no acute injuries to the cervical bones or ligaments. He did have degenerative findings at C5/6 and C6/7 that
included moderate to severe right foraminal stenosis. As to the 6/9/16 repeat MRI, Dr. Stiehl didn’t disagree
with the radiologist’s findings, but opined that there were no acute herniations depicted. Based on a strain
injury, he opined that the Petitioner would have reached MMI within two months. Regardless of causation, he
should have reached MMI three to four months post-surgically. Dr. Stiehl testified that given the Petitioner did
not have cervical neuropathy, he would not have recommended the disc replacement surgery and would have
allowed the Petitioner to return to work. (Rx1).

Dr. Stiehl re-examined the Petitioner on 4/10/17. He opined that the principal target of lumbar treatment today is
radiculopathy, testifying: “if you don’t have a neuropathy. you don’t have much of an injury.” A 5/13/13
Lumbar MRI showed significant bulging at all levels, which would be normal for the Petitioner's age.
Compared with the 11/28/13 films, Dr. Stiehl acknowledged that while the 2016 MRI report noted slight
increases in an L4/5 protrusion and L2/3 annular bulge, there was not really much change, testifying the findings
are degenerative, and: “They just don’t change over time.” On lumbar exam, Dr. Stiehl testified that the
Petitioner had 5 out of 8 Waddell signs, and three of the five were suspicious for symptom magnification. Dr.
Stiehl’s diagnosis was a minor low back strain that caused him to have neck pain, and opined that he should
have reached MMI within 4 to 6 weeks. He opined that Petitioner did not need lumbar surgery and was able to
return to work as to the lumbar spine. (Rx1).

On cross examination, Dr. Stiehl testified that he hasn't performed surgery since 1982, and estimated that only
15% to 20% of his practice consists of treatment for spinal disorders. He agreed the Petitioner acknowledged
prior neck and low back complaints. As to the cervical spine, Dr. Stiehl agreed that the Petitioner was working
full duty at the time of his accident, and that there was no evidence the Petitioner had undergone a cervical MRI
prior to 1/26/16. He did not review the cervical MRI films, but did review the lumbar MRI films, and that his
cervical diagnosis would not have changed if he had reviewed the films. He acknowledged that the mechanism
of the pulling wires to remove them from the roadway would be competent to cause or aggravate a cervical
spine injury. As to his report indicating that the Petitioner was not evaluated for nearly two weeks following the
accident, he was not aware the Petitioner had seen Dr. Muniz and Dr. Kathalynas on 1/29/16, three days post-
accident. As to his opinion that Petitioner was not a surgical candidate, in part, because he had no chronic
radiculopathy, Dr. Stiehl agreed that complaints of numbness and tingling down both of his arms at his initial
6/9/16 visit with Dr. Gornet on 6/9/16, as well as Gomet's exam findings of decreased sensation in the C6/7
dermatome, could be consistent with cervical radiculopathy. Dr. Stiehl testified he knew of Dr. Gornet as a
“very skilled doctor” with top flight training, and in seeing a few of his cases, he noted that he’d “never seen the
slightest problem or complication™, and he acknowledged that the Petitioner had an excellent outcome. He
testified that he has been “amazed at how well these necks do after that particular operation.” (Rx1).

Dr. Stiehl testified that he considered the injury resulting from the 9/10/16 altercation as a “minor back injury”
because Petitioner hadn’t gone to the ER or sought other emergency treatment. While he agreed his findings
were consistent with Dr. Gornet’s during his lumbar examination, he pointed out that chiropractic records from
2016 prior to 9/10/16 reflected complaints of low back pain, though he agreed the main complaint in the records
was the cervical spine. The Arbitrator notes that Dr. Stiehl acknowledged multiple discrepancies in his reports,

which he testified generally were typos. (Rx1).
10
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Dr. Stiehl conceded that no other physician who examined Petitioner documented positive Waddell signs, and
that he made no such findings at the initial 11/10/16 exam. He agreed that his 4/10/17 report didn’t document
the specific tests he performed to elicit those signs in his report. When asked why he would believe that
Petitioner was malingering or exaggerating when Petitioner was working full duty up until his neck surgery, Dr.
Stiehl indicated he didn’t necessarily believe the Petitioner was a malingerer and that he “basically made those —
that call of the Waddell signs on the day that [he] saw him.” As to the comparison of the 2013 and 2016 lumbar
MRIs, he agreed there were some differences, but “I'm looking for findings that are consistent with what |
would believe to be pathological changes that cause surgery or other treatments to be rendered, and I can’t tell
you that I saw those changes.” He did not sg¢/the large disc herniation described by Dr. Gornet, opining that
what he saw was age-related degenerative changes. He admitted that a patient can have a permanent increase in
symptoms without evidence of changes showing on an MRI. Dr. Stiehl conceded that Petitioner’s lumbar
treatment was based on his complaints of back pain, and “so I would say that he was treated for a condition that
I attribute to a claim. Does that make sense?”" He was unable to comment on any of Dr. Gornet’s post-9/17/16
recommendations because he had not reviewed those medical records, but he testified that given there were no
lumbar abnormalities of any kind when he saw him for examination, he still would have placed him at MMI.
(Rx1).

The Petitioner testified that he brought diagnostic film CDs for Dr. Stiehl to review, but was never asked for

them. He told Stiehl’s nurse he brought all the films per a letter from Respondent, and the nurse said the doctor
had everything he needed, so the Petitioner took them back.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TQO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the Petitioner has failed to prove that his lumbar condition is causally related to the
9/10/16 accident.

The Petitioner in this case has a long-standing lumbar spine problem. There are multiple references in his
current and past medical records to low back injuries and low back pain that radiates to the right leg, including
down to the heel, as well as symptoms of numbness or tingling. While this in and of itself doesn’t rule out the
compensability of an accident which aggravates or accelerates that condition, the greater weight of the evidence
does not support such finding in this case.

The biggest factor in the Arbitrator’s determination in this case, unlike in the companion case 16 WC 32670, is
that the Petitioner’s lumbar symptoms were occurring and being treated for several months prior to the accident
date of 9/10/16.

On 4/13/16, Dr. Kathalynas started to treat the low back, with no explanation regarding the reason for onset.
indication as to how this pain began. His pain improved for a while and then on 5/27/ 16, Petitioner reported an
increase in low back pain to a 7 out of 10 pain level, and Dr. Kathalynas specifically noted that he didn’t recall
doing anything to make it worse, and that he just woke up in pain. On 6/3/16, his entire spine including his low
back was bothering him, again with an indication that there was no inciting event. On 6/10/16, the doctor’s
records start to specifically note treatment to the lower lumbar spine. On 6/17/16, Petitioner specifically
indicated lumbar and sacroiliac (SI) discomfort at a 6/10 level, and on 6/20/16 he reported tingling in his right
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foot, noting he did a lot of walking that he felt irritated his low back. On 6/27/16, Petitioner reported his right
leg had been irritated the past couple of days. On 7/8/16, the Petitioner reported discomfort in the low back and
SI areas at a 5/10 level. On 7/15/16, the Petitioner complained of low back pain into the right leg. On 7/25/16,
Petitioner reported increased neck, mid and low back pain after stepping in a rut on the highway. Alfter visits on
9/12 and 9/14/16 without any report of a work accident, on 9/19/16 Dr. Kathalynas references that Petitioner “is
still hurting from his last fight at work.”

Dr. Gornet’s causation opinion is most significantly based on a chain of events analysis: the Petitioner had no
low back pain when he initially saw him, he then had a work accident and developed low back and leg
symptoms which have continued, and therefore there is a causal relationship. While this theory of causation is
valid, it is flawed in this case because it ignores the lumbar and right leg complaints that the Petitioner made to
Dr. Kathalynas for several months prior to the 9/10/16 accident, as noted above, and the fact that treatment had
been undertaken. His explanation that chiropractic records contain “every possible diagnosis™ is not a
satisfactory explanation when the records specifically note treatment to the low back. While Dr. Stiehl’s
testimony in this case was not very persuasive in many ways, the greater weight of the evidence also does not
support the causation opinion of Dr. Gornet. The Arbitrator believes that the greater weight of the evidence
indicates the Petitioner has had on and off lumbar pain and radicular symptoms for years, and there is a much
clearer delineation of onset occurring months prior to the accident date than there is at the time of the accident.
The change that appears to have occurred at that point was the reporting of the symptoms to Dr. Gornet and his
subsequent lumbar work-up.

The Petitioner testified that he reviewed his medical records and they were accurate in terms of what he
reported. Thus, the fact that Dr. Gornet did not indicate any report from Petitioner of low back pain, the records
of Dr. Kathalynas clearly indicate low back and right leg complaints had been ongoing for several months prior
to the accident. Additionally, while Dr. Gomet testified that there was a difference in the Petitioner’s current and
prior complaints, the Arbitrator’s review of the prior records over many years, as well as the months prior to the
accident, reflects very similar if not identical complaints. Dr. Gornet testifies that the new lumbar MRI findings
he visualized could be causing the right sided symptoms, but this determination is not persuasive to the
Arbitrator when the Petitioner had virtually the same complaints in 2013 when he underwent an MRI.

The greater weight of the evidence indicates that the Petitioner developed low back and right leg complaints in
the months prior to 9/10/16 and was actively treating for them when he had the accident on that date. The
Arbitrator sees no significant change in his condition at that time versus the months prior, particularly in the
context of the longstanding nature of these complaints going back to 2010.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL

APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

Based on the Arbitrator’s findings with regard to causation, the Respondent is not liable for the Petitioner’s
lumbar-related treatment. As indicated in the Arbitrator’s decision in the companion case, 16 WC 32670, the
expenses of Dr. Kathalynas were awarded in that case despite the fact that some of the Lreatment involved the
lumbar condition as well as the cervical condition.

WITH RESPECT TO ISSUE (K), IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
CARE, THE ARBITRATOR FINDS AS FOLLOWS:
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Based on the Arbitrator’s findings with regard to causation, this issue is moot.

WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR

TEMPORARY TOQTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR

MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator notes that while the parties have not indicated that TTD is an issue in this case, they have
stipulated that the Petitioner has had lost time from work, but that he has received a salary continuation during
such time, and thus that TTD benefits are not applicable to the current hearing.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
)8S. | [_] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) I:] Reverse I:I Second Injury Fund (§8(e)18)
D PTD/Fatal denied
D Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Donald Fort,
Petitioner,
VS, NO: 16 WC 32670
City of West Frankfort,

Respondent, 18IWCC06%73

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19b having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue(s) of medical
expenses, causal connection, prospective medical care, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 26, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for the removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

oo Novs-am -eg%é T2 57

SIM/sj Stephen J. Mathis

0-10/10/2018
Adeboad A Mempier)

44
gnorah L. Simpson

David L. Gore
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On 1/26/2018, an arbitration decision on this case was filed with the Hlinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed,

If the Commission reviews this award, interest of 1.6] % shall accrue from the date listed above to the day before the
date of payment: however, ifan employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue, -

A copy of this decision is mailed to the following parties:

0963 RICH RICH & COOKSEY PC
THOMAS € RICH

6 EXECUTIVE DR SUITE 3 !
FAIRVIEW HTS, IL 62208 o

1433  McANANY VAN CLEVE & PHILLIPS
AJ SHEEHAN

505 N7TH ST SUITE 2100

ST LOUIS, MO 63101
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STATE OF ILLINOIS ) [ ] injured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) [] Second Inijury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)

DONALD FORT Case # 16 WC 32670

Employee/Petitioner
v

CITY OF WEST FRANKFORT POLICE
Employet/Respondent

Consolidated cases: 16 WC 32671

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on June 14, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, E] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. D Was there an employee-employer relationship?

. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. I:] What was the date of the accident?

B
C
D
E. I__—' Was timely notice of the accident given to Respondent?
I Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner’s earnings?

H. [_] What was Petitioner's age at the time of the accident?

I. [] What was Petitioner's marital status at the time of the accident?

]

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. E] Is Petitioner entitled to any prospective medical care?

L. [] what temporary benefits are in dispute?
1 TPD [C] Maintenance OTmD

M. [_] Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

{CArbDeci9(8) 2/10 100 W. Randolph Street #8-200 Chicago, IL, 60601 312:814-6611 Toll-free 866/352-3033  Web site: www.iwee il gov
Downstate offices: Colfinrville 618/346-3450  Pecria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, January 26, 2016, Respondent was operating under and subject to the provisions of
the Act,

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ili-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $52,332.80; the average weekly wage was $1,006.40.

On the date of accident, Petitioner was 45 years of age, married with 1 dependent child.

Respondent fras not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $N/A for TTD, $N/A for TPD, $N/A for maintenance, and $N/A for other
benefits, for a total credit of SN/A.,

Respondent is entitled to a credit for any awarded medical expenses paid prior to hearing pursuant to Section
8(j) of the Act.

CRDER

The Arbitrator finds that the Petitioner’s cervical condition of ill-being is causally related to the January 26,
2016 accident.

Respondent shall pay reasonable and necessary medical services which are causally related to treatment of the
cervical spine, as contained in Petitioner’s Exhibit 1, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for any awarded medical expenses that have been paid by Respondent prior
to hearing, and Respondent shall hold Petitioner harmless from any claims by any providers of the services for
which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

The Petitioner’s request for the award of prospective medical treatment is denied, as there are no specific current
treatment recommendations. However, the ongoing post-surgical cervical condition remains causally relatedto
the January 26, 2016 accident.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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January 25, 2018

Signature of Arbitrator Date

el STATEMENT OF FACTS

The Petitioner, a 22-year patrolman for the Respondent, testified that on 1/26/16 he was rolling up a heavy
downed telephone wire and felt a pop in his upper neck and shoulder area. He believed he’d had a prior cervical
work injury in 2000. As to his lumbar spine, Petitioner testified to prior injuries in 2006 following a foot chase,
in approximately 2010 when he stepped on a rolling PVC pipe and fell onto a wall, and in 2013 due to an
altercation. He testified that he’d had no cervical or lumbar surgeries or surgical recommendations prior to 2016.
He returned to unrestricted work duties after the 2013 incident. As a small police department, the Petitioner
testified that he would handle all manner of police calls.

With regard to the 11/8/10 injury where he rolled off a PVC pipe, Petitioner testified he landed onto his buttocks
on the wall and rolled off of it, and he did recall having some numbness in his right leg to the heel. The 4/15/13
altercation he had with an arrestee involved a workers’ compensation claim. The Petitioner did not recall having
numbness down the right leg with that incident, but wouldn’t disagree if this is indicated in his medical records.
He did recall having lumbar injections in 2013, but testified he continued to work after the 4/15/13 altercation.

The Petitioner agreed that he reviewed his medical records to date which were being submitted into evidence
and verified they accurately reflect what he reported to the providers.

Petitioner saw Dr. Muniz on 1/29/16. He reported a history of back problems, noting he would see a
chiropractor when he had problems, and that he had undergone L3/4 injections in 2013. The doctor recorded:
"Ongoing [history] of cervical neck pain fell a year ago ongoing neck pain was pulling something on
Wednesday felt a pop." A cervical MRI was prescribed. (Px3; Rx4).

The Petitioner also sought treatment with chiropractor Dr. Kathalynas on 1/29/16. His intake form there, as well
as a 1/27/16 “Ergo Insight WC Employee Injury Report” intake form included within the records of Dr.
Kathalynas lists prior workers’ compensation claims including the neck and back. The incident involved rolling
cable that was found abandoned on the roadway. With the current incident, Petitioner reported pain and
numbness into the bilateral upper extremities with numbness in the middle and ring fingers. It specifies that he
had similar symptoms when he slipped and fell on ice and hit his head about a year prior. (Px4; Px14; Px15;
Rx5).

Dr. Kathalynas® 1/29/16 report noted the Petitioner reported rolling up downed wire lying in the road on
1/26/16, it got hung up on something and he jerked it very hard, injuring his upper back and neck. He noted
sharp discomfort in the cervical and bilateral dorsal areas, as well as numbness and tingling in the bilateral
hands. The diagnoses included cervical radiculopathy and cervical/thoracic strains. Chiropractic care was
initiated from 1/29/16 through 10/17/16. (Px4; Rx5).
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At a 2/12/16 follow-up with Dr. Muniz, the Petitioner reported an April 2015 injury when he stepped out of his
squad car, slipped on the ground under the car and hit his head. He reportedly had sharp upper back neck area
pain radiating down both arms, and had relief with a couple of months of chiropractic treatment. He would have
occasional aggravation of his pain and some occasional bilateral hand numbness at night. The report states:
"most recently 1/26/16 was rolling up two blocks of wire while working felt something pop upper back neck
region since then ongoing numbness in bilateral hands. Gets some relief with chiropractor but still there [sic]
occasional muscle spasm. Denies loss of muscle strength painly [sic] sensation.” He noted he had been treating
with a chiropractor, but still had numbness in the right hand. Dr. Muniz diagnosed cervical pain and
radiculopathy. Cervical x-rays and EMG/NCV testing were prescribed, noting that an MRI would likely be
needed. (Px3; Rx4).

Cervical x-rays showed degenerative changes, particularly in the lower cervical spine and greatest at C5/6.
3/3/16 MRI films showed Generally well-maintained disc height and alignment for his age with the exception of
mild disc desiccation and spondylitis at C5/6 and C6/7. The spinal cord appeared normal with a borderline
congenitally small canal, with some osteophytes stenosis at C5/6 and C6/7. Minimal left and moderate to
moderately severe right foraminal stenosis from C35 to C7. Disc bulges were noted at all cervical levels from C3
down, with disc osteophytes complexes from C35 to C7. (Px3).

On 3/11/16, Dr. Kathalynas noted Petitioner continued to have pain that radiated into his hands, but his pain
level was down to 5/10 from 7/10. On 3/23/16, Petitioner reported ongoing pain but good improvement, and that
he was waiting for a neurosurgical consult. On 4/11/16, Petitioner reported that he had a neurosurgical consult
pending in June 2016. On 4/13/16, it appears that Dr. Kathalynas started to treat the low back as well, with no
indication as to how this pain began. Subsequent visits note complaints of low back pain/tightness. Petitioner
reported increased soreness on 5/4/16 after having to run and chase someone down. However, by his next visit
he was reporting only 4/10 pain, and that it was only 60% of the time instead of constant. By mid-May, this was
down to 2/10 pain. On 5/27/16, Petitioner reported an increase to a 7/10 pain level, noting he didn't recall doing
anything to make it worse, and that he just woke up in pain. On 6/3/16, Petitioner reported his entire spine,
including his low back, was bothering him, again with an indication that there was no inciting event. (Px4;
Rx5).

The Petitioner initially saw orthopedic surgeon Dr. Gornet on 6/9/16, which he indicated was on referral from
Dr. Muniz. The Petitioner reported neck pain and headaches at the base of his neck, bilateral trapezius, both
shoulders down both arms into his hands with numbness in tingling, with the right shoulder and arm being most
significant. Dr. Gornet reported that Petitionet’s current problems began, "at least in ifS level of severity”, on or
about 1/26/16, when he began to reach and pull a telephone wire off the road over and over again. Petitioner
reported a history of neck pain going back to April 2015, when he slipped on ice at work, landing hard on his
left side and injuring his low back and neck. He did not recall undergoing prior MRI testing. The Petitioner was
working full duty, but would have increased symptoms with certain activities. He noted numbness and tingling
in his hands, particularly his fingertips. Sensation was decreased in right C6/7 and left C7 dermatomal patterns
on exam. Dr. Gornet indicated cervical x-rays showed loss of disk height and spurring at C5/6 and C6/7, with
more significant foraminal stenosis on the right. His review of the 3/3/16 MRI films suggested a C6/7 disc
herniation and a smaller herniation at C5/6, noting films were of moderate to poor quality. Dr. Gomet opined
that the Petitioner’s symptoms were causally related to his work accident and that he could continue to work. A
repeat MRI and medication were prescribed. (Px6).

The radiology report from the 6/9/16 cervical MRI indicated a central and right C5/6 herniation with
degenerative changes likely affecting the exiting right C6 nerve root, a broad-based and smaller herniation at
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C6/7 with a right foraminal component though small than at C5/6, and small central herniations at C4/5 without
definite nerve root impingement. (Px8).
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Following the MR, Dr. Gomet revicwed the films and found what he opined to be moie significani disc
pathology with acute-on-chronic disc herniations at C5/6 and C6/7, as well as a central C4/5 herniation/annular
tear. He also noted severe right foraminal stenosis from C5 to C7, moderate at left C5/6. Petitioner was referred
to Dr. Boutwell for epidural injections. (Px6). She performed an epidural at C6/7 on 6/9/16 with a post-

procedure pain score of 4 to 5/10 noted, and at C5/6 on 6/30/16, with a post-procedure pain score of 4/10. (Px7).

On 6/10/16. Petitioner told Dr. Kathalynas that Dr. Gornet was recommending cervical surgery. It was at
approximately this point that Kathalynas® treatment begins to focus more significantly on the lower back, per the
treatments indicated in his reports. On 6/17/16, Petitioner specifically indicated lumbar and sacroiliac (SI)
discomfort of 6/10 for 80% of the time, mainly noticing this after prolonged sitting and standing. On 6/20/16, he
reported numbness in his right hand and tingling in his right foot, noting he did a lot of walking that he felt
irritated his low back. On 6/27/16, Petitioner reported his right leg had been irritated the past couple of days, and
he continued to have numbness into both arms depending on his activitics. On 7/1/16, the Petitioner reported
that he was improved following a cervical injection. On 7/8/16, the Petitioner reported discomfort in the low
back and SI areas at 5/10 level. On 7/15/16, the Petitioner reported that his surgeon had recommended surgery
for two or three cervical discs, and that he had low back pain into the right leg. On 7/20/16, Petitioner reported
an increase in spinal pain after having to get an uncooperative person into his squad car. On 7/22/16, he reported
that he felt like the cervical injection was wearing off. On 7/25/16, Petitioner reported increased neck, mid and
low back pain after stepping in a rut on the highway. (Px4; Rx5).

On 7/14/16, Petitioner reported to Dr. Gornet that the injcctions gave him some relief, at C6/7 more than C5/6,
but that the improvement wore off. Dr. Gomet recommended disc replacement surgeries at C5/6 and C6/7. A
pre-surgical cervical CT myelogram was performed on 8/4/16, while the Petitioner was allowed to continue full
duty work pending surgery. The myelogram report indicated right lateral recess C5/6 effacement, and extradural
defects at C5/6 and C6/7 without significant central or foraminal stenosis, The CT showed: 1) right lateral
recess protrusion with spurring at C6/7, resulting in right cord flattening, mild central canal stenosis and right
greater than left foraminal stenosis, and 2) circumferential bulging with right foraminal superimposed protrusion
with associated spurring at C5/6, with mild central and severe right greater than left foraminal stenosis. (Px9).
Dr. Gomet's review of the CT myelogram revealed disc pathology at both noted levels with particularly right
sided foraminal stenosis. (Px6).

Prior to the cervical surgery, the Petitioner testified he had another work accident on 9/10/16. He was called to a
scene where a woman acting psychotically ran into traffic. He and another officer pulled her out of the street, an
altercation ensured, and he injured his low back.

The 9/12 and 9/14/16 reports of Dr. Kathalynas do not reference anything about the alleged 9/10/16 work injury.
The next report of 9/19/16 report states that Petitioner “is still hurting from his last fight at work. He did go up
to his surgeon on Saturday and they did another MRI on his neck and he is waiting for his surgery to be
scheduled.” It was noted that the surgeon prescribed 6 weeks of chiropractic treatment for the neck and low
back.

A 9/19/16 intake form for Dr. Kathalynas, as well as a 9/13/16 “Ergo Insight WC Employee Injury Report”
intake form references the 9/10/16 injury involving an altercation with an arrested suspect who was resisting
arrest. The listed injuries include neck and low back pain, with radiation to the right groin. They also note prior
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workers’ compensation claims involving similar symptoms and complaints as nerve damage in the neck in 2015
and 2016 and the low back in 2013 and 2015. (Px4; Px15; Px16; Px17; RxS5).

On 9/15/16 he underwent an abdominal CT scan due to complaints of sudden onset right flank pain. He
previously had undergone the same test a year prior. Petitioner indicated he stopped to see his chiropractor, who
did not feel it was related to the back condition. (Px5). Petitioner told Dr. Kathalynas on 9/21/16 that he felt
improved after being off work due to a lack of light duty availability, as he hadn’t had to do anything to irritate
his neck and upper back. (Px4; Rx3).

On 9/17/16, Dr. Gornet noted that cervical surgery had been approved, but that Petitioner had developed new
symptoms in his low back and neck again on 9/10/16 in an altercation with a citizen. He noted Petitioner had a
prior history of low back pain, with chiropractic care, but that Petitioner’s initial 6/9/16 visit pain diagram did
not reflect low back complaints. He had undergone a prior 2013 lumbar MRI after an altercation at work and
had seen Dr. deGrange. The records of Dr. deGrange were not submitted into evidence. Petitioner reported he
recovered with a low level of tolerable symptoms. His current low back symptoms reportedly were now constant
bilaterally, particularly into the right buttock and leg to the heel, with tingling in his left foot. Motor exam
showed decreased EHL function on the right and decreased sensation in an SI dermatome on the left. Dr.
Gomet stated: "I have discussed with Mr. Fort that he may have aggravated his underlying condition in his
lumbar spine that was quiescent as well as potentially producing a new injury in the disk. The same is true in his
cervical spine." Cervical examination was unchanged. A repeat cervical MRI was obtained and Dr. Gornet
verified no change in the films, particularly at C4/5. The Petitioner was restricted to light duty for two weeks
and referred for chiropractic treatment. Lumbar MRI was planned. Dr. Gomnet opined that the increase in the
Petitioner's symptoms was directly attributable to the 9/10/16 accident. (Px6). The cervical MRI report indicated
circumferential disc bulges at C5/6 and C6/7 with superimposed right foraminal epicenter broad-based
protrusions resulting in severe right greater than left foraminal stenosis at both levels but mild central canal
stenosis at the C6/7 level, as well as central annular tears at C3/4 and C4/5 resulting in mild right foraminal
stenosis at both levels. (Px8).

At this point in the Arbitrator’s review of Px4, it appears that Dr. Kathalynas started to prepare two separate
reports from the same dates, one focused on the cervical and thoracic spine, and the other on the low back. A
separate 9/19/16 report notes the Petitioner was seen for injuries he sustained “at work on .” [Arb note: there is
no date indicated]. Petitioner reported struggling with someone he was trying to arrest and ended up on the
ground trying to pick up the assailant, resulting in lower back pain and sharp discomfort in the right lumbar and
SI regions. Petitioner reported the symptoms had been present for several days. This report goes on t6 describe
the examination in much more significant detail than the general records of Dr. Kathalynas indicate. Multiple
lumbar diagnoses are indicated, including sprains/strains and radiculopathy. On Y/21/16, Petitioner was awaiting
a lumbar MRI. On 9/23/16, he noted that sitting at ball games really made his legs hurt. On 9/26/16, Petitioner
had ongoing 4/10 lumbar and SI pain, most noticeable in the morning. The 10/10/16 note indicates pain with
sitting on the ground deer hunting. The last note of 10/17/16 indicates Petitioner was overall doing the same
since his last treatment. (Px4; Rx5).

The 10/18/16 surgery involved C5/6 and C6/7 disc replacements with Dr. Gornet. The report notes that
herniations were found at central and right, and smaller left, at C5/6 with significant right-sided stenosis. At
C6/7, he noted central and right-sided herniations and right foraminal stenosis. Both levels were decompressed.
(Px1D).
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Petitioner testified that his neck pain with numbness and tingling into his arms and fingers did impact his work
to some degree, but he was able to perform his duties prior to surgery. Petitioner testified he underwent surgery
on 10/18/16 based en the Respondent authorizing same. (Px2). He was held off work afterwards.

Petitioner reported on 11/7/16 that his neck was doing "wonderfully well", but that he still had low back pain.
(Px6). Lumbar MRI was obtained on 11/28/16 reportedly showing: 1) a central, broad-based L4/5 disc
protrusion, slightly increased in thickness versus 5/13/13 films, with a likely left paracentral annular tear, mild
central canal stenosis and bilateral foraminal stenosis that was worsened since 5/ 13/13; 2) an L2/3 annular disc
bulge with superimposed right foraminal protrusion with increasing thickness, moderate right greater than left
foraminal stenosis and borderline central canal stenosis; and, 3) annular disc bulge with right_foraminal
protrusion at L3/4 and L5/S1, with moderate right greater than left foraminal stenosis and mild central canal
stenosis, all stable since the prior 5/13/13 films. (Px8).

On 11/28/16, Dr. Gomet noted Petitioner's neck was doing very well. His review of the lumbar MRI indicated
multilevel disc degeneration with a central herniation/annular tear at L4/5 and mild left L5/S1 foraminal
stenosis. Comparing it to 5/13/13 films, Dr. Gomnet opined there was a new more right-sided L3/4 herniation
and new L4/5 annular tear. He stated that the low back "will be difficult to solve", and recommended initial
right L3/4 and L4/5 injections based on the symptoms being mainly right-sided. Petitioner remained temporarily
disabled. (Px6). On 12/22/16, Dr. Boutwell performed bilateral L3/4 epidural injection, indicating a post-
procedure pain score of 4/10. On 1/19/17, she performed a right L4/5 epidural injection, again indicating a post-
procedure 4/10 pain score. (Px7).

On 2/16/17, Petitioner noted mild neck pain he felt was weather related, but for the most part felt a dramatic
cervical improvement. Lumbar injections provided only temporary relief. Noting the multilevel problems, Dr.
Gornet’s first recommended option was right microdecompression at 1.2/3 and L3/4 for the large herniations. He
noted there was "no perfect scenario”, and that any surgery had the potential to destabilize the spine with
increased back pain, but that Petitioner was "miserablc” and had failed conservative care. He opined that the
Petitioner had already had nerve injury and that this often can't be fixed with surgery. (Px6).

A2/16/17 cervical CT scanning noted the disc replacements were in satisfactory position with mild C6/7 and
borderline C5/6 central canal stenosis due to spurring that was unchanged. Otherwise, previously seen stenosis
were significantly improved bilaterally by the decompression. (Px9).

A 5/15/17 pre-surgical lumbar CT impression was annular disc bulges with posterior element hypertrophy at all
lumbar levels, including facet arthropathy and ligamentum flavum hypertrophy. At L2/3 there was a
superimposed right foraminal protrusion, at L3/4 there was mild central canal stenosis, and at all lumbar levels
there was bilateral foraminal stenosis. (Px9).

At the last visit with Dr. Gornet on 5/15/17, the Petitioner's cervical spine looked good. He opined that the
lumbar CT scan showed no evidence of a major facet arthropathy with the exception of L5/S1, where it was
fairly significant. Based on these findings, Dr. Gomet recommended facet rhizotomies (RFA), medial branch
blocks and L5/S1 epidural before attempting microdecompression surgery. He reviewed the report of Dr, Stiehl,
noting he personally found no evidence of symptom magnification with the Petitioner, supported by a good
cervical outcome. (Px6).

The Petitioner testified that he experienced dramatic improvement with the cervical surgery - “jt was just crazy.
It was unbelievable” — and continues to improve. As to the lumbar spine, the Petitioner testified that he did not
indicate any lumbar symptoms at the initial 6/9/16 visit with Dr. Gomet, with no indication of low back pain in
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the pain diagram, and that while he had been able to continue to work, his low back pain has not resolved since
the 9/10/16 incident. Currently, the Petitioner stated he has a fist-sized knot in his low back with pain radiating
into the right buttocks and numbness down the leg to the foot. He gets some spasms in the left leg. Prolonged
sitting or standing increases the symptoms. As to the [umbar epidurals and RFA that Dr. Gomet has
recommended, the Petitioner testified he would prefer to try this as he would like to avoid surgery. He testified
that he is being paid salary while off work, and that he did not feel he is currently able to work full duty.

On cross examination, the Petitioner was asked about his prior 2/16/15 slip and fall accident, and he
acknowledged that he struck his left posterior head when he slipped on ice getting out of his squad car, reporting
symptoms going down his arms with tingling in the hands and fingers. He didn’t recall having radiating pain
down his legs into his heels, but testified he wouldn’t disagree with the medical records if they indicated he
reported this.

The Respondent submitted a number of pre-accident records from the office of Nolen Clinic, which appears to
be a chiropractic facility. These documents appear to show treatment for low back and right leg pain from
November 2010 to April 2011, and from April to June of 2013. One intake form indicates on 11/8/10 the
Petitioner stepped over a short brick wall, stepped on a PVC pipe, which rolled out and he fell back. An
11/15/10 note states that he had a prior work-related back injury in 2006, when he lifted and turned an
intoxicated person away from the roadway. A separate intake form notes that on 4/15/13, the Petitioner injured
his low back and right hip escorting someone who was under arrest. The Petitioner indicated he had been
injured twice before, and that he went home after the incident to apply a heating pad and TENS unit. There were
also some thoracic and cervical complaints in 2011. A 5/13/13 lumbar MRI showed mild-to-moderate posterior
bilateral paracentral disc bulging at muitiple levels from L1 to S1, with mild-to-moderate central canal and mild
bilateral neuroforaminal stenosis noted from L2 to S1. (Rx3).

Petitioner saw Dr. Davis on 5/21/15 for right shoulder, neck and low back injuries. The injury itself was not
described in detail, but it was noted that Petitioner was gelting chiropractic treatment, that his left shoulder was
not 100%, and that he no longer had tingling in his fingers but still had right trapezius spasm. His back pain was
worse with extended use, and would get radiating pain into the right leg down to his heel (“He said after about 5
hrs of pittling around he starts getting the pain in his leg.”). Diagnoses were cervical strain, low back pain and
spasm. He was to continue chiropractic care and back exercises. (Rx2).

On 1/26/16, his injury was more neck/shoulder than low back. He was treating wilh Dr. Kathalynas for the low
back prior to the 9/10/16 accident.

Orthopedic surgeon Dr. Gornet testified for hearing via evidence deposition on 5/18/17. The Petitioner believed
that his cervical and upper extremity problems began with the 1/26/16 work incident with the telephone wire,
though Dr. Gomet noted he had neck pain going back to at least April 2015, when he had slipped on ice and
injured his neck and low back. When he initially saw Petitioner on 6/9/16, he had no complaints of low back
pain, and while his neck and upper extremity tingling improved somewhat with chiropractic treatment, his
constant pain did not. He was working full duty. Examination abnormalities included decreased sensation in a
C6/7 pattern on the right and C7 on the left. The repeat MRI was obtained due to the relatively poor quality of
the prior MRI, and Dr. Gornet opined it showed acute-on-chronic C5/6 and C6/7 herniations and a central
annular tear at C4/5. Diagnosis was discogenic pain from C5/6 and C6/7 secondary to disc injury and
herniations as well as irritation of foraminal stenosis at those levels, and a C4/5 annular tear. Dr. Gornet opined
that the cervical conditions were causally related to the work accident, as a reaching/pulling injury can
mechanically load the cervical spine and cause disc injury. Petitioner’s symptoms correlated with this objective
pathology. Dr. Gomet testified: “Clearly he had some preexisting symptoms, and that’s well noted and was seen

8



Fort v. City of West Frankfort PD, 16 WC 32670

18TI%CCOB73

in the medical records. But there was a change in his symptoms, and that was consistent with the acute-on-
chronic change that we saw on the MRL” Surgery was recommended as the only real option for relieving his
symptoms, given mild but temporary improvement with injections. CT myelogram indicated no significant facet
pathology and some bony foraminal right stennsis at 5 to C7. The stenosis would have been pieexisiing, bui
could easily be aggravated by his work activities. (Px12).

At Petitioner’s 9/10/16 visit, he reported injuring his low back and aggravating his neck in an altercation with a
citizen at work a week prior. The Petitioner did report a history of low back pain with chiropractic care. He had
bilateral low back pain, but the symptoms were mainly into the right hip and leg to the heel with tingling in the
left foot. Exam noted decreased EHL function on the right and decreased S1 dermatome sensation on the left.
These findings would involve the L5/S1 and L4/5 levels. X-rays showed some multilevel degeneration, but were
relatively benign. Dr. Gornet opined that the altercation could have aggravated the underlying lumbar condition.
The cervical exam was unchanged after this incident, but he was taken off work as to the low back. Lumbar
MRI was delayed due to cervical surgery, but conservative care was prescribed for the low back. Dr. Gomet’s
lumbar diagnosis was aggravation of preexisting condition or potentially new injury at L4/5 or L5/81, and even
at L3/4 “because of translation.” There was “no question” in Gornet’s mind that the Jumbar condition is causally
related to the 9/10/16 accident, as the Petitioner didn’t complain of his low back and it was not an issue when he
first saw him on 6/9/16. (Px12).

The Petitioner underwent cervical surgery on 10/18/16, and did wonderfully well, but he continued to have low
back pain. The lumbar MRI was obtained on 11/28/16, and was compared to 5/13/13 films. There was a new
right-sided L3/4 herniation, and Dr. Gornet felt there was a new L4/5 annular tear. He clearly had preexisting
disc degeneration and L5/S1 foraminal stenosis in the 2013 films, but “I think he may have aggravated his
underlying degeneration and foraminal stenosis at 1.5/S1.” He advised Petitioner his low back would be “more
difficult to solve” and harder to get him back to full duty given multilevel problems. Petitioner was held off
work. Recommended right L3/4 and bilateral L4/5 epidurals provided only temporary relief, In Dr. Gomet’s
opinion, the only real option to return Petitioner to baseline, would be L2/3 and L3/4 microdecompression on
the right where the hemiation is. Petitioner was told this could help the right hip and leg pain, but no surgery
was going to make him perfect. The lumbar CT showed no major facet arthropathy except at L5/S1, which
could have been a source of Petitioner’s buttocks pain. Based on this, “I changed my thinking there”, and Dr.
Gornet recommended right facet rhizotomies at L5/S1, as he felt that avoiding surgery would be Petitioner’s
best option to get back to full duty work. If that doesn’t work, the previously recommended decompression
surgery would be the fallback recommendation. (Px12).

Regarding the reports of Dr. Stiehl, Dr. Gornet testified his experience with the Petitioner indicated no evidence
of functional overlay, and he has objective pathology consistent with the subjective complaints, He did agree
with Dr. Stiehl that there was L2/3 and L3/4 foraminal encroachment, and that Petitioner had an excellent
cervical result. He disagreed that Petitioner had reached MMI as to the neck, as that would not be until a year
after surgery. Again, Petitioner was candid in noting he’d had back pain for years, but “There’s a difference
between tolerable back pain that he doesn’t even put on his pain diagram and intolerable back pain that affects
his quality of life.” His goal would be to get Petitioner back to his baseline tolerable lumbar condition with
ongoing chiropractic maintenance. (Px12).

As to the records of Dr. Kathalynas noting reports of low back pain prior to the 9/10/16 accident going back to
6/8/16, on cross exam Dr. Gornet essentially testified that chiropractic records tend to show every possible
diagnosis, and that he was “comfortable” that Petitioner did not have any significant back complaints when he
was treating him prior to the accident. He acknowledged that Petitioner had prior lumbar problems in 2013,
when he underwent MRI, and 2015. Dr. Gornet did not recall if Dr. Muniz’ records reflected radicular lumbar
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symptoms after the 2015 slip and fall. He did not review any records of Logan Primary Care from 5/15
indicating radicular symptoms into the right heel, but wouldn't dispute if Petitioner had preexisting radicular
symptoms. He indicated it was important to his causation opinion that Petitioner had no symptoms, then an
altercation, and then increased symptoms, as his condition thus changed as u result. Dr. Gornet also did not
recall reviewing any records of Dr. Nolen. (Px12).

Dr. Gornet agreed the Petitioner’s degenerative spinal findings were generally age-appropriate. He was asked if
the records showed Petitioner reported numbness and tingling in the right side/lower extremity after his 2013
injury, whether this would be similar to what he has now, and Dr. Gornet testified that the numbness and
tingling is similar, but he currently has more of a right buttock/hip/groin pain. As to the 2013 MRI showing disc
bulges at 5 lumbar levels, Dr. Gornet testified that “bulging is sort of insignificant”, but agreed Petitioner clearly
had preexisting multilevel lumbar degeneration, which does occur over time. As to whether the L3/4 herniation
could have developed over time since 2013. Dr. Gornet indicated this was “pure speculation”, and changes since
2013 were noted from L2 to L5. He testified that: “generally I don't believe that those changes occur in the long-
term. I think that they occur usually with an acute event.” He questioned how the degeneration would have
developed over time but only progressed in the areas to which Petitioner’s symptoms correlated. In his opinion,
there was no other plausible explanation than to associate the changes to the accident / altercation. (Px12).

Respondent’s Section 12 examining orthopedic surgeon Dr. Stiehl testified via evidence deposition on 5/17/17.
(Rx1). At the initial examination of 11/10/16, the Petitioner reported a history of neck and upper back problems,
but that he developed symptoms after rolling up fong portions of wire on 1/26/16 and felt a pop in his upper
back. He opined that x-rays showed degeneration that was age-appropriate. Regarding Petitioner’s neck
condition, Dr. Stiehl opined that Petitioner sustained a cervical sprain as a result of the 1/26/16 incident. He
testified the Petitioner’s exam was normal and showed no objective signs of neurologic changes, and there were.
no acute injuries to the cervical bones or ligaments. He did have degenerative findings at C5/6 and C6/7 that
included moderate to severe right foraminal stenosis. As to the 6/9/16 repeat MRI, Dr. Stiehl didn’t disagree
with the radiologist’s findings, but opined that there were no acute herniations depicted. Based on a strain
injury, he opined that the Petitioner would have reached MMI within two months. Regardless of causation, he
should have reached MMI three to four months post-surgically. Dr. Stiehl testified that given the Petitioner did
not have cervical neuropathy, he would not have recommended the disc replacement surgery and would have
allowed the Petitioner to return to work. (Rxt).

Dr. Stiehl re-examined the Petitioner on 4/10/17. He opined that the principal target of lumbar treatment today is
radiculopathy, testifying: “if you don’t have a neuropathy, you don’t have much of an injury.” A 5/13/13
Lumbar MRI showed significant bulging at all levels, which would be normal for the Petitioner’s age.
Compared with the 11/28/13 films, Dr. Stiehl acknowledged that while the 2016 MRI report noted slight
increases in an L4/5 protrusion and L2/3 annular bulge, there was not really much change, testifying the findings
are degenerative, and: “They just don’t change over time.” On lumbar exam, Dr. Stiehl testified that the
Petitioner had 5 out of 8 Waddell signs, and three of the five were suspicious for symptom magnification. Dr.
Stiehl’s diagnosis was a minor low back strain that caused him to have neck pain, and opined that he should
have reached MMI within 4 to 6 weeks. He opined that Petitioner did not need lumbar surgery and was able to
return to work as to the lumbar spine. (Rx1).

On cross examination, Dr. Stiehl testified that he hasn’t performed surgery since 1982, and estimated that only
15% to 20% of his practice consists of treatment for spinal disorders. He agreed the Petitioner acknowledged
prior neck and low back complaints. As to the cervical spine, Dr. Stiehl agreed that the Petitioner was working
full duty at the time of his accident, and that there was no evidence the Petitioner had undergone a cervical MRI
prior to 1/26/16. He did not review the cervical MRI films, but did review the lumbar MRI films, and that his

10
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cervical diagnosis would not have changed if he had reviewed the films. He acknowledged that the mechanism
of the pulling wires to remove them from the roadway would be competent to cause or aggravate a cervical
spine injury. As to his report indicating that the Petitioner was not evaluated for nearly two weeks following the
accident, he was not aware the Petitioner had seen Dr, Muniz and Dr. Kathalynas on 1/29/16, three days post-
accident. As to his opinion that Petitioner was not a surgical candidate, in part, because he had no chronic
radiculopathy, Dr. Stiehl agreed that complaints of numbness and tingling down both of his arms at his initial
6/9/16 visit with Dr. Gornet on 6/9/16, as well as Gornet’s exam findings of decreased sensation in the C6/7
dermatome, could be consistent with cervical radiculopathy. Dr. Stiehl testified he knew of Dr. Gomet as a
“very skilled doctor” with top flight training, and in seeing a few of his cases, he noted that he’d “never seen the
slightest problem or complication™, and he acknowledged that the Petitioner had an excellent outcome. He
testitied that he has been “amazed at how well these necks do after that particular operation.” (Rx1).

Dr. Stiehl testified that he considered the injury resulting from the 9/10/16 altercation as a “minor back injury”
because Petitioner hadn’t gone to the ER or sought other emergency treatment. While he agreed his findings
were consistent with Dr. Gornet’s during his lumbar examination, he pointed out that chiropractic records from
2016 prior to 9/10/16 reflected complaints of low back pain, though he agrecd the main complaint in the records
was the cervical spine. The Arbitrator notes that Dr. Stiehl acknowledged multiple discrepancies in his reports,
which he testified generally were typos. (Rx1).

Dr. Stiehl conceded that no other physician who examined Petitioner documented positive Waddell signs, and
that he made no such findings at the initial 11/10/16 exam. He agreed that his 4/10/17 report didn’t document
the specific tests he performed to elicit those signs in his report. When asked why he would believe that
Petitioner was malingering or exaggerating when Petitioner was working full duty up until his neck surgery, Dr.
Stiehl indicated he didn’t necessarily believe the Petitioner was a malingerer and that he “basically made those —
that call of the Waddell signs on the day that [he] saw him.” As to the comparison of the 2013 and 2016 lumbar
MRIs, he agreed there were some differences, but “I'm looking for findings that are consistent with what 1
would believe to be pathological changes that cause surgery or other treatments to be rendered, and I can’t teli
you that [ saw those changes.” He did not see the large disc herniation described by Dr. Gornet, opining that
what he saw was age-related degenerative changes. He admitted that a patient can have a permanent increase in
symptoms without evidence of changes showing on an MRI. Dr. Stichl conceded that Petitioner’s lumbar
treatment was based on his complaints of back pain, and “so I would say that he was treated for a condition that
[ attribute to a claim. Does that make sense?” He was unable to comment on any of Dr. Gornet's post-9/17/16
recommendations because he had not reviewed those medical records, but he testified that given there were no
lumbar abnormalities of any kind when he saw him for examination, he still would have placed him at MMI.
(Rx1).

The Petitioner testified that he brought diagnostic film CDs for Dr. Stiehl to review, but was never asked for
them. He told Stieh!’s nurse he brought all the films per a letter from Respondent, and the nurse said the doctor
had everything he needed, so the Petitioner took them back.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’'S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:
— e e L R T AV P UL VYO,

The Arbitrator finds that the Petitioner’s cervical condition is causally related to the 1/26/16 accident. While the
Petitioner clearly had preexisting cervical symptoms, there is no evidence he was undergoing ongoing treatment

Il
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as of 1/26/16. He did sce Dr. Davis on 5/21/15, and indicated he had two additional chiropractic visits to attend,
but there are no other records in evidence that the Arbitrator was able to locate which reflect 2015 cervical
treatment. There was no evidence of prior cervical MRI scanning.

It appears he was then able to continue working full duty through 2015, as again there was no evidence
presented which would indicate otherwise, and sought no further treatment until after the 1/26/16 accident. The
evidence indicates that he promptly reported the 1/26/16 accident and provided a consistent history of what
occurred.

Ultimately, under Illinois law, an accidental injury need not be the sole causative factor, nor even the primary
causative factor, as long as it is a causative factor in the resulting condition of ill-being. Sisbro, Inc. v. Indus.
Comm'n, 797 N.E.2d 665 (2003). Here, the greater weight of the evidence supports that the 1/26/16 accident
was a causative factor in the Petitioner’s cervical condition after that date, and that the Petitioner’s symptoms
which led to surgery are causally related to the accident.

The Arbitrator also finds that the opinions of Dr. Gornet in this regard were significantly more persuasive than
those of Section 12 examiner Dr. Stiehl. The examination findings of Dr. Gomet reflected evidence of
neurological deficits, and these were supported by the diagnostic testing, as he testified to. Additionally, the
Petitioner testified that he had an excellent result from the disc replacement surgery. While he testified that the
Petitioner’s cervical degeneration preexisted the accident date, he acknowledged that the findings included
moderate to severe right foraminal stenosis.

Taking the entirety of the evidence into account, the greater weight of that evidence suppotts the finding that the
Petitioner’s cervical condition of ill-being and surgical decompression and disc replacements at C5/6 and C6/7
are causally related to the 1/26/16 accident.

WITH RESPECT TOQ ISSUE (J). WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the Respondent is liable for the cervical treatment administered to the Petitioner from
1/29/16 through the 6/14/17 hearing date. Therefore, the Petitioner is awarded all cervical-related treatment
expenses contained in Petitioner’s Exhibit 1. The Arbitrator notes that this specifically includes the freatment
rendered by Dr. Kathalynas. as this treatment included the cervical spine prior to the date of cervical surgery.

The Respondent is entitled to credit for any of these awarded expenses which were paid by Respondent prior to
hearing pursuant to Sections 8(a), 8(j) and 8.2 of the Act. With regard to any such credits, the Respondent shall
hold the Petitioner safe and harmless from any claims for reimbursement.

WITH RESPECT TO ISSUE (K}, IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
ARE, THE ARBITRATOR FINDS AS FOLLOWS:

CARE, THE ARBITRATOR FIND

The Arbitrator notes there is currently no specific treatment recommendations as to the cervical spine, and as
such no award is made of prospective cervical treatment. Dr. Gomet testified that he would reach MMI
approximately a year after his surgery, which would be October 2017, subsequent to the date of hearing.
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WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR
P T ———— e WL TSP -2 AP S S S\ T E P ¥ RN VA e Yo a
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator notes that while the parties have not indicated that TTD is an issue in this case, they have
stipulated that the Petitioner has had lost time from work, but that he has received a salary continuation during
such time, and thus that TTD benefits are not applicable to the current hearing.
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STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. |:| Affirm with changes I___l Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) D Reverse D Second Injury Fund (§8(e)18)
[] PTD/Fatal denied
[ Modity [X] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Linda K. Dickerson

Petitioner,
vs. NO: 13WC042688
City of Springfield, 1 8 I EF
v
Respondent. C C @ 6 7 4

DECISION AND QPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue(s) of accident, permanent disability,
causal connection, and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 29, 2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall
have credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said
accidental injury.
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No bond is required for removal of this cause to the Circuit Court. The party commencing
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent
to File for Review in Circuit Court.

DATED: NOV 5 - 2018 M

SIM/sj Stephen J. Mathis
0-10/11/2018

“ wd) §. thot

David L. Gore

Deborah L. Simps'on



ILLINOIS WORKERS' COMPENSATION COMMISSION
' ’ NOTICE OF ARBITRATOR DECISION

DICKERSON, LINDA K Case# 13WC042688

Employee/Petitioner

e 181WCC0674

On 12/29/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.53% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1580 SGRO HANRAHAN DURR RABIN ET AL
ELLEN C BRUCE

1119 S6TH ST

SPRINGFIELD, IL 62703

0332 LIVINGSTONE MUELLER ET AL
DENNIS S O'BRIEN ghob o C

620 E EDWARD ST PO BOX 335
SPRINGFIELD, IL 62705
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D Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ ] Second Injury Fund (s8(e)18)

FE None of the above

STATE OF ILLINOIS 1 8 I W C C @ 6 7 -

ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATION DECISION
LINDA K. DICKERSON Case # 13 WC 42688
Employce/Petitioner
v. Consolidated cases:
CITY OF SPRINGFIELD
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Springfield, on September 26, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Ulincis Workers' Compensation or Occupational
Diseases Act?

. D Was there an employee-employer relationship?
. E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. l:l What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. L__I What was Petitioner's age at the time of the accident?
. D What was Petitioner's marital status at the time of the accident?
I. [] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. |:| What temporary benefits are in dispute?
[ TPD ] Maintenance [JTTD
L. [Z| What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other _____

TQWEHO O W

ot

{CArbDec 210 100 WW. Randolph Sircer #3-200 Chicago, IL 6001 312G14-0u17  joiljres 66353-3033  TWeb shier wwmTwes il.gor
Downsiate affices: Collinsviile 618/346-3450  Peoria 30967 1-3019 Rockford 813/987-7292  Springficld 217/783-7084
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FINDINGS
On October 25, 2013, Respondent wwas operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did ot sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $52,286.87; the average weekly wage was $1,005.52.
On the date of accident, Petitioner was 55 years of age, married with 0 dependent children.
Petitioner /s received all reasonable and necessary medical services.

Respondent /s paid all appropriate charges for all reasouable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Because Petitioner failed to prove that she suffered an accident which arose out of and in the course of
her employment by Respondent, and because she further failed to prove a causal connection between said
alleged accident and her conditions of right carpal tunnel syndrome and left lateral epicondylitis, benefits
are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbifrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

_‘QZ/«I DLUL 12_/_'_7/f7

Signnture of Arbitrator Date

CADDee p. 2

pec 29 20
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Linda K. Dickerson vs, City of Springfield 13 WC 42688

Findings of Fact and Conclusions of Law:

Testimony at arbitration;

Petitioner testified that as of the date of arbitration she was retired, having done so in May of 2015 after
working for Respondent since January of 1978. She was initially employed as a data input operator, later being
promoted to Clerk Typist 3, Buyer 1 and finally, Buyer 2, the position she held at the time of her retirement. As
a Buyer 2 she said she entered purchasing documents on the computer, and she was on the computer pricing
items requested by other city departments. She said she used a computer in her job the entire time she worked
for Respondent. She said her job involved typing, estimating she would spend 75 percent of her day doing data
entry during the last five years she was working. She felt that would have been true the entire time she worked
for Respondent. She said she worked from 8§ a.m. to 4:30 p.m., with two 15 minute breaks and an hour lunch
break. Petitioner described her work station as having a computer and a keyboard on top of the desk as well as a
telephone on her left,

Petitioner said she reported her injury to her supervisor, Mike Lesko, on October 25, 2013 as she had been
having trouble with her hand and elbow and had constant tingling and numbness in her right hand and wrist as
well as sharp pain in her wrist area. She said she had sharp pain in her left elbow which traveled up her arm. She
noted that Mr. Lesko was present at the arbitration hearing.

Petitioner said the City talked to her and they took steps to correct her work area, purchasing a new chair and
hand rest and adjusted her computer and keyboard. Prior to that change she said she typed down onto the desk,
and they then made adjustments to the keyboard. She said she would rest her elbows on her desk while working
if she was on the phone, it was just a habit she had.

When asked if she had previously experienced similar pain she said she had, a few years earlier, seen a
doctor and was told it could be carpal tunnel. He had her take Ibuprofen and rest her hands when possible as
well as gave her a wrist band which she used for a while. Shc said she wore it basically at night so she wouldn’t
reinjure it while sleeping. She said the pain occasionally woke her up.

Petitioner said she received medical treatment from Dr. Berry who tested her and told her she had carpal
tunnel. She said she attended an independent medical examination in St. Louis.

Petitioner said that as of the date of arbitration she occasionally had pain in her wrist and elbow, but as for
medical treatment she basically took Ibuprofen and wore the band to bed.

On cross examination Petitioner said that in 2006 her primary care physician was Dr. Hingle, and at the time
she made complaints and she had her hands and elbows undergo electrodiagnostic testing.

Petitioner said she did not remember complaining to Dr. Hingle in June of 2014 of right elbow pain of a
month duration on the posterior of her right elbow and shooting up and down, though if the doctor’s records
reflected that they could be accurate. She said that in August of 2013 she again complained to Dr. Hingle of
wrist pain, worse on the left than the right. She said she had pain in both her hand and elbow. She agreed that
when she saw Dr. Hingle on August 28, 2013 her complaints were primarily in the lef wrist.

After seeing Dr. Berry she was referred to Dr. Mueed for another EMG test. She said when she then returned
to see Dr. Berry the next day, October 25, 2013, she was told by that doctor the results of the testing. She said
she did not shift her primary complaints from the left hand to the right hand after being told that there was no
problem 1n the left but possibty in the right, saying her problem was always in her right hand and wrist.

She said she did not know who requested the work station inspection, she just knew the safety depaitment
made some adjustments. She said it was possible that the adjustments included a new chair for her back, and
other adjustments for her neck, hips, legs. but she didn’t know for sure. She said they ordered a key tray and a
wrist rest.

Petitioner said she did not see Dr. Berry for fourteen months after seeing her on October 25, 2013, and that
when she did see her on December 19, 2014 her complaints were in her right hand. She said she eventually had
surgery on her right carpal tunnel on July 2, 2015. At that time the doctor also injected her lefi elbow. By July
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17, 2015 she said she was telling Dr. Berry that she was doing very well from a carpal tunnel standpoint, but she
did not think the injection to her left elbow helped. She said she stopped receiving any treatment for her carpal
tunnel about & month after the surgery, and had not received any {reatment to the right carpal tunnel since
August of 2015.

Petitioner said she had surgery on her left efbow on December 3, 2015, but she did not know if it was for
cubital tunnel syndrome or epicondylitis, all she knew is that it was for nerve damage. She said when seen on
December 18, 2015 she had tenderness during her examination, even if the doctor said she did not. She dented
telling Dr. Berry that all of her symptoms had resolved, saying it felt a little betier than it had been.

Petitioner said she was released from Dr. Berry’s care and told to return if she had problems and had not
returned to see her in one and three quarter years, since December 18, 2015.

Petitioner said Dr. Berry did not request a job description from her. She said her job did involve some heavy
lifting, with supplies that might be delivered on a weekly basis. When asked if that might be five to seven
minutes of work she said she did not know. She said the only other tools she might use would be a dolly used to
get items on a weekly or monthly basis.

In regards to the actual work she performed she said different divisions of CWLP would send purchase
requests to her or her boss, sometimes with a filled out purchase request, sometimes with documentation of
what they wanted her to do, sometimes on a purchase request form which could just be converted. Some
departments would do their own purchasing documentation. Some orders came over the phone. Repeated orders
would involve her pulling up a template and only filling in certain portions of the purchase order, while others
could just be converted from what was sent to her. She did not make every document from scratch. Whether she
entered just a few keystrokes of information or numerous keystrokes varied.

Other work she performed involved getting prices for items, which was through phone enquiries and
checking the computer for the best deals. She said some of her work was therefore reading.

She said it might be fair to say that approximately 25 percent of her time was spent actually inpulting data
on the computer.

On redirect examination Petitioner testified she was right handed. She said the supplies she transported were
office supplies, paper, boxes of shoes. When asked how many purchase orders she would complete, on average,
she said sometimes she did ten to twenty, it varied, as her boss would keep some and do them himself.

She said that Dr. Hingle did not order a work station evaluation in 2007.

Medical evidence:

Petitioner was seen by her primary care provider, Dr. Hingle, on June 7, 2006, complaining of a three month
history of wrist pain. Dr. Hingle felt it was likely caused by tendonitis but ordered an EMG/NCV-to check for
carpal tunnel syndrome, even though Petitioner had negative Tinel and Phalen’s tests. That testing was
performed by Dr. Acharya on June 29, 2007. He found moderate left uinar neuropathy but no evidence of carpal
tunnel syndrome. (RX #3; RX #4)

Petitioner saw Dr. Hingle on June 14, 2014 complaining of right elbow pain of a month duration with no
numbness or tingling. She did tell the doctor that she did computer work most of the day and was advised to
modify her work environment. When next seen by Dr. Hingle on August 28, 2013 Petitioner was complaining of
wrist pain which was worse on the left, which had been going on for a month. She told the doctor she did quite a
bit of romputer work but did not rest her hands on the keyboard or her elbows on the desk. (RX #2) Petitioner
testified, however, that she did in fact rest her elbows on the desk.

Dr. Berry testified via deposition. She is a board cerlified plastic surgeon. She first saw Petitioner on
Oclober 9, 2013 when Petitioner had tenderness in the lefl ulnar nerve. She suid Petitioner had a lot of pain
throughout multiple areas, that it was hard to localize the source of the pain. She ordered an EMG as well as an
ergonomic study of Petitioner’s work station, saying she did that when people spend a lot of time on the
computer. She said she did not recall Petitioner telling her how much time she was spending on the compuler,
nor did she recall speaking to Petitioner about her job duties at all at that appoiniment, saying “It was more of a
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let’s make snre your work environment is well-positioned so you don’t have extra compression on your aerves.”
(PX #4 p.6,8,9,10,12,13)

Dr. Berry said the EMG was performed by Dr. Mueed on October 24, 2013and it was positive for moderate
right carpal iunnei syndrome and uinar nerve biiateraiiy, miid in the right and moderaie on the eft. She said
Petitioner's symptoms on October 9, 2013 were consisient with somebody who had carpal tunnel and cubital
tunnel syndrome. She testified she did not feel Petitioner was exaggerating her symptoms while she was treating
her, though she had more diffuse symploms than she would expect. She said when she saw Petitioner on
October 25, 2013 she explained the EMG findings, telling her she had right carpal tunnel and left cubital tunnel.
She recommended surgery but it was not performed immediately as Petitioner wanted to check with her
employer to see if she could get approval. (PX #4 p.17-19)

Dr. Beny reviewed the ergonomic study she had requesied and said the one thing they did for her hands was
to add a tray for her keyboard, saying that she may have been hyperextending and a tray would put her hands in
a more neutral position. (PX #4 p.20,21)

When next seen eleven months later, on September 19, 2014, Petitioner continued to have diffuse pain
which was difficult to pinpoint, and she said she did not like to do surgeries that will not help people. She
therefore did a steroid injection of the carpal tunnel to see if she could pinpoint the pain. Petitioner said it
relieved symptoms for about three weeks. She said relief could last for years or for three weeks, it was very
unpredictable. (PX #4 p.23,26,27)

Right carpal tunnel surgery was performed on July 2, 2015. Dr. Berry said she also injected the right cubital
tunnel at that time. She said it was the typical carpal tunnel with no complications. She saw Petitioner in
followup on August 12, 2015 and the carpal tunnel was improving but she was then complaining of epicondyle
pain, so she suggested a denervation of the left epicondyle, which was performed on December 3, 2015. She
saw Petitioner next on December 18, 2015 at which time Petitioner reported no symptowms from the right carpal
tunneli or the left cubital. (PX #4 p. 27-31)

Dr. Berry was asked a hypothetical question of whether Petitioner’s working doing data entry for
approximately 37 years could cause or aggravate the symptoms of carpal and cubital tunnel. Respondent
objected to this question as not having sufficient information with which an opinion could be given within a
reasonable degree of medical certainty. Dr. Berry felt the work could aggravate the symptoms of carpal tunnel
depending on the positioning of the wrist keyboarding . In regards to the cubital tunnel she said that was less
predictable as to what could cause the compression of the nerve, it was hard to say because of the multiple areas
of compression. She said she could not tell it what its causation was, and that as to aggravation it was a “maybe,
just maybe.” (PX #4 p.32-35)

Dr. Berry noted that she actually never treated Petitioner’s cubital tunnel and was not sure where that would
lead in the future. (PX #4 p.36)

On cross-examination Dr. Berry agreed that aggravations could be temporary or permanent, and she did not
know if typing changed Petitioner’s condition or just caused it to be temporarily symptomatic. (PX #4 p.37,38)

Dr. Berry said she never decompressed Petitioner’s ulnar nerve at the cubital tunnel, she never looked at it,
in fact, as she treated a different problem in the elbow, which had been diagnosed much later in her treatment,
epicondylitis, tennis elbow. Dr. Berry further testified that she had no knowledge as to whether or not
Petitioner’s work caused her epicondylitis. (PX #4 p.38)

Dr. Berry agreed that Petitioner’s hand complaints were initially worse on the left than the right, that the
EMG showed there was very little going on in the left hand, but that the right had mild carpal tunnel, and that
Petitioner’s complaints on the left reduced following the EM(G while the right hand, which had been icss
sympiomatic, had increased complainis after she was told the EMG showed more involvement on that side. (PX
#4 p.40,41)

Dr. Berry agreed pain was rubjective, that tenderness was the voicing of pain on palpation and that daring
her first exam on October 9, 2013 Peiitioner had complained of subjective tenderoess of the left ulnar nerve and
left hand and wrist which was not focal, which made it difficult to iell which nerve it might be coming from.
That generalized tenderness made other tests for carpal tunnel difficult to assess, as “even minor pressure of her
wrist was causing pain,” that she would wince in pain when even touched lightly. Initially Dr. Berry stated that
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Petitioner’s subjective manifestations wore not in excess of her objective findings, but when reminded that
EMG testing was then done which showed very minimal problems over the left wrist, she again noted that she
could hardly touch Petitioner without her wincing in pain, she admitted that was excessive. She admitted that
Pelitioner’s wincing was on the side with normal test resuits. (PX #4 p.41-44)

Dr. Benry agreed that while she had testified that Petitioner had bilateral cubital tunnel per EMG testing, a
review of the testing numbers showed her to have a velocity of 52 and that anything greater than a 51 was
normal, so Petitioner did not in fact have right cubital tunnel syndrome. She agreed that the only abnormalities
seen on the EMG were highlighted on the test were right carpal tunnel and left cubital tunnel. She also agreed
that her own records for October 25, 2013 indicate that she changed her diagnosis to only cubital tunnel on the
left and carpal tunnel on the right. (PX #4 p.44,46)

Dr. Berry agreed that no medical study in the preceding ten years had linked keyboarding to the development
or aggravation of carpal tunnel syndrome, that keyboarding had not been linked to (hat condition in the fast ten
1o fifteen years, that studies during that period of time had all repudiated prior studies to the contrary. (PX #4
p.48,49)

Dr. Berry said that the ergonomic report of January 16, 2014 made recommendations for her back and how
to sit, how far away her monitor should be, keeping her feet flat, spine straight, shoulders back and head and
shoulders aligned as well as recommendations for the alignment of her hips and knees. The only
recommendation in regards to the keyboard was having a keyboard tray installed. She agreed the report did not
talk about whether or not the workstation was horrific, bad or mediocre, or that would indicate hyperflexion or
hyperextension of over 20 degrees. She said she could not say whether the recommendation meant it was in
excess of 20 degrees, and while she would bet that it was, that would absoluiely be just guessing or speculation
on her part. (PX #4 p.51-34)

Dr. Berry said that when she saw Petitioner on December 19, 2014, after a fowrteen month absence,
Petitioner was complaining of non-specific symptoms in her left arm which were not consistent with cubital
tunnel, and her symptoms did not match the EMG/NCYV or her objective pliysical examination findings. In
regards to the left hand complaints on that date Dr. Berry said, “I think they were so vague and so diffuse that
we didn’t really record exactiy what she was complaining about.” (PX #4 p. 54,55)

Dr. Berry said her next office notes, for May 13, 2015, state, “continued non-specific complaints of pain
over her right volar wrist as well as numbness in her long finger.” She aiso had negative Tinel and Phalen tests
on that date meaning the median nerve was not irritated with palpation. Petitioner was also making a new type
of left elbow pain complaint on that date, which was not one of a nerve distribution but more of an elbow pain
issue. (PX #4 p.56-59)

In regards to the carpal tunnel surgery she performed on Petitioner, Dr. Berry agreed there was no
description of an actual constriction of the nerve by the ligament or of an hourglass appearance. She said if she
had seen such a constriction she would have noted that in her operative report. She agreed that there was no
actual physical evidence of a constriction of the nerve when she actually looked at it. (PX #4 p.59,60)

In regards to the injection of the left elbow performed during the right carpal tunnel surgery, Dr. Berry said
Petitioner told her during an office visit following the injection that the left elbow was doing worse since the
injection, which Dr. Berry agreed did not make a lot of sense, as she would have expected either no reaction to it
or improvement, as the injection contained a steroid and a painkiller which should have dulled the area causing
the person’s pain to improve. She said Petitioner did not have a normal response. She also noted that this
injection was not for a nerve, but to a different location where a tendon inserts into the bone, as it was not for
cubital turmel but instead was for the epicondylitis. She said Petitioner’s numbness and tingling in the etbow
was from the epicondylitis. (PX #4 p.60-62)

She said the surgery she did on December 3, 2015 for the epicondylitis involved taking a small nerve and
disconnecting it so it did not get the pain sensation. She said it was not the ulnar nerve they did this to, and that
{he disconnection of the nerve did not cause any functiona! problem. (PX #4 p.62-64)

Dr. Berry said that post-operatively Petitioner’s lefl elbow physical examination was basically normal with a
full range of motion and no tenderness on compression, and Petitioner told her she was doing great, she wasa
happy patient. Dr. Berry did not anticipate any functional disabilily caused by either of her surgeries. She noted



AT e e

‘ 18IWCC0674

that she had never performed grip testing on Petitioner’s hands and did not know if she had any abnormality in
that regard. She said carpal tunnel syndrome which is serious or of long duration will cause demyelination with
atrophying of the intrinsic muscles of the hand, and Petitioner had no such atrophy. She agreed her records did
not include any description of Petitioner’s work, she had never reviewed a job description for Petitioper and she
had no idea how much time Petitioner did of any task. (PX #3 p.64-66)

Dr. Berry said the cause of most carpal tunnel syndromes is idiopathic, of unknown origin, that the vast
majority of the eight to ten she sees every day are idiopathic. She agreed there were other risk factors for carpal
tunnel syndrome including Vitamin D deficiency, being overweight, being a female and being a smoker. She
said Petitioner was a long time smoker and that could cause or aggravate her carpal tunnel. She said leaning on
tables could cause or aggravate some carpal and cubital tuniels. She did not know how long Petitioner typed
during her workday, how long she looked at things on compuier screens, how long she was on the phone or
talking 1o fellow employees, how long she was standing or walking, how long her breaks were, etc.. She said
Petitioner did not describe any heavy gripping activities at work te her, any tools she had to use, any heavy
objects she was required to move or any repetitive actions such as on an assembly line. Dr. Berry agreed that all
of those things have an effect upon the development or non-developmnent and aggravation or non-aggravation of
carpal and cubital tunnel. (PX #4 p.66-71)

» Dr. Berry said she could not within a reasonable degree of medical certainty say what caused or aggravated
Petitioner’s carpal tunnel. (PX #4 p. 70)

Dr. Rotman also testified by deposition. He testified he is a board certified orthopedic surgeon with added
certification of qualifications in hand surgery. He examined Petitioner at the request of Respondent on March
10, 2014 after first reviewing all of the medical records supplied. He said the examination itself would usually
tak:: no more than 15 minutes, which is about twice as long as a patient who is being reated as he has io go over
work activities with more detail. He said a history from Petitioner which included her hand and elbow
complaints and her work as a Buyer 2 for Respondent, as well as what treatment she had undergone so far. He
went over the ergonomic report and recommendations with her and found that the changes had already been
made two to three months earlier, but had not had any effect in her condition. He said that was significant as it
meant her workstation had nothing to do with her complaints. He said Petitioner advised him she did data entry
at least five hours per day. (R¥X #1 p.5-12)

He found several medical records significant, including the October 2013 EMG which showed the left carpal
tunnei and the right cubital tunnel to be normal, minor slowing at the left cubital tunnel and mild changes at the
right carpal tunnel, (RX #1 p.12,13)

During his physical examination he had difficulty because Petitioner said she woke up with her fingers on
fire, so it was difficult to determine what he could do to make her fingers worse since she already felt they were
on fire. He said that and most of her complaints were quile unusual. He said she had magnified complaints of
pain when he examined her elbows, when he just touched her skin she had significant discomfort, which
suggests magnification as there was nothing wrong with her skin, no swelling, no rashes, no fractures. He said
the very minor abnormalities on the left (and normal on the right) would have no effect on the skin, you would
have to compress the nerve preity hard to get any discomfort. (RX #1 p.14,15)

Dr. Rotman said he could evaluate the left nerve despite the fact that she would not allow him to touch the
nerves, but he could tell there was no subluxation of the nerves, elbow flexion and extension of the elbow did
not cause the nerves to pop out of their grooves, His said the elbow flexion test was the best exam for cubital
tunnel, it was negaiive on the right but on the left it caused her entire hand fo become numb and painfitl. He said
that was not an expected response for cubital tunnel, pain would generally just go into the small finger and a bit
intc the ying finger, it would not cause pain in the hand. (RX #1 p.15-17)

Dr. Rolman said there was no physiologic reason for her thumb CMC joint test resuits. that she had such
discom{oit he ordered x-rays which were normal. (RX #1 p.17)

Dr. Rotman said wiist extension and flexion testing was performed to test for epicondylitis. He said resisied
wrist flexion on the left caused Petitioner to have pain on the top of the wrist, and that there was no physiologic
reason for that finding. Ile said he tested her grip and she gave absolutely no efforl. He said on the right she got
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a 5 on the first setting and a 0 on every other setting. Even with the worst looking hands you would gt more
than a zero, and she had normal looking hands with no atrophy, and full motion. With full musculature and the
full ability to make a fist Petitioner should have been able to generate more than zera on grip strength testing.
(RX #1 p.17-20)

Dr. Rotman said he reviewed a job description for Petitioner’s job, saying it involved no heavy gripping,
heavy tool use and vibration, it was desk duty, He said it might be repetitive in that it had grasping and fingering
80 percent of the time, but it was all computer work. (RX #1 p.21)

After reviewing all of the above information Dr. Rotman said that based on Petitioner’s objective physical
examination findings and test results, her lack of effort, nonphysiological responses and magnified pain
complaints, Petitioner had a diagnosis of mild left cubital tunnel and mild right carpal tunnel. (RX #1 p.22)

As for treatment, he felt she should avoid hyperflexion of the left elbow as well as avoiding leaning on the
inner elbows, possible use of a Heelbo pad and/or elbow brace at night to keep the arm straight. As for the right
carpal tunnel he recommended splinting or a steroid injection, specifically not recommending surgery, which
could be done later, as he was very hesitant to recommend a surgical procedure on someone like this. (RX #1
p-23)

Dr. Rotman did not think Petitioner’s work as a Buyer 2 caused or aggravated either of the two diagnosed
conditions, saying her work had no risk factors for carpal tunnel as there was no heavy grip forces involved, no
vibratory tool use, and while the work was repetitive, the forces involved were light, and that repetition without
heavy forces is not a risk factor for an aggravation of an idiopathic carpal tunnel condition. He noted that
keyboard use is not a risk factor for carpal tunnel, that there was no higher incidence of carpal tunnel in
keyboard users than non-keyboard users. He said that while earlier studies thought there was such a link, since
2000 medical opinion had changed based on better studies which showed no higher incidence in keyboard users
than the general population. He knew of no study since 2000 indicating a link between keyboarding and carpal
or cubital tunnel. (RX #1 p.23-25)

Dr. Rotman stated that the cause of carpal tunnel is unknown, idiopathic, and that cubital tunnel is
aggravated by leaning on the inner elbows, a direct blow to the inner elbows, an elbow fracture, repetitive elbow
flexion or holding the elbows past 90 degrees for a prolonged period of time or sleeping in a fetal position with
the elbows hyperflexed. (RX #1 p.27)

On cross-examination Dr. Rotman said his exam was from the neck to the fingertips, describing what was
done during that exam. He said that the test he normally performed but was unable to perform on Petitioner was
palpation of the irmer elbows, because of pain to palpation and complaint of fingers being on fire. He said he
was otherwise able to complete a full exam.(RX #1 p.29)

Dr. Rotman said he would expect improvement in an individual right away after ergonomic changes, within
days. (RX #1 p.30)

Dr. Rotman testified that Petitioner showed him how she held her hands at her workstation. When asked if
Petitioner’s holding her hands at 10 to 20 degrees of flexion would aggravate carpal tunnel, Dr. Rotman said it
would not, that 10 to 20 degrees of flexion is good, that it would require 70 to 80 degrees of hyperflexion. (RX
#1 p.33)

Dr. Rotman agreed that from her job description Petitioner could spend over 50 percent of her day typing,
but said that level of typing would not cause or aggravate carpal or cubital tunnel, unless, in the case of cubital
tunnel, she was typing with her elbows resting on a firm surface or hyperflexed past 90 degrees. (RX #
p.34.35)

On re-direct examination Dr. Rotman said fhat as described to him by Petitioner, she was not putting
pressure on her etbow at an armrest, and that keyboarding is not normaily done with hyperflexion of the elbows
past 90 degrees or on hard surfaces. (RX #1 p.37,38)



e e

18IWCC0674

. . Accident and Causal Connection:

Petitioner alleges that her job is repetitive and caused her right hand and left elbow injuries. Petitioner’s
descriplion of her jJub varied sumewhai flom direci examinaiion io cross-examination and when speaking with
Dr. Berry and Dr. Rotman.

e On direct examination she estimated she would spend 75 percent of her seven working hours each day
doing data entry, using a keyboard on top of her desk. On re-direct examination Petitioner said that on
average she would sometimes do ten to twenty purchase orders in a day.

o On cross-examination she said some of the people who sent her purchase requests would have filled out
the form and she would just have to convert it, that some departments would do their own purchasing
documentation, while repeated orders would require her to simply pull up a template and fill in certain
portions of the purchase order. She agreed that she did not have to make every document from scratch
and might just enter a few keystrokes. She testified that it might be fair to say that approximately 25
percent of her time was spent actually inputting data on the computer, that the rest of her time was spent
getting prices on items, making phone enquiries and checking the computer for the best deals.

o DPetitioner did not describe her work in any detail to Dr. Berry, who said she did not recall speaking to
Petitioner about her job duties at all. The hypothetical question asked of Dr. Berry described Petitioner’s
work simply as doing data entry for approximately 37 years, with no detail as to amount of time actually
using the keyboard doing that data entry.

e Dr. Rotman said he took a history from Petitioner of her work and that she just attributed her complaints
to repetitive work. Dr. Rotman was the only witness who examined a job description for Petitioner’s job.
He said the work involved no heavy gripping, no heavy tool use and no vibratory tools, it was desk
work. He said it might be repetitive with fingering 80 percent of the time, but it was all computer work.
Petitioner told him she did data input at least five hours per day.

Regardless of which witness’s testimony is considered, none of the testimony describes a repetitive job.
While Petitioner initially testified to doing data entry 75 percent of the time, on cross-examination she agreed
that it would be fair 1o characterize her work as actnally doing data input 25 percent of the time, and performing
other non-hand intensive work such as getting prices, making phone enquiries and checking the computer for
the best deals as the remainder of her work. The number of purchase orders she normally processed in a day is
also not high, between ten and twenty, and on cross-examination she agreed that some were sent to her already
prepared and only needed to be converted and that others were repeat orders which only required her to pull up a
template and make changes with only a few keystrokes.

Petitioner’s complaints have changed over time and, seemingly, based upon her being advised where tests
indicate there is and is not an indication of injury. When seen by Dr. Hingle on June 14, 2013, Petitioner was
complaining of right elbow pain on a month duration with no numbness or tingling. No mention was made of
hand or wrist pain.

When seen by Dr. Hingle on August 28, 2013 Petitioner was complaining of wrist pain which was worse on
the left, which had been going on for a month. She also testified that she did not rest her hands on the keyboard
or her elbows on the desk, but she testified at arbitration that she in {act did rest her elbows on the desk.

When she first saw Dr. Berry on October 9. 2013, Petitioner complained of hand complaints intitially which
were worse on the left than the right.

An EMG ws performed by Dr. Mueed on October 24, 2013, It did not indicate anything being wrong in the
left wrist, the side Petitioner had initially claimed was worse, or in the right elbow, but did find mild carpal
wnnel in the right wrist. Dr. Berry advised Petitioner that the test did not indicate carpai tunnel on the left but
instead found it on the right, and showed mild cubital tunnel on the left.
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Dr. Berry testifiad that after advising Petitioner of the results of the testing Petitiouer had increased
complaints in the right hand. No lefi carpal tunnel complaints are contained in the medical records following the
nepative EMG testing for that condition.

On cross-examination Petitioner agreed that she told Dr. Hingle in August of 2013 of wrist pain which was
worse on the left than the right, that her complaints on August 28, 2013 were primauily in her left wrist. She said
she did meet with Dr. Berry the day after Dr. Mueed’s testing and was told of the tests. She denied her primary
complaints then shifted from the left hand to the right hand, saying her problem had always been in her right
hand and wrist. That statement is contradicted by Dr. Hingle’s records, Dr. Berry’s testimony, and even earlier
portions of Petitioner’s testimony.

In regards to Petitioner’s left elbow, Petitioner’s statements to Dr. Hingle that she did not rest her elbows on
her desk is contradicted by Petitioner’s testimony at arbitration that she indeed did rest her elbows on her desk.

Dr. Berry testified that she did not receive a description of her work from Petitioner. On cross-examination
she admitted she did not know how long Petitioner typed during her workday, how long she looked at things on
computer screens, ow long she was on the phone or talking to fell employees, etc.. She was asked a
hypothetical question as to whether Petitioner’s doing data entry for approximately 37 years could cause or
aggravaie carpal or cubital tunnel. Her opinion that it could aggravate the symptoms of carpal tunnel was
dependent on the position of the wrist while keyboarding, She acknowledged that the report from the ergonomic
study she ordered did not indicate whether the workstation was horrific, bad or mediocre, or whether it indicated
hyperflexion of hyperextension of over 20 degrees. While she said she would “bet” that it was, she said that
would be just guessing or speculation. A claimant has the burden of proving all the elements of his case in order
to recover benefits. Liability cannot be premised upon imagination, speculation or conjecture but must arise
from facts established by a preponderance of the evidence. A.M.T.C. of [llinois. Inc. v. Industrial Commission,
77 1)1. 2d 482, 488, 34 111, Dec. 132, 397 N.E.2d 804 (1979).

While Dr. Berry did eventually perform surgery on the right carpal tunnel, during that surgery she did not
see any evidence of compression, noting that there was no mention of it in the operative report, and that if she
had seen compression she would have included it in her report.

Dr. Berry’s testimony in regards to the cubital tunnel was even less persuasive. She testified that
compression of the nerve there was less predictable as to what could cause the compression of the nerve because
of the multiple areas of compression, She said she could not determine what the causation was, and that in
vegards to aggravation it was a “maybe, just maybe.” She also testified that she never actually treated the cubital
tunnel. The surgery she performed to the left elbow on December 3, 2015 was actually for epicondylitis, which
she said was the cause of Petitioner’s numbness and tingling in the elbow, and that she had no knowledge as to
whether or not Petitioner’s work caused her epicondylitis.

Dr. Berry at the very end of her testimony clearly stated that she could not within a reasonable degree of
medical certainty say what caused or aggravated Petitioner’s carpal tunnel.

The testimony of Dr. Rotman also found no causal connection to either carpal tunnel or cubital tunnel. He
noted that while Petitioner’s work was repetitive, the forces involved were light, and that repetition without
heavy forces is not a risk factor for an aggravation of an idiopathic carpal tunnel condition. He noted that
keyboard use is not a risk factor for carpal tunnel, that there was no higher incidence of carpal tunnel in
keyboard users than non-keyboard users. He said that while earlier siudies thought there was such a link, since
2000 medical opinion had changed based on better studies which showed no higher incidence in keybeard users
than the general population. He knew of no study since 2000 indicating a link between keyboarding and carpal
or cubital tunnel. Dr. Berry on cross-examination agreed that no study in the past ten to fifieen years had stiown
a link between keyboarding and carpal tunnel syndrome.

Both Dr. Berry and Dr. Rotman described unusual, nonphysiologic findings of Petitioner dusing physical
examinations. Both found her to wince and complain of extreme pain when the physicians would merely tauch
the skin, a finding with no known physiologi«: cause. Dr. Rotman also found her grip test results nonphysiologic,
while Dr. Berry did not perform such testing. Dr. Rotman described Petitioner’s complaints as being quite
unusual, that she had magnified complaints of pain when he examined her eibows, suggesting magnification.
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The Arbitrator finds that Petitioner has failed to prove that she suffered an accident which arose ont
of or in the course of her work for Respondent on October 25,2013 and has failed to prove a causai
connection between any hand or arm injury as a result of said alleged accident based on the testimony of
Petitioner, Dr. Berry and Dr, Rotman, the limited history of job duties to Dr. Berry, the changing
description of job duties at arbitration, the changing complaints following the explanation of EMG
testing performed by Dr. Mueed, the unusual, nonphysiologic compiaints during physicians’
examinations, the non-treatment of left cubital tunnel syndromne by Dr. Berry as well as Dr. Berry’s
testimony that Petitioner’s elbow numbness and tingling were instead caused by epicondylitis as epposed
to cubital tunnel syndrome, Dr. Berry’s testimony that she could not testify within a reasonable degree of
medical certainty what caused or aggravated Petitioner’s carpal tunnel and did not know the cause of
Petitioner’s epicondylitis, and Dr. Rotman’s testimony that Pefitioner’s work did not cause or aggravate
Petitioner’s carpal or cubital tunzel syndromes.

Compensation is therefore denied.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
)SS. | [] Affirm with changes [ ] Rate Adjustment Fund (38(2))
COUNTY OF LAKE ) D Reverse I:I Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify IE None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
John Misek, Jr.
Petitioner,
VS, NO: 12WC010861

Illinois Tollway Authority, 1 8 I w C C 0 6 7 5

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue(s) of accident, occupational disease,
permanent disability, causal connection, medical expenses and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part

hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed March 16, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Pursuant to §19(f)(1) of the Act, this Decision and Opinion on Review of a claim against
the State of Illinois is not subject to judicial review.

pATED:  NOV 5- 2018 %Z T H 2
SIM/sj Stephew]. Mathis

0-10/25/2018
44 .

D@h [ Slmpson

David L. Gore




- . ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MISEK JR, JOHN Case# 12WC010861
Employee/Petitioner

IL_LINCM’OLLWAY. AUTHORITY 1 8 I w C C 0 6 '7 5

Employer/Respondent

On 3/16/2018, an arbitration decision on this case was filed with the [llinois Workers' Compensation

Commission in Chicago, a copy of which is enclosed

If the Commission reviews this award, interest of 1.85% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0013 DUDLEY & LAKE LLC
PETER M SCHLAX

325 N MILWAUKEE AVE SUITE 202
LIBERTYVILLE, IL 60048

2461 NYHAN BAMBRICK KINZIE & LOWRY
ROBERT HARRINGTON JR

20 N CLARK ST SUITE 1000

CHICAGO, IL 60602



STATE OF ILLINOIS ) . I:l Injured Workers’ Benefit Fund (§4(d))
)SS. . l:l Rate Adjustment Fund (§8(g))
COUNTY OF Lake ) [ ] second Injury Fund (§8(e)18)
E None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
John Misek, Jr. Case #12 WC 10861
Employee/Petitioner
v. Consolidated cases: n/a

lllinois Tollway Authority

Employer'Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Carolyn Doherty, Arbitrator of the Commission, in the city of
Waukegan, on 1/26/18. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causaily related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
] TPD [] Maintenance (] TTD
L. . What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. E] Other

X

[
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ICAvbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  WWeb site: wiw.iwce.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/745-7084
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FINDINGS
On 03/07/2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between DPetitioner and Respondcent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $71,000; the average weekly wage was $1,365.38.
On the date of accident, Petitioner was 60 years of age, married with O dependent children.

Respondent fras not paid all appropriate charges for all reasonable and necessary medical services.

ORDER
Medical benefits

Respondent shall pay Petitioner the reasonable and necessary medical expenses incurred in the care and
treatment of his causally related condition as provided in Sections 8 and 8.2 of the Act.

Permanent Partial Disability: Schedule Hearing Loss

Respondent shall pay Petitioner permanent partial disability benefits of $695.78/week for 79 weeks, because
the injuries sustained caused the 33% loss of hearing in the right ear and 46% loss of hearing in the left
ear, as provided in Section 7 of the Occupational Disease Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
af Decisian of Arhitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

e 1 ety
’ 3/14/18

Signature of Arbitrator Date

MAR 16 2018
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FINDINGS OF FACT

By way of procedural history, the Arbitrator initially notes that the instant matter of Misek v Illinois Tollway
Anthority 12 WC 10861 and the separate matter of Hayden v Tllinois Tollway Authority 12 WC 7522 were
initially treated in tandem without formal consolidation by a prior Arbitrator. This procedure explains the
multiple references on the trial exhibits to both Petitioners. However, only the matter of Misek v. Illinois
Tollway Authority 12 WC 10861 was presented for trial before this Arbitrator on January 26, 2018 to which the
following Decision applies. The matter of Hayden v Illinois Tollway Authority 12 WC 7522 was voluntarily
dismissed before this Arbitrator on January 26, 2018 and did not proceed to trial. The Arbitrator further notes
that the instant matter of Misek v. Ilinois Tollway Authority 12 WC 10861 was filed under the Ilinois
Occupational Disease Act per the Application for Adjustment of Claim at ARB EX 2.

Petitioner, John Misek, testified before the Arbitrator at trial on 1/26/18 as well as by evidence deposition taken
on 9/17/14. PX 5. At his evidence deposition, Petitioner testified that he was employed by Respondent for 32
years and that his job title was “equipment operator/laborer.” P. 5. On March 7, 2012, Petitioner presented to
the Aurora Burlington clinic to have his hearing examined due to his perceived loss of hearing ability. P. 5.
Petitioner was asked when he started to perceive hearing loss prior to March 7, 2012 and he answered, “an easy
ten years.” P. 5. He stated that he did not “go for” a hearing test prior to March 2012. On March 20, 2012,
Petitioner reported to his supervisor that he believed that his hearing loss was related to his job at the tollway.
Petitioner completed a report indicating that his hearing loss was due to the years spent working with equipment
at the tollway. P. 6-7.

Specifically, Petitioner testified that he worked 17 years in Garage M4 and 15 years at Garage M5 and was
exposed to the same equipment and nonises as described in the deposition of Mr. Hayden at PX 6. Namely,
Petitioner Misek was exposed to “noisy” equipment including older snow plow trucks with hydraulics inside the
cab which caused a constant “whine”, plow blade noise, loud radio, constant and chronic traffic noise heard
through open truck windows and while performing roadway repair or lawn maintenance with weed wackers,
chain saws and air hammers. PX 5, 6. Petitioner testified that he was also required to perform sand blasting
inside of a salt dome increasing the associated noise due to working inside. While working inside the garages,
Petitioner was exposed to air compressors and loud speakers without volume control. PX 5.

Petitioner further testified that ear protection was “not routinely made available until more recently at the
tollway™ and that “in the earlier years, they were available but not always left out. I had to compensate. A lot of
times I would forget them, if they did have them. I would forget them, but I was a smoker. I would take
cigarette butts and jam them in my ears so I could keep working. It sounds crazy but it worked and the earplugs
that you did get back then they were so hard and brittle you'd put them in your ears and they would fall out. ...”
PX 5. P. 14. He further testified that the available plugs were many times locked in the parts cage and not
accessible. During his first 20 years of employment he used hearing protection “more often than not” but they
kept falling out and would work but “not for long.” PX 5, p. 15. Petitioner testified that he did not wear ear
protection while driving a snow plow truck so that he could hear the radio dispatch. PX 5, p. 16-17.

Petitioner testified that he had a hearing exam approximately 10 years prior to March 7, 2012 but could not
remember where he had the test or the results. PX 5, p. 19. Petitioner agreed with the job description contained
in the Noise Study report at RX 1 and the description of the equipment he used as a tollway maintenance
worker. He further agreed that his 8 hour work day included one 30 minute and two 15 minute breaks and that
he was not always operating equipment during the remaining 7 hours of his shift. He further agreed that
Respondent provides ear protection to maintenance workers including disposable ear plugs and ear muffs.
However, Petitioner testified that the ear muffs were hard to get but that ear plugs were available. He testified
3
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that in the “early days™ the ear protection had to be requested trom parts but now the ear protection is “left out”
and he routinely uses the available ear protection. Lastly, Petitioner testified that the equipment he used during
his first 20 years of employment when ear protection was harder to procure was much louder than the equipment
he used over the last 10 years he worked for Respondent. PX 5, p. 32-33.

Scott Kapton testified via evidence deposition that he has been employed by the Tollway for 29 years and is
currently the Roadway Maintenance Manager. He testified that before that, he worked as a Roadway
Maintenance Equipment Operator Laborer ~ commonly referred to as a Maintenance Workers — same position
that Petitioner held (Pet. Ex. 7. Res. Ex. 3, p. 5, 6). He testified Petitioner’s job title on February 15, 2012, was
Roadway Maintenance Equipment Operator — commonly referred to as Maintenance Workers. He testified he
was familiar with the job duties of this positicn as it existed in March of 2012 (Pet. Ex. 7, Res. Ex. 3, p. 7). Mr.
Kapton identified Respondent’s Exhibit 2 as a true and accurate copy of the job description of Equipment
Operator/Laborer for Illinois Toliway. He testified it accurately depicted the job duties of a Maintenance
Worker when he became Supervisor, when he first became District Supervisor, when he first became Assistant
Supervisor, and when he worked as a Maintenance Worker from 1985 to 1992. He testified the job description
has not changed. (Pet. Ex. 7 and Res. Ex. 3, p. 8, 9).

Mr. Kapton testified that the foam earplugs have always been available by request in the same way as hard hats,
safety glasses, gloves and rain gear. He agreed with Petitioner that the foam ear plugs were not just “left out”
and had to be requested. PX 7, p. 14. He testified that Petitioner never complained to him about any alleged
hearing loss and that prior to the alleged manifestation date in 2012, he was not aware of complaints made by
Petitioner to anyone else in the work force pertaining to alleged hearing problems (Pet. Ex. 7, Res. Ex. 3, p. 18).

Mr. Kapton reviewed Table 7 on page 10 of the Noise Study (Res. Ex. 1) and testified that the left-hand column
listed equipment and that the next two columns listed 20 NRR and 33 NRR respectively. He explained that
NRR refers to Noise Reduction Ratings (Pet. Ex. 7, Res. Ex. 3, p. 18, 19). On page 8 of the Noise Study (Res.
Ex. 1) and testified that of the six different types of possible hearing protection types that were listed only the
first two disposable foam ear plugs were made available to Maintenance Workers for the last 29 years. Pet. Ex.
7, Res. Ex. 3, p. 19). He then testified that the high end exposure for disposable ear plugs on Table 6 is 33 NRR
(Pet. Ex. 7, Res. Ex. 3, p. 19, 20). He also testified that ear muffs have always been available “intermittently”
and to some degree depending on the job and that the high end exposure for ear muffs on the chart was 30 NRR
(Pet. Ex. 7, Res. Ex. 3, p. 19, 20).

Referring back to Table 7, Mr. Kapton was asked “So taking, for instance, the top one, loader, what is your
understanding of the allowable time someone could work without damage using an ear plug that has a 32 noise
reduction rating?” He testified, “They can operate that loader safely for 24 hours plus continuously” (Res. Ex.
3, p. 20). Mr. Kapton then testified that he agreed with the statement that all of the equipment listed on page 10
of Respondent’s Exhibit 1 shows a 24+ hour allowable time quotient for the 33 Noise Reduction type of hearing
protection device (Pet. Ex. 7, Res. Ex. 3, p. 20, 21). In other words, Petitioner could operate that equipment
safely for more than 24 hours plus continuously while wearing disposable ear plug hearing protection.

As noted above, Mr. Kapton also identified Respondent’s Exhibit 1 as the Tollway Noise Study Report that was
completed by Huff & Huff. This report presents the methods used, associated testing details, and resultant
findings from four days of screening Illinois State Toll Highway Authority workers and equipment for noise
exposure and noise levels. This study estimated the typical noise exposure for maintenance workers during a
typical day. It also analyzed the noise exposure associated with various pieces of equipment potentially used
during a maintenance worker day (Res. Ex., p. 1).
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The Noise Study report indicates that Huff & Huff, Inc. conducted noise dosimeter monitoring to evaluate noise
level exposure during the typical 8-hour work day of maintenance workers over a four-day period. According to
the study, two approaches were used to measure the potential noise exposure of maintenance workers, “as they
have highly variable work days, comprised of activities that change season-by-season and even day-to-day.”
One methodology was to fix a maintenance worker with a dosimeter, while he completed work as regularly
scheduled. The second methodology monitored maintenance workers using various pieces of equipment that
may be used during any typical day, but not usually all utilized in a single day. Noise levels were monitored for
each pieces of equipment until stead state noise levels were reached to estimate the typical noise exposure form
each piece of equipment.  The data were then used to determine workers’ exposure levels and establish

acceptable time limits for various activities, if applicable (Res. Ex. 1, p. 1}

On page 5 of the Huff & Huff report under Section 3.2 Maintenance Worker Monitoring Methodology, the
report explains that for this monitoring study, the dosimeter was placed in the employee’s hearing zone.
Specifically, because of time spent driving with the driver’s window open, the dosimeter was placed on the
worker's left shoulder, near the ear. The maintenance worker wore the dosimeter throughout the work day
while completing activities as normally scheduled. Eleven different activities are listed on page 5 of the report
(Res. Ex. 1). Both Petitioner (Pet. Ex. 5, p. 25) and Scott Kapton (Res. Ex. 3, p. 9-11) agreed that this list
accurately reflects job tasks that Petitioner would have done as a maintenance worker at the Tollway. However,
Petitioner testified that other tasks he performed were not listed such as snowplowing, tollway drain and
guardrail/fence repair, weed scraping. He further testified that when using the jackhammer and post-pounder he
did so for more than one half hour per day. He testified that at times he would use the sandblaster for hours and
saw concrete using a quick saw for several hours per day. Lastly, he confirmed that he used cigarette butts in his
ears because the ear protection was not available to him. PX 5, pp. 30-32.

Page 5, table 4 of the Noise Study report indicates that the dosimeter placed on the maintenance worker did not
record measurements that “exceeded a 50% dosing of 8 hour 80 dBA threshold for hearing conservation or the
100% dosage for the 8-hour 90 dBA threshold for engineering controls/personal protective equipment” (Res.
Ex. 1)

Page 6 and 7 of RX 1 summarizes equipment noise measurements for various pieces of equipment that are
potentially used by a maintenance worker during a typical work day. Both Petitioner and Mr. Kapton testified
that the name of the equipment on the bottom axis of Chart | or Chart 2 (p. 7, 8) accurately reflected the type of
equipment that the Petitioner would have come in contact with potentially as a maintenance worker at the
Tollway (Pet. Ex. 3, p. 27; Pet. Ex. 7; Res. Ex. 3, p. 13).

Mr. Kapton also testified that Petitioner was paid for eight hours a day including a half hour lunch and two 15-
minute breaks. He testified that out of an eight-hour day, seven hours were spent away from lunch and breaks.
He testified that Petitioner’s job required travel to certain areas of the Tollway and that this travel time would be
included in that seven hour part of the work day. (Pet. Ex. 7, Res. Ex. 3, p. 10, 11).

Petitioner’s retained expert is Thomas Thunder, an audiologist and acoustical specialist. PX 11. He reviewed
Petitioner’s audiograms from 2/27/14 and 3/7/12. He also reviewed Petitioner’s deposition and the noise study
completed in November 2013. Mr. Thunder assessed Petitioner with hearing loss stating that he “has a
moderately severe loss in the high frequencies that is a bilateral loss, meaning it affects both ears. Test results
show that it’s a sensorineural loss meaning it’s in the inner ear consistent with exposures due to noise, and it has
a pattern and configuration that would be classically related to noise.” Petitioner did not have a problem with
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the middle ear. PX i1, p. 10. He opined that Petitioner's hearing loss was caused by noise exposure based upon
the audiogram results as well as his review of the noise level date in the study.

He understood that in Illinois, the hearing loss must be on average above 30 db o be compensable under the
Act. He calculated Petitioner’s hearing loss using the mandated parameters under the Act using the 2/27/14
audiogram. PX 3. He determined Petitioner sustained 33% loss of hearing in the right ear and 46% loss in the
left ear. After reviewing the noise study, he opined that the report shows numerous pieces of equipment that
workers are expected to use that “would all be considered hazardous to hearing.” PX 11, p. 5. He points to the
report chart 4 page 11 in RX | to state that over half of the equipment Petitioner used generated noise levels
above 90 db. With regard to excessive exposure he further opined, “... As ] mentioned that table, if you're at a
source that generates 95 db of noise. you’re allowed to be out there for 4 hours; but if you work in the morning
on one piece of equipment that generating 95 db of noise where you’re allowed to be there for four hours, then
the afternoon you work on another piece of equipment that’s 95 db for four hours, you have exceeded that 90 db
time-weighted average. [t’s an addition of both of them.... It’s cumulative.” PX I1, p. 17. In short, increasing
the time in that noise increases the exposure. Accordingly, he opined that the “evidence points” to Petitioner
being overexposed to permissible state noise levels based on cumulative noise exposure at work. PX 11, p.
18,22,

On cross-exam, Mr. Thunder testified that he did not interview or examine Petitioner and that he did not have a
formal job description for Petitioner. He did not review Petitioner’s referenced audiogram from 10 years prior
to the audiogram of March 2012. He reviewed the noise study from November 2013 but did not reference noise
reduction ratings or NRR in his report. He testified that NRR is not applicable in this case. The noise study
does reference NRR which the witness dismissed as “a laboratory-devised method under strict laboratory
control that has no bearing on the real world performance of hearing protection.” He bases his opinion on
numerous studies and on his lab experience. He agreed that foam ear plugs had a NRR of 33 on the high end
but stated the NRR was misapplied. He also agreed that table 7 on page 10 of the report lists 33 NRR would
allow for 24 hours of 100% dosage while wearing hearing protection for all of the equipment listed on the page.
Lastly, he testified that the “gold standard” for determining work related hearing loss is to be able to compare
multiple hearing loss evaluations done over time, which were not available in this case. PX 11, p. 51

Respondent’s expert Dr. Horwitz, board certified in Otolaryngology, drafted an initial report dated May 23,
2017. He examined Petitioner and reviewed the medical records. He stated that Petitioner advised him that he
had bilateral hearing loss for about 10 years and had an audiogram in 2008 and in 2012. Petitioner advised that
he worked 33 years for Respondent and retired in 2015. His job involved using a variety of equipment
including air hammers, weed whips, hydraulic equipment, and snow plows. He noted “however he did wear ear
protection when using air hammers or weed whips.” Petitioner also advised he turned up the radio volume
while snow plowing and that he wears ear protection while shooting rifles.

In his opinion, Petitioner showed hearing loss of 28.1% in the right ear and 35.6% in the left ear “using the
AMA Guide to the Evaluation of Permanent Disability (6™ edition).” He opined the loss was not work related
in that Petitioner’s exposure did not rise to significant levels and was not in violation of OSHA, Petitioner wore
ear protection, and his audiogram was not consistent with noise induced hearing loss in his opinion. RX 4. He
concluded Petitioner’s hearing loss was idiopathic.

Dr. Horwitz reviewed additional records including the noise study dosimeter results and Mr. Thunder's report.

He reiterated his opinions above and added that the documents reviewed confirm that Petitioner’s noise

exposure was kept below the OSHA limitation with ear protection “which he admitted to using with the noisiest

pieces of equipment.” RX 5. He also again concluded that his hearing at 2000 Hz actually improved slightly
6
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from the 2012 audiogram as evidenced by audiograms done in 2014 and 2017, including the one done in his
office.

Mr. Thunder responded to Dr. Horwitz’ reports in an email dated 7/1/17. PX 14. He states that OSHA
limitations/violations are not the standard but whether the noise exposure exceeded the 90 db time weighted
average limit. He stated, “... 14 of the 19 pieces of equipment in the ...report exceeded 90 db. That means
working with any one of them in a day would have contributed to their total daily dose. An accumulated does of
100% would be in excess of the State’s criterion. For example, working with a jackhammer alone for only ‘%
hour would have been a dose of 100% all by itself. ... Working with any of the other 13 items for ANY amount
of time would have put the total accumulated does above the 100% dose limit.”

Mr. Thunder further states that Petitioner’s use of hearing protection was not current and that in the 1980s and
1990s he had to request protection which was not readily available or provided. He further stated that the 2012
audiogram is consistent with noise inducted hearing loss. Lastly, he stated that Petitioner’s hearing loss due to
noise increased most rapidly during the first 10 to 15 years of exposure and the rate of hearing loss then
decelerates as the hearing threshold increases, This is in contrast to age related hearing loss which accelerates
over tume.

CONCLUSIONS OF LAW
The above findings of fact are incorporated into the following conclusions of law.
IN SUPPORT OF THE ARBITRATOR’S DECISION REGARDING “C”(ACCIDENT), AND

REGARDING “F?(CAUSAL CONNECTTON.) THE ARBITRATOR FINDS THE FOLLOWING
FACTS:

Based upon the record in its entirety, the Arbitrator finds that Petitioner was exposed to harmful noise levels on
a continuous basis over his 32 years of employment for Respondent and that his bilateral hearing loss is causally
related to that exposure. In so finding, the Arbitrator notes that the noise study completed November of 2013
identifies numerous pieces of equipment to which Petitioner was frequently exposed that generated noise
exposure in excess of 90 decibels. Petitioner confirmed the use of this equipment as did Mr. Kapton. After
reviewing the noise study, Thomas Thunder credibly opined that the report shows numerous pieces of
equipment that maintenance workers are expected to use that “would all be considered hazardous to hearing.”
PX 11, p. 15. He points to the report chart 4 page 11 in RX 1 to state that over half of the equipment Petitioner
used generated noise levels above 90 db. He specifically notes that some 14 of the 19 pieces of equipment
analyzed in Respondent’s noise study exceeded the 90 decibel cutoff and that working with any one of them
would have contributed to Misek’s total 100% daily dose. The Arbitrator concludes that the preponderance of
the evidence establishes that Petitioner was exposed to noise levels in excess of 90 decibels during his 32 year
career with the Illinois Tollway as an equipment operator/laborer.

The Arbitrator also finds persuasive Mr. Thunder’s opinion that Petitioner’s exposure to noise levels above 90
db was cumulative and that his hearing loss was causally related to the cumulative exposure. Mr. Thunder
testified, “... As | mentioned that table, if you’re at a source that generates 95 db of noise, you're allowed to be
out there for 4 hours; but if you work in the morning on one piece of equipment that is generating 95 db of noise
where you're allowed to be there for four hours, then the afternoon you work on another piece of equipment
that’s 95 db for four hours, you have exceeded that 90 db time-weighted average. It’s an addition of both of
them.... It's cumulative.” PX 11, p. 17-22.



The Arbitrator is not persuaded by Dr. Horwitz’ opinion that Petitioner's exposure was limited because of use of
hearing protection as well as by the short time he would likely have been exposed to each particular piece of
equipment. As previously stated, based upon the record in its entirety, the Arbitrator finds that Petitioner’s
exposure was sufficiently cumulative, In addition, the Arbitrator is not persuaded by the argument that
Petitioner’s use of ear protection brought sound levels to which the claimant was exposed below the statutory
threshold for compensability. Specifically, the Arbitrator places greater weight on Petitioner’s testimony

regarding the unavailability and/or difficulty in obtaining ear protection earlier in his career as illustrated by his
further testimony that he used the readily available and more effective cigarette butt for ear protection.

Based on the above, the Arbitrator finds that Petitioner was exposed to harmful and excessive noise levels
throughout his 32 year career with Respondent sufficient to cause his bilateral hearing loss under the Act.

IN SUPPORT OF THE ARBITRATOR’S DECISION REGARDING “J”

(MEDICAL SERVICES), THE ARBITRATOR FINDS THE FOLLOWING FACTS:

Based on the Arbitrator’s findings on the issues of exposure and causation, the Arbitrator further finds that
Respondent shall pay Petitioner the reasonable and necessary medical expenses incurred in the care and
treatment of his causally related condition pursuant to Sections 8 and 8.2 of the Act. Respondent shail have
credit for amounts paid, if any.

IN SUPPORT OF THE ARBITRATOR'S DECISION REGARDING “L”
e—==r o ls S S ANDII A IVE o DELISION REGARDING “L”
(NATURE AND EXTENT OF THE INJURY), THE ARBITRATOR FINDS THE F OLLOWING
FACTS:

Petitioner sustained bilateral hearing loss as exhibited by audiograms. Using the mandated hearing loss
parameters, Mr. Thorton calculated, and the Arbitrator finds, that Petitioner sustained hearing loss of 33% in the
right ear and 46% in the left ear per the Illinois Occupational Disease Act. Respondent shall pay Petitioner the
maximum ppd rate of $695.78 per week for a total period of 79 weeks as provided in Section 7 of the
Occupational Disease Act.
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STATE OF ILLINOIS ) Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes l:l Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ ] Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
[ Modify X None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Carman Golf,

Petitioner,
V5. NO: 17WC 14321

- City of Chicago,

181IwWCCO0676

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical expenses, causal
connection, permanent disability, temporary disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 19, 2018 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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No bond is required for removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a

Notice of Intent to File for Review in Circuit Court. ?;t 2 :

DATED: NOV 5 - 2018
SIM/sj Stephen J. Mathis

0-10/25/2018
44

D557 vt

David L. Gore




i ILLINOIS WORKERS® COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GOLF, CARMAN Case# 17WC014321
Employee/Petitioner

| AW
oo 181IWCCGB76

On 4/19/2018, an arbitration decision on this case was filed with the Dllinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed. b [T 4
If the Commission reviews this award, interest of 1.94% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in ejther no change or a decrease in this
award, interest shall not accrye,

A copy of this decision is mailed to the following parties:

2208 CAPRON & AVGERINOS PC
STEPHEN J SMALLING

55 W MONROE ST SUITE 900
CHICAGO, IL 60603

0113 CITY OF CHICAGD CORP COUNSEL
STEPHANIE LIPMAN

30 NLASALLE ST SUITE 800

CHICAGO, iL 50602
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STATE OF ILLINOIS ) [ tnjured Workers® Benefit Fund (54(d))
)SS. [_] Rate Adjusiment Fund (58(g))
COUNTY OF Cook ) 11 Second injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS?® COMPENSATION COMMISSION
ARBITRATION DECISION

Carmman Golf Case # 17 WC 014321
Employee/Petitioner
Y.

City of Chicago
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and & Notice of Hearing was mailed to each
party, The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of
Chicago, on January 12, 2018, After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document,

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Olinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D, What was the date of the accident?
E. Was timely notice of the accident given to Respondent?
F. [X]Is Petitioner's current condition of ill-being causally related to the injury?
G. || What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
L D What was Petitioner's marital status at the time of the accident?
L Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
CJtrp [] Maintenance TTD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

TCHrbDec 2/10 10D V. Randolph Sireet #8-200 Chicago, IL 60607 313/814-6611 mfree 866352.3013  Web size: www. iweeif pov
Downstate offices: Collinsville 618/146.3450 Feorla 309/671-3019  Rockford 813/987.7292 Springfield 212/785.7084
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FINDINGS
On February 2, 2017, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is causaily related to the accident.

In the year preceding the injury, Petitioner earned 5101,269.86; the average weekly wage was $1 ,947.50,
On the date of accident, Petitioner was 61 years of nge, single with 0 dependent children.

Petitioner hias received all reasonable and necessary medical services.

Respondent fras not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $32,087.03 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $32,087.03.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $1,298.33 per week for 29-3/7
weeks, commencing February 13,2017 through September 7, 2017, as provided in Section 8(b) of the Act.

Respondent shail pay reasonable and necessary medical services of $5,747.74, as provided in Sections 8(a)
and 8.2 of the Act and as is set forth below.

Respondent shall pay Petitioner permanent partial disability benefits of $775.18 per week for 55 weeks,
because the injuries sustained caused the 11% loss of the person as a whole, as provided in Section 8{d)2
of the Act.

Respondent shail pay Petitioner the competisation benefits that have accrued from 2/2/2017 through 1/ 12/2018,
and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change ora decrease in this award, interest shail not accrue.

April 19, 2018
Dat

2

APR 19 2018
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FINDINGS OF FACT

Petitioner was employed by Respondent as a hoisting engineer in CDOT (Chicago Department of
Transportation), primarily operating an asphalt roller. He has been so employed since April 1, 2014. Petitioner
is right handed. In order to operate the asphalt roller, He has to climb up 4 steps and grab bars with both hands
to climb onto the roller. He has to fill the roller with waler, which requires him to climb down and open a fire
hydrant. The steering mechanism on a roller is different than the steering mechanism of a car. Turning a roller
requires more steering wheel revolutions than does turning a car. Forward and backward movement of the roller
is controlled by a joy stick that requires movement of the entire arm,

Petitioner testified that, on February 2, 2017, he was present at Respondent’s yard known as “Bosworth™.
Bosworth is located under the Kennedy Expressway and is where all the equipment is stored. Only employees
of Respondent are aliowed in the Bosworth lot. He reports to a trailer at Bosworth each morming, in order to
clock in before his work shift. On that date, he arrived at approximately 6:00 a.m. and punched in. The weather
was very cold and he was wearing heavy clothes (long underwear and a Carhart). As he exited the trailer, he
walked down the stairs with his hands in his pockets. Petitioner identified the stairs as depicted in the
photographs entered as Petitioner’s Exhibit 3(a), (b} and (c). ARer descending the steps, he walked a couple of
feet and he tripped and fell straight onto his face and was knocked out, Petitioner identified the location of the
fall on the pavement, approximately two to three feet from the steps, where there was an indentation in the
pavement. He described the candition of the asphalt in that entire area as being damaged, uneven, cracked and
out of proportion with a flat surface. The Arbitrator notes that the photographs depict previaus attempts to
r