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STATE OF ILLINOIS ) IE Affirm and adopt (no changes) D Injured Workers' Benefit Fund ($4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse D Second Injury Fund ($8(e)18)
WILLIAMSON [ PTD/Fatal denied
[ Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Winston Robinette,
Petitioner,

V. NO: 11 WC 19907

T A Col Compny 171WCC0615

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of whether Petitioner sustained
accidental injuries as a result of exposure to an occupational disease, causal connection, statute
of limitations, and permanent disability and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 11, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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DISSENT

I respectfully dissent. 1 view the medical evidence in a different light than the majority as |
would afford greater weight to the opinions of Dr. Selby and Dr. Meyer both of whom are
certified B Readers whereas Dr. Paul is not. Further, the diagnostic x-rays performed while
Petitioner was in Respondent’s employ (11/02/07; 03/05/08; 12/09/08; 04/05/11) fail to evidence
pneumoconiosis, and the x-rays performed previously (01/16/75; 03/28/01; 01/31/02) similarly
fail to evidence the disease. I would find Petitioner failed to prove he suffered an occupational
exposure leading to his development of pneumoconiosis, emphysema, and asthma and deny the
matter in its entirety.

Accordingly, I dissent. ﬂ E! -‘, ” C ﬂ “
&

L. Elizabeth Coppoletti




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ROBINETTE, WINSTON Case# 11WC019907

19IWCCO615

THE AMERICAN COAL COMPANY
Employer/Respondent

On 8/11/2016, an arbitration decision on this case was filed with the lllinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.44% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
300 SMALL STREET

300 SMALL ST SUITE 3
HARRISBURG, IL 62946

1662 CRAIG & CRAIG LLC
KENNETH F WERTS

T18N 7TH ST PO BOX 1545
MT VERNON, IL 62864
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STATE OF ILLINOIS ) [] mjured Workers® Benefit Fund (§4¢d))
)SS. [ ] Rate Adjustment Fund (§8(e))
COUNTY OF Williamson ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
WINSTON ROBINETTE Case # 11WC 19907
Employee/Petitioner
v. Consolidated cases: NfA
THE AMERICAN COAL COMPANY
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Herrin, on July 16, 2015, After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the [llinois Workers' Compensation or Occupational
Diseases Act?
. |:| Was there an employee-employer relationship?
. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
I:’ Was timely notice of the accident given to Respondent?
E Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. |:| What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
. D What temporary benefits are in dispute?
[JrPD (] Maintenance O 1D
[ What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. & Other Sections 1{d)-{f} of the Occupational Diseases Act

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 mﬁee 866/352-3033  Web site: www.iwee.il gov
Downstate affices: Collinsville 618/346-3450 Peoria 309/671-301% Rockford 815/987-7292  Springfield 217/785-7084
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On April 28, 2008, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an cmployce-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an occupational disease that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $48,535.24; the average weekly wage was $933.37.

On the date of accident, Petitioner was 65 years of age, married with 0 dependent children.

Petitioner /as received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of 30 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits, commencing 4/28/08, of $248.91/week
for the duration of the disability, because the injuries sustained caused a loss of eamings, as provided in Section

8(d)1 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,

if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Vi
Akl ek
7128/16
Michae] K. Nowak, Arbitrator Date

ICArbDec p. 2

AUG 11 2016
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FINDINGS OF FACT

Petitioner was 72 years old at the time of arbitration. He lives in Litchfield, Nlinois. Petitioner
graduated from high school and had some schooling here and there following high school. Petitioner worked 30
years in the coal mining industry, all underground. Petitioner testified that in addition to coal dust, he was
exposed to silica dust, roof bolting glue fumes, diesel fumes, and trowel, which is a two-part epoxy. He was
also exposed to smoke from coal fires.

Petitioner last worked a shift in the coal mine on April 28, 2008, with Respondent. Petitioner was 65
years old on that date and his job classification was frontline foreman. He testified that he was exposed to dust
on that day. Petitioner testified that was the last day he worked at the mine because he got into an argument
with his supervisor. He testified that the supervisor called him and two other foreman liars, and he just decided

to quit.

Right after he left the coal mine, Petitioner worked for three to four months delivering false teeth from
the Dental Arts Laboratory to different dentists in Springfield. In that job he worked part-time and made $7.00
per hour. He also worked delivering air conditioners and furnaces for Rogers Supply in Springfield, Illinois for
five or six months. At that job he earned $14.00 per hour.

Petitioner started his mining career with Crown Coal Company in 1966. His first job was as a shooter
which is the person who shoots the coal down so that it can be loaded out. He testified that was a really dusty
job. He also ran a shuttle car at that mine. That job also required him to work at the face of the mine.
Petitioner then worked at a motorcycle shop from 1969 to 1973 and managed a motorcycle dealership from
1973 to 1977. Petitioner went to work for Peabody in January 1975 and worked there until August 1994, He
worked as a loading machine operator for three years and then went into management. He was a section
foreman. He testified that he was exposed to even more dust than the miners because he had to take air readings
every so often. These readings were taken at the face where the guys were working. He left Peabody when that
mine shutdown in 1994. He then went to work for Amax in 1996 to 1997 as a foreman. That mine had a lot of
diesel equipment, and they were running two units so Petitioner was exposed to a lot of diesel fumes in that
mine. Petitioner went to work for Black Beauty Mine in 2001. He worked there through 2006 as a ram car
operator. He worked at Monterey Coal from 2006 to 2007, as a frontline foreman. Petitioner then worked at
Respondent from November 2007 to April 2008, as a foreman. Petitioner's Jjob as a foreman at Respondent
included taking air readings and being up at the face of the mine to make sure that everything was right before

everything got rolling

Petitioner testified that he first noticed breathing problems in 1994. He noticed that he was getting
shorter and shorter of breath and that when he would go outside in the high humidity and heat, he could hardly
breathe. He first noticed the problems when he was a shift manager. He testified that from the time that he first
noticed his breathing problems until he left the mine, the breathing problems got a lot worse. He testified that
since leaving the mine his breathing problems have gotten worse. He testified that he was having a lot of
problems as of the time of arbitration. He testified that he could walk half a block at most on level ground
before becoming short of breath. He could climb six or seven stairs before having to rest. Petitioner testified
that he does not take breathing medication. He testified that his breathing difficulties affect his daily life quite a
bit because he cannot do too much. He testified that if he picks something up and tries to carry it, by the time he
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gets to where he is going he has to sit down because he cannot get any air. Petitioner testified that he likes to
dance and sing karaoke. He testified that he can do one dance at a time and then has to sit down for three.

Petitioner testified that his primary care physician is Dr. Roger Wujek with Litchfield Family Practice.
He testified that he talked to Dr. Wujek about his breathing problems. He testified that he was honest with Dr.
Wujek whenever he questioned him about any complaints or symptoms that he had. Petitioner testified that he
smoked for about 10 years from 1984 to 1994. He smoked about half a pack a day. Petitioner takes medication
for blood pressure and arthritis.

Petitioner signed up for Social Security when he left the mine. He also received a “small” pension from
UWMA and from some of the coal mincs where he worked. In his job with Rogers Supply, he worked in the
warehouse. Anything that came in he would stack up with a forklift. He also made deliveries two days a week
to different places in lllinois. When he made the deliveries, he would pull a little ramp out and slide the HVAC
units down the ramp and tell the people here it is. He testified that these things weighed 100 to 110 pounds. He
might also pick a few parts for a customer.

Petitioner testified that from time to time while he was a coal miner, he underwent chest x-ray screening
for black lung by NIOSH. The last time that was done was just five months before he left Respondent. NIOSH
would send him reports and tell him what the films revealed. Petitioner did not bring any of those letters to
arbitration.

Petitioner testified that he saw Dr. Paul at the request of his counsel. Dr. Paul caused spirometry to be
performed on him. He testified that he saw Dr. Cohen at the Coal Miners Clinic in Springfield where he also
had spirometry performed. He went to see Dr. Cohen in Springfield because of an ad in the newspaper. He
testified that the report from Dr. Cohen’s testing was in his car at the time of arbitration. Dr. Cohen also
arranged for him to undergo an analog chest x-ray in Lincoln, Illinois. Petitioner did not get a report from that
chest x-ray, but he got the film back. He testified that he gave that film to his attorney.

Medical records of Litchfield Family Practice were admitted into evidence. They begin with an office
visit of August 25, 1998. At that time Petitioner complained of sinus drainage. His lungs revealed some
minimal expiratory wheezing. The diagnosis was upper respiratory infection, rule out pneumonia.
(Respondent’s Exhibit No. 5, p. 187). Petitioner was seen for upper respiratory infections and sinusitis multiple
times throughout 1998 and 1999. (/d., at 185-188). Petitioner was seen on May 25, 2006, to reestablish care.
On that date his review of systems respiratory revealed no cough or difficulty breathing. His chest exam was
normal. (/d., at 181-183). Petitioner was seen on March 5, 2008, at which time he complained of cough which
had been present for three days. It was characterized as both dry and productive of mucoid sputum. Review of
systems revealed cough but not dyspnea. The assessment was cough. (/d., at 177-178). Petitioner returned on
September 11, 2008, for physical exam. Review of systems respiratory revealed no cough and no difficuity
breathing. (/d., al 170-172). Petilioner presented for his annual physical on December 16, 2009. He had no
complaints and had a good energy level. (Jd., at 162-164). When seen on May 5, 2010, for blood pressure
check, Petitioner denied dyspnea. (/d., at 161). Petitioner was seen on September 8, 2010, with complaint of
cold symptoms including sneezing, nasal congestion, scratchy throat, sore throat, productive cough, and facial
pressure and pain with headache. The onset was two days prior. Petitioner did not suffer wheeze or shortness
of breath. Review of systems respiratory revealed the presence of a mild cough, but no dyspnea. Physical
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examination of the chest revealed breath sounds to be normal with no adventitious sounds. The assessment was
pharyngitis and acute sinusitis. (/d., at 159-160). Petitioner was seen on December §, 2010, for annual physical
exam. He had no current medical problems. Review of systems respiratory revealed no cough and no difficulty
breathing. Physical examination of the chest revealed normal breath sounds with no adventitious sounds. ([,
at 153-156). Petitioner presented for colonoscopy on September 26, 2011. Review of systems respiratory
revealed no cough and no difficulty breathing, (/d., at 142-144).

Dr. Paul examined Petitioner on April 24, 2012, at the request of his attorney. (Petitioner’s Exhibit No.
1, Deposition Exhibit No. 2). Dr. Paul is the Medical Director of St. John’s Respiratory Therapy and a Clinical
Assistant Professor of Medicine at STU Medical School. He specializes in allergy and pulmonary diseases. Dr.
Paul reads 15 to 20 chest x-rays per day and interprets about the same number of pulmonary function tests per
day. (Petitioner’s Exhibit No. 1, p. 8). Dr. Paul is board certified in internal medicine and allergy and
immunology. (/d., at 51). Dr. Paul is neither an A-reader nor a B-reader. Dr. Paul’s diagnoses were
pneumoconiosis, emphysema and asthma. He testified that the physical examination of the chest revealed
wheeze that was consistent with both emphysema and asthma. (/d, at 9-10). Dr. Paul testified that the fact that
Petitioner had wheezing on the date that he examined him suggested that he was asthmatic. (/d., at 10). Dr.
Paul testified that the spirometry that he performed suggested emphysema because Petitioner had a low FEV1
and a decreased carbon monoxide diffusing capacity. He testified that it also suggested pneumoconiosis
because Petitioner had a decreased total lung capacity which went along with restrictive lung disease. The
testing suggested asthma because he had a 33% improvement after bronchodilators in his FEVI. (/d., at 10-11).

Dr. Paul testified that in his opinion Petitioner had coal workers’ pneumoconiosis (CWP) caused by coal
dust and a coal mine environment, (/d., at 13). Dr. Paul testified that in light of his diagnosis of coal workers’
pneumoconiosis, Petitioner could not have any further exposure to the environment of a coal mine without
endangering his health. (/d., at 15-16). Dr. Paul testified that in his opinion Petitioner had clinically significant
pulmonary impairment in terms of physical examination of the chest and his complaints. He testified that
Petitioner had radiographically apparent pulmonary impairment caused by coal dust. He also testified that
Petitioner had physiologically significant pulmonary impairment as shown on the pulmonary function testing.
Dr. Paul testified that all of these impairments were caused by the coal mine environment. (/d., at 18-19). Dr.
Paul testified that when Petitioner had a presentation as he did at the time of Dr. Paul’s examination he would
be limited to sedentary work. (/d., at 20).

Dr. Paul testified that in order to have pneumoconiosis one must have, in addition to coal mine dust
deposited in the lungs, a tissue reaction to it. The scarring of coal workers’ pneumoconiosis cannot perform the
function of normal healthy lung tissue. By definition, if one has coal workers’ pneumoconiosis, he would
necessarily have some impairment in the function of the lung at the site of the scarring whether it can be
measured by spirometry or not. (/d., at 22-23). Dr. Paul testified that a person could have radiographically
significant coal workers’ pneumoconiosis and have normal pulmonary function tests, normal blood gases and
normal physical examination of the chest. Dr. Paul testified that the scarring of pneumoconiosis can be both
obstructive and restrictive. (/d, at 26-27). Dr. Paul testified that simple coal workers’ pneumoconiosis is
typically asymptomatic. He testified that, more likely than not, simple pneumaconiosis will not progress once
the exposure ceases. (/d., at 43-44). Dr. Paul testified that the scarring of pneumoconiosis is permanent. He
testified that the impairment from pneumoconiosis is permanent as well, (/d., at 51).
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Dr. Henry K. Smith, B-reader and board certified radiologist, interpreted chest x-ray for Petitioner dated
January 31, 2002, as positive for pneumoconiosis, profusion 1/0 with P/P opacities in the bilateral middle and
lower lung zones. He made an identical interpretation of chest x-rays dated November 2, 2007, December 9,
2008, March 5, 2008, and July 5, 2012. He interpreted a chest x-ray of April 5, 2011, as positive for
pneumoconiosis, profusion 1/0 with P/S opacities in the bilateral middle and lower lung zones. (Petitioner’s
Exhibit No. 2).

Dr. Michael Alexander, B-reader and board certified radiologist, interpreted chest x-ray of January 31,
2002, as positive for pneumoconiosis, profusion 1/0 with P/P opacities in all lung zones. He made an identical
interpretation of chest x-rays dated November 2, 2007, March 5, 2008, December 9, 2008, and July 5, 2012.
(Petitioner’s Exhibit No. 3).

Records of chest x-rays taken of Petitioner as part of the Coal Workers® Health Surveillance Program
were admitted into evidence. Petitioner’s chest x-ray of January 16, 1975, was interpreted by an A-reader and a
B-reader as negative for ppeumoconiosis. The chest x-ray of March 28, 2001, was interpreted by two B-readers
as negative for pneumoconiosis. A chest x-ray of January 31, 2002, was interpreted by two B-readers as
negative for pneumoconiosis. A chest x-ray of November 2, 2007, was interpreted by an A-reader and a B-
reader as negative for pneumoconiosis. (Respondent’s Exhibit No. 4).

At the request of counsel for Respondent, Dr. Cristopher A. Meyer reviewed chest x-rays for Petitioner.
Dr. Meyer is board certified in radiology and is a B-reader. Dr. Meyer reviewed films dated January 13, 2002,
November 2, 2007, March 5, 2008, December 9, 2008, April 5, 2011, and July 5, 2012. (Respondent’s Exhibit
No. 2, pp. 3-4, 40). Dr. Meyer testified that the 2002 film showed the lungs to be well expanded with no
radiographic findings of coal workers’ pneumoconiosis. The lungs were again clear with no radiographic
findings of coal workers’ pneumoconiosis on the 2007 examination. (/d., at 4). Dr. Meyer testified that on the
chest x-rays from 2008 and 2011, the lungs were clear. He testified that there was a linear band at the left lung
base. He testified that there was no evidence of emphysema. He opined that the linear parenchymal band was
just an area of scarring from a previous inflammatory process and would not be related to an exposure to a coal
mine. Dr. Meyer testified that often times it is an area of prior infection such as pneumonia. (Respondent’s
Exhibit No. 1, pp. 40-41). With regard to the 2012 examination, Dr. Meyer described the lungs as being clear
with no findings of coal workers’ pneumoconiosis. (Respondent’s Exhibit No. 2, p. 4).

Dr. Jeff Selby examined Petitioner at the request of Respondent’s counsel on July 5, 2012.
(Respondent’s Exhibit No. 3, p. 8). Dr. Selby is board certified in internal medicine and pulmonology, and is
also a B-reader. (Jd., at 4-5). Dr. Selby’s examination included an occupational and medical history, physical
exam and various laboratory testing. (/d., at 8). Petitioner’s chief complaint was breathing; he stated that he
had noticed breathing problems for 10 years or more. He reported that he did not cough or wheeze. His wife,
however, stated that he wheezed at night or after an upper respiratory infection. Petitioner walked one quarter
mile four times per week and also worked out four times per week. Petitioner started smoking in 1966 at a rate
of less than one pack per day and stopped in 1994. (/d, at 9-10). The chest exam showed clear breath sounds
with good airflow. Dr. Selby found the chest x-ray of July 5, 2012 showed no parenchymal or pleural
abnormalities consistent with pneumoconiosis and was negative for coal workers’ pneumoconiosis. Dr. Selby
also caused pulmonary function testing to be performed. That testing revealed normal spirometry, lung volumes
and diffusion capacity with a significant improvement post bronchodilator. (/d., at 12-13). Exercise testing was
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performed. Dr. Seiby testified that based upon a reasonable degree of medical certainty, Petitioner was capable
of heavy manual labor. (/d., at 14-15). Dr. Selby’s final assessment regarding Petitioner was that he did not
suffer any respiratory or pulmonary abnormality as a result of coal mine dust inhalation or coal mine
employment. Dr. Selby concluded that Petitioner does not have coal workers’ pneumoconiosis. He also
concluded that Petitioner had the respiratory or pulmonary capacity to perform any and all of his previous coal
mine duties including his last job working as a mine foreman. Dr. Selby testified that Petitioner had a history
and pulmonary function testing consistent with asthma which was not caused by nor contributed to by coal mine
dust inhalation or work in or around the coal mine. Dr. Selby testified that Petitioner’s history of cigarette
smoking and exposure to secondary cigarette smoke could be contributing to or entirely causative of any
dyspnea he experiences. Dr. Selby also testified that Petitioner was quite obese and his large abdomen and
general obesity were major contributors to any dyspnea that he experienced. (7d,, at 15-17).

Dr. Selby reviewed treatment records regarding Petitioner. He also reviewed chest x-rays dated January
16, 1975, March 28, 2001, January 31, 2002, November 2, 2007, March 5, 2008, December 9, 2008, and April
5, 2011. (/. at 30). Dr. Selby found the chest x-rays of January 16, 1975, and March 28, 2001, to be
unreadable due to underexposure, poor contrast and poor processing. Dr. Selby found no evidence of
pneumoconiosis on the chest x-rays of January 31, 2002, November 2, 2007, March 5, 2008, December 9, 2008,
and April 5, 2011. (/d., at Deposition Exhibit No. 3). Dr. Selby testified that for a person to have coal workers’
pneumoconiosis, in addition to having coal mine dust in the lungs, a tissue reaction is required. That tissue
reaction is called scarring or fibrosis. (/d., at 91). Dr. Selby testified that by definition if a person has
pneumoconiosis, he would necessarily have an impairment in the function of his lung at the very site of the
scarring, whether that impairment could be measured by spirometry or not. (Ild., at 91).

The Arbitrator notes that Petitioner had an audible wheeze at the time of hearing.

CONCLUSIONS

Issue (C): Did an occupational disease occur that arose out of and in the course of Petitioner’s
employment by Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the disease?

Petitioner’s testimony that he was exposed to diesel fumes, fumes from roof bolting glue, coal dust, and
silica dust, was unrebutted. The Arbitrator found Petitioner to be a forthright and credible witness.

The Arbitrator finds the testimony and/or opinions of Dr. Paul, Dr. Smith, and Dr. Alexander more
persuasive than those of Dr. Meyer and Dr. Selby in this case. Dr. Paul diagnosed Petitioner with coal worker’s
pneumoconiosis (CWP), emphysema, and asthma. Dr. Paul found Petitioner to have clinically significant
pulmonary impairment, radiographically apparent pulmonary impairment, and physiologically significant
pulmonary impairment. He further testified that Petitioner’s impairment and diagnoses resulted from his
exposures as a coal miner and rendered him permanently precluded from working as a coal miner.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has met his
burden of establishing that he developed occupational diseases including, CWP, emphysema, and asthma, which
arose out of and in the course of his employment as a coal miner and that his current condition of ill being is
causally related to said diseases.
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Issue (0): Was disablement timely under the Occupational Diseases Act?

For purposes of Section 1(e) of the Occupational Diseases Act, an employee is considered disabled from
earning full wages at the work in which he was engaged when last exposed to the hazards of the occupational
disease or equal wages in other suitable employment where he can no longer work without endangering his life
or health. Freeman United Coal Mining Co. v. Ill. Workers' Comp. Comm'n, 999 N.E.2d 382 (5th Dist. 2013),
citing Owens-Coming Fiberglas Corp. v. Industrial Comm'n, 362 N.E.2d 335 (1977).

Dr. Paul found Petitioner to have clinically significant pulmonary impairment, radiographically apparent
pulmonary impairment, and physiologically significant pulmonary impairment. He further testified that
Petitioner’s impairment and diagnoses resulted from his exposures as a coal miner and rendered him
permanently precluded from working as a coal miner.

Both Dr. Paul and Dr. Selby testified that asthma can result in a waxing and waning of pulmonary
function that could render Petitioner capable of heavy manual labor on some days, but only sedentary labor on
others. They also both testified that an asthma attack can be fatal. Dr. Selby testified that if Petilioner’s asthma
were caused in part or aggravated in part by his coal mine exposures, then his coal mine exposures would have
been a causative factor in his dyspnea.

The Arbitrator finds that Petitioner’s CWP, asthma, and emphysema cause disablement by both
impairment in function and by an inability to return to the environment of a coal mine without endangering
Petitioner’s health.

Although Dr. Selby disputes that Petitioner suffers from CWP, both he and Dr. Paul agree that if a miner
is found to have CWP at any time in his life, he would have had the disease, at least to some degree, when he
left mining.

Based upon the foregoing and the record taken as a whole, the Arbitrator {inds Petitioner’s disablement
was timely under the Occupational Diseases Act.

Issue (I): What is the nature and extent of the injury?

Petitioner requests a wage differential award under Section 8(d)1 of the Act. That Section provides, in
pertinent part:

If, after the accidental injury has been sustained, the employee as a result thereof
becomes partially incapacitated from pursuing his usual and customary line of
employment, he shall, except in cases compensated under the specific schedule set
forth in paragraph (e) of this Section, receive compensation for the duration of his
disability, subject to the limitations as to maximum amounts fixed in paragraph
(b) of this Section, equal to 66-2/3% of the difference between the average
amount which he would be able to earn in the full performance of his duties in the
occupation in which he was engaged at the time of the accident and the average
amount which he is eamning or is able to earn in some suitable employment or
business after the accident. 820 ILCS 305/8(d) I
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In discussing awards under Section 8(d)1 the Court in Levato v. JIl. Workers' Comp. Comm'n, 14 N.E.3d
1195 (1st Dist. 2014) succinctly stated:

Our supreme court has expressed a preference for wage-differential awards
over scheduled awards. See Gallianetti v. Industrial Comm'n, 315 Ill. App. 3d
721, 727, 734 N.E.2d 482, 487, 248 Ill. Dec. 554 (2000) (citing General Electric
Co. v. Industrial Commn, 89 Ill.2d 432, 438, 433 N.E.2d 671, 60 Ill. Dec. 629
(1982)). "As a general matter, section 8(d}(2) applies to those cases in which a
claimant suffers injuries that partially incapacitate him from pursuing the usual
and customary duties of his line of employment, but do not cause him to suffer an
impairment of eaming capacity." Gallianetti, 315 1l App. 3d at 728-29. Section
8(d)(2) may also apply in circumstances where a claimant suffers an impairment
of earning capacity but waives his right to recover under section 8(d)(1). Id.

To qualify for a wage differential award, the claimant must prove a partial
incapacity that prevents him from pursuing his usual and customary line of
employment and an impairment of earnings.

Id., at 1200-01.

Based on the above findings, Petitioner has proven that he has impairment in the function of his lungs.
Petitioner has proven an inability to work further as a coal miner without endangering his life or health.

The Petitioner has also proven what he was able to earn following the end of his coal mine employment.
By his unrebutted testimony, Petitioner established that after leaving coal mining he had two positions, with his
highest wage in such employment being $14 per hour. The parties stipulated that Petitioner’s average weekly
wage as a coal miner was $933.37. After coal mining, he was able to earn $14 an hour, or $560.00 per week.
The difference between his mining wage and what he is able to earn is $373.37 per week. Sixty-six and two-
thirds percent of this amount is $248.91.

Respondent shall pay Petitioner permanent partial disability benefits, commencing 4/28/08, of
$248.91/week for the duration of the disability, because the injuries sustained caused a loss of earnings, as
provided in Section 8(d)1 of the Act.

Page 9 of 9
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STATE OF ILLINOIS )

)SS
COUNTY OF SANGAMON )

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Joshua Moore,
Petitioner,

VS, NO. 01 WC 46145

1i9IWCC0616

B & B Electric,
Respondent.

DECISION AND OPINION ON §8(a) PETITION

Timely Petition pursuant to §8(a) of the Act having been filed by Petitioner and due
notice provided to all parties, the Commission, after considering the issue of causal relationship,
medical expenses and prospective medical care and being advised of the facts and the law, grants
Petitioner’s §8(a) Petition to the extent of awarding payment for prescribed medications, medical
expenses and replacement of the spinal cord stimulator battery, but denies Petitioner’s request for
an IT pain pump.

Procedural History

This matter was initially settled by the parties with lump sum settlement contract
approved by the Commission on October 6, 2006. The contract noted temporary total disability
benefits paid prior to settlement equaling 287 weeks at $733.33 per week. The settlement
amount equals $200,000.00. Respondent agreed to pay the following medical providers directly:
Lifestar Ambulance: $668.15; Clinical Pathologists: $671.00; Vine Street Clinic: $355.00;
Springfield Clinic: $5,004.00; Memorial Medical Center: $79.31, $660.60 and $106.30; Clinical
Radiologists: $344.00, $588.50 and $337.00; University Anesthesiologists, Dr. Lubenow:
$3,081.00 and $237.00. The settlement contract evidences Petitioner’s rights under §8(a) would
remain open.

On October 27, 2009, Petitioner filed a §8(a) Petition. In its Decision and Opinion on
§8(a) Petition dated February 17, 2011, the Commission granted the §8(a) Petition and ordered
Respondent to pay the medical expenses contained in PX15 and the cost of one stellate ganglion

block to be followed by radio frequency thermocoagulation subject to §8.2 Medical Fee
Schedule.
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On October 31, 2013, Petitioner filed a §8(a) Petition. On June 26, 2014, the matter
proceeded to hearing before Commissioner Basurto. In its March 30, 2015 Decision and
Opinion on §8(a) Petition, the Commission granted Petitioner’s §8(a) Petition to the extent of the
costs of the prescribed medications listed and circled in PX8, found Petitioner entitled to
prospective medical care of Ketamine infusions prescribed by Dr. Lubenow but denied
Petitioner’s request for mileage reimbursement for his visits to Dr. Lubenow. Petitioner
requested the Commission award medical benefits as set forth in his exhibits, including payment
of prescribed medications listed in PX8. However, Petitioner did not submit any medical bilis,
and he did not testify to any medical bills remaining outstanding. The Commission noted no
causation opinion existed regarding Petitioner’s lumbar condition, and the parties stipulated
Respondent is not liable for lumbar epidural steroid injections.

Petitioner’s attorney filed this current §8(a) Petition on March 16, 2016. On April 7,
2017, the matter proceeded to hearing before Commissioner Coppoletti. The parties timely filed
briefs, and oral arguments were heard on August 2, 2017.

FINDINGS OF FACT

A. Petitioner’s Testimony

Petitioner testified on May 8, 2000, he was an electrician working for Respondent when
he fell off a ladder landing on a steel stud lacerating his right elbow, his dominant arm. T. 8.
Thereafter, Petitioner was diagnosed with CRPS. Jd. Petitioner commenced treatment with Dr.
Lubenow in 2002 and continues to treat with Dr. Lubenow traveling from Springfield, Illinois to
Chicago, Illinois for his appointments. T. 9-10.

Petitioner testified since the hearing of June 26, 2014, he underwent a series of three
Ketamine injections which provided some pain relief, temporary in nature. T. 10. Petitioner
testified Dr. Lubenow implanted a spinal cord stimulator which currently is not functional due to
the battery’s failure. T. 11. Prior to the battery’s failure, Petitioner testified he obtained relief
especially when the spinal cord stimulator was reprogrammed by Metronic representatives. T.
12. The Petitioner testified regarding a notation made by Dr. Candido of Petitioner disabling his
spinal cord stimulator. T. 15. Petitioner advised he disable the spinal cord stimulator as he felt it
was bothering his neck, and once it was reprogrammed, he felt better and used the spinal cord
stimulator on a regular basis. T. 15-16. Petitioner testified without the spinal cord stimulator

being functional, his pain has increased, and he feels a burning and aching in his right arm. T.
18.

Since the spinal cord stimulator ceased functioning, Petitioner testified his ability to
perform his daily activities has been affected such as shaving and showering as it is painful. T.
19. Household activities such as performing the laundry are more difficult to complete, and he is
no longer able to vacuum due to the pain. T. 19-20. Petitioner testified on a typical day he
awakes at approximately 4 a.m.; makes breakfast; watches television; and does some light
cleaning. T. 23.
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Petitioner testified Dr. Lubenow recommended an IT pain pump but only once Petitioner
ceased smoking. T. 12-13. Petitioner testified his goal was to stop smoking, but he continued to
smoke. T. 13-14. Petitioner stated the IT pain pump has not been implanted. T. 12.

Petitioner testified as to his current medications: 1) morphine which is also MS Contin,
2) Lyrica, 3) Topamax, 4) Baclofen, 5) Klonadine, and 6) Magoxide. T. 20-21, Respondent is
no longer authorizing payment for these medications, therefore, Medicaid is paying for the same.
T. 21. Petitioner testified he desired to have a new battery for his spinal cord stimulator as well
as payment for his medication. T. 24. Petitioner testified due to his reliance on Public Aid for
payment of his medication and their rules, he would go months without refills of certain
medications. /d. Petitioner testified he was unable to recall when the Respondent’s carrier last
paid for his medications as such payments were so long ago. T. 25. Petitioner testified he last
saw Dr. Lubenow on February 1, 2017. T. 22.

On cross-examination, Petitioner testified he is solely treating with Dr. Lubenow for his
condition but has seen other physicians in the office on occasion. T. 25-26. Petitioner confirmed
his honesty when discussing his condition with Dr. Lubenow. T. 26-27. Petitioner confirmed he
reviewed Dr. Lubenow’s records and had no reason to dispute the contents of the same. T. 27.
When the spinal cord stimulator worked properly, Petitioner utilized a remote control to
disable/enable as well as modify the settings. /d. Petitioner testified he utilized the spinal cord
stimulation approximately 24 hours a day and periodically disables the same as he has utilized
the device for approximately 20 years. T.28-29.

Petitioner testified Dr. Lubenow spends approximately five minutes with him at any one
visit. T. 29. On January 16, 2016 Dr. Candido evaluated Petitioner at Respondent’s request
pursuant to Section 12 of the Act. /d. Petitioner testified he was honest with Dr. Candido during
the evaluation regarding his symptoms. T. 29-30. Petitioner testified Dr. Candido examined him
but not in the same manner as Dr. Lubenow as Dr. Lubenow performed different testing. T. 30.
Petitioner advised his difficulty sleeping is attributable to his overall condition, not solely his
back pain. T. 30-31.

On re-direct examination, Petitioner testified the pain from chronic regional pain
syndrome plays a factor in his trouble sleeping. T. 31. Petitioner testified Dr. Lubenow
evaluated him once a month for approximately a year, but in 2016 Dr. Lubenow evaluated him
every three months. /d. Dr. Lubenow begin the three-month intervals following the Ketamine
injections, and during the evaluations, Dr. Lubenow examines him which includes extension of
his hands with measurements as well as extension of his arms with measurements. T. 32-33.
During the evaluations, Dr. Lubenow is assisted by a resident who performs the same tests as Dr.
Lubenow. T. 34.

Commissioner Coppoletti described Petitioner’s appearance as he was seated with his
shoulders slumped downward with his head coming forward, and it did not appear as though his
head raised up completely. T. 35. Petitioner stated his neck “is always like that” due to the pain.
Id.
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B. Petitioner’s Medical Treatment

The medical records evidence Petitioner continued to treat with Dr. Lubenow at Rush
Pain Center. On April 15, 2015, Dr. Lubenow evaluated Petitioner who reported a 30% relief of
pain with the stimulator but increased sensitivity in his hands. A Medtronic representative re-
programed his stimulator. Dr. Lubenow noted that for the last two years he had been
complaining of pain in his left hand, but the stimulator was helping it. Petitioner reported
charging the stimulator every nine days to two weeks, and Dr. Lubenow noted the battery of the
stimulator would cease functioning in the next year. Dr. Lubenow diagnosed chronic regional
pain syndrome (CRPS) of both upper extremities and refilled Petitioner’s medications.
Petitioner was to follow-up for Ketamine infusions. PX2.

On April 28, 2015, Dr. Amin evaluated Petitioner and provided the initial Ketamine
infusion, On April 29, 2015, Dr. Lubenow evaluated Petitioner who reported excellent relief
upon awakening but overnight noticed his hands developed increased swelling and pain with a
pain level at 6/10. Dr. Lubenow provided the second Ketamine infusion. On April 30, 2015, Dr.
Lubenow noted Petitioner reported he was 60% better the previous night and was 30% better this
morning with complaints of bilateral hand edema. Dr, Lubenow provided Petitioner the third
Ketamine infusion. PX2,

On July 23, 2015, Dr. Lubenow evaluated Petitioner who complained of pain which was
distributed on the medial aspects of both forearms extending from the elbow to the entire hand
bilaterally with significant allodynia. Petitioner also reported worsening pain in his bilateral feet
with burning and allodynia and minimal walking ability. A Medtronic representative
reprogrammed the stimulator. Dr. Lubenow assessed CRPS of both upper extremities and
recommended continued medications. Petitioner was interested in IT pump trial which was
scheduled. PX2.

On September 23, 2015, Dr. Lubenow evaluated Petitioner who reported worsening of
his upper extremity symptoms with hand swelling and allodynia. Dr. Lubenow noted Petitioner
continued to smoke one pack per day and suffered burns on both hands from dropping cigarettes,
which had further exacerbated his pain. Petitioner also reported non-radiating, burning pain in
his right foot with allodynia that limited his ability to walk for distances. Dr. Lubenow noted
Petitioner had recent exacerbation of schizophrenia after not taking antipsychotics for several
days after the prescription ran out leading him to experience excessive paranoia that impeded
him from taking his other medications which caused a worsening of his pain symptoms. The
episode required hospitalization, and Petitioner was living with his parents temporarily for
assistance with medication management and administration. Dr. Lubenow noted his pain had
been well controlled on Oxycontin after switching from MS Contin at the last visit. He ran out
of Oxycontin prescription two days prior and was prescribed clonidine patch with minimal relief.
Dr. Lubenow noted Petitioner was scheduled for IT pump trial October 13, 2015 which
would be postponed until further evaluation given Petitioner’s continued tobacco use. The
examination and assessment were the same. Dr. Lubenow continued medications and added
Medrol Dosepak for his worsening hand symptoms. Dr. Lubenow noted, “Encouraged smoking
cessation, patient informed that he will not be candidate for 1T pump trial until symptoms better
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controlled and he stops smoking. If symptoms persist or worsen and patient can stop smoking he
will be a candidate for IT pump trial.” PX2,

On October 21, 2015, Dr. Lubenow evaluated Petitioner who reported the spinal cord
stimulator was not holding a charge very well and requested a new battery. Dr. Lubenow noted
Petitioner’s use of Oxycontin and his request to return to MS Contin. Petitioner reported less
tobacco use, currently smoking two packs over the last month. A Medtronic representative
reprogrammed the stimulator to better capture his arms. Dr. Lubenow noted Petitioner was
reaching the end of life for the battery and currently he had symptoms in both arms and both
legs. Dr. Lubenow opined, “In an effort to give him optimal pain relief [ recommend he proceed
with an SCS revision and replace his current leads with two new 1X8 electrodes connected to a
MRI compatible IPG.” Dr. Lubenow noted when Petitioner stopped smoking, he would discuss
the IT pump trial. He placed Petitioner back on MS Contin. PX2.

On November 25, 2015, Dr. Lubenow evaluated Petitioner and noted “He states that he
turned off his SCS this month because it was making his CRPS symptoms worse.” Petitioner
complained of horrible pain in the left arm. Petitioner reported he ceased smoking and using a
nicotine patch. The examination and assessment were the same, and medications were
prescribed. Dr. Lubenow scheduled the replacement of the IPG battery and leads with placement
of cervical and lumbar leads for coverage of the feet for December 14, 2015. The IT pain pump
was discussed and was placed on hold until Petitioner stopped smoking. PX2.

On January 14, 2016, Dr. Lubenow evaluated Petitioner who complained of bilateral
hand and feet pain, bilateral leg pain worse on right and body pain. Petitioner reported his pain
levels remained static with it waxing and waning. The examination and assessment were the
same. The stimulator was reprogrammed to capture the arms better. Dr. Lubenow noted he was
awaiting approval for ITP implant. PX2.

On March 2, 2016, Dr. Lubnow evaluated Petitioner who complained of neck pain,
bilateral upper extremity pain, low back pain, bilateral lower extremity pain and pain in his right
hand and foot. He reported the pain medications helped but felt his pain was worse. Dr.
Lubenow noted the spinal cord stimulator was placed in 2007 and the expected battery life
extended to September 2016. Dr. Lubnow noted Petitioner’s severe arm symptoms of burning,
aching, tingling, numbness and pain as well as aggravating factors of cold weather and
showering. Dr. Lubenow recommended a narcotic weaning program to transition to Sub Oxone

from Morphine. Dr. Lubenow recommended the spinal cord stimulator battery be replaced.
PX2.

On June 8, 2016, Dr. Lubenow evaluated Petitioner who complained of bilateral hand and
forearm pain, left greater than right, lateral right forearm hyperalgesia and left forearm
hyperalgesia which wrapped around. Petitioner reported he turned off his spinal cord stimulator
on June 4" because he felt sick to his stomach and turned it back on June 6, 2016. His
examination was the same. Dr. Lubenow noted that Petitioner met “Budapest Criteria” for CRPS
of both upper extremities. He also noted Petitioner needed a SCS battery exchange as soon as
possible. PX2.
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On September 15, 2016, Dr. Lubenow evaluated Petitioner and noted “Pt states his SCS
device “shut off” two days-ago and since then he has had exacerbation of his pain in his upper
extremities.” Petitioner reported cold type sensation in his body with burning type pain in his
forearms as well as shooting pain from his fingers to his elbows, right greater than left.
Petitioner reported that with the spinal cord stimulator his pain level was 6/10, but since the
device ceased working, his pain escalated to 8/10. A Medtronic representative confirmed the
battery failed, and the workers’ compensation insurer had denied replacement. Dr. Lubenow
opined a new battery replacement was necessary immediately and continued medications. Dr.
Lubenow noted the same as above on October 19, 2016 and refilled Petitioner’s medications.
PX2.

On December 15, 2016, Dr. Lubenow noted Petitioner met the Budapest Criteria for
CRPS of both upper extremities and continued medications. On February 1, 2017, Dr. Young of
the Rush Pain Center evaluated Petitioner who reported continued pain in both arms, but his
symptoms were better on his current regimen. Dr. Young continued medications.
On March 22, 2017 DR. Lubenow evaluated Petitioner for complaints of neck pain and back
pain. Petitioner reported his medication regimen reduced those pains by 70%. Dr. Lubenow
noted Petitioner underwent a lumbar spine MRI on January13, 2017. He continued medications.
PX2.

In his evidence deposition given on March 8, 2017, Dr. Lubenow testified he is an
anesthesiologist with board certification in pain medicine. Dr. Lubenow testified regarding his
participation in a task force convened by the International Association for the Study of Pain in
Budapest with a mandate to devise new diagnostic criteria for the disease of CRPS. PX3, p. 6-7.
Dr. Lubenow testified Dr. Candido was not a participant in the task force with no involvement in
the creation of these Budapest criteria. PX3, p. 8. Following the conference and its
recommendations, a randomized control study was conducted at centers throughout the world,
one or which was Dr. Lubenow’s center. The results of that study bore out the recommendations
from the conference that utilizing the Budapest criteria is the most accurate way to diagnosis
CRPS. PX3, p. 9. Dr. Lubenow testified he knows Dr. Candido, and in his opinion, Dr. Candido
does not possess the same expertise in diagnosing CRPS. PX3,p. 11.

Dr. Lubenow testified regard his treatment of Petitioner which began as an independent
medical evaluation physician requested by Cincinnati Insurance. PX3, p. 12. Dr. Lubenow
testified the spinal cord stimulator provided significant partial improvement of Petitioner’s
symptoms. PX3, p. 12. Dr. Lubenow opined it is medically necessary to replace the battery for
the spinal cord stimulator and explained the device mutes out or dampens down or diminishes
the flow of pain impulses before they reach the brain. PX3, p. 13. Dr. Lubenow testified
throughout the course of his treatment of Petitioner, the spinal cord stimulator has been an
effective means of treating his CRPS, PX3, p. 14.

Dr. Lubenow testified Dr. Candido did not have a full and complete understanding of
Petitioner’s history as he omitted some of his medications. PX3, p. 19. In his January 12, 2016
report, Dr. Candido opined all symptoms of a CRPS for Petitioner had resolved; Dr. Lubenow
disagreed with that opinion. /d. Dr. Lubenow believed Petitioner meets the Budapest criteria.
PX3, p. 20. Dr. Lubenow believed Petitioner has significant physical examination findings to
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warrant a diagnosis of CRPS. /d. Dr. Lubenow opined Dr. Candido has a history of
misunderstanding and misapplying the Budapest criteria. /d. During Dr. Candido’s evaluation
photographs were taken which Dr. Lubenow reviewed which he felt supported the diagnosis of
CRPS. PX3, p. 22. Additionally, Dr. Lubenow took issue in the manner Dr. Candido performed
the evaluation as well the positioning of Petitioner’s hands when taking the photographs. PX3,
p. 23-24.

Dr. Lubenow testified he personally examined Petitioner on March 22, 2017 and
performed range of motion testing. PX3, p. 25. Abduction of the right shoulder was limited to
140 degrees and forward elevation was limited to 150 degrees, which was not normal. /d. Dr.
Candido either did not measure that or did not measure it accurately if his numbers are
substantially different. /d. Petitioner lacked 15 degrees of full extension of the elbow and
normal flexion; wrist flexion was 35 degrees and wrist extension 40 degrees; the left upper
extremity was similar, other than the degree of wrist extension was somewhat greater, 55 degrees
in the right and 40 degrees in the left. PX3, p. 26. Petitioner was unable to extend his fingers
past negative 25 degrees at the interphalangeal joints which Dr. Candido did not measure during
his evaluation of Petitioner. /d. Petitioner also presented with allodynia and swelling of the left
upper extremity. Jd.

Dr. Lubenow testified when the spinal cord stimulator ceased working due to the
battery’s failure, he increased some of Petitioner’s opioid medications. PX3, p. 27. Dr.
Lubenow opined Petitioner continues to suffer from CRPS. PX3, p. 29-30. Dr. Lubenow opined
replacement of the spinal cord stimulator’s battery is reasonable and necessary. PX3, p. 30. The
battery has failed and Petitioner needs a replacement. Id. Dr. Lubenow opined the medications
he prescribed are reasonable and necessary. PX3, p. 30-31. Dr. Lubenow opined Petitioner is
dependent on opioids. PX3, p. 31. Dr. Lubenow opined if Petitioner were to cease smoking he
would be a candidate for an IT pain pump. PX3, p. 32. Dr. Lubenow disagreed with Dr.
Candido that the spinal cord stimulator could be removed without changing Petitioner’s
condition as Petitioner has received improvement from the stimulator. PX3, p. 33. Dr. Lubenow
disagreed with Dr. Candido’s opinion that Petitioner’s current condition is either related to a
central pain syndrome or a psychiatric condition. /4. Dr. Lubenow opined central pain
syndrome is a wastebasket diagnosis. PX3, p. 34. He acknowledged Petitioner does have
depression and anxiety. /d. Petitioner’s pain symptoms wax and wane and that could also be in
part an explanation for Dr. Candido’s observations. PX3, p. 35. Dr. Lubenow believed Dr.
Candido conducted Petitioner’s examination inaccurately. /d.

On cross-examination, Dr. Lubenow testified Dr. Candido was not asked to participate in
the Budapest meeting. PX3, p. 36-37. Dr. Young, Dr. Lubenow’s colleague, authored the
February 1, 2017 office note, so Dr. Lubenow was not sure what Dr. Young meant by saying
Petitioner’s symptoms are better on his current regimen. PX3, p. 37-38. Dr. Lubenow evaluated
Petitioner on December 15, 2016, and his office notes are the most accurate to understand
Petitioner’s condition. PX3, p. 39. Dr. Lubenow’s December 15, 2016 findings are essentially
the same as his October 19, 2016 findings, which are the same as the June 8, 2016 findings.
PX3, p. 42. The findings of April 28, 2015 seem to be essentially the same as the findings in
December 2016. Px3, p. 46. Dr. Lubenow testified it is possible due to the characteristic CRPS
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symptoms of waxing and waning could explain the lack of symptoms at the time of Dr.
Candido’s independent medical evaluation. PX3, p. 46-47.

On re-direct examination, Dr. Lubenow testified the October 2016 visit was just a couple
days after the spinal cord stimulator’s battery failed, so an abrupt worsening of symptoms might
not appear and the worsening of physical examination findings may take a much longer time
frame. PX3, p. 48. Dr. Lubenow opined the continued use of medication can help offset for a
shortened period the failure of the spinal cord stimulator. Px3, p. 49.

Petitioner submitted medical bills from his entire treatment with Dr. Lubenow from
February 27, 2002 through February 1, 2017 and these were admitted into evidence as PX4.
The Commission notes for purposes of this §8(a) Petition, the relevant period for these medical
bills is from April 15, 2015 through February 1, 2017. There is a date of service listed as March
22,2017, but there are no charges listed for this date. From April 15, 2015 through February 1,
2017, total charges equal $6,329.00 with insurance payments of $1,948.72 and insurance write-
off adjustments of $3,143.28. Therefore, the balance due is $1,237.00.

Petitioner submitted a printout from the Illinois Department of Healthcare & Family
Services which evidences payment for prescription medications from the department to Bond
Drug Company of Illinois. This was admitted into evidence as PX5. The Commission notes for
purposes of this §8(a) Petition, the relevant period for these prescription medications is from
April 15,2015 through March 22, 2017, the period Petitioner treated with Dr. Lubenow. The
last payment was made on February 25, 2017. The total amount of payments equals $1,793.36.

Petitioner submitted printouts from Walgreens Pharmacy, and these were admitted into
evidence as PX6. The Commission notes for purposes of this §8(a) Petition, the relevant period
for these prescription medications is from April 15, 2015 through March 22, 2017, the period
Petitioner treated with Dr. Lubenow. The exhibit evidences the charges for prescription
medications were submitted to either Cincinnati Insurance, Health Alliance, ILMED or
Medicaid. The entries only indicate the quantity of the medication dispensed and the amount
insurance saved Petitioner. For the relevant period, the following were the only charges to
Petitioner, which indicate he paid cash: April 16, 2015 for $6.94; February 26, 2016 for $11.89;
July 21, 2016 for $12.99; August 22, 2016 for $6.94 and January 21, 2017 for $29.99. The total
paid by Petitioner is $68.75.

C. Kenneth Candido. M.D.

On January 12, 2016 at Respondent’s request, Dr. Candido evaluated Petitioner pursuant
§12 of the Act. In his report of that date (RX1), Dr. Candido reviewed and noted the medical
records from February 27, 2002 to date. Dr. Candido obtained a history from Petitioner who
rated his pain generally at rest 2-4/10 in the right arm/elbow and up to 8-9/10 with increased
activity and his current pain at 7/10. Petitioner reported pain in both hands and feet, the right
generally worse. Dr. Candido found Petitioner’s neck was stiff and constantly flexed/drooped
which Petitioner attributed to the leads which his doctor wanted to replace. On examination of
the upper extremities, Dr. Candido found a well healed surgical scar on right elbow; no color
changes between right and left sides; no sweating abnormality; no atrophy; no temperature
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disparities between left and right sides; no tactile allodynia and no hyperalgesia to deep digital
pressure in either arm; symmetrical range of motion; no tremor and no trophic signs. Dr.
Candido opined from an objective perspective, there existed no signs of RSD or CRPS present.
On motor examination, there was no observed reduction in range of motion of bilateral
shoulders, including elevation to 180 degrees, extension to 45 degrees, abduction to 180 degrees,
external rotation 45 degrees; no bilateral weakness of the biceps, triceps and deltoid, all 5/5; no
weakness of the bracioradialis or for wrist flexion bilaterally. On sensory examination, there was
diffuse hypoesthesia within the right extremity, most prominent in C5-C6; glove hypoesthesia’s;
on the left, sensation was intact in dermatomes C4-T1. Nerves were tested bilaterally for radial,
ulnar and median nerves and there was no hypoesthesia, no hyperalgesia and no allodynia. Dr.
Candido noted temperature measurements of both arms. Lower extremities nerves were tested
and had the same nerve results as above.

Dr. Candido noted Petitioner apparently had a diagnosis of CRPS and opined, “That
condition has resolved. He has zero objective criteria to support CRPS.” Dr. Candido
diagnosed: a) Chronic pain syndrome, unspecified; b) Opioid dependence; ¢) Nicotine
dependence; d) CRPS, resolved; e) left hip pain. Dr. Candido opined Petitioner’s treatment
appeared to have been reasonable and necessary. Dr. Candido opined an intrathecal (IT) pain
pump would be considered reasonable and necessary if there was a pain condition being treated
which could be causally linked to the May 8, 2000 work accident. Dr. Candido opined the use of
an IT pump in the present case would not be consistent with treatment of such a condition; rather
it would be used because Petitioner is opioid dependent, using 270 mg Morphine per day. An IT
pump would be an attempt to reduce his daily oral consumption of Morphine. “However, since
the CRPS is of historical interest only, and since it presently has no objective basis as an ongoing
medical condition in the Claimant, then an IT pump would not be a reasonable treatment based
upon the work related accident.” Dr. Candido opined it is just as reasonable, if not more so, to
wean Petitioner off the opioids, replace opioids using a multi-modal analgesic regimen and insist
he undergo a smoking cessation program. RX1.

Dr. Candido opined the spinal cord stimulator could be removed/explanted without
changing the clinical condition of Petitioner as there were no objective findings of CRPS. Dr.
Candido noted Petitioner was using Morphine and Lyrica for pain and Baclofen for spasticity
although he did not identify any spasticity, therefore, he found no rationale for ongoing use of
the medication. Dr. Candido opined 270 mg/day of Morphine is excessive for Petitioner’s
present condition and recommended he be weaned from the medication accordingly. Dr.
Candido found no causal relationship between depression or anxiety and the work injury. Dr.
Candido opined Petitioner can work a light duty job. RX1.

On May 15, 2016, Dr. Candido authored an addendum report in response to a letter
received from Respondent’s attorney dated April 4, 2016. Dr. Candido reviewed Dr. Lubenow’s
office notes from March 2, 2016 and disagreed with Dr. Lubenow’s findings of hand allodynia,
molting, swelling and edema of the left upper extremity. Dr. Candido noted Petitioner presented
with no evidence of any such findings Dr. Lubenow had noted. Dr. Candido opined
Dr. Lubenow’s examination of March 2, 2016 was unrecognizable to him as being related to
Petitioner and suspected one of Dr. Lubenow’s residents preformed the examination. Dr,
Candido noted his independent medical evaluation photographs and opined it is not logical or
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medically possible to examine those images, and then to claim that Petitioner has any color
changes, edema or pain to light touch in the upper extremities. Dr. Candido would not change
his opinions.

In his evidence deposition given on November 1, 2016 deposition, Dr. Candido testified
he is board certified in anesthesiology with a subspecialty in pain medicine. Dr. Candido recited
from the above-referenced reports. Dr. Candido testified as to allodynia which does not occur
without the subjective component of a report of pain to light touch. RX3, p. 12. Dr. Candido
testified every pain report is always a subjective reporting. RX3, p. 13. Dr. Candido testified
during his evaluation of Petitioner on January 12, 2016, Petitioner reported the spinal cord
stimulator was functioning. RX3, p.16. Dr. Candido testified he performed a through physical
examination of Petitioner after which he diagnosed chronic pain syndrome. RX3, p. 20-25. Dr.
Candido opinioned Petitioner was in no need of opioids/narcotics and should be weaned from the
same. RX3, p. 26. Dr. Candido felt Petitioner’s CRPS was resolved and his symptoms did not
qualify under the Budapest criterial. RX3, p. 27-29.

Dr. Candido testified Petitioner suffered from continuing pain which was
disproportionate to the original injury, but of the subjective criteria, Petitioner exhibit only one of
four- temperature, asymmetry with skin color changes and felt the other seven of eight categories
were totally absent, RX3, p. 29. Dr. Candido opined Petitioner needed no further treatment for
CRPS including the IT pain pump. /d. Dr. Candido opined as far as Petitioner’s work-related
injury, he was fully recovered. RX3, p. 39-40.

On cross-examination, Dr. Candido testified the dynamometer used during the
independent medical evaluation appeared to be legitimate. RX3, p. 40. Dr. Candido believed
Petitioner provided an effort during testing. RX3, p. 42. Petitioner’s right hand was 35% to
40% less grip strength than his left hand. RX3, p. 43. Dr. Candido opined Petitioner was at
maximum medical improvement. /d. Dr. Candido testified the photographs he took during the
evaluation are not refutable. Dr. Candido had no explanation as to why there existed a
discrepancy between his findings and those of Dr. Lubenow. RX3, p. 50.

CONCLUSIONS OF LAW

§8(a) Petition

“Under the provisions of section 8(a) of the Act, an employer is required to pay for all
necessary medical, surgical, and hospital services that are reasonably required to cure or relieve
the effects of an accidental injury sustained by an employee and arising out of and in the course
of her employment. 820 ILCS 305/8(a) (West 1998).” Second Judicial District Elnmhurst
Memorial Hospital v. The Industrial Commission, 323 Ill. App. 3d 758, 764 (2001). “[A]n
employee is entitled to recover only those medical expenses which are reasonable and causally
related to an industrial accident.” Zarley v. The Industrial Commission, 84 111. 2d 380, 389
(1981).

Following the decision rendered on March 30, 2015, Petitioner continued to treat with Dr.
Lubenow. Dr. Lubenow’s records evidence continuous treatment for right upper extremity
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Complex Regional Pain Syndrome (CRPS) as well as subjective and objective signs of the
condition. The Commission finds Dr. Lubenow’s opinions are more persuasive than those of Dr.
Candido as Dr. Lubenow was part of the group that developed the Budapest Criteria, and further
Dr. Lubenow has been Petitioner’s treating physician for many years. Both physicians relied on
the same Budapest Criteria in diagnosing Petitioner’s condition but arrived at different
conclusions. The Commission notes when Dr. Candido evaluated Petitioner on January 12,
2016, Petitioner’s spinal cord stimulator was functioning which would explain Petitioner’s
apparent lack of symptoms on that date. Further Dr. Lubenow explained symptoms of CRPS
could wax and wane. Additionally, Dr. Lubenow took issue with the manner Dr. Lubenow
performed the physical evaluation of Petitioner as well as the photographs. Lastly Dr. Lubenow
opinioned since the failure of the spinal cord stimulator, Petitioner presented with symptoms
consistent with CRPS which were increasing due to the stimulator’s failure. Accordingly, the
Commission affords greater weight to the opinions of Dr. Lubenow and finds based on Dr.
Lubenow’s records and his testimony, Petitioner’s treatment was causally related, reasonable and
necessary.

The Commission awards Petitioner $1,237.00 for medical expenses for his treatment with
Dr. Lubenow from April 15, 2015 through February 1, 2017. PX4. The Commission awards
Petitioner $68.75 as reimbursement for his payment for prescription medications to Walgreens
Pharmacy from April 15, 2015 through March 22, 2017. PX6. The Commission orders
Respondent to reimburse the Illinois Department of Healthcare & Family Services in the amount
of $1,826.83 for payment for prescription medications from April 15, 2015 through March 22,
2017. PX5. The Commission finds Petitioner is entitled to prospective medical care consisting
of the spinal cord stimulator battery replacement and necessary medications and orders
Respondent to pay for same as well as ongoing medical expenses attendant to the same. The
Commission denies Petitioner’s request for the IT pain pump given his inability to quit smoking.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition
pursuant to §8(a) of the Act is hereby granted to the extent of awarding payment for prescribed
medications, medical expenses and replacement of the spinal cord stimulator battery, but
Petitioner’s request for an IT pain pump is hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the
sum of $1,305.75 for reasonable, necessary and related medical expenses under §8(a) of the Act,
subject to the Medical Fee Schedule pursuant to §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the
sum of $1,826.83 to the Illinois Department of Healthcare & Family Services for prescription
medication expenses under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to
prospective medical care and Respondent shall pay for spinal cord stimulator battery replacement
prescribed by Dr. Lubenow and associated medical expenses prospectively.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.



01 WC 46145 ﬂ'?IFyCC(}Gls

Page 12

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $3,200.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: 0CT 2-20%7
LEC/maw \3. “'EL\G-[&U\ Cﬂﬂ’ddm_
008/02/17 L. Ellzabeth Coppoletti

Jgs%ﬁa D. Luskin /

Charles J. gﬁén dt
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STATE OF ILLINOIS ) IE Affirm and adopt (no changes) |:' Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ROCK ) D Reverse I:' Second Injury Fund (§8(e)18)
ISLAND D PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Rodney West,
Petitioner,
Vs, NO: 14WC 5913

NAPA 3:;;:;:;5] t[.)/br’a L & L of Ster, 1 7 I W C C 0 6 l 7

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b), having been filed by

the Petitioner, herein

and notice given to all parties, the Commission, after considering the issues of accident, medical

expenses and temporary total disability, and being advised of the facts

and law, affirms and

adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed May 2, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for rewew in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in C1rcu1t Court.

patep:  OCT 2- 207 g] / H&WN’{,

MJB/bm Mlchae‘ J. Brennan/

0-9/18/17
052

[

Kevin W. Lamborn

Loy

Thomas J. Tyrrell

/




. X ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

Case# 14WC005913

WEST, RODNEY
Employee/Petitioner

NAPA AUTO PARTS D/B/A L & L OF STERLING
L TARISUIB/IAL & L OF STERLING

Employer/Respondent

17IWCCO617y

On 5/2/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.40% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

4342 REHN & SKINNER LLC
JOHN REHN

5 E SIMMONS ST
GALESBURG, IL 51401

0264 HEYL ROYSTER VOELKER & ALLEN
CRAIG S YOUNG

300 HAMILTON BLVD PO BOX 65199
FEORIA, IL 61602



STATEOF [LLINOLS ) D Injured Workers' Benefit Fund 4(d))
: L5 [ Rate Adjustment Fund (§8(z))
COUNTY OF ROCK ISLAND ) [ ] Second Injury Fund (§8(¢)15)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

19(b)
RODNEY WEST, Case # 14 WC 005913
Employee/Petitioner
v, Consolidated cases: n/a

NAPA AUTO PARTS D/B/A L & L OF STERLING
=l QI IARIODIBAL &L OF STERLING

Marautor 17¢1wCCoo1y
ed to each

An Adpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mail

party. The matter was heard by the Honorable Maria S. Bocancgra, Arbitrator of the Commission, in the city
of Rock Island, Illinois, on March 2,2016. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

'Z Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

Iz Is Petitioner entitled to any prospective medical care?

% What temporary benefits are in dispute?
(] TPD [] Maintenance X TTD

M. D Should penalties or fees be imposed upon Respendent?
N. I:’ Is Respondent due any credit?

0. Other Approval of Prospective Medical Treatment

~FrEmommyuow

~

{CArbDecl9(L) 210 100 1. Randelph Strect #8-200 Chicago, IL 60601 312814-6611  Toll-frec 866.352-3033  1Wob sire: www.inee.il gov
Downstate offices: Coflinsville 618/346-3450  Peorig 3096713019 Rockford 815/987-7292  Springfield 217/785-7084



FINDINGS 17EWCC@617

On the date of accident 12/28/2013, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

In the year preceding the injury, Petitioner earned $42,374.81 the average weekly wage was $814.90.

On the date of accident, Petitioner was 36 years of age, married with 2 dependent children.

Respondent shall be given a credit of $0 or TTD. Having found Petitioner failed to prove his accident arose out
of his employment with Respondent, all other remaining issues are hereby considered moot.

ORDER

Petitioner failed to prove his accident arose out of his employment with Respondent. All other claim for
compensation is hereby denied.

In no instance shatl this award be a bar to subsequent hearing and determination of an additional amount of medical benefits or
compensation for a temporary or permanent disability, 1f any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of

Arbitrator shall acerue from the date listed below to the day before the date of payment; hawever, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

7

5-2-2016
Signature of Arbitrator Date

IC ArbDec19(b)

MAY 2 - 2016

T2



_ BACKGROUND 6 1 7
Rodney West filed an application for adjustment of claim allgz ilri%g al@m&t@f and 1 the

course of his employment against Napa Auto Parts d/b/l as LNL of Sterling Inc. occurring on 12/28/13. Rxl.
The claim was assigned case number 14 WC 5913, The parties presented for arbitration in Rock Island Illinois
on 3/2/16. Ax1. At that time, the parties agreed to proceed to arbitration before Arbitrator Maria Bocanegra
who was then covering for Arbitrator Pulia. The following is a recitation of the facts adduced at trial.

FINDINGS OF FACT

Rodney West (“Petitioner”) testified that he began employment as a store manager at the NAPA store in
Galesburg in February 2012. The Galesburg NAPA store does business under the name L & L of Sterling
("Respondent”). Respondent is in the business of providing automobile parts. Respondent sells automotive
parts including windshield wiper blades. Petitioner’s duties included managing the day to day operations,
taking care of customers and helping to install wiper blades.

Petitioner testified that he began work for Respondent around 7 am on the morning of 12/28/13. He said
he felt fine that morning when he went to work. Later that morning, he sold wiper blades to a customer at
Respondent’s place of business. A record dated 12/28/13 shows that a 9:24 am, two wiper blades were sold by
Petitioner to a customer for a 2003 Honda Accord. Px3, Rx6. Petitioner testified that after selling the blades,
he went to the customer’s car and installed the wiper blades. While installing the wiper blade he twisted and
lited his body and he felt a pop in his low back and a shooting pain down the left leg. He finished installing the
last wiper, went back to into the store and finished work. He said he had difficulty moving around, that it was
very hard to walk and could not put a lot of pressure on the left leg.

Petitioner admitted he had previously purchased his own personal wiper blades at Respondent’s place of
business for his wife’s truck. A business record confirms that on 12/16/13, Petitioner sold himself two wiper
blades. Px20, Rx6. He said he installed them the same day he purchased them on Respondent’s site. Petitioner
testified he told Tim Donahue via phone that he had injured his back installing a wiper blade on a car.

Petitioner admitted he did not tell Donahue he hurt his back at work putting on blades.

Petitioner worked until 4:00 pm that day and then drove home. Petitioner later completed his own
Ilinois form 45 and he dated it 12/28/13. Px4, Rx2. Petitioner wrote that he injured his back while installing
wiper blades on a customer car. Specifically, he wrote that I "laid the empty package down and turned to install
the wiper blades.” He continued writing that he injured his back when he turned his back popped and shot pain
down his left leg.

Petitioner said he called Dr. Phillips and saw him on an emergency basis. Px6:1, line 92. He was driven
by his wife. Records show that on 12/28/13, Dr. Phillips saw Petitioner. Px16. The doctor wrote the following
regarding Petitioner’s subjective complaints: “Rod was leaning over the hood of a car leaning forward putting
wiper blades on a customers [sic] car and turned wrong and felt a pop or twinge in the lower back and pain shot
into the left leg.” The doctor noted Petitioner injured himself at work but did not want to seek worker’s
compensation. The doctor felt testing was indicative of disc protrusion or prolapse. Petitioner testified that
prior to the incident in question, he had some prior back treatment in the form of adjustments and maintenance.
He said he did not previously have shooting pain down the leg into the foot.

On 12/29/13, Petitioner presented to Galesburg Cottage Hospital emergency room. Px!l, Rx8. Chief
complaint listed hip pain without known injury. Initial assessment noted Petitioner reported putting wipers on
the day before and that he turned the wrong way and began having pain to his hip. Petitioner admitted to a prior
history of back problems but denied having any back pain at that time. He denied numbness or tingling in the
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legs. /d. at 318. Petitioner was prescribed Norco and NeurontitiPEZOIr %s @eﬁ[@ f ﬁrliof‘ days.

Diagnosis was acute sciatica. [d. at 315. Petitioner testified he was instructed to follow up with his primary
doctor, Dr. Sloan.

Treatment — 2014 "

On 1/2/14, Petitioner saw Dr. Sioan and related he was changing wiper blades and twisted a certain way
which had worsened his chronic back pain. Px14. Dr. Sloan described it as an acute exacerbation of what he
though was chronic back pain. The doctor wrote that Petitioncr related that “since October on he is having pain
on the left side going down to about the level of the knee.” With this episode, it went passively down to the
foot. Petitioner rated pain a 10 out of 10 in intensity and indicated the pain went down into his foot with the
episode on 12/28 and that he had pain into his foot ever since the date of injury. An MRI was ordered. Px14,
Rx4B. On 1/6/14, Petitioner saw Dr. Carrier for a chief complaint of lower back pain radiating down the left
leg present for “10 days.” Px9:111, 173, 185. The doctor diagnosed lumbar radiculopathy. The plan was for
an MRI and physical therapy.

On 1/7/14, Petitioner presented to Cottage Rehabilitation & Sports Medicine for physical therapy.
Px9:155. The history listed was that Petitioner “was turning to lean down to put on wiper bladcs when he felt a
pain in his leg and back.” Px9, Px10.

Petitioner testified that because of the insurance approval issues, he contacted Mike Eberley (“Eberley”)
who was the health insurance salesman for Respondent. On 1/8/14, Petitioner e-mailed Eberley stating he
injured his back on 12/28/13 while “putting on a set of wiper blades.”

On 1/10/14, lumbar spine MRI showed a large extruded disc fragment on the left-side of L4-5 causing
mass effect on the thecal sac as well as on the left side L5 nerve root. Px8:76, Px11:311-12. Petitioner was
referred to Midwest Orthopaedic Center by Dr. Carrier.

On 1/22/14, Petitioner was evaluated by Dr. Mulconrey’s physician assistant at Midwest Orthopaedic.
Petitioner noted on the intake form that the problem started when he “twisted while applying windshield
wipers.” Px13:925. The new patient form noted Petitioner had leg pain and numbness present since 12/28/13.
He arrived seated in a wheelchair and said that he had sustained an injury when changing a windshield wiper
blade “on his car” resulting in an acute onset of leg and back pain. The pain was mostly in the left leg in the
buttocks, tront of the thigh, leg, calf and foot. The MRI was reviewed and the plan was for surgery. On
1/24/14, Petitioner underwent and Dr. Mulconrey performed a left hemi laminectomy and partial facetectomy
and foraminotomy at L4-5. Px7, Px13:901, Px17.

On 2/10/14, Petitioner followed up and related that his left leg pain had resolved almost immediately
after surgery. He remained off work. On 3/12/14, Petitioner advised Dr. Mulconrey that he was doing well and
ready to return to light duty work. Px13:876. The plan was for physical therapy, light duty work of no more
than 10 pounds and follow up.

On 3/21/14, Petitioner presented to Cottage Rehabilitation and Sports Medicine for initial physical
therapy evaluation following his first lumbar surgery. Bx10. The history listed was that Petitioner was
installing wiper blades when he “turned” and heard a pop in the back and pain in the low back and down the lett
lower extremity. Petitioner underwent additional physical therapy on 3/27/14. He reported increased pain and
declined to continue therapy until seen by his doctor.

Petitioner did not return to any doctor until 6/2/14, at which time he saw Dr. Mulconrey. Px13. At that
time, he related he was doing well and that his lower extremity radiculopathy had resolved. Objectively, he was

4



CCO0617

symmetric in regards to strength. Petitioner was released to return tclzrolg w‘ﬁ the 50-pound maximum lifting
restriction. Follow-up was scheduled at which time the doctor thought Petitioner would reach maximum
medical improvement. On 7/21/14, Dr. Mulconrey placed Petitioner at maximum medical improvement.

On 8/13/14, Petitioner contacted his doctor's office noting an onset two weeks prior of low back pain
and left leg falling asleep. He related no particular injury. On 8/18/14, Petitioner followed up with Dr.
Mulconrey. Px13:859. Petitioner related that he was doing well but began having more low back pain and
symptoms into the left leg. He felt the symptoms were almost identical to the pain he was experiencing
previous to this surgery. He has been having numbness into the left leg. He had no weakness in the legs. He
was having difficulty with changing positions. On exam, Petitioner was positive for straight leg raise on the
left.

On 9/18/14, repeat MRI showed recurrent disc herniation. Px8:80. Findings at L3-4 and L5-S1 were
unchanged from prior study. On 10/1/14, Petitioner followed up with Dr. Mulconrey. Px13. The doctor
reviewed the recent MRI and noted the recurrent disc herniation at L4-5. The plan was for epidural steroid
injections versus revision discectomy versus instrumented spinal fusion at L4-5. Petitioner elected to proceed
with spinal fusion.

Treatment - 2015

On 1/8/15, Petitioner underwent and Dr. Mulconrey performed a lumbar fission at L4-5. Px12:389-391,
Px13:812-812. Petitioner began occupational therapy. Px12. On 1/26/15, Petitioner followed up with Dr.
Mulconrey. His preoperative pain was resolved. He was having some mild pain in the hips. He was using
Oxycodone and Valium as prescribed. On exam, muscle groups were symmetric in regards to strength and
Homan’s testing was negative bilaterally. The plan was to continue medications, begin home therapy program,
follow-up and Petitioner was ordered off of work.

On 2/23/15, Petitioner followed up with Dr. Mulconrey. Px13. His preoperative pain was resolved. He
had some increased pain in the groin region although not severe. He was taking no medications. Petitioner
remained off work for the next 8 weeks. On 4/3/ 15, Petitioner returned to Dr. Mulconrey. Px13. He was offall
current medications and was taking Tylenol for pain relief. Petitioner noticed an increase in lateral thigh pain
and increasing lumbar based pain. Petitioner was concerned regarding his L5-S1 disc. On exam, he was
symmetric in regards to strength. X-rays confirmed instrumentation and fusion. The plan was for new MRI.
Petitioner was off work for the next 8 weeks. On 4/13/ 15, MRI the lumbar spine showed broad-based
protrusion along with facet arthropathy and posterior epidural lipomatosis resulting in mild central canal and
minimal foraminal narrowing in abutment of the dissenting left L4 nerve root at L3-4. Caudal to the fusion, at
L5-81 there was a shallow broad-based central protrusion without central canal stenosis, foraminal stenosis or
nerve root compression.

On 4/20/15, Dr. Mulconrey reviewed the MRI the lumbar spine dated 4/13/15 and noted degenerative
disc disease at L3-4, mild disc protrusion at L3-4, mild narrowing of the spinal canal, left greater than right.
Also noted was significant degeneration of the disc at L5-S1 and questionable annular fissure. Continued
conservative treatment was recommended.

On 6/1/15, Petitioner followed up with the doctor. He reported significant left lower extremity
radiculopathy. He had positive straight leg raise on the left lower extremity. Petitioner was noted to have
significant degenerative disc disease at L5-S1 along with mild annular bulge. The doctor noted that a recent
MRI of April 2015 showed significant annular fissure L5-S] along with increased loss of disk height thereby
increasing fissuring of the L5-$1 segment as well as mild central canal stenosis at L3-4. Assessment was status
post fusion, degenerative disc disease, annular fissure at L5-S1 and spinal stenosis at L3-4. They discussed the
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possibility of extending the fusion to include L3-S1 and a possible de@{?ﬁ:%&n@[@:l@@o@ '\is }7

ordered off work tor the next 8 weeks.

In June 2015, Dr. Mulconrey reviewed the recent lumbar CT scan. Px13:778-779. The doctor noted
instrumentation in appropriate position and there was evidence of fusion present. Petitioner had mild spinal
stenosis at L3-4, mild facet arthropathy on the left greater than the right and mild disc protrusions which were
partiaily calcified at L5-S1. The doctor noted the presence of kidney stones, which he recommended Petitioner
see his primary doctor for before proceeding with surgery. On7/ 14/15, Dr. Mulconrey’s nurse requested pre-
operative work up from Dr. Carrier for a proposed IPSF L5-81, TLIF L5-81 and decompression of L3-4 and
L5-S1. Px13:773.

On 7/27/15, Petitioner returned to Dr. Mulconrey. Px13:760. Petitioner was ready to proceed with the
proposed surgery. Petitioner continued to deal with bilateral lower extremity symptoms, left greater than right.
Petitioner continued to have significant degenerative disc disease at L3-S1 with spinal stenosis at L3-4. The
doctor discussed the possibility of decompression at L.3-4. The doctor noted that "due to his history of
decompression and the necessity to spinal fusion at L4-5, he would like to proceed with a fusion at the L3-4
segment as well."

On 8/6/15, Health Alliance Connect sent a letter of denial for the proposed lumbar surgery. Px13. The
reviewing doctor found that after review of medical records, x-rays and films, it was noted that Petitioner had
solid instrumented fusion of L4-5 with no motion on bending forward and backward. The MRI indicated
minimal disc bulges at L3-4 and L5-S1 and there was no spinal canal narrowing or compression or narrowing of
the openings of the spinal nerve roots. Further, leg symptoms did not include numbness, tingling, muscle pain
or weakness and there were no symptoms of narrowing of the spinal nerve passageways. The doctor concluded
there was no relationship or correlation between imaging results and clinical symptoms, no evidence of
infection, tumor or fracture. With evidence of solid fusion and no clinical signs or symptoms to suggest disease
above or below the L4-5 fusion, the medical need for a decompression fusion had not been established.
Approval was denied.

On 8/27/15, Dr. Mulconrey wrote a letter on behalf of Petitioner. Px13:751-752. The doctor explained
that Petitioner was status post lumbar compression at L4-5. He noted Petitioner had a recurrence of symptoms
and was progressed to instrumented spinal fusion at L4-5 in January 2015. Following surgery, Petitioner
initially did well but had an increase in symptoms in his lumbar based pain as well as the lower extremity. By
April 2015, Petitioner began experiencing pain in the lateral portion of the thigh. The pain progressed such that
by August 2015 Petitioner was experiencing bilateral lower extremity radiculopathy, left greater than right. The
doctor described radiculopathy as including numbness in the anterior portion of the thigh, the posterior portion
of the calf and bilateral feet. The doctor noted there was significant positive straight leg raise and neural tension
signs. His current recommendation was for decompression of L3-4 and L5-S1. Radiographic studies confirm
degenerative disc disease and loss of foraminal height at both L3-4 and L3-81. The doctor noted significant
facet arthropathy at L5-S1. Imaging in April 2015 again indicated central canal stenosis at L3-4 as well as
annular fissure at L5-S1. The doctor noted that the annular fissure at L5-S1 was present in the September 2014
MRI but had enlarged as of April 2015. Petitioner related to the doctor that he felt his symptoms were
refractory to conservative treatment in the past and was no longer interested further interventional pain
management.

On 9/21/15, Petitioner was evaluated by Benjamin Holman, PA-C, at Midwest Orthopaedic Center for
unrelated left knee pain. Px13:734-742. Petitioner gave a history of camping and injuring himself while using
a hatchet when splitting wood. Holman noted that “the weakness that he is having after this injury is worse than
he had for many radicular back issues.”
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_On 10/16/15, Health Alliance Connect issued its appeal decision, noting it was upholding it previous
denial of approval for the proposed decompression of L3-4 and L5-S1 and extension of fusion to L5-81.
Px13:729. The rationale given was medical appropriateness based on the documentation submitted, noting the
following:

“You have lower back and left leg pain, not otherwise described, after two lumbar operations at L4-3.
Radiographic studies show "abutment “of the left L4 nerve root at L3 Jor an otherwise minimal disc
protrusions and degenerative changes at L3-4 and L3-S1. Based on the supplied clinical documentation,
You have not had an adequate trial of conservative management. Additionally, there is no evidence of
lumbar instability, and there is no good correlation of your radiographic studies with your history and
physical examination. In fact, you have had no meaningful examination, and the only Jinding described
in the documentation submitted is a positive straight leg raise on the left side. As such, there is no
medical necessity for the fusion, based on the supplied documentation, as there is no reasonable rationale
Jor the recommended surgery. "

On 12/7/15, Petitioner contacted his doctor's office informing them that he had fallen twice once at
Walmart and once at home. Both times, his left leg buckled. Petitioner contacted wanting to know if he should
continue aquatic therapy. Petitioner felt relief in the water but pain when he got out.

Petitioner’s Prior Medical Treatment

Petitioner admitted to prior back treatment. Respondent admitted the prior medical records of Dr. Alan
Phillips. Rx7. Medical records dating back to 2007 confirm Petitioner treated occasionally and somewhat
sporadically for lower back pain. The following dates are noted: 1/30/07, 5/12/07, 9/28/08, 11/3/08, 12/6/08,
1/3/09, 1/26/09, 2/16/09, 3/2/09, 3/30/09, 6/ 1/09, 6/6/09, 9/14/09, 10/5/09, 10/19/09, 11/2/09. During and for
these dates of service, it appears Petitioner received treatment for low back pain thoracic pain and cervical pain.
These complaints were treated conservatively by way of manipulation, electrical muscle stimulation, moist heat,
ultrasound and soft tissue massage.

Records also show that, consistent with Dr. Phillips's testimony, on 6/4/10 Petitioner related
involvement in a semi accident occurring previously on 1/4/10. Petitioner related he was struck on the left side
of the pick-up truck by a semi. He complained of localized right sacroiliac and lower back tenderness with
stiffness and soreness. Objectively, palpation spasm and tenderness were noted from L4-S?2. In addition,
palpation, mild to moderate tenderness were observed on L3 through L6 facets. Diagnosis in relevant part was
lumbosacral neuritis or radiculitis and secondary diagnosis was lumbago with muscle spasm. Treatment was
the same as prior visits.

Petitioner returned several months later on 8/20/12 for aching back pain and moderate neck pain.
Lumbosacral neuritis or radiculitis is listed as one of the diagnoses. Petitioner again treated for the low back on
9/4/12 where again mild to moderate tenderness on palpation was observed at the L4 facet. Diagnosis was
sacral region with associated sacroiliac joint neuritis. Treatment remained conservative to in relevant part L4
and L5. Petitioner would again treat in a similar fashion for similar complaints on 9/18/12, 11/13/12 and
1/8/13. Pain about the right sacroiliac joint was noted. In February 2013, Petitioner again treated for the lower
back noting that symptoms were improved with standing and rest. Objectively, mild to moderate tenderness was
found in the sacroiliac joints bilaterally, the L5 facet bilaterally. Diagnosis and treatment were unchanged.
Petitioner return on 4/5/13 for localized lower back pain and right sacroiliac pain. Objectively, ranges of
motion were moderately restricted due to pain, palpation produced mild to moderate tenderness observed at the
L4 and L6 facets. On 5/3/13, Petitioner returned for hip, lower back and thoracic pain. Objectively, palpation
showed moderate tenderness was found at the L3 facet bilateraily. Diagnosis and treatment was unchanged.
On 7/3/13, Petitioner returned with complaints of low back pain, thoracic pain and cervical pain. Objectively,
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On 8/26/13, Petitioner returned for lumbar and sacral discomfort. Symptoms were aggravated by walking 2 d
standing and reduced by sitting. Subluxations with spasm, hypo mobility and point tenderness were found and
adjusted in relevant part at L4 and L5 and sacrum. On 104/13, Petitioner complained of lumbar pain. Multiple
subluxations with spasm, hypo mobility in and point tenderness were found in relevant part at L3. On 10/28/13, Petitioner
returned to Dr. Phillips complaining of neck pain only. On 12/20/13, Petitioner returned to Dr. Phillips complaining of
tightness in the lower back with mild tenderness in the lower back. He related that most of the pain is in the upper back
and neck. Objectively, multiple subluxations with spasm, hypo mobility and point tenderness were found and adjusted
at the relevant level of L3. Petitioner reported feeling better after treatment. It was determined that his
prognosis was good.

Petitioner testified that he feels the same as before the fusion. He still has pain down the leg, his foot
falls asleep and his lower back hurts. Regarding his back, Petitioner testified he has pain down the left leg,
lower back pain and left hip pain. He described his back pain as constant and that most days he rates it 4-5 out
of 10. To ease his back pain, he lays flat on his back. He testified to difficulty with sleep at night. He testified
he had no such prior symptoms and has had these symptoms since the date of accident. Petitioner confirmed he
has never received temporary total disability and that he is currently on work restrictions. He testified he
attempted to contact Donahue regarding work restrictions but did not get a call back. He said he found out in
May 2014 he was fired and received a COBRA letter. Petitioner testified he requested a Form 45 and waited to
do so because he was certain il was a supervisor’s responsibility to fill one out. Petitioner wishes to proceed
with surgery.

Testimony of John Brooks

John Brooks (“Brooks”) testified on behalf of Petitioner. Brooks was a delivery man and recalled 12/28
as a date he remembers well as it is the date of his daughter’s birthday. Brooks testified that on 12/28/13,
Petitioner began the work day and appeared to be his normal self and did not appear to be in pain or have
trouble walking and/or standing or sitting. Brooks remembered that on the morning ot 12/28, Petitioner went
outside to help a customer and when Petitioner returned inside, Petitioner told him he hurt his back outside. He
said Petitioner was having difficulty walking. Brooks said that prior to Petitioner helping that customer, he
appeared fine. He further testified Petitioner said he thought he did something but did not specify.

Testimony of Kim West

Kim West (“West) testified on behalf of Petitioner. She is Petitioner’s wife. West testified that while
she did not remember the specific dates she did remember a day that her husband came home from working and
he had significant back pain. She recalled they called his chiropractor and drove there. She recalled petitioner
had to lie on his belly in the back seat. She recalled the next day she took him to the emergency room. West
further testified that her husband did not have the back problems and/or pain or symptoms which he exhibited
on 12/28/13 before his injury.

Testimony of Tim Donahue

Tim Donahue (“Donahue”) testified on behalf of Respondent. He is Petitioner’s supervisor. Donahue
agreed manager duties included installing wiper blades. Donahue agreed that on 12/28/13 he called the store
and spoke to Petitioner. Donahue said Petitioner reported having back pain and that Petitioner had hurt his back
installing a wiper blade. Donahue did not ask if Petitioner hurt his back and work and Petitioner did not say.
where it occurred. Donahue further stated that on 12/29/13 petitioner called him to tell him he was in the
emergency room getting treated and would not be coming to work. According to Donahue, Petitioner did not
say how he injured his back and they did not discuss completing any administrative forms. Donahue said
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Petitioner was trained on how to complete those. Donahue testified h n overnight bag so that he

could cover Petitioner’s work.

Donahue said Rx8 was a documented encounter occurring on 12/31/13 where he contacted Petitioner on
and asked how he was feeling. He asked Petitioner to come to work for couple of hours to help out. He knew
Petitioner was not supposed to drive and he would send a driver to come pick him up and then take him home.
West then called Donahue and notified him that Petitioner would not be into work due too much pain. It appears
that the document continues but there is only one page submitted into evidence. Donahue testified he wrote
down the encounter because he wanted to remember it.

On 2/17/14 Donahue completed Ilinois Form 45. Rx3, Px5. Donahue wrote that Petitioner twisted his
back installing wiper blades. The address of the accident was listed as 883 West, Dayton in Galesburg Illinois
at approximately 7 AM. The date of the accident was written along with several question marks. Donahue
testified Jacobs directed him to complete the Form 45.

Testimony of Elizabeth Jane Jacobs

Jane Jacobs (“Jacobs™) testified on behalf of Respondent. She is the office manager. She said managers
were supposed to fill out the Form 45 when accidents occurred. To her knowiedge, such a policy was conveyed
to Petitioner. She stated that Petitioner was supposed to fill out the form 45 but directed Donahue to fill out the
form after receiving an email from Petitioner regarding workers’ compensation claims and benefits. Jacobs
testified that after she receives a Form 45, she makes sure it is filled out completely and forwards in onto their
workers’ compensation insurance carrier.

Jacobs testified that she and Petitioner spoke in January 2014 about group insurance issues involving
getting MRI approval. He called seeking assistance. Jacobs said he did not mention anything about a work
injury. Jacobs directed Petitioner to the agent for their group insurance, Mike Eberley. Jacobs also testified that
she received an email from Petitioner on 2/10/14 informing Jacobs that he had been hurt at work. Jacobs said
exhibit Rx4C was a copy of an email from Petitioner to Jacobs requesting papers related to worker's
compensation. He stated he injured himselfon 12/28 installing a wiper blade on a customer’s vehicle. She said
this was the first time she learned he was claiming a work injury. Jacobs said later received Petitioner’s
completed Form 45 after 2/17. Rx2. Jacobs identified Rx13 as FMLA paperwork she would have received. In
it, Petitioner’s doctor describes the Petitioners condition commenced on 12/28/13. It is faxed on 1/30/14 from
Midwest Orthopaedic. Jacobs also identified Petitioner’s wages and time card. She stated he was salaried.
Rx5, Rx12. The wages were faxed on 2/25/14 and the time card was generated on 12/29/13.

Testimony of Rod Tulin

Respondent aiso called Rod Tulin (“Tulin”) to testify. Tulin testified that when he first came to work on
12/28/13, Petitioner was in pain and that Petitioner told Tulin that he had injured his back changing wiper
blades at home. He said he observed this around 8 am. Tulin did not recall when it was in regards to the first
time he spoke to anyone about Petitioner appearing to be injured at the start of the work day. Tulin did admit
that his job involved making deliveries and that he would have gone out on a delivery and come back to the
NAPA store later in the day on the 28", Petiioner testified that he was not at the counter and would have been
in the back of the store when Tulin came to work that morning. On cross, Tulin said that Petitioner appeared
normal the day before 12/28.
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Mike Eberley (“Eberley”) testificd for Respondent. He is a friend of Breck Loos, Respondent's owner
and is also an insurance agent who sells insurance policies to Respondent. Eberley testified that in January
2014 he received a phone call from Petitioner and that Petiioner told Eberley that Petitioner hurt himself
changing a wiper blade while at home. Eberley did not have any notes from that conversation and did not make
any notes of the conversation. Eberley received a follow-up email from Petitioner. The follow-up email from
Petitioner related Petitioner injured himself changing wiper blades. Eberley admitted that he occasionally plays
golf with Breck Loos and would have dinncr on occasion with Breck Loos. Respondent exhibit 4B is a copy of
an email sent from Eberley to Don Lester. In the email Eberley has forwarded on to Lester a copy of Petitioners
summary of what had occurred. Eberley wrote Lester "Don it's your problem broker again! Can you please call
me regarding this after you had a chance to read it? [ would appreciate it. Thanks, Mike." Petitioner’s email to
Eberley is dated 1/8/14. Eberley's email to Lester is dated 1/8/14.

Evidence Deposition Testiniony of Dr. Phillips

On 8/28/14, the parties took the evidence deposition of Dr. Alan Phillips, DC. Px1. The doctor testified
that Petitioner related to him that he had been working that day and was leaning over the hood ofacarona
rainy day and was putting on new windshield wipers on a customer’s car. Petitioner turned wrong or while
being bent over or maybe twisted a little bit and actually felt a pop or a twinge in his lower back and he began
having radiating pain into the left leg. The doctor testified that Petitioner related the incident had occurred at
work in a parking lot. The doctor summarized treatment. The doctor testified that it was his opinion that
Petitioners injuries were related to an incident that occurred at work.

Under cross-examination, the doctor stated he has treated Petitioner on and off for about 7 years. The
doctor confirmed that in June 2010 Petitioner saw Dr. Phillips in reference to a semi accident. The doctor
confirmed the Petitioner received treatment for his back. The doctor agreed that Petitioner had a long-standing
history of back pain. The doctor further admitted that he treated Petitioner for pain complaints in the lower
back, upper back and neck on 12/20/13. The doctor admitted that following the 12/28/13 incident, he did not
review any MRIs of the lumbar spine or any X-rays of the lumbar spine. The doctor stated that his causation
opinion was based solely on what Petitioner reported to him. On redirect, the doctor clarified that the 12/20/13
visit did not have any indication of any complaints of pain shooting into the leg. The doctor said they were
more generic complaints about the back. Further sciatica was not a diagnosis on that date or in the two visits
prior to 12/20/13.

Evidence Deposition Testimony of Dr. Mulconrey

On 2/16/15, the parties took the evidence deposition of Dr. Daniel Mulconrey. Px2. The doctor
confirmed the Petitioner related that he was changing windshield wipers on a car and had an acute onset of back
pain shooting down the left leg. The doctor summarized pre and postoperative care for Petitioner’s first
surgery. On 7/21/14, the doctor placed Petitioner at maximum medical improvement.

The doctor confirmed that Petitioner returned in August 2014 reporting increasing pain. New MRI
showed recurrent disc herniation. Petitioner did not relate any specific incident as the origin of his recurrent
pain. Treatment options were discussed and petitioner elected to proceed with fusion surgery. Surgery was
completed January 2015. The doctor testified that up until that time, the last work restriction note that was
issued was back on 6/3/14. The doctor opined that the relationships between Petitioner’s two surgeries were
related to Petitioner’s history occurring 12/28/13.

10



The doctor believed that the mechanism of twisting while applying wiper blades or wingig w;p'erZ:

a car could cause a herniation identified during surgery of January 2014. Under cross examination, the doctor
admitted he did not have an opportunity to review any prior to the records from Petitioners other doctors. It was
his understanding the Petitioner had no prior back problems. Regarding Petitioner’s prior treatment with Dr.
Phillips before the alleged work accident, the doctor testified that if that low back pain also included left leg
pain then his causation opinion would potentially be impacted as those symptoms would be consistent with the
same symptoms that Petitioner reported to him on the date he was first evaluated. Regarding MRI findings, the
doctor testified that findings were unlikely to be degenerative in nature. The doctor felt it was more of an acute
finding rather than a chronic finding.

On 12/7/15, the parties to the supplemental evidence deposition of Dr. Daniel Mulconrey. Px2A.
The doctor testified that following fusion surgery, Petitioner began having increasing pain into the groin region.
A repeat MRI was done and treatment remained unchanged. Petitioner returned in June 2015 reporting low
back pain as well as pain into both legs now. Petitioner elected to proceed with revision fusion surgery by way
of fusion at L3-4 and L5 S1 with laminectomy of L3-4 and L5-S1. The doctor testified that it was his opinion
that Petitioner had underlying degenerative conditions of L3-4 and 15-S1 and they became more symptomatic
following the fusion procedure.

Under cross-examination, the doctor conceded that his interpretation that the annular fissures were
worse when comparing the MRIs 0f 2014 to 2015 could be also be caused by the natural progression of
degenerative disc disease regardless of prior surgeries. The doctor explained that it was his opinion through
Petitioner’s history and his pain complaints that the symptoms occurred after the last fusion surgery and
therefore were related to the segments cranial and caudal or above and below his last fusion surgery and appear
to have been aggravated after the last fusion surgery. The doctor also conceded that it could also be related to
the natural progression of his degenerative disc disease. When asked whether the need for the third surgery
would then also be related to the natura] progression of degenerative disc disease the doctor answered that such
an opinion was also valid,

Evidence Deposition Testimony of Dr. Degrange

On 3/17/15, the parties to the evidence deposition of Dr. Donald Degrange. Rx11. The doctor testified
he performed a section 12 exam at the request of Respondent on 5/15/14. Petitioner told him that on 12/28 he
was installing a set of wiper blades on a customer’s car. He bent and turned simultaneously and had an onset of
low back pain radiating to the left leg including the foot. The doctor testified he reviewed multiple medical
records and stated that Petitioner had a long-standing history of low back pain going back to 2000. The doctor
recounted the Petitioner treated for his low back as recent as 12/20/13 in the days before the work incident. The
doctor noted the prior medical records diagnosed radiculitis but did not specify whether it was in the left Jower
extremity.

The doctor testified he reviewed MRI findings and would characterize those findings to be degenerative
in nature. It was a doctor’s opinion that there were no changes to suggest an acute injury on that MRL. The
doctor testified he completed an exam of Petitioner and that Petitioner reported occasional stiffhess in the low
back. He was not taking any medications and he reported he was doing fine. The doctor testified that to a
reasonable degree of medical and surgical certainty Petitioner’s diagnosis was that of L4-5 herniated nucleus
pulposis and degenerative disc disease. The doctor opined that the reported mechanism of injury did not fit
with that diagnosis. He explained that simply bending and twisting was not a sufficient force to cause,
aggravate or exacerbate disc degeneration. He found it to be an activity of daily living such as putting on one
socks or once trousers. In his opinion, Petitioner’s condition of ill-being was neither caused nor aggravated by
the mechanism of injury as reported by Petitioner to the doctor. The doctor further opined that the surgery for
the disc herniation at L4-5 was not the direct result of the mechanism of injury as reported by Petitioner. The
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doctor believed that at the time of his exam, Petitioner was able to return to work without medical restrictions
and was othcrwise at maximum medical improvement. The doctor testified that recurrent disc herniation oceurs
in 2-5% of individuals following a discectomy. He testified that the typical surgery consists of a revision
discectomy. The doctor testified that following a revision discectomy the chances of a recurrence does go up
but somewhere in the range of 7-10% having a second recurrence.

The doctor agreed that Petitioner had to have had significant pre-existing to disc degeneration. He
agreed he could not exclude that if Petitioner did in fact have significant pre-existing degeneration then the
simple act of bending and (wisting could sesult in a disc herniation. The doctor testified that the onset of
radicular pain would take several weeks. The doctor testified that he has never previously testified that he
would expect or anticipate there to be immediate pain going into a person's leg after a herniation of the disc. He
admitted that the 12/20/13 Dr. Phillips note did not indicate radiculitis or sciatica. The doctor testified there
were issues related to the left leg as of 2010 and back in 2000. The doctor changed his testimony, admitting
that there was nothing specifically in the prior medical records noting radicular complaints going down into the
left leg until the 12/28/13 visit.

CONCLUSIONS OF LAW

ISSUE (C)  Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

The Arbitrator has considered all evidence and concludes that Petitioner has failed to prove the issue of
accident.

In addressing credibility as it rclates to the issue of accident, the Arbitrator finds that Petitioner’s
testimony was more credible than Tulin’s testimony that he injured himself while installing a customer’s
windshield wiper blades rather than his own personal wiper blades. Tulin could not recall when he first shared
this information with Respondent. Tulin was certain he recalled his encounter with Petitioner occurred at 8 am,
which is not only the exact moment Tulin clocked into work (Rx5) but also nearly one hour and a half before
Petitioner sold the wiper blades to the customer that day. Px3, Rx6. Petitioner’s testimony was credibly
supported by Brooks, who testified that Petitioner appeared fine at the beginning of work but did not after
returning from installing the blades. Brooks was certain of that day as it was his daughter’s birthday. Further,
even if Petitioner had injured himself changing his wife’s truck blades, as Tulin and Eberley claimed, because it
also occurred while Petitioner was working, il too would be subject to the same analysis that follows. The
Arbitrator notes that Petitioner’s wife’s vehicle was a truck while the customer’s vehicle was a Honda. The
type of vehicle is notable, as one of Petitioner’s treatment records note he was bent over the car in order to
install the blade, something the Arbitrator thinks would have been unlikely had it been a large truck. Further,
Petitioner’s history of changing or installing wiper blades on 12/28/13 appears consistently through-out his
treatment records. The only record to connect the incident to Petitioner’s car was Dr. Mulconrey’s record but
given the preponderance of the evidence and the doctor’s subsequent testimony, the Arbitrator believes this to
be in error. Having resolved the credibility issue in favor of Petitioner, the Arbitrator turns to the required
accident analysis.

In order to recover benefits under the Act, a claimant bears the burden of proving by a preponderance of
the evidence that his injury “ar{ose] out of” and *“in the course of” his employment. 820 ILCS 305/2. The “in
the course of employment™ element refers to the time, place, and circumstances surrounding the injury. Sisbro,
Inc. v. Indus. Comm'n, 207 1L 2d 193, 203 (2003). “That is to say, for an injury to be compensable, it generally
must occur within the time and space boundaries of the employment.” Id. The requirement that the injury arise
out of the employment concerns the origin or cause of the claimant’s injury. Jd. The accurrence of an accident

at the claimant’s workplace does not automatically establish that the injury “arose out of” the claimant’s
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employment. Parro v. Indus. Comm'n, 167 1L 2d 385, 393 (1995). “%e?rismg out § compone@sl
primarily concerned with causal connection” and is satisfied when the claimant has “shown that the injury had
its origin in some risk connected with, or incidental to, the employment so as to create a causal connection
between the employment and the accidental injury.” Sisbro, Inc., 207 Ill. 2d at 203. There are three types of
risks to which employees may be exposed: (1) risks that are distinctly associated with employment; (2) risks
that are personal to the employee, such as idiopathic falls; and (3) neutral risks that do not have any particular
employment or personal characteristics.

With respect to the third category, “[ilnjuries resulting from a neutral risk generaily do not arise out of
the employment and are compensable under the Act only where the employee was exposed to the risk to a
greater degree than the general public.” The increased risk may be either qualitative (7.e., when some aspect of
the employment contributes to the risk) or quantitative (such as when the employee is exposed to the risk
more frequently than members of the general public by virtue of his employment).

Here, there is no doubt Petitioner’s injuries occurred in the course of his employment. The issue is
whether his injury arose out of his employment. In this case, Petitioner claims he was injured while turning or
twisting to install a wiper blade on a customer’s car. Turning or twisting is an activity of everyday life. There
is no evidence the injury was caused by a risk personal to the Petitioner or by a risk distinctly associated with
his employment. Thus, Petitioner’s injury is compensable only if he was exposed to this risk to a greater degree
than the general public.

Petitioner has failed to make that showing here. Petitioner said his work duties required him, in part, to
sell wiper blades and help customers install wiper blades onto their vehicles. Petitioner testified that on the date
in question, he sold and installed wiper blades for a customer. Petitioner failed to testify as to how often he
installed wiper blades. (e.g. once per shift, several times per week, seasonally, etc.). Thus, Petitioner failed to
show that quantitatively, he was exposed to any risk to a greater degree than the general public. Further,
Petitioner failed to testify that qualitatively, he was exposed to the neural risk of twisting in changing wiper
blades more frequently than members of the general public. Petitioner merely testified he twisted and felt a
pain. He did not state whether the type of vehicle was large or awkward and he did not state whether he is
required to install wiper blades in any particular or unusual manner. His medical records fail to shed any further
light on this; Dr. Phillips wrote Petitioner was leaning over the hood of'a car leaning forward putting wiper
blades and turned; emergency records wrote that Petitioner turned wrong; Dr. Sloan wrote Petitioner simply
twisted a certain way. Petitioner wrote on his Form 45 that he laid down the packaging and turned to install the
blades. None of these descriptions provide anything beyond twisting or turning that would suggest an increased
exposure to a risk.

The Arbitrator notes the special concurrence made in Adcock v. Indus. Comm 'n, which maintained that
if an employee is injured while “performing a common bodily movement that is required by his job duties,”
then the injury “arose out of” his employment, even if the physical action that caused the injury is something
that virtually everyone does on a daily basis. 38 N.E.3d 587, 598-602, 395 IIL. Dec. 401 (2d Dist. 2015). The
majority in Adcock pointed out that: « ‘[i]n order for an injury to arise out of one's employment, the risk must
be: (1) a risk to which the public is generally not exposed but that is peculiar to the employee’s work, or 2)a
risk to which the general public is exposed but the employee is exposed to a greater degree.” If neither of these
factors apply, i.e., if the injury is caused by an activity of daily life to which all members of the public are
equally exposed (or by a risk personal to the employee), then there can be no recovery under the Act, even if the
employee was required to perform that activity by virtue of his employment.” See, e.g., Hopkins v. Indus.
Comm'n, 196 1Il. App. 3d 347, 348-52. See also Karastamatis v. Indus. Comm n, 306 111. App. 3d 206, 209
(1999). For the foregoing reasons, the Arbitrator has no choice but to conclude that Petitioner failed to prove
his accident arose out of his employment with Respondent. All other claim for compensation is hereby denied.
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ISSUE (F) I Petitioner's current condition of ill-being causally related to the injury?

ISSUE (J) Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

ISSUE (L)  What temporary benefits are in dispute?

ISSUE (K) (O)Is Petitioner entitled to any prospective medical care?

Having found Petitioner failed to prove his accident arose out of his employment with Respondent, all
other remaining issues are hereby considered moot. All other claim for compensation is hereby denied.

5-2-2016

Signature of Arbitrator Date
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Page 1 of 2
STATE OF ILLINOIS ) |X| Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF DUPAGE ) D Reverse

[ ] Modity

|:| Injured Workers™ Benefit Fund (§4(d))
I:l Rate Adjustment Fund (§8(g))

[ ] second Injury Fund (§8(e)18)

|:| PTD/Fatal denied

None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Maricela Perez,

Petitioner,

VS. NO: 15 WC 16125

D & S Communications, Inc,

Respondent 17IWCCO0618

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Comrmission, after considering the issues of accident, medical,
causal connection, notice and being advised of the facts and law, affirms and adopts the Decision
of the Arbitrator, which is attached hereto and made a part hereof. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 1il.2d 327, 399 N.E.2d 1322, 35 1ll.Dec. 794

(1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed January 6, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial

proceedings, if such a written request has been filed.
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15WC16125
Page 2 of 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $30,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  OCT 2~ 2017 ﬁwﬂ { Ml

0092117 David L. Gore

DLG/mw

045 @ : Ofd c .
Deborah Simpson

Jdﬁé 3.“/74’;5{

Steptien Mathis




. ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

PEREZ, MARICELA Case# 1{15WC016125
Employee/Petitioner

D & S COMMUNICATIONS INC

Employer/Respondent 1 7 I W C C 0 6 1 8

On 2/6/2017, an arbitration decision on this case was filed with the DNlinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.62% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

0147 CULLENS HASKINS NICHOLSON
JOSE M RIVERD

10 S LASALLE ST SUITE 1250
CHICAGO, IL 60603

3227 HOLECEK & ASSOCIATES
CASEY J HUNTER

215 SHUMAN BLVD
NAPERVILLE, IL 60563



STATE OF ILLINOIS ) [ tnjured Workers* Benefit Fund (54(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) [ Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b) & 8(a)

Maricela Perez Case # 15 WC 16125
Employce/Petitioner
v. Consolidated cases: NJA

Erir Repeiom 1008, Jnc. 17IWCCO0618

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city
of Wheaton, on January 6, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. I_—_| Was Respondent operating under and subject to the Illinois Workers® Compensation or Occupational
Diseases Act?

B. I:I Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?
D. What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. [s Petitioner’s current condition of ill-being causally related to the injury?

G. I:, What were Petitioner’s earnings?

H. D What was Petitioner’s age at the time of the accident?

L. I:I What was Petitioner’s marital status at the time of the accident?

L. D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. & Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
(] TPD [] Maintenance OTTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0

. D Other

ICArbDecl9b} 210 100 WV, Randolph Sireet #8-200 Chicago, IL 60601 312 814-661 ! Toll-free 866/352-3033  Web site: wwir iwee.dl gov
Downstate offices: Colfinsville 618/346-3450  Pearia 30%/6 71-3019  Rockford 815:987.7292 Springfield 217/785-7084
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FINDINGS

On the date of accident, March 31, 2015, Respondent was operating under and subject to the provisions of the
Act,

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment as explained
infra.

Timely notice of this accident was given to Respondent as explained infia.

Petitioner’s current condition of ill-being is causally related to the accident as explained infra.

in the year preceding these injuries, Petitioner earned an average weekly wage of $420.00.

On this date of accident, Petitioner was 47 years of age, married with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit for $0 for TTD, $0 for TPD. $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

As agreed, Respondent is entitled to a credit for all bills paid through its group medical provider under Section
8(j) of the Act. AXI.

ORDER

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner has established that she
sustained a repetitive trauma injury on March 31, 2015, that proper notice of the accident was given, and a
continued causal connection between the injury at work and her ongoing condition of ill-being.

Prospective Medical Treatment

As explained in the Arbitration Decision Addendum, the Arbitrator awards the prospective medical care in the
form of bilateral carpal tunnel release surgery as prescribed by Dr. Chhadia pursuant to Section 8(a) of the Act.

In no instance shail this award be a bar to subsequent hcaring and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee’s appeal results in either no change or a decrease in this award, interest shall not accrue.

: 7
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February 2, 2017

Signature of Arbitrator Date
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

19(b) & 8(a)
Maricela Perez Case # 15 WC 16125
Emplayee/Petitioner
v. Consolidated cases: NJA
D&S Communications, Inc.
Employer/Respondent
FINDINGS OF FACT

The issues in dispute include whether Petitioner sustained a compensable accident on March 3] » 2015, whether
Petitioner provided proper notice, whether there is a causal connection between Petitioner’s current condition of
ill being and his alleged accident, and whether Petitioner is entitled to prospective medical treatment in the form
of bilateral carpal tunnel release surgeries as recommended by Dr. Chhadia, Arbitrator’s Exhibit! (“AX”) 1.
The parties have stipulated to all other issues, AX].

Background & Prior Medical Treatment

Maricela Perez (Petitioner) testified that she was employed by D&S Communications, Inc. (Respondent) and
had been so employed for approximately three years as a Telephone Assembler. Petitioner testified that the
phones on which she worked were for business use in offices or hospitals. She testified that she produced, on
average, 20 to 25 phones per day, which was the quota,

Petitioner explained the physical requirements of her job disassembling, cleaning, and re-assembling old
phones. She testified that she would open up each phone, which required strength. She used both hands to pry
open the casing of the phone using one hand to grip the phone and the other hand to remove all of the internal
components, including a little screen. She then had to pass all of the usable internal components into a new
plastic casing and close the re-assembled phone.

To perform these tasks, Petitioner explained that she used a battery-powered screwdriver as well as a
conventional screwdriver. Petitioner testified that she used strength in the disassembly process removing all of
the internal components of the old phone. She also testified that she used strength in the reassembly process
placing everything into a new casing and ensuring that the screws were tight. Petitioner also explained that she
pushed downward on the automatic screwdriver to tighten the screws. On cross examination, Petitioner testified

About six months after working for Respondent, Petitioner testified that she started noticing symptoms in her
hands. Specifically, she noticed that when she started opening the old phones her fingers would go numb and
she experienced numbness in the nerves of her arms from her elbows to her wrists,

! The Arbitrator similarly references the parties’ exhibits herein. Petitioner’s exhibits are denominated “PX” and Respondent’s
exhibits are denominated “RX" with a corresponding number as identified by each party. Exhibits attached to depositions will be
further denominated with “(Dep. Ex. A
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On cross examination, Petitioner testified that she was allowed three breaks per day, but she worked 10 hours
per day. She explained that over her three years of employment she would produce about 20 phones per day,
but she did not recall whether there were days when she only produced six phones. Petitioner testified that she
did not have numbness and tingling in her hands until she started working for Respondent. Previously,
Petitioner did not work. Petitioner testified that she continued to work for Respondent for 2%z years after she
started having symptoms in her hands.

Medical Treatment

The medical records of Dr. Pepa reflect that Petitioner presented on March 31, 2015 for various issues including
right flank pain and “tingling and numbness of both hands and arms. This began 2 years ago. She is unsure if it
s work related.” RX4 at 6-7. Dr. Pepa diagnosed Petitioner with bilateral carpal tunnel syndrome and provided
her with carpal tunnel splints for both hands. Id.

Petitioner testified that on March 31, 2015, she saw her primary care physician, Leo Pepa, M.D. (Dr. Pepa). She
testified that she went to see Dr. Pepa because she could not stand the numbness in her hands anymore and she
wanted to “see what it was.” On cross examination, Petitioner maintained that she told Dr. Pepa what she felt in
her hands and he said he would send her to the hospital. Petitioner testified that she lold Dr. Pepa that her hands
hurt and were numb and that she wanted to know what caused those symptoms.

Notice

Petitioner testified that Dr. Pepa gave her a note stating that she was treating with him and she took that note to
someone at the company. Petitioner testified that she did inform Respondent that she had symptoms because
she would bandage her hands. She also testified that she would tell her co-workers and told her boss, Raul
Flores (Mr. Flores). Petitioner testified that she used her group insurance for medical treatment.

On cross examination, Petitioner reiterated that she told Respondent that she had pain in her hands from
working and explained that she told them about it when her hands started hurting more and more. Petitioner
testified that she did not recall when exactly, but she told Mr. Flores.

Petitioner was prescnted with Petitioner’s Exhibit 6, which is a doctor’s note from Dr. Pepa dated March 31,
2015. PX6. Dr. Pepa writes that Petitioner was seen in his office and that any questions can be directed to his
office. Jd. Petitioner testified that she took this note to work around the time that Dr. Pepa wrote it and gave it

to the boss at work. On cross examination, Petitioner testified that she took this note to Mr. Flores and she was
terminated three days later.

Continued Medical Treatment

On April 7, 2015, Petitioner underwent a bilateral upper extremity EMG/NCV for paresthesias in both hands as
ordered by Dr. Pepa. PX3; RX4 at 12. The results showed evidence of bilateral median entrapment neuropathy
at the wrists consistent with bilateral moderately advanced carpal tunnel syndrome, worse on the left. Id. On
cross examination, Petitioner testified that the person that reviewed her told her that her left hand was worse
than the right hand, but she testified that both hands hurt.

Petitioner followed up with Dr. Pepa on April 11, 2015. RX4 at 12. He noted that she had moderately
advanced bilateral carpal tunnel syndrome, worse on the left based on the EMG repott, and that Petitioner

2
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experienced numbness of the entire digits of both hands. /4. Dr. Pepa referred Petitioner to an orthopedic
specialist, Id.

On April 24, 20135, Petitioner saw Ankur Chhadia, M.D. (Dr. Chhadia) at Suburban Orthopaedics. PX1; RXS5 at
5-7. Dr. Chhadia noted the following history in pertinent part:

Onset date: approximately on 2 years ago

Cause / mechanism: overuse work  She states she used to work repa[iJring telephones. She states she
workfor five days for ten hours daily. She states she opened and closed phone[s] using a tool on her right
hand. The tool did vibrate. She states she never reported her pain to her supervisors. She states she
would wear bandages around her hands while working. She went to her PCP who recommend[djed to
get an EMG at Sherman hospital, which she brought the report with her today. She states she was tool
[sic] that she had nerve damage.

Patient states her left hand is worse on the right. The patient complaints of numbness and tingling
constantly on bilateral hands and fingers. She states she feels pain on bilateral forearins. She has trouble
when lifting something heavy and when gripping. She states her arms and hands are very weak.

She states she is taking Advil prn for pain.
She denies of any treatment. She denies any physical therapy,

She stopped working 3 to 4 weeks ago. She was fired.

Id. On physical examination, Dr. Chhadia noted positive findings bilaterally with Tinel’s, Phalen’s, carpal
tunnel compression, and cubital tunnel testing. /d. Dr. Chhadia also reviewed Petitioner’s April 7, 2015 EMG
results noting evidence of bilateral median entrapment neuropathy at the wrist consistent with bilateral
moderately advanced carpal tunnel syndrome, worse on the left. /d. He diagnosed Petitioner with hilateral
carpal tunnel syndrome with mild bilateral cubital tunnei syndrome stemming from overuse repetitive work
injury. /4. Dr. Chhadia recommended surgery. Id.

On cross examination, Petitioner testified that she told Dr. Chhadia about her job duties. Petitioner denied
telling Dr. Chhadia that she did not report the injury to her boss at work.

Petitioner returned to Dr. Chhadia on May 27, 2015. PX1; RX5 at 1-4. Petitioner reported constant numbness
and tingling bilaterally in the hands, worsening symptoms, continued difficuity pushing, pulling, and twisting as
well as worsened pain in the morning, loss of strength, and that her hands were very weak. /d. Dr. Chhadia
reiterated his recommendation for surgery to address Petitioner’s bilateral carpal tunnel syndrome and mild
bilateral cubital tunnel syndrome stemming from overuse, repetitive work injury with moderate-to-severe
symptoms that persisted despite prolonged non-operative treatment. /d.

Section 12 Examination ~ Dr. Sagerman

On January 6, 2016, Petitioner submitted to a medical evaluation at Respondent’s request with Scott Sagerman,
M.D. (Dr. Sagerman). RX2. Dr. Sagerman examined Petitioner and reviewed her treating medical records after
which he issued a report rendering opinions regarding the relatedness, if any, of Petitioner’s physical condition
with the alleged incident at work. /4. Dr. Sagerman noted Petitioner’s report that “she developed symptoms of
numbness and tingling involving both hands two years ago. The onset was gradual. There is no history of

3
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trauma. She felt her symptoms while she was working repairing phones. She has been treated with a wrist
splint.” Id.

Dr. Sagerman noted his review of an EMG performed on January 6, 2016 with evidence of mild to moderate
bilateral median neuropathy's at the wrist, worse on the left, with minimal active denervation, no evidence of

ulnar neuropathy or cervical radiculopathy. RX2. He also reviewed the job video. Jd. Dr. Sagerman noted the
following:

Video demonstration of the patient’s work activities was viewed. Small parts are placed into a phone
backing on tabletop at waist height while the worker is standing. Small tools and an air hose are used
intermittently momentarily. The phone components are assembled manually. Several screws are inserted
with the use of a pneumatic screw driver. Overall, the manual activities of the job are low-force and
varied.

Id. Dr. Sagerman opined that Petitioner’s subjectively reported symptoms of paresthesias in both hands were
consistent with carpal tunnel syndrome as confirmed by her EMG with worse findings in the left hand. RX2.
He opined that Petitioner’s bilateral carpal tunnel syndrome, and any recommended medical treatment including
surgery, was not causally related to Pctitioner's job duties and that the cause was idiopathic. /d. Dr. Sagerman
also noted that Petitioner had an increased body mass index which was a contributor factor for the development
of carpal tunnel syndrome in Petitioner's case. Id.

Deposition Testimony — Dr. Sagerman

On March 8, 2016, Respondent called Dr. Sagerman as a witness and he gave testimony at an evidence
deposition. RX3. Dr. Sagerman testified that he is an orthopedic surgeon that performs hand surgeries
specializing in orthopedic sports medicine, RX3 at 5-9; RX3 (Dep. Ex. 1).

Dr. Sagerman maintained that Petitioner's bilatera! carpal tunnel syndrome was not causally related to her job
duties. RX3 at 13-14. He based his opinion on his review of the job video, which did not demonstrate work
activities that would cause or aggravate the condition of carpal tunnel syndrome. Id., at 14. Dr. Sagerman
testified that the job video reflected low-force and varied activities. Jd., at 14, 36. He also testified that
Petitioner's body mass index was significant as it was an associated contributing factor for developing carpal
tunnel syndrome. Id., at 15. Dr. Sagerman maintained that Petitioner's carpal tunnel syndrome was idiopathic
in nature, with no identifiable cause. /d., at 15, 34.

Dr. Sagerman testified that it was not significant to his analysis that Petitioner reported to Dr. Pepa that she was
unsure whether the injury was work-related. RX3 at 18. He also testified that he did not diagnose Petitioner
with cubital tunnel syndrome. /d., at 23, 34.

On cross-examination, Dr. Sagerman testified that he did not perform Tinel's testing on Petitioner because it is
subjective and unreliable. RX3 at 21. He acknowledged that Petitioner had no prior carpal tunnel syndrome
diagnosis. Jd., at 22-23.

Dr. Sagerman also acknowledged that his opinions relating to Petitioner's job were based entirely on the job

video. RX3 at 28. He did not receive a written job description of Petitioner's duties at work. Id. Dr. Sagerman
admitted that the worker in the job video was shown placing small parts in a phone, using small tools to perform
that job, using an air hose, assembling phone parts manually, inserting several screws, and utilizing a pneumatic
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screwdriver. /d., at 28-30. Dr. Sagerman did not independently recall whether the worker in the job video was
gripping components, pushing components into a board with flexed or extended hands, grasping components
from time to time, or squeezing a bottle. /d., at 30-32. He also testified that manual work involving the use of
handheld tools can cause carpal tunnel syndrome depending on the overall type of work and frequency of usage.
Id., at 33.

Deposition Testimony — Dr. Chhadia

On November 14, 2016, Petitioner called Dr. Chhadia as a witness and he gave testimony at an evidence
deposition. PX2. Dr. Chhadia testified that he is an orthopedic surgeon that performs hand surgeries
specializing in orthopedic sports medicine. PX2 at 4-5; PX2 (Dep. Ex. 1).

Dr. Chhadia opined that the occupational functions that Petitioner described to him were more likely than not
causally connected to her bilateral carpal tunnel syndrome. PX?2 at 6-7. He testified that he reviewed a job
video from Respondent including certain of Petitioner’s duties at work. /d., at 7. Dr. Chhadia testified that the
repetitive fine manipulation, gripping, and twisting-type motions reflected in the video that Petitioner had to
perform, as well as the pace, frequency, and duration per day during which she had to perform these duties, in
his opinion, contributed to her condition. Id.,at7, 17. Dr. Chhadia testified that he understood that Petitioner
did not have a prior history or prior treatment for bilateral carpal tunnel syndrome when she saw him in April of
2015. Id., at 7-8.

On cross examination, Dr. Chhadia testified that Petitioner’s bilateral carpal tunnel syndrome was caused by
overuse at work, repetitive trauma, but acknowledged that carpal tunnel syndrome could be caused by a
degenerative condition. PX2 at 9-10. He testified that he reviewed Petitioner’s EMG which showed advanced
carpal tunnel syndrome. /d., at 10, Dr. Chhadia testified that Petitioner reported that her condition had been
ongoing for years. Jd., at 10-11, 17-18. He was not aware how many years Petitioner had been working for
Respondent. /d., at 11. Dr. Chhadia also acknowledged that there were other factors that could contribute, or
make patients more susceptible, to developing carpal tunnel syndrome (i.e., obesity, age, gender). Id., at 12-13.

Dr. Chhadia testified that he viewed the use of an electric screwdriver in the job video. PX2 at 14-15. In his
opinion, use of such a screwdriver could contribute to carpal tunnel syndrome. /d. Dr. Chhadia also testified
that while Petitioner's EMG showed advanced stages of carpal tunnel syndrome in the left hand, and Petitioner
used an electric screwdriver in her right hand, it did not necessarily mean that Petitioner’s left hand carpal
tunnel syndrome was a pre-existing condition. Jd., at 15, 16.

Dr. Chhadia maintained that Petitioner’s work activities either caused or aggravated her underlying carpal tunnel
condition “to the point where it's become symptomatic with the occupation that she's done, to my knowledge, to
lead her to necessitate surgery.” PX2 at 15-16. He acknowledged that he did not know how many phones
Petitioner assembled per day and that taking breaks between assembly could be a factor in whether her carpal
tunnel syndrome was work-related, but testified that he understood that Petitioner was assembling phones on a
“kind of repetitive, fast basis]... and] it’s ongoing motion.” Id., at 17.

Job Video

Respondent offered into evidence the Job video reviewed by Petitioner, Dr. Chhadia, Dr. Sagerman and Mr.
Flores. RX6. The 7' minute video reflects an employee placing small parts into a phone casing (i.e., number
buttons). /d. The employee then places other small plastic pieces into the phone and cleans several components
with a cleaning solvent in a spray bottle and drying the components with an air hose. /4. The employee cleans
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and inserts other, larger electrical components into place within the phone casing. Id. The employee then uses
an electrical screwdriver to tighten several screws downward to secure the electrical component into the casing.
Id. The employee uses hot glue and tape to secure two pieces of a smaller, caller /D casing before securing it to
the inside of the larger telephone casing. /d. The employee uses both hands in performing these functions. Id.
Finally, the employee uses the electric screwdriver to secure the top and bottom portions of the phone casing
together as well as additional screws to affix a piece that angles the phone upward. Id.

Petitioner testified that the job video is an accurate depiction of the work that she performed, but testified that it
does not show when the telephones are being opened. Petitioner explained that this omission is significant
because one uses more strength disassembling the old phones.

Raul Flores

Raul Flores (Mr. Flores) testified that he is employed by Respondent, and has been since 1996. He explained
that he is a Telephone Repair Manager supervising the tech center. Mr. Flores testified that Respondent’s
business is to repair, refurbish, and install telephone equipment.

Mr. Flores testified that techs repair telephones and place them into new housings. Techs pull ielephones to see
if they work, replace the housings, clean the phones, and put them back together. To perform these functions,
the employee uses a regular screwdriver as well as an electric screwdriver with a thumb-operated button that can

be adjusted to several positions and whatever speed the user needs. The typical work schedule is 40 hours per
week with three breaks per day.

Petitioner started working for Respondent in about December of 2012 and that she worked for Respondent for
about 2% years. Mr. Flores was her direct supervisor. He explained that he interviewed Petitioner and she
listed prior experience repairing circuit boards at Otto Engineering on her application. Mr. Flores also testified
that Petitioner’s job involved testing phones to see if they worked, cleaning the inside pads, drying the inside,
and placing internal components into new casings.

Mr. Flores testified that he told Petitioner that she was to immediately notify him if she was hurt at work. He
testified that Petitioner never reported any accident or injury to her hands. He also testified that Petitioner did
not show him any medical documents, including the note from Dr. Pepa reflected in Petitioner’s Exhibit 6. Mr.
Flores observed Petitioner working, but never noticed that she was in any kind of pain, holding her hands, or
compensating with one hand or the other due to pain. Mr. Flores maintained that Petitioner never told him of
any pain or symptoms in her hands, or that she was claiming any injury at work. However, on cross
examination, Mr. Flores acknowledged that he saw Petitioner wearing bandages on her hands.

On cross examination, Mr. Flores testified about the job video and explained that a film crew came twice to take
videos of Petitioner’s work duties. He let the filming crew into the building and directed them to Maricela,
another employee, and to the location where the work was being done. Mr. Flores testified that he was not
otherwise involved in the job video production. With respect to the job duties reflected in the video, Mr. Flores
acknowledged that it does not reflect the process of disassembling old phones, opening the old phones or using a
putty knife to unfasten interior parts secured with hot glue.

Mr. Flores testified that Petitioner’s production was low, averaging 12 phones per day, and decreased when the
company changed the type of phones it produced. He testified that Petitioner could not see the parts in the
newer, smaller phones and she told him so. Mr. Flores testified that Petitioner’s production was in the 20°s very
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few times and that her production decreased approximately one year afier she started. He explained that his
knowledge of Petitioner’s production rates was based on his independent recollection as well as his review of
production records before the hearing.

Regarding Petitioner’s work performance, Mr. Flores testified that Petitioner started out well, but then she
started to make the same mistakes over and over again. He testified that there were complaints from customers
because the inside pads of the phones were not cleaned. M. Flores testified that Petitioner received verbal
disciplinary warnings and three different warnings. The first warning was oral and given to Petitioner within
her 90-day probation period for gossiping. The second warning was also for gossiping, but was a written
warning. Mr. Flores testified that Petitioner was also given two other warnings for putting in the wrong number
buttons on the phones (i.e., two of the same number instead of 0-9),

Mr. Flores also testified that Petitioner produced only between 6-12 phones per day. He explained that an
experienced tech would produce about 20 phones per day, although some produced more and others Jess,
However, Mr. Flores also acknowledged that if Petitioner did not write down the work that she performed, the
work would not count toward her production rates. He further acknowledged that Petitioner had to reassemble
or “re-work” phones that had previously been assembled, but rejected by quality control. In these instances, re-
assembly or “re-work” of the phone did not count toward Petitioner’s production totals.

Ultimately, Petitioner testified that the general manager, Grace, terminated Petitioner from Respondent’s
employment, Mr. Flores testified that Grace is his sister.

Additional Information

Petitioner testified that she no longer works for Respondent. She stopped working for Respondent around April
4, 2015. Petitioner testified that she was terminated from her position and she has not returned to work for
Respondent, but she has returned to work for another tompany, an agency called Pronto Help, in April of 2016.
Petitioner testified that she worked for them for one month. She worked doing assembly work squeezing and
using strength, but her hands hurt and she could not squeeze a lot. On cross examination, Petitioner testified
that she was terminated from Respondent’s employment because she was not putting the phones back together
in the correct way.

Regarding her current condition of ill-being, Petitioner testified that she feels pain and tingling in her hands.
Petitioner testified that the symptoms are daily and when she squeezes things, her hands hurt. For example,
when she is mopping, wringing mops, or opening tight jars. She also experiences numbness throughout the
night. Petitioner testified that she does massage her hands, but the pain does not go away. She testified that the
pain started when she was working.

Petitioner testified that she would like to undergo the surgery recommended by Dr. Chhadia.
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ISSUES AND CONCLUSIONS

The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator’s and
parties’ exhibits are made a part of the Commission’s file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at the hearing as follows:

In support of the Arbitrator’s decision relating to Issue (C), whether Petitioner sustained an accident that
arose out of and in the course of Petitioner’s employment by Respondent, the Arbitrator finds the
following:

An employee’s injury is compensable under the Act only if it arises out of and in the course of the employment.
820 ILCS 305/2 (LEXIS 2011). The “in the course of employment” element refers to “[i]njuries sustained on an
employer’s premises, or at a place where the claimant might reasonably have been while performing his duties,
and while a claimant is at work....” Metropolitan Water Reclamation District of Greater Chicago v. IWCC, 407
I11. App. 3d 1010, 1013-14 (1st Dist. 2011). Additionally, Petitioner must establish the *“arising out of’
component [which] refers to the origin or cause of the claimant’s injury and requires that the risk be connected
with, or incidental to, the employment so as to create a causal connection between the employment and the
accidental injury.” Metropolitan Water Reclamation District, 407 IIl. App. 3d at 1013-14 (citing Caterpillar
Tractor Co. v. Industrial Comn’n, 129 111. 2d 52, 58 (1989)). A claimant must prove both elements were
present (i.e., that an injury arose out of and occurred in the course of her employment) to establish that her
injury is compensable. University of Hlinois v. Industrial Comm’n, 365 1ll. App. 3d 906, 910 (1st Dist. 2006).

In repetitive-injury cases, the facts must be closely examined to ensure a fair result for both the faithful
employee and the employer. Durand v. Industrial Comm’n, 224 TIL. 2d 53, 71 (2006) (citing Three DY
Discount Store, 198 TIl. App. 3d 43, 49 (4th Dist. 1989)). Compensation is allowable where an injury is not
sudden, but gradual so long as it is linked to the claimant’s work. Durand, 224 11l 2d at 66 (citing Peoria
County Belwood Nursing Home v. Industrial Comm m, 115 1L 2d 524, 529 (1987)). The llinois Supreme Court
went on to highlight its Peoria County decision stating that “[t]o deny an employee benefits for a work-related
injury that is not the result of a sudden mishap %% penalizes an employee who faithfully performs job duties
despite bodily discomfort and damage.” Durand, 224 1. 2d at 66 (citing Peoria County, 115 1!. 2d at 529-30).

Given the totality of this record, the Arbitrator finds that Petitioner has established that she sustained a repetitive
trauma injury on March 31, 2015 as claimed. Inso concluding, the Arbitrator finds Petitioner’s testimony to be
credible and the opinions of Petitioner’s treating physician, Dr. Chhadia, to be persuasive.

Many of the facts in this case are undispuied, or uncontroverted. Petitioner worked for Respondent for
approximately 2% years as a telephone assembler before her alleged repetitive trauma injury to the bilateral
hands. She worked full time, 10 hours per day with several breaks throughout the day. Petitioner’s job duties
required her to disassemble old phones, clean and test the inside components, and place the working interior of
the old phones combined with any necessary new components into new phone casings. To perform her work,
Petitioner used an electric screwdriver, a conventional screwdriver, and a putty knife, as needed, to disassemble
and reassemble the phones. In addition, Dr. Pepa and Dr. Chhadia, as well as Respondent’s Section 12
examiner, Dr. Sagerman, noted Petitioner’s consistent report that she had ongoing symptoms of numbness and
tingling in the hands for two years or so prior to first sceking treatment with Dr. Pepa. Petitioner worked for
Respondent throughout the aforementioned period of time without the need for medical treatment. She had no
history of medical treatment to the hands before March 31, 2015.
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The parties’ dispute centers on the nature of Petitioner’s job duties. Petitioner explained her job duties in detail.
Mr. Flores corroborated Petitioner’s testimony, but took exception to the quality of her work and her penchant
for gossip. He testified that Petitioner’s production rates were much lower than she estimated and, in doing so,
explained that Petitioner made errors in the re-assembly of phones such that any “re-work” was not counted
toward her production totals. Mr. Flores also testified that if Petitioner did not write down the work that she
did, it was not counted toward her production totals. Indeed, Petitioner had been subject to discipline for the
type of production errors that required “re-work,” would not count toward her totals, and ultimately resulted in
her termination.

A job video was also offered into evidence. Each of the witnesses in this case had an opportunity to review the
video. Petitioner agrees that it accurately reflects her job duties, but the video omits the process of opening old
telephones. Mr. Flores admitted on cross examination that the job video omits this initial part of the process.
Thus, the only evidence relating to the disassembly process necessary for Petitioner to correctly, or incorrectly,
produce any phones per day comes from her own testimony, which is otherwise corroborated by the job video
and, admittedly, by Mr. Flores. Petitioner explained that this initial disassembly process requires more strength
in the use of the hands than the other portions of production. Moreover, given the testimony of Mr. Flores that
Petitioner was having repeated problems in the correct production of phones, it is plausible that she engaged in
the disassembly process more often than others without the benefit of production rates equal to the work
performed to achieve those rates. This is consistent with Petitioner’s testimony that she “produced” more
phones per day than indicated by Mr. Flores,

Petitioner testified that she performed work with both of her hands using an electric and conventional
screwdriver, which required forceful gripping and “strength” over most of 10 hours per day for 2 ¥; years. Her
testimony is corroborated overall by the testimony of Mr. Flores and the job video. Based on the foregoing, the
Arbitrator finds the testimony of Petitioner to be credible.

Petitioner and Respondent also rely on the opinions of Dr. Chhadia and Dr. Sagerman, respectively, to support
their assertions that Petitioner’s bilateral hand condition was, or was not, caused by her job duties. Given the
testimony of Petitioner and Mr. Flores, it is clear that neither Dr. Chhadia nor Dr. Sagerman had the opportunity
to observe the manner in which old phones are disassembled because that portion of the production process is
omitted from the video. Dr. Chhadia noted Petitioner’s initial history that she repaired telephones five days per
week, ten hours per day during which she “opened and closed phone[s]” using a tool that vibrated in her right
hand. PX1; RXS at 5-7 (emphasis added). At his deposition, Dr. Chhadia maintained that the use of the tools
and work described in the video was sufficient to cause or aggravate her condition. By contrast, Dr, Sagerman
admitted that he based his opinion regarding causal connection solely on his review of the job video showing, in
his opinion, low-force and varied activities. He also admitted that manual work involving the use of handheld
tools can cause carpal tunnel syndrome depending on the overall type of work and frequency of usage.

Neither physician had the opportunity to observe the force, hand posturing, tool usage, or length of time
involved in opening old phones, but Dr. Sagerman excluded Petitioner’s description of the job duties in favor of
the job video. Dr. Chhadia considered Petitioner’s description of the job duties as well as the job video, which
omits an important portion of the production process as noted by Petitioner and acknowledged by Mr. Flores.
Based on the foregoing, the Arbitrator finds the opinions of Dr, Chhadia to be more persuasive than those of Dr.
Sagerman in this case.

Additionally, an employee claiming that she suffered a repetitive-trauma injury must still point to a date within
the statutory limitations period on which both the injury and its causal link to her work became plainly apparent
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to a reasonable employee. Durand, 224 11l 2d at 65 (citing Williams v. Industrial Conun’n, 244 Tll. App. 3d
204, 209 (1st Dist. 1993)); see also Peoria County, 115 11, 2d at 531. “[B]ecause repetitive-trauma injuries are
progressive, the employee’s medical treatment, as well as the severity of the injury and particularly how it
affects the employee’s performance, are relevant in determining objectively when a reasonable person would

have plainly recognized the injury and its relation to work.” Id., (citing Oscar Mayer v. Industrial Comm 'n, 176
1ll. App. 3d 607, 610 (4th Dist. 1988)).

Petitioner testified that she first sought medical treatment because she could no longer tolerate the symptoms in
her hands and to determine their cause. Dr. Pepa’s records corroborate Petitioner’s testimony. Dr. Pepa
diagnosed Petitioner with bilateral carpal tunnel syndrome based on her clinical presentation and ordered an
EMG, which confirmed his diagnosis. He also referred Petitioner to a specialist for further care. Petitioner
testified that she provided a copy of the March 31, 2015 note from Dr. Pepa to Mr. Flores. Mr. Flores testified
that Petitioner never provided such a note to him and that he never observed Petitioner in pain or gripping her
hands, but he later admitted that he observed Petitioner wearing bandages on her wrists at some point. Dr.
Chhadia’s initial treatment note of April 24, 20152 reflects Petitioner’s report that she wore bandages at work;
something to which she testified at the hearing. Petitioner had symptoms beginning sometime after six months
of employment with Respondent. Petitioner continued to work, without any medical treatment, through March
31, 2015. Mr. Flores testified that Petitioner repeatedly made mistakes ultimately leading to her termination.
To that end, he explained that Petitioner’s production rate was lower than that of other employees,
acknowledging that “re-work” did not count toward her production totals.

Based on the totality of the record, the Arbitrator finds that Petitioner has established that she sustained a
repetitive trauma injury at work that manifested on March 31, 2015 as claimed.

In support of the Arbitrator’s decision relating to Issue (E). whether timely notice of the accident given to
Respondent, the Arbitrator finds the following:

Notice of an accident shall give the approximate date and place of the accident, if known, and may be given
orally or in writing, but not later than 45 days after the accident with some very limited exceptions. 820 ILCS
305/6(c). The purpose of the notice requirement is to enable an employer to investigate an alleged accident.
Seiber v. Industrial Comm'n, 82 T1l. 2d 87, 95 (1980). A claimant’s compliance with the notice requirement is
estublished by placing the employer in possession of the known facts related to the accident within the statutory
period. Seiber, 82 Ill. 2d at 95.

As noted in the accident analysis above, Petitioner claimed that she sustained a repetitive trauma injury at work.
When the numbness and tingling in her hands became intolerable, Petitioner sought medical treatment for the
first time with Dr. Pepa on March 31, 2015. She explained that she provided Dr. Pepa’s note to Respondent.
M. Flores denied that he ever had notice of any injury at work, or that he ever received any note from
Petitioner. However, he admitted on cross examination that he did observe Petitioner with bandages on her
hands, which contradicted his testimony on direct examination. The Arbitrator finds that Petitioner’s testimony

2 br. Chhadia’s initial treatment note of April 24, 2014 also reflects Petitioner’s report that “she never reported her pain to her
supervisors.” PX1; RXS5 at 5-7. Atthe hearing, Petitioner testified on cross examination that she did not recall telling Dr. Chhadia that
she had not reported pain to her supervisor and, to the contrary, she testified that she gave the prior note of March 31, 2015 from Dr.
Pepa to Mr. Flores. The Arbitrator finds this discrepancy to be de minimus when viewing the evidence as a whole. Dr. Chhadia’s
notes contain several scrivener’s errors, and Petitioner’s testimony is consistent overall with the remainder of the record.

10
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with regard to notice is credible and that Petitioner gave proper and timely notice? of her accident to
Respondent.

In support of the Arbitrator’s decision relatine to Issue whether the Petitioner’s current condition of

ill-being is causally related to the injury, the Arbitrator finds the following:

The medical records reflect that Petitioner received her first medical treatment for the symptoms in her hands
beginning March 31, 2015. Petitioner thereafter sought treatment from Dr. Chhadia, who diagnosed Petitioner
with bilateral carpal tunnel syndrome and cubital tunnel syndrome that he opined were causally related to her
duties at work. As explained above, the Arbitrator finds that Petitioner sustained a compensable accident at
work on March 31, 2015 and further finds the opinions of Dr. Chhadia to be persuasive. No evidence was
introduced regarding an intervening accident and the Arbitrator does not find the opinion of Dr. Sagerman that
Petitioner’s carpal tunne! syndrome is solely a degenerative condition to be persuasive. Based on all of the
foregoing, the Arbitrator finds that Petitioner has established a continued causal connection between her
bilateral carpal tunnel syndrome and cubital tunnel syndrome and accident at work on March 31, 2015.

In support of the Arbitrator’s decision relating to Issue (K), Petitioner’s entitlement to prospective

medical care, the Arbitrator finds the following:

As explained above, the Arbitrator finds that Petitioner established that she sustained a repetitive trauma injury
at work that manifested on March 31, 2015 and that her current condition of ill-being is causally related to her
accident at work. Petitioner’s condition has not improved thereafter such that her treating physician, Dr.
Chhadia, recommends bilateral carpal tunnel release surgery.

In consideration of the record as a whole, the Arbitrator awards the recommended prospective medical care in
the form of bilateral campal tunnel release surgeries as prescribed by Dr. Chhadia pursuant to Section 8(a) of the
Act as the treatment is reasonable and necessary to alleviate Petitioner from the effects of her injury at work.

3 Additionally, Petitioner’s Application for Adjustment of Claim was filed on May 14, 2015 within the statutory 45-day period.
Section 8(j) of the Act which states, in relevant part, “[iln the event the injured employee receives benefits, including medical, surgical
or hospital benefits under any group plan covering non-occupational disabilities contributed to wholly or partially by the employer,
which benefits should not have been payable if any rights of recovery existed under this Act ... the period of time for giving notice of
accidental injury and filing application for adjustment of claim does not commence to run until the termination of such payments.” §20
ILCS 305/8(j)(1). The parties agreed that Respondent would be entitled to a credit for any payments made by the group insurance
carrier and the amount of any such credit was not placed at issue. AX]1,

11
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
D Modify XI None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Daryl Grison,
Petitioner,
VS, NO: 16 WC 24329

Central Groceries Inc,

Respondent, 17IWCC0619

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of temporary total
disability, causal connection, medical, prospective medical and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Il.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 16,2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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Page2
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $6,800.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

0CT 2- 2017 Q QE !
DATED:

0092817 David L. Gore

DLG/mw
CQetond A fompurr)

045
Deborah Simpson

T2

Stephen Mathis




N ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

GRISON, DARYL Case# 16WC024329

Employee/Petitioner

CENTRAL GROCERIES INC

Employer/Respondent 1 7 I w C C 0 6 1 9

On 2/16/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.64% shall accrue from the date Listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue, : ;

A copy of this decision is mailed to the following parties:

1067 ANKIN LAW OFFICE LLC
SCOTT GOLDSTEIN
10 N DEARBORN ST SUITE 500
CHICAGO, IL 60602

3988 ROSARIO CIBELLA LTD
MARK MATRANGA

116 N CHICAGO ST SUITE 600
JOLIET, IL 60432



LD ) [ ] injured Workers’ Benefit Fund (§4(d))
)SS. [_] Rate Adjustment Fund (§8(z))
COUNTY OF COOK ) [ ] Second Injury Fund (58(¢)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
DARYL GRISON, Case # 16 WC 24329
Employee/Petitioner
v. Consolidated cases: n/a

EmployrResnien > 17IWCCO0619

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maria S. Bocanegra, Arbitrator of the Commission, in the city
of Chicago, Illinois, on 12/16/16. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. I:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
|__—| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

I:] Was timely notice of the accident given to Respondent?

. |:| What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

B.

C.

D.

E.

F. Is Petitioner's current condition of ill-being causally related to the injury?
G

H

L

I

L. @ What temporary benefits are in dispute?
] TPD [] Maintenance X TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |X| Other Prospective Medical Care, TTD, Medical Bills, Causation

{CArbDeci9¢h) 2/10 100 W. Randolph Street #8-200 Chicago, JL 60607 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockfurd 815/987.7292 Springfield 217/785-7084
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On the date of accident, 7/21/16, Respondent was operating under and subject to the provisions of the Act.

Grison v. Central Grocers, Inc.,
16 WC 24329

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $83,304.00; the average weekly wage was §1,602.00.

On the date of accident, Petitioner was 42 years of age, married with 0 dependent children.

Respondent hias not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $13,731.43 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $13,731.43. Respondent is entitled to a credit of 30 under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$169.76 to Dr. Mark Chang, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given a credit
of $169.76 for medical benefits that have been paid and Respondent shall hold petitioner harmless from any

claims by any providers of the services for which Respondent is receiving this credit, as provided in Section 8(j)
of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $1,068.00/week for 19-1/7th weeks,
commencing 7/22/16- 9/14/16 and 9/29/16- 12/16/16, as provided in Section 8(b) of the Act. Respondent shall
be given a credit of $13,731.43 for TTD.

The Arbitrator awards the L4-5, L5-S1 laminectomy and discectomy and Coflex® surgery prescribed by Dr.
Mark Chang, as well as any pre and post-operative medical care incidental thereto

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical benefits or
compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

Signature of Arbitrator Date

ICAbBec19(b)

rep 1 6 2017



Grison v. Central Grocers, Inc.,

16 17C 24329 171WCC0619

BACKGROUND

Daryl C. Grison (“Petitioner”) filed an application for adjustment of claim pursuant to the Illinois
Workers’ Compensation Act (Act) seeking benefits from his employer, Central Grocers, Inc. (*Respondent”) for
injury to his low back occurring on July 21, 2016. On November 6, 2016, Petitioner filed a petition for
immediate hearing under 19(b) and on December 16, 2016, the parties proceeded to arbitration on the disputed
issues of causation, liability for unpaid medical bills, temporary total disability, and prospective medical care
under Section 8(a).

FINDINGS OF FACT

At trial it was undisputed that on July 21, 2016, Petitioner suffered accidental injuries to his low back
while working for Respondent as a delivery driver. Specifically and on that date, petitioner said he injured his
low back while unloading groceries off the work truck by hand. He recalled unloading 600-700 pieces manually
over 1.5 hours and in a repetitive fashion. Petitioner felt an onset of back pain but kept working and upon
finishing, noticed increased pain. He reported this immediately to Tom Pirro and was unable to finish his route.

That same date, Petitioner was sent to Physician’s Immediate Care and complained of low back, right-
sided leg pain and associated numbness and tingling. He was given ice, a back brace, medications and sent to
work full duty.

On July 22, 2016, petitioner saw Dr. Abraham Mathew. Dr. Mathew diagnosed a back injury and
prescribed medications to treat the Petitioner’s work injury. Petitioner started in an off work medical status on
July 22, 2016. Petitioner followed up with Dr. Mathew on July 29, 2016 and August 15, 2016. At the July 29,
2016 visit Dr. Mathew prescribed a course of physical therapy. Petitioner testified to undergoing a course of
physical therapy with only minimal relief from his pain symptoms. At the August 15, 2016 office visit Dr.
Mathew referred Petitioner to a back specialist, Dr. Mark Chang. Px1.

On September 6, 2016, petitioner began treating with Dr. Mark Chang at the referral of Dr. Mathew. Dr.
Chang noted the Petitioner’s low back pain and noted the Petitioner’s pain radiating into his left leg causing
numbness and weakness. Neurological exam showed mild weakness in the left ankle, decreased sensation to
pinprick in the left foot area and positive SLR. The doctor’s impression was acute lower back pain, acute left
L5 radiculopathy possibly due to a merve impingement at the L5-S1 level where there was severe disc
degeneration. He noted x-rays showed severe degeneration at L5-S1 that had been “asymptomatic” until this
recent injury. An MRI was ordered, which showed in part degeneration, narrowing and facet arthropathy at L4-
5 and significant neural foraminal stenosis at L5-S1. Px2.

On September 29, 2016, Petitioner saw Dr. Chang, still complaining of significant pain in his back. Dr.
Chang reviewed his MRI that day and referred the Petitioner for injections with a pain management doctor. At
the Petitioner’s November 1, 2016 office appointment Dr. Chang began reviewing the possibility of spine
surgery as an option to treat the Petitioner’s back injury. px2.

Petitioner testified to undergoing a course of two pain injections in his back with only minimal
symptomatic relief. On December 1, 2016, Dr. Chang recommended surgery at L4-5 and L5-S1 via
laminectomy, discectomy and Coflex® due to Petitioner’s continued pain in his back, radiculopathy and the lack
of significant relief he experienced from other treatment measures including physical therapy and pain
injections. He was continued off of work. Px2.
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Petitioner testified to continuing significant pain in his back at the time of trial that he experiences on a
daily basis. Petitioner takes pain medications daily to treat his pain but the pain medications provide very little
relief from his pain. Petitioner testified to wanting to proceed with the surgery recommended by Dr. Chang to
try and fix his injury so he’s not in so much pain. Petitioner acknowledges he goes to the gym and swims and
goes in the hot tub and sauna. Petitioner testified that his physicians have encouraged him to try and remain
active despite his injury.

Respondent sent the Petitioner for an IME with Dr. Kem Singh on September 14, 2016. Rx1. Dr. Singh
felt the Petitioner sustained a lumbar strain injury as a result of his July 21, 2016 work accident. Dr. Singh
wrote an addendum on November 16, 2016 after a review of the Petitioner’s MRI films but his opinions
regarding the Petitioner’s injury were unchanged.

CONCLUSIONS OF LAW

Arbitrator’s Credibility Assessment

Petitioner was the only witness to testify at trial. The Arbitrator found his testimony to be candid,
forthright and credible as to his history of injury, treatment and carrent condition.

ISSUE (F) IS PETITIONER’S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO
THE INJURY?

The Arbitrator incorporates the foregoing findings of fact as though fully set forth herein. The Arbitrator
concludes that Petitioner has proven by a preponderance of the evidence that his current condition of ill-being as
it relates to his lower back/lumbar spine condition(s) is causally related to his undisputed work accident.

In so finding, the Arbitrator notes Petitioner was in a state of good health prior to the work accident and
prior to the onset of his lumbar condition, with no known injuries or symptoms to his back. Since the accident,
Petitioner has had significant onset of pain, numbness and tingling, which have not resolved with reasonable
conservative measures.

Dr. Chang’s impressions persuasively and credibly describe “acute” lower back pain and he noted that
Petitioner’s L5-S1 pathology was asymptomatic prior to his work accident. Neurological exam suggested
deficits and both x-ray and MRI confirmed severe degeneration and stenosis at L5-S1. Read together, Dr.
Chang’s impressions are supported by objective medical evidence. Petitioner continues to have significant pain
in his back which radiates into his left leg. In weighing the medical opinions offered by Dr. Singh, the
Arbitrator does not find those opinions persuasive, as Dr. Singh saw Petitioner one time and was the only record
to suggest Waddell findings and a simple muscle strain. The preponderance of the evidence documents an
immediate and consistent onset of low back pain, right-sided symptoms and numbness and tingling along with
failed medical care. Petitioner’s complaints have remained consistent and suggest more than a muscle strain. In
addition, Dr. Singh did not address Petitioner’s identified L3-S1 pathology in any further detail other than to
suggest degeneration at L4-5.

Bascd on the foregoing and on the record as a whole, the Arbitrator finds that, under a chain of events
theory, Petitioner’s current condition of ill-being as it relates to his low back was rendered symptomatic by and
is causally related to the July 21, 2016 work injury.
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ISSUE (J),(0) WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO THE
PETITIONER REASONABLE AND NECESSARY AND HAS THE RESPONDENT PAID ALL
APPROPRIATE CHARGES?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. The medical services provided to the Petitioner have been both reasonable and necessary. The
Petitioner has had standard conservative treatment measures for his back injury including: doctor’s visits,
diagnostic testing, physical therapy, injections, and prescription medications. The Arbitrator finds the
Petitioner’s treatment to date to be reasonable and necessary and awards the Petitioner $169.76 for Dr. Mark
Chang’s outstanding medical bill.

ISSUE (K), (0) PROSPECTIVE MEDICAL CARE

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Petitioner is awarded prospective medical care as recommended by Dr. Mark Chang including the
L4-5, L5-S1 laminectomy and discectomy and Coflex® surgery, including all associated usual pre and post-
operative care incidental thereto. This award is based upon Petitioner’s related condition having failed
conservative measures as noted by Dr. Chang and based on Petitioner condition of ill-being not yet reaching
maximum medical improvement.

ISSUE (L), (0) WHAT TEMPORARY BENEFITS ARE IN DISPUTE?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Petitioner is awarded temporary total disability (TTD) benefits from July 22, 2016 to September
14, 2016 and September 29, 2016 to December 16, 2016, a period of 19-1/7" weeks. These dates reflect when
Petitioner was prescribed off work for these dates by Dr. Mathew and Dr. Chang. Px1-2. Petitioner returned to
work for a period of about two weeks in September 2016 but Dr. Chang took him back off work on September
29, 2016 after the Petitioner attempted a good faith period of returning to work.

2-14-17
Signature of Arbitrator Date
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:l Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) D Reverse D Second Injury Fund (§8(¢)18)
[ ] PTD/Fatal denied
I:’ Modify IE None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Michael Donovan,
Petitioner,

VS. NO: 14 WC 08970

IMlinois E:l]p ’;‘i‘z};l:one Co.DBAAT&T, 1 7 IWCC 06 2 0

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all parties, the
Commission, after considering the issues of accident, penalties, fees, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed
November 28, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner interest
under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for all
amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

paTED:  OCT 4 - 207 Qau«g f . M

0092117 David L. Gore

(Deboad, K fonpiir

045
Deborah Simpson

J/f% T 27,24

Stephen Mathis




LA ILLINOIS WORKERS' COMPENSATION COMMISSION
. NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

DONOVAN, MICHAEL Case# 14WC008970
Employee/Pelitioner

ILLINOIS BELL TELEPHONE CO D/B/A AT&T
Employer/Respondent

17IWCC062(0

On 11/28/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.60% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

! I

5614 AW OFFICES OF CAMERON B CLARK
203 N LASALLE ST

SWITE 2100

CHICAGO, IL 60601

0766 HENNESSY & ROACH PC
THOMAS C FLAHERTY

140 S DEARBORN ST 7TH FL
CHICAGO, IL 60603



STATE OF ILLINOIS ) I:l Injured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) [ ] Second injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b) & 8(a)
Michael Donovan Case # 14 WC 8970
Employee/Petitioner
v. Consolidated cases: N/A .
lilinois Bell Telephone Co., d/ib/a AT&T :
Employer/Respondent 1 7 I W C C 0 6 2 0

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city
of Geneva, on September 22, 2016. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers’ Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. IZ Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?
D. What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. Is Petitioner’s current condition of ill-being causally related to the injury?

G. D What were Petitioner’s earnings?

H. I:] What was Petitioner’s age at the time of the accident?

L I:] What was Petitioner’s marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitled to any prospective medical care?

L. & What temporary benefits are in dispute?
] TPD [CJ Maintenance X TTD

M. Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. I:I Other

fCArbDecl9(b) 2/10 100 W, Randolph Streer #3-200 Chicago, IL 60601 312/814-6611 Toll-free 866:352-3033  Web site: www.mvee il gor
Downstaie offices: Collinsville 618/346-3450  Peoria 309°671-3019  Roclford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On the date of accident, January 30, 2014, Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment as
explained infra.

Timely notice of this accident was not given to Respondent as explained infra.

Petitioner’s current condition of ili-being is not causally related to the accident as explained infra.

In the year preceding these injuries, Petitioner earned $47,840.00; the average weekly wage was $920.00.
On this date of accident, Petitioner was 59 years of age, married with no dependent children.

Respondcnt has paid all reasonable and necessary charges for all reasonable and necessary medical services as
explained infra.

Respondent shall be given a credit for 30 for TTD, $0 for TPD, $0 for maintenance, and as agreed for other
benefits (i.e., non-occupational indemnity disability benefits), for a total credit as agreed!.

As agreed, Respondent is entitled to a credit for all bills paid through its group medical provider
($89,414.41 BCBS;$83,440.72 BCBS; $22,833.27 Arcadia Health) under Section 8(j) of the Act.

ORDER

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner has failed to establish
that he sustained a compensable injury on January 30, 2014 or any causal connection between the alleged injury
at work and any ongoing condition. By extension, all other issues are rendered moot and all requested
compensation and benefits are denied.

In no instance shal! this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee’s appeal results in either no change or a decrease in this award, interest shall not accrue.

7
November 16, 2016

Signature of Arbitrator . Daile

[CArbDec19(b)p 2 NOV 2 8 2“16

| The parties stipulated on the Request for Hearing form as follows: “The parties stipulate that Petitioner has been paid non-

occupatienal indemnity benefits to which Respondent is entitled to a Credit under Section 8(j) of the Act, in the event of an
adverse decision.” AXI.
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

19(b) & 8(a)
Michael Donovan Case # 14 WC 8970
Employee/Petitioner
v, Consolidated cases: N/A
lllinois Bell Telephone Co., d/b/a AT&T
Employer/Respondent
FINDINGS OF FACT

The issues in dispute include whether Petitioner sustained a compensable accident on January 30, 2014, whether
Petitioner provided proper notice, whether there is a causal connection between Petitioner’s current condition of
ill being and his alleged accident, whether Respondent is liable for payment of certain medical bills, whether
Petitioner is entitled to temporary total disability benefits commencing on February 21, 2014 through September
22, 2016, whether Petitioner is entitled to prospective medical treatment in the form of ongoing pain
management, and whether Respondent is liable for penalties and fees pursuant to Sections 19(k), 19(1) and 16 of
the Ilinois Workers’ Compensation Act (“Act”). Arbitrator’s Exhibit? (“AX”) 1. The parties have stipulated to
all other issues. AXI.

Background & Prior Medical Treatment

Michael Donovan (Petitioner) testified that he was employed by AT&T (Respondent) on January 30,2014 as a
Premises Technician and had been so employed for approximately three years in that capacity. He was
originally hired on June 15, 2001. Petitioner explained his job duties to include installing and repairing the “U-
verse” television and internet system. In so doing, he could be working on telephone poles or in backyards and
crawl spaces, etc,

Petitioner testified that he had no prior incidents or accidents involving his cervical spine, but did have some
prior medical treatment including cervical spine injections in 2012 - 2013, Petitioner testified that he was able
to return to his regular job duties and perform his work thereafter. Also, Petitioner testified that no doctor had
recommended a cervical spine fusion prior to his alleged date of accident. He explained that, prior to January
30, 2014, any symptoms including soreness and stiffniess related to his cervical spine were remedied by a couple
of Tylenol pills.

The medical records reflect that Petitioner saw John Prunskis, M.D. (Dr. Prunskis) between February 14, 2012
and July 9, 2013. RX2. At his initial visit on February 14, 2012, Petitioner reported “a chief complaint of pain
principally between his shoulder blades and neck area, left greater than right. He also has pain in his lower back
as well. His lower back pain is more in the middle. He describes the pain as burning and spasm. He also feels
some lightheadedness when he moves his head. Pulling his shoulders back makes the pain better. Bending
forward makes the pain worse. The pain is about an 8 out of 10. He can only walk about five minutes before he
must stop due to the pain. It is difficult for him to do and be engaged in work.” Jd. Dr. Prunskis noted that
Petitioner had cervical disc disease and osteophytes in the cervical spine as well as cervical facet arthropathy.
Jd. Dr. Prunskis also noted myofascial pain of the rhomboid muscles medial to both scapulae and the left

2 The Arbitrator similarly references the parties’ exhibits herein. Petitioner's exhibits are denominated “PX” and Respondent’s
exhibits are denominated “RX” with a corresponding number as identified by each party.
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trapezius muscle. /d. Dr. Prunskis ordered a cervical spine injection. Id.

Dr. Prunskis then ordered and administered epidural steroid injections, facet joint injections, nerve branch
blocks, and radiofrequency ablations in the cervical spine. RX2. At Petitioner’s last visit with Dr. Prunskis on
July 9;2013, Petitioner reported that he was feeling greater pain on the right side of his neck after his last left

.

cervical radiofrequency ablation. /d. Petitioner was instructed to return after a lumbar MRI for a low back
condition. Id.

January 30, 2014

Petitioner testified that he was working as a Premises Tech for Respondent in Pingree Grove, Illinois on January
30, 2014. He testified that he was driving westbound on Route 20 traveling 45-50 mph slowing down for a
curve in the road. Then, Petitioner testified the wind came up and all he could see in front of him was two
headlights coming toward him. So, Petitioner testified that he moved over to the right to avoid the accident and
the next thing he knew hc was being hounced all over the inside of the cab as he went off the road and came to a
sudden stop in a ditch. Petitioner described the bouncing around to be “almost like sitting on a bronco buck
where you were going one direction and the next and trying to hold yourself in place. I had my foot buried on
the brake pedal. 1was trying to hang on and keep the brakes applied and just, you know, being tossed around.”

Petitioner testified that he experienced something like an adrenaline rush and was not too sure about what
happened until it was over. He was a little shaken up and stiff, but thought he would be okay. Petitioner
described the weather conditions on January 30, 2014 to be extremely windy and snowy.

Following the incident, Petitioner testified that he called Eric White (Mr. White) and told him that he went off
in a ditch to avoid a head-on accident and that he needed a tow truck. He testified that Mr, White told him to
call “fleet services” to have his truck towed and put back on the road. On cross-examination, Petitioner testified
that it was the tow truck driver who told him not to stay on route 20 and to pull into the lot because there was so
much traffic.

Petitioner testified that he call fleet services and, quite some time later, a tow truck arrived. Then, Petitioner
testified that after his vehicle was towed out of the ditch, he drove straight down the road to get it off of the

curve in the road and pulled into the lot at the police station. Petitioner described that he could barely get the
truck turned into the lot.

Petitioner explained that he inspected the vehicle and was going to make a police report, but then Mr. White
showed up in the parking lot. He testified that did not submit a police report because Mr. White looked at the
truck and said there was no damage and suggested that he go on with his day. Then, Mr. White left and
Petitioner tried to drive the truck, but he could not steer it. So, Petitioner testified that he called Mr. White back
to which Mr. White told him to call the tow truck back and have the truck towed to the garage. Petitioner
testified that the tow truck came back.

The following day, on January 31, 2014, Petitioner testified that he reported for work and requested that an
accident report be completed. Petitioner testificd that he went to give Mr. White the red book that he
(Petitioner) had filled out and he asked Mr. White to fill out an accident report. According to Petitioner, Mr.
White said that there was no damage to the truck and if it was under 500, there was no accident so he did not
need a right book and further stated that as far as he was concerned Petitioner could shred or throw out the red
book. See RX3 (blank red book). Petitioner testificd that there is a garbage can with a slit in it that is locked for
personal information to be shredded.

2



17IWCC0620

Donovan v. lllinois Bell Telephone Co., d/ib/a AT&T
14 WC 8970

Petitioner testified that he was not allowed to fill out any type of accident or incident report on that date.
Petitioner also testified that his truck was in the garage on January 31, 2014. There was a note inside the truck
for him from the mechanic indicating that the truck was ready to go. He explained that “[i]t had to thaw out
overnight because the engine compartment was packed with snow.”

On cross-examination, Petitioner testified that he is familiar with Respondent’s policies and procedures
requiring him to notify his manager of a work injury. He also acknowledged that if his own manager was not
available, should notify another manager. Petitioner testified that he had a prior workers’ compensation claim
against Respondent, which was settled.

February 14, 2014

On cross-examination, Petitioner testified that he was working on February 14, 2014. He had previously
requested an accommodation from Respondent with respect to blood pressure or stress issues so that he did not
have to work extra overtime.

Petitioner acknowledged that he was involved in a verbal altercation with Louis Sacco (Mr. Sacco), his on-duty
manager, on February 14, 2014 regarding leaving work early that day. Petitioner did not remember whether he
used profanity, although he said it was possible, and did not remember if he was upset with Mr. Sacco because
he was not being given an accommodation with regard to the number of hours that he was supposed to work, but
said that was also possible.

Later, however, Petitioner testified that he did not recall the verbal altercation with Mr. Sacco. He also did not
recall contacting Mr. White after the discussion with Mr. Sacco, or whether there was any reason to feel that his
job might be in jeopardy.

February 15, 2014

Petitioner testified that he continued to work for Respondent through February 15, 2014. During that time, he
testified that he noticed that his cervical spine was getting “sorer and sorer every day.” He explained that the
soreness was on the left side of his neck and he could barely turn his neck to the left. Petitioner testified that he
used the same work truck between January 31, 2014 and February 15, 2014.

Petitioner testified that he was at work on February 15, 2014 and he experienced stroke-like symptoms. He
testified that he understood that he had a stroke, but does not remember experiencing it and did not recall much
of this day.

On cross examination, Petitioner acknowledged that the first time he went for medical care and treatment after
the accident on January 30, 2014 was February 15, 2014. Petitioner explained that he did not recall much from
this day, but testified that his wife says that he called her that day.

The medical records reflect that Petitioner was admitted in the emergency room at St. Alexius Medical Center
on February 15, 2014, PX1 at 3-4. Petitioner was referred for a neurologic consultation from the emergency
room because of a stroke alert called for acute stroke, which was performed by Daniele Anderson, M.D. (Dr.
Anderson). /d. Dr. Anderson noted that Petitioner the following history:

The patient is a 59-year-old gentleman with a history of a previous stroke in February 2012, at which
3
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time he was seen at Alexian Brothers Medical Center. He reports similar stroke symptoms at that time
with lefi-sided weakness in speech difficulty. The patient also has a history of diabetes mellitus,
hypertension, hyperlipidemia, hyperthyroidism, and depression. The patient was home with his wife this
morning. She left the house at 7:15, and he was in a normal state of health. The patient’s wife attempted
to call him on the telephone as the patient was driving to work sometime before 9:30 this morning, and
the patient’s wife noted that the patient had difficulty attempting to speak with some slurred speech. She
told him to pull his car over and was able to communicate with him enough to find out where he was.

She called 911 and paramedics arrived. They brought this patient to St. Alexius Medical Center as a
stroke alert.

When the patient arrived at St, Alexius, he had dysarthria, as well as mild left-sided weakness of the arm.
He reported tingling and numbness of the left face, ann, and leg. 1lis NIH Stroke Scale Score was 5.
The patient was considered for intravenous tPA. A CT scan of the brain showed no acute abnormality.
The patient met ali criteria for administration of intravenous tPA, and this was administered at 10:10 a.m.
So far, the patient has shown some improvement, as he can now speak more clearly. He does still have
some mild left arm weakness, and here ports numbness and tingling in the left face, arm, and leg.

Testing at this point includes a CT of the head showing no acute abnormality. His CBC is normal,
coagulation profile is normal, CMP shows glucose 142, otherwise normal

Id. After a physical examination, Dr. Anderson diagnosed Petitioner with stroke or transient ischemic attack
causing initially dysarthria and left-sided weakness and numbness of the face and arm, possibly leg. Id. She
ordered following stroke protocol, MRIs of the brain and cervical spine, MRAs of the head and neck, a 2-D
echocardiogram, and therapies and labs per stroke protocol. Id

Petitioner underwent the recommended diagnostic tests. Petitioner’s cervical MRA was unremarkable. /d., at
16. The intracranial MRA, which was compared with one from February 5, 2012, was also unremarkable. Id.,
at 17. Petitioner’s brain MRI showed non-specific white matter disease which may represent chronic small
vessel ischemic change and no acute intracranial abnormality or evidence of acute infarction. Id., at 17-18. The
plain head CT was negative. Id., at 23.

Petitioner’s cervical spine MRI showed: (1) severe spinal stenosis with narrowing of the bilateral neuroforamina
at C5-C6 and C6-C7 with no significant change from prior study on March 13, 2012 and no evidence for cord
compression; (2) posterior disc bulge resulting in moderate spinal stenosis at C3-C4; and (3) a posterior disc
bulge resulting in moderate spinal stenosis at C3-C4 and C4-C5 which are new findings since his prior exam on
March 13, 2012 with no evidence for cord compression. Id., at 19-20.

On February 18, 2014, Reinhold Llerena, M.D. (Dr. Llerena) noted Petitioner’s follow up after his
hospitalization for possible stroke on February 15,2014. PX1 at 12-15. Dr. Llerena noted his review of
Petitioner’s diagnostic test results from the emergency room at St. Alexius Medical Center and diagnosed
Petitioner with spinal stenosis in the cervical spine with severe restriction of extension, no evidence for CVA,
and he noted this could be the cause of his symptoms. Id. He referred Petitioner for a neurosurgical
consultation. Jd. Petitioner testified that Dr. Llerena indicated that he did not sustain a cerebral accident or
TIA, and referred him to neurosurgery for treatment.

Petitioner's Refurn to Work

On cross examination Petitioner testified that he returned to work on February 20, 2014 and reported to his
supervisor, Mr. White. The following day, February 21, 2014, Petitioner testified that he attended a disciplinary
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meeting with Mr. White, Mr. Sacco, and a representative from his union. The purpose of the meeting was to
discuss the altercation between Petitioner and Mr. Sacco on February 14, 2014 and Petitioner testified that he
was told that he threatened Mr. Sacco, which he did not recall. Petitioner understood that allegations were being
raised against him, but he testified that he was in so much pain that he finally told them that he was going to see
a doctor because his neck hurt.

On re-direct examination, Petitioner testified that no discipline resulted from the meeting. On re-cross
examination, Petitioner testified that he has not been back to work since this meeting.

Continued Medical Treatment

Petitioner saw Bryan Bertoglio, M.D. (Dr. Bertoglio) on February 21, 2014. PX1 at 43-53, 66-69. He
completed a form entitled “Spine Patient Health Assessment Form[.]” PX1 at 47-53. In response to a question
whether the problem was associated with an injury, Petitioner described the injury as follows: “PUT WORK
TRUCK IN DITCH TO AVOID HEAD ON ACCIDENT[.]” /d., (EMPHASIS in original). Dr. Bertoglio noted
the following history:

Michael is 2 59yo RHD mail who presents today for evaluation of severe neck pain. He has a h/o
bilateral UN transposition, bilateral carpal tunnel release, and bilateral radial nerve decompression
between 2004-2005 with supposed electrophysiologic resolution on post-procedure EMG per pt. He
noted partially subjective improvement postoperatively as well. His residual UE symptomatology as well
as his neck pain has been severely exacerbated by a MVA 2-3 weeks ago when he drove into a ditch to
avoid a head-on collision with an errant vehicle. He will be filing work comp.

He describes a constant aching and sharp neck pain into the upper thoracic spine. It radiates into the
bilateral scapula and shoulders, as well as down the left posterolateral upper arm. He also note
paresthesias of the left UE below the elbow. L>>>>R UE. His pain is provoked by any cervical ROM as
well as general activity. He denies alleviative factors,

He denies imbalance. No bowel or bladder difficulty.

He has undergone conservative measures over the years, including PT and the procedures as noted above.
He is under the care of Dr Prinskis who performs injections on a regular basis. He last underwent a
radiofrequency ablation in 08/2013. He has had no new injections since the MVA.

PX1 at 43-46. In pertinent part, Dr. Bertoglio diagnosed Petitioner with an acute cervical strain, chronic
cervical pain, and severe cervical stenosis at C5-C6 and C6-C7. /d. Dr. Bertoglio noted his review of
Petitioner’s films and that “[Petitioner] had a preexisting condition of cervical stenosis which has been
secondarily exacerbated by the recent MVA. lt is therefore felt beyond a reasonable degree of medical certainty
to be a work related injury via indirect mechanism. Due to the severity of stenosis is recommended that the pt
undergo cervical decompression with an ACDF C5-6/C6-7. His symptoms are multifactorial, which makes
complete relief uncertain, but the severity of stenosis alone warrants surgical decompression.” Id. Petitioner
was placed off of work. PX1 at 70.

On February 24, 2014, Petitioner saw Dr. Llerena for pre-operative clearance for the scheduled cervical spine
surgery with Dr. Bertoglio. PXT at 9-11. Dr. Llerena diagnosed spinal stenosis in the cervical spine with severe
restriction of extension, no evidence for CVA, and he noted this could be the cause of his symptoms. Id.

On February 27, 2014, Petitioner underwent the recommended surgery with Dr. Bertoglio. PX1 at 64-65. Pre-
5
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and post-operatively, Dr. Bertoglio diagnosed Petitioner with C4-C35, C5-C6, and C6-C7 cervical spondylosis
and stenosis with myelopathy and radiculopathy. Id. He performed the following procedures: (1) C4-C5, C5-
C6, and C6-C7 intercervical discectomy and fusion with microdissection with the operating microscope,
structural allograft, and instrumentation; and (2) intraoperative fluoroscopy, electromyogram, and
somatosensory evoked potentials monitoring. Id.

Petitioner was discharged from the hospital on March 1, 2014 with a diagnosis of cervical spinal stenosis and
spondylosis with myelopathy and radiculopathy post C4-C7 surgery with discectomy and fusion. PX1 at 62-63.
The attending physician, Taeksoo Shin, M.D. (Dr. Shin) noted Petitioner had a “questionable history for CVA.
He had similar symptoms 2 years ago, but MRI was negative according to the patient. He has hypertension,
depression, and thyroid disease , and history of diabetes.” Id.

Petitioner saw Dr. Llerena on March 18, 2014 reporting that he felt a little better. PX1 at 9, 26-28. Dr. Llerena
noted that Petitioner’s headaches were much improved afier the surgery and instructed him to follow up with
Dr. Bertoglio as well. Jd. Petitioner was kept off of work. PX1 at 73. Dr. Bertoglio also kept Petitioner off of
work at his follow up visits on April 15,2014 and May 27, 2014. PX1 at 74-75.

On June 2, 2014, Petitioner returned to Dr. Llerena reporting severe pain, unusual symptoms including sensation
of shortness of breath when he bends forward in a certain way, and mild dizziness. PX1 at 28-30. Dr. Llerena
diagnosed cervical spine stenosis noting that Petitioner would undergo an MRI under anesthesia that week. Id.
He also diagnosed Petitioner with headaches noting Petitioner’s complaint of constant pain mainly in the back
of the head, which had improved somewhat after using the cervical collar, but subsequently returned. Jd.

On September 11, 2014, Petitioner saw Lukasz Chebes, M.D. (Dr. Chebes) at Alexian Brothers Medical Center
for pain management. PX11 at 1-4. Petitioner reported persistent neck and radicular pain after his surgery with
no significant relief from a cervical epidural steroid injection on August 20, 2014. /d. Dr. Chebes diagnosed
Petitioner with cervicalgia, for which he prescribed narcotic pain medications, and cervical radiculitis. /d.

On September 19, 2014, Petitioner underwent an interlaminar cervical epidural steroid injection with Dr.
Chebes. PX11 at 6-7. On October 2, 2014, Petitioner returned to Dr. Chebes reporting 30% relief after his
recent injection. PX11 at 9-12. Petitioner received another interlaminar cervical epidural steroid injection
performed by Dr. Chebes on October 17, 2014. PX11 at 12. On October 30, 2014, Petitioner reported to Dr.
Chebes approximately two weeks of relief afier his recent injection. PX11 at 13-16. He also reported “new
upper thoracic pain just below the fusion without radiation.” Id. Dr. Chebes added a diagnosis of thoracic spine
pain and ordered a thoracic MRI. Jd.

Petitioner underwent the recommended thoracic MRI on November 7, 2014, PX11 at 16-17, 25-26. The
interpreting radiologist noted mild degenerative anterior marginal osteophyte formation in the mid-and lower
thoracic spine with no central canal or neuroforaminal stenosis at any thoracic level. /d.

On November 13, 2014, Dr. Chebes noted that there was no significant upper thoracic finding in Petitioner’s
recent MRI and he recommended cervical nerve blocks., PX11 at 18-20. On December 5, 2014, Dr. Chebes
performed bilateral diagnostic medial branch nerve blocks at C4, C5, C6, and C7. PX11 at 21-22.

Records Review — Dr. Mirkovic

On January 6, 2015, Srdjan Mirkovic, M.D. (Dr. Mirkovic) issued a report at Respondent’s request rendering

opinions regarding the relatedness, if any, of Petitioner’s medical conditions to his alleged accident at work.

RX1. He reviewed Petitioner’s treating medical records from St. Alexius Medical Center, Dr. Bertoglio, lilinois
6
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Pain Institute (Dr. Prunskis), Dr. Llerena, Dr. Chebes, Dr, Anderson (neurology), Petitioner’s cervical MRls of
February 4, 2012, October 9, 2012 and February 15, 2014, Petitioner’s November 7, 2014 thoracic MR,
Petitioner’s February 27, 2014 surgical report, and a post-surgical report dated February 31, 2014. /d.

Dr. Mirkovic opined that the events on January 30, 2014 did not cause, aggravate, accelerate or exacerbate
Petitioner’s pre-existing degenerative condition in the cervical spine or his long-lasting pre-existing chronic
neck pain. /d. He also opined that the events of January 30, 2014 did not cause Petitioner’s need for surgical
intervention. /d.

In so concluding, Dr. Mirkovic indicated that Petitioner had a clearly documented history of chronic neck pain
going back as far as 2007, which continued to be symptomatic in 2008. Jd. He noted that in 2012, Petitioner
underwent aggressive, non-operative pain management treatment with Dr. Prunskis that extending into 2013
during which Petitioner underwent 25 cervical spine injections without improvement. /d. Dr. Mirkovic also
noted Petitioner’s complaints of pain at levels of 8/10 or 9/10 at visits with Dr. Prunskis on February 4, 2012
and June 18, 2013. Id. Petitioner’s records also showed that Petitioner underwent epidural steroid injections,
cervical facet injections, cervical median nerve branch blocks, and cervical rhizotomies. Jd. Dr. Mirkovic noted
that “[t]he extent and aggressive nature of the nonoperative care that [Petitioner] underwent during that period

of time, without significant improvement, also emphasizes the inability to identify a clear pain generator, to

explain the patient’s symptoms.” Id., (emphasis in original).

Dr. Mirkovic further noted that, based on his understanding that Petitioner’s “vehicle was traveling at
approximately 5 to 10 miles per hour, due to traffic, secondary to the snow... the patient’s vehicle got stuck in
the snow and that subsequently, there was no evidence of damage to the vehicle. The mechanism of the events
described would not have been of sufficient magnitude to permanently cause, aggravate, accelerate or
exacerbate [Petitioner’s) pre-existing chronic cervical condition.” Jd. Dr. Mirkovic indicated that Dr. Llerena’s
February 18, 2014 noted post-hospitalization for a stroke work-up reflects that Petitioner did not present with
complaints of increased neck pain or any new clinical or neurological findings in relation to the cervical spine.
Jd. He also noted, among other significant findings in Petitioner’s medical records, that Petitioner’s February
15,2014 cervical MRI was compared to the prior March 13, 2012 cervical MRI and the comparison did not
show any structural change at C5-C6 or C6-C7, cord compression, which is consistent with a lack of clinically
objective findings to suggest an ongoing cervical myelopathy to explain Petitioner’s symptoms or a clear pain
generator, and only showed moderate changes from C3-C4 and C4-C5, which was more likely than not
progressive degeneration. Id.

Continued Medical Treatment

On January 12, 2015, Petitioner reported 75% improvement after his December 19, 2014 lefi atlantoaxial joint
injection with remaining upper neck pain radiating to the cervical, but no radiation down the arm. PX11 at 27-
30. He also reported that his lower neck pain remained resolved after his nerve blocks. Jd.

Petitioner did not return to Dr. Chebes until March | 1, 2016 for injections and Dr. Chebes noted Petitioner’s
report of 70% improvement thereafter at a follow up visit on March 24, 2016. PX11 at 31-36. He returned on
April 12, 2016 at which point Dr. Chebes noted that Petitioner's cervicalgia was stable and decreased Norco
was indicated. PX11 at 36-40.

On May 13, 2016, Petitioner saw Dr. Bertoglio reporting continuing pain in the upper-mid cervical region to the
base of her neck on the left, and he began complaining of dizziness, dimming vision, and presyncope when
turning his head in certain positions. PX11. Dr. Bertoglio noted that this was concerning for dynamic posterior

”



17IWCC0620

Donovan v. llinois Bell Telephone Co., d/b/a AT&T
14 WC 8970

circulation compromise as assessed by Dr. Aranas. /d. Dr. Bertoglio diagnosed Petitioner with possible
dynamic vertebral artery compression, C3-C4 spondylosis, and adjacent segment degeneration status post C4-C7
ACDF symptomatic with pain. Id. He recommended a dynamic angiogram and reviewed the case with another
physician, Dr. Malisch. Id. Dr. Bertoglio indicated that if dynamic compromise was demonstrated at C3-C4, or
no dynamic compromise was identified, then he would consider a G3-C4 ACDF for radicular pain and
degeneration or at a different level if dynamic compression was identified. Id.

Petitioner returned to Dr. Bertoglio on June 10, 2016. PX11. Dr. Bertoglio noted that Petitioner's dynamic
angiogram ruled out VA compression with head position, but Petitioner continued to report pain in the neck to
the proximal shoulders/base of the neck posteriorly without significant change. Id. He diagnosed Petitioner
with C3-C4 spondylosis/stenosis from adjacent segment degeneration. Id. Dr. Bertoglio discussed the option of
another surgery vs. further pain management and noted that Petitioner would be considering his options
including treatment with another pain management specialist since Dr. Chebes was leaving the practice. Id.

On July 13, 2016, Petitioner saw Arpan Patel, M.D. (Dr. Patel) for neck pain, upper back pain, and bilateral
shoulder pain. PX11. Dr. Patel recommended a C4-C5 epidural steroid injection followed by dual diagnostic
medial branch blocks at the two, C3, and C4 to determinc if facet arthropathy is resulting in Petitioner’s
occipital headaches. Jd. He also recommended considering radiofrequency ablation and trigger point injections
to address the myofascial component of Petitioner’s neck pain. /d.

Eric Steven White

Eric White (Mr. White) testified that he is employed by Respondent as a Senior Technical Professional Process
and Quality Manager (Manager). He has been employed by Respondent for 16 years. On cross examination,
Mr. White testified that he began working in this position at the end of March of 2014, which was a lateral
move. Previously, Mr. White was a Manager of Network Services.

M. White testified that he is familiar with Petitioner, who was employed by Respondent from January of 2013
through March of 2014. Mr. White explained that he was Petitioner’s supervisor.

Mr. White testified that there were severe snow storms and white-out conditions on January 30, 2014. He sent
Petitioner out to work on this date and did not have any conversation with Petitioner until later in the day at
approximately 11:30 a.m. or 12:00 p.m. Mr. White explained that he received a call from Petitioner while he
(Mr. White) was at another location with another technician. Mr. White testified that he answered the call and
the person calling identified himself as Petitioner. Mr. White testified that Petitioner told him that he had an
incident regarding his vehicle. According to Mr. White, Petitioner told him that he had a car coming into his
Lane as he was approaching a turn on route 20 and, to avoid a collision, Petitioner decided to go toward the
right hand shoulder that had snow in it and he was stuck in the snow. Mr. White responded by asking Petitioner
whether he was ok, to which Petitioner responded that he was. Mr. White testified that he asked whether
everyone else was ok, to which Petitioner replied that there were no other vehicles involved, but he was unable
to get out of the ditch. Mr. White told Petitioner to call “fleet,” Respondent’s automobile repair maintenance
department,

Mr. White testified that he told Petitioner to have fleet pull him out of the ditch then, if it was possible to drive
the vehicle, to go down the block to find a side-street parking lot or something and to stay out of traffic. Mr.
White testified that he told Petitioner that he would then be there.

When Mr. White arrived, he testified that he found Petitioner in the parking lot of the Pingree Grove fire
8
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house/police station. Mr. White testified that he saw the truck and Petitioner. He asked Petitioner again if he
was ok, to which Petitioner responded, yes, that he had a little bit of a rush.

Mr. White testified that they looked at the vehicle and he asked Petitioner if anything was wrong with the
vehicle. According to Mr. White, Petitioner responded that when the tow truck pulled him out of the ditch, he
drove the truck in a straight line and there was something funky with the steering of the vehicle. Mr. White
testified that he did not observe any damage to the vehicle. Next, he and Petitioner popped the hood of the
vehicle and looked in the engine compartment, tire wells, and the whole front end of the vehicle where there
was snow. Mr. White testified that he told Petitioner that since the vehicle could not be driven that he should
call fleet and have it towed to the Elgin garage, where both he and Petitioner worked.

Next, Mr. White testified that an hour or so went by and he received a phone call from Petitioner. According to
Mr. White, Petitioner stated that the mechanic looked at the vehicle and the issue was that the snow built up in
the suspension area causing it to drive funny. Mr. White testified that he sent Petitioner back out to work in the
same vehicle.

Mr. White was presented with Respondent’s Exhibit 3, which is a blank booklet entitled “Motor Vehicle
Accident Report.” RX3. Mr. White testified that this form is used when a motor vehicle accident occurs with
damage to Respondent’s vehicle, a non-company vehicle, or any non-company property. He testified that they
are known as “red books.” Mr. White testified that these red books are filled out by the vehicle driver. Mr.
White testified that Petitioner asked if he could fill out a red book on January 31, 2014 and they discussed that
there was no property damage, motor vehicle damage, or non-company vehicle damage so it would be
unnecessary to fill one out because there was no accident. Mr. White testified that Petitioner did not give hima
filled out red book on January 31, 2014,

On cross examination, Mr. White testified that no pictures were taken of the vehicle on January 30, 2014. He
maintained that there was no property damage, company vehicle damage, or no non-company property damage
that would require completion of a red book. Mr. White testified that there was no accident. He also
maintained that Petitioner did not give him a completed red book and that he did not instruct Petitioner to shred
any red book. Mr. White testified that he contacted his supervisor, the area manager, and “because there was no
injur[y], no property damage, no company vehicle damage, no non-company vehicle damage, that they
considered it an incident and to record it as a non-medical incident.”

Mr. White also testified about a “morming tailgate,” which is a weekly meeting during which achievements are
awarded and important company issues and topics are discussed. All U-verse technicians and managers attend
these meetings. Mr. White testified that safety and work-place injuries are also discussed at these meetings.
Mr. White explained that there was a morning tailgate on January 31, 2014 at which time he asked Petitioner to
speak. Mr. White testified that he asked Petitioner to speak at that morning tailgate because they try to use
“near miss incidents™ as examples where an accident could occur, such as in severe snowstorm/white-out
conditions, and he wanted Petitioner to share his story with the other technicians about how he avoided the
accident. According to Mr. White, Petitioner went into detail of exactly what happened with the incident
describing that he was driving on route 20 basically in a flat plain area that was very windy going 10 miles per
hour because, he believed Petitioner said that, he could not see in front of him more than three feet and as he
was coming up to a turn her, he saw headlights and a vehicle approaching his lane at which time he had to
decide whether to continue on that path or toward the roadside medijan. Mr. White testified that Petitioner
“ended the meeting saying that he went to the road side. The vehicle did not go back into its lane and with his
quick thinking, that he walked away injury free.”
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Mr. White testified that Petitioner did not report any injury or physical complaints from January 31, 2014
through February 14, 2014 and he continued to work his regular duties operating the same vehicle that went into
the ditch on January 30, 2014.

Mr. White explained that Respondent’s policy is that once an injury occurs, the employee is supposed to notify
the supervisor immediately or, if unavailable, another supervisor. Mr. Whitc testificd that if Petitioner had
reported a workplace injury, Mr. White would have reported it in the Safety Injury Reporting (SIR) system. Mr.
White testified that in his capacity as a manager, he has reported four workplace accidents in 18 months and he
has never deviated from this process. On cross examination, Mr. White testified that the 18 month period was
while he was a Manager of Network Services. He also testified that none of the metrics on which manager
bonuses are based are attributable to safety. Rather, Mr. White testified that managers receive bonuses based
only on efficiency, productivity, and dispatch efficiency metrics as well as attendance and whether his employed
complete their training courses, etc.

Mr. White also testified that regarding the incident between Petitioner and Mr. Sacco on February 14, 2014.

Mr. White testified that Mr. Sacco is a2 member of Respondent’s management as of September of 2013. On
February 14, 2014, Mr. Sacco was the Duty Manager after 4:00 p.m., which is the person that all technicians can
contact after 4:00 p.m. with any work-related issues or questions. Technicians call also contact the duty
manager to see if all work is completed that day.

On February 14, 2014, Mr. White testified that he left work at approximately 3:45 p.m. After leaving work, Mr.
White testified that he did not have any contact with Petitioner other than a voicemail received on his company
cell phone. Mr. White testified that Petitioner stated that he had an argument with Mr. Sacco and that he was
probably going to lose his job and he also heard laughter as Petitioner hung up the phone. Mr. White testified
that he tried to contact Petitioner, but the call went directly to voicemail so he then called Mr. Sacco. The
following day, on February 15, 2014, Mr. White testified that Petitioner was working and subsequently stopped
working because he understood that Petitioner possibly had a stroke. Petitioner did not return to work until
February 20, 2014. On cross examination, Mr. White testified that he did not receive any paperwork regarding a
stroke, but Petitioner provided a medical note stating that he was cleared for work.

On February 21, 2014, Mr. White testified that he had a meeting with Petitioner, Mr, Sacco and the union
steward, Ed Bash (Mr. Bash) at approximately 8:15 a.m. The meeting took place in the sub-office at the Elgin
garage and was in reference to Petitioner’s actions on February 14, 2014 with Mr. Sacco. Mr. White testified
that the meeting was an investigation into insubordination and violence in the work place. Mr. White testified
that Petitioner seemed upset, stared at Mr. White during the whole meeting, and he did not want to answer
questions. There was also argument among the meeting attendees. Mr. White testified that the meeting ended
with Petitioner and the union steward, Mr. Bash, stating that they needed a couple of minutes after which they
left the room. Mr. White testified that five minutes later Petitioner told him that he was leaving work, that they
were causing him stress, and that he’d had it. According to Mr. White, Petitioner did not give any other reason.

On cross examination, Mr. White testified that no formal action has been taken because Petitioner has not
returned to work. On re-direct examination, Mr. White explained that the collective bargaining agreement
requires involvement by several departments and completion of investigation. As of February 21, 2014, Mr.
White testified that Petitioner’s work status was pending an investigation of a suspension pending termination.
The investigation has not been concluded because Petitioner has not returned to work.

Mr. White maintained that Petitioner made no reports of work injuries whatsoever. Mr. White also testified that
if an employee came to him with a completed red book, and it was refused, then that employee would likely
10
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report it to the union steward. Mr. White denied that he ever told any employee to throw out a completed red
book.

Then on March 3, 2014, Mr. White testified that he received a call from an unknown number and a woman
identified herself as Terry, Petitioner’s wife. Mr. White testified that Mrs. Donovan told him that she was
having trouble submitting a workers’ compensation claim to the claim department. Mr. White asked Mrs.
Donovan why Petitioner was not making the claim himself. He also asked Mrs. Donovan when Petitioner was
hurt, to which she responded that Petitioner “can’t call and that [Petitioner] really hurt himself on January 30th
but he didn’t want to let you know.” Mr. White testified that he told Mrs. Donovan that he would contact the
claim department after he contacted his supervisor, and did so.

Louis Sacco

Louis Sacco (Mr. Sacco) testified that he is employed by Respondent as an Internet Entertainment and Field
Services (IEFS) employee. Mr. Sacco was Petitioner’'s manager in this role, and had been so employed for three
years since September of 2013. On cross examination, Mr. Sacco testified that while he was previously a
technician working with Petitioner he was also a garage union steward and elected chairman.

On February 14, 2014, Mr. Sacco was a manager in Petitioner’s garage. He testified that on February 14,2014
he was the Evening Duty Manager, which is the manager that takes responsibility at 4:00 p.m. to ensure that the
work is covered and all technicians are out of the field safely at the end of the evening. On this evening, Mr.
Sacco testified that he received a voicemail from Petitioner on his company cell phone between 5:00 p.m. and
6:00 p.m. Mr. Sacco testified that he did not listen to the voicemail, but returned Petitioner call. On cross
examination, Mr. Sacco testified that he was at home at that point because he had been at work since 7:00 a.m.
that day and there is a rotation between the 11 managers to be the evening duty manager on any given day.

Mr. Sacco described the phone conversation. He testified that he asked Petitioner what was going on and
apologized for missing his phone call. Mr. Sacco responded, “[n]othing. I'm going home.” Mr. Sacco asked
Petitioner what the process was going home at the end of the evening to which Petitioner responded “[t]o
contact the duty manager and I did that, and you did not answer your [expletive] phone.” He testified that he
then asked Petitioner what he was supposed to do if he could not get a hold of the duty manager, to which
Petitioner responded “that he had called [Mr. Sacco and Mr. Sacco] did not do [his] job as the duty manager and
he was [expletive] going home.” Mr. Sacco testified that he apologized to Petitioner explaining that he was on
the phone with another technician at the time returning his call as quickly as he could. Mr. Sacco added that he
asked Petitioner “[jJust to make sure we’re clear, what is the expectation for going home at the end of the
evening[?]” According to Mr. Sacco, Petitioner “told [him that] he was not going to answer any more of [his
expletive] duty questions.”

Mr. Sacco testified that he asked Petitioner to please stop swearing at him at which point Petitioner said “when
[Mr. Sacco] first got promoted into the garage, [Petitioner] tried to have everybody get along with [Mr. Sacco].
Now, he’s going to have everybody turn [their backs] on [Mr. Sacco].” Mr. Sacco testified that he told
Petitioner that he understood his feelings to which Petitioner responded “[t]his is why I want to leave the
[expletive] garage because you're an [expletive] manager on a power trip.” Mr. Sacco testified that he reiterated
that he understood Petitioner’s feelings but wanted to make sure that they were clear on the expectation,
According to Mr. Sacco, Petitioner proceeded to talk and swear at him at which point he told Petitioner that if
they could not continue the conversation without swearing or raising their voices, he would have to end the
conversation. Petitioner then said “[y]ou’re the reason for my high blood pressure. I'm going to file EEOCs
and lawsuits against you to put your [expletive] on the hot seat.” Other than the reference to his high blood
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pressure, Mr. Sacco testified that Petitioner did not report any injury.

Mr. Sacco testified that he later received a text from Petitioner’s work phone to Mr. Sacco’s work phone asking

who the duty manager was in Elgin the following day, to which he responded that he (Mr. Sacco) was the duty
manager.

Mr. Sacco also testified about a text message exchange with Petitioner on February 15, 2014. Mr. Sacco
testified that Petitioner sent him a text message, which stated that he had no “WAP,” a wire access point for the
wireless set top boxes. Mr. Sacco testified that he asked Petitioner whether anyone had one on their truck, to
which Petitioner responded “[n]o[, nJobody has more than one.” Mr. Sacco testified that he responded, ok,
“[w]hen you need one, we’ll cross that bridge when we get there.”

Subsequent to this exchange, Mr. Sacco testified that he received a phone call from a woman who identified
herself as Petitioner’s wife. Mr. Sacco testified that Mrs. Donovan sounded frantic and she asked him whether
he had spoken with Petitioner recently, to which Mr. Sacco testified that he spoke with Petitioner about 45
minutes to one hour ago. Mrs. Donovan stated that Petitioner was at the Moretti's parking lot on Route 20
slurring his words and mildly unresponsive. Mr. Sacco asked Mrs. Donovan if she had called 911, which she
stated she had. Mr. Sacco testified that he then called Petitioner on another phone and he answered. Mr. Sacco
explained that Petitioner was not very responsive and he was slurring his words. Then, Mr. Sacco heard sirens
and then some people knocking on Petitioner’s vehicle. A couple of seconds later the call ended. Afterward,

Mr. Sacco drove to the company vehicle to ensure it was locked and secured and drove to the hospital where
Petitioner was received.

At the hospital, Mr. Sacco testified that Mrs. Donovan introduced herself and he asked her how Petitioner was

doing after which they went outside to smoke and Mrs. Donovan asked Mr. Sacco if he could drive her back to
her car located at the Moretti's parking lot. Mr. Sacco did so.

Mr. Sacco also testified that about a meeting held on February 21, 2014 to discuss what happened on the phone
between him and Petitioner. On cross examination, Mr. Sacco testified that he is not aware of any EEOC filing
from Petitioner filed prior to February 14, 2014. He denied every telling Petitioner that he could work Petitioner
as many hours as he wanted to and that he could work him like a dog.

Theresa Donovan

Theresa Donovan (Mrs. Donovan) testified that she understands that there was an incident where Petitioner’s
work vehicle went off the road.

Mrs. Donovan testified that she contacted Mr. White on one occasion via telephone on the day that the workers’
compensation claim was filed, on or about March 3, 2014. Mrs. Donovan testified that she told Mr. White that
they needed to get the workers’ compensation claim filed for Petitioner’s accident to which Mr. White
responded that Petitioner had back problems prior and the accident did not have anything to do with Petitioner’s
current back problems. Mrs. Donovan responded that if he (Mr. White) would not file the claim, then they
would have to do that on their own. She also testified that Petitioner had tried to file the claim 2-3 times and
Mr. White completely ignored that part of the conversation. Mrs. Donovan testified that the conversation ended
with Mr. White telling her that he would call her back and he did so 20 minutes later with the workers’
compensation claim number.

On cross examination, Mrs. Donovan testified that she has been married to Petitioner for 35 years and she was
12
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aware that he was involved in disciplinary action at work involving Mr. Sacco stemming from an incident or
altercation. Mrs. Donovan denied that Mr. White asked her why Petitioner did not report the workers’
compensation claim himself.

Additional Information

Petitioner testified that from March 1, 2014 to the date of the hearing he has continued to undergo pain
management, currently with Dr. Patel. Petitioner has also undergone various injections and pain management
modalities. In addition, Petitioner testified that he has had three in-patient stays at medical facilities. He
explained that none of his physicians have released him to full duty work or back to work in any capacity.
Petitioner has applied for social security disability benefits and he received benefits as of February of 2014,
PX7. Petitioner testified that he has not sustained any additional injuries after January 30, 2014.

Petitioner testified that he had not received any temporary total disability payments from Respondent. However,
he did receive either short or long term disability benefit payments from Respondent. In addition, Petitioner’s
medical bills have been paid by Respondent’s group health insurance carrier.

Regarding his current condition of ill-being, Petitioner testified that he has limited motion in his neck to the left
as well as up and down. He described that some days are good and a couple of hydrocodone tablets are
sufficient whereas other days he cannot get out of bed or his recliner because of the discomfort. Petitioner takes
up to four hydrocodone tablets per day. He testified that he uses heat packs and tries to do some exercise and as
much as he can, but he stops when he feels pain.

On cross examination, Petitioner testified that he has not operated a motorcycle since his accident.

13



1% IWCC0620

Donovan v._illinois Beil Telephone Co., d/b/a ATET
14 WC 8970

ISSUES AND CONCLUSIONS

The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator’s and
parties’ exhibits are made a part of the Commission’s file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at the hearing as follows:

In support of the Arbitrator’s decision relating to Issue (C), whether Petitioner sustained an accident that
arose out of and in the course of Petitioner’s employment by Respondent, the Arbitrator finds the
following:

Given the totality of this record, the Arbitrator finds that Petitioner has failed to establish that he sustained a
compensable injury on January 30, 2014 as claimed. In so concluding, the Arbitrator does not find Petitioner’s
testimony to be credible, as it is controverted by the testimony of Mr. White and Mr. Sacco as well as
unsupported by his reports to his own medical providers. The Arbitrator also finds the opinions of
Respondent’s records reviewer, Dr. Mirkovic, to be persuasive regarding the cause of Petitioner’s cervical
condition compared to Dr. Bertoglio. First, the Arbitrator addresses Petitioner’s testimony.

Petitioner did not receive any medical treatment for his cervical spine condition until after receiving treatment
for stroke-like symptoms on February 15, 2014, The medical records prior to January 30, 2014 reflect that
Petitioner’s cervical spine condition was severely degenerated. The medical records also reflect that Petitioner
did not report that he was in an accident at work on January 30, 2014 while being treated in the emergency
room. Mrs. Donovan, who also provided information when Petitioner’s history was being taken by the
attending physician, did not report any accident at work on January 30, 2014. It was not until February 18,
2014, after Dr. Llerena told Petitioner that he did not suffer from any cerebral event on February 15, 2014 and
that his cervical condition likely stemmed from degeneration that Petitioner first reported any traumatic event
causing the symptoms in his neck. It is in this context that Petitioner’s testimony is considered.

Petitioner also described a more rigorous event when his truck skidded into a ditch on January 30, 2014 than
what was described by Mr. Sacco or reflected in the condition of the truck thereafter. Petitioner testified that on
January 30, 2014 he was driving his work truck at about 45-50 mph, but slowing down for a curve in the road,
when he saw oncoming headlights coming into his lane. He explained that he swerved to avoid an accident
ending up in a ditch on the side of the road. Despite the decreasing speed coming up to the curve in the road,
Petitioner described that he was bouncing around in the cab of the truck “almost like sitting on a bronco buck],
and...] being tossed around.”

However, several facts are undisputed when considering Petitioner’s and Mr. White's testimony. Petitioner’s
work truck had to be retrieved by a tow truck from the ditch and placed back onto the side of the road.
Petitioner drove the truck to the parking lot of a police station from where it was towed back to Respondent’s
garage and repaired. The following morning, on January 31, 2014, Petitioner resumed use of the same truck.
There is simply no evidence of any mechanical problems as a result of the January 30, 2014 incident requiring
repairs beyond thawing out snow. Petitioner’s contention that he was involved in a vehicular incident sufficient
to bounce him around the cab of the truck like a bucking bronco at a rate of speed higher than 10 miles per hour
is unlikely, but there are other indications in the rccord that Petitioner’s testimony is less than reliable.

According to Petitioner, he was going 1o file a police report, but did not afier speaking with his supervisor, Mr.
White, who went to the police parking lot to inspect the truck with Petitioner. Petitioner testified that he
completed a red book with details about the accident on January 30, 2014, which he presented to Mr. White the
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following day when he asked Mr. White to complete an accident report. At a minimum, Petitioner and Mr.
White agree that Mr. White told Petitioner that there was no need to fill out a red book. However, Mr. White
repeatedly denied that Petitioner presented him with any red book or that there was any need to fill one out.
Petitioner and Mr. White’s testimonies, taken together, along with the functionality of Petitioner’s truck the
moming after the incident on Route 20, support Mr. White’s testimony that according to Respondent’s policies
there was no need to complete a red book because there was no evidence of damage to the truck, Petitioner, or
any non-company property or other individual.

Petitioner had also previously filed a workers’ compensation claim and was familiar with Respondent’s policies
regarding such claims. Petitioner asserts that for two weeks after his accident he continued to work despite
increasing soreness in the neck through February 15, 2014 to the extent that he could barely turn his neck to the
left. This relatively short period of time between the accident, as described by Petitioner, and his first medical
treatment of any kind thereafter is not dispositive on the issue of whether Petitioner’s alleged trauma in his work
truck on January 30, 2014 would be sufficient to cause a compensable aggravation of his already severe cervical
spine condition. However, Petitioner’s hospitalization for stroke-like symptoms on February 15, 2014 was
preceded by an unpleasant conversation with his supervisor, Mr. Sacco, the day before. The history that
Petitioner or his wife provided in the emergency room does not refer to any incident in his truck at work on
January 30, 2014 or any increased soreness in the neck over several weeks thereafter.

Petitioner followed up with Dr. Llerena on February 18, 2014. He did not report any accident at work at this
time. Dr. Llerena diagnosed Petitioner with cervical spinal stenosis with severe restriction of extension and no
evidence for CVA, which Dr. Llerena indicated could be the cause of Petitioner’s symptoms. Petitioner
admitted that he understood from Dr. Llerena that he did not sustain a cerebral accident or TIA. The medical
records of Dr. Llerena are devoid of any reference by Petitioner of his reportedly severe neck pain at that time to
the events of January 30, 2014, It was only after Dr. Llerena informed Petitioner that the degeneration could be
a cause of his symptoms—and after Petitioner’s conversation with Mr. Sacco—that Petitioner first reported that
the events of January 30, 2014 could have caused his condition and when Petitioner did so on February 21, 2014
it was on the same day that he was told about impending disciplinary action at work.

On February 21, 2014, Petitioner completed a form for Dr. Bertoglio in which he described his injury after he
"PUT WORK TRUCK IN DITCH TO AVOID HEAD ON ACCIDENT[.]” PX1 (EMPHASIS in original).
While it might be wholly plausible given another global set of facts that Petitioner was simply a patient awaiting
diagnoses from his physicians to understand the cause of his physical condition to that point, Petitioner had
previously filed an workers’ compensation claim and was, therefore, not wholly unfamiliar with the process.
Petitioner was aware of the pending disciplinary action against him at work when he went to the emergency
room on February 15, 2014 for stroke-like symptoms. Mrs. Donovan was also aware of the discipline when she
called Petitioner’s supervisor, Mr. White, on March 3, 2014 to report that he did not want to tell him about the
accident at work and was having difficulty filing a workers’ compensation claim.

Petitioner was able to work after dozens of cervical injections, nerve branch blocks and ablations that ended
approximately six and a half months before his alleged trauma on January 30, 2014. Petitioner was also able to
work for two weeks despite purportedly increasing soreness, but did not report any trauma attributable to the
January 30, 2014 events until after he was subjected to discipline at work that might include termination—and,
consequently, a termination of his workers® compensation and group insurance benefits—and after his own
physician told him that it was not likely a stroke that caused his symptoms, but rather his cervical degenerative
disease. Petitioner’s wife, not Petitioner, also testified that he was having trouble filing a workers’
compensation claim, but he had filed and settled such a claim previously without a problem. The involvement
of Mrs. Donovan between her husband and his supervisor might be explained by the fact that he had a stroke on
15
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February 15, 2014, but that was not her testimony. Moreover, Petitioner’s memory was suspiciously clear on
direct examination, when it served to support his theory of recovery, compared to cross examination. Petitioner
was notably unable to remember the discussion during the disciplinary meeting on February 21, 2014 or
specifics about the conversation that generated the discipline with Mr. Sacco on February 14, 2014, the day
before he was taken to the emergency room. Petitioner’s testimony under these circumstances is questionable.

Mr. Sacco also provided testimony in contravention of Petitioner’s version of events about the discussion they
had on February 14, 2014. While Mr. Sacco explained his statements to Petitioner with more finesse than he
described Petitioner’s statements during the conversation, Mr. Sacco had a clear memory of events on both
direct and cross examination. Notwithstanding, it is not solely Mr. Sacco’s testimony, or Mr. Sacco and Mr.
White’s testimonies taken together, that diminish (he reliability of Petitioner’s testimony; it is the totality of the
record including the sequence of events, comparison of Petitioner’s testimony to his reports as reflected in the
medical records, and comparison of Petitioner’s testimony to that of both Mr. White and Mr. Sacco that brings

Petitioner’s testimony into question. In light of the record as a whole. the Arbitrator does not find Petitioner’s
testimony to be credible.

Next, the Arbitrator addresses the medical records and physicians’ opinions. Respondent did not require
Petitioner to submit to a Section 12 examination. Instead, it engaged Dr. Mirkovic to perform a review of
Petitioner’s treatment records. Mr. Mirkovic rendered various opinions regarding the relatedness, if any, of
Petitioner’s cervical spine condition to the events of January 30, 2014. Dr. Mirkovic plausibly determined that
it was Petitioner’s severe cervical degenerative disc disease that caused Petitioner’s need for medical treatment
and not a vehicular incident at work on January 30, 2014.

Dr. Mirkovic noted the extensive and aggressive nature of Petitioner’s pre-2014 nonoperative care for the
cervical spine ending in mid-2013 noting that Petitioner’s own physician at that time was unable to identify a
clear pain generator to explain his symptoms. Dr. Mirkovic also noted that, based on his understanding that
there was no evidence of damage to Petitioner’s vehicle as a result of the January 30, 2014 incident, the
mechanism as described was of insufficient magnitude to permanently cause or aggravate Petitioner’s pre-
existing cervical condition. Dr. Mirkovic further highlighted that Petitioner’s February 15, 2014 cervical MRI
was compared to the prior March 13, 2012 cervical MRI. This comparison failed to show any structural change
at C5-C6 or C6-C7 or cord compression, which he believed was consistent with a lack of clinically objective
findings suggesting ongoing cervical myelopathy explaining Petitioner’s symptoms and failing to suggest a clear
pain generator. Dr. Mirkovic also stated that the MRI comparison only showed moderate changes from C3-C4
and C4-C5, which was more likely than not progressive degeneration rather than an acute process.

By contrast, Petitioner’s treating physician, Dr. Bertoglio, opined that Petitioner’s pre-existing cervical stenosis
was exacerbated by the recent motor vehicle accident at work and the cervical spine condition was, therefore,
work-related. Dr. Bertoglio noted Petitioner’s report on February 21, 2014 of “neck pain has been severely
exacerbated by a MVA 2-3 weeks ago when he drove into a ditch to avoid a head-on collision with an errant
vehicle[.]” However, this history of the onset of Petitioner’s symptoms is undermined by the lack of
Petitioner’s neck complaints for weeks after a purportedly traumatic, acute exacerbation of severely
degenerative cervical disease on January 30, 2014 until after a breakdown in his employment relationship.
Petitioner also had attended a disciplinary meeting the very same day that he first reported neck symptoms
purportedly stemming from his truck incident at work. Petitioner barely remembered the conversation, but
testified that he was accused of threatening Mr. Sacco, which he also failed to recall. Petitioner admitied that
there were allegations being raised by Respondent against him at that time, but explained that it was the amount
of pain that caused him to state that he was going to see a doctor. Petitioner did exactly that in seeing Dr.
Bertoglio, but the motivation to do so is not likely a traumatic bucking bronco-type vehicular incident at work
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on January 30, 2014 that would have likely caused severe symptomatology and a more timely search for medical
attention, but rather a work-related disciplinary dispute that could lead to his termination of employment. - The
Arbitrator does not find Dr. Bertoglio’s opinion based on Petitioner’s reports to be persuasive when considering
the record as a whole.

In sum, given the sequence of events including Petitioner’s lack of cervical complaints after an accident he
described as bouncing him around like a bucking bronco, the lack of damage to the truck, the lack of medical
treatment until the day after a verbal altercation with his supervisor that lead to discipline possibly including
termination, and the lack of cervical complaints during emergency room treatment or until after his own
physician (Dr. Llerena) told him that his symptoms were likely degenerative in nature, the Arbitrator finds that
Dr. Mirkovic had a fair understanding of the mechanism of Petitioner’s alleged injury and the most likely,
medically plausible source of his cervical spine condition thereafter. The Arbitrator finds the opinions of Dr.
Mirkovic to be persuasive in this case.

Based on all of the foregoing, the Arbitrator finds that Petitioner has failed to establish that he sustained a
compensable injury at work on January 30, 2014 as claimed. By extension, all other issues are rendered moot
and all requested compensation and benefits are denied.

In support of the Arbitrator’s decision relating to Issue (M), whether penalties and fees should be
imposed on Respondent. the Arbitrator finds the following:

Given the facts presented in this case, and after considering the parties’ motion and response, the Arbitrator
finds that Respondent had a reasonable dispute as to whether Petitioner’s alleged injury on January 30, 2014
was compensable and arose out of his employment as alleged. The testimony of Respondent’s witnesses, Mr.
White and Mr. Sacco, refute Petitioner’s version of events. Moreover, the opinions of Respondent’s records
reviewer, Dr. Mirkovic, plausibly establish that Petitioner’s cervical condition was due to his severe,
documented cervical degenerative condition rather than his incident in a truck at work. Respondent’s conduct
was not unreasonable, vexatious and/or in bad faith. Thus, Petitioner’s claim for penalties and fees under
Sections 19(k), 19(1) or 16 of the Act is denied.
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STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ ] second Injury Fund (§8(c)18)
[ ] PTD/Fatal denied
D Modify I:' None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

S 171WCC0621
vs. NO: 13 WC 7609

Cook County Public Defender,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical, causal
connection, temporary disability, permanent disability and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 2, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in ﬁit Court.
Dayi
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09/28/17 igt L. Gore
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DISSENT

I respectfully dissent from the Decision of the majority. I would have found that
Petitioner did not sustain her burden of proving that her current conditions of bilateral carpal
tunnel syndrome and tensynovitis/trigger finger in the right ring finger and left middle finger
were caused by work activities, reversed the Decision of the Arbitrator, and denied
compensation,

Petitioner testified she worked for Respondent since 1999. In the three years prior to
February of 2013 she was designated as stenographer IV, though she did not specifically engage
in stenography, and also worked as a clerk. Her job entailed typing information on a computer
keyboard for public defenders. She estimated that she was typing for 80% of the time from 2010
to 2013. When defendants are in custody [she had] to input information on each defendant,
which is a lot.” Her typing was continuous and rapid. She typed 80 words a minute. She
normally took about three, 15-minute breaks during a workweek. Petitioner’s alleged repetitive
keyboarding is the only basis for arguing her conditions are related to her work activities.

Petitioner presented to Dr. Kronen reporting she developed significant pain in her hand
with numbness/tingling over the past two to three years, but it was worsening. She had been a
“stenographer” for Cook County Jail “for a very long period of time with constant typing.” An
EMG was “minimally positive™ for carpal tunnel syndrome. Dr. Kronen diagnosed bilateral
carpal tunnel syndrome, flexor tenosynovitis, and basal joint arthritis. On March 25, 2013, Dr.
Kronen performed radical flexor tensynovectomy of the right wrist, right carpal tunnel release,
and injection in the right thumb basal joint. On May 14, 2013, Dr. Kronen performed release of
the tendon sheath of the right 4" finger. In a letter to Petitioner’s lawyer, Dr. Kronen opined that
her carpal tunnel syndrome and right 4" trigger finger were causally related to her repetitive
activity,

On March 14, 2014, Petitioner presented to Dr. Ellis for a medical examination under
Section 12 of the Act. After his review of her medical records and examination, Dr. Ellis opined
that Petitioner’s bilateral carpal tunnel syndrome and trigger finger were not related to her work
activities. He explained that “routine clerical work has never been demonstrated to be causative
or contributory to the development of carpal tunnel syndrome.” Her carpal tunnel syndrome and
arthritis are idiopathic and her diabetes was contributory to both carpal tunnel syndrome and
trigger finger.

In finding Petitioner proved accident and causation, the Arbitrator found the opinion
testimony of Dr. Kronen more persuasive than Dr. Ellis. By affirming and adopting the Decision
of the Arbitrator, the majority is confirming that assessment, an assessment with which I
disagree. In my opinion Dr. Ellis’ conclusions were more persuasive than Dr. Kronen. 1 agree
with his opinion that repetitive keyboarding alone does not cause, or contribute to, carpal tunnel
syndrome. 1 also agree with his assessment of the importance of vibration and/or repetitive
forceful gripping as a principle cause of that condition as opposed to simply repetitive activity.

In addition, Dr. Kronen assumed that Petitioner was performing her current functions for
“a very long time,” 13&2 years. However, at arbitration Petitioner was specifically asked only
about her job activities for the three years immediately prior to her alleged date of manifestation.
Directing Petitioner to testify specifically about her activities during that time period suggests
that her job activities changed and she did not necessarily have the same job activities throughout
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her employment with Respondent. In addition, Dr. Kronen believed incorrectly that Petitioner
was actually engaged in stenography. Petitioner complained about the use of a different
keyboard and its position, Petitioner did not provide information as to how long she used it.
Finally, Dr. Eliis noted Petitioner’s long-standing insulin-dependent diabetes, which is a
condition known to be contributory to the development of both carpal tunnel syndrome and
trigger finger. Dr. Kronen did not address the issue of Petitioner’s diabetes in his causation
opinion.

Based on the persuasive opinions of Dr. Ellis, I would have found that Petitioner did not
sustain her burden of proving an accident or a causal connection between her work activities and
her conditions of ill-being, reversed the Decision of the Arbitrator, and denied compensation.
For these reasons, I respectfully dissent.

bk o fonpin

Deborah L. Simpson
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Case# 13WC007609

MEEKS, KIMBERLY

Employee/Petitioner

COOK COUNTY PUBLIC DEFENDER
Employer/Respondent

On 11/2/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1920 BRISKMAN BRISKMAN & GREENBERG
RICHARD VICTOR

351 W HUBBARD ST SUITE B10

CHICAGO, IL 60654

T 0132 STATES ATTORNEY OF COOK COUNTY
CYNTHIA ASHFORD-HOLLIS

500 RICHARD J DAALEY CENTER

CHICAGO, IL 60602
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STATE OF ILLINOIS ) [ njured Workers® Benefit Fund (§4(d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ Second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Kimberly Meeks Case # 13 WC 7609
Employce/Petitioner
v Consolidated cases: D/N/A

Cook County Public Defender
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on 9/22/16 and 10/21/16. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?

3 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

. l:] What was the date of the accident?

. |:| Was timely notice of the accident given to Respondent?

moOow

=T [XITs Petinioners cument condion of ill-beifig causally related fo the imjury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
L |:| What was Petitioner's marital status at the time of the accident?
J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. |X| What temporary benefits are in dispute?
] TPD [] Maintenance X TTD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [] other

{CArbDee 2/10 100 W. Randoiph Street #8-200 Chicago, Il 60601 312/814-6611 Toll-frec 866/351-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Roclford 815/987-7292  Springfield 217/785-7084
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On 2/21/13, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain repetitive trauma injuries arising out of and in the course of employment.
Timely notice of this accident was given to Respondent.

For the reasons set forth in the attached decision, the Arbitrator finds that Petitioner established causation as to
bilateral carpal tunnel syndrome, finger triggering and tenosynovitis but not as to bilateral basal joint arthritis.

In the year preceding the injury, Petitioner earned $43,411 .68 ; the average weekly wage was $834.84.
On the date of accident, Petitioner was 48 years of age, single with 1 dependent child.

Petitioner /as received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $N/A for TPD, SN/A for maintenance, and $N/A for other
benefits, for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Medical benefits

Respondent shall pay Petitioner reasonable and necessary medical services of $34,574.00, as provided in
Sections 8(a) and 8.2 of the Act. For the reasons set forth in the attached decision, the Arbitrator declines to
award certain claimed charges that relate to care of the right hip and basal joint arthritis. PX 4.

Temporary Total Disability

Respondent shail pay Petitioner temporary total disability benefits of $556.56/week for 29 1/7 weeks,
commencing 4/1/13 through 8/11/13 and 11/25/13 through 2/3/14, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 2/21/13 through
10/21/18, and shall pay the remainder of the award, if any, in weekly payments.

Permanent Partial Disability

The Arbitrator finds that Petitioner sustained permanent partial disability to the extent of 12.5% loss of use of
each hand (51.25 weeks), 30% loss of use of the right ring finger (8.1 weeks) and 15% loss of use of the left
middle finger (5.7 weeks) pursuant to Section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

77y & 7y

Signature of Arbitrator Date

NOV 2 - 20i6
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Kimberly Meeks v. Cook County Public Defender
13 WC 7609

Summary of Disputed Issues

Petitioner, a longtime stenographer and clerk, alleges bilateral carpal tunnel syndrome,
trigger finger conditions and tenosynovitis secondary to repetitive trauma. Petitioner alleges a
manifestation date of February 21, 2013.

The disputed issues include accident, causal connection, medical expenses, temporary
total disability during two post-operative intervals and nature and extent. Arb Exh 1.

Procedural Note

This case was bifurcated, with no objection from Petitioner, so as to allow Respondent
to check its documents concerning Petitioner’s claimed lost time. The Arbitrator closed proofs
on October 21, 2016. Neither party presented any evidence on that date.

Arbitrator’s Findings of Fact

Petitioner testified she originally began working for Respondent in February 1999. She
left for a period thereafter but returned on November 8, 1999.

Petitioner testified she performed two distinct jobs, stenographer and clerk, for
Respondent during the three years before February 21, 2013. She was originally a
stenographer but had to take on the clerk job due to layoffs.

Petitioner testified that both of her jobs required extensive typing and data entry. Asa
stenographer, she typed various documents, including motions, letters and memos, for public
defenders. As a clerk, she had to input data for various defendants as they were taken into
custody. She typed on a computer keyboard, using both hands. She estimated she typed at a
speed of 80 words per minute between 2010 and 2013.

Petitioner testified she worked from 8 AM to 4 PM, Monday through Friday. She
regularly took a lunch break from noon to 1 PM. She was allowed to take two additional 15-
minute breaks each workday but did not always do so, due to the press of work. She estimated
she took about three 15-minute breaks per week.

Petitioner testified that, about a year before February 21, 2013, she began noticing pain
in her hands, wrists, palms and all of her fingers when typing. Her symptoms progressed over
time. She denied having symptoms at night during this period. She informed her supervisor,
Maureen Gluffee. [Notice is not in dispute.]
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Petitioner initially testified she first sought treatment for her condition on February 21,

2013, when she saw Dr. Kronen, a hand surgeon. She then added that she also saw her
personal care physician, Dr. Hagan, and underwent an EMG.

Many of Dr. Hagan's records {RX 2) are handwritten and difficult to read. A note dated
September 28, 2012 reflects that Petitioner complained of left hand pain secondary to a
dispenser falling onto her hand at McDonald’s that day. The note appears to state: “the whole
dispenser fell on the ieft hand — it just happened today at McDonald’s.” On examination, Dr.
Hagan noted some left hand swelling. RX 2, C47. She ordered left hand X-rays, which were
performed at Advocate Christ Medical Center the same day. The radiologist noted no fractures,
dislocations or other bony abnormalities. He indicated he compared the results with an earlier
X-ray of July 16, 2011. RX 2, C77. No report concerning the earlier X-ray is in evidence.

Dr. Hagan’s next note is dated January 14, 2013. The history appears to read as follows:
“her hands hurt every day — it doesn’t move up her arms — it's every day at [illegible] —it's
been terrible.” The doctor prescribed an EMG and bilateral hand X-rays. RX 2, Caa.

The bilateral hand X-rays, performed on lanuary 21, 2013, were unremarkable, with the
radiologist noting no atrophy or calcifications. RX 2, C&7.

On February 14, 2013, Dr. Hagan noted that Petitioner was still experiencing hand pain
and was awaiting an EMG. RX 2, C44.

According to Respondent’s Section 12 examiner, Dr. Ellis, Petitioner underwent EMG
and nerve conduction testing by Dr. Adair on February 19, 2013. This testing showed “very
mild bilateral median neuropathies at the level of the wrist consistent with carpal tunnel
syndrome.” RX 1. The EMG/NCV report is not in evidence.

On February 21, 2013, Petitioner saw Dr. Kronen, a hand surgeon affiliated with
MidAmerica Orthopaedics. The doctor identified Dr. Hagan as the referring physician. He
noted complaints of pain, numbness and tingling in both hands and pain in “multiple digits.” He
also noted that Petitioner reported working as a stenographer at the Cook County Jail “for a
very long time with constant typing on the stenograph machine during the day.” He indicated
that Petitioner “has had a rheumatoid work-up which was negative.” He also indicated he
reviewed X-rays and the EMG.

On examination, Dr. Kronen noted a limited range of motion in both hands secondary to
pain and swelling. He also noted “significant swelling in the paimar aspects of the hands
bilaterally at the level of the A1 pulley with some triggering of the right ring finger flexor tendon
and evidence of tenosynovitis in all of the digits.” He further documented “pain at the CMC
joint of the thumb” and positive grind, median nerve compression and Tinel's testing.

Dr. Kronen described Petitioner as having severe carpal tunnel syndrome from a
symptomatic perspective, while acknowledging that the EMG was only “minimally positive.” He

2
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discussed treatment options for both this condition and the flexor tenosynovitis. He indicated
that Petitioner expressed a desire to undergo surgery rather than injections,

Dr. Kronen addressed causation as follows:

“She informs me that she does feel that this may have developed
due to her work as a stenographer, which she has been doing for
13 years specifically due to the fact that there is a specific definitive
repetitive activity requiring her to type on the machine for 8 hours
continuously.”

PX 4.

Petitioner identified PX 1 as an accident report she completed on February 26, 2013. In
this report, Petitioner described her two jobs. She indicated she typed consistently throughout
each day and also performed other clerical tasks, including coding, faxing and moving files. She
stated she had begun experiencing symptoms in her hands and fingers several months earlier
but initially did not know the cause of these symptoms. She also described her work
equipment:

“I also was given a temporary keyboard by my supervisor
(while my keyboard was being repaired) for a length of
time, which seemed to have made my hands have more
pain than usual. Itold my boss the keyboard was too low
and very uncomfortable to type with. She said my keyboard
was still being repaired. | asked for another one, none available.

verespainwith.my:-regularkeyboard:as:well:but

temporary keyboard was more painful.”
Respondent raised no objection to PX 1.

On March 22, 2013, Dr. Kronen performed the following surgical procedures: aright
carpal tunnel release, a radical flexor tenosynovectomy of the right wrist and a right thumb
basal joint arthritis injection. PX 4.

A nursing note dated March 23, 2013 reflects that Petitioner called Dr. Kronen's office
that day, spoke with Dr. Brisbin and reported various symptoms which she attributed to
Vicodin, a pain medication prescribed by Dr. Kronen. Dr. Brishin noted a history of well-
controlled diabetes and hypertension. She started Petitioner on Tramadol and Naprosyn. PX 4.

Petitioner returned to Dr. Kronen on April 1, 2013, with the doctor noting slight
improvement of the numbness and tingling, along with a “much better range of motion of [the]
fingers.” He identified “triggering now of the right 4" digit.” He injected this finger with
Kenalog. PX 4.
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On April 15, 2013, Petitioner saw Dr. Kronen again and complained of persistent
triggering of the right fourth finger. On re-examination, the doctor noted persistent triggering
and tenderness at the base of the fourth right digit overlying the Al pulley. He recommended a
pulley release, noting that Petitioner did not respond to the injection. PX 4.

In April and May of 2013, Petitioner saw Dr. Brisbin for bilateral hip pain. PX 4. At the
hearing, Petitioner described her hip condition as non-work-related.

On May 14, 2013, Dr. Kronen performed a trigger release of the right ring finger. In his
operative report, he documented “severe thickening of the Al pulley.” At the doctor’s
direction, Petitioner continued attending occupational therapy following this procedure. PX 4.

On June 13, 2013, Dr. Kronen noted that Petitioner reported improvement and was no
longer experiencing numbness, tingling or triggering. He recommended two more weeks of
therapy and indicated he would schedule the left hand surgery if all was well at that point. He
released Petitioner to left-handed work. PX 4.

On June 27, 2013, Dr. Kronen described Petitioner as “doing well” with respect to her
right hand. He indicated he planned to schedule the left carpal tunnel release. PX4.

On July 9, 2013, Dr. Kronen operated on Petitioner again, performing a left carpal tunnel
release. PX 4.

On July 16, 2013, Dr. Kronen sent a lengthy narrative report to Petitioner’s counsel,
outlining his examination findings and causation-related opinions. He indicated he viewed
Petitioner as having severe carpal tunnel syndrome from a clinical standpoint, despite the
minimally positive EMG results, based on the duration and intensity of Petitioner's symptoms.
He indicated he first took Petitioner off work on April 1, 2013 and that she remained off work
despite his having cleared her for light duty because her employer could not accommodate her.
He addressed causation as follows:

“Given the patient’s description of her job activities which
clearly require substantial amounts of repetitive activity as
a stenographer, to a reasonable degree of medical and
surgical certainty the development of her fiexor tenosynovitis
bilaterally, carpal tunnel syndrome bilaterally and trigger
digit of the right 4™ [finger] are work-related conditions. With
respect to her basal joint arthritis, despite the fact that she
does repetitive activity, it is my opinion that this is not a work-
related condition and should be handled under her private
medical insurance.”

PX 4.
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On luly 22, 2013, Petitioner returned to Dr. Kronen and reported resolution of her left
hand numbness and tingling. The doctor removed the sutures and prescribed occupational
therapy. PX 4.

At the next visit, on August 8, 2013, Dr. Kronen described Petitioner as “doing well.” He
cleared Petitioner for full duty as of August 12, 2013 but prescribed two more weeks of
occupational therapy. PX 4,

Petitioner returned to Dr. Brisbin on August 27, 2013 and complained of acute right hip
pain secondary to wearing high heels while attending a funeral. The doctor recommended
against an injection, noting Petitioner’s history of diabetes. She prescribed Naprosyn and home
exercises. PX 4.

On September 19, 2013, Dr. Kronen noted satisfactory wound healing. He also noted
that Petitioner had resumed full duty. He placed Petitioner at maximum medical improvement
and released her from care on a PRN basis. PX 4.

Petitioner returned to Dr. Kronen on October 7, 2013 and complained of swelling in her
right ring finger. On examination, the doctor noted tenderness and swelling at the base of that
finger, overlying the released annular pulley, but no triggering. He injected the finger and
allowed Petitioner to continue full duty. PX 4.

On October 28, 2013, Petitioner returned to Dr. Kronen and reported ongoing swelling
and pain in her right ring finger. The doctor’s examination findings were unchanged. He
prescribed occupational therapy and ordered autoimmune panel testing “to determine

—e—Whether there.is any. cundetlying.autoimmune.disease.which.could:be.cansing-this:problem:as———
well.” PX 4.

Petitioner returned to Dr. Kronen on November 25, 2013 and complained of persistent
problems with her left middle finger and right ring finger. After re-examining Petitioner, the
doctor recommended right ring finger surgery and a left middle finger injection. He noted that
Petitioner expressed a desire to take care of her right hand before proceeding with any left-
sided intervention. PX 4.

On December 3, 2013, Dr. Kronen operated on Petitioner’s right hand again, performing
a flap closure and a flexor tenosynovectomy of the right ring finger. In his operative report, he
noted “significant scar tissue as well as severe flexor tenosynovitis of the flexor digitorum
superficialis and flexor digitorum profundus tendons proximal to the area where [Petitioner]
had the previous surgery for her trigger digit release.” PX 4.

On December 16, 2013, Dr. Kronen directed Petitioner to continue therapy for the right
ring finger. He released Petitioner to primarily left-handed work. PX 4.



17IWCCO621

At the next visit, on December 30, 2013, Dr. Kronon recommended additional therapy

for the right ring finger and indicated he planned to proceed with left middle finger surgery in
2014. PX 4.

On January 7, 2014, Dr. Kronen operated on Petitioner’s left middle finger, performing a
trigger release and flexor tenosynovectomy. PX 4.

At the first post-operative visit, on January 20, 2014, Dr. Kronen described Petitioner as
“doing well.” He recommended additional therapy. PX 4.

On February 3, 2014, Dr. Kronen prescribed additional therapy, noting “some grip

strength weakness” in the left hand, and released Petitioner to full duty as of February 4, 2014,
PX 4.

On February 24, 2014, Dr. Kronen noted that Petitioner was having difficulty fully
extending her left middle finger. He prescribed various home exercises “to break down the scar
tissue” and allowed Petitioner to continue full duty. PX 4.

Petitioner returned to Dr. Kronen on March 20, 2014 and complained of right ring finger
pain and swelling. On examination, the doctor noted triggering of this finger at the level of the
A2 pulley rather than the Al pulley. He informed Petitioner that the A2 pulley is typically not

released during a trigger digit operation. He administered an injection and allowed Petitioner
to continue full duty. PX 4.

On April 10, 2014, Petitioner informed Dr. Kronen that her right ring finger triggering
had resolved. The doctor released her from care on a PRN basis. PX 4.

Petitioner next saw Dr. Kronen on August 18, 2014. She complained of pain and
triggering in both her right middle and ring fingers. The doctor noted some nodule formation
and swelling but no triggering on examination. He injected both fingers. He indicated he
discussed a “rheumatoid arthritis work-up” with Petitioner and learned from her that “this was
just recently done and was negative.” PX4.

On August 27, 2014, Petitioner saw Dr. Kronen's partner, Dr. Moravek, and complained
of right shoulder pain of five or six months’ duration. According to the doctor, Petitioner did
not recall injuring the shoulder but reported performing repetitive overhead activities and
lifting at work. On examination, the doctor noted tenderness in the right biceps. He
administered an injection and prescribed medication. PX 4.

On November 19, 2014, Petitioner returned to Dr. Moravek and reported doing well,

shoulder-wise. The doctor prescribed home exercises and released Petitioner from careon a
PRN basis. PX 4.
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Petitioner saw Dr. Kronen the following day, November 20, 2014, and complained of
persistent triggering in her right ring finger. On examination of that finger, the doctor noted
triggering “with obvious swelling and tenderness.” He recommended surgery. PX 4.

On January 12, 2015, Dr. Kronen noted that his request for right ring finger trigger
surgery had been denied by workers’ compensation. He noted triggering on examination and
again recommended surgery. PX 4.

On September 24, 2015, Petitioner returned to Dr. Kronen and complained of left ring
finger triggering of about two weeks’ duration. The doctor indicated that Petitioner denied any
history of trauma. He injected the left ring finger. PX 4.

On October 29, 2015, Petitioner saw Dr. Kronen again. She reported improvement of
her left ring finger triggering and complained of minimal right hand pain. The doctor re-
examined Petitioner and indicated he saw no need for treatment. PX 4.

On December 3, 2015, Petitioner returned to Dr. Kronen and complained of right middle
finger triggering of several weeks’ duration. The doctor injected the finger. PX 4.

Petitioner returned to Dr. Kronen on January 7, 2016 and reported incomplete
resolution of her right middle finger triggering following the injection. The doctor
recommended against performing another injection at that point “due to the increased risk of
tendon rupture.” He directed Petitioner to return in five weeks. PX 4.

At the next visit, on February 11, 2016, Petitioner again complained of right middle
finger triggering. The doctor discussed various treatment options, including surgery, and
£l0] l!.ﬂ..,_“ R= —— .

On April 11, 2016, Petitioner returned to Dr. Kronen and complained of pain and
swelling in her left ring finger. On examination, the doctor noted a reduced range of motion of
that finger “with nodule formation, significant swelling and tenderness.” He administered an
injection. PX 4.

Petitioner testified she has undergone no additional care for her hands or fingers since
her last visit to Dr. Kronen on April 11, 2016. She is not scheduled to return to Dr. Kronen in the
future. At Dr. Kronen's direction, she remained off work between April 1 and August 12, 2013.
She resumed full duty thereafter and was then off again from November 25, 2013 through
February 4, 2014. She returned to full duty thereafter and still performs the same jobs for
Respondent.

Petitioner acknowledged having been an insulin-dependent diabetic for eighteen years.

: She testified she tested negative for rheumatoid arthritis.
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Petitioner testified she still experiences pain in both hands. Her right hand is worse than
her left. She described the pain as “extensive.” Her palms and the bases of her fingers swell
when she types at work. Her right ring finger is beginning to bother her. Her work schedule
has not changed. She experiences numbness in the middle and ring fingers of both hands. She
experiences numbness at night at times but it is worse at work. The surgeries helped overall
but her symptoms returned after she went back to work. She takes Tylenol along with
medication prescribed by Dr. Kronen. She takes this medication at and after work. The
medication helps “for a while.”

Under cross-examination, Petitioner testified that Dr. Hagan has been her family
physician since about 2011. She did not recall undergoing treatment for her hand and finger
problems before February 21, 2013. When Respondent asked her about Dr. Hagan’s note of
September 28, 2012, which states that a dispenser at a McDonald’s restaurant fell onto
Petitioner’s hand, Petitioner responded by saying “that is incorrect.” Petitioner then
acknowledged that the dispenser “came out” of the wali and that she underwent X-rays
following this incident. She was unable to recall whether she complained of continued hand
and new hip pain to Dr. Hagan on March 19, 2013. She indicated she cannot remember exact
dates and would need to consult a calendar to be sure. She testified the EMG was prescribed
due to her job-related pain rather than the dispenser incident. She has taken insulin for
thirteen years. She also takes medication for high blood pressure. She is not sure how long she
has taken this medication. She has been back to full duty since April 2015. She still has two job
titles and continues to work on a computer. She denied being diagnosed with joint arthritis.
When confronted with Dr. Kronen’s note of July 16, 2013, which mentions joint arthritis, she
replied, “that is incorrect.”

On redirect, Petitioner acknowledged that a McDonald’s cup dispenser did fall onto her
hand, maybe in 2012. She underwent an EMG before February 21, 2013. Dr. Kronen released
her to light duty at times but she never performed light duty. When she returned to work, she
returned to full duty.

No witnesses testified on behalf of Respondent.

Arbitrator’'s Credibility Assessment

Petitioner’s description of her job duties was credible and unrebutted. InPX 1, a lengthy
accident report, Petitioner offered even more detail concerning the increased symptoms she
developed while using a temporary keyboard. Respondent did not object to PX 1 or call any
witness to rebut the contents of that document. Respondent’s Section 12 examiner, Dr. Ellis,
referenced a job description which indicated Petitioner was required to “constantly” use her

hands for fingering, twisting and grasping. Respondent did not offer this job description into
evidence.

Petitioner was somewhat evasive about the September 2012 McDonald’s dispenser
incident. Ultimately, she conceded a dispenser did fall onto her hand at McDonald’s but she

3
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distinguished this event from her ongoing hand-related job demands. The Arbitrator does not
view the dispenser incident as having caused the conditions Petitioner claims in this case. Dr.
Hagan's records show that Petitioner mentioned the incident at one visit, on September 28,
2012, and related that the dispenser struck only her left hand. Petitioner underwent left hand
X-rays the same day. The results were negative. There is no evidence indicating Petitioner
returned to Dr. Hagan thereafter until January 2013, when she complained of persistent
bilateral hand pain. The Arbitrator finds credible Petitioner’s testimony that the treatment she
sought at this point was due to her work-related bilateral hand problems and not the dispenser
incident. That incident involved only the left hand.

Did Petitioner establish repetitive trauma injuries manifesting on February 21, 2013? Did
Petitioner establish a causal connection between those injuries and her claimed current
bilateral hand/wrist and finger conditions of ill-being?

The Arbitrator finds that Petitioner established repetitive trauma injuries manifesting on
February 21, 2013. The Arbitrator finds those injuries to include bilateral carpal tunnel
syndrome, finger triggering and tenosynovitis of multiple fingers. In so finding, the Arbitrator
relies on the following: 1) the duration of Petitioner’s employment; 2) Petitioner’s credible
description of the keyboarding and data entry she performed while working for Respondent; 3)
Petitioner’s credible testimony that, during the three years before February 21, 2013, she
actually performed two separate jobs, both of which involved keyboarding and data entry; 4)
Petitioner’s accident report (PX 1), which describes, in detail, problems she encountered with
both her regular keyboard and a substitute keyboard that was “too low”; 5) the job description
referenced by Respondent’s examiner, Dr. Ellis; and 6) Dr. Kronen’s medical records and July 16,
2013 report.

edgesthat:Retitioner-has:taken:insulinfor-diabetesfor=many:

years and that Dr. Eills vnewed diabetes as contributing to both the carpal tunnel and the flnger
triggering. The Arbitrator notes that Dr. Kronen expressed awareness of Petitioner's medical
history and that his partner, Dr. Brisbin, documented Petitioner’s diabetes in her April and May
2013 notes. PX 4. Itis not as if Dr. Kronen was unaware of this condition when he commented
on causation on July 16, 2013. Under Sisbro, Inc. v. Industrial Commission, 207 ill.2d 193
(2003), an employer takes an injured worker as it finds him. The injured worker need only
establish that the work activity was a cause of his condition. He need not exclude all other
possible contributing causes.

The Arbitrator views February 21, 2013 as an appropriate manifestation date despite
the fact Petitioner underwent an EMG, which showed carpal tunnel syndrome, two days earlier.
It was on February 21, 2013 that Petitioner first learned, from Dr. Kronen, of a connection
between her repetitive work duties and her conditions. Durand v. Industrial Commission, 224
Ili.2d 53 (2006).

The Arbitrator finds that Petitioner established causation as to her bilateral carpal
tunnel syndrome and as to her trigger finger and tenosynovitis conditions of ill-being. In so
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finding, the Arbitrator relies on the factors outlined above. Overall, the Arbitrator finds Dr.
Kronen’s causation-related opinions more persuasive than those of Dr. Ellis. Dr. Kronen saw
Petitioner over an extended period of time while Dr. Ellis examined Petitioner once. Dr. Ellis’s
credibility was undermined by his failure to address the contents of Petitioner’s accident
report. He indicated he reviewed this report but his own report contains no mention of the
keyboard positioning problems Petitioner described. The Arbitrator disagrees with his
statement that Petitioner performed only “routine clerical duties.” That statement is
inconsistent with Petitioner’s testimony that she actually performed two different jobs and
typed for hours each day.

The Arbitrator finds that Petitioner did not establish causation as to bilateral basal joint
arthritis or as to the right-sided basal joint arthritis injection Dr. Kronen performed in
conjunction with the right carpal tunnel release on March 22, 2013. In his lengthy report of July

16, 2013, the doctor indicated he did not view Petitioner’s bilateral basal joint arthritis as work-
related. PX 4.

Is Petitioner entitled to temporary total disability benefits?

Petitioner claims she was temporarily totally disabled during two post-operative

periods: from April 1, 2013 through August 12, 2013 and from November 25, 2013 through
February 4, 2014. Arb Exh 1.

The Arbitrator has already found in Petitioner’s favor on the issues of
accident/repetitive trauma and causation. While Respondent’s examiner did not find
causation, he did not dispute the need for treatment.

The Arbitrator finds that Petitioner was temporarily totally disabled from April 1, 2013
through August 11, 2013 (133 days) and from November 25, 2013 through February 3, 2014 (71
days), a total of 204 days, or 29 1/7 weeks. The Arbitrator notes that Dr. Kronen released
Petitioner to resume full duty as of August 12, 2013 and February 4, 2014.

Is Petitioner entitled to reasonable and necessary medical expenses?

Petitioner claims outstanding medical expenses in the amount of $35,115.00 from Mid
America Orthopaedics/Hand and Shoulder Clinic (the partnership where Dr. Kronen practices).
The Arbitrator notes that these claimed charges include charges for treatment of the right hip
and basal joint arthritis. Petitioner does not claim any right hip injury and the Arbitrator has
found that Petitioner failed to establish causation as to her bilateral basal joint arthritis
condition. Of the claimed $35,115.00, the Arbitrator declines to award the following: 1)
3/22/13, $120.00, Dr. Kronen, basal joint arthritis injection; 2) 4/1/13, $275.00, Dr. Brisbin,
office visit and right hip X-rays; and 3) 4/25/13, $146.00, Dr. Brisbin, office visit and right hip
injection.

10
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The Arbitrator awards Petitioner medical expenses in the amount of $34,574.00
($35,115.00 minus the denied expenses outlined above, which total $541.00), subject to the fee
schedule.

What is the nature and extent of the injury?

Because Petitioner’s repetitive trauma injuries manifested after September 1, 2011, the
Arbitrator looks to Section 8.1b of the Act for guidance in assessing permanency. That section
sets forth several factors to be considered in assessing permanency, with no single factor to be
given more weight than another. The first factor, any AMA impairment rating, is not relevant
since neither party offered such a rating into evidence. As for the second and third factors,
occupation and age at the time of the injury, the Arbitrator notes Petitioner was 48 as of
February 21, 2013 and had two occupations: stenographer and clerk. The Arbitrator does not
view the fourth factor, impairment of future earnings, as relevant, since Petitioner resumed full
duty and claims no wage loss. As for the fifth factor, evidence of disability corroborated by the
treating medical records, the Arbitrator notes that Dr. Kronen’s records document some
reduced grip strength and recurrent triggering despite surgical intervention.

In assessing permanency, the Arbitrator notes that, while Petitioner has been back to
full duty for some time, she credibly testified to bilateral hand pain, pain and swelling in her
fingers and palms, especially when keyboarding at work, and numbness in several fingers.

The Arbitrator awards permanency equivalent to 12.5% loss of use of each hand, 30%
loss of use of the right ring finger and 15% loss of use of the left middle finger.

11
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Page 1
STATE OF ILLINOIS ) Xl Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) I:I Reverse [:l Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
|:| Modify Neone of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Maria Gonzalez, 17IWCC0622

Petitioner,

Vs, NO: 11 WC 39176

Elite Staffing, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all parties, the
Commission, after considering the issues of causal connection, temporary disability, permanent disability,
medical, prospective medical and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

~IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed
January 17, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner interest
under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for all
amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum of
$10,000.00. The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: 0CT 5 - 201 Lesond Menpeer

09/21/17 DgBprah L. Simpson

DLS/rm ¥

046 LA-6 ,
Dayid L. Gore

R ~4

Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

17IWCC0622

GONZALEZ, MARIA Case# 11WC039176
Employee/Petitioner

ELITE STAFFING INC
Employer/Respondent

On 1/17/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.59% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANOFF
DAVID Z FEUER

ONE N LASALLE ST SUITE 1000

CHICAGO, IL 60602

1980 LAW OFFICES OF STEVEN TENZER
205 CLARK ST

SUITE 700

CHICSGO, IL 60603
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STATE OF ILLINOIS ) [] injured Workers® Benefit Fund (§4(d))
)SS. I:I Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) |:| Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Maria Gonzalez Case # 11 WC 39176
Employee/Petitioner
v. Consolidated cases: N/A
Elite Staffing

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Geneva, on December 7, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
l:’ Was there an employee-employer relationship?
l:’ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
E’ Was timely notice of the accident given to Respondent?
@ Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
I___| What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
[(JTPD [] Maintenance ClTtp
IZ] What is the nature and extent of the injury?
. D Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

D Other

FrEmommoow

7~

czZg¢r

ICArbDec 2/10 100 ¥, Randolph Sireet #8-200 Chicago, IL 60601 312:814-6611 Toll-free 866/352-3033  Web site: www iwee il gav
Downstate offices: Collinsville 618/346-3450  Peoria 309:671-3019  Roclford 815/987-7292 Springfield 217:785-7084
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FINDINGS
On September 2, 2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident as explained infra.

In the five weeks preceding the injury, Petitioner earned $567.20; the average weekly wage was $113.44.
On the date of accident, Petitioner was 55 years of age, married with 1 dependent child.

Petitioner las received all reasonable and necessary medical services as explained infra.

Respondent /ras paid all appropriate charges for all reasonable and necessary medical services as explained
infra.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER
Medical Benefirs

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, as
reflected in the medical bills submitted into evidence by Petitioner that remain unpaid from CAPS and EqMD,
as provided in Sections 8(a) and 8.2 of the Act. Petitioner’s claim for payment of any other medical bills is
denied.

Perinanent Partial Disability: Person as a Whole

As explained in the Arbitration Decision Addendum, based on the factors delineated in Section 8.1b of the Act,
and the record taken as a whole, Respondent shall pay Petitioner permanent partial disability benefits of
$113.44/week for 12.5 weeks, because the injuries sustained caused the 2.5% loss of use of the person as a
whole (low back), as provided in Section 8(d)2 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

~
Al T~
o
January 10, 2017

Signature of Arbitrator Date

ICATbDec1 9(b) p. 2

JAN 1.7 2017
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

Maria Gonzalez Case #11 WC 39176

Employee/Petitioner

v Consolidated cases: N/A

Elite Staffing

Employer/Respondent

FINDINGS OF FACT

The issues in dispute at this hearing include whether there is a causal connection between Petitioner’s low back
condition and accident on September 2, 2011, Respondent’s liability for payment of Petitioner’s medical bills,
and the nature and extent of Petitioner’s injury. Arbitrator’s Exhibit! (“AX”) 1. The parties have stipulated to

all other issues. AX1.

Background

Maria de la Luz Gonzalez (Petitioner) testified that she was employed by Elite Staffing, Inc. (Respondent). She
sustained an undisputed accident at work on September 2, 2011,

On the date of accident, Petitioner testified that she finished working at around 2:00 p.m., took off her gown and
hung it in its place. She explained that she lifted her left arm to move the plastic curtain aside, she stepped
forward, and tripped on a pallet jack as she was exiting the door. Petitioner also explained that when she fell
her whole body went down landing on pieces of steel causing her to hurt her whole body. Petitioner testified
that she felt back pain as well as numbness in her hands and legs. Two co-workers helped Petitioner get up and

she then sought medical care at a hospital.

Medical Treatment

The medical records reflect that Petitioner presented at the Provena Mercy Medical Center emergency room on
September 2, 2011. PX2. She reported lumbar pain after her fall at work. Jd. Petitioner underwent x-rays of
the spine. /d. The interpreting radiologist noted a likely acute 33% wedge compression deformity of the L1
vertebral body. /d. The emergency room physician diagnosed Petitioner with an acute compression fracture of
L1, prescribed Vicodin as needed, and instructed her to follow up within three days. Id.

On September 6, 2011, Petitioner saw Charles Woodward, M.D. (Dr. Woodward) at Provena Mercy Medical
Center. PXI1. She reported that she was working when she tripped over a hand jack between the forks on a
hand jack and fell directly on her gluteal area. /d. Petitioner complained of mid to lower back pain and
radiating pain into her legs. /d. Dr. Woodward noted his review of Petitioner's x-rays which showed an L1
wedge compression fracture in Petitioner's prior medical history including polio which affected her right foot
and ankle. /d. On physical examination, straight leg raise testing was negative and Petitioner had tenderness to
palpation at T12, L1, and L2. Jd. Dr. Woodward diagnosed Petitioner with an L1 compression fracture and

I The Arbitrator similarly references the parties’ exhibits herein. Petitioner’s exhibils are denominated “PX” and Respondent’s
exhibits are denominated “RX" with a corresponding number as identified by each party. Exhibits attached to depositions will be
further denominated with “(Dep. Ex. )"

1
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recommended an orthopedic consultation for further evaluation and trcatment. Id.

On September 13, 2011, Petitioner presented at Castle Orthopaedics and Sports Medicine to see Suresh
Velagapudi, M.D. (Dr. Velagapudi). PX1. He noted the following history in pertinent part:

Ms. Delaluz Gonzalez is 54. She presents to the office for evaluation related to her back as well as
complained about having paresthesias in both of her hands and pain at the base of her thumbs. She
reports she had tiredness into her arms. She reports all of these dates back to 09/02/11 when she was
working for her employer through a temporary staffing company and stepped on a pailet jack and slipped
and fell, ended up landing on her seat with her hands behind her such that dorsiflexed wrist. She
complains about having pain as noted above. She has been on Norco as well as taking Voltaren, which
she was on previously for left-sided sciatica. She has paresthesias in both of her hands. She reports also
having some paresthesias in her feet. She is a diabetic for about 12 years. She takes oral hypoglycemic.
There is a comprehensive history and review of systems that | have had a chance to look at.

Id. On physical examination, Dr. Velagapudi noted tenderness on percussion of her back around L1 vertebra, a
negative straight leg raise bilaterally, and excellent motion of her elbows and wrists with tenderness
corresponding bilaterally at the CMC joints with a positive Tinel's sign to the right and positive bilateral
Phalen's maneuver more severe on the right. /d. Dr. Velagapudi diagnosed Petitioner with a lumbar L1
compression fracture with about 30% compression anteriorly with no evidence for retropulsion and bilateral
CMC arthritis. /d. He recommended treatment of the spine with analgesics. Id.

On October 14, 2011, Petitioner returned to Dr. Velagapudi reporting continued back pain and some numbness
in her hands. PX1. He noted Petitioner's request whether she would benefit from an MR of the back and noted
«] have indicated to her based on the fact that she has absence of radicular symptoms and clinically having an L1
compression fracture, MRI is clinically not indicated and 1 explained that to her and her son and I think she
understands it better.”” Jd. Dr. Velagapudi recommended physical therapy for range of motion and
strengthening three times a week for 4-6 weeks. Jd. In the interim, he kept Petitioner on work restrictions. J/d.

Petitioner testified that she then sought treatment at Nuestra Clinica with Dr. Gabrie! Rivera (Dr. Rivera) where
she received chiropractic treatment and physical therapy. Petitioner testified that the treatments helped her. The
medical records reflect that Petitioner underwent chiropractic and physical therapy treatment there from October
17,2011 through June 1, 2012 without significant improvement. PX3.

In the interim, on October 31, 2011, Petitioner saw Matthew Ross, M.D. (Dr. Ross) at Midwest Neurosurgery &
Spine Specialists as referred by Dr. Rivera. PX3. Dr. Ross noted the following in history in pertinent part:

... back pain following a work injury 2 months ago. The patient states that she works in a factory as a
packer. On September 2, 2011, she tripped and fell over what sounds like banding straps on a pallet.
The patient reported the injury immediately. She was taken to Mercy Hospital were x-rays were taken of
her hands and spine. She was then given pain medication and sent home. She states that initially she had
tingling in her hands and legs. Essentially, everything was hurting. The patient was referred to an
orthopedic surgeon. He told her that she had a spinal fracture. He did not recommend any specific
treatment for the fracture other than a workup for osteoporosis. The patient states that she then {saw Dr.
Rivera]. Since working with [him and his team], she has undergone therapy. Shc is noticing gradual
improvement in her back pain. There is no radiation of pain into her extremities. She has not observed
any weakness or persisting sensory loss.

PX3. Dr. Ross noted that he reviewed Petitioner's cervical, thoracic, and lumbar spine x-rays which showed a
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wedge compression deformity of the L1 vertebral body, but “[i]t is not possible to ascertain whether this is a
new or old fracture. She has some spondylosis in her thoracic spine, otherwise her back looks quite youthful.”
Id. Dr. Ross opined that Petitioner's back pain may be due to her compression fracture as a result of the fall at
work which appeared to be healing and improving with therapy. Jd. He recommended continued chiropractic
and physical therapy with an emphasis on work preparation activities. /d.

As ordered by Dr. Rivera, Petitioner underwent an MR of the lumbar spine on December 12, 2011 at Fox
Valley Imaging. PX3. The interpreting radiologist noted a 25% compression deformity of the L1 vertebra and
moderate central spinal stenosis at L4-L5 which was multifactorial. /d.

Section 12 Examination — Dr. Espinosa

On April 3, 2012, Petitioner submitted to a medical examination with Francisco Espinosa, M.D. (Dr. Espinosa)
at Respondent’s request. RXS5 (Dep. Ex. 2). Dr. Espinosa examined Petitioner, reviewed various treating
medical records and rendered opinions about Petitioner’s condition and its relatedness, if any, to her accident at
work, Id. In his report, Dr. Espinosa noted the following history in pertinent part:

Mrs. Gonzalez is a 54-year-old woman who works for Elite Staffing and was performing work on
September 2, 2011 when she stepped on a pallet jack accidentally, slipped and fell, landing on her
buttocks and her hands. She sustained a low back injury as well as injured her wrist.

RXS5 (Dep. Ex. 2). Dr. Espinosa the following reports of ongoing symptoms by Petitioner in pertinent part:

...persistent neck pain and low back pain. She denied any bladder or bowel dysfunction related to the
accident of September 2, 2011. She does say that she had intermittent pain with change in position,
particularly in the hand but no significant symptoms in the lower extremities except for the weakness that
she has from her polio in the right leg and foot. She had numbness and tingling as well as weakness. Her
symptoms are exacerbated by positions or activities and are alleviated by changing position and
medication. She is not able to drive a car. She is able to put on her shoes and socks. Valsalva
maneuvers do exacerbate her symptoms.

She has not worked since September 2, 2011 because of her back pain. She describes her sitting
tolerance as less than one hour, or standing tolerance as less than one hour, and her walking tolerance as
more than two blocks. On a scale of one to ten, with ten being the most severe, the patient describes the
pain as a 5 with exacerbations to 8.

... She does experience difficulty sleeping because of her pain. ...

RXS5 (Dep. Ex. 2). After a physical examination, Dr. Espinosa noted that Petitioner was having mainly pain in
the L4 area and in the neck around C5, but in the paraspinal muscles she had no midline bony pain and she
mainly referred to muscle pain. /d. He determined that Petitioner was suffering primarily for myofascial pain
with an L1 fracture that had healed. fd. Dr. Espinosa noted his review of Petitioner's MRI scan of December
12, 2011 at which point Petitioner L1 fracture had already healed. /d. He indicated that the report clearly stated
that there was a chronic appearing compression deformity of about 25% involving the body of L1 and wedging
of the vertebra anteriorly with no significant edema meaning that it had healed. /d.

Dr. Espinosa noted that his examination of Petitioner took place approximately seven months after her fall at
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work and that “there is no need for kyphoplasty and the pain that she is experiencing is not referred to L1 but
mainly myofascial pain in the lower lumbar region around L4 and in the cervical region around C5.” Id. He
also opined that there was a definite causal relationship between Petitioner's L1 fracture and her fall at work, but
the L1 fracture was healed and Petitioner's December 12, 2011 MRI no longer showed any edema and only a
25% loss anteriorly with no retro repulsion or compromise of the spinal canal. Id. For her myofascial pain, Dr.
Espinosa indicated that Petitioner needed to learn physical therapy exercises in a registered and acceptable
program followed by home exercises afterwards. /d.

Utilization Review

Respondent requested a utilization review related to Dr. Rivera’s request for authorization of 77 chiropractic
therapy visits from October 17, 2011 through June 1, 2012. RX2. The request was non-certified by Edwin
Rabin, D.C. (Dr. Rabin) beyond nine visits. /d. Dr. Rabin noted that ODG-TWC guidelines allowed for nine
visits over eight weeks and a total of up to 18 visits over a 6-8 week period with evidence of objective and
functional improvement. Id. Dr. Rabin noted, “[i]n this case, considering the claimant was initially seen for
chiropractic therapy on 10/17/11, 9 initial visit starting 10/17/11 is reasonable to see if any objective and
functional gains are attainable with such conservative treatment. However, on 11/04/11 afier approximately 9
chiropractic visits, there is very limited documentation of objective and functional improvements from the
initia] visits. There is also no mention of any aggravation of symptoms after the initial 9 visits to warrant
additional chiropractic care. Absent such information, the need for additional chiropractic therapy beyond the
initial 9 visits is not seen as medically necessary.” Id.

Deposition Testimony — Dr. Espinosa

Respondent called Dr. Espinosa as a witness and he provided testimony at an evidence deposition on October
19,2016. RXS. Dr. Espinosa testified that he is a board certified neurosurgeon with specialty in the spine.
RXS5 at 5-7; RXS5 (Dep. Ex. 1).

Dr. Espinosa testified that Petitioner did not require any kyphoplasty to treat the healed, chronic compression
fracture reflected in Petitioner’s December 2, 2011 MRI. RX5 at 12-14. He explained that at the time he
evaluated Petitioner, she was having pain in her neck and lower back more typical of muscle pain which, in his
opinion, was myofascial pain involving the muscle which was the source of her diffuse back pain. Id., at 14.

Dr. Espinosa maintained that Petitioner’s L1 fracture was healed and Petitioner required no further treatment for
her soft tissue injury other than some physical therapy after which Petitioner would reach maximum medical
improvement. Id., 18-19.

On cross examination, Dr. Espinosa acknowledged that Petitioner had been receiving chiropractic treatment and
physical therapy, but his recommendation for physical therapy was specifically to address myofascial release.
RXS5 at 21-22. He indicated that 12-15 sessions of electrical stimulation would be appropriate. Id., at 22, 24.

He also indicated that chiropractic manipulation could be harmfuil and he did not recommend manipulation for
patients with fractures. Id.

Additional Information
Petitioner testified that after she was released to light duty work on June 3, 2012 she did not try to go to back to

work because she was not feeling well so she went to Mexico. Petitioner explained that she did not attempt to
work anymore because she had no strength.
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Regarding her current condition of ili-being, Petitioner testified that her hands go to sleep and hurt. She also
experiences weakness in her legs. Petitioner testified that she cannot do simple things at home because her back
hurts. For example, Petitioner explained that everything that requires strength and that she has to do with her
hands causes her back pain. Petitioner testified that she was feeling happy working before her accident, but has
felt this way after her accident at work. She explained that she feels sad because she cannot work. Petitioner
also explained that she started working with Respondent because she had a son studying, but then she could not
work after her accident.

Petitioner testified that she has not had any other accidents after September 2, 2011. She also has not had any
further medical attention after seeing Dr. Rivera because she understood that she would have to pay for it.
However, in Mexico, Petitioner testified that she had medical treatment all the time for her low back. There are
no outstanding medical bills from any treatment in Mexico in dispute.

On cross examination, Petitioner testified that she did not have any other accident before her accident at work
and no problems with her legs or back. Petitioner acknowledged that she had polio as a child, but that never
stopped her from working. Petitioner testified that she had not sustained any other foot or ankle injuries.
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ISSUES AND CONCLUSIONS

The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator’s and
parties’ exhibits are made a part of the Commission’s file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at hearing as follows:

In support of the Arbitrator’s decision relating to Issue (F), whether the Petitioner’s current condition of
ill-being is causally related to the injury, the Arbitrator finds the following:

The medical records reflect that Petitioner received emergency care immediately after her fall and she was
released from the hospital with a diagnosis of an L1 compression fracture. Petitioner followed up with Dr.
Velagapudi who recommended a course of physical therapy and analgesics to treat her symptoms. He did not
recommend a lumbar MRI. Petitioner then sought chiropractic care with Dr. Rivera. He referred Petitioner to
Dr. Ross, a neurosurgeon, who indicated that continuing chiropractic care and physical therapy was appropriate.
Petitioner testified that her chiropractic treatment was helpful. However, the medical records of Dr. Rivera
reflect no significant improvement as noted by Dr. Rabin, Respondent’s utilization reviewer. Moreover,
Respondent’s Section 12 examiner, Dr. Espinosa, noted that while some physical therapy was appropriate to
address Petitioner’s myofascial pain for her soft tissue injuries as a result of the fall at work, chiropractic
manipulation was not appropriate for Petitioner’s compression fracture.

Based on the foregoing, the Arbitrator finds that Petitioner has established a causal connection between her low
back condition and accident at work to the extent opined by Dr. Espinosa.

In support of the Arbitrator’s decision relating to Issue (J), whether the medical services that were
provided to Petitioner were reasonable and necessary, whether Respondent has paid all appropriate
charges for all reasonable and necessary medical services, the Arbitrator finds the following:

“Under section 8(a) of the Act (820 ILCS 305/8(a) (West 2006)), a claimant is entitled to recover reasonable
medical expenses, the incurrence of which are causally related to an accident arising out of and in the scope of
her employment and which are necessary to diagnose, relieve, or cure the effects of the claimant’s injury.”
Absolute Cleaning/SVMBL v. lll. Workers’ Compensation Comn'n, 409 11l App. 3d 463, 470 (4th Dist. 2011)
(citing University of llinois v. Industrial Comm'n, 232 T1l. App. 3d 154, 164 (Ist Dist. 1992)). Whethera
medical expense is either reasonable or necessary is a question of fact to be resolved by the Commission, and its
determination will not be overturned on review unless it is against the manifest weight of the evidence. F&B
Manufacturing Co. v. Industrial Comm'n, 325 1ll. App. 3d 527, 534 (st Dist. 2001).

As explained more fully above, the Arbitrator finds that that Petitioner has established a causal connection
between her low back condition and accident at work to the extent opined by Dr. Espinosa. The medical bills
submitted into evidence are for medical services including, and beyond, those found to be reasonable or
necessary by Dr. Espinosa or by Respondent’s utilization review. The Arbitrator finds that the medical bills
from CAPS and EqMD that remain unpaid are within the treatment recommended by Dr. Espinosa and should
be paid pursuant to Sections 8(a) and 8.2 of the Act. However, the medical bills from Nuestra Clinica for
chiropractic care were not recommended by Dr. Espinosa as reasonable or necessary—indeed, he opined that it
could be harmful—and these bills were further submitted to a utilization review, which found that they were
neither reasonable nor necessary.

Petitioner underwent extensive chiropractic treatment at Nuestra Clinica. A review of the records and the
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utilization review report reflects that some of the services were for body parts not at issue in Petitioner’s above-
captioned claim, including the cervical spine. Moreover, Dr. Rivera’s request for authorization of 77
chiropractic therapy visits from October 17, 2011 through June 1, 2012 was non-certified by Respondent’s
utilization reviewer, Dr. Rabin, beyond nine visits. Dr. Rabin noted that there was no evidence of objective and
functional improvement after those visits and no mention of any aggravation of symptoms thereafter to warrant
additional chiropractic care. As opined by Dr. Espinosa and Dr. Rabin, in the absence of such information or
other evidence to support the reasonableness of the extensive chiropractic care to related—and wholly
unrelated—body parts, the Arbitrator finds that Petitioner has failed to establish that the chiropractic treatment
with Dr. Rivera beyond that authorized by Respondent’s utilization review is either reasonable or necessary and
Petitioner’s claim for payment of those bills is denijed.

Accordingly, the Arbitrator finds that the medical bills submitted into evidence by Petitioner that remain unpaid
from CAPS and EqMD shall be paid by Respondent pursuant to the medical fee schedule as provided in
Sections 8(a) and 8.2 of the Act. Petitioner’s claim for payment of any other medical bills is denied.

In support of the Arbitrator’s decision relating to Issue (L), the nature and extent of the injury, the
Arbitrator finds the following:

Section 8.1b of the Illinois Workers’ Compensation Act (“Act”) addresses the factors that must be considered in
determining the extent of permanent partial disability for accidents occurring on or after September 1, 2011.
820 ILCS 305/8.1b (LEXIS 2011). Specifically, Section 8.1b states:

For accidental injuries that occur on or after September 1, 2011, permanent partial disability shall be
established using the following criteria:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall report the level of impairment in writing. The report shall
include an evaluation of medically defined and professionally appropriate measurements of
impairment that include, but are not limited to: loss of range of motion; loss of strength;
measured atrophy of tissue mass consistent with the injury; and any other measurements that
establish the nature and extent of the impairment. The most current edition of the American
Medical Association’s “Guides to the Evaluation of Permanent Impairment” shall be used by the
physician in determining the level of impairment.

(b) In determining the level of permanent partial disability, the Commission shall base its
determination on the following factors:

(1) the reported level of impairment pursuant to subsection (a);

(ii) the occupation of the injured employee;

(iii) the age of the employee at the time of the injury;

(iv) the employee’s future earning capacity; and

(v) evidence of disability corroborated by the treating medical records. No single
enumerated factor shall be the sole determinant of disability. In determining the level of
disability, the relevance and weight of any factors used in addition to the level of
impairment as reported by the physician must be explained in a written order. Id.
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Considering these factors in light of the evidence submitted at the hearing, the Arbitrator addresses the factors
delineated in the Act for determining permanent partial disability.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that no permanent partial disability impairment
report was offered into evidence. Thus, the Arbitrator assigns no weight to this factor.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that Petitioner
was employed as a packer in a factory at the time of her accident. Thus, the Arbitrator assigns significant
weight to this factor.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 55 years old at the time of the
accident. This fact is stipulated by the parties. Thus, the Arbitrator assigns significant weight to this factor.

With regard to subsection (iv) of §8.1b(b), the future earning capacity of the employee, the Arbitrator notes that
there was no evidence of any diminishment in Petitioner’s future earnings capacity as a result of her accident.
Thus, the Arbitrator assigns significant weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical records,
the Arbitrator notes that Petitioner sustained an L1 compression fracture as a result of her fall at work. The
MRI, which her own treating physician did not recommend, showed a fully healed compression fracture. Dr.
Espinosa opined that Petitioner required a course of physical therapy to address Petitioner’s myofascial pain and
that chiropractic manipulation was not appropriate. Thus, the Arbitrator assigns significant weight to this factor.

Based on all of the foregoing, and in consideration of the factors enumerated in Section 8.1b, which does not
simply require a calculation, but rather a measured evaluation of all five factors of which no single factor is
conclusive on the issue of permanency, the Arbitrator finds that Petitioner has established permanent partial
disability to the extent of 2.5% loss of use of the person as a whole (low back) pursuant to §8(d)2 of the Act.
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STATE OF ILLINOIS ) g Affirm and adopt (no changes) I:l Injured Workers’ Benefit Fund (§4(d))
) S8. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF JEFFERSON ) I:I Reverse |___| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Moedify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Curtis Sliggt‘iacl)lﬁer, 1 7 I ‘? C C 0 6 2 3
VS. NO: 11 WC 21470

Archer Daniels Midland Company,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary disability,
permanent disability, causal connection, medical, prospective medical and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 29, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: 0OCT 5- 2017 w N WJ
09/7/16 Dgfigrah L. Simpson

DLS/

046 0 w‘_;ﬂ f ’s

David L. Gore

J;‘% 4

Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION

2 NOTICE OF ARBITRATOR DEC[SIiN.? IWCC 0 6293

SIDWELL, CURTIS Case# 11WC021470

Employee/Petitioner

ARCHER DANIELS MIDLAND COMPANY
Employer/Respondent

On 2/29/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
‘Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.45% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0293 KATZ FRIEDMAN & ET AL
RICHARD K JOHNSON

77 WWASHINGTON ST 20TH FL
CHICAGQ, IL 606802

0771 FEATHERSTUN GAUMER ET AL
DANIEL L GAUMER

225 N WATER ST SUITE 200
DECATUR, IL 62523
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d)}
)8S. D Rate Adjustment Fund (§8(g))
COUNTY OF Jefferson ) [ ] Second Injury Fund (§8(e)18)
& None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Curtis Sidwell Case # 11 WC 21470
Employee/Petitioner R

v. Consolidated cases: N/A
Archer Daniels Midland Company

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Melinda Rowe-Sullivan, Arbitrator of the Commission, in the
city of Mt. Vernon, on January 6, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
: D What was the date of the accident?

L__l Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causaily related to the injury?

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in disputc?

JTPD (] Maintenance: TTD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposcd upon Respondent?
N. D Is Respondent due any credit?
0

. D Other

—mZOmM@moUOw

TCArEDee 210 100 IV, Randolph Strees #8-200 Chicago, I, 60601 312/814-6611  Toll-free 866/35 2.3033  Web ste: www.hvecil gov
Downstate offices: Collinsville 618/346-3430  Peoria 309/671-3019 Rockford 815/987-7292  Springfieid 217.785-7084
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FINDINGS
On May 10, 2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

in the year preceding the injury, Petitioner earned $28,912.00; the average weekly wage was $556.00.
On the date of accident, Petitioner was 41 years of age, married with 0 dependent children.
Petitioner’s current condition of ill-being is not causally related to the accident.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $2,713.05 in non-occupational
indemnity disability benefits, for a total credit of $2,713.05.

Respondent is entitled to a credit for all amounts paid under group health plan under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that he sustained an accident that arose out of and in the course of his employment with
Respondent, and that his current condition of ill-being is casually related to his atleged accident. All benefits are denied;
the remaining issues are moot and the Arbitrator makes no conclusions as to those issues,

Respondent shall be given a credit in the amount of $2,713.05 for non-occupational indemnity disability benefits paid.
Respondent shall be given a credit for all amounts paid under group health plan under Section 8(j) of the Act.

RULES REGARDING ArPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of

the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

[ it nie o (T uliRn) 2/24/16

Signature of Arbitrator Date

ICArbDec p 2

FEB 29 2016
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ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
Curtis Sidwell Case # 11 WC 21470
Employee/Petitioner
V. Consolidated cases: N/A

Archer Daniels Midland Company
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner testified that he lives in Watson, [llinois and was first employed with Respondent on
February 5, 2007 as a forklift operator. He testified that he remained in that position up through May 10,
2011. He testified that prior to this case, he had never filed any worker’s compensation claims nor had he
received treatment for his left knee prior to May 10, 2011. He testified that in the six months leading up
to May 10, 2011, he did not run or cycle as a hobby. He testified that he is currently 5° 117 inches tall
and weighs 185 pounds, that he had the same height and weight in 2011 and that he had the same body
habitus since his graduation from high school.

Petitioner testified that as a forklift operator in May of 2011 and for the six months or so prior, his
job duties included receiving loads of product on semis, LTL carrier drop-offs, gathering orders, filling
orders on pallets and throwing bags all day. He testified that in mid-2010, there was a change in his job
duties. He testified that in mid-2010 they started working two men short of a crew and that up to mid-
2011 they were still two men short. He testified that with the schedule that they had, it was a pretty hectic
8-hour shift. He testified that they were working overtime a lot and sometimes worked on Saturdays as
well because they were lwo men short.

Petitioner testified that from March 2011 up to May 2011, they would load and unload on average
7-10 loads per day, which did not include customer pick-ups or LTL drop-offs. When asked how many
skids of product would be on a typical truck or load, he testified that on a normal outbound load, 95% of
the time there would be 2,000 pound super sacks, and that they fit 22 skids on a semi to fill the truck.
When asked if he was simply driving the forklift all day while loading the trucks, Petitioner responded
that the job description on loading the trucks with the 2,000 pound super sacks was that they had to blow
the excess product off of the totes before they loaded the totes onto the semi. He testified that he would
have to go pick up one skid at a time, drag it with his fork truck to the air compressor, set it down, get off
his fork truck, blow the tote off, get back on his fork truck, load the tote and repeat the process some 20
times.

Petitioner testified that in addition to this operation, he would have to get up and down off his
forklift truck 46-47 times per load, sometimes more. He agreed that there were 7-10 loads per day,
sometimes more. With respect to his lifting requircments during the course of a day, Petitioner testified
that the bags weighed anywhere from 40-60 pounds, and that occasionally they had 75-100 pound barrels
for an LTL drop-off and would have to “double team”™ on the 100-pound barrels. He testified that
normally he was lifting 40-50 pound bags when gathering orders for customers, and that he would do this
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every day. He testified that for getting up and down off the forklift, he would use his left foot to push off
and to get up into the forklift. When asked how much his left knee bended when getting in and out of the
forklift, Petitioner responded that his left knee would bend 90 degrees to get to his step, which was 18-24
inches high. He testified that he would generally be landing on a concrete floor.

Petitioner testified that he operated the forklift by stepping up, and that it had brake and gas
pedals as well as a clutch brake assembly. He testified that the one that he used and worked with every
day all day had a clutch brake assembly, and that he used the right foot for the gas pedal and the left foot
for the clutch brake assembly. He testified that he did constant braking and clutching all day long.

Petitioner testified he noticed in the months leading up to May 2011 that as he performed his job
duties, a couple of hours into his shift he would have pain and achiness that got worse as the day went on.
He testified that at the end of the day he was in quite a bit of pain, and that he would have to lift his leg in
order to get into his car and could not bend it. He testified that in the last 2-3 weeks prior to May 10", it
progressed and got worse.

Petitioner testified that on May 10" between 9:00 and 9:30, he went out to load an outbound load
of 2,000-pound super sacks and noticed that his knee was starting to hurt pretty badly, and by the time he
had finished loading the truck and was getting ready to get off his fork truck to seal the driver up, when he
stepped down onto the concrete his left knee popped and buckled and he dropped to his knee. He testified
that he then sealed the driver up, took his paperwork and got onto the fork truck and drove to other end of
the warehouse to report the accident to his supervisor, Paul Gouchenouer. He testified that as he got off
the fork truck at the office a co-worker needed him to double-check his loads, so he provided assistance.
He testified that as he was turning around to return to the office, there was a metal frame on the floor that
was flipped up at the lip. He testified that as he was dragging his left boot, the lip caught the end of his
boot and caused him to almost trip and fall. He testified that he then went into the office and reported
what happened at north end of warchouse to Paul Gouchenouer and asked to fill out an accident report.
He testified that he then contacted his safety manager, Roger Friese, after which Mr. Friese and the plant
manager came over, agreed that an accident report needed to be filled out, and sent him to Bonutti Clinic
for an evaluation. Petitioner denied having been seen at the Bonutti Clinic prior to this time.

Petitioner testified that at Bonutti Clinic he was initially seen by a nurse and then Dr. Rudert. He
agreed that Dr. Rudert asked him how he thought he hurt himself and he explained what happened. He
agreed that Dr. Rudert asked him about his job duties, and that he wanted to know how many times a day
he got up and down off his fork truck. Petitioner testified that he told him what he testified to at the time
of arbitration. He agreed that Dr. Rudert ordered an MRI which was performed the same day, that he
recommended medications and that he referred him to Dr. Lee at Bonutti Clinic.

Petitioner testified that his first visit with Dr. Lee took place on June 9, 2011, and that just a day
prior to that he was informed that his worker’s compensation claim was denied. He testified that he
instructed them use his group health insurance as indicated in the letter he received. Petitioner agreed that
he was given a cortisone injection on that date, and that he went off work that day. He testified that he
was placed on light duty by Dr. Lee, but Respondent was not able to accommodate his light duty at that
time. He testified that he was paid short-term disability benefits for June 9, 2011 through September 1,
2011, and that he continued to see Dr. Lee for treatment. He testified that Dr. Lee did another injection
and ultimately recommended surgery.

Petitioner testified that he had surgery on his knee on August 10, 2011, and that he had physical
therapy at Biomax. He testified that he had follow-up visits in August 2011 and was ultimately returned
to work regular duty on September 2, 2011. He agreed that he returned to the same Jjob, but by then they
had hired I or 2 additional people to help alleviate the hectic scheduling issues. He testified that there

2
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was a “blow of’ change as well, and that they were given a reel hose to blow off all 22 loads at once in
order to not have to go up and down off the fork truck so many times. He agreed that he continued to
use the clutch forklift truck after he returned.

Petitioner testified that after he returned to work in September 2011 and for the next 3-4 months,
the pain would reoccur and by the end of his shifi he would be in significant pain. He testified that he
continued to work without any lost time, and that he went for a six-month follow-up with Dr. Lee in
2012. He testified that Dr, Lec asked him to be evaluated by his partner, Dr. Wente. He testified that Dr.
Wente saw him on a couple of occasions and gave him an injection into the left knee joint, which was
different than the injections he had been given by Dr. Lee. He testified that he had more therapy at
Biomax, and that he then did the exercises at home that they had taught him. He testified that he
continued to work on the forklift, and that he did not lose any additional time from work.

Petitioner testified that he saw Dr. Kohlmann one time on April 3, 2014, and that he evaluated
him and told him there was no surgical explanation for his knee. He testified that when he returned to
work in September and in the couple of months thereafter, he noticed pain in the knee joint on the exterior
or outside of his left knee, which was the same as the pain he experienced currently. He testified that he
has a 2-inch surgical scar on the exterior side of his left knee, and that he has two scope incisions under
his kneecap. He agreed that his not currently under the care of a physician for his knee. He testified that
he treats himself for his problems with stretches and Meloxicam. He testified that he has a sheet of
exercises from Biomax, so he continues 1o try to stretch 1-2 times per day. He denied reinjuring the left
knee.

Petitioner agreed that he reviewed Petitioner’s Exhibit 6, the Medical Bills Exhibit, prior to
arbitration. He agreed that his group health paid a large portion of the bills, and that a balance of
$3,717.00 remains unpaid.

On cross-examination, Petitioner testified that in May of 2011 there were two additional forklift
operators besides him. He testified that normally the three people working included himself, Jeremy
Boone and Paul Gouchenouer. He testified that Mr. Gouchenouer took care of the stock side of the
warehouse, so whatever stock orders that production needed from across town Mr. Gouchenouer was in
charge of gathering the stock and loading it onto a semi to go across town so he did not assist Petitioner
and Mr. Boone. He testiticd that he and Mr. Boone did most of the incoming trucks and outgoing trucks,
as well as customer orders and the LTL drop-offs. He testified that there were three loading docks where
trucks would come in or would leave with product, and that there would be somewhere in the range of 22
skids of material that would go outbound on a typical truckioad and that there would be 22 skids coming
in on a full inbound truck.

On cross-examination, Petitioner testified that if he was responsible for unloading a new truck, he
would drive over to the semi-trailer and start pulling skids of material off one at a time with his forklift.
He testified that he would bring each skid into the warehouse and drop it typically a couple of hundred
feet away from the truck. He agreed that he would then turn the fork truck around, drive back to the semi,
stick the forks under the next skid, bring it back into the warehouse and set it down next to the other skids
he had already dropped off. He agreed that he repeated the process until all of the skids were off the
semi-trailer and brought into the building.

On cross-examination, Petitioner testified that the process for super sacks might take 20-30
minutes, but for bagged materials there might be skids leaning which would require him to get off the
fork truck and restack the skid before he could lift it up to get it out of the semi. He testified that just
about every day with an LTL carrier they would have to restack skids. He agreed that if a truck came in
with 22 skids on it, every single one of the skids would not be leaning to the point where he would have
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to get off his truck and restack it, and that sometimes he would just stay on the truck, put the forks of the
truck under the next skid, pick it up, turn around, drive it back into the warehouse and drop it off, and that
he would go back and repeat the process 20-22 times before the truck was empty. He testified at that
point, he then got off the truck and tested the product he had just loaded. He testified that the testing
depended on the product involved, and that they had sampling books and may need to sample product by
using a safety knife or a probe tube. He agreed that he would be walking around the various skids of
product, that he would have a clipboard or paperwork with him and that he tested the various products.
He agreed that in some cases, it might take him 30-60 minutes to test a particular load, draw the samples
and do all the paperwork. He testified that at that time, there would typicaily be 3-4 semis waiting so he
would repeat the process with another truck depending on whether it was inbound or outbound, He
testified that for outbound loads, he had to double-check each load to make sure it was the right lot
number and product. He testified that he would do the paperwork before the initial loading of the semi,
and that there was a staging area where the skids would be staged and ready to go. He testified that this
paperwork process typically took 5 minutes or so to complete.

On cross-examination, Petitioner confirmed that the first time he ever received any medical
treatment at Bonutti Clinic was on May 10, 2011, and that this was just as truthful as everything else he
had testified to. He agreed that a typical work shift was 8 hours, and that there were 10-minute breaks in
the morning and the afternoon along with a 30-minute lunch. He testified that his personal doctor was Dr.
Frost in Altamont, and that he could not remember when he last saw him but believed it was about his
back. Petitioner did not recall seeing him about his knee. He agreed that his wife worked at Bonutti
Clinic in 2010-2011, and that she was working at the clinic at the time of his injury. He testified that he
has two other pending worker’s compensation claims against Respondent for his left elbow, but denied
any other injuries.

On cross-examination, Petitioner agreed that he was claiming that at approximately 9:30 in the
morning on May 10th, 2011, he stepped off forklift and injured his knee when it buckled and he felt a
sudden pain in his knee. Petitioner testified it that had been aching and sore prior to this incident, but
agreed that stepping off the forklift made it more painful. He testified that approximately five minutes
later, he tripped over the metal edge on the dock plate. When asked if he told Paul Gouchenouer about
both injuries, Petitioner responded that he might have but did not recall. Petitioner testified that he was
seen at Bonutti Clinic within an hour after his accident because the safety coordinator and the plant
manager came over 1o see him and approved his going to the clinic.

On cross-examination, Petitioner agreed that he told Dr. Rudert and the nurse “the same story”
about how he had injured his knee earlier that morning. Petitioner agreed that he told them about what
happened to him that morning at work and how he had been hurt at work on the job that day.’ Petitioner
also agreed that he told the individuals who did the MRI about how he had been hurt at work that day.
Petitioner agreed that when he said that he told Dr. Rudert and the folks at Bonutti Clinic about how he
had injured himself at work on the morning of May 10, 2011, his testimony was just as truthful as
everything else he testified to at the time of arbitration.

On cross-examination, Petitioner denied ever telling any doctors or medical providers that his
knee problems began when doing something away from work. When asked at the time of the second visit
with Dr, Rudert on May 18" whether he again told him the story about how he had been injured at work
in the two episodes on May 10", Petitioner agreed that he explained to Dr. Rudert what happened.
Petitioner denied ever being a runner or a jogger, and testified that he played sports in grade school and
Junior high school but not since.
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On cross-examination when asked if he had injured his knee or had increasing pain or swelling in
his knee while doing yard work back in 2011, Petitioner responded that there were a couple of times that
he noticed swelling when picking up the yard after work. Petitioner denied riding or owning a bicycle.

On cross-examination when asked if he had a hobby of going to auctions, Petitioner responded
that periodically he and his wife went to auctions and that he purchased an oil lamp but did not purchase
items very frequently. Petitioner denied that when he looked at items he sometimes picked the items up
to examine them before he decided whether he was going to bid. Petitioner denied ever telling anyone he
worked at auctions. Petitioner agreed that if a medical provider stated that he told them he worked at an
auction, he disputed that and stated that he has never worked at an auction.

On cross-examination, Petitioner agreed that he told a provider that after standing all day at an
auction, he noticed an increase in pain. He denied ever assisting an auctioneer by picking up items and
showing them to the other bidders. He denied ever telling anyone that his left knee symptoms began or
started following his activities of going to an auction. Petitioner testified that he believed that he toid
someone that his left knee problems were not work-related, and that he thought he told either Dr. Lee or
Dr. Rudert that he could not attest to why his leg was hurting before the May 10" incident. Petitioner
denied ever telling any doctor or medical provider that he had not sustained any injury to his knee.

On cross-examination, when asked whether his knee had been popping for years before May of
2011, Petitioner responded that prior to the May 10" incident he had noticed popping in his knee
whenever he would walk or if he got off the fork truck a certain way. He denied having increasing left
knee pain or increasing left knee symptoms while mowing the grass or using a mower. He denied ever
injuring his knee again after the August 2011 surgery performed by Dr. Lee, and also denied cver injuring
his knee off the job. He testified that Respondent’s doctor sent him to Dr. Stephens.

On cross-examination, Petitioner agreed that he spent about four months in jail in Effingham in
the fall of 2011 on work release. He agreed that after he was released, he went back to see Dr. Lee and
that was when Dr. Lee referred him to Dr. Wente. Petitioner testified that his knee was bothering him the
same after he got out of jail. When asked if he did anything while he was in jail to aggravate his knee at
all, Petitioner responded that he worked and slept. Petitioner agreed that he was allowed to work his
regular job at Respondent while incarcerated.

On cross-examination, Petitioner disagreed with Dr. Lee’s assertion that he expected Petitioner
was going to recover full use and function of his knee. He agreed that when he last saw Dr. Lee, he told
Petitioner to come back to see him if he had any persistent problems. Petitioner testified that he had not
seen Dr. Lee since 2012. When asked if he had any future appointments scheduled for his knee,
Petitioner responded that he would not patronize Bonutti Clinic and that he would go to a specialist or a
knee doctor.

On cross-examination when asked when he went to see Dr. Rudert on May 10" whether it was
true that his wife had already called there the day before to make an appointment, Petitioner responded
that he “vaguely” recalled coming home from work on the 9" calling his wife at Bonutti Clinic and
asking her if she could get him in for his knee.

On cross-examination, Petitioner denied that when he saw Dr. Wente in 2012 that he was able io
do all the activities that he wanted to do. When asked what activities he was unable 1o do at that point
that he had done before, Petitioner responded that he was unable to squat, bend or extend his leg, and that
it was starting to ache more as he progressed at work to the point where he was limping again. He agreed
that he told Dr. Wente about the activities that he was no longer able to do.
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On cross-examination, when asked which chores he was able to do away from work from the
time of his May 10" injury until he went off work on June 9", Petitioner responded that he was able to
take out the trash. When asked if he did any carpentry work or painting, Petitioner responded that he
could not recall. When asked if he stained his deck, Petitioner responded that he might have taken a paint
rofler with an extension and rolled water sealant on his deck but he did not know. When asked if it would
make his knee hurt more, Petitioner responded that he had an 8 by 10 deck, so he stood in one spot. He
denied that it aggravated or made his knee worse. He denied having injured himse!f off the job anywhere
since April of 2015, the date of his second elbow claim,

On redirect examination, Petitioner agreed that from May 10 to June 9, 2011, he worked regular
duty. He agreed that he was still lifting the 50-60 pound bags when he needed to lift them, and he was
still ascending and descending from the forklifi. He agreed that he was still unloading the trucks and
doing all of the things he did over an 8-hour day as he testified previously to.

On redirect examination, Petitioner agreed that his wife, Tracy, worked in the accounting
department at Bonutti Clinic. When asked whether Respondent’s doctor sent him to see Dr. Stephens for
his knee, Petitioner responded that it was not specifically Dr. Stephens that he was sent to but that
Respondent’s physician told him that he needed to go see a knee specialist. He further testified that this
occurred just a few months ago, and that Respondent’s physician was Dr. Braco in Decatur. Petitioner
agreed that when Dr. Lee saw him in 2012, he referred him to Dr. Wente and that it was his understanding
that Dr. Lee had discharged him from his care over to Dr. Wente's care.

On redirect examination, Petitioner agreed that when he was on work release he was “let out”
every day to go to work at Respondent, and that he had to return directly to the facility where he was
being held. He agreed that there was no way to make an appointment to do anything other than work.

On redirect examination, Petitioner testified that the Bonutti Clinic records were incorrect when
they stated that he had had hernia surgery. Petitioner testified approximately six months to a year before
May 10, 2011, he noticed popping im his left knee. He testified that approximately 2-3 months before
May 10, 2011, he was limping. He testified that he had no idea what was causing the problem at that
time. He agreed that he told Dr. Rudert he was not sure what the cause of the injury was. Petitioner
testified that it was Dr. Rudert’s statement in the office note of May 10, 2011 that it may be due to getting
in and out of the forklift all day long and standing on the knee.

On redirect examination, Petitioner testified that he has never worked at an auction, but agreed
that it was his hobby. He agreed that his wife accompanied him. He agreed that it was his testimony that
on May 10, 2011 he left the plant with the approval of the safety manager to see the Bonutti Clinic, and
that Roger Friese, the safety coordinator, also went that day. He denied that Roger Friese ever attended
any of his personal doctor appointments.

On further cross-examination, Petitioner agreed that Roger Friese no longer worked for
Respondent.  Petitioner agreed that he saw Dr. Stephens in Mattoon only once, that he prescribed
Meloxicam and that he told Petitioner to ice his knee and elevate it. Petitioner denied returning for any
additional appointments.

Paul Gouchenouer was called as a witness by Respondent at the time of arbitration. Mr.
Gouchenouer testified that he works for Respondent as an hourly employee, and that this was also his
status in May of 201 1. He testified that his job title is warehouse lead person, and that he knew Petitioner
through work.
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Mr. Gouchenouer testified that he worked with Petitioner on a regular basis back in 2011, and
that they both drove forklifts. When asked whether his duties as a forklift driver were any different than
Petitioner’s, Mr. Gouchenouer responded that his was more of gathering stock and unloading stock
trailers while Petitioner’s was unloading inbound loads and receiving them. When asked to explain the
difference in more detail, he responded that with stock gathering he was on and off the forklift more
often, and that with receiving once you had the trailer unioaded you were on the forklift. He agreed that
Petitioner did more of the receiving of incoming loads than he did, and that when he would receive a
truckload he would generally remain on his fork!ift to unload the pallets.

Mr. Gouchenouer testified that Petitioner would be on his forklift anywhere from 20-30 minutes
to unload the trailer, and after the trailer was unloaded, he would sign the driver's paperwork, get the
driver out, get the recciver and go down to each pallet, check lot numbers and receive the product. He
agreed that Petitioner would also cut into some of the product bags or containers to pull out material to be
tested.

Mr. Gouchenouer testified that afier the 22 skids had been unloaded, it took normally anywhere
from 60-90 minutes to take the samples and do the paperwork before going to the next load. When asked
whether Petitioner needed to be on and off the forklift again, he responded that he needed to do so only to
put the product in the row and put it away. He agreed that Petitioner might spend an hour doing the
paperwork before that would happen.

Mr. Gouchenouer agreed that he had unloaded trailers that came in with new product on skids,
but he did not do it as frequently as Petitioner. He agreed that from time to time the skids would be off
kilter and would need to be adjusted before they could be picked up with the forklift. He estimated that
would happen approximately once or twice a month, depending on the driver that brought it in. He
agreed that most of the time when a forklift driver was unloading skids off an incoming truck, the
individual simply drove in one at a time and took the skids full of product off the trailer, hauled them
back into the warehouse and dropped them off, and that he circled around, went back into the truck while
driving the forklift and then took off the next skid. He testified that most of the time the driver would not
get off the forklift until the truck was unloaded. He testified that a person typically stayed on the forklift
30 minutes to unload an entire truck before all the 20-22 skids had been taken off and put in the
warehouse. When asked where the skids would be dropped in the warehouse, he responded that there
were aisleways that ran down from the dock and that they would dump them down the aisleway until the
truck was unloaded so the driver would probably be driving anywhere from 100-500 feet.

When asked if back in 2010 and 2011 whether Petitioner ever talked about any of his non-
occupational activities or hobbies, Mr. Gouchenouer responded that Petitioner told him that he was
building a deck on the back of his house and that he frequently went to auctions. Hc testified that
Petitioner just brought it up on break times that he had gone to an auction.

When asked if Petitioner did any automotive repairs in this time frame, Mr. Gouchenouer
responded that he knew that Petitioner talked about fixing an alternator on his car as well as a water
pump. He further testified that approximately two years after his surgery, Petitioner remodeled his
basement and that this was work that Petitioner did himself. He denied that Petitioner had any duties as
part of his job that involved mowing. When asked to assume that Petitioner told somebody he may have
re-injured himself mowing and whether that would be away from work, he responded that it was because
all of their mowing was hired out.

Mr. Gouchenouer agreed that at some point Petitioner told him that he thought he had hurt his
knee stepping on and off a forklift. He denied that Petitioner said anything to him at that point about
injuring his knee or hurting his knee tripping over a metal strip on a dock plate. He agreed that he sent
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Petitioner over to Roger Friese to fill out an incident report. When asked if he saw the two of them
talking about the alleged injury, he responded that they were in the office but he did not know what they
were talking about. He agreed that this was this was the same day that he was told of the injury for the
first time.

When shown Respondent's Exhibit 5 and asked what it was, Mr. Gouchenouer responded that it
was an ADM Incident Report dated May 16, 2011. He testified that the second page was signed by Mr.
Friese, and that he was the safety manager. He agreed that Mr. Friese no longer worked for Respondent.

Mr. Gouchenouer agreed that at some point after this claim was made, he actually wrote down
approximately how many times he got on and off a forklift in a given day. He testified that his boss gave
him a form to fill out to see how many times he would get on and off the forklift, and he agreed that he
did his job rather than what Petitioner typically did and that his job involved more times on and off than
Petitioner. He testified that on the day when he kept track, he got on and off the forklift about 75 or 76
times. When asked whether he had an opinion in May of 2011 as to how many times Petitioner would
have typically been on or off his forklift in a given work shift based on his knowledge and observations,
he responded 30-45 times a day on average. He agreed that if Dr. Lee was led to believe that Petitioner
was on or off 300-500 times a day, it would not be accurate.

On cross-examination, Mr. Gouchenouer testified that he was not Petitioner’s supervisor. He
testified that he had a supervisor of his own that he reported to, and that Petitioner had a supervisor that
he reported to. He testified that he was just a lead person. He testified that Petitioner was a warehouse
operator, and that his title was warehouse lead person. He testified that Petitioner did not have to report
injuries to him, and that the safety coordinator’s job was to handle safety issues.

On cross-examination, when asked whether he agreed that Petitioner’s job as a warehouse
operator involved lifting over 50 pounds 12-62 repetitions an hour, Mr. Gouchenouer responded that he
disagreed “with the hour part.” When ask to assume that the Jjob description stated that Petitioner was
required to frequently, 34-66% of the workday, or 12-62 repetitions per hour, lift more than 50 pounds
from floor to waist and whether it would be incorrect, he responded that 30-40% of the workday for an 8-
hour shift would be correct. When asked how frequently Petitioner would lift 26-50 pounds, he
responded 30-40% percent in an 8-hour shift. When asked how frequently he would lift 11-25 pounds, he
responded that it depended on what the customer ordered and that it was seldom that they had orders like
that so he thought around 25%. He agreed that these were all percentages of the day that Petitioner was
driving and getting down and then lifting product. He testified that if Petitioner was not gathering orders,
then he was not getting up and down off the forklift.

On cross-examination, Mr. Gouchenouer testified that Petitioner's Exhibit 8 was ADM’s Standard
Operating Procedures, that it was a job description for a warehouse operator, and that it was prepared by
Archer Daniels Midland. He agreed that the job description stated that the warchouse operators were
responsible for loading and unloading finished products and ingredients as directed by the warehouse
supervisor, and that this was not him. He agreed that he worked in a different area. He agreed that the
job description stated that he was to operate forklifts and floor scrubbers in a safe manner, to stage loads
and double-check product, to complete ingredient sampling, to dump warchouse dumpsters, to load and
unload trucks as required, to ensure paperwork was filled out properly, to record product codes, lot
numbers, and bag quantities and to follow all guidelines in SOP W103,

On cross-examination, with respect to the air hose used to blow off product, Mr. Gouchenouer
denied using such an air hose but admitted that he was aware that Petitioner did. He testified that it was
Just an air hose with a wand on it. He testified that prior to May of 2011, the system was different. He
testified that the system was a reel hose where you could pull the hose out and blow the totes off, and he
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agreed that you would be required to get up and down to operate it. Fle testified that the reei hose came
into operation in approximately 2013, and agreed that he was not operating a reel hose in 2011. He
agreed that his forklift had a clutch operation, and that he operated the clutch with his left foot. When
asked if it was a braking type of clutch operation, he responded that it was and that it would slow the
forklift down if you wanted to lift the forks up at a higher speed. He testified that whenever you wanted to
put it up on the rack or when you lifted any pallet above a 4-5 foot level, then you would be using your
left foot pushing on the clutch. He testified that he did not use it as a brake, but admitted that some
operators did.

On cross-examination, when asked whether inbound loads and outbound loads were handled
differently in terms of getting up and down off the forklift, Mr. Gouchenouer responded that tote loads
were a little bit different from the inbounds and the outbounds, and that because of the totes you would
have to blow them off. He testified that with the new reel system, you could blow them all off at once
instead of putting five up by the hose, blowing the five off and then getting back on the forklift.

When asked about the Conway LTL carriers, Mr. Gouchenouer responded that they had Conway
coming in every day. When asked if they were “loose” deliveries, he responded that some of them arrived
with broken bags, but they were still on the paliets and agreed that they had to be straightened up.

On cross-examination when asked if he was aware that Roger Friese went with Petitioner to the
Bonutti Clinic on May 10, 2011, Mr. Gouchenouer responded that he was not aware, He testified that he
could not remember whether Petitioner left work at about 10:00 a.m. that day. When asked if he would
have been responsible for assigning someone to fill Petitioner’s spot, he responded that he was not
because they all chipped in whenever someone was gone in. He testified that he knew that Petitioner
went to Bonutti Clinic, but he did not know whether he was with Roger Friese. He testified that he was
aware that Petitioner went to Bonutti Clinic because Petitioner came by after he had returned to work and
told him that he had gone to Bonutti Clinic. He testified that Petitioner did not tell him what the doctor
told him, but believed it was the same day that the incident report was filled out. He denied having seen
the incident report (i.e., RX5) before his testimony on the day of arbitration.

On cross-examination, Mr. Gouchenouer testified that he was aware Petitioner was claiming he
had pain in his lefl knee and that Petitioner’s doctor told him it was from getting on and off the lift
because that was what Petitioner told him. When asked how long after Petitioner reported the claim did
Respondent ask him to record the number of times he got up and off his forklift, he responded about two
years later. He agreed that they had the same number of employees on that day as they had on May 10,
2011, so there had been no change in the number of employees.

On cross-examination when asked how many people worked in the forklift area, he responded
five and agreed that there were five in 2011 as well. When asked who the five people were in May of
2011, he responded it was Jeremy Boone, Johnnie Ritero, Tony McElroy, Petitioner and himself. He
testified that Jeremy Boone and Johnnie Ritero worked with Petitioner. When asked if they were still
there, he responded that Jeremy Boone was terminated in either 2013 or 2014, and that Johnnie Ritero
was transferred to another facility before he was terminated in maybe 2012 or 2013.

On redirect examinalion, Mr. Gouchenouer agreed that he did not have any personal stake in the
outcome of the case and that he reccived a subpoena requiring him to testify at the arbitration hearing.

On rebuttal, Petitioner agreed that he testified that he was only working with one other person
besides Mr. Gouchenouer. He testified that he, Jeremy Boone and Paul Gouchenouer worked the same
shift, and that it was he and Jeremy Boone doing the inbounds, outbounds and receiving and customer
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pick-ups. He testified that Johnnie Ritero was sent across town to the production side, and that Tony
McElroy was on third shift.

On cross-examination, Petitioner agreed that it was a regular part of his job in some cases to lift
50-pound bags of product. He agreed that he would stack them from one place to another and move them
around within the facility. When asked how many hours a day on average he spent walking around
picking up and moving bags that were containers of product, Petitioner responded that it depended on
how many customer orders the office printed out for them to go gather and how many LTLs needed to be
gathered for the day for the LTL carriers to pick up that evening. When asked if he may have spent
several hours a day loading or carrying sacks, Petitioner responded that it could have been the case if the
schedule was light on the outbound or inbound loads and they had “a ton™ of LTLs to go pick up or “a
ton” of customer pick-ups. He testified that the forklift would [ift full skids out of the rack spaces or the
aisle spaces, and they would drag them out and put them onto the pallets they were gathering. He agreed
that he spent quite a bit of time picking up the bags physically one by one and moving them from point A
to point B. He agreed that when he was doing that, he was not on the forklift.

The Application for Adjustment of Claim reflects that Petitioner alleged that he was injured at
work on May 10, 2011 and that his left knee and body were affected. Petitioner signed the Application
for Adjustment of Claim on June 16,2011, (Arb. Ex.2).

The medical records of Bonutti Clinic were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 1. The records reflect that Petitioner’s wife Tracey called on May 9, 2011, indicating
that Petitioner had been having severe left knee pain mostly at night and when trying to walk on it. It was
noted that Petitioner had been taking Aleve and it was not working, and that Petitioner had stiffness and
pain for 2-3 weeks. Petitioner was scheduled to be seen on May 10, 2011 at 9:15 a.m. (PX1).

The records reflect that Petitioner completed an intake form on May 10, 2015, on which
Petitioner indicated that it was unknown whether he was being seen as a result of an accident or injury.
When asked to describe how the accident or injury occurred, Petitioner indicated “[djon’t really know
have had trouble in past with it poping [sic]”. Petitioner indicated that the issue was not work-related.
Petitioner rated his pain as 9-10/10, and indicated that it was a stabbing pain in his left knee. (PX1).

The records reflect that Petitioner was seen by an RN on May 10, 2011 with a chief complaint of
left knee pain. It was noted that for the last 2-3 weeks Petitioner had noticed pain anterior and lateral,
with no specific injury. Petitioner noticed after he had been at an auction all day standing that the
symptoms seemed to start. Petitioner had pain with flexion/extension, and his knee popped. Petitioner
had been taking Aleve/Tylenol to get by but that was no longer helping, and the longer he was up on the
leg the worse the symptoms got. The impression was left knee pain, and it was noted that the X-rays
showed evidence of joint space narrowing. Petitioner was recommended to undergo an MRI and a
possible injection if he did not improve. (PX1).

The records reflect that Petitioner underwent an MRI of the left knee on May 10, 2011, which
was interpreted as revealing an old injury to the ACL and to correlate clinically with tear involving the
anteromedial fibers; no evidence of meniscal tears; fluid intrapatellar fat. (PX1).

The Addendum to the May 10, 2011 office visit as prepared by Dr. Rudert noted that Petitioner
did not really know the exact injury to his lefl knee, but it was noted that it had been bothering him off
and on for several months. It was noted that there was no known injury, but he caught his toe on a dock
plate yesterday and was really sore when he twisted the knee a little bit which was noted to be temporary.
It was noted that if Petitioner was on his knee or standing on it, it was markedly painful by the end of the
day, and that it caught, locked and became markedly painful. Petitioner did not know of any injury he
could attribute it to, other than it was very tender after he tripped and caught the dock plate. It was also
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noted that Petitioner had injuries before that also. The impression was that of internal derangement of the
left knee, etiology undetermined. Petitioner was recommended to undergo an MRI, and the Post-MRI
Evaluation noted that the MRI showed a meniscal cyst in the posterior aspect of the lateral meniscus, that
Petitioner had a little bit of degeneration of the meniscus and some fluid in the joint but that he really did
not have any significant tears that could be scen. It was noted that Petitioner was painful in full
extension, and that sitting in the MRI scanner was quite uncomfortable. it was noted that Petitioner
appeared to have a semimembranosus bursitis in the knee, and that he was painful in the posterior aspect.
It was further noted that it may be due to getting in and out of the forklift on and off all day long and
standing on the knee. (PX1).

The phone note dated May 17, 2011 noted that Petitioner’s wife called in and noted that the
cream that was given worked well the first day but now was not working at all. A follow-up appointment
was scheduled, (PXI).

The records reflect that Petitioner was seen on May 18, 2011, at which time it was noted that he
still had significant discomfort in his left knee. He had lateral pain over the iliotibial band and medial
pain over the posteromedial aspect of the knee and occasionally in the patellofemoral joint. He did not
know of any specific injury other than he worked at an auction and was standing all day and that started to
bother him. It was noted that Petitioner had an old ACL tear in the knee. It was also noted that he felt
pretty good in the morning when he got up, but after he was on his feet for a few hours it started to bother
him again. The impression was that of left knee patellofemoral syndrome, and he was recommended to
undergo an orthopedic consult and physical therapy. It was further noted that Dr. Rudert could not say
this was a work-related injury and may just be a progression of patellofemoral joint disease and an old
ACL tear. (PXT).

The records reflect that Petitioner completed a History of Injury/Complaint on June 9, 2011, on
which he identified a date of injury of May 10, 2011 and described an injury of twisting and tweaking his
left knee when getting off a forklift. He indicated that his pain had been present for 4 weeks. He
indicated that his injury occurred at work. Hec was also seen on that date, at which time he reported that
he was injured on May 10, 2011 and that he twisted his left knee stepping off a forklift. The records
reflect that Petitioner had been sent to physical therapy by Dr. Rudert, which Petitioner stated helped or
felt good while he was there but the pain returned after he left. It was noted that Petitioner was currently
wearing a knee brace, that he noticed swelling to the knee by the end of the day and that he had a knot to
the lateral knee. It was noted that he initially injured his knee by twisting it when stepping off a forklift,
and then he tripped on some metal while at work. He stated that his knee popped all the time, and that he
felt an initial pop at the time of injury but no bruising. It was noted that Petitioner ambulated with a limp,
that he was unable to fully extend or flex the knee, and that for the last week or so he had been noticing
pain starting to shoot down his calf and up his lateral thigh as well as the pain to the lateral and posterior
knee. The impression of Dr. Lee was that of iliotibial friction band syndrome, and Petitioner was
scheduled for an injection and instructed to continue his stretches at home that he was taught in physical
therapy. Petitioner was issued work restrictions on that date, indicating that he may not return to work
until June 10, 2011 with restrictions on the left lower extremity of no squatting, no climbing with the lefi
leg, brace optional and no carrying over 20 pounds. (PX1).

The records reflect that Petitioner called on June 13, 2011, at which time he wanted to verify how
long the injection would take effect. Petitioncr stated that if he was on the knee for over an hour the pain
returned and he could not tell he received an injection. He also stated that when he returned to work on
June 10, 2011 his employer placed him on short-term disability until the left knee was fixed, and that he
wanted to get it fixed as soon as possible. The note suggested that Petitioner was recommended to return
in 3 weeks for another injection to be sure it could not be resolved with conservative means. Petitioner
was given a follow up appointment for July 6, 2011. (PXI).
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The records reflect that Petitioner was seen on July 6, 2011, at which time it was noted that he
was currently off work due to his work not letting him work with restrictions. He was wearing a brace,
and it was noted that his injection helped a little and that the best improvement was right after the
injection. The impression was noted to be that of IT band friction syndrome, left, exacerbated by varus
alignment. Petitioner was given a Kenalog injection under the ITB. He was instructed to continue home
stretching/strengthening for the next two weeks, and if he was having improvement with the injection he
could call to be released to go back to work and the brace was optional. Petitioner was issued a Work
Status/Instructions on that date, indicating that he was released to work with restrictions of no left lower
extremity squatting, no climbing with left leg, brace optional and no carrying over 20 pounds. (PX1).

The records reflect that Petitioner stopped by the office on July 20, 2011 stating that he had an
injection in his knee on June 9, 2011 and was doing much better, and that he would like to return to work
regular duty on July 28, 2011. He was instructed to return on July 21, 2011 to pick up his updated work
slip. A Work Status/Instructions slip was issued on July 20, 2011, allowing Petitioner to return to work
without restrictions on July 28, 2011. (PX1).

The records reflect that Petitioner called in on July 27, 2011, requesting that he be taken off work
until his next follow up appointment scheduled for August 3, 2011. He stated that he had been up on the
leg for the last three days trying to work his leg and get ready for the work week, and that he had been on
it for at least 8 hours daily cleaning the garage, doing yard work and performing other physical work. He
stated that by the 4™ hour he had significant pain on the left side of the knee and that his knee was
swollen, It was noted that it was okay to take Petitioner off work until his next appointment or he could
go on light duty if it was available. He apparently stated that he would like an off work slip. A Work
Status/Instructions slip was issued on July 27, 2011, taking him off work until his follow-up appointment
on August 3,2011. (PX1).

The records reflect that Petitioner was seen on August 3, 2011, at which time he presented for a
recheck. Petitioner stated there was more popping, that he wore his brace on occasion and that he had an
increase in pain the more he was up walking around. It was noted that Petitioner was doing his home
exercise program and that he was currently off work due to his employer not allowing him to return to
work with restrictions. The impression was that of left knee pain, IT band friction syndrome. The
records reflect that surgery was recommended, which was that of a left knee diagnostic scope and open IT
band debridement. Petitioner indicated that he wished to proceed with surgery. He was given a Work
Status/Instructions slip indicating that he could return to work on August 3, 2011 with restrictions for the
left lower extremity of no squatting, no climbing with left leg, brace optional and no carrying over 20
pounds. (PXi).

The records reflect that Petitioner called in on August 8, 2011, stating that he was having surgery
and that his lawyer wanted to know if Dr. Lee would agree that it was a repetitive stress injury and if so,
would he put it in his notes. Dr. Lee’s-response suggested that they first had to confirm the diagnosis
with proper treatment and good results, and that if things worked out they could consider the possibility
but at this time it was difficult to testify either way. It was noted that if Petitioner’s attorney wanted to do
s0, he could get a second opinion to determine this before surgery was performed. (PX1).

The Operative Report dated August 10, 2011 was included within the Bonutti Clinic records. The
report indicated that Petitioner underwent a diagnostic arthroscopy, left knee, and iliotibial band
debridement, left knee, and that the pre- and post-operative diagnoses were that of left knee iliotibial band
friction syndrome and chronic ACL tear. (PX]1).

The records reflect that Petitioner was seen for a dressing change on August 12, 2011, at which
time it was noted that his pain was not improved. Intraoperative images were reviewed. He was also
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given a Work Status/Instructions slip, indicating that he could not return to work until his follow-up.
(PX1).

The records reflect that Petitioner was seen on August 22, 2011, at which time he denied pain and
stated that he had pain only if he bent it too far but had almost full flexion already. It was noted that there
was minimal bruising on the lateral thigh and knee, and that Petitioner was currently off work. He was
walking without difficulty and was walking stairs normally. It was further noted that he was doing better
than expected, and was given an option to undergo physical therapy to hasten his ability to return to work.
He was also given a Work Status/Instructions slip, indicating that he could not return to work at that time.
(PX1).

The records reflect that Petitioner was seen on September 2, 2011, at which time it was noted that
he had a moderate amount of swelling in the whole knee followed by localized swelling on the lateral side
of the knee. He stated that the swelling had decreased some, and that it became worse after standing all
day. It was noted that Petitioner had been elevating and using his anti-inflammatories, and that he had
also been doing cycling and stairs to build strength. It was noted that prior to this episode, he had no
serious problems with his knee and felt that he could have returned to work next week as planned. He
was noted to have post-operative effusion, and was instructed to use a knee sleeve. He was instructed to
rest for the next few days, and if he wanted formal physical therapy he could call to start. He was advised
to perform leg lifts to tone his quad muscles since he had visible atrophy. He was also given a Work
Status/Instructions slip, indicating that he could return to work without restrictions as of September 12,
2011, (PX1).

The records reflect that Petitioner was seen on Oclober 14, 2011, at which time he stated that the
bump on the side of his knee had improved. He stated that a couple of weeks ago he was busy at work
and was very active and that it became painful with bending his knee, but that over the past two days the
pain had improved. It was noted that he was no longer taking Mobic, and that he was no longer wearing
the knee sleeve since it bunched up in the back of his knee. It was noted that he was improving, and that
he was to continue his stretching and exercises at home. Petitioner was to wear a knee sleeve if needed,
and he could obtain a different brace if needed to prevent bunching in the back of the knee while seated
on the fork truck. (PX1).

A letter dated November 28, 2011 direcied to Jay Johnson of Woodrull, Johnson & Palermo was
included within the Bonutti Clinic records. The letter from Dr. Lee indicated that he had been asked his
opinion whether or not Petitioner’s work activities could have caused, aggravated or accelerated the
condition of his left knee for which surgery was performed. Dr. Lee indicated that it was very difficuit to
determine whether or not his work activities caused the condition. He noted that when Petitioner first saw
Dr. Rudert for his condition, he disclosed he noticed pain arising after prolonged standing at an auction.
He noted that when Dr. Rudert examined him, Petitioner had pain in both the medial and laterai aspects of
the knee as well as over the anterior knee. He indicated that one medical factor that could predispose
Petitioner to lateral friction syndrome was the fact that he had varus alignment of his knee which meant
he was slightly bowlegged. He noted that by combining his activities of stepping on and off his forklift
with varus alignment, it could increase the friction or stresses across the lateral knee. He indicated that
tripping on a piece of metal may or may not be a factor since this was difficult to assess by hearsay. He
further indicated that tripping on a piece of metal could imply bending the knee, twisting the knee or a
combination thereof. Dr. Lee further indicated that he believed Petitioner’s anatomic alignment
predisposed him to an iliotibial band friction syndrome, and that the height at which he would have to
step up into his fork truck could certainly aggravate the condition once it was established. (PX1).

The records reflect that Petitioner called on December 22, 2011, indicating that he had been
having increased pain in his knee and would like to know if it was okay to take 6-200 mg Ibuprofen. A
return call was made, indicating that 6-200 mg Ibuprofen at one time was too much. It was noted that
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Petitioner was serving 120 days of work release and did not want to make an appointment in a uniform,
and that he would wait until March to make an appointment. (PX1).

The records reflect that Petitioner was seen on April 12, 2012, at which time he stated that his
concern was pain under the patella. It was noted that the lateral knee pain for which he had surgery was
improved. It was noted that the pain had been present since surgery and had been increasing in the past
couple of months. He complained of the feeling of tightness with hyperflexion, and he was noted to have
limited range of motion because of pain. He stated that he fad the feeling that the knee would give away.
The impression was that of left knee anterior pain, status/post ITB debridement. It was noted that
Petitioner may have back problems that needed additional testing. It was also noted that due to the
persistence and chronicity of his anterior knee pain, a second opinion with Dr. Wente was recommended.
(PX1).

The records reflect that Petitioner was seen by Dr. Wente at Bonutti Clinic on April 17, 2012, at
which time it was noted that he had never done that well after surgery. He continued to complain of pain
primarily around his patella and a tightness that he felt primarily as he came into flexion. It was noted
that the pain was much worse at the end of the day when he was up working on it ali day. The impression
was noted to be that of left knee pain and fat pad synovitis. The records reflect that Dr. Wente discussed
that he thought a lot of Petitioner’s limitations came from rather severe fat pad synovitis, which was
preventing him from reaching fuil extension which affected him when he walked. It was noted that
Petitioner had come to develop some significant quad weakness which now contributed to patellofemoral
pain, but that the first step was to control the synovitis. It was noted that the Celebrex was helping and he
also recommended an intraarticular injection of corticosteroid, which was performed. (PX1).

The records reflect that Petitioner called on April 19, 2012, indicating that he had no pain, felt
great and wanted to know if he needed to continue taking Celebrex. Petitioner was instructed to continue
taking Celebrex until his next office visit as long as he was tolerating the medication. An additional
phone was included in the records dated April 20, 2012, at which time Petitioner left a voice mail stating
that he bragged too early about his knee feeling great and that he was at work on that date and had pain in
his knee again. He was instructed to continue Celebrex, ice and rest, and if he did not see improvement
he should call the office. (PX1).

The records reflect that Petitioner was seen on May 18, 2012, at which time it was noted that he
had made improvement and that the pain he had with extension was gone. He complained of some pain
anterior around his kneecap and some mild achiness, but it was noted that he was doing everything he
wanted to be doing. He continued to wear his knee sleeve. The impression was that of left knee pad
synovitis, resolved, and left knee patellofemoral pain. As it was noted that he had some issues with
bending, squatting and being in certain positions for long periods of time, he was recommended to
undergo physical therapy. (PX1).

The records reflect that Petitioner was seen on July 18, 2012 at which time he stated that he still
had some occasional stiffness and achiness in his knees, and that he felt that he was improving but that he
was not quite back to normal. It was noted that when he worked he felt okay, but when he got home he
noticed that he would put on flip flops, sandals, flat shoes or go barefoot and walk his dog, and that this
seemed to bother him. It was noted that a discussion was had regarding maintaining appropriate shoe
wear with good arch support to see if that helped him maintain better alignment for his patellofemoral
tracking, and that he should continue with the strengthening exercises. He was instructed to return as
needed. (PXI).

The medical records of Biomax Rehabilitation were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 2. Petitioner underwent an Initial Evaluation on May 24, 2011, at
which time it was noted that for the past month he had been having left knee pain which had
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progressively gotten worse. He stated that on May 10, 2011 he was at work and tripped over a lipona
dock plate, after which he felt instant pain on his knee which was worse than what he was feeling prior to
the injury and hurt so bad he was unable to make it to the car. He stated that his pain increased the longer
he used his knee, and that when he first got out of bed in the morning he had minimal pain but as the day
continued on the pain increased. He stated that there were times when the left knee felt like it was giving
out, especially around 5:00 p.m. once he had worked ali day. He stated that when bending the knee felt
like something was loose, and that he heard popping and clicking when going into flexion. He stated that
when going up and down stairs, he kept a straight leg and had to go up sideways. (PX2).

The records reflect that on May 26, 2011, Petitioner noted that after his therapy session on May
24, 2011 he went home and helped his neighbor pick up limbs in his yard for a couple of hours and had
intense pain that night. He was unable to sleep that night due to pain and the next morning he was stitl in
pain. He stated that on that date he had rested his knee a lot due to not having to work, and that he was on
vacation until June I, 2011 which would allow him to rest his knee more. The note of May 27, 2011
noted that Petitioner had rested more than usual but still was in pain. He stated that he picked up sticks
that day and when he was on his leg for long periods of time, he noted an increase in pain. The note of
May 31, 2011 noted that he was staining his deck and going grocery shopping afterwards, which caused
his knee to hurt more. The note of June 1, 2011 noted that he reported back to work on that date afier
being on vacation, and that at about 8:00 a.m. his knee starting hurting badly and had been hurting ever
since. It was noted that he did not think physical therapy was helping. The June 3, 2011 note indicated
that he was unable to extend or bend his left knee and had to lift it into the car. He reported that rest
helped the pain to dissipate, but that after being on his feet or sitting on the forklift with his knee bent his
pain significantly increased. He was discharged due to no progress per the therapist and patient report,
and it was noted that his goals were partially met. (PX2).

The records reflect that Petitioner underwent an additional physical therapy evaluation on April
17, 2012 with complaints of left knee pain following left knee scope with iliotibial band debridement on
August 10, 2011. It was noted that Petitioner stated that he did not know why he was coming to therapy,
and that he had therapy in the past that did not work. It was noted that while taking Celebrex he had pain
relief until about 2:30 p.m. and then he became less functional and started having increased pain. The
records reflect that the therapist was asked to look at how he stated his injury occurred at the previous
physical therapy session, and the therapist told him it said he tripped over a lip on a dock. Petitioner
stated that actually the first incident occurred when he was getting off the fork he stepped down, twisted
his knee and fclt a pop in his knee, and then the second injury was tripping over the dock. The records
reflect that throughout the entire treatment session, Petitioner would not listen to what the therapist was
explaining and was very persistent that what the therapist was finding would not help his problems. It
was noted that the therapist felt compliance would be poor. Petitioner did not return to schedule more
appointments after his appointment with Dr. Wente, so Petitioner was discharged. (PX2).

The records reflect that Petitioner again underwent an initial evaluation on May 21, 2012, at
which time Petitioner stated that he had had the best month he had had in a year, that he started taking
Celebrex and then Dr. Wente injected his knee which drastically decreased his pain. He requested a
single visit with home exercise program issuance due to transportation difficulties. (PX2).

The transcript of the evidence deposition of Dr. Frank Lee was entered into evidence at the time
of arbitration as Petitioner’s Exhibit 3. Dr. Lee testified that he is board-certified in orthopedic surgery,
and that he treats musculoskeletal ailments including tendinitis, bursitis, arthritis, fractures and other
maladies involving the upper and lower extremities. (PX3).

Dr. Lee testified that he first saw Petitioner on June 9, 2011 as a referral from Dr. Rudert, who
was the clinic’s urgent care physician who often saw patients on the first visit to triage and manage
conservative care. He testified that Petitioner gave a history of injuring his left knee by twisting it
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stepping off a forklift and subsequently tripping on a piece of metal at work, and that since that time he
had popping, pain and limping. He testified that the pertinent finding of the physical examination was
reproduction of pain in the lateral aspect of his knee, and that the focus of Petitioner’s pain was in an area
consistent with the iliotibial band which was noted to be a common source of pain with a knee injury. He
testified that on that date he diagnosed Petitioner with iliotibial friction band syndrome of the left knee.
Petitioner agreed to try an injection, and he was advised to continue stretches that he was taught in
physical therapy. (PX3).

Dr. Lee testified that Petitioner’s condition improved temporarily which helped to verify that they
were on the right track in terms of establishing the diagnosis and treatment, but Petitioner indicated in
subsequent visits that the pain returned and remained focused at the iliotibial band of the left knee. A
second injection was tried, and it was after that that surgery was recommended, He testified that surgery
took place on August 10, 2011, which was a diagnostic arthroscopy. He testified that as they examined
Petitioner’s knee they did not find any pathology within the knee to account for his pain, so that ruled out
an intraarticular source for his knee pain. An open resection of a portion of the iliotibial band was
performed to take away the friction next to the femur. The surgery helped Petitioner to get rid of his
lateral knee pain and he was able to go back to work and be active. Dr. Lee testified that he last saw
Petitioner for an evaluation on April 12, 2012 on which date Petitioner had pain that seemed to emanate
from under his kneecap, that the lateral knee pain was still improved by the surgery and stayed consistent
post-operatively and that Petitioner was unable to fully straighten the knee because of his anterior knee
pain. Dr. Lee testified that this was a different condition than was first diagnosed, and when asked if it
was related to the first condition, Dr. Lee testified that it was possibly indirectly related only that it could
potentially be in the post-operative period following the arthroscopic portion of the surgery. (PX3).

Dr. Lee testified that the condition appeared to be transient only in that reviewing his partner’s
progress notes Petitioner responded very well to an injection of steroid into his knee joint as well as with
Celebrex. He testified that he made the referral to Dr. Wente, his partner. He testified that he had
documentation from June 9, 2011 that recommended limitation to activity with respect to Petitioner’s
knee that extended through July, that Petitioner was allowed to go back to work without restrictions on
July 28, 2011, that he was not allowed to go back to work July 27, 2011 through August 2, 2011, that on
August 3, 2011 Petitioner was allowed to go back to work on restrictions and that on August 12, 2011 he
was taken off work related to the August 10, 2011 surgery. Dr. Lee testified that Petitioner was released
back to work on September 2, 2011 without restrictions. (PX3).

Dr. Lee testified that iliotibial band syndrome was a rare condition, that historically the most
common population that developed it were cyclists and long distance runners and that it was thought to be
due to repetition of the knee, flexion and extension, and the movement of that tissue on the lateral side of
the knee. (PX3).

When posed a hypothetical question that included the assumption that in the six months prior to
an onset of knee pain the individual was working in an area that was short-handed and that the individual
was required to get on and off the forklift 300-500 times a day and that he would be getting up and down
to a concrete surface, that on May 10, 2011 approximately two hours into his shift while getting off the
forklift he felt the knee pop and buckle and felt pain and at that point started walking but tripped and got
his foot caught on a piece of metal on the floor for which he stumbled but did not fall and noticed
additional knee pain, and whether the repetitive ascending and descending from the forklift might or
could have been a causative factor in the development of the iliotibial band syndrome, Dr. Lee testified
that the hypothetical had to be answered with a hypothetical and that it could potentially contribute to the
development of the iliotibial band friction syndrome but it would not be in the realm of the population
that typically would developed iliotibial friction syndrome. (PX3).
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Dr. Lee testified that obesity was not a contributing factor. He agreed that if the knee was a foot
and a half off the ground, it would tend to make it more likely than not that there was a relationship
between the activity and the development of the condition. He testified that Petitioner’s condition was
not common, and he thought the increased demand and stepping where he may not have been used to that
increase in repetition could be a contributing factor. (PX3).

On cross-examination, Dr. Lee agreed that he did not personally know how, where or by what
means Petitioner came to develop his symptoms other than his relying on the history that Petitioner gave
to him. He agreed that his knowledge and opinions were based on what he had been told by others,
including Petitioner and his attorney through his questioning. He further agreed that as a doctor there was
no way for him to see a patient a month or two after the fact in order to independently determine how they
came to develop symptoms. He agreed that if the history was wrong or incomplete, then any opinions he
might have about the possible legal cause of the patient’s symptoms could be wrong. (PX3).

On cross-examination, Dr. Lee agreed that he first saw Petitioner on June 9, 2011 after he had
already been seen several times by Dr. Rudert. He agreed that when he got his history from a patient that
in some cases he was relying on information from a person who may have a financial bias or financial
interest in a claim they were presenting, and that in some cases that financial factor or financial bias may
affect the reliability of the history that he received from the patient. He agreed that he could not
personally tell whether Petitioner hurt himself at work or off the job, or if his symptoms came about
unrelated to any injury, either at work or away from work. (PX3).

On cross-examination, Dr. Lee agreed that his records showed that on May 9, 2011, Petitioner’s
wife called in seeking an appointment {or him because he was having knec pain, and that it was noted that
he had stiffness and pain for 2.3 wecks. He agreed that there was nothing in the note about any injury or
the specifics of any injury. He agreed that in the note of May 10" when Petitioner was seen by Sarah
Aleshire, the history that he provided was that of in the last two or three weeks he noticed pain anterior
and lateral with no specific injury, and that he noticed it after he had been at an auction all day standing
the symptoms seemed to start. He agreed that there was nothing in that history indicating that Petitioner
had injured himself at work that day or on any previous day, and yet Petilioner’s attorney had relayed to
him in a hypothetical question some facts that Petitioner was two hours into his shift on May 10" was
doing something with his forklift and felt a popping sensation in his knee. He agreed that there was none
of that specific history reported to Ms. Aleshire according to his office records. He agreed that Ms.
Aleshire would have seen Petitioner first and then he would have been seen by Dr. Rudert shortly
thereafter. (PX3).

On cross-examination, Dr. Lee agreed that Dr, Rudert ordered the MRI on May 10" and that it
was performed on May 10" as well. He testified that Dr. Norfray, the radiologist, worked in Chicago but
he reviewed the film and his impression was that of old injury to the ACL, no evidence of meniscal tears
and fluid in the intrapatellar fat pad. He testified that he did not remember if he looked at the film himself
when he started treating Petitioner. He agreed that Petitioner would have filled out the History of
Injury/Complaint form on May 10, 2011, and that when asked whether he was being seen as a result of an
accident or injury and if so what was the date of the injury, Petitioner wrote “unknown.” He further
agreed that when asked to describe how any accident or injury occurred, Petitioner wrote “Don’t really
know; have had trouble in past with it popping.” (PX3).

On cross-examination, Dr. Lee testified that when asked if it was related to sports or whether il
was related to work, Petitioner indicated that it was not related to work. He agreed that based on that
history it was his understanding that Petitioner himself initially denied that his problem was work-related
based on the form. He agreed that when Petitioner returned on May 18" and saw Dr. Rudert a second
time, he told Dr. Rudert that his left knee was still hurting and that he had had those symptoms for about
five weeks, which meant his symptoms would have been going on since sometime during the middle of
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April. He agreed that Dr. Rudert reported a history that Petitioner did not know of any specific injury
other than he worked at an auction and was standing all day and that it started to bother him, and that
based on the history given to Dr. Rudert, Petitioner was associating his symptoms with something that
occurred standing at an auction all day long. He testified that Petitioner never told him anything about his
knee problems beginning afier standing at an auction. (PX3).

On cross-examination, Dr. Lee agreed that on the form that Petitioner completed on June 9™ he
listed a specific injury allegedly occurring on May 10, 2011 where he said he twisted or tweaked his left
knee getting off a forklift, and that he checked the box at that point saying it was work-related. He agreed
that it was a fair statement that initially Petitioner said it was not work-related and a month later stated
that it was work-related. He agreed that Petitioner never told him anything about the symptoms
beginning afier standing all day at an auction. He agreed that it was his understanding that when he saw
Petitioner it was his understanding that his symptoms had begun for the first time on May 10" with a
specific episode of stepping off a forklift sometime that day at work, and that this was the history he
relied on. He agreed that if he accepted the history that Petitioner gave to Ms. Aleshire on May 10™ that
he had had symptoms for 2-3 weeks before that, that there was no specific injury, that he noticed his
symptoms after he had been at an auction standing all day, and that Petitioner then filled out a history
form where he indicated that the condition was not work-related, he agreed that the problems that he
treated later in the left knee were probably due to something other than an injury stepping off a forklift on
May 10, 2011. (PX3).

On cross-examination, Dr. Lee agreed that if Petitioner had been having symptoms for 2-3 weeks
prior to May 10™ that would be different than the history that he gave to him on June 9" when he told him
that his symptoms began on May 10", He testified that the type of symptoms compiained of and the
syndrome that he described could arise without the incidence of trauma and was usually associated with
some repetitive phenomenon. He testified that the condition was rare enough but that the cases that they
saw could usually be attributed to some sports endeavor, but that was not always the case. He testified
that he did not recall whether he inquired about Petitioner’s non-cccupational activities and what, if
anything, he did when he was not at work. He agreed that it might be important to know whether
Petitioner had any kind of off-job activity that might be repetitious, and that riding a bicycle might be an
activity that could be significant as well as running. (PX3).

On cross-examination, Dr. Lee agreed that when he did the surgery on August 10", he noted that
the medial and lateral meniscus were intact, and that he noted no chondromalacia changes which meant
that under the kneecap there were no changes or alterations of the cartilage. He testified that his reference
to the ACL having some looseness of the fibers referenced a chronic condition, and that by “chronic” he
meant at least three to six months but could not be more specific than that. He testified that he debrided
some of those fibers and removed a portion of that tissue, and agreed that the ACL tendon itself was still
largely intact but there were fibers that were loose. He agreed that it was mostly a diagnostic procedure to
see if there was something to attribute his symptoms to, and that while he was in there he shaved off loose
fibers. He agreed that the surgery was successful for what they had set out to do, and that Petitioner
reported good relief of symptoms in the follow-up visits after the initial surgery. He agreed that he
expected Petitioner would be likely to regain essentially full use and function of his knee, and that when
he last saw Petitioner he told him to return if he his problems persisted. (PX3).

On cross-examination, Dr. Lee agreed that Petitioner had not returned to see him in more than
one year. When asked if that would further reinforce his opinion that Petitioner was probably doing well
with a full recovery, he testified that it was hard to say but that he sent Petitioner to Dr. Wente for a
second opinion for the separate problem under the kneecap. He agreed that in all likelihood it was a
temporary situation that would resolve mainly because Petitioner had not been seen in the office since
2012, and that he expected the kneecap situation to be temporary and was a separate problem than what
was addressed at surgery. He testified that it was unrelated to the causation, but could be related by virtue
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of being a sequelae of the arthroscopic part of the procedure but there was no way to know that for sure
since it did not arise until a year later. (PX3).

On cross-examination, Dr. Lee agreed that if Petitioner talked to other doctors about the fact that
he had developed worsening symptoms when he was working in his garden or in his garage, the
symptoms that he had since the surgery might be related to those activities. He agreed that Petitioner did
not report to him anything about aggravating his knee working in his garden or his garage. When asked if
Petitioner's history of developing left knee symptoms after standing all day at an auction was true and
whether the knee problems he treated had been caused or aggravated by that activity, he testified that it
was unlikely and that standing was not a known etiology for iliotibial band friction syndrome. He
testified that if he was lifting and carrying things throughout the day in addition to standing, it could be
contributory. He agreed that this was the history that Petitioner thought was significant when he first
came in to see Ms. Aleshire, and that in his mind that was when the symptoms seemed to have begun
based on what Petitioner told her. (PX3).

On cross-examination, Dr. Lee testified that the Attending Physician Statement (which was
attached to the deposition transcript as Respondent’s Deposition Exhibit 1) was a routine form that was
completed by his office given Petitioner’s apparent application for short-term disability benefits. He
agreed that the diagnosis indicated on the form was that of IT Band Syndrome, and he agreed that his
office indicated on the form that the condition was not work-related. He agreed that Petitioner’s health
insurance was through Blue Cross. He agreed that when Petitioner was asked the history on the initial
form on May 10™ whether he was injured at work or not and Petitioner checked “no,” Petitioner was not
under any duress from anyone in the office. He agreed that at least one of his bills was submitted to Blue
Cross, and on the form his office checked the box indicating that it was not related to employment.
(PX3).

On cross-examination, Dr. Lee confirmed that there was no way to confirm when the
Appointment Referrat Form that referenced that the patient having been incarcerated for three months and
wanted to come back and have his knee checked out was prepared. He confirmed that he had no
information about Petitioner’s incarceration. He confirmed that as of the date of the deposition he did not
have Petitioner under any work restrictions, nor did he have any future appointments with Petitioner. He
confirmed that there was a gap in time between October 14, 2011 and April 12, 2012, and that this was
when he called in with the new problem with the kneecap after his incarccration. He agreed that he did
not have any idea if Petitioner did anything while he was incarcerated to somehow injure or aggravate the
knee. (PX3).

On redirect examination, Dr. Lee testified that there was no evidence in his file that Petitioner
was a cyclist or a runner. He agreed that he would not expect a lay person to make a causal connection
opinion as to the origin of his pain, and that this was usually a repetitive phenomenon. He agreed that
Petitioner was having symptoms beginning in April culminating in May of 2011. He testified that Dr.
Rudert was the occupational medicine physician in the clinic, and that it was his job to evaluate patients
and make opinions regarding whether or not a condition may be work-related. He testified that his
reliance on that opinion would depend on the situation. (PX3).

On redirect examination, Dr. Lec agreed that in the May 10" office note Petitioner explained that
he did not really know what the cxact injury was, but that he did go on to explain an injury about the toe
on the dock plate the day before and that he also twisted the knee a little bit and that at the end of the day
it was markedly painful. He agreed that the MRI was recommended and performed on the same day, and
that Dr. Rudert saw Petitioner later that day apparently after the MRI and indicated that he did not think
that Petitioner’s symptoms were related to his meniscal tear or meniscal pathology. He agreed that Dr.
Rudert thought it may be due to getting in and out of the forklift on and off all day and standing on the
knee, and that it appeared that it would seem with the description that Dr. Rudert was looking for reasons
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or causes of Petitioner’s pain. He agreed that the phrasing had a repetitive phenomenon to it, and that it
could be consistent with iliotibial band syndrome depending on how high the step was. He agreed that
when worker’s compensation denied a claim, it was the practice of the office to bill group health
insurance. He also agreed that with respect to lifting being a cause of the iliotibial band syndrome, he
assumed that Petitioner lified with his legs. He agreed that if Petitioner had to bend over and lift with his
legs that could be a causative factor. (PX3).

On further cross-examination, Dr. Lee agreed that Respondent’s Deposition Exhibit 3 appeared to
be health insurance claim forms submitted to Blue Cross by his office pertaining to treatment rendered to
Petitioner. He agreed that on every one of the bills there was a question asking whether the condition was
work-related, and that on each of the bills in the group exhibit the form indicated that it was not work-
related. (PX3).

On further redirect, Dr. Lee agreed that it was entirely consistent with the office policy to biil
Blue Crass when worker’s compensation denied a claim. (PX3).

On further cross-examination, Dr. Lee agreed that he did not know whether his office contacted
worker’s compensation before they submitted the bills to Blue Cross. He agreed that whatever the cause
of the problem was, it was his expectation that he treated it successfully and that Petitioner should
recover. (PX3).

On further redirect, Dr. Lee agreed that there was a letter dated June 7, 2011 from ADM sent to
him regarding the claim that this was a worker’s compensation problem. He also agreed that he had an
authorization permitting him to provide ADM with medical records dated May 16, 2011 that was signed
by Petitioner. (PX3).

On further cross-examination, Dr. Lee agreed that the letter of June 7, 2011 told his office that
ADM was investigating a claim and that they wanted his records to evaluate the claim. He agreed that the
billing for the MRI on May 10, 2011 was prepared on May 19, 2011. (PX3).

The medical records of the Effingham Ambulatory Surgery Center were entered into evidence at
the time of arbitration as Petitioner’s Exhibit 4. Petitioner underwent surgery by Dr. Lee on August 10,
2011 at this facility, and the procedures performed were that of a diagnostic arthroscopy, left knee, and
iliotibial band debridement, left knee. (PX4).

A letter dated June 8, 2011 from Greg Farr at ADM directed to Petitioner was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 5. The letter indicated that after conclusion of
their investigation into the request for workers® compensation benefits, it was their position that the knee
claim did not arise out of or in the course of his job at ADM and was therefore not work-related. (PX5).

The Medical Bills summary was entered into evidence at the time of arbitration as Petitioner’s
Exhibit 6.

The medical records of Orthopedic Partners/Dr. James Kohlmann were entered into evidence at
the time of arbitration as Petitioner’s Exhibit 7. Petitioner was seen on April 3, 2014 at which time it was
noted that his chief complaint was that of “[l]eft knee pain — twisted knee.” Petitioner stated that he had
arthroscopic left knee surgery by Dr. Lee in August of 2011, and that a small section of the lateral knee
iliotibial band was removed for treatment of what was believed to be iliotibial band syndrome. It was
noted that Petitioner had been having prior to that and was still having at that time lateral knee pain and
posterior lateral knee pain and pain down in the knee, and that he pointed over the lateral fat pad. He
stated that the surgery really did not heip, that he was given numerous injections in the mostly
anterolateral knee by the iliotibial band and that he had what sounded like an intraarticular left knee
steroid injection by another physician at the same clinic. Petitioner reported that he worked as a fork
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truck operator and was constantly getting on and off the truck which aggravated his knee, and he reported
that squatting was painful. He reported that he did not notice clicking, popping or catching, and that is
knee did not give away. He stated that if he had a week or two off work that his left knee felt much
better. Dr. Kohlmann noted that he reviewed an MRI scan of the left knee that was done prior to the
surgery in 2011, which showed a trace effusion but was otherwise normal. He noted that the anterior
cruciate ligament did look slightly wide like it had been partially injured at some time, but that was the
only other abnormality. The assessment was that of left knee pain that could be tendonitis of some sort,
possible posterior lateral meniscus tear, synovitis left knee. It was noted that Petitioner [elt better when
he took non-steroidal anti-inflammatory medication, but that he did not want to be on that type of
medication for the rest of his lift. He noted that he would not hesitate to order an MRI scan to see if he
could find another cause for his pain, but that if the MRI scan looked like the one that he reviewed then he
did not know if there was a surgical solution to the problem. Il was noted that Petitioner had a large
deductible and wanted to think about whether or not to do further work-up. (PX7).

A written job description for Respondent’s Warehouse Operator position was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 8. The written job description noted that the
Warehouse Operator was responsible for loading and unloading finished products and ingredients as
directed by the Warehouse Supervisor. (PX8).

The medical records of DMH Corporate Health were entered into evidence at the time of
arbitration as Respondent’s Exhibit 1. Petitioner was seen on August |, 2013 with a complaint of lower
middle area back pain. Petitioner stated that he was lifting on a lever and felt pain in his back. He stated
that a vendor driver was at the location yesterday and asked him to pult on the tandem lever on the trailer
as it was not working properly. The records reflect that the driver was in the cab working the brake and
attempting to rock the trailer to free up the tandem lever, and that Petitioner was pulling and yanking on
the lever and noted that he strained his back. The diagnosis was noted to be pain, lumbar spine.
Petitioner was given work restrictions of no lifting/pushing/pulling greater than 10 pounds and given
prescription medications. {RX1).

The DMH Corporate Health records reflect that Petitioner was also seen on August 9, 2013 with
complaints of lower middle area back pain. His primary problem was noted to be pain located in the low
back, and that the pain was on the left in the lumbar region and was improved. Petitioner was continued
on modified work with no lifting over 25 pounds and was instructed (o return on August 16, 2013 at
which time discharge was anticipated. Petitioner was next seen on August 16, 2013, with complaints of
lower middle area back pain. He reported that his back pain had resolved, and he only noted some brief
pain if he twisted it a certain way. Petitioner was discharged and returned to regular work. 1t was noted
that Petitioner also mentioned some knee pain that he had from a previous work injury that was better for
some time but continued to bother him at times. Petitioner noted when he was mowing about three weeks
ago he was mowing down an embankment and his right foot slipped, and that he squatted quickly and
deeply with his left knee which was the one that hurt from time to time. He noted acute severe pain
which faded after he stood for a while. It was noted that he continued to have some limited range of
motion in the knee. (RX1).

The medical records of Bonutti Orthopedic Services, Ltd./Dr. Rudert were entered into evidence
at the time of arbitration as Respondent’s Exhibit 2. The medical records were nearly identical to those
entered into evidence in Petitioner’s Exhibit 1.

A 19(b) Petition signed by Jay Johnson on June 16, 2011 was entered into evidence at the time of
arbitration as Respondent’s Exhibit 3. The Petition referenced an alleged date of accident of May 10,
2011 in Effingham, and the description of accident was that of “[t]ripped over metal on loading dock.”
(RX3).
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The medical records of Dr. James Kohlmann were entered into evidence at the time of arbitration
as Respondent’s Exhibit 4. The medical records were nearly identical to those entered into evidence in
Petitioner’s Exhibit 7.

The Employee Report of Incident was entered into evidence at the time of arbitration as
Respondent’s Exhibit 5. The Employee Report of Incident was prepared on May 16, 2011 and was
signed by Petitioner. The Employee Report of Incident identified a date of incident of May 10, 2011 and
a time of incident as 9:30 a.m. The nature of the injury/incident was identified as cyst on the meniscus
and fluid on knee, and the body part affected was noted to be that of the left knee. When asked to
describe how the incident occurred, Petitioner indicated his forklift, getting on and off the forklift all day
long repeatedly, and that this had formed a meniscus cyst on the left side of his knee and fluid around the
knee joint. The Illinois Form 45 was also entered into evidence as part of Respondent’s Exhibit 5, and the
document noted that the date of report was that of May 16, 2011 and was prepared by Roger Friese. The
date and time of accident was noted to be May 10, 2011 at 10:15 a.m., and it was noted that the employee
was claiming that he had pain in his left knee and stated that the doctor said it was from getting on and off
the lift. (RX5).

Pre-accident medical records from Dr. Bonutti were entered into evidence at the time of
arbitration as Respondent’s Exhibit 6. The records reflect that Petitioner was seen in November 2008 for
right eye irritation; in October 2006 pertaining to low back pain; in March and April of 2006 regarding a
lumbar strain; and in April 2010 related to a back claim. (RX6).

CONCLUSIONS OF LAW

With respect to disputed issues (C) and (F), given the commonality of facts and evidence relative
to both issues, the Arbitrator addresses those jointly.

The Arbitrator notes that Petitioner appears to be attempting to allege both a specific trauma on
May 10, 2011 (ie., the tripping over metal on the loading dock as referenced on the Petition For An
Immediate Hearing Under Section 19(b) of the Act entered into evidence at the time of arbitration as
Respondent’s Exhibit 3 and as testified to by Petitioner at the time of arbitration), as well as a repetitive
trauma claim with a purported manifestation date of May 10, 2011. The Arbitrator finds that regardless
of the duplicative approach to the presentation of evidence in the case, Petitioner has failed to provide that
he sustained accidental injuries that arose out of and in the course of his employment with Respondent on
that date and that his current condition of ill-being is causally related to his work activities.

The Arbitrator notes that the vast majority of Petitioner’s testimony was contradicted by the
record as a whole in this case. The Arbitrator notes that Petitioner at the time of arbitration testified as to
two separate specific incidents involving his left knee on May 10, 2011, yet the initial treatment records at
Bonutti Clinic — including the history form completed by Petitioner himself - made no reference
whatsoever to either of the alleged accidents, which the Arbitrator finds to be highly illogical in this case.
The ‘Arbitrator would be remiss in failing to note that Petitioner’s wife had, in fact, already scheduled an
appointment for Petitioner at Bonutti Clinic for the very same day of the alleged accident.

Furthermore, the Arbitrator notes that the histories of accident as contained in the initial medical
records as compared to those given to the nurse and Dr. Rudert, the MRI personnel, the Biomax
Rehabilitation therapy personnel and Dr. Lee were all inconsistent and varied. Additionally, there were a
multitude of inconsistencies between the testimony of Petitioner and that of Paul Gouchenouer at the time
of arbitration as to the specifics of Petitioner’s job duties, causing the Arbitrator to consider the
motivation {or lack thereof) of each individual’s testimony. When coupled with Petitioner’s denial of
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prior treatment at Bonutti Clinic which was clearly proven to be false in light of the multitude of pre-
accident treatment records as contained in Respondent’s Exhibit 6, the Arbitrator finds that Petitioner’s
testimony at the time of arbitration lacked credibility and therefore places no evidentiary weight on his
testimony.

Furthermore, the Arbitrator notes that Dr. Lee when rendering his causation opinion relied upon a
hypothetical, the facts of which were not ultimately proven at the time of trial given the lack of
Petitioner’s credibility in the testimony about his job duties. The Arbitrator finds to be significant in this
case that, on cross-examination, Dr. Lee agreed that his records showed that on May 9, 2011, Petitioner’s
wife called in seeking an appointment for him because he was having knee pain, and that it was noted that
he had stiffness and pain for 2-3 weeks; that there was nothing in the note about any injury or the
specifics of any injury; that in the note of May 10" when Petitioner was seen by Sarah Aleshire, the
history that he provided was that of in the last two or three weeks he noticed pain anterior and lateral with
no specific injury, and that he noticed it after he had been at an auction all day standing the symptoms
seemed to start; and that there was nothing in that history indicating that Petitioner had injured himself at
work that day or on any previous day, and yet Petitioner’s attorney had relayed to him in a hypothetical
question some facts that Petitioner was two hours into his shift on May 10", was doing something with
his forklift and felt a popping sensation in his knee. (PX3).

The Arbitrator further finds to be significant that, on cross-examination, Dr. Lee agreed that that
it was his understanding that when he saw Petitioner it was his understanding that his symptoms had
begun for the first time on May 10" with a specific episode of stepping off a forklift sometime that day at
work, and that this was the history he relied on, that if he accepted the history that Petitioner gave to Ms.
Aleshire on May 10" that he had had symptoms for 2-3 weeks before that, that there was no specific
injury, that he noticed his symptoms afier he had been at an auction standing all day, and that Petitioner
then filled out a history form where he indicated that the condition was not work-related, he agreed that
the problems that he treated later in the left knee were probably due to something other than an injury
stepping off a forklift on May 10, 2011. (PX3). As a result of the foregoing, the Arbitrator finds that
Petitioner has failed to prove that his current condition of ill-being in the left knee is causally related to
his work activities for Respondent.

Based upon the foregoing and the record as a whole, the Arbitrator concludes that Petitioner has
failed to prove that he sustained accidental injuries that arose out of and in the course of his employment
with Respondent on May 10, 2011, and that his current condition of ill-being is causally related to his
work activities. All benefits are denied. The remaining issues of medical bills, temporary total disability
benefits, and nature and extent are moot, and the Arbitrator makes no conclusions as to those issues.
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. |:| Affirm with changes El Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse I___| Second Injury Fund (§8(e)18)
CHAMPAIGN [ ] PTD/Fatal denied
Modify: Down None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

BRIAN WEYH,

Petitioner, 1 7 I W C C 0 6 2 4
Vs, NO: 13 WC 24719
PRAIRIE MATERIALS,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary total
disability, medical expenses, and the nature and extent of Petitioner’s permanent partial
disability, and being advised of the facts and law, modifies the Decision of the Arbitrator as
stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

Petitioner testified he worked as a bulk cement-trailer-truck driver and injured his right
elbow and shoulder on March 19, 2013 while operating a valve on the truck. On April 19, 2013,
Dr. Li performed right elbow debridement of a torn tendon and repair of common extensor
tendon. Petitioner continued to treat with Dr. Li, who ordered an MRI of his right shoulder. It
was taken on June 17, 2013 and showed mild-to-moderate tendonosis/tendonitis without tear,
mild biceps tendonitis without tear or dislocation, and mild-to-moderate edema of a
glenohumeral ligament that may be the result of the sprain. The findings raised the possibility of
“an ill-defined superior labral tear.” On September 11, 2013, Dr. Li declared the elbow surgery
successful.

On September 20, 2013, Dr. Li performed right shoulder arthroscopy with extensive
debridement of tenosynovitis and SLAP tear repair. He noted a Type 1 tear at the anterior aspect
of the labrum and a Type 2 tear centered around the 11 and 12 o’clock position, which needed
repair. On December 19, 2013, Petitioner was released to full duty work.
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Currently, Petitioner testified that with movement he starts “feeling little pins and needles
tingling in” his elbow running down his forearm. It’s the same thing when he is driving. He has
also lost his grip strength. He still gets the burning sensation in his shoulder. He can’t reach as
far behind his back as he used to and has difficulty working overhead. He also lost his strength
reaching out and pulling. It is “an annoyance and a pain” but does not stop him from doing his
job. He can no longer bowl, play golf, or pull back a bow for bow hunting. He has to get off his
motorcycle after 45 minutes because he cannot hold his arm up longer. He takes over-the-
counter pain medication twice a day. He wonders if there is still an issue and has considered
returning to Dr. Li.

On cross examination, Petitioner testified that since he returned to work at full duty in
December 2013 he has not missed any work because of his shoulder or elbow. He has the same
title of truck driver that he had prior to the accident. He does not have a set schedule, it depends
on the load. He has not turned down work. He has received union scale raises since the
accident.

The Arbitrator found Petitioner proved a work-related accident on March 29, 2013 which
caused a condition of ill-being of both his right arm and shoulder. He awarded the medical
expenses submitted into evidence, four weeks of temporary total disability, and 125.6 weeks of
permanent partial disability representing 20% loss of the right arm and 15% loss of the person-
as-a-whole. The Commission agrees with the determination of the Arbitrator regarding accident,
causation, medical expenses, temporary total disability benefits, and the nature and extent of
Petitioner’s shoulder injury resulting in the award of loss of 15% of the person-as-a-whole. In
this regard, the Commission notes that the shoulder surgery required the implantation of
permanent hardware to anchor the labrum to the bone.

However, the Commission concludes that the award of loss of 20% of the right arm is
excessive. The Commission notes that Petitioner’s testimony about his ongoing impairment
revolves mostly around his shoulder rather than his arm. He was able to return to his previous
occupation which involves substantial use of his right arm, he did not suffer any loss of earning
potential, and there is no evidence in the medical record corroborating substantial ongoing
disability regarding Petitioner’s arm. The Commission concludes that a loss of 10% of the right
arm, in addition to the 15% loss of the person-as-a-whole, is appropriate in this claim.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $554.79 per week for a period of 4 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $499.30 per week for a period of 100.3 weeks, as provided in §8(d)2 and §8(e) of the
Act, for the reason that the injuries sustained caused the loss of the use of 10% of the right arm
and loss of 15% of the person-as-a-whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay medical
expenses submitted in Petitioner’s exhibits 9, 10, 11,12, 13, & 14 under §8(a) of the Act,
pursuant to the applicable medical fee schedule,
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $75,000.00. The party commencing the proceeding for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.

patep:  OCT 6= 201 o’ femparr
U‘“JI” Mt

David L. Gore

DLS/dw
0-9/7117 T
46 Steptien J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF ARBITRATOR DECISION 1 7 I W C C 0 6 2 4

WEYH, BRIAN Case# 13WC024719

Employee/Petitioner

PRAIRIE MATERIALS
Employer/Respondent

On 3/31/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2615 REISMAN LAW OFFICE
CARL REISMAN

212 W GREEN ST

UREBANA, IL 61801

1108 GAROFALO SCHREIBER HART ETAL
ANDREW L RANE

55 W WACKER DR 10TH FL

CHICAGO, IL 60601
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STATE OF ILLINOIS ) [_] injured Workers Benefit Fund (§4¢d))
)SS. [ Rate Adjustment Fund (§8(g))
COUNTY OF Champaign ) [ Second Injury Fund (§8(c)18)
<] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Brian Weyh Case # 13 WC 024719
Employee/Petitioner
v. Consolidated cases: n/a
Prairie Materials
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Norice of Hearing was mailed to each
party. The matter was heard by the Honorablc Edward Lee, Arbitrator of the Commission, in the city of
Urbana, on January 27, 2016. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [[] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

[[] was there an employee-employer relationship?

[] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. L] What was the date of the accident?

[ Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

[] What were Petitioner's earnings?

["] What was Petitioner's age at the time of the accident?

[_] What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

. What temporary benefits are in dispute?
[ TPD [C] Maintenance CJTTD
L. What is the nature and extent of the injury?
M. [] Should penalties or fees be imposed upon Respondent?
N. []Is Respondent due any credit?
0. [JOther __

FrEommonw

~

ICArbDec 2110 HO W, Rundolph Street #8-200) Chicago, IL 60607 3128146611 Toll. free 866/352-3033  Web site: www.iwee il gov
Downstate affices: Collinsville 618/346.3450  Peoria 309/671-3019 R &ford 81519877292 Springfield 217/1785. 7084
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On March 29, 2013, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $43,273.54; the average weekly wage was $832.18.
On the date of accident, Petitioner was 49 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent fras not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $17,328.67 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner’s Exhibits 9,10,
i1,12,13, and 14, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.

Respondent shall pay Petitioner temporary total disability benefits of $554.79 per week for 4 weeks
commencing September 20, 2013, through October 20, 2013.

Respondent shall pay Petitioner permanent partial disability benefits of $499 30 per week for 125.6 weeks
because the injury sustained caused 20% loss of use of the right arm and 15% loss of use of the body as a whole
as provided in Section 8(d)(1) and Section 8(d)(2) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

é//,/( [)_Q ’3/_’10?/16

Signature of Arbitrator Date

MAR 3 1 2018
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Petitioner filed an Application for Adjustment of Claim, which alleged that he
sustained an accidental injury arising out of and in the course of his employment for
Respondent on March 29, 2013. According to the Application, Petitioner was
opening a valve on cement bulk trailer and sustained injuries to his right shoulder
and arm (Arbitrator’s Exhibit 2.} The parties stipulated that Petitioner sustained a
work-related accident to Petitioner’s right elbow; however, Respondent disputed
liability on the basis of causal relationship for all treatment related to the right
shoulder injury Petitioner alleges he sustained on that date.

Findings of Fact

Petitioner claimed entitlement to temporary total disability benefits from
September 20, 2013-October 20, 2013. Respondent disputed the same. This was
the period of time and Petitioner was off work recovering from right shoulder

surgery.

Petitioner began working for Respondent in 2007. Petitioner testified that he was
right handed, and that he had treated for right shoulder pain at Carle in 2009. This
treatment was not for a work injury. Dr. Bane performed a subacromial
decompression and distal clavicle resection on Petitioner’s right shoulder on
February 5, 2009, and released him on April 3, 2009 (Petitioner Exhibit 1). At the
time of his release in 2009 Petitioner testified that his strength in his right shoulder
were excellent and range of motion was full. Petitioner testified that he had no
problems with range of motion or strength in his right shoulder from April 3, 2009
until March 29, 2013, was under no work restrictions, and had no medical
treatment.

Petitioner’s job duties consisted of driving a cement truck over the road to pick up
concrete mix. Petitioner testified that part of his job responsibility was to open
valves on the underside of the cement trucks and that he would do so by gripping
the valve, identified in PX 16, and pulling the lever in a downward motion, back
towards the body, and then across counterclockwise. The Petitioner testified that
on the afternoon of March 29, 2013, he tried to open the valve identified in PX 16
but it was stuck shut. He had previously had problems with this particular valve.
Petitioner testified that he used all his force in his right upper extremity, including
his right shoulder, to try to force down the lever, heard a pop, and felt immediate
pain shooting through his right arm. Petitioner testified that he reported the injury
to his supervisor, and was told to go to Safeworks.

Petitioner received his initial medical treatment at Safeworks Illinois the same day.
At that time, Petitioner gave a history that he had an acute arm injury that day when
he reached under a bulk/semitrailer to turn a valve 90 degrees. He had an

Brian Weyh v. Prairie Material, 13 WC 024719
Pagel
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immediate pop in his distal right upper arm and couldn’t move his right shoulder.
Dr. Fletcher diagnosed a right upper arm/shoulder sprain /strain and ordered
imaging to rule out a distal right biceps tear. Dr. Fletcher referred him to Dr. Li fora
consultation. Dr. Fletcher took Petitioner off work and o;;dered him to wear a right
arm sling (Petitioner Exhibit 2.) H

Lawrence Li, MD at the Orthopedic and Shoulder Center on April 1, 2013, saw
petitioner. Dr. Li diagnosed a moderate grade partial tear at the origin of the right
common extensor tendon and a biceps tendon strain. Dr. Li recommended surgery
to repair the right extensor tendon (Petitioner Exhibit 3.)

Petitioner testified that he worked light duty in Prairie’s office while wearing a right
arm sling following the injury. Dr. Li performed surgery to repair the right elbow
tear of the common extensor tendon on April 19, 2013 (Petitioner Exhibit 3). Dr.Li
referred petitioner to physical therapy on April 25,2013, and other than at therapy,
the right arm remained in a sling until May 13, 2013. Petitioner saw Dr. Fletcher
that day following therapy and drew a pain diagram, indicating a “knot” on the rear
of his right upper arm, which he testified was the same location where he ultimately
had right shoulder surgery on September 20, 2013 (Petitioner Exhibit 2.) Petitioner
testified that he had consistently worn the right arm sling since his injury, even to
sleep, and only had taken it off to bathe up until this time. At this visit, Dr. Fletcher’s
restrictions were limited use of the right arm, no lifting over five pounds, continue
medication and physical therapy (Petitioner Exhibit 2).

Petitioner saw Dr. Fletcher on june 13, 2013 and gave a history that his right
shoulder symptoms were getting worse. The specific location of the pain was the
right posterior arm. At Dr. Fletcher’s order, Petitioner had an x-ray at Christie
Clinic of the right shoulder that day and these showed downsloping of the
acromion. (Petitioner Exhibits 2 and 4) Dr. Fletcher ardered an MRI to ruie out
lateral impingement.

Petitioner had an MRI done at Open MRI Center in Normal on June 17,2013.Dr. Li
discussed this with Petitioner on June 20, 2013, and based on a review of the MR,
Dr. Li suspected an ill-defined superior labral tear (Petitioner Exhibit 3). Dr. Li
ordered an MR Arthrogram of the right shoulder and this was done at the Fort Jesse
Imaging Center on July 5, 2013. (Petitioner Exhibit 7). Petitioner saw Dr. Lion July
11,2013, and reported that his right shoulder symptoms were worse, and that
anytime he lifted his right arm pain shot down his right upper arm, that his right

Brian Weyh v. Prairie Material, 13 WC 024719
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shoulder was painful and that he couldn’t sleep. Dr. Li diagnosed a right shoulder
SLAP tear and recommended a right arthroscopic shoulder surgery and SLAP repair
(Petitioner Exhibit 3).

At the direction of Respondent, Dr. Joseph Newcomer, an orthopedic surgeon,
examined Petitioner on August 23, 2013. In connection with his examination Dr.
Newcomer reviewed medical records provided him by Respondent. He did not have
the MR arthogram report at that examination but reviewed the report prior to his
August 8, 2014 evidence deposition. Dr. Newcomer testified that the purpose of his
evaluation was to determine if the right shoulder injury was caused by the March
29, 2013 work injury (Respondent Exhibit 1).

Dr. Newcomer reviewed the July 5, 2013 and testified that he saw a type 1 slap tear
and was unable to visualize a type 2 slap tear. Dr. Newcomer testified that the
Petitioner’s 2009 shoulder surgery was unrelated to the 2013 surgery with Dr. Li
and that condition did not make it more likely that Petitioner would develop a SLAP
tear (Respondent Exhibit 1, p 15-16). Dr. Newcomer explained that a type 1 SLAP
tear is typically degenerative, due to abnormal biomechanics of the shoulder
secondary to cup arthropathy and a type 2 is much more forceful, due to pulling the
anchor off the bone (Respondent Exhibit 1, page 24). Dr. Newcomer testified that
he would defer to Dr. Li's word that he saw a type 2 SLAP tear during his surgery
(Respondent Exhibit 1, page 25). Dr. Newcomer testified that he didn’t believe
Petitioner had suffered a SLAP tear on March 29, 2013 because he didn’t complain
about it for three months (Respondent Exhibit 1, page 26.) Dr. Newcomer testified
that symptoms of a SLAP tear would be a tearing sensation, an audible pop, and pain
(Respondent Exhibit 1, page 27.) Dr. Newcomer testified that the surgery was
reasonable given failed conservative management and symptamatology
(Respondent Exhibit 1, page 37). Dr. Newcomer testified that he had no
explanation for what caused the tear visualized by Dr. Li in the surgery (Respondent
Exhibit 1, page 43.) Dr. Newcomer admitted it would cause a lot of force on the
valve to cause the elbow injury (Respondent Exhibit 1, page 45.)

Based on Dr. Newcomer’s opinions, Respondent terminated payment of medical
benefits and Petitioner used his group insurance to pay for further treatment.

Dr. Li performed a right shoulder arthroscope and SLAP repair on September 20,
2013. Dr. Li testified in his evidence deposition that he found it significant to his
opinion regarding the right shoulder that in Dr. Fletcher’s April 29, 2013 office note
that Petitioner was reaching under a bulk semi trailer to turn a valve 90 degrees and
felt a tear or pop in his right arm bicep area; that he complained of pain that
radiated into his right arm, and that the pain started as a sharp pain, then turned
into a burning, hot sensation (Petitioner Exhibit 16, Pages 7-8). Dr. Li found it

Brian Weyh v. Prairie Material, 13 WC 024719
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significant that Dr. Fletcher noted at that visit limited abduction of the right
shoulder and that he couldn't feel the distal biceps insertion because it meant that
Petitioner had injured his shoulder and also that he had enough swelling that he
couldn’t feel some of the structures he would usuaily feel. (Petitioner Exhibit 16,
Page 8). Dr. Li testified that his initial treatment was limited to the torn right
common extensor tendon (Petitioner Exhibit 16, page 10). Dr. Li testified that in the
June 13, 2013 therapy note, it was significant to him that as his right elbow got
better, his shoulder pain got worse (Petitioner Exhibit 16, page 15). Dr. Li testified
that the June 17, 2013 showed a labral tear, and that this tear would cause pain with
traction activities, that he wouldn't be able to use it with any type of strength and
that inflammation and pain would limit range of motion (Petitioner Exhibit 16,
pages 16-17).

Dr. Li testified that in the course of the surgery he visualized the torn labrum that
was torn off the socket and he placed anchors Lo repair the labrum down to the bone
(Petitioner Exhibit 16, page 21)

Dr. Li testified that the SLAP tear was related to the work accident. The basis of his
opinion was that he obviously had a difficult time turning this valve and put himself
in an awkward position and strained his entire upper extremity and caused injury to
his right elbow and right upper shoulder (Petitioner Exhibit 16, page 24.)

Following the surgery Petitioner had therapy at 217 Rehab for his right shoulder
and continued to follow treatment with Dr. Li and at Safeworks. Petitioner was off
work from September 20, 2013 through 10/20/13 and received no TTD for this
period. Petitioner returned to light duty work with Respondent on October 21,
2013. He continued with physical therapy at 217 Rehab until December 2, 2013
(Petitioner Exhibit 6) and was released to full duty work by Dr. Fletcher on
December 19, 2013 (Petitioner Exhibit 2).

Dr. Li released Petitioner on January 23, 2014 (Petitioner Exhibit 3). Atthe time he
was released Dr. Li noted loss of internal and external rotation of the right shoulder
and mild residual pain in the right elbow.

At trial, Petitioner testified that he continues to have numbness and tingling in the
right elbow and that certain motions cause sharp pain. He also has pain in the back
side of his right shoulder that goes down his arm, and that lifting more than a case of
pop causes pain. He testified that he takes Tylenol and Naproxen on a daily basis for
the right shoulder and right elbow pain.

Brian Weyh v. Prairie Material, 13 wC 02471
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Petitioner is working full duty for Respondent in the same job that he had at the
time of the injury. He has not sought further treatment for his right arm or right
elbow since being released by Dr. Li, but testified that the pain bothers him enough
that he is considering returning for reevaluation.

Conclusions of Law

In Regard to Disputed Issue (F) the Arbitrator makes the following conclusion of
law:

The Arbitrator concludes Petitioner’s current condition of ill-being is causally
related to the accident of March 29, 2013.

In support of this conclusion the Arbitrator notes the following:

The accident was not disputed and Petitioner’s testimony regarding the
circumstances of its occurrence was not rebutted.

There was no evidence that Petitioner ever had any prior injuries to his right elbow
or right labrum.

In regard to the Disputed Issue (J) the Arbitrator makes the following conclusions of
law:

The Arbitrator concludes that all of the medical treatment provided to Petitioner for
his right shoulder was reasonable and necessary and that Respondent is liable for
payment of the medical bills incurred therewith,

In support of this conclusion the Arbitrator notes the following:

Respondent’s dispute in regard to the reasonableness and necessity of medical
treatment Petitioner received is limited to the treatment Petitioner received to his
right shoulder starting on June 13, 2013 through his release by Dr. Li on January 23,
2014.

While Dr. Newcomer opined that Petitioner’s right shoulder injury was unrelated to
the work injury of March 29, 2013 because Petitioner had not complained of right
shoulder pain for three months, Petitioner’s medical records document that he
complained of right shoulder pain, including a pop and immediate pain shooting

Brian Weyh v. Prairie Material, 13 WC 02471
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through his right arm the day of the injury. Petitioner’s arm was in a right sling until
May 13, 2013, and he noted pain on a pain diagram that day. Petitioner complained
again of right arm pain on june 13,2013 and consistently thereafter.

The arbitrator finds the opinions of Dr. Li more persuasive than that of Dr.
Newcomer.

In regard to disputed issue (K) the Arbitrator makes the following conclusions of
law:

The Arbitrator concludes that Petitioner is entitied to payment of temporary total
disability benefits of 4 weeks commencing September 20, 2013, through October 20,
2013.

In support of this conclusion, the Arbitrator notes the following:
Petitioner was under active medical treatment from Dr. Li and Dr. Fletcher during
the disputed period (September 20, 2013, through October 20, 2013) and was

authorized to be off work.

As noted in disputed issue (J) the Arbitrator concluded that the treatment provided
by Dr. Li and Dr. Fletcher was reasonable and necessary.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner has sustained permanent partial disability
benefits to the extent of 20% of the arm and 15% of the man as a whole.

In support of this conclusion the Arbitrator notes the following:

Neither Petitioner nor Respondent tendered an AMA impairment rating. The
Arbitrator gives this factor no weight.

At the time of the accident, Petitioner was a truck driver. Petitioner was released to
return to work without restrictions and returned to the same job. The Arbitrator
gives this factor moderate weight.

Petitioner was 49 years of at the time of the accident. His current complaints
include loss of range of motion in his right arm and shoulder, pain in the right
shoulder, numbness and tingling in the right arm and elbow which is aggravated by

Brian Weyh v. Prairie Material, 13 WC 02471
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truck driving, the Petitioner's job. Petitioner can no longer play golf, draw a bow
for hunting, or bowl, hobbies he enjoyed prior to the injury. The Arbitrator gives
this factor moderate weight.

The medical records confirm that Petitioner suffered a torn right common extensor
tendon and right SLAP tear, which were successfully treated by surgery. The SLAP
tear required retained hardware to anchor the labrum to the bone. The medical
records also confirm that there was no prior treatment for right elbow or a right
labral injury. The Arbitrator gives this factor significant weight.

Cln Lot

Edward Lee, Arbitrator

Brian Weyh v. Prairie Material, 13 WC 02471
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14WC12973
Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) I_—_I Injured Workers' Benefit Fund (§4(d))
) SS. |:| Affirm with changes |:’ Rate Adjustment Fund (§8(g))
COUNTY OF MCCLEAN ) D Reverse |:| Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
IZI Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Victor Tf,jtf;*;gg;jji’ 17IWCCOG6G25

Vvs. NOS: 12 WC 19342
14 WC 12973

Illinois State University,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent and Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident,
temporary disability, permanent disability, causal connection, notice, medical, intervening
accident and being advised of the facts and law, changes the Decision of the Arbitrator as stated
below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

The Arbitrator issued a permanency award in 12WC19342. The Arbitrator also found
that Petitioner failed to meet his burden of proving a compensable accident in the companion
case 14WC12973. The Commission affirms both of those findings. However, in the “ORDER”
section of the decision, the Arbitrator included the language that “in no instance shall this award
be a bar to subsequent hearing and determination of any additional amount of medical benefits or
compensation for a temporary or permanent disability, if any.” There is no indication that the
matter was arbitrated, or that the decision issued, under Section 19(b). Because one claim has a
permanency award and the other claim was denied in its entirety, there are no outstanding issues
to be arbitrated. Accordingly, this decision is final. Therefore, the Commission strikes the
above quoted language from the “ORDER” section of the Decision of the Arbitrator and the
matter is not remanded for further proceedings.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 7, 2016, is hereby affirmed and adopted with the changes noted above.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.



12WC19342

11)2;312973 17IWCC0625

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

DATED:  OCT 6- 2017 “Qesond A enpeer

09/7/17 Debggah L. Simpson
DLS/rm

046 | wﬂ g ‘A‘n‘

David L. Gore

el Tt

Stephen J. Mathis




) : ILLINOIS WORKERS' COMPENSATION COMMISSION
o NOTICE OF ARBITRATOR DECISION

LEVANDOSKI, VICTOR
Employee/Petitioner
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Case# 12WC019342

14wWC012973

ILLINOIS STATE UNIVERSITY

Employer/Respondent

On 6/7/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.43% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0564 WILLIAMS & SWEELTD
ROBERT E WILLIAMS

2011 FOX CREEK RD
BLOOMINGTON, IL 51701

4138 ASSISTANT ATTORNEY GENERAL
WARREN A WILKE

500 S SECOND ST

SPRINGFIELD, IL 62706

0903 ILLINOIS STATE UNIVERSITY
1320 ENVIRONMTL HEALTH SAFETY
NORMAL, IL 61790

0804 STATE UNIVERSITY RETIREMT SYS
PO BOX 2710 STATION A
CHAMPAIGN, IL 61825

TN

0498 CMS RISK MANAGEMENT
801 S SEVENTH ST 8M

PO BOX 18208

SPRINGFIELD, IL 62794-9208

EERTIFIED as a trus and comgps copy
Rursuant to 820 1LCS 305/ 14

JUN 7= 2018
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STATE OF ILLINOIS ) [ ] tnjured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF MCCLEAN ) |:| Second Injury Fund (§8(e)18)
None of the above
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
VICTOR LEVANDOSKIi, Casc # 12 WC 19342
Employee/Petitioner
v Consolidated cases: 14 WC 12973

ILLINOIS STATE UNIVERSITY,

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maureen Pulia, Arbitrator of the Commission, in the city of
Bloomington, on 4/21/16. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

D Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

|Z Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

@ Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

IE What temporary benefits are in dispute?
] TPD ] Maintenance X TTD

@ What is the nature and extent of the injury?

. |:| Should penalties or fees be imposed upon Respondent?

D Is Respondent due any credit?
|:| Other

Dec 2710 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toli-free 866/352-3033  Web site: www.iweeil gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, 4/27/12 and 5/13/13, Respondent was operating under and subject to the provisions
of the Act.

On these dates, an employee-employer relationship did exist between Petitioner and Respondent.

FINDINGS

On 4/27/12 Petitioner did sustain an accident that arose out of and in the course of employment.

On 5/13/13 Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of the accident on 4/27/12 was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident on 4/27/12.

In the year preceding the injuries, Petitioner earned $23,782.69; the average weekly wage was $619.01.

On the date of accident, Petitioner was 45 years of age, married with 2 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $00.00 for TTD, $00.00 for TPD, $00.00 for maintenance, and $00.00
for other benefits, for a total credit of $00.00.

Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.

ORDER
Respondent shall pay Petitioner temporary partial disability benefits of $412.67/week for 26-4/7 weeks,
commencing 5/25/12 through 10/3/12, and 6/13/13 through 8/5/13, as provided in Section 8(a) of the Act.

Respondent shall be given credit for all temporary total disability benefits already paid.

Respondent shall pay reasonable and necessary medical services related to petitioner's right knee from 4/27/12
through 12/17/15, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid for reasonable and necessary
medical services for petitioner's right knee from 4/27/12 through 12/17/15.

Respondent shall hold petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $371.41/week for 34.40 weeks,
because the injuries sustained caused the 16% loss of the right leg, as provided in Section 8(e) of the Act. The
award is inclusive of a credit of 4% loss of use of the right leg which petitioner received in a Settlement
approved by Arbitrator Falcioni on 9/8/08 for cases 07 WC 57614, 08 WC 7547 and 08 WC 15570.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

Page 2
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

W’\»‘MJJM' 6/1/16

Signature of Arbitrator ' Dale

ICArbDec19(b)

JUN-7 - 2016
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Petitioner, a 45 year old cook, sustained an accidental injury to his right knee that arose out of and

THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

in the course of his employment by respondent on 4/27/12, and alleges that he sustained an accidental
injury to his right knee that arose out of and in the course of his employment by respondent on 5/13/13.
The issues in dispute in case 12 WC 19342, with an accident date of 4/27/12 are causal connection, and
medical expenses and temporary total disability after 4/15/13. The issues in dispute with respect to the
alleged injury on 5/13/13 are accident, causal connection, notice, medical expenses, and temporary total
disability.

On 4/27/12 petitioner had been working as a cook for respondent for 16 years. Before 4/27/12
petitioner had been working full duty for respondent without any restrictions or surgery for his right knee.
However, before 4/27/12 petitioner did see Dr. Li for problems with his right knee. In 2007 petitioner
injured his right knee when he slipped on some water on the floor while working for respondent, and
slammed his right knee into the counter. Petitioner underwent 4-6 weeks of physical therapy before being
released to full duty work. Thereafier, petitioner worked full duty without restrictions with respect to his
right knee until the injury he sustained on 4/27/12, Petitioner did admit that he was just back to work

following a work related wrist injury when he sustained his right knee injury on 4/27/12.

On 4/27/12 petitioner was making french toast. When he turned from the counter to the skillet, his
foot slipped into a drain, he twisted his right knee, and felt a pop followed by pain in his right knee.
Petitioner testified that the drain cover was not properly placed, allowing his foot to slip into the drain.

Petitioner's knee began to swell. Petitioner completed an accident report on 4/27/12. (PX4)

Petitioner sought medical treatment on 4/27/12 at St. Joseph's Occupational Health. Petitioner was

examined, his knee was wrapped and he was restricted to sedentary work.

On 5/10/12 petitioner presented to Dr. Li. Petitioner reported intermittent, moderate, dull and sharp
pain in his right knee. He also reported stiffness, swelling and popping of the right knee. He reported
that the pain was worse when petitioner was standing for long periods of time, and better with light use,
elevation and warm bath. Dr. Li noted a swelling and tenderness to palpation over the medial joint line,
positive McMurray's medial, mild crepitus, and range of motion limited to 110 flexion. Petitioner was

diagnosed with a right knee medial meniscus tear/sprain.
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On 5/11/12 petitioner underwent an MRI of his right knee. The results revealed horizontal and
oblique tear involving the posterior body and horn of the medial meniscus measuring approximately 3

cm trizonal, and Grade 3 chondromalacia in the medial compartment.

On 5/25/12 petitioner underwent a right knee arthroscopy with partial medial meniscectomy, and
abrasion chondroplasty of the medial femoral condyle and femoral trochlea. This procedure was

performed by Dr. Li. Petitioner followed-up post-operatively with Dr. Li.

On 6/4/12 petitioner's Application for Adjustment of Claim with respect to the injury on 4/27/12
was filed on behalf of petitioner. Petitioner signed the Application on 5/9/12.

Following his surgery petitioner followed up with Dr. Li on 6/4/12 and was prescribed physical
therapy.

On 6/4/12 petitioner presented to physical therapy. Petitioner's primary complaint was with respect
to swelling, popping and walking on the right knee. Petitioner gave a consistent history of the accident
on 4/27/12.

On 7/2/12 petitioner reported that he was doing well post-surgery, but still weak. On 7/16/12 Dr. Li
drafted a letter to Robert Williams, attorney. He wrote that he was petitioner's treating physician. He
wrote that petitioner gave him a history of tripping over a drain that was not properly.covered in the front
of his work area where he was cooking on 4/27/12. Dr. Li noted that petitioner reported that his foot got
caught in the drain and he twisted his right knee. Dr. Li noted that petitioner was still treating and an
MRI of 5/10/12 confirmed a medial meniscus tear, as well as a chondral injury to the medial femoral
condyle. Dr. Li then discussed the surgery performed on 5/25/12 and noted that petitioner was still in
rehabilitation and unable to work. Dr. Li was of the opinion that petitioner had been off work since
4/27/12 and remains authorized off work. Dr. Li opined that the injury on 4/27/12 was the cause of the
development of his right knee medial meniscus tear and chondral fractures, and all subsequent treatment

to his right knee is directly related to the injury on 4/27/12. (PX2)

On 7/30/12 Petitioner followed-up with Dr. Li. He reported that his knee was still bothering him.
He reported that he lacked strength or endurance. He stated that the pain was better.

On 8/2/12 petitioner presented to the emergency room at St. Joseph Medical Center with an altered
mental status after taking Soma the night before and in the morning. Following multiple diagnostic tests
it was determined that his altered mental status was caused by the Soma. He was instructed to
discontinue the Soma. given a prescription for Amox and told to follow-up with Dr. Li.
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On 8/20/12 petitioner reported to Dr. Li that he still had some weakness and some pain. On 9/5/12
petitioner reported that his pain was better but increased after being on his knee for 4 hours. Petitioner's
work tolerance was increased to 6 hours a day. On 10/3/12 petitioner reported that his pain was better
than before surgery and his strength was improving. He was released to full duty work. Petitioner did

not follow-up with Dr. Li again until 3/1/13.

On 10/2/12 petitioner was discharged from physical therapy. It was noted that petitioner had
reached all therapy goals. He reported that his right knee was sore by the end of the work day. With
regard to stairs petitioner reported mild limitations. He stated that he uses handrails and has some pain,

but does it regularly at work.

On 10/4/12 petitioner returned to his full duty job without restrictions. He testified that he did not
have issues with his full duty job after he was released to full duty work by Dr. Li until 3/1/13.

On 2/6/13 petitioner underwent a Section 12 examination performed by Dr. Paul Nord, at the
request of his attorney. Dr. Nord noted that petitioner continued to have some pain in his right knee,
especially with weather changes. He reported that he gets some pain in his right knee going up and down
stairs. He also reported some occasional sharp pain in the posterior medial aspect of the right knee area.
Petitioner told Dr. Nord that he recently lost 50 pounds. He reported more pain with running, biking and
jogging. An examination revealed full motion of his right knee with crepitations with all movements.
Petitioner had good sensation and good vascular flow within the area. He walked and moved normally.
The circumference of both knees were the same. Dr. Nord also performed a record review. Following
his examination and record review Dr. Nord 's impression was that petitioner sustained an acute right
knee internal derangement syndrome with medial meniscal tear following a work injury. He noted that
petitioner continues to have some pain within his right knee area while bearing weight, He noted that
petitioner did not have any pain in his right knee prior to the injury, and has continued to have pain in the
right knee at least intermittently since the time of the injury. He was of the opinion that petitioner had
reached MMI. Dr. Nord was of the opinion that depending upon how much weightbearing petitioner
does and the amount of pain he continues to have in his right knee, he may well need further surgical

therapy in the future or at least medicinal therapy for pain and inflammation control.

On 3/1/13 petitioner returned to Dr. Li for follow-up of his right knee. Petitioner reported that over
the past two months the pain in his right knee had increased without any new injury. He reported that the
pain was worse with prolonged standing. He had pain in the medial area and some patellofemoral pain.

Dr. Li examined petitioner and assessed right arthroscopic knee surgery with residual symptoms from
Page 6
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chondral injuries to femoral trochlea and medial femoral condyle. Dr. Li recommended a corticosteroid

injection. He also prescribed NSAIDs.

On 4/15/13 petitioner returned to Dr. Li for his right knee. Petitioner reported that his symptoms
were better following the corticosteroid injection. He stated that he was able to do activities without pain.
Dr. Li's diagnosis was right arthroscopic knee surgery symptoms resolved. Petitioner was instructed to

advance activities as tolerated.

On 5/13/13 petitioner was attending a health, safety and sanitation recertification class at the
directive of his employer. As he was coming back from the bathroom he felt a sharp pain in his right
knee, lost strength in his right leg, and had to lean of the wall. Petitioner denied he twisted his right knee.
Petitioner admitted that he did not provide respondent or Dr. Li with any notice of this alleged accident.
He also admitted that whenever he had an accident in the past he never failed to report it to respondent.
Following this incident petitioner finished the class and returned to class the next day. Petitioner
continued to work full duty until he was laid off for the summer. Petitioner only worked for respondent

when the students are there.

Petitioner testified that prior to the incident on 5/13/13, his right knee had given out on him at lcast
4-5 other times and he had talked to Dr. Li about it. Petitioner testified that he had repeatedly seen Dr. Li
for pain on the inside of his right knee.

On 5/21/13 petitioner returned to Dr. Li. Petitioner reported that she was doing fine until 5/13/13
when he was attending a Health and Safety class at work and twisted his right knee while walking. He
reported that since then the pain has gotten much worse. He stated that his pain was medial and worse
with pivoting. He rated his pain at a 6/10. He stated that his pain was occasional, aching, sharp, and
moderate in intensity. Dr. Li's diagnosis was a possible new right knee medial meniscus tear from the

new injury. Dr. Li ordered an MRI of the right knee.

On 5/24/13 petitioner underwent a repeat MRI of the right knee. The impression was small
suprapatellar effusion, chondromalacia of the patella and tricompartment osteoarthritis, thickening and
abnormal intrasubstance signal along the lateral aspect of the patellar tendon which may represent a
prominent patellar tendinopathy/tendinitis, large free edge tear of the posterior horn of the medial

meniscus, and 3 cm Baker’s cyst.

On 5/29/13 petitioner followed-up with Dr. Li. Dr. Li assessed a new medial meniscus tear from a

twisting injury at work. Dr. Li recommended a right arthroscopic knee surgery.
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On 6/13/13 Dr. Li drafted an off work authorization taking petitioner off work until further notice.
He noted that petitioner was having surgery on 6/28/13.

On 6/28/13 petitioner underwent another surgery performed by Dr. Li. Dr. Li performed a right
knee arthroscopy with partial medial and lateral meniscectomy, and abrasion chondroplasty of the medial

femoral condyle, patella and femoral trochlea.

On 7/2/13 petitioner began a course of physical therapy. Petitioner's chief complaint was pain in the
right knee, stiffness in the right knee, swelling in the right knee, and an inability to walk normally or do

his normal activities was noted. No accident history was noted.

On 7/8/13 petitioner followed-up with Dr. Li. Petitioner reported improvement in his pain from
before surgery. Dr. Li prescribed Game Ready Vasopneumatic Cryotherapy to reduce swelling and

narcotic use significantly.

On 7/17/13 petitioner underwent a Section 12 examination performed by Dr. Nikhil Verma, at the
request of the respondent. Petitioner provided a consistent history of the accident on 4/27/12. With
respect to the accident in May of 2013 petitioner stated that he was walking down the hall to a food
sanitation class and had an onset of pain. He stated that he did not sustain an injury. He denied a twisting
injury or any other mechanism of injury. Petitioner reported that his knee was improving, but he had pain
with prolonged walking or stair climbing, or after sitting for long periods of time. Following a record
review and examination, Dr. Verma diagnosed status post right knee arthroscopy and partial
meniscectomy and revision partial meniscectomy. He opined that petitioner sustained an acute right knee
meniscal tear as a result of his injury on 4/27/12 and was placed at MMI. Subsequently the petitioner had
a recurrent injury of a non-work related nature and required a secondary surgery, which was not work
related. Dr. Verma opined that there is no current causal connection between the petitioner's current right
knee status and his work injury of April 2012 because he sustained a recurrent injury to his knee during
normal ambulation. He opined that petitioner did not have a significant preexisting condition with regard
to his right knee. He opined that petitioner had reached MMI and treatment between 4/27/12 and 2/6/13
was reasonable and appropriate with regard to his right knee condition. Dr. Verma did not believe the
petitioner was in need of any further treatment with regard to his work injury, and could work full duty
without restrictions after August of 2012. He opined that any off work after that was not related to the
work injury of 4/27/12,
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Petitioner's last visit to physical therapy was on 7/30/13. Petitioner's chief complaint at that time
was that he was overweight. He rated the pain in his right knee as a 3.5/10 at its worst. It was noted that
petitioner made excellent progress in therapy, his goals were met, and petitioner planned on returning to

work in 2 weeks and felt good about returning to work. His potential to reach his goals was excellent.

On 8/5/13 petitioner followed-up with Dr. Li. Dr. Li notcd no swelling, bruising or redness.
Petitioner's range of motion was normal. Dr. Li instructed petitioner to continue home exercise program,
advance activities as tolerated and return to work full duty. He drafted a work authorization note to this

effect.

On 8/6/13 Dr. Li drafted a letter to Steve Williams, petitioner's attorney. Dr. Li wrote that
petitioner was rehabilitated with physical therapy after his injury on 4/27/12 and did well postoperatively
until 5/13/13 when he was attending a health and safety class at SIU while at work and twisted his right
knee again. He noted that a repeat MRI on 5/24/13 determined that petitioner had further tearing of the
posterior horn on his medial meniscus. He wrote that petitioner underwent another surgery on 7/2/13 and
was currently recovering from that surgery. He opined that the injury of 4/27/12 caused petitioner to
develop a medical meniscus tear and also resulted in the need for his surgery on 5/25/12. He further
opined that the weakened state of the meniscus was then further aggravated in May of 2013 when he
reinjured the same knee at work. He opined that because of the previous meniscus tear caused by the

April 2012 work incident, the meniscus was weak and subject to tearing much easier. (PX3)

On 4/16/14 petitioner filed his Application for Adjustment of Claim with respect to the alleged
accident on 5/13/13. Petitioner claimed that while walking to a safety class he twisted his knee.
Petitioner signed this Application on 3/31/14.

On 6/30/14 the evidence deposition of Dr. Li was taken on behalf of the petitioner. Dr. Li opined
that the injury on 4/27/12 may not have caused petitioner's condition entirely, but it would have
definitely aggravated the femoral trochlear lesion. Dr. Li opined that the removal of 50% of the posterior
horn of the medial meniscus would put more stress on the medial joint line, and increase the likelihood of
getting arthritis, and increase the risk of a retearing. He opined that the injury on 4/27/12 caused this
condition. Dr. Li opined that the removal of the loose pieces of the cartilage of the medial femoral
condyle during his surgery on 5/25/12 was related to the accident on 4/27/12. Dr, Li testified that on
10/3/12 he continued prescribing medications for petitioner because he was still having some pain when
he stood on it for a long time. He was also of the opinion that petitioner had some slight decrease in

strength at that time.
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Dr. Li testified that petitioner's pain in his right knee started to increase in January 2013 without any
injury. He noted pain with prolonged standing that was medial and some patellofemoral. He opined that
petitioner was having some residual symptoms after having that meniscus removed. He also noted some
reduced range of motion. At that time he believed the pain was most likely coming from the chondral

loss in the medial joint line. Dr. Li opined that on 5/21/13 petitioner had a positive McMurray's.

Following the alleged injury on 5/13/13 and surgery Dr. Li opined that the injury of 4/27/12 caused
the medial meniscus tear, a chondral injury on the medial femoral condyle, and aggravated the femoral
trochlear lesion he found during surgery. Dr, Li opined that the April 2012 injury and the subsequent
surgical treatment weakened his meniscus and predisposed petitioner to easier tearing of that meniscus in
the future.

On cross examination, Dr. Li testified that he treated petitioner in 2007 for his right knee. An MRI
dated 2/14/07 revealed no evidence of meniscus tear, and grade 3 chondromalacia in the patellofemoral
compartment involving the central trochlea. He opined that the injury on 4/27/12 caused the medial
meniscus tear, and aggravated the previous femoral trochlea lesion, Dr. Li opined that petitioner had a
dislocation of his right kneecap prior to 2007. Dr. Li was under the impression that petitioner sustained a
twisting injury to his right knee on 5/13/13. He testified that petitioner did not tell him how it happened.
Dr. Li was of the opinion that walking 500 feet would not cause a medial meniscus tear. He testified that
absent a twisting motion one would have to run or walk for years in order for it to cause a medial
meniscus tear, Dr, Li testified that if petitioner had a sudden onset of pain while walking , he would have
to have had a condition (a tear) that existed at that point that became symptomatic by the walking. He was
of the opinion that he would think that it just manifested itself through walking, but did not cause the
condition. Dr. Li opined that petitioner's condition as it had existed in 2013, could have been a
continuation of the prior injury in 2012, Dr, Li opined that petitioner's condition as it existed in 2012

could not have been a continuation of his 2007 injury, because the injuries were different.

Dr. Li opined that in 2007 petitioner did not have a medial meniscus tear or a chondral injury to the
medial femoral condyle, but these conditions were present in 2012. The only thing that was present in
2007, but was worse in 2012 was the femoral trochlear lesion. Dr. Li opined that the fact petitioner had
such a large portion of his meniscus removed as part of the surgery in 2012, predisposed petitioner to
further injuries to the medial side of his right knee. He opined that these injuries could be acute or on a
chronic basis. Dr. Li opined that just straight walking would not cause a new medial meniscus tear,

unless one was running many miles over many years,
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On 4/29/15 the evidence deposition of Dr. Verma was taken on behalf of respondent. Dr. Verma
testified that with respect to the alleged injury on 5/13/13 petitioner told him that he was just walking
when he felt pain in his right knee. He denied there was any specific accident. Dr. Verma was of the
opinion that petitioner had recovered from the injury on 4/27/12. He believed there was nothing on
5/13/13 that would have contributed or caused any further injury. He opined that normal ambulation
would not cause a recurrence. Fowever, he did state that day-to-day activities, including ambulation
could cause a recurrence. He was of the opinion that at the time of his first surgery petitioner had
degenerative disease involving two compartments of his knee which would be a typical cause of
recurrence of pain with walking, and in that situation day to day activities could cause symptoms. He
opined that petitioner's recurrence in May of 2013 was related to his degenerative disease and an age

related onset.

On cross examination Dr. Verma noted that he had not reviewed the operative report following the
alleged accident on 5/13/13. Dr. Verma opined that the degenerative changes in the knee afier the surgery
in May of 2012, could contribute to the findings in the June 2013 surgery because the petitioner had
preexisting chondromalacia there and that is not corrected by an arthroscopic intervention. He opined
that the lateral meniscus tear would not be consistent with these findings, but would be a new acute
finding. He agreed that the surgery in June of 2013 could have been the result of the degenerative
changes in the knee. Other than the findings related to the lateral meniscus, the other findings during the
surgery could be related to the degenerative process in the knee. Dr. Verma was of the opinion that the
fact that part of the meniscus was removed would not necessitate another arthroscopic surgery but may
contribute to some progression of the medial sided chondromalacia. He was of the opinion that it would
not affect the trochlea or patellofemoral chondromalacia, or the lateral side of the knee, Dr. Verma
opined that a partial meniscectomy may contribute to the deterioration of the cartilage (chondromalacia)
around that specific area. Dr. Verma was of the opinion that petitioner's lateral tear following the 5/13/13

alleged injury was not degenerative, but rather acute.

On 5/11/15 petitioner presented to Dr. Li with complaints of continuing right knee pain. Petitioner
complained of some pain over the medial aspect of the right knee. Petitioner reported that it was better
than before surgery but prolonged standing and walking still caused him pain. Dr. Li examined petitioner
and assessed petitioner with a status post right knee arthroscopy with meniscectomy and chondroplasty
with residual pain. Dr. Li noted that he would continue to observe petitioner's condition. He was

instructed to return or call the office if his problems did not resolve.
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On 10/28/15 petitioner followed-up with Dr. Li. Petitioner reported that his right knee had been
more bothersome in the last three weeks. He reported that he developed swelling several days ago but
now his pain was currently better. His condition was worse than in May. Dr. Li examined petitioner and

recommended an MRI to determine treatment plan.

Petitioner underwent a repeat MRI of the right knee that was compared to the MRI of 5/24/13. The
impression was status post partial medial meniscectomy, possibility of a recurrent small vertical tear in
the posterior horn near the junction with the body is not excluded; tricompartmental degenerative joint
disease, moderate to advanced in the medial compartment; and mild subchondral bone marrow edema in

the medial aspect of the medial femoral condyle.

On 11/25/15 Dr. Verma performed an AMA Impairment Rating of petitioner. Dr. Verma stated that
he could not provide an opinion regarding an AMA Impairment Rating for the injury on 4/27/12 because
he did not examine petitioner at that time, and petitioner had subsequent surgery. Dr. Verma was of the
opinion that petitioner's status was post right knee arthroscopy, partial medial and lateral meniscectomies,
which was a class 1 diagnosis, using the 6th Edition Guides Table 16-3 knee regional grid on page 509.
He noted that petitioner completed an AAOS lower extremity score of 18. He noted that the petitioner's
functional history adjustment was grade 2 modifier in that he has moderate deficit with mild antalgic gait;
his physical exam adjustment was grade modifier 1 in that petitioner had minimal palpatory findings and
no effusion; symmetric quad circumference; and his clinical studies adjustment was grade modifier 2 in
that clinical studies demonstrate joint space narrowing with associated meniscal pathology and prior MRI
scans. Using these adjustments, Dr. Verma found the petitioner's final diagnosis was class 1 Grade E.
Using Table 16-3, page 509 again, a 13% lower extremity impairment was found. He was unable to

portion the impairment in regards to the first or second injury or surgery.

On 12/17/15 petitioner returned to Dr. Li for follow-up of his right knee. Petitioner reported that
his symptoms were the same, but now he was able to tolerate them. He still reported medial knee pain
that is aggravated with any type of strenuous use. Dr. Li performed a physical examination that revealed
petitioner was in no apparent distress, and all tests were normal. Dr. Li's diagnosis was status post right
arthroscopic knee surgery with advanced chondral loss of medial compartment and subchondral bone

edema causing pain. Petitioner was released on an as needed basis.

Currently, petitioner complained of weather related pain. He stated that when the barometric
pressure changes he has increased pain. Petitioner also complained of increased pain when lifting heavy

items. He also reported a limp. Petitioner testified that when driving long distances he has to stop and
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get out and walk. Petitioner does not run because it causes increased pain in his right knee. Petitioner
reported difficulty going up and down ladders and stairs. When petitioner kneels for more than 2 minutes
on his right knee he feels sharp stabbing pains in his right knee. Petitioner uses a cane when the weather
is bad. Petitioner reported that his pain persists and he takes Advil to help relieve his symptoms 3-4

times a week.

Petitioner reported that he had treatment for both his knees when in was in the service and treated
conservatively for both. Petitioner sustained a twisting injury to the right knee and a contusion to the left
knee. Petitioner also reported a history of gout in the past. He testified that he has not had a flare-up
since fall of 2014. That flare-up was to his right big toe. Petitioner's gout never affected his knees.

Currently, petitioner continues to complain of pain in the inside of his right knee. Petitioner is a hot

rod activist. He also still fishes with his girls. He no longer hunts or takes part in any sports.

Petitioner has reported 18 injuries while working for respondent. However, only 7 of those injury
reports resulted in an accident report being drafted. The other injuries were reported so respondent could

use the information for tracking.

On 11/1/00 petitioner sustained a contusion to his knee(s); on 2/12/03 he sustained a laceration of
his finger(s); on 9/12/03 petitioner sustained a strain of his shoulder(s); on 1/26/04 petitioner sustained a
burn of his head; on 1/27/15 petitioner sustained contusion to his skull; on 12/1/05 petitioner sustained a
sprain of his back; on 2/13/07 petitioner sustained a sprain of his knee(s); on 10/10/07 and 1/14/08
petitioner sustained a sprain of his hand(s); petitioner sustained a foot/feet contusion; on 3/30/09
petitioner sustained a burn to his hand(s); on 9/26/09 petitioner sustained a contusion to his knee(s); on
2/20/11 petitioner sustained a sprain of his hand(s); on 3/31/12 petitioner sustained a sprain of the
hand(s); on 4/27/12 petitioner sustained a sprain to the knee(s); on 4/14/15 petitioner sustained an
infection to his lower right leg; on 10/9/15 petitioner sustained a strain to his left elbow; and on 1/8/16
petitioner sustained a strain to his left lower arm. Form 45 Workers Compensation Notice of Injury were
drafied for the injuries on 9/26/09, 2/20/11, 3/31/12, 4/14/15; and 1/8/16.

On 9/8/08 petitioner received a Lump Sum Settlement regarding cases 07 WC 57614, 08 WC 7547,
and 08 WC 15570. These accidents involved injuries on 1/14/08, 10/10/07, and 2/13/07. The body parts
involved were both hands, both arms and right leg. Petitioner received a 4% loss of use of his right leg as

part of this settlement. This settlement was approved by Arbitrator Falcioni on 9/8/08.
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C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S EMPLOYMENT BY
RESPONDENT?
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?

The parties stipulate that petitioner sustained an accidental injury to his right knee that arose out of
and in the course of his employment by respondent on 4/27/12. The respondent disputes that petitioner
sustained an injury to his right knee that arose out of and in the course of his employment by respondent
on 5/13/13.

Prior to 4/277/12 petitioner had received treatment for his right knee in 2007 when he slammed it
into a counter. He underwent 4-6 weeks of physical therapy, and then was released to full duty.,
Petitioner sought no further treatment for his right knee until after the accident on 4/27/12.

Following the injury on 4/27/12 petitioner sought treatment at St. Joseph's Occupational Health.
Thereafter, he presented to Dr. Li on 5/10/12 with intermittent moderate, dull and sharp pain in his right
knee. He also reported stiffness, swelling and popping of the right knee. He reporfed worsening
symptoms when standing for long periods of time. Dr. Li noted swelling and tenderness over the medial
joint line, positive Mc Murray's medial, mild crepitus, and limited range of motion. Dr. Li diagnosed a
right knee medial tear/sprain. An MRI confirmed a tear involving the posterior body and horn of the
medial meniscus measuring approximately 3 cm trizonal, and Grade 3 chondromalacia in the medial

compartment.

Petitioner underwent a right knee arthroscopy with partial medial meniscectomy, and abrasion
chondroplasty of the medial femoral condyle and femoral trochlea on 5/25/12. Petitioner followed-up
post-operatively with Dr. Li. This treatment included a course of physical therapy. On 10/3/12 petitioner
reported that his pain was better than before surgery and his strength was improving. Dr, Li released him
to full duty work.

When petitioner was examined by Dr. Nord on 2/6/13 he reported that he continued to have pain in
his right knee, that included pain going up and down stairs. He also reported occasional sharp pain in the
posterior medial aspect of the right knee area, and more pain with running, biking and jogging. Dr. Nord
noted that petitioner had full motion of his right knee and crepitations with all movements. Dr. Nord was
of the opinion that petitioner had sustained an acute right knee internal derangement syndrome with
medial meniscal tear. He was further of the opinion that petitioner continued to have some pain within
his right knee area while bearing weight. He also was of the opinion that depending on how much

weightbearing petitioner does and the amount of pain he continues to have in his right knee, petitioner
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may need further surgical therapy in the future, or at least medicinal therapy for pain and inflammation

control.

On 3/1/13 petitioner returned to Dr. Li and reported increased pain in his right knee over the past
two months without any new injury. He also reported that the pain was worse with prolonged standing.
The pain was in the medial area and some patellofemoral pain. Dr. Li assessed residual symptoms after
surgery from chondral injuries to the femoral trochlea and medial femoral condyle. Dr. Li performed an
injection and prescribed NSAIDs. Following this, on 4/15/13, petitioner's symptoms were improved and
Dr. Li noted that petitioner's symptoms were resolved. He told petitioner to advance activities as

tolerated.

Petitioner had no further treatment until after his alleged accident on 5/13/13. However, he testified
that his right knee had given out on him at least 4-5 times before 5/13/13 and he had talked to Dr. Li
about this. Petitioner testified that on 5/13/13 he was at respondent's health, safety and sanitation
recertification class, and as he was coming back from the bathroom he felt a sharp pain in his right knee,
lost strength in his right knee and had to lean on the wall. Petitioner testified that he did not twist his
right knee. Petitioner continued to work full duty until he was laid off for summer, which was petitioner's
normal course of employment for respondent. Petitioner only worked for respondent when the students

were present.

Petitioner's first treatment after the alleged injury on 5/13/13 was with Dr. Li on 5/21/13. Contrary
to his testimony at trial, the records of Dr. Li indicate that petitioner told Dr. Li that he twisted his right
knee while walking while he was attending a Health and Safety class to work. Petitioner reported that
since then his right knee had gotten much worse, and was medial and worse with pivoting, Dr. Li
diagnosed a possible new right medial meniscus tear. This was confirmed by a repeat MRI on 5/24/13.
On 5/29/13 Dr. Li recommended a right arthroscopic surgery. On 6/28/13 Dr. Li performed a right knee
arthroscopy with partial medial and lateral meniscectomy, and abrasion chondroplasty of the medial
femoral condyle, patella and femoral trochlea. Petitioner continued treating with Dr. Li and this

treatment included additional physical therapy.

Although petitioner admitted that he did not report the incident as an injury to respondent.
Although there is no written evidence to respondent of an alleged injury on 5/13/13, when respondent had
petitioner examined by Dr. Verma on 7/17/13 petitioner provided a consistent history of the accident on
4/27/12. With respect to the alleged accident on 5/13/13 petitioner reported that he was walking down

the hall to a food sanitation class and had an onset of pain. He stated that he did not sustain any injury.
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He denied a twisting injury or any other mechanism of injury. Petitioner reported that his knee was
improving , but he has pain with prolonged walking or stair climbing, or after sitting for long periods of
time. Dr. Verma was of the opinion that petitioner had a recurrent injury of a non-work related nature in

May of 2013.

Based on the above, as well as the credible evidence, the arbitrator finds the petitioner sustained an
accidental injury that arose out of and in the course of his employment by respondent on 4/27/12, but
failed to prove by a preponderance of the credible evidence that he sustained an accidental injury that
arose out of and in the course of his employment by respondent on 5/13/13. The arbitrator bases this
opinion on the fact that petitioner testified and reported to Dr. Nord that he did not sustain a new injury to
his right knee on 5/13/13. He testified at trial, and reported to Dr. Nord that he had an increased onset of
pain on 5/13/13 while walking down the hall at the sanitation class he was attending at the request of the
respondent. He denied a twisting injury or any other mechanism of injury to Dr. Nord. At trial he also
denied he that he twisted his right knee. He testified that he felt a sharp pain in his right knee while
walking back from the bathroom while at respondent's sanitation class. He testified that following this

sharp pain in his right knee, he lost strength in his right leg and had to lean on the wall.

With respect to the petitioner's current condition of ill-being as it relates to his right knee, the
arbitrator relies on the credible medical record and the opinions of Dr. Li and Dr. Nord. The respondent
claims petitioner's current condition of ill-being as it relates to his right knee is not causally related to the
accident on 4/27/12 after 5/13/13 due to an intervening non-work related injury to his right knee on
5/13/13.

Following the surgery on 5/25/12 petitioner continued to have right knee complaints. On 7/16/12
he reported weakness. On 7/30/12 petitioner reported that his knee was still bothering him and he lacked
strength or endurance. He noted that his pain was better. On 8/20/12 he was still reporting weakness and
some pain. On 9/5/12 he reported increased pain after being on his knee for 4 hours. Petitioner was still
not working 8 hours a day. On that day his work day was increased to 6 hours. On 10/3/12 petitioner's

pain was improved and his strength was improving.

He returned to full duty work on 10/4/12. However, when he was examined by Dr. Nord on 2/6/13
he reported some pain in his right knee with weather changes, and going up and down stairs. He also
reported occasional sharp pain in the posterior medial aspect of the right knee area. Dr. Nord noted
crepitation with all movement. He also noted that petitioner continued to have some pain within his right

knee area while weight bearing. He noted that since the injury on 4/27/12 petitioner has had right knee
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pain, at least intermittently, since the time of the injury. The arbitrator specifically notes that on this date
Dr. Nord was of the opinion that depending on how much weightbearing petitioner does and the amount
of pain he continues to have in his right knee, he may well need further surgical therapy in the future, or

at least medicinal therapy for pain and inflammation control.

Thereafter, petitioner returned to Dr. Li on 3/1/13 and reported increascd right knee pain over the
past two months without any new injury. He also noted worse pain with prolonged standing. His pain
was in the medial area, and some pateliofemoral pain. Dr. Li assessed residual symptoms from chondral
injuries to femoral trochlea and medial femoral condyle. Dr. Li performed a corticosteroid injection and
prescribed NSAIDs. On 4/15/13 petitioner reported improved symptoms after the injection. Dr. Li told

petitioner to increase activities as tolerated.

On 5/13/13 petitioner felt a sharp pain in his right knee, and loss of strength in his right ieg, while
walking at respondent's sanitation class. He testified that he had to lean on the wall. He denied a twisting

injury. He also testified that prior to 5/13/13 his right knee had given out on him at least 4-5 other times.

Dr. Li noted that petitioner told him he twisted his knee on 5/13/13, and had worsening pain. Based
on this history Dr. Li diagnosed a possible new right knee medial meniscus tear. A repeat MRI revealed a
large free edge tear of the posterior horn of the medial meniscus. On 6/28/13 petitioner underwent a
second surgery on his right knee that consisted of a partial medial and lateral meniscectomy, and abrasion
chondroplasty of the medial femoral condyle, patella and femoral trochlea. Petitioner followed up post-
operatively with Dr. Li through 8/5/13, when Dr. Li released petitioner to full duty work. Petitioner had

no real complaints at that time.

On 7/17/13 Dr. Verma opined that petitioner sustained a recurrent injury of a non-work related
nature on 5/13/13 and required a secondary surgery that was not work related. As aresult he opined that
petitioner's current condition of ill-being as it relates to his right knee is not causally related to the
accident he sustained on 4/27/12. During his deposition Dr. Verma opined that following the surgery on
5/25/12 normal ambulation could cause a recurrence. Dr. Verma related petitioner's recurrence in May of
2013 to his degenerative disease and an age related onset. He also opined that petitioner's tear after
5/13/13 was not degenerative, but rather acute. However, Dr. Verma admitted that he never reviewed the
surgical report in June of 2013. He admitted that given the fact that part of petitioner's meniscus was
removed in the first surgery, that could contribute to some progression of the medial sided

chondromalacia.
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Dr. Li opined that the injury of 4/27/12 caused petitioner to develop a medial meniscus tear and
resulted in the need for surgery on 5/25/12. He further opined that the weakened state of the meniscus
was then further aggravated in May of 2013, Dr. Li opined that although the injury on 4/27/12 may not
have caused petitioner's condition entirely, it would have definitely aggravated the femoral trochlear
lesion. He further opined that the removal of 50% of the posterior horn of the medial meniscus would put
more stress on the medial joint, and increased the likelihood of a retearing. Dr. Li opined that following
the surgery on 5/25/12 petitioner continued to have right knee pain that increased in January 2013 without
any injury. He attributed these problems were residual symptoms from having the meniscus removed. At
that time he believed the pain was coming from the chondral loss in the medial joint. Dr. Li opined that
the 4/27/12 injury and subsequent surgery weakened petitioner's meniscus and predisposed him to easier
tearing of that meniscus in the future. Dr. Li was of the opinion that if petitioner had a sudden onset of
pain while walking he would have had a condition that existed at that point that became symptomatic by
the walking. He opined that petitioner's condition in 2013 could have been a continuation of the prior

injury in 2012.

Based on the above, as well as the credible record, that arbitrator finds petitioner’s current condition
of ill-being as it relates to petitioner's right knee is causally related to the injury petitioner sustained on
4/27/12. The arbitrator bases this finding on the opinions of Dr. Nord, who opined on 2/3/13 (before
5/13/13) that depending on how much weightbearing petitioner does and the amount of pain he continues
to have, he may well need further surgery. The arbitrator notes that petitioner continued weightbearing
on his right knee and complained of right knee pain after this date. The arbitrator also relies on the
opinions of Dr. Li, specifically as it relates to his opinions that although the injury on 4/27/12 may not
have caused petitioner's condition entirely, it would have definitely aggravated the femoral trochlear
lesion; that the removal of 50% of the posterior horn of the medial meniscus would put more stress on the
medial joint, and increased the likelihood of a retearing; that following the surgery on 5/25/12 petitioner
continued to have right knee pain that increased in January 2013 without any injury; that the 4/27/12
injury and subsequent surgery weakened petitioner's meniscus and predisposed him to easier tearing of
that meniscus in the future; and that petitioner's condition in 2013 could have been a continuation of the
prior injury in 2012. The arbitrator finds the opinions of Dr. Nord and Dr. Li more consistent with the

credible record than Dr. Verma's.

The arbitrator finds the petitioner has proven by a preponderance of the credible evidence that

petitioner sustained an accidental injury to his right knee that arose out of and in the course of his
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employment by respondent on 4/27/12; that petitioner has failed to prove by a preponderance of the
credible evidence that petitioner sustained an accidental injury to his right knee that arose out of and in
the course of his employment by respondent on 5/13/13; that petitioner's current condition of ill-being as
it relates to his right knee is causally related to the injury he sustained on 4/27/12; and that petitioner’s

current condition of ill-being as it relates to his right knee is not causally related to an injury on 5/13/13.
E. WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO RESPONDENT?

Respondent does not dispute that petitioner provided timely notice of the accident on 4/27/12.
Respondent disputes petitioner gave timely notice of the accident on 5/13/13. Having found petitioner
did not sustain an accident on 5/13/13, the arbitrator finds the issue of notice as it relates to an alleged

accident on 5/13/13 is moot.

J. WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

Respondent's sole dispute as to medical services provided petitioner afier 5/13/13 is that petitioner
sustained a non-work related injury on 5/13/13 and therefore, all treatment for his right knee after that
date was not reasonable and necessary as it relates to the accident he sustained to his right knee on
4/27/13. Having found petitioner did not sustain a new injury on 5/13/13 and that his current condition of
ill-being as it relates to right knee is causally related to the accident on 4/27/12, the arbitrator finds all
medical services petitioner received for his right knee from 4/27/12 through 12/17/15 were reasonable

and necessary to cure or relieve petitioner from the effects of his injury on 4/27/12.

Respondent shall receive credit for all reasonable and necessary medical services for petitioner's
right knee from 4/27/12 through 12/17/15 that it has already paid pursuant to Section 8(a) and 8.2 of the
Act.

K. WHAT TEMPORARY BENEFITS ARE IN DISPUTE?

Petitioner is claiming temporary total disability benefits for the period 5/25/12 through 10/3/12 and
6/13/13 through 8/5/13. Respondent claims petitioner is not entitled to any temporary total disability
benefits after 5/13/13 because he did not sustain a work related injury on 5/13/13, and his condition of ill-
being after that date is not causally related to the injury on 4/27/12. Having found the petitioner did not
sustain a work related injury on 5/13/13 and that petitioner's current condition of ill-being as it relates to
his right knee is causally related to his work related injury on 4/27/12, the arbitrator finds petitioner was
temporarily totally disabled from 5/25/12 through 10/3/12 and 6/13/13/ through 8/5/13, a period of 26-4/7

weeks, based on the opinions of Dr. Li.
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As aresult of the accident on 4/27/12 petitioner sustained an injury to his right knee. For this injury

petitioner underwent two surgeries. He was ultimately released to full duty on 8/5/13.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that the record contains an impairment
rating of 13% of the lower extremity as determined by Dr. Verma, pursuant to the most current edition of the
American Medical Association’s Guides to the Evaluation of Permanent Impairment. The Arbitrator notes that
this level of impairment does not necessarily equate to permanent partial disability under the Workers’
Compensation Act, but instead is a factor to be considered in making such a disability evaluation. The arbitrator
notes Dr. Verma was of the opinion that petitioner's status was post right knee arthroscopy, partial medial and
lateral meniscectomies. Dr. Verma also included petitioner's moderate deficit with mild antalgic gait, no
effusion, symmetric quad circumference, joint space narrowing, and meniscal pathology. The Arbitrator gives
greater weight to this factor given the fact that this AMA Impairment report was completed less than one month

before petitioner was last seen by Dr. Li, and two years after petitioner last actively treated with Dr. Li.

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that the
record reveals that Petitioner was employed as a cook. Afier petitioner was given a full duty release without
restrictions petitioner returned to his job as a cook. Since petitioner is still able to perform his regular duty job

without restrictions by Dr. Li, the Arbitrator therefore gives lesser weight to this factor.

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 45 years old at the time
of the accident. Because of the fact that petitioner still has many working years ahead of him. Petitioner did not
offer any evidence that he is not able to perform his full duty job as a result of his injury on 4/27/12. Petitioner's
current complaints did not include any complaints resulting from his work duties. Therefore, the Arbitrator

gives lesser weight to this factor.

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes no
evidence regarding petitioner's future earnings was offered into evidence. Therefore, the Arbitrator gives lesser

weight to this factor.

With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical
records, the Arbitrator notes that when petitioner last followed-up with Dr. Li on 8/5/13 he reported no swelling,
bruising or redness. His range of motion was normal. Petitioner was told to continue his home exercise
program, and advance activities as tolerated and return to full duty work. Petitioner did not follow-up with Dr.

Li again until 5/11/15. At that time he complained of continuing right knee pain. He reported that it was better
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than before surgery but prolonged standing and walking still caused him pain. Dr. Li did not give petitioner any
restrictions. After that, petitioner followed-up with Dr. Li on 10/28/15 and 12/7/15. On 12/17/15 petitioner

reported that his symptoms were the same, but he was able to tolerate them. He reported medial right knee pain
that is aggravated by any strenuous use. Dr. Li's examination and tests were all normal. Petitioner was released

on an as needed basis, but never returned to Dr. Li.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained
permanent partial disability to the extent of 16% loss of use of the his right leg pursuant to §8(e) of the Act.
The award is inclusive of a credit of 4% loss of use of the right leg which petitioner received in a Settlement

approved by Arbitrator Falcioni on 9/8/08 for cases 07 WC 57614, 08 WC 7547 and 08 WC 15570.
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STATE OF ILLINOIS ) D Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:I Rate Adjustment Fund (§8(g))
COUNTY OF DuPAGE ) I:I Reverse |:| Second Injury Fund (§8(e)18)
[ ] pro/Fatal denied
Modify: Down & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

JAMES SAVINO,

petitoner 17IWCC0626

Vs, NO: 16 WC 10464

EXPEDITERS INTERNATIONAL,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of the nature and extent of Petitioner’s
permanent partial disability, and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.

Petitioner testified he was 62 years old and works as a small pack manager. On
September 9, 2015, he was picking up a box weighing about 50 pounds and felt pain in his knee.
On October 31, 2015, Dr. Jareb performed right knee arthroscopy, partial medial meniscectomy,
and partial lateral meniscectomy, chondroplasty of the medial femoral condyle for medial
meniscal tear. Subsequent to his surgery, Petitioner continued to complain of swelling and pain.

Petitioner had physical therapy and work conditioning. By December 18, 2015 he, was at
95.6% of full work demands. On that date, Petitioner also presented to Dr. Jareb. He reported
the problem was improving, but “the symptoms occur constantly.” Petitioner declined an
injection in lieu of a home exercise program. Dr. Jareb released him to full duty and from
treatment on a per needed basis. On April 14, 2016, Petitioner returned with complaints that he
had constant moderate-to-severe knee pain, with intermittent worsening. The symptoms were
aggravated by prolonged walking and work. He reported locking, catching, and occasional
giving out. He was working without restrictions. Dr. Jareb diagnosed exacerbation of arthritis,
gave Petitioner home exercises, and kept him on full-duty.  After he last saw Dr. Jareb,
Petitioner had two injections for pain/swelling in the knee. At the time of arbitration, he had no
additional appointments scheduled for treatment of his knee.
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Petitioner testified he had not suffered any knee injury prior to or since this accident.
Prior to the injury, he was able to perform his job without pain. Currently, his knee feels “still
the same. The same behind the knee and in the one spot.” He usually has his son do the yard
work now. He can bend down, but “it’s just hard to get up. Getting up is the problem.” When
he wakes up in the morning his knee is sore. He has sharp pain when lifting objects at work. He
does not take pain medication because he does not like it. He works 40 to 42 hours a week.

On cross examination, Petitioner testified he worked the same hours as he did prior to the
injury. Respondent has been “a little more lenient” on what he can and can’t do. He has not
been asked to lift as much. They were trying to move him into a more supervisory role, which
he appreciated, but he still unloads trucks. He had supervisory responsibilities in previous jobs.

On November 29, 2016, Dr. Coe examined Petitioner and reviewed medical records.
Currently, Petitioner complained of pain aggravated by prolonged standing, kneeling, or
squatting. He also had stiffness, popping or snapping, and occasional swelling. He was working
full duty but had missed about two months due to the injury and associated treatment. On
examination, Dr. Coe found no lateral or medial instability, negative drawer signs, full muscle
strength with no abnormal coloring or sweating. He had mild residual knee tenderness and
swelling, which was consistent with Dr. Jareb’s arthritis diagnosis. Petitioner’s questionnaire
indicated mild-to-moderate functional limitation. Dr. Coe opined that Petitioner was at
maximum medical improvement from his work injury and did not need “specific treatment.”
Any prospective treatment would be related to Petitioner’s arthritis. Dr. Coe rated Petitioner’s
AMA impairment at 10% of the right leg,

In looking at the statutory factors in determining permanent partial disability awards,
Petitioner was 61 years of age at the time of the injury and had a limited remainng work life in
which he has to deal with the disability. He was able to return to his previous profession and
proved no loss of earning potential, though he testified he is not being asked to lift as much as he
did previously. While he continued to complain of residual pain and swelling at the time of
arbitration he was able to perform his work and was not taking prescription pain medication.
Regarding post-operative treatment, both Dr. Jareb and Dr. Coe seemed to attribute his current
complaints and any prospective need for treatment on Petitioner’s underlying arthritis and not the
work injury. In looking at the record in its entirety and the statutory factors in determining
permanent partial disability, the Commission concludes that an award of loss of 25% of the right
leg is appropriate in this claim and modifies the Decision of the Arbitrator accordingly.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $420.35 per week for a period of 53.75 weeks, as provided in §8(e) of the
Act, for the reason that the injuries sustained caused the loss of the use of 25% of the right leg.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $22,500.00. The party commencing the proceeding for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.

oaTep.  OCT 6- 201 itk A fempair)
[ﬁ,ﬂ“f et

DLS/dw
0-9/28/17 TM

46 Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

17IWCCOG26

SAVINO, JAMES Case# 16WC010464
Employee/Petitioner

EXPEDITORS, INTERNATIONAL
Employer/Respondent

On 2/23/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.67% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shal] not accrue.

A copy of this decision is mailed to the following parties:

1752 ASHER, RAYMOND L LTD
LISAT AZOORY

200 W JACKSON BLVD SUITE 1050
CHICAGO, Il. 60606

2837 LAW OFFICES JOSEPH MARCINIAK
BRENT HALBLEIB
TWO N LASALLE ST SUITE 2510
CHICAGO, IL 60602
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S ) [ ] injured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Kane ) [ second Injury Fund (§8(c)18)
@ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY
James Savino Case # 16 WC 10464
Employee/Petitioner
v. Consolidated cases: nfa

Expediter International
Emplayer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Carolyn Doherty, Arbitrator of the Commission, in the city of Wheaton, on 2/6/17. By stipulation, the parties
agree:

On the date of accident, 9/9/15, Respondent was operating under and subject to the provisions of the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $36,430.16, and the average weekly wage was $700.58.

At the time of injury, Petitioner was 61 years of age, single with 0 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent,

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

ICArbDecN&E 2/10 100 W. Randolph Street #8-2001 Chicago, IL 60601 312:814-6611  Tollfree 866/352-3033  Web site: www.iwec il gov
Downstate affices: Collinsville 618:346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $420.35/week for a further period of 64.5 weeks, as provided in
Section 8(e) of the Act, because the injuries sustained caused 30% loss of use of the right leg.

Respondent shall pay Petitioner compensation that has accrued from 9/9/15 through 2/6/17, and shall pay the
remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

;’zmg;ﬂ M Deets
Y 2122117

Signature of Arbitrator Date

ICArbDecN&E p2
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FINDINGS OF FACT

The only disputed issue at trial was the nature and extent of Petitioner’s undisputed work related injury. ARB
EX 1. At trial, Petitioner testified that he is 62 years old. On 9/9/15, the date of undisputed accident, Petitioner
worked for Respondent as a small pack manager. Petitioner testified that he continues to currently work in that
same capacity for Respondent. Petitioner’s duties included unloading freight trucks and processing freight. He
specifically testified that the freight included small motors weighing up to 150 pounds and that he processed 300
motors per day on a repetitive basis, Petitioner testified that he had no right knee pain and worked pain free
prior to 9/9/15.

On 9/9/15 Petitioner was at work on the conveyor belt. He testified that the lifted a 50 pound box while turning
slightly when he felt a pop in his right knee. Petitioner noticed immediate swelling of his right knee. Petitioner
testified that he went to Physicians Immediate Care the same day on 9/9/15. PX 1. Petitioner’s accident history
and complaints of sudden onset of right knee pain are consistent in the records. Following exam and x-ray of the
right knee, Petitioner was released with a diagnosis of right knee sprain and prescribed pain medication and a
knee brace to wear at all times. He was given work restrictions of seated work only and told to follow up in 5
days. PX 1.

The following day on 9/10/15, Petitioner was seen by Dr. Beusse, his primary care physician. PX 2. Petitioner
again reported a lifting and twisting injury at work on 9/9/15. He referred Petitioner for a follow up orthopedic
physician Dr. Jereb for diagnosed internal knee derangement.

Petitioner saw Dr. Jereb on 9/14/15. Petitioner again reported a consistent history of right knee injury at work
upon twisting of his leg while carrying a 45 pound item. Dr. Jereb ordered a right knee MR1 which showed a
medial meniscal tear. Surgery was prescribed and on 10/13/15, Dr. Jereb performed a right knee arthroscopy,
partial medial meniscectomy, partial lateral meniscectomy, chondroplasty of the medial femoral condyle. PX 4.

Following the surgery, Petitioner attended physical therapy 2 to 3 times per week with follow up visits to Dr.
Jereb. In October 2015, Petitioner was continued off work by Dr. Jereb. During physical therapy, Petitioner
continued to complain of medial knee pain along with continued improvement in range of motion. Petitioner
also demonstrated “impairments to activity tolerance” during PT including “flexibility, pain, proprioception,
ROM and strength.” On 11/6/15 it was noted that “the above deficits functionally limit the patient’s ability to
go up and down ladder, ascend and descend stairs, walk on uneven surfaces, sit for longer than 30 minutes.” PX
4,

On 11/18/15, Dr. Jereb noted that Petitioner was limited at work to seated duty. At that visit, Petitioner reported
that his symptoms were “mild” and “improving” but that he had continued aching pain. Dr. Jereb prescribed
additional PT and a follow up in 6 weeks. PX 4. During PT on 11/23/15, Petitioner reported continued pain
“on the inside of the right knee.” It was noted that Petitioner had “good tolerance and effort to PT
interventions.” PX 4. During the remaining PT sessions in November 2015, Petitioner continued to report a
wobbly feeling in his right knee and pain on the inside of the right knee. PX 4.

On 12/3/15, the PT notes reflect that Petitioner reported having returned to work “yesterday” and that he felt
swelling and pain in his knee and calf which he attributed to wearing the knee bandage too tight or for too long
or to standing too long at work. On 12/4/15, Petitioner was discharged from PT and sent to work conditioning
and an FCE. Upon discharge it was noted that Petitioner reported constant throbbing pain on the inside of this
knee with a sensation that his knee will give out, Petitioner also reported difficuity squatting, bending down,

3
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ascending and descending stairs, kneeling on the right knee or walking for a full 8 hour work day. Petitioner
began work conditioning on 12/7/15. Petitioner’s job duties were subjectively reported by Petitioner at the
heavy level and Petitioner was initially assessed as able to work at the medium level on 12/7/15. Petitioner
progressed through work conditioning with continued complaints of knee pain, soreness and “give out”.

On 12/18/15, Dr. Jerch examined Petitioner and noted continued complaints of pain. Dr. Jereb noted mild
swelling and offered Petitioner a cortisone injection which Petitioner refused in favor of home exercise.
Petitioner was released from care PRN and returned to work regular duty. Petitioner’s final work conditioning
evaluation was on 12/18/15. On that date, Petitioner subjectively reported that his work for Respondent was at a
medium physical demand level and it was noted that the job demands were modified per Petitioner’s report of
difficulty with kneeling and pain with squatting. Petitioner was evaluated as able to perform 95.60% of his full
work job demands. He was discharged from work conditioning. It was recommended that he return to work
with limitations in kneeling. PX 4.

Petitioner testified that he returned to work full duty. He testified that his right knee remained swollen while
working and that when he lifted over 20 pounds he could feel pain in his right knee. Petitioner testified that he
was able to climb stairs but when going down stairs he experienced pain behind the knee and in the surgical
spot. He wore a knee brace during the day while at work.

Petitioner’s last visit to Dr. Jereb was on 4/13/16. At that visit, Petitioner reported chronic symptoms since his
knee injury at work and that the symptoms occur constantly with intermittent worsening. He reported the pain
on the medial aspect on the right side with additional pain in the posterior aspect on the right side. He reported
that the symptoms were aggravated by sit to stand transfer, ascending stairs, prolonged ambulation and work
activities. Petitioner reported having returned to work without limitations. Petitioner further reported locking,
catching and occasional giving out of the knee. He reported constantly going up and down stairs while working
full duty and that he takes a break mid day when he performs computer work due to pain in the knee. A right
knee exam revealed mild bruising and swelling, medial joint line tenderness, pateliar crepitation and painful
passive range of motion. Dr. Jereb assessed right knee osteoarthritis and recommended a cortisone injection
which as to be given at the next visit scheduled in 4 weeks. Dr. Jereb also prescribed Medrol dose pack for pain
and a home exercise program. He again returned Petitioner to work without restrictions. PX 4, PX 2.

Petitioner testified that he wanted a second opinion on his right knee. On July 21, 2016 Petitioner sought
treatment from Dr. Domb. Petitioner reported his accident and prior knee surgery and that since the surgery he
continued to experience swelling, pain in the medial and posterior knee, locking, catching and give way. PX 3.
Exam revealed tenderness at the medial joint line and positive medial McMurray as well as [TB sensitivity. X-
rays revealed mild medial cartilage damage. Dr. Domb assessed ITB syndrome and mild cartilage damage. He
prescribed a right knee steroid injection and a consult with Dr. Alden for partial knee arthroplasty. Petitioner
was returned to modified duty with standing, sitting, bending and squatting as comfort allows. PX 3. Petitioner
received a right knee cortisone injection to the right knee on 8/1/16. His last visit to Dr. Domb was on 10/20/16.
Petitioner reported that the prior injection helped for 2 months but that the pain and swelling returned. He
indicated that he wanted to discuss long term treatment options. PX 5. Petitioner received another cortisone
injection. Dr. Domb also discussed possible synvisc and biologic injections to the knee. Petitioner was returned
again to modified duty. Petitioner testified that he had not sought treatment with Dr. Alden as of the time of
trial nor did he have any scheduled appointments with Drs. Domb or Alden. Again, Petitioner did not request
relief under Section 8(a) at trial with the sole trial issue being the nature and extent of his injury.

Petitioner testified that he currently experiences pain behind the right knee and at the surgical spot. He testified
that he has difficulty getting up from the ground or from a seated position and that he must use his arms to push
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up. He testified that he has stiffness in his knee in the morning but uses yoga stretches to work out the stiffness.
Petitioner no longer performs yard work, snow shoveling or heavy lifting. He testified that he feels a sharp pain
in his knee when he lifts heavy items at work. He is no longer taking prescribed pain medication. Petitioner
continues to wear a knee brace although the brace is not currently prescribed. Petitioner continues to work 40 to
42 hours per week with the aforementioned modifications. He testified that his job duties are the same but that
Respondent is “lenient” on what he is required to lift and that he works more in a supervisory capacity.

RX 1 is the report of Dr. Coe dated November 29, 2016. Dr. Coe examined Petitioner and provided an AMA
impairment rating of 10% of the right lower extremity under a diagnosis of right knee medial and lateral
meniscal tears, status post surgery with residual symptoms. He noted that Petitioner’s condition was related to
the accident. He noted that Petitioner was not in need of further “specific” treatment for his condition of right
knee meniscal tearing and that he was able to return to work at full duty. With regard to Petitioner’s continued
reported current right knee symptoms, Dr. Coe noted they are consistent with Dr. Jereb’s diagnosis of right knee
osteoarthritis, a degenerative breakdown of the right knee. He noted that “additional treatments for
osteoarthritis would include the injections discussed by Dr. Domb or if symptoms persist partial or total right
knee arthroplasty.”

CONCLUSIONS OF LAW
The above findings of fact are incorporated into the following conclusions of law.
What is the nature and extent of Petitioner’s injury?

Pursuant to Section 8.1b of the Act, the following criteria and factors must be weighed in determining the level
of permanent partial disability for accidental injuries occurring on or after September 1, 2011:

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall include an evaluation of medically defined and professionally
appropriate measurements of impairment that include, but are not limited to: loss of range of motion;
loss of strength; measured atrophy of tissue mass consistent with the injury; and any other
measurements that establish the nature and extent of the impairment.

(b) Also, the Commission shall base its determination on the following factors:

(i) The reported level of impairment pursuant to subsection (a);
(i1)  The occupation of the injured employee;

(ili)  The age of the employee at the time of injury;

(iv)  The employee’s future earning capacity; and

(v)  Evidence of disability corroborated by medical records,

With regard to paragraph (i) of Section 8.1b (b) of the Act Dr. Coe’s AMA report was admitted into evidence as
RX 1. Dr. Coe noted that palpation found tenderness at the right knee medial joint margin but no right knee
lateral joint margin tenderness, posterior tenderness or anterior tenderness. Patellar grind tests were negative
bilaterally. Drawer signs were negative bilaterally and there was no medial or lateral instability. Range of
motion of the right knee was 180 degrees extension, 180 degrees being normal, and 140 degrees flexion with
145 degrees as normal. Muscle strength was normal at 5/5. Measurement of the knees was 16.5 on the right
and 16 inches on the left. Dr. Coe concluded that Petitioner’s impairment is 10% of the right lower extremity
under a diagnosis of right knee medial and lateral meniscal tears, status post surgery with residual symptoms.
He noted that Petitioner’s condition was related to the accident. He noted that Petitioner was not in need of
further “specific” treatment for his condition of right knee meniscal tearing and that he was able to return to
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work at full duty. With regard to Petitioner’s continued reported current right knee symptoms, Dr. Coe noted
they are consistent with Dr. Jereb’s diagnosis of right knee osteoarthritis, a degenerative breakdown of the right
knee. He noted that “additional treatments for osteoarthritis would include the injections discussed by Dr.
Domb or if symptoms persist partial or total right knee arthroplasty.”

With regard to paragraphs (ii) (iii) and (iv) of Section 8.1b (b) the Arbitrator notes that the 61 year old Petitioner
returned to his regular occupation and duties for Respondent with accommodated modifications to his lifting
requirements. Petitioner testified that Respondent has been lenient on his lifting requirements and that he has
moved to more of a supervisory capacity although still required to lift lighter boxes. The Arbitrator finds that
while Petitioner has not sustained any loss of current earnings the Arbitrator considers the Petitioner to be an
older individual and concludes that Petitioner may have a greater likelihvod of suslaining loss to his future
earning capacity than a younger individual with the same injuries.

With regard to paragraph (v) of Section 8.1b (b) the Arbitrator notes that Petitioner sustained meniscal tears to
his right knee requiring Dr. Jereb to perform a right knee arthroscopy, partial medial meniscectomy, partial
lateral meniscectomy, chondroplasty of the medial femoral condyle. PX 4. Following surgery Petitioner
attended extensive physical therapy and work conditioning as well as two cortisone injections to his right knee.
Petitioner consistently complained of continued pain and mobility problems following surgery through trial.
Although no current treatment is prescribed, additional treatment to the right knee including varying injections
and possible total right knee arthroplasty were discussed with Petitioner. Petitioner currently complains of
continued right knee pain for which he wears an unprescribed brace. He has difficulty with daily chores, stair
use and standing from a seated position. He does not take prescription medicine for the pain and has not
returned for medical care since October 2016.

The determination of PPD is not simply a calculation, but an evaluation of all five factors as stated in the Act. In
making this evaluation of PPD, consideration is not given to any single enumerated factor as the sole
determinant. Therefore, after applying Section 8.1b of the Act, and assigning equal relevance and weight of all
these factors, including Dr. Coe’s AMA impairment rating, the Arbitrator concludes that Petitioner has
sustained a 30% permanent loss of the right knee under the Act.
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STATE OF ILLINOIS ) Affirm and adopt D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:l Rate Adjustment Fund (§3(g))
COUNTY OF DUPAGE ) D Reverse D Secend Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

R . 171WCC0627

Vs. NO: 13 WC 11310

Greco & Sons, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of nature and extent of Petitioner
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 6, 2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n}) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $46,024.00. The party commencing the proceedings for review in the Circuit Court shall

file with the Commission a Notice of Intent to File for Review in Circuit Céurt.
oo OCT 1020 Ko M —

KWL/ Kevin W. Lamborh
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Michael J. Brennan
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MOTTA, JUAN Case# 13WC011310
Emplayee/Petitioner 14WC038080

GRECO & SONS INC

Employer/Respondent

On 2/6/2017, an arbitration decision on this case was filed with the Nlinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.62% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0147 CULLEN HASKINS NICHOLSON ET AL
JOSE M RIVERO

10 S LASALLE ST SUITE 1250

CHICAGO, IL 60603

0560 WIEDNER & McAULIFFE LTD
JASON T STELLMACH -
ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606
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* STATE OF ILLINOIS ) [] injurca Workers’ Benefit Fund (§4(d))
)SS. [] Rate Adjustment Fund (58(z))
COUNTY OF DU PAGE ) [] Second Injury Fund (§8(c)18)
IZI None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY
JUAN MOTA Case #13 WC { {310
Employee/Petiticner
v. Consolidated cases: 14 WC 38080
GRECO & SONS, INC.
EmployeriRespondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable Gerald
Granada, Arbitrator of the Commission, in the city of Wheaton, on 1/20/17. By stipulation, the parties agree:
On the date of accident, 2/8/13, Respondent was operating under and subject to the provisions of the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accidenL.

In the year preceding the injury, Petitioner earned $45,240.00, and the average weekly wage was $870.00.

At the time of injury, Petitioner was 52 years of age, married with 0 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

ICArbDecN&E 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll free 866/352-3033  Web site: www.iwee il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $534.00/week for a further period of 86 weeks, as provided in
Section 8(e)12 of the Act, because the injuries sustained caused 40% loss of use of the right leg .

Respondent shall pay Petitioner compensation that has accrued {rom 2/8/13 through present, and shall pay the
remainder of the award, il any, in weckly payments.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal resuits in either no change or a decrease in this award, interest shall not accrue.

W/M 22117

Signature of Arbitrator Date

Joan Mota v. Greco & Sons, Inc., 13 WC 11310 - ICArbDecN&E p2
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Juan Mota v. Greco & Sons, Inc., 13 WC 11310
Attachment to Arbitration Decision Nature & Extent Only
Page 1 of 1

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Petitioner sustained and injury to his right leg, which resulted in a displaced fracture of the right tibia
and fibula which he underwent a displaced fracture of the tibia for which he underwent surgery on February 9,
2013 consisting of a locked intramedullary rodding of the tibia. (PX. 1, pg. 19, 40). Subsequently, he
underwent physical therapy and work hardening he was released full duty on October 8, 2013. (PX. 2, pg. 7).
Pursuant to Section 8.1b of the Act, for accidental injuries occurring after September 1, 2011, permanent partial
disability shall be established using five enumerated criteria, with no single factor being the sole determinant of
disability. Per 820 ILCS 305/8.1b(b), the criteria to be considered are as follows: (1) the reported level of
impairment pursuant to subsection (a) [AMA “Guides to the Evaluation of Permanent Impairment™); (ii) the
occupation of the injured employee; (iii) the age of the employee at the time of the injury; (iv) the employee's
future earning capacity; and (v) evidence of disability corroborated by the treating medical records. Applying
this standard to this claim, the Arbitrator makes the following findings listed below.

(i) Impairment. Respondent offered the AMA rating by Dr. Palacci who treated Petitioner with a Zero percent
PPI rating. Dr. Palacci classified Petitioner with a proximal tibia shaft fracture, nondisplaced, with no sufficient
objective abnormal findings at MMI. However, Dr. Palacci’s diagnosis of nondisplaced fracture is not accurate
and inconsistent with Dr. Goldberg’s diagnosis of a displaced tibia fracture hence requiring the rodding. The
PPI range for a displaced tibial shaft fracture is from 14% to 100% impairment of the lower extremity per the
AMA Guides. Accordingly, the Arbitrator gives little weight to the impairment rating.

(i) Occupation. Petitioner continues to work for the Respondent at full duty capacity as a driver which
requires that he watk up and down ramps and stairs unloading items. Petitioner’s Job is physical and the
Arbitrator finds that the injury to Petitioner’s leg is relatively more incapacitating than if Petitioner’s job
required no physical work. The Arbitrator gives great weight this factor.

(iify Age. Petitioner is 56 years old. The Arbitrator finds that Petitioner is an older individual and therefore
gives this factor some weight.

(iv) Euture Earning Capacity. The injury has not affected Petitioner’s earning capacity. He testified he is
eaming the same if not more than he was prior to the injury. The Arbitrator gives this factor no weight.

(v) Evidence of Disability. Petitioner testified that he continues to notice pain in his knee when walking on
uneven surfaces including ramps and stairs. He primarily notices this pain in the knee where the hardware was
inserted in his right leg. Following his discharge in October of 2012, Petitioner returned to Dr. Goldberg with
continued complaints on February 25, 2014, again on March 11, 2014. (PX. 2, pgs. 2-6). The Arbitrator gives
great weight to this factor.

Considering all of the factors required under Section 8. 1(b), as well as the Petitioner’s trial testimony and the
medical evidence, the Arbitrator finds that the Petitioner has suffered the permanent and partial loss of use of
the right leg to the extent of 40% thereof due to his injury.
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STATE OF ILLINOIS ) E Affirm and adopt |:I Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY CF ) 5 D Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON i [ ]PTD/Fatal denied
D Modify E] None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Connie Willes,
Petitioner, 1 7 I W C C @ 6 2 8
Vs, NO: 15 WC 26480

Dollar General Corporation,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b)8(a) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, temporary total disability, credit and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 17,2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $51,700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: 0cT 10 207 * s

KWL~ Kevm W. Lambohn
0-10/3/17
42 / W@

Thom®s J. Tyrrell/ /7

polies Brssia,

Michael |. Brennah 7
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WILLES, CONNIE Case# 15WC026480
Employee/Petitioner

DOLLAR GENERAL CORP

Employer/Respondent

On 4/17/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.95% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shal]
not accrue.

A copy of this decision is mailed to the following parties:

1974 LAWLER & LAWLER
RAYMOND LAWLER

1129 N CARBON

MARICON, IL 62959

0000 WIEDNER & McAULIFFE LTD
JAMES A TELHORST

8000 MARYLAND AVE SUITE 550
ST LOUIS, MO 63105



STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON) [] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION 1
19(b)/8(a) 7 I W C C 0 6 2 8
CONNIE WILLES Case # 15 WC 26480
Employee/Petitioner
v. Consolidated cases:
DOLLAR GENERAL CORP.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on March 14, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. I:l Was there an employee-employer relationship?
. IZ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:’ What was the date of the accident?

D Was timely notice of the accident given to Respondent?

B
C
D
ES
F. Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. L__I What was Petitioner's age at the time of the accident?

I. D What was Petitioner’s marital status at the time of the accident?

J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
CJTPD [} Maintenance X 11D

M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. D Other

iCArbDeci9b} 2/10 100 W. Randolph Street #3-200 Chicago, IL 60601 312/814-6611  Tollfree 866/352-3033  Web sire- www. fwec.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 30%/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, June 30, 2015, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $38,799.50; the average weckly wage was $746.14.

On the date of accident, Petitioner was 51 years of age, married with 0 dependent children.

Respondent fras not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for I'PD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

The Arbitrator finds that the Petitioner sustained accidental injury arising out of and in the course of her
employment with Respondent on June 30, 2015. The Arbitrator further finds that the Petitioner’s low back/left
hip condition is and remains causally related to the June 30, 2015 accident.

Respondent shall pay Petitioner temporary total disability benefits of $497.43 per week for 17-5/7 weeks,
commencing August 21, 2015 through December 25, 2015, as provided in Section 8(b) of the Act.

Respondent shall be given a credit for any awarded temporary total disability benefits that were paid by
Respondent prior to the hearing.

Respondent shall pay reasonable and necessary medical services as contained in Petitioner’s Exhibit 2, totaling
$43,058.52, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for any awarded medical benefits that were paid by Respondent prior to the
hearing, and Respondent shall hold Petitioner harmless from any claims by any providers of the services for
which Respondent is receiving this credit, if applicable.

The Respondent shall authorize the minimally invasive left-sided SI joint fusion as recommended by Dr. Kube.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

2
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

M%% \L April §, 2017

Signature of Arbitrator Date

ICArbDecl 9(b) APR '7 an']

STATEMENT OF FACTS

On 6/30/15, Petitioner, a 13 year employee, was working for Respondent as a store manager at Dollar General’s
location in Marion, IL. She testified that her job involved: “everything from A to Z, payrol, scheduling,
budgeting, maintenance, taking out the trash.” That day, at approximately 6:30 a.m., Petitioner took out a box
of trash, which she testified weighed approximately 20 pounds. During the course of lifting the box of trash up
and into a trash container, Petitioner felt a “strong strain™ in her lower left hip area. She returned to the store,
but testified that she felt her lower left hip area beginning to swell. She took Tylenol to try to reduce the pain.
Petitioner was able to complete her work shift, as her job duties on Tuesdays were light, and she was able to sit
as needed. Petitioner went home when her shift ended at 2 p.m. and continued to feel pain in her lower back
and hip area that evening. On cross examination, Petitioner testified that she initially thought that her pain
would likely go away, and thus did not immediately report a work accident or obtain medical treatment.

When she awoke the following morning, she testified it felt like there was bulging out of her lower hip, with
throbbing and burning pain. She went to work at 6 a.m., but left early due to the pain. She testified that she
reported the accident to Respondent that day, which was not rebutted by Respondent.

Petitioner initially treated at WorkCare occupational health on 7/1/15. (Px1/4). A note on WorkCare letterhead
indicates an initial workers’ compensation visit referral to Family Nurse Practitioner (FNP) Dena Kommer.
(Px1/1). Petitioner reported she “was hurting a little bit at work yesterday and she states she could hardly
move”. A visit summary states: “She denies any known injury”. She reported severe burning low back and left
hip pain. Left hip x-ray was normal, and lumbar x-ray showed mild arthropathy of the SI joints. Steroids and
physical therapy were prescribed, and she was held to light duty (20 pounds with no push/pulling, squatting or
climbing). (Px1/4). Petitioner testified that, despite the report, she reported her work injury to WorkCare.

Petitioner testified that she next sought treatment at Logan Primary Care the following Friday (7/3/ 15) when
WorkCare was not answering their phone. She was advised that they couldn’t do anything for her and was sent
to Herrin Hospital for x-rays and further treatment.
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The 7/3/15 records from the Herrin Hospital ER note lefi lower quadrant back pain radiating to the groin and
thigh. She reported going to work normally on Tuesday, and “She thinks she may have lift [sic] a heavy box,
that caused the pain”. Under “Mechanism of Injury”, the note states: “No trauma by history, Spontaneous/no
mechanism, Bending”. A triage note states: “I seem to have injured my hip at work, the Rx 1 have isn’t
working”. She worked the rest of that day but on Wednesday was unable to walk. She denied prior back
problems. Symptoms were exacerbated by bending, walking and movement. Neurologic examination was
normal. At discharge, she was advised to use Tylenol along with steroids and a muscle relaxer, and was to
follow up with therapy as scheduled by WorkCare. (Px1/1).

Petitioner began physical therapy at SIH (Rehab Unlimited) on 7/6/15. She reported developing left hip/low
back pain while lifting a box at work. It appears that a TENS unit was prescribed by FNP Kominer. The records
consistently note burning left thigh pain that got worse through the day and workday. (Px1/1). Petitioner
returned to FNP Kommer on 7/8/15 and light duty was continued, adding that Petitioner should be allowed to sit
at the register, and that she could stand for up to 45 minutes per hour. On 7/22/15 a Jumbar MRI was prescribed,
and medication and light duty were again continued. (Px1/4). Petitioner testified that she remained on light duty
restrictions and continued to work for Respondent.

The 7/23/15 lumbar MRI report indicated findings of mild degenerative disc disease from L2 to L4, with normal
findings from L4 to S1. A slight L2/3 bulge might slightly impinge on the neuroforamen, left greater than right,
and a diffuse L3/4 bulge narrowed the neuroforamen somewhat bilaterally. Right kidney pelvocaliectasis was
noted, and ultrasound or CT stone protocol were to be considered if clinically warranted. (Px1/10). A physical
therapy note (7/29/15) indicated the Petitioner had obtained a kidney evaluation appointment (Px1/1), and the
8/11/15 renal ultrasound prescribed by CNP Gunther showed no stones, but mild prominence of the renal pelvis
and two apparent cysts. CT scan was to be considered if clinically warranted. (Px1/10).

An 8/12/15 therapy discharge note indicated Petitioner reported no improvement after 14 visits, so she was
discharged to a home exercise program. Her Oswetry score had increased from 23% to 56%. She remained
guarded, but not as much as in her initial evaluation. Her long term goals had not been met. A functional note
indicated the Petitioner was only capable of 86.8% of her job duties, with limitations on squat lifting and
repetitive kneeling. (Px1/1).

On 8/6/15, Petitioner sought treatment with her primary care provider, Certified Nurse Practitioner (CNP) Gina
Gunther, at Christopher Rural Health Center. Petitioner noted left low back and hip pain, and that a low back
MRI showed right kidney stones, but she had no current right-sided symptoms. Gunther’s 8/13/15 report notes
Petitioner noted a pull in her left low back, buttocks and hip area, and awoke the next day with severe pain that
had persisted. She reported that medication had not helped at all, other than Norco, and therapy was making her
worse. Gunther prescribed Neurontin and referred Petitioner to orthopedic surgeon Dr. Kube. Px1/7).

On 8/14 and 8/19/15, it appears that Petitioner saw Dr. Smith at WorkCare. She reported low back pain into the
left hip. While he noted the therapist recommended discharged due to a lack of improvement, additional
therapy, medication and light duty were continued. On 8/19/15, Dr. Smith noted Petitioner was also seeing her
family doctor and had been referred to an orthopedic surgeon the day before, though it was his recommendation
that she see a physiatrist instead and/or Dr. Newell in pain management. He also agreed to increase her Norco
dosage despite concern that she was developing a tolerance given her lack of improvement. His concern was
possible piriformis syndrome or other deep hip muscle injury as opposed to an Sl joint problem. (Px1/4).
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On 8/21/15, Petitioner told CNP Gunther that her left low back pain into the buttocks that had improved, but
numbness and tingling had increased. She was working light duty but felt she couldn’t continue to do so due to
pain. Gunther noted that workers’ compensation had not yet approved a neurosurgical referral. A left hip x-ray
was normal. Petitioner was held off work for a week and was to follow up if she hadn’t seen a neurosurgeon by
then. (Px1/3 and Px1/7).

On 8/28/15, CNP Gunther noted occupational health (WorkCare) discharged her because she sought treatment
with Gunther. She had run out of Norco, which she reported resulted in increasing pain, She had been referred
by workers” comp to Dr. Koth, and Petitioner felt like she was unable to return to work because she could only
stand for a few minutes and had to sit or even lay down for relief. She reported her pain had not improved since
it began. Neurontin did reportedly help her burning thigh pain. Gunther prescribed short term Norco and held
Petitioner off work pending Koth’s evaluation. (Px1/7).

Petitioner saw Dr. Koth on 9/1/15, reporting a work injury involving lifting a box overhead to throw it in the
trash. She complained of constant left sided pain with a three week history of a pins and needles feeling in the
top of her thigh. She reported no real improvement with therapy and medication. Lumbar examination was
noted as normal, including SI joint findings. Dr. Koth noted MR1 showed mild arthritis, with a little mild lateral
recess stenosis at L3/4 but “not much seen”. The diagnosis was low back pain and radiculopathy, but he found
no obvious surgical indication and prescribed therapy and medication. She was restricted to seated work duty.
(Px1/2). Petitioner testified that the Respondent could not accommodate this restriction.

On 9/11/15, CNP Gunther refilled a decreased Norco prescription and increased her Neurontin dose, and
otherwise Petitioner was to continue Dr. Koth’s prescriptions, noting she had a second opinion appointment
scheduled with Dr. Kube. (Px1/7).

Petitioner initiaily saw Dr. Kube on 9/30/15. She was prescribed medications and an SI joint injection was
prescribed for a potential diagnosis of an Sl joint disorder. He later testified that this was based on some initial
examination findings. He also prescribed a lumbar x-ray, which on 10/1/15 showed mild spondylosis. (Px1/3
and Px1/5).

Petitioner saw Dr. Prasad on 10/29/16 on referral from Dr. Kube for left SI injections for lumbar and hip pain
radiating into the left leg with numbness and tingling. Petitioner reported 10 out of 10 pain because of
discomfort with prolonged sitting. She noted no significant relief since her work accident. The injection was
performed and she was to follow up with Dr. Kube. (Px1/9). Petitioner testified that she told Dr. Prasad she
didn’t have the bulging, swelling feeling in her lower left hip after the injection, but that she was then released
and they didn’t have much further conversation.

At a 10/19/15 follow-up, Dr. Koth noted Petitioner’s condition was unchanged, though Petitioner said therapy
helped the tingling in her thigh. It was noted that pain management had scheduled her for an SI joint injection.
He recommended waiting to see if the injection helped, noting if it did and other conservative measures failed, a
possible SI joint fusion could be considered. Work restrictions were continued. (Px1/2).

On 11/20/15, Dr. Kube’s physician assistant Derek Morrow noted Petitioner reported that the SI joint injection
relieved 80% of her pain for a couple of hours and really for the rest of the day, but she awoke the next day and
the pain was essentially coming back. (Px1/8).
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Petitioner attended physical therapy at Novacare from September to November, 2015, as prescribed by Dr.
Koth, but Petitioner testified that she had very little relief. In the Arbitrator’s review of these records, no
significant or lasting improvement is noted over 37 visits through November 30™. At an 11/23/15 reevaluation,
Petitioner reported that the SI joint injection she had on 10/29/15 provided no relief, that she was scheduled to
return to Dr. Koth on 11/21 and Dr. Kube on 12/16, and that she was requesting a lumbar epidural. (Px1/8).

On 12/18/15, Petitioner called CNP Gunther's office requesting a Neurontin refill. (Px1/7). Petitioner last saw
Dr. Koth on 12/21/15. Petitioner reported she was not improved despite the SI joint injection, with ongoing
burning hip pain. She had been scheduled for an epidural in January with Dr. Newell. Dr. Koth again noted “a
pretty pristine” MRI and surgery wasn’t indicated. He modified her work restrictions to no lifting, carrying,
pushing or pulling over 50 pounds, and she was to follow up in 2 months. (Px1/2). A 12/22/15 follow up with
Gunther noted Petitioner had failed therapy and SI joint injections. She requested a Norco refill pending
epidural injection. (Px1/7).

Petitioner testified that she returned to work with Respondent on 12/26/15.

Petitioner saw Dr. Newell on 1/4/16 on referral from Dr. Koth. Petitioner reported moderate to severe (8 out of
10) low back pain that radiated to the left buttock and thigh to the knee since the work accident. His review of
the lumbar MRI indicated a circumferential L3/4 disc bulge with protrusion causing some bilateral
neuroforaminal narrowing, while the remaining levels “looked good.” Petitioner reported a flare up of pins and
needles radiating in the left thigh, which had improved some with physical therapy. Medication had provided
limited benefit. Dr. Newell believed Petitioner’s symptoms were more consistent with an L3/4 disc causing
some left radicular pain than with Sl joint pain, noting SI joint examination maneuvers were negative. He
opined that, based on the stated history, Petitioner’s injury was related to the accident. Epidural injections,
ongoing therapy and work restrictions were prescribed. Despite these statements, the diagnosis was listed as SI
joint pain. (Px1/6).

Dr. Newell performed an epidural injection at left L4/5 on 1/12/16. The report noted: “Typical symptoms were
definitely provoked with discomfort into the left thigh. She did get some immediate pain benefit”. (Px1/6). On
1/25/16, Petitioner reported to CNP Gunther that the epidural did not really help, but physical therapy helped
with her burning pain into the thigh. She was back to work but in pain, and she requested a Norco refill, though
she reported taking this only occasionally. (Px1/7). On 2/1/16, Petitioner reported to Dr. Newell that she had no
real relief from the injection, but feel Gabapentin was helping. It was hard to tell where Petitioner’s pain was
coming from. Though he suspected discogenic pain over the SI joint, he was still going to attempt a diagnostic
and therapeutic SI joint injection. If that didn’t work, he recommended a CT Scan/myelogram and return to
surgeon. Light duty and Norco were continued. The SI joint injection was performed on the left on 2/4/16, and
Petitioner was noted to have reported at least 50% immediate relief, but not complete. She was to resume
therapy and follow up in 3 to 4 weeks. (Px1/6).

On 3/3/16, Dr. Newel’s follow up note indicates Petitioner reported no relief with the injection, and that she had
been released from therapy without great benefit. He could not reproduce symptoms with provocative
maneuvers and noted no Sl joint tenderness. He excluded the SI joint as the source of her pain, instead
suspecting disc pain (“Very unusual pain symptom, but does appear to be diskogenic at this point.”). He
recommended she follow up with a surgeon to see if there was any possible treatment, indicating she otherwise

would need to learn to live with it and continue to improve with time. He renewed her Norco prescription one
additional time. (Rx2).
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She testified that she had immediate relief with the SI injection, but that her pain returned. Asked on cross exam
if she told Dr. Newell on 3/3/16 that the injection didn’t help at all, she testified: “Briefly, it helped”. She denied
that Newell told her that he didn’t think her SI joints were the problem, rather that he indicated he wasn’t sure.

On 5/25/16, Petitioner was examined at the Respondent’s request by orthopedic surgeon Dr. Mirkin pursuant to
Section 12 of the Act. He testified via deposition on 11/28/16. (Rx1). Dr. Mirkin reviewed all prior records
regarding treatment of the Petitioner, also reviewed the various diagnostic images and performed a physical
examination. Dr. Mirkin testified that the Petitioner had a normal lumbar spine. She had subjective complaints
of pain in her left hip, but Dr. Mirkin did not detect swelling during the examination, and he noted no signs of
radiculopathy. Dr. Mirkin testified that the Petitioner was at maximum medical improvement and could return
to work without restrictions if she desired to do so. He opined thatt she was not a candidate for left SI joint
fusion, noting he did not see a basis for fusing a normal joint. Dr. Mirkin believed that the Petitioner may have
sustained a left hip strain as a result of the work accident, but did not see any indication of the Petitioner having
problems with her left lumbar spine. He did not think she needed any additional medical care, and there was no
surgical indication. (Rx1}.

After this examination, Dr. Kube issued a report that appears to be dated 6/29/16. He disagreed with Dr.
Mirkin’s finding, noting that Mr, Mirkin must not have believed that Petitioner had relief from the SI joint
injections, or that he must not understand the difference between the diagnostic and therapeutic effects of the
injections. He reported that Petitioner had at least three examination signs which supported the SI joint as the
source of her pain. Dr. Kube also opined that Petitioner should be limited at work “to some degree”, noting she
had been able to self-modify, and that this should continue so she can remain employed. A work note states that
Petitioner is released to full duty. (Px1/5).

Petitioner testified that she reported immediate but temporary relief to Dr. Kube’s office regarding the SI joint
injections, but could not recall what she reported to them in terms of the percentage of improvement.

Petitioner continues to see Dr. Kube monthly for evaluation and medication monitoring. The last report in
evidence appears to be dated 9/22/16, at which time Dr. Kube was still seeking surgical approval, and she was
continued on Tramadol, Flexeril and Mobic, while Norco was added. (Px1/5).

Petitioner testified that she remains on work restrictions from Dr. Koth, and has continued to work for
Respondent since December 2015. However, a 7/22/16 work note of Dr. Kube again states that Petitioner can
perform full activity. Petitioner testified she has continued to work as a store manager, but indicated she avoids
the heavier aspects of the job.

Petitioner agreed on cross exam that she last saw Dr. Koth on 10/19/15, as he relocated, and thus last received
restrictions from him at that time, but testified that Dr. Kube kept her on the same restrictions. She testified that
Dr. Koth told her verbally that he would consider St joint fusion if the injections did not work.

Dr. Kube provided his evidence deposition on 10/6/16. (Px3). He testified that Petitioner first appeared on
9/30/15 with complaints of back pain starting with a work injury at the end of June. She reported picking up a
box to throw it in a dumpster overhead and while doing so felt a pull in her back, and the next day it increased.
About a month and a half after rehab began, she started to notice pain in the left thigh with occasional numbness
and tingling. He testified that because SI joint pain can produce back pain, groin pain or sciatic type pain, it's
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important to use diagnostic injections. Following Dr. Prasad's S1 joint injection of 10/29/15, Petitioner reported
approximately 80% improvement to Dr. Kube on 11/11/15, but that it was temporary. A second injection was
performed to confirm SI joint dysfunction, this time by Dr. Newell on 2/4/16, and Petitioner again indicated
greater than 75% initial improvement to Dr. Kube’s office. As such, pelvic studies were planned to prepare for
possible minimally invasive SI joint fusion, as Petitioner had failed physical therapy and two injections which
included a therapeutic component. (Px3).

Dr. Kube testified that the two injections were the gold standard for diagnosing SI joint dysfunction, and that the
second injection’s purpose was to confirm the diagnosis if there was initially a false positive. Relief from the
local diagnostic injection should occur within 60 minutes, and often much sooner. He testified that diagnostic
imaging has been shown to be “relatively worthless™ in diagnosing SI joint dysfunction, and that physical exam
findings are not completely reliable for this diagnosis either. He opined that the Petitioner’s SI joint dysfunction
was causally related to the work accident, and necessitated surgery, based on the mechanism of accident and the
lack of prior symptoms. Dr. Kube testified that he has continued to hold the Petitioner on light duty restrictions
since her initial 9/30/15 visit, and he has continued to see her for medication management, including tramadol
and hydrocodone, pending surgical approval. (Px3).

On cross examination, Dr. Kube agreed that diagnostic SI joint injection requires the subjective report of
improvement from a patient. He was confident that he had ruled out the Petitioner’s left hip and low back is the
source of her pain, and did not anticipate any need for surgical treatment of either body part. He agreed that
lumbar MRI did not reflect any significant abnormalities. (Px3).

Dr. Kube testified that prior to the advent of minimally invasive SI joint surgery, which was FDA approved in
May 2011, treatment for SI joint dysfunction generally consisted of radiofrequency ablation or a spinal
stimulator. He noted these latter techniques do not work in 30% of patients, and for those it does work for, there
is no real long-term relief. (Px3).

Dr. Kube testified that he would expect radicular symptoms with a back injury very soon after the injury, but
with ST joint dysfunction, because it is based on inflammation and not nerve compression, a patient can develop
leg symptoms later on. The inflammation can cause the pain to radiate to different nearby areas. He testified that
while it is possible a CT scan could potentially see degeneration at the SI joint, it was difficult to view on film
because of other structures masking that area. However, he also indicated there was not much clinical relevance
to whether there was degeneration or not, (Px3).

On further cross exam, Dr. Kube acknowledged that while he did not believe physical exam findings were
reliably diagnostic for SI joint dysfunction, the process of starting the diagnostic injections occurs when he gets
at feast a couple of physical exam findings that lead to such a conclusion. With regard to Dr. Newell indicating
Petitioner did not get relief with the SI joint injection and his opinion that the SI joint had been ruled out as the
source of Petitioner’s pain, Dr. Kube noted that this was in contradiction to Newell’s SI injection report, which
indicated at least 50% improvement. He reiterated that long term relief is not important to the diagnosis, initial
relief with local injection was.

Dr. Kube cited a paper indicating that 89.5% of SI dysfunction patients have elimination of SI joint regional
pain with the prescribed minimally invasive surgery. Only 1 in 4 Sl joint patients need surgery. For some, a
combination of diagnostic (Lidocaine) and therapeutic (steroid) initial injection can completely relieve the
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condition. He testified that prior to minimally invasive surgeries, he would refer Sl joint patients to pain
management. He sees 100 to 150 such patients per year. (Px3).

Petitioner has continued to typically work 40 hours per week. (Rx3).

Petitioner submitted her claimed medical expenses as Px2.

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE QUT OF AND IN THE
COURSE OF THE PETITIONER’S EMPLOYMENT BY THE RESPONDENT, THE ARBITRATOR
FINDS AS FOLLOWS:

The Arbitrator finds that, based on a preponderance of evidence, the Petitioner has sustained her burden of proof
with regard to a June 30, 2015 accident which arose out of and in the course of her employment with the
Respondent. The Petitioner has remained consistent in reporting the circumstances of this accident to all of her
medical providers, with the exception of the Work Care Clinic.

The Arbitrator notes that while the initial visit summary note of FNP Kommer on 7/1/15 indicates Petitioner
denied a known injury, and the progress note itself just indicates only that Petitioner was hurting at work the day
before, there is a workers compensation note which indicates that Petitioner was referred to Kommer on a
workers’ compensation basis in the first place, which supports that Petitioner had already reported her work
incident.. The Arbitrator also notes that the reports of FNP Kommer appear to be very template driven, with the
language in the reports being very similar each time, which seems to the Arbitrator to reflect a lack of any real
detail visit to visit.

At Herrin Hospital, the report noted no “trauma”, while also noting that Petitioner reported lifting at work.

Given the consistency of the vast majority of the other medical records indicating an incident of lifting trash, the
Arbitrator finds that the greater weight of the evidence supports that the Petitioner sustained accidental injuries
arising out of and in the course of her employment with Respondent. It appears that the likely scenario in this
case is that the Petitioner did not necessarily see her injury as “trauma”, per se. The task of taking out the trash
was part of the Petitioner’s normal job duties, which the Respondent did not dispute. She was subjected to an
increased risk of injury since she was discarding trash overhead into a dumpster. The circumstances of the
injury do arise out of and the course of her employment.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the Petitioner’s condition of ill-being, that being symptoms of left sided pain in the left
hip/low back area, is causally related to the 6/30/15 work accident.

The Arbitrator notes that a chain of events analysis appears to apply in this case. Dr. Kube’s causation opinion
relies upon this analysis, Dr. Newell opined that Petitioner’s left hip/low back symptoms were related to the
accident based on Petitioner’s stated history. While Dr. Mirkin opined that the Petitioner reached maximum
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medical improvement based on sustaining a left hip strain on the accident date, he nevertheless agreed that the
evidence in this case supported a causal connection between the accident and the Petitioner’s initial post-
accident complaints.

Dr. Kube testified that Petitioner had no known prior history of an Sl joint disorder or any significant treatment
for back pain. He noted the symptoms contemporancously began afier lifting and moving a box overhead to put
it in the dumpster, and the Petitioner is noted to be of short stature. She reported the inset of symptoms at that
time which worsened shortly thereafter. There was no evidence which supported any unrelated cause. As noted,
Dr. Mirkin essentially agreed that there was a causal connection of the symptoms, at least initially. His issue was
with the Petitioner’s ongoing symptoms and the involvement of the SI joint in the symptoms.

The records reflect the fact that Petitioner’s symptoms have been generally consistent since the accident
occurred. At the time of Dr. Mirkin’s appointment with Petitioner in May of 2016, she continued to have the
same symptoms she had at the time of the work accident. The fact that Petitioner has had a pattern of consistent
pain in the left back and hip arca supports the likelihood that the onset of the current condition was at the time
of the accident. The Arbitrator gives a degree of weight to the fact that the Petitioner has continued to work
despite ongoing symptoms. While it has been on a light duty basis, her unrebutted testimony was that she was
generally performing her regular job outside of the heavier aspects of it.

The greater weight of the evidence supports that the Petitioner’s current condition is related to the 6/30/15
accident.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

The Arbitrator finds that the Petitioner is entitled to the medical expenses ($43,058.52) submitted into evidence
as Petitioner’s Exhibit 2. These bills all appear to involve reasonable and necessary treatment with regard to the
Petitioner’s onset and continuation of left sided low back/hip pain. Said bills are awarded pursuant to both
Section 8(a) and Section 8.2, the medical [ee schedule. The parties stipulated that the Respondent is entitled to
credit for any medical expenses that were paid prior to the hearing date.

WITH RESPECT TO ISSUE (K). IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
CARE, THE ARBITRATOR FINDS AS FOLLOWS:

Ay e e ——

The Arbitrator accepts the opinion of Dr. Kube over that of Section 12 examiner Dr. Mirkin with regard to the
recommendation of minimally invasive left-sided SI joint fusion. The Petitioner has complained of left sided hip
area pain since the accident. The medical records consistently record the Petitioner’s symptoms, including the
feeling of swelling in the buttocks area.

Dr. Koth indicated that if SI joint injections were diagnostic for Si joint dysfunction, fusion surgery would be
considered. While Dr. Newell ruled out SI joint dysfunction as the source of Petitioner’s pain, it is interesting to
note that his initial report from the injection date noted at least 50% improvement, and his subsequent report
indicated that Petitioner reported no improvement. Dr. Kube’s testimony in this regard made sense in terms of a
patient reporting injection success or failure with expectations of long term improvement, while he was
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interested in the diagnostic aspect of relatively immediate but short-lived relief. With that view, it appears that
Dr. Newel’s records are inconsistent. Thus, while Dr. Mirkin opines that the surgery is not reasonable and
necessary, the Arbitrator believes that the preponderance of the evidence supports the surgery. Dr. Mirkin’s
opinion is well-taken, but it should also be noted that, Dr, Kube has testified to significantly greater experience
with SI joint problems and treatments.

Admittedly, Petitioner has indicated that she has had radiating symptoms, including some radicular-type
symptoms of numbness and tingling. However, that has resolved, and Dr. Kube did testify that irritation in the
area of the SI joint could have created such symptoms.

The Arbitrator specifically notes that this decision places weight on the testimony of Dr. Kube indicating an
89.5% success rate with this surgery. While it is unclear with 100% certainty to the Arbitrator that the
Petitioner’s problem is related to the SI joint, the preponderance of the evidence supports that being the case.
The Arbitrator also wishes to note that a great deal of weight in this conclusion is based on the lack of any
significant objective findings in the lumbar spine which would support the Petitioner’s ongoing complaints.
While this appears to be a relatively new procedure, given the minimally invasive nature of it based on Dr.
Kube’s testimony, the Arbitrator believes this is the most prudent course of action at this time based on the
evidence presented.

WITH RESPECT TO ISSUE WHAT AMOUNT_ OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL __ DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR

MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:
The main issue with TTD appears to be based on Petitioner’s testimony that she had to use about two weeks of

vacation time the last week of August 2015 and the first week of September 2015. She otherwise testified that
she has received her full pay during the periods of time she has been working light duty.

The Arbitrator finds that Petitioner is owed TTD benefits for the period of 8/21/15 through 12/25/15, which
constitutes 17-5/7 weeks. The evidence demonstrates that Petitioner was taken off work by her primary care
facility, Christopher Rural Health, on 8/21/15 until she was able to see Dr. Koth on 9/1/15. Dr. Koth then gave
Petitioner a set of restrictions that Respondent was unable to accommodate. The Petitioner testified that she
returned to her employment with Respondent on 12/26/15, which per Arbx1, the parties agreed to..

Since the Arbitrator finds that Petitioner’s condition from 8/21/15 through 12/25/ 15 was causally related to the
6/30/15 work accident, the Petitioner is entitled to TTD for that time period.

Respondent argues that it is only required to pay 16 weeks of TTD because Petitioner received pay for a
disputed initial approximate two week period. The Petitioner testified that she took paid vacation time for this
time period. The fact that vacation time may have been used does not change the fact that the Petitioner is
entitled to TTD during that period of time.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) I:l Injured Workers' Benefit Fund (§4(d))
) §S. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) D Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify g None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Carson Winters,

Petitioner,
Vs. NO: 11 WC 33412
State of [llinois

s o Cr 171WCC0629

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, notice, medical, and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 13, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  OCT 10 2017

010617
ClD/rlc
049

L. Elizabeth Coppoletti
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STATE OF ILLINOIS MENARD CORR CTR
Employer/Respondent

On 5/13/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.38% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties;

0969 THOMAS C RICH PC
6 EXECUTIVE DR

SUTE 3

FAIRVIEW HTS, IL 62208

0558 ASSISTANT ATTORNEY GENERAL
KENTON J OWENS

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0458 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

1350 CENTRAL MANAGEMENT SYSTEMS
PO BOX 19208

SPRINGFIELD. L 627949208 CERTIFIED as a true and corract copy
pursvant to 820 ILCS 306) 14

0502 STATE EMPLOYEES RETIREMENT
2101 S VETERANS PARKWAY MAY 13 2016
PO BOX 18255

SPRINGFIELD, IL 62794-9255
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STATE OF ILLINOIS ) l___] Injured Workers™ Benefit Fund (§4(d))

)SS. [_] Rate Adjustment Fund (8(2))
COUNTY OF Williamson ) [ ] Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Carson Winters Case # 11 WC 33412

Employes/Petitioner

v. Consolidated cases: N/A

State of illinois, Menard Corr. Ctr.
Employer/Respandent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Herrin, on July 14, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES
A. D Was Respondent operating under and subject to the Illincis Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. & What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. Is Petitioner’s current condition of ill-being causally related to the injury?

G. |___| What were Petitioner's earnings?

H. I:l What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

1. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. @ Is Petitioner entitled to any prospective medical care?

o D What temporary benefits are in dispute?
[JTPD (] Maintenance (JTTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

ICArbDeci9(b) 2/10 100 W. Rondolph Streer #8-200 C hicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.nwee il gov
Downstare offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-708+4
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FINDINGS

On the date of accident, August 8, 2011, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arase out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $58,728.00; the average weekly wage was $1,129.38.

On the date of accident, Petitioner was 39 years of age, married with 2 dependent children.

Respondent /as not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD. $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $any benefits paid through group under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $4,040.22, as set forth in Petitioner’s
Exhibit 1, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.

Respondent shail authorize and pay for the treatment recommended by Dr. Mall.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Pefition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

¢, £ v

2LE 2R Lo
S Ny 17 .. )
R A

5/9/16
Michael K. Nowak, Arbitrator Date

ICATbDee19(b)
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FINDINGS OF FACT

Petitioner began his career with the State of Nlinois on May 30, 1995, as a Correctional Officer at
Western lilinois Correctional Center in Sterling, Ilinois. (T.15). He transferred to Menard as a Correctional
Officer in 1998, and he continued to serve as a Correctional Officer at the time of hearing. (T.15). He testified
that he has held no other job title during his 17 years of employment with Respondent. (T.15, 16). He testified
that 6 years were spent on the midnight shift, and the remaining 11 years were spent on the day shift. (T.17, 18).
Petitioner testified, however, that he worked “quite a bit” on the day shift before his manifestation date in
August of 2011, due to the significant amount of overtime worked. (T.18, 50). Petitioner testified that he
worked overtime shifts lasting 16 hours approximately 2 to 3 days per week during the 3 to 4 years prior to his
manifestation date. (T.18, 19). He testified that many of these shifts were mandated by Respondent due to lack
of staffing. (T.18, 19).

Petitioner testified that that prior to the manifestation of his injuries on August 8, 2011, nearly all of his
tenure with Respondent was spent working as a wing or gallery officer. (T.16, 17, 47, 48). Since his
manifestation date, Petitioner estimated that 85% of his time is spent as a wing/gallery officer, and the
remaining 15% is spent as a barber shop officer. (T.16, 17). Petitioner testified that he reviewed the CorVel Job
Site Analysis, the “Demands of the Job” form, and the Position Description, all of which were generated by or at
the request of Respondent, and agreed with the statements contained therein. (T.17).

Petitioner and Respondent offered Respondent’s Job Site Analysis of a Correctional Officer at Menard
into evidence. (PX11; RX2). This document provides a narrative description of the job duties and classifies the
strength demands of the job as frequent lifting and/or carrying up to 25 pounds, or up to 5 % hours per day. Jd.
Correctional Officers are required to frequently pull open doors from 2 % to 5 % hours per day, up to 66 % of
the time or over 200 times per day. /d. This includes pulling open heavy steel doors, opening chuckhole doors as
needed for dining during lockdown, and cuffing and uncuffing inmates. /d. Wrist tuming is required 34% to
66% of the time, 2 % to 5 hours per day, or up to 300 times per day. Id. This amount of work increased when the
institution was on deadlock. Jd.

Respondent’s Demands of the Job form included in Petitioner’s Workers’ Compensation Documentation
Log reflects that Petitioner used his hands for gross manipulation (grasping, twisting, handling) for 2 to 4 hours
per day, and used his hands for fine manipulation (typing, good finger dexterity) for 0 to 2 hours per day. (PX8).

Petitioner introduced a Position Description for Cellhouse Officers that was prepared by Respondent.
(PX15). It describes duties including pulling cell doors twice to ensure that cells are securely locked, random
checking of all locks on the gallery, checking cell locks prior to moving inmates into respective cells,
performing actual body (skin) counts by looking in or opening the cells, removing inmates from cells for escort,
monitoring all movement, searching cells prior to placement of inmates, checking all locks, doors and restraints
to ensure they are in proper operational order and secured, shaking down workers and inmates, keying in and out
inmates from cells for all movement that is not a mass line movement, searching inmates entering and leaving
the gallery, and securing grill and front doors. /4. The listed Job duties required by Respondent are consistent
with the repetitive upper extremity duties Petitioner described during the hearing.

Petitioner testified that the cell doors at Menard Correctional Center are made of stee] and opened with
Folger Adams keys. (T.19, 20). Petitioner testified that, while many times the keys work as they should, the keys
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are “prone to jamming up” and at times require two hands to turn. (T.20). Irrespective of “jamming up,”
Petitioner testified that each turn of a Folger Adams key moves a tumbler connected to a steel rod that moves
and allows the sliding steel doors to pulled open. (T.20). Petitioner testified that some of the doors are difficult
and seem “almost off track.” (T.20, 21). He stated that he has seen some doors take more than one person open.
(T.20, 21).

Petitioner testified that he engaged in bar rapping, which produced tingling in his arms and hands.
(T.22). He testified that depending on the assigned gallery or cell house, he rapped anywhere from 48 to 55
cells. (T.22). Petitioner also engaged in “crank rolling” at times to access all of the cells on the gallery. (T.22).
To perform this task, Petitioner had to use a Folger Adams key to open the crank box located on the wall, swing
the door open, disengage the release and flip the handle out, and turn the crank in the proper direction for either
releasing the doors or placing them on deadlock. (T.22, 23). Petitioner candidly testified that the releases and
cranks do not malfunction on each occasion; but he testified that at times the releases did not work properly, and
other times the crank would suddenly “lock up in the middle and jerk you real hard.” (T.22, 23). “That’s just the
nature of the beast,” he stated. (T .23). Since one crank box controlled half of a gallery and Petitioner is assigned
2 galleries, Petitioner would have to roll 4 cranks. (T.52).

Consistent with the Position Description, Petitioner testified that he cuffs and uncuffs inmates, opens
and closes chuckholes with Folger Adams keys, and performs property box searches and shakedowns. (T.24-
26). Petitioner testified that the chuckholes did not always work property due to “a maintenance issue” and
stated that on such occasions he had to slam the chuckholes shut. (T.25). During shakedowns and property box
searches, Petitioner had to pick up and/or move property boxes and search their contents. (T.26). He stated that
these boxes, 3° x 2’ and 18” x 12" respectively, “get very heavy.” (T.26).

Petitioner also testified that the facility goes on “lockdown” under varying levels from 1 to 4. (T.26, 27).
He testified that his duties become “much more burdensome” during lockdown. (T.27, 28). When asked to
explain how and why, he stated:

Much more labor intensive. The inmates are not allowed to be out, and the staff
does the work of feeding inmates, carrying the trays up and down the stairs, which
I guess recently, we’ve had an MSU group come down that carries the trays up the
stairs, but that’s just been in the last few years. Before that, it was always the staff
that carried them up and down the stairs. (T.23).

Petitioner estimated that in the two to three years before his manifestation date in 2011, the facility was on
lockdown 10% to 25% of the year, depending upon the year. (T.27).

Petitioner also introduced a DVD depicting the duties of a Menard Correctional Officer, produced at the
request of Respondent, which fully corroborated his description of his job duties. (PX12). The DVD depicts
various job tasks, assignments, areas, equipment and mechanisms and features some demonstrations by a variety
of Correctional Officers. /d. Depictions included the armory, shakedown officer, bar rapping, double gate door,
double gate walkway, opening cell doors, tuming gallery cranks, receiving control house, control room,
receiving door, shower door segregation, shower door, segregation unit, segregation door, chuckholes, double
gate, and tower. Jd. Each area required opening and closing multiple doors and using multiple keys, mostly large
Folgers Adams keys. /d.
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Bar rapping was simulated in the DVD and the officer explained that, depending upon the shift, all open
bars will be rapped for security purposes. /d, Officers are to listen to the sound to ensure that the bar is solid and
that inmates have not tampered with the cell doors. /d. The officer held the bar with his right hand and struck the
bars approximately sixty times to demonstrate bar rapping on one cell (five to six bars vertically in twelve
separate sections, each bar struck one time). /d.

The Correctional Officers demonstrating these areas and job duties on the DVD used both hands to
complete these tasks. /d. In fact, when the videographer asked a Correctional Officer if he always turned keys
with his left hand, the officer switched hands and stated, “You learn to use both hands in here because you need
about four of them.” /d. On another occasion, when the videographer requested a Correctional Officer to
demonstrate the unlocking maneuver in slow motion, the officer tried to do so and the lock stuck. /4. He had to
turn it multiple times to get it to work and explained that the locks were difficult to tum in slow motion. 7d. The
DVD was stopped when a Correctional Officer struggled to open a cell door and yanked on it repeatedly with
both hands. /d.

Petitioner called Jay Ziegler, a shift supervisor who was present on behalf of Respondent, as an adverse
witness. (T.69, 70). Mr. Ziegler testified that he has not had the opportunity to directly work with Petitioner, but
he sees Petitioner several days a week. (T.70, 71). He testified that he was unable to rebut Petitioner’s testimony
as to his job activities. (T.71).

Petitioner testified that during the course of performing these job duties, he began experiencing
symptoms of significant, continuous arm pain and tingling in his hands. (T.29, 30). He stated:

At home, it became ~ it would bother me to do simple things, like reading a book
or magazine or using a remote control, and that would go on for a period of days,
and then I would get to a different spot where I wasn’t turning a key as often, and
the symptoms would alleviate. And if I got back in a specific spot for several days,
it would sneak up on me and bother me again. I noticed at night when I would
pick up a glass of water, I couldn’t pick it up, and then I actually spilled a few
glasses at night. (T.30).

Petitioner testified that he once performed a count of how many keys he was tuming during his shift during a
time when his symptoms became particularly bothersome while working double gate, and he counted turning
keys some 952 times. (T.28, 29). Petitioner testified that he does not suffer from diabetes, gout, hypothyroidism
or rheumatoid arthritis. (T.32).

Petitioner testified that he previously sought evaluation with Simple Spinal Health out of Carbondale
and Parkcrest Orthopedics for elbow complaints prior to August 8, 2011; however, Petitioner’s nerve
conduction study was negative, and he was diagnosed with tennis elbow rather than cubital tunnel syndrome.
(T.35-37, 42, 43, 54). He further testified that there was no connection made between his complaints and his
employment at that time. (T.37, 42). He testified that his job duties were not even discussed with the physician
at Parkcrest Orthopedics during the one and only visit in 2009. (T.42, 47). Petitioner also testified that the anti-
inflammatory medication prescribed by the Parkcrest physician made his tennis elbow symptoms “go away.”
(T.57). He stated that he did not have any significant elbow concerns until about the time that he saw Dr. Paletta
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and complained of recurrent symptoms. (T.57). Petitioner testified that August 8, 2011, was the first date that he
was certain that he suffered from a work-related conditton. (T.37).

On August 8, 2011, Petitioner saw Dr. George Paletta of The Orthopedic Center of St. Louis. (PX3,
8/8/11). Dr. Paletta took the history of Petitioner’s complaints, including his prior treatment and nerve
conduction studies which were normal, and physically cxamincd Petitioner. /d. Dr. Paletta’s physical
examination demonstrated a positive Tinel’s sign at the carpal tunnel over the left wrist. /d. Dr. Paletta referred
Petitioner for electrodiagnostic studies with Dr. Daniel Phillips which were normal. /d. Petitioner testified that
Dr. Paletta advised him that his studies were “borderline” and that he should closely monitor his situation “so 1t
does not become an issue.” (T.56). Consistent with Petitioner’s testimony, Dr. Paletta’s impression was bilateral
carpal tunnel symptoms without electrophysiologic evidence of median nerve compromise. (PX3, 8/8/11). Dr.
Paletta stated:

His clinical symptoms are certainly consistent with carpal tunnel syndrome.
Fortunately, the electrophysiologic studies do not demonstrate any evidence of
significant compromise of the median nerve. I would recommend that we try a
course of night splinting and some anti-inflammatories. /d.

On this visit August 8, 2011, Petitioner also provided Dr. Paletta with a thorough description of his job duties of
turning keys, bar rapping, rolling cranks, carrying weapon ammunition, cuffing inmates, carrying heavy racks
during lockdown, and dealing with difficult cell locks. /d. Petitioner reported particular difficulty with turning
difficult locks and cranks. /d. Dr. Paletta believed, based on the correlation between Petitioner’s complaints and
his job activities, that Petitioner’s upper extremity complaints were related to his work activities. /d. However,
given the lack of electrodiagnostic confirmation, Dr. Paletta recommended only conservative care at that time.
Id.

On September 29, 2011, Respondent issued a denial letter to Petitioner advising him that his claim was
denied. (RX10). Petitioner testified that the matter was subsequently set for hearing; however, due to the amount
of time that elapsed betwsen the hearing and Petitioner’s diagnostic studies, Petitioner was asked to be re-
evaluated. (T.58, 59).

Petitioner was evaluated by Dr. Nathan Mall on September 13, 2013. (PXS5, 9/13/13). Dr. Mall’s
physical examination demonstrated positive flexion compression tests at the elbow and positive Tinel's at the
elbow. Jd. Dr. Mall’s diagnosis was bilateral cubital tunnel syndrome, left greater than right. /d. Dr. Mall
recommended new nerve conduction studies and continued conservative care. /d. Petitioner’s new studies were
also negative; however, Dr. Mall’s physical examination on October 18, 2013, as well as Petitioner’s symptoms
and complaints, continued to be consistent with bilateral cubital tunnel syndrome. (PX5, 10/18/13). With regard
to the negative studies, Dr. Mall explained:

I again discussed with Mr. Winters the fact that peripheral neuropathies about the
hand, wrist, and elbow are considered clinical diagnoses based on the history,
symptoms involved, as well as the physical examination. EMG and nerve
conduction studies are confirmatory, however, they are also sometimes negative
even though the syndrome is present and the patients do respond well to surgical
management. Therefore, the negative EMG/nerve conduction study that was
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performed today does not rule out the fact that he has cubital tunnel syndrome,
however. /d.

Given the fact that Petitioner failed a considerable lengthy period of conservative treatment lasting several years,
Dr. Mall recommended bilateral cubital tunnel releases. /4. Dr. Mall again stated that he believed that
Petitioner’s ulnar symptoms were related to his prison job duties. /d. He stated:

This requires repetitive use of locks and keys that require turning and gripping
objects and having to put significant force through this. These are large locks and
keys that require a significant amount of force to turn. The locks and keys are old
and are not ergonomic at alfl. Several studies have evaluated the development of
carpal and cubital tunnel syndrome in patients and have noted that there is a much
greater degree of this in patients that do repetitive manual activities than in other
patients that do sit down type of jobs or even in patients that do repetitive typing
type maneuvers. Therefore, I do believe that his current symptoms related to his
cubital tunnel syndrome are causally related to his job and should he not have this
current job it would be less likely that he would have developed cubital tunnel
symptoms that he is current complaining of and the physical exam findings that he
is current experiencing. /d.

Respondent had Petitioner examined by Dr. Anthony Sudekum on May 12, 2014, after which Dr.
Sudekum prepared a report indicating that he did not believe that Petitioner’s symptoms or treatment were
related to his work activities. (RX4). Dr. Sudekum’s physical examination showed positive physical
examination findings during Tinel’s and Phalen’s testing over Petitioner’s elbows bilaterally and borderline
findings over the wrists bilaterally. (RX4, p.12). Despite this, Dr. Sudekum stated that even Petitioner’s
“subjective symptoms™ were “not indicative of a pathologic peripheral neuropathy, carpal tunnel syndrome or
cubital tunnel syndrome.” (RX4, p.57, 58). He further indicated “Mr. Winters’ relatively benign and normal
subjective symptomatology, his lack of any obijective evidence of pathology on physical examination and his
lack of any objective evidence on multiple nerve conduction studies are all inconsistent with a diagnosis of
cubital tunnel syndrome, carpal tunnel syndrome and/or upper extremity peripheral neuropathy.” (RX4, p.58 of
63). The Arbitrator notes that this appears to be inconsistent with Dr. Sudekum’s own examination findings. He
believed that Petitioner had reached maximum medical improvement from any “possible previous work-related
injury and/or condition, that may have existed in the past.” /d. at p.6l.

During his deposition testimony on direct-examination, Dr. Sudekum acknowledged that surgery can
help patients who suffer from cubital tunnel syndrome that has failed conservative management. (RX5, p.25).
He also admitted previously testifying that the job duties performed at the Menard maximum security correction
center could potentially serve to aggravate carpal and/or cubital tunnel syndrome. Id. at 52, 53. Despite
admitting that activities such as bar rapping and opening heavy steel sliding doors were provocative factors and
admitting that Petitioner was already predisposed to the development of such a condition, he did not believe
Petitioner suffered from any type of peripheral neuropathy and did not believe that Petitioner’s job duties had
any impact on his development of symptoms. fd. at 10, 11, 52, 33, 74, 75. He admitted, however, that the
records established a connection between his symptoms and complaints and his job duties and stated, “Well,
Mr. Winters indicated that his symptoms did improve when he switched jobs. So it would be logical to make an
assumption that he was having more symptoms when he was doing this other job. . . So it would be logical to
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say that it’s possible that he could have had some symptoms during the other assignment that he had prior to the
current one, at least current at the time when I saw hum. . . /d. at 73, 74.

Although he was aware that Petitioner at times worked as a gallery officer, he was under the impression
that Petitioner’s duties varied. /d. at 56-58. There is no indication that Dr. Sudekum was aware that Petitioner
served as a gallery officer for nearly his entire assignment history prior to his manifestation date. He was
predominantly aware of Petitioner’s history at the time of his independent medical examination occusred in May
of 2014.

Dr. Mall also testified by way of deposition. (PX10). Dr. Mall testified that he practices what is
commonly referred to as “evidence-based medicine.” /4. at 6. Dr. Mall testified that carpal tunnel syndrome and
cubital tunnel syndrome share many occupational risk factors such as repetitive gripping and grasping of objects
with the affected nerves and joints in a flexed position, increased pressure over the affected areas vibrational
activities and poor ergonomics. /d. at 7-9. While acknowledging Petitioner’s non-occupational risk factors, Dr.
Mall also acknowledged Petitioner’s occupational risk factors. /d. at 9, 18, 19, 21. Dr. Mall also testified
NeuroMetrix testing is an inferior testing method that does not measure all of the appropriate parameters. /d. at
32,33

Dr. Mall testified that Petitioner suffered from cubital tunnel syndrome despite his negative
electrodiagnostic studies. Jd. at 13, 14, When asked what led him to that conclusion, he stated:

The basis was his clinical examination his history, which is — typically if
you look at any textbook about carpal or cubital tunnel syndrome, they will
all start with, “These are clinical diagnoses,” meaning that the EMG/nerve
conduction studies are simply a confirmatory test and don’t necessarly
rule in or out those problems.

Ii's really based mostly on the clinical history and examination, and by
definition, if they have a history that’s — that is associated with that disease
process and a physical examination that’s also consistent with that, then
they technically have carpal or cubital tunnel syndrome in this case. /d. at
13, 14

Dr Mall testified that he also took into consideration the duration of Petitioner’s symptoms. /d. at 14. Dr. Mall
stated that there was no “dramatic rush” that surgery be performed. /d. at 20.

Dr. Mall testified that turning heavy prison keys and opening doors required force and gripping that
applied force over the elbow in addition to the wrist. /d. at 18. He also testified that par rapping caused vibration
to the wrist and elbow, which can cause carpal and cubital tunnel syndrome and/or aggravate the symptoms of
same. Id. at 18, 19. Since Petitioner failed a considerably lengthy period of conservative treatment, Dr. Mall
stated that it was reasonable to consider cubital tunnel decompression and possible transposition, depending on
how unstable the nerve is after decompression. Jd. at 19, 20.

At Arbitration, Petitioner testified that he continues to have symptoms of numbness in the two smaller
fingers of each of his hands as well as tingling in his elbows and arms. (T.34, 35).
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CONCLUSIONS

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by

Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

An mjury is accidental within the meaning of the Act if “a workman’s existing physical structure,
whatever it may be, gives way under the stress of his usual labor.” Laclede Steel. Co. v Industrial Commission,
128 N.E.2d 718, 720 (1ll. 1955); General Electric Co. v. Industrial Commission, 433 N.E.2d 671, 672 (Ili.
1982). In a repetitive trauma case, issues of accident and causation are intertwined. Eli-abeth Boettcher v.
Spectrum Property Group and First Merit Venture, 99 L1.C. 0961 (1999). Accidental injury need not be the sole
causative factor, nor even the primary causative factor, as long as it is a causative factor in the resulting
condition of ill-being. Sisbro, Inc. v. Indus. Comm n, 797 N.E.2d 6635, 672-73 (1ll. 2003) (emphasis added). As
in establishing accident, to show causal connection Petitioner need only show that some act or phase of the
employment was a causative factor of the resulting injury. Fierke v. Industrial Commission, 723 N.E.2d 846
(3rd Dist. 2000).

In Edward Hines Precision Components v. Indus. Comm'n, 825 N.E.2d 773 (2nd Dist. 2005) the
Appellate Court expressly stated, “There is no legal requirement that a certain percentage of the workday be
spent on a task in order to support a finding of repetitive trauma.” Jd, at N.E.2d 780. Similarly, the Commission
recently noted in Dorhesca Randell v. St. Alexius Medical Center, 13 LW.C.C. 0135 (2013), a repetitive trauma
claim, a claimant must show that work activities are a cause of his or her condition; the claimant does not have
to establish that the work activities are the sole or primary cause, and there is no requirement that a claimant
must spend a certain amount of time each day on a specific task before a finding of repetitive trauma can be
made. Randell, citing All Steel, Inc. v. Indus, Comm n, 582 N.E.2d 240 (2nd Dist. 1991) and Edward Hines

supra.

The Appellate Court in City of Springfield v. Hlinvis Workers' Comp. Comm'n, 901 N.E.2d 1066 (4th
Dist., 2009) issued a favorable decision in a repetitive trauma case to a claimant whose work was “varied” but
also “repetitive” or “intensive,” in that he used his hands, albeit for different task, for at least five (5) hours out
of an eight (8) hour work day. /d. “While [claimant’s] duties may not have been ‘repetitive’ in a sense that the
same thing was done over and over again as on an assembly line, the Commission finds that his duties required
an intensive use of his hands and arms and his injuries were certainly cumulative.” Id.

In this case, the evidence shows that Petitioner used his hands and arms extensively during the
performance of his job duties for Respondent. Further, the Arbitrator finds the opinions and testimony of Dr.
Mall much more persuasive than those of Dr. Sudekum in this case. The Arbitrator agrees with Dr. Mall’s
opinion that EMG findings alone are not dispositive of whether or not a claimant suffers from carpal tunnel
syndrome. In reaching this conclusion the Arbitrator finds guidance in prior Commission decisions. See Joseph
Phoenix v. State of Illinois/Menard Correctional Center, 13 1W.C.C. 0460 (2013) (Despite negative studies, the
evidence supported the claimant’s assertion that he sustained repetitive trauma to his upper extremities as a
result of his job duties); Colleen Gilger v. LCN Closures, Inc., 12 LW.C.C. 0267 (2012) (Claimant met her
burden of proof regarding accident and causation where both of the claimant's treating physicians and one of
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employer’s two examining physicians opined that the claimant suffered from carpal tunnel syndrome despite a
negative EMG study where there were positive clinical findings.)

Here, the clinical evidence obtained by Petitioner’s treating physicians and by Respondent’s examiner,
Dr. Sudekum, showed positive findings on clinical examination demonstrating bilateral cubital tunnel
syndrome.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has met his
burden of establishing that he sustained accidental injuries which arose out of and in the course of his
employment with Respondent and that his current condition(s) of ill-being are causally related to the
employment.

Issue (D): What was the date of the accident?
Issue (E): Was timely notice of the accident given to Respondent?

As the law demonstrates, the method for determining the manifestation date for repetitive injuries is
flexible and liberally construed depending upon the facts of the case.

Although Petitioner suffered from elbow complaints prior to August 8, 2011, he was diagnosed with
tennis elbow rather than cubital tunnel syndrome. (T.35-37, 42, 43, 54). He further testified that there was no
connection made between his complaints and his employment at that time. (T.37, 42). He testificd that his job
duties were not even discussed with the physician at Parkcrest Orthopedics during the one and only visit in
2009. (T.42, 47). Petitioner also testified that the anti-inflammatory medication prescribed by the Parkcrest
physician made his tennis elbow symptoms “go away.” (T.57). He stated that he did not have any significant
elbow concerns until about the time that he saw Dr. Paletta and complained of recurrent symptoms. (T.57).
Petitioner testified that August 8, 2011, was the first date that he was certain that he suffered from a work-
related condition. (T.37). The Arbitrator therefore finds that August 8, 2011, is the appropriate manifestation
date for Petitioner’s condition and proper notice was given as required by the Act,.

Issue (J): Were the medical services that werc provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
Issue (K): Is Petitioner entitled to any prospective medical care?

The Arbitrator finds that all of the medical care rendered to Petitioner has been reasonable, necessary,
and sought in the quest to relieve and/or cure the effects of Petitioner’s work injuries. Respondent is therefore
ordered to pay the medical expenses contained in Petitioner’s group exhibit and shall have credit for any
amounts paid through its group carrier. Respondent shall indemnify and hold Petitioner harmless from any
claims from these medical providers arising out of the expenses for which it claims credit.

The Arbitrator finds that Petitioner has not reached maximum medical improvement. Petitioner
continues to have complaints and he has not received all the care recommended by his physician, Dr. Mall.
Respondent is therefore ordered to authorize and pay for any further care which may be necessary to alleviate
Petitioner of his work-related condition under the recommendation of Dr. Mall.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) ]:l Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund ($8(g))
COUNTY OF Williamson ) |:| Reverse |_—_| Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
I:I Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Matthew Mason,

Petitioner,
VS. NO: 10 WC 31403
State of Iltinois /

Pinckneyville Correctional Center, E 7 I W C C @ 6 3 0

Respondent,
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causation, notice,
temporary total diability, medical, and permanent partial disability, and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 15, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

0CT 10 2007
DATED:

010317
ClIDirlc
049

L. Elizabeth Coppoletti



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MASON, MATTHEW Case# 10WC031403

Employee/Petitioner

SOIPINCKNEYVILLE CORR CTR _‘g_ 7 T W C C @ 6 3 0

Employer/Respondent

On 1/15/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC 0502 STATE EMPLOYEES RETIREMENT
6 EXECUTIVE DR 2101 § VETERANS PARKWAY

SUITE3 PO BOX 19255

FAIRVIEW HTS, IL 62208 SPRINGFIELD, IL 62794-9255

0558 ASSISTANT ATTORNEY GENERAL
KENTON OWENS

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

1350 CENTRAL MANAGEMENT SYSTEMS CERTIFIED as & true and comect co

PO BOX 19208 pursuant to 820 ILCS 306114
SPRINGFIELD, IL. 62794-9208

JAN 15 2016
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STATE OF ILLINOIS ) |_—_| Injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) [_] second Injury Fund (§8(e)18)
None of the abave

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Matthew Mason Case # 10 WC 31403
Employee/Petitioner
. Consolidated cases: N/A
State of lllinois/Pinckneyville Corr. Ctr.
Employet/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Herrin, on April 9, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

What was the date of the accident?

El Was timely notice of the accident given to Respondent?

IZI Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's eamnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

|Z Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
O 1PD "] Maintenance X TTD
What is the nature and extent of the injury?
. |:| Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?

D Other

SrEmOTmMEOOW

7~

czZZF

1CAvbDec 2/16 100 W. Randolph Street #8-200 Chicago, 1L 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.bwee.il.gov
Downstate offices: Collinsvifle 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS
On August 11, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamed $55,729.00; the average weekly wage was $1,071.71.
On the date of accident, Petitioner was 44 years of age, married with 0 dependent child(ren).

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $5,409.69 for TTD, $0 for TPD, $0 for maintenance, and one week of
service connected disability, for a total credit of $all paid.

Respondent is entitled to a credit of $any benefits paid through group under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services of $28,073.66, as set forth in Petitioner’s
exhibit 1, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $714.47/week for 8 5/7 weeks,
commencing 10/28/10 through 12/26/10, as provided in Section 8(b) of the Act. Respondent shall be given a
credit of $5,409.69 for temporary total disability benefits that have been paid and for one week of service
connected disability which has been paid.

Respondent shall be given credit for medical benefits previously paid or paid through its group carrier, and
Respondent shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in § 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $643.03/week for 51.25 weeks,
because the injuries sustained caused the 12.5% loss of the right hand (25.625 weeks) and the 12.5% loss
of the left hand (25.625 weeks), as provided in § 8(e) of the Act.

SEE ATTACHED MEMORANDUM REGARDING TTD CREDIT

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

o4
113116

Michael K. Nowak, Arbitrator Date

ICArbDee p. 2
Page 2 of 10

JAN 15 2016
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FINDINGS OF FACT

At the time his injuries manifested, Petitioner was a 44-year-old right-hand dominant Correctional
Officer (CO) for Respondent at Pinckneyville Correctional Center. Petitioner began working for Respondent on
July 20, 1998, as a Correctional Officer, and testified that his job title has not changed since 1998. (T.20).
Petitioner testified that he does not suffer from gout, hypothyroidism or rheumatoid arthritis. Petitioner
stipulated that his claim is for his bilateral hands only. (T.83, 84).

Petitioner testified that of his 17 years as a Pinckneyville Correctional Officer, he has spent
approximately 50% of his time as an R5 segregation officer and about 50% of his time as a wing officer.
Petitioner teslified that he was occasionally assigned to other posts, but the time spent at those posts was
miniscule. Petitioner testified that Respondent’s job roster was inaccurate, as he did not always work where he
was assigned.

Petitioner explained that segregation is where trouble making inmates are placed in isolation. (T.23). The
inmates in segregation have to be restrained any time they come out of their cell, and all deliveries such as food,
mail and laundry have to be made through a chuckhole. In order to restrain an inmate, Petitioner has to cuff the
inmate through the chuckhole and deadlock the cuffs. He testified that inmates at times resist being cuffed and
have to be restrained using force. Petitioner described a chuckhole as a drop down slot in front of the cell door,
which is opened by a Folger Adams key, and stated that the locks on these mechanisms stick due to rust and
grime. He also testified that inmates throw feces and spoiled milk out on the chuckholes. He indicated that with
some of the chuckholes “you got to yank on™ them to get them open. (T.24) In order to close them he would
have to slam them on occasion. (T.25) Petitioner testified that force and heavy grip were required to operate the
chuckholes, and that on the majority of occasions he has to use both of his hands to open them. (T.26). He
estimated that he has opened thousands of chuckholes over the course of his career with Respondent. (T.28-29).

Petitioner testified that the doors in RS segregation are made of steel and have a rubber strip on the
bottom of the door to stop the inmates from “fishing” or passing things underneath the doors from cell to cell.
(T.28). Petitioner testified that this makes the doors more difficult to open, and that he has to use force to pull
them open. Petitioner testified that he performs bar rapping on the bars of the segregation showers, which
causes vibration.

Petitioner performs shakedowns, which requires him to search through everything in the cell to search
for contraband. He testified that he picks up property boxes, lifts mattresses, and searches TV’s and radios to
look for weapons, cell made alcohol, and anything else that the inmates should not have. Petitioner also
performs wing checks every 30-minutes. He testified that he walks down the wing, grabs the handle, and rattles
the door to make sure that inmates have not jammed a lock and that the door is closed. Petitioner testified that
he uses force in doing so. (T.33). He testified that there are 53 to 56 cells on a wing, and estimated that he was
responsible for two wings for approximately 20% of his time as a Correctional Officer. Petitioner testified that
he has pulied on thousands of cell doors and turned thousands of keys over the course of his career with
Respondent.

Petitioner also testified that his job duties increase when the facility is on lockdown. (T.35). He testified
that during a lockdown, all of the inmates are kept in their cells, and Correctiona! Officers have to do

Page 3 of 10



M. Mason v. SOI/PINCKNEY VILLE CC 1 WC 31403 E. 7 I 1#5; C C @ 6 3 0

everything. This includes cleaning, taking out trash, feeding meals, and passing ice. General population
inmates have to be serviced through chuckholes during lockdown as though they were in segregation. Petitioner
estimated that Respondent’s facility was on lockdown for approximately 20% to 25% of its operational time in
the years of 2009 to 2010. Petitioner testified that he worked approximately 2 to 3 overtime shifis a month
during this period.

The record contains an extensive amount of evidence regarding Petitioner’s job duties. Respondent
offered into evidence a CorVel Job Site Analysis procured at its request. (PX 5) Respondent also offered DVDs
produced at Respondent’s direction which depict the job duties of a CO. (PX 7, 8) In addition, Respondent
offered a demands of the job statement pertaining to a Pinckneyville Correctional Officer. {PX15) Petitioner’s
Work History Timeline/Job Description was also admitted into evidence. (PX9)

Petitioner testified that he reviewed Respondent’s DVDs, and stated that they did not accurately depict
the duties of a Pinckneyville Correctional Officer because they were vague as to what was required of
Correctional Officers at Pinckneyville Correctional Center. He testified that there was nothing in the videos
about segregation or lockdown, and stated that they did not depict the pace at which he worked.

Respondent’s “Demands of the Job” form indicates that Petitioner lifts between ! to 10 pounds up to 2
hours per day, lifts between 11 to 20 pounds up to 2 hours per day, lifts between 21 to 30 pounds up to 2 hours
per day, lifis between 31 to 40 pounds up to 2 hours per day, and lifts between 41 to 50 pounds up to 2 hours per
day. (RX1). It also indicated that Petitioner uses his hands for gross manipulation such as grasping, twisting and
handling, for up to 2 hours per day, and that Petitioner never used his hands for fine manipulation such as typing
and good finger dexterity. /d. Petitioner also reviewed Respondent’s “Demands of the Job” form and testified
that its estimate for both gross and fine manipulation were incorrect. (T.89). Respondent’s “Demands of the
Job” form conflicts with the independent CorVel analyses performed at Respondent’s request.

Both of the CorVel Job Site Analyses categorize the strength demands of Petitioner’s job as “Medium”
which is defined as “lifting 50 pounds maximum with frequent lifting and/or carrying up to 25 pounds. (RX5).
“Frequent” is defined as 2.5 to 5.5 hours per day, 34% to 66% of a day, or 33 to 200 repetitions per day. /d.
Correctional Officers also engage in “frequent” wrist turning and “frequent” finger manipulation. Jd. The wrist
turning was associated with the opening of doors and chuckholes up to 150 times per shift in the housing unit.
1d. More keys would be turned during lockdown. /d. The CorVel Job Site Analyses indicate that 70% of the key
turning is done by wing officers. Jd The hand-and-arm usage evaluations in the Analyses quantify a
substantially greater amount of activity than what is indicated in Respondent’s “Demands of the Job” form.

The Arbitrator notes that the Job Site Analysis and videos do not accurately depict keying and un-keying
doors for moving of inmates through the housing units, in passes runs, handling transfer boxes, writs, medical
furloughs, medical or furlough bags. Likewise, they do not depict keying out passes for clothing, barber shop,
and commissary, or weapons and tactical training.

During the hearing Respondent called Major Jason Thompson, who served at Pinckneyville Correctional
Center from July of 1998 until March of 2013. He testified that he believed Petitioner’s estimate of turning keys
400 times on a shift was high, but possible on a very busy day. He testified that the keys themselves were what
gave Correctional Officers the most trouble at Respondent’s facility, but he testified that he believed the

Page 4 of 10



: L |
M. Mason v. SOI/PINCKNEYVILLE CC 10 WC 31403 1 7 I LEJ C C 0 6 3 0

majority of the keys and locks at Pinckneyville were in good working order. He also testified that minimal force
was required to open a general population cell door.

Petitioner testified that during the course of performing his job duties, he began developing symptoms of
numbness, tingling and paresthesia in his arms and hands. Petitioner saw Dr. Brown on August 11, 2010. (PX3,
8/11/10). Dr. Brown took thc history of Petitioner’s complaints and his job duties and physically examined
Petitioner, which revealed findings consistent with bilateral carpal tunnel syndrome. Jd. EMG studies performed
the same day revealed evidence of severe right carpal tunnel syndrome, moderate left carpal tunnel syndrome,
and mild ulnar neuropathy which was not demonstrable during physical examination. (PX3, 8/11/10; PX4). Dr.
Brown recommended conservative care through splinting and non-steroidal anti-inflammatory medication.
(PX3, 8/11/10). Petitioner testified that this was the first day he underwent any sort of diagnostic testing,
required any treatment, or received a diagnosis for his condition. (T.43, 45-47). After he received a diagnosis,
Petitioner notified Respondent of his condition on August 16, 2010. (T.45, 46; PX8).

When Petitioner returned to Dr. Brown on September 15, 2010, Petitioner continued to demonstrate
clinical evidence of bilateral carpal tunnel syndrome, but no evidence of ulnar neuropathy. (PX3, 9/15/10).
Since Petitioner’s electro-diagnostic studies were positive for significant bilateral carpal tunnel syndrome, right
greater than left, Dr. Brown recommended bilateral carpa! tunnel releases. /d. He made no treatment
recommendations for the left ulnar nerve. /d.

On October 28, 2010, Dr. Brown performed a right carpal tunnel release and noted in his intraoperative
findings that Petitioner’s median nerve had flattened appearance within the carpal tunnel. (PX35, 10/28/10). The
same procedure was performed on Petitioner’s left side on November 12, 2010, with similar intraoperative
findings. (PXS5, 11/12/10). Petitioner improved following surgery and therapy and was released to full duty work
on December 27, 2010. (PX3, 12/1/10; PX6).

Petitioner testified that his condition improved following surgery. Despite the improvement from
surgery, Petitioner continues to have some numbness and tingling in his hands and has experienced a loss in grip
strength. Petitioner notices his strength deficit while turning keys, pulling on door handles and shooting his bow.
Petitioner takes over-the-counter Tylenol for his symptoms.

Respondent obtained a records review performed by Dr. James Williams. (RX14) Dr. Williams agreed
that Petitioner suffered from bilateral carpal tunnel syndrome and left cubital tunnel syndrome and agreed that
Petitioner's course of treatment was reasonable for his condition. Id at 13, 14, 29. He did not, however, believe
that Petitioner’s job duties as a Correctional Officer at Pinckneyville Correctional were a factor in the
development or aggravation of his bilateral carpal tunnel syndrome or left cubital tunnel syndrome. /d. at 16, 17.
He testified that his opinion was based on his understanding that Petitioner’s job duties did not require
significant force, repetition or vibration, according to Respondent’s job analysis reports, DVDs and job
descriptions. Id. at 14-16, 18. He testified that he believed that Petitioner’s hypertension, increased body mass
index, hunting hobby and yard mowing were risk factors for his conditions. Id. at 15, He did not believe that key
turning once every 60 seconds was a factor because he believed there was sufficient rest between turns. Jd. at 18,
19. He did not know if Petitioner ever worked in Pinckneyville’s segregation unit. /d. at 31. He acknowledged
that working in the segregation unit involves more intensive use of the upper extremities and more turning of
Folger Adams keys. /d. at 31, 32,

Page 5 of 10



M. Mason V. SOI/PINCKNEYVILLE CC 10 WC 31403 i 7 I W C C @ 6 3 0

Dr. Brown also testified by way of deposition. (PX7). Dr. Brown testified that he is a board certified
hand specialist whose practice is dedicated to care of the upper extremity. Jd. at 4-6. Dr. Brown testified that he
reviewed Dr. Williams® records review and testimony, Respondent’s CorVel job site analyses (JSAs) and DVD,
Respondent’s key usage study, and multiple post descriptions for job assignments at Pinckneyville Correctional
Center. Id. at 16, 17. In addition, Petitioner provided a hand-written work history timeline and job description.
/d. at 17. Based on the information that he received, Petitioner’s job description, and his history of performing
the described duties for over a decade, he believed that Petitioner’s job duties were an aggravating factor in
Petitioner’s condition and need for treatment. /d. at 21, 44.

Dr. Brown acknowledged that Petitioner has a history of hypertension or high blood pressure. Jd. at 21,
22, He testified, however, that recent studies have shown that there is not a strong association between
hypertension and carpal tunnel syndrome; and in one prospective controlled study published in the Journal of
Hand Surgery, high blood pressure was not even on the list as an important risk factor. /d, at 21, 22. He further
testified that Petitioner was not obese, but was a muscular individual for whom a BMI calculation would not be
an accurate assessment. fd. at 22, 23. Dr. Brown did not consider Petitioner’s hobbies of hunting or yard
mowing to be risk factors given that they were done on a seasonal and/or occasional basis. /d, at 23. He
specifically disagreed with Dr. Williams’ opinion on this subject. /d. at 42, 43. He stated:

. . . My understanding is those activities are done on a seasonal basis, only
occasional. And I think if you're going to make an argument that occasional
mowing, occasional hunting and yard work could be a factor in the cause of carpal
tunnel syndrome, I don’t see how you could then exclude 12 years of exposure to
forcefully keying these doors several hundred times a day and pushing and pulling
on these cell doors hundreds of times a day as not being a factor. Id. at 42, 43.

Although Petitioner’s EMG studies were positive for left cubital tunnel syndrome, Dr. Brown testified
that since Petitioner’s clinical presentation for cubital tunnel syndrome was not significant, he did not
recommend any additional treatment for same. /d. at 25. Dr. Brown testified that concept of latency, or a period
of time between the accumulation of pathology and the manifestation of symptomatology, applied to conditions
such as carpal and cubital tunnel syndrome. Jd. at 37-39. He also testified that the threshold, or point at which
symptoms manifest, is different for each individual. Jd. at 39, 40. Despite disagreeing on causal connection, Dr.
Brown testified that he and Dr. Williams agreed on certain points, such as Petitioner’s diagnosis, Petitioner’s
course of care, and the superiority of electrodiagnostic studies done by a neurologist versus a NeuroMetrix test;
they disagreed on what activities were contributory factors in the development of Petitioner’s condition. Id. at
41, 42,

Dr. Brown testified that Respondent’s JSAs note that 70 percent of hand keying is performed by wing
officers, that officers are often responsible for two wings, that the strength demands involved frequent lifting,
defined as up to 66% of the day, with carrying, that officers engage in frequent wrist tuming related to opening
doors and chuckholes (estimated as up to 150 keys turned per day shift), and that more keys are turned during
lockdown, which occurred during approximately 25% of the facilities operational time in 2010. Jd. at 31-33.

Dr. Brown also noted that the key estimation study, which indicated that the average amount of keying
done by each correctional officers is about 220 times per day, established that officers perform frequent key
turning. Id. at 34, 35. Dr. Brown pointed out that in Respondent’s DVDs, the amount of rest shown between
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key turns was approximately 3 seconds, or the amount of time it took to walk from one cell to the next. /d. at 36.
He noted that this was a significantly shorter interval period than what Dr. Williams believed it to be, and that
this 3 second period was not a sufficient rest interval. /d. at 36, 37. He therefore believed that the keying done
by Petitioner was an aggravating factor in the development of his condition. /d. at 37. Dr. Brown testified that
outside of that particular detail, the DVDs were not helpful, as more talking was done than demonstrating, /d. at
36. Dr. Brown was aware that a control pod officer was on hand to open gallery doors for mass movements. Id.
at 69. Dr. Brown testified that all of this information, although not quantitatively identical, corroborated the
information provided to him by Petitioner and reinforced his opinion on causal connection. /d. at 35, 65.

CONCLUSIONS

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

An injury is accidental within the meaning of the Act if “a workman’s existing physical structure,
whatever it may be, gives way under the stress of his usual labor.” Laclede Steel. Co. v. Industrial Commission,
128 N.E.2d 718, 720 (ill. 1955); General Electric Co. v. Industrial Commission, 433 N.E.2d 671, 672 (1l
1982). In a repetitive trauma case, issues of accident and causation are intertwined. Elizabeth Boeticher v.
Spectrum Property Group and First Merit Venture, 99 1.1.C. 0961 (1999). Accidental injury need not be the sole
causative factor, nor even the primary causative factor, as long as it is a causative factor in the resulting
condition of ill-being. Sisbro, Inc. v. Indus. Comm'n, 797 N.E.2d 665, 672-73 (Ill. 2003) (emphasis added). As
in establishing accident, to show causal connection Petitioner need only show that some act or phase of the
employment was a causative factor of the resulting injury. Fierke v. Industrial Commission, 723 N.E.2d 846
(3rd Dist. 2000).

In Edward Hines Precision Components v. Indus. Comm’n, 825 N.E.2d 773, (2nd Dist. 2005). the Court
expressly stated, “There is no legal requirement that a certain percentage of the workday be spent on a task in
order to support a finding of repetitive trauma.” /d. at N.E.2d 780. Similarly, the Commission recently noted in
Dorhesca Randell v. St. Alexius Medical Center, 13 LW.C.C. 0135 (2013), a repetitive trauma claim, a claimant
must show that work activities are a cause of his or her condition; the claimant does not have to establish that
the work activities are the sole or primary cause, and there is no requirement that a claimant must spend a
certain amount of time each day on a specific task before a finding of repetitive trauma can be made. Randell
citing All Steel, Inc. v. Indus. Comm'n, 582 N.E.2d 240 (2nd Dist. 1991) and Edward Hines supra.

The Appellate Court in City of Springfield v. llinois Workers’ Comp. Comm’n, 901 N.E.2d 1066 (4th
Dist., 2009) issued a favorable decision in a repetitive trauma case to a claimant whose work was “yaried” but
also “repetitive” or “intensive” in that he used his hands, albeit for different task, for at least five (5) hours out
of an eight (8) hour work day. Id. “While [claimant’s] duties may not have been ‘repetitive’ in a sense that the
same thing was done over and over again as on an assembly line, the Commission finds that his duties required
an intensive use of his hands and arms and his injuries were certainly cumulative.” Id.

Petitioner testified that opening Respondent's heavy steel cell doors and chuckholes, performing wing
checks, performing shakedowns, and restraining resistant inmates ail required the forceful use of his hands and
arms. Dr. Brown testified that these are occupational activities that would cause and/or contribute to the
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development of carpal tunnel syndrome. The Arbitrator finds that the causation opinion of Dr. Brown is more
persuasive than the opinion of Dr. Williams. Dr. Brown had a more thorough understanding of Petitioner's
working conditions. Dr. Brown also logically reasoned that if Petitioner’s occasional hobbies were a
contributing factor, then his employment which involved full-time exposure to the same stressors would also be
a contributing factor. The Arbitrator is persuaded by Dr. Brown’s credible opinion. In this case, the evidence
shows that Petitioner used his hands and arms extensively during the performance of his job duties for
Respondent.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has met his
burden of establishing that he sustained accidental injuries which arose out of and in the course of his
employment with Respondent and that his current condition(s) of ill-being are causally related to the
employment.

Issue (D): What was the date of the accident?
Issue (E): Was timely notice of the accident given to Respondent?

The Workers' Compensation Act is a humane law of a remedial nature that should be liberally construed
to achieve its purpose. Hagene v. Derek Polling Const., 388 1. App. 3d 380, 902 N.E.2d 1269 (2009). Hence,
the Supreme Court has established a flexible but fair standard for determining manifestation dates. Durand v.
Industrial Commission, 224 T11.2d 53, 862 N.E.2d 918 (lll. 2007). Although the date on which the employee
becomes aware that he has a condition related to work was the first method for determining a manifestation
date, it is not the only permissible means for alleging or proving manifestation. The manifestation date can be
set as: (a) the date the employee actually became aware of the physical condition and its relation to work
through medical consulitation; (b) the date the employee requires medical treatment; (c) the date on which the
employee can no longer perform work activities; or (d) when a reasonable person would have plainly recognized
the injury and its relation to work. Durand v. Industrial Commission, 224 111.2d 53, 862 N.E.2d 918 (l11. 2007),
see also Peoria County Belwood Nursing Home v. Industrial Commission, 115 111.2d 524, 505 N.E.2d 1026 (Il
1987); Oscar Mayer & Co. v. Industrial Commission, 176 11.App.3d 607, 531 N.E.2d 174 (3"' Dist. 1988);
Three “D" Discount Store v. Industrial Commission, 198 1ll.App.3d 43, 556 N.E.2d 261 (4" Dist. 1989).

Although a claimant is aware of symptoms and carries a suspicion that these are work-related, the
Supreme Court has stated, “The ‘fact of injury’ is not synonymous with the ‘fact of discovery’” Durand, N.E.2d
at 927. Claimants are not charged with filing a claim as soon as they believe they may have a work-related
condition, nor are they penalized for failing to realize a condition is work-related when the employer feels that
he or she should have. The Supreme Court stated that to rely solely on a claimant’s testimony concerning
symptoms, without accurate knowledge of the cause of those symptoms, would essentially be asking them to
“rely on ‘expert’ medical testimony from a layperson.” Id. at 929. The Court also recognized that claimants
would have had difficulty proving injury with a sketchy and equivocal understanding of same. /d. at 930. The
standard that “the ‘fact of injury’ is not synonymous with the ‘fact of discovery’” has since become a safety
measure employed by all Courts to ensure that the employers do “penalize an employee who diligently worked
through” his or her symptoms. Durand v. Indus, Comm 'n, 862 N.E.2d at 927, 930. In Durand, the claimant was
not sure her pain was from carpal tunnel syndrome, but “she believed it was work-related” in 1997, some 3
years before her injuries manifested in 2000. Durand v. Indus. Comm’n, 862 N.E.2d at 929-30.
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In Three “D"” Discount, the Court held the manifestation date of claimant’s injury was the date
“petitioner first learned that his condition of ill-being was work related.” (/d., 556 N.E.2d at 265) The Court
went on to caution ‘‘{a]lthough our finding that the injury in this case ‘manifested itself’ on July 10, rather than
August 10, does not affect the Commission's ruling in petitioner's favor, we emphasize that the peculiar facts of
each case must be closely analyzed in repetitive-trauma cases to be fair to the faithful employee and his
employer as well as to the employer's compensation insurance carrier.” (/d.)

In Linda Peters v. Village of Caseyville, the Commission gave significant weight to the date on which
the claimant possessed a “confirmed diagnosis” of her condition in setting the manifestation date. Linda Peters
v. Village of Caseyville, 14 . W.C.C. 0796 (2014). The Commission stated:

The Commission finds that the manifestation date of Petitioner's right carpal
tunnel syndrome was March 1, 2012, Although the parties had stipulated to an
accident date of September 1, 2010, we find that it is within our discretion to
change the accident date to conform-to the evidence. See Beal v. Town of Normal,
10 IWCC 380 (2010). The medical records are clear that the first mention of any
correlation between Petitioner's right carpal tunnel syndrome and her work duties
is the March 1, 2012, office note of Dr. Mirly. Although Petitioner's report of
injury on March 2, 2012, indicates a date of accident of “Sept 2011,” we find that
this is not an appropriate manifestation date in this case because Petitioner did not
have a confirmed diagnosis at that time. Based on our determination of the date of

accident, we find that Petitioner provided timely notice of her accidental injuries.
Id.

In the case at bar, Petitioner testified that August 11, 2010, was the first day he underwent any sort of
diagnostic testing, required any treatment, or received a diagnosis for his condition. After he received a
diagnosis and knew his condition was related to his employment, Petitioner notified Respondent of his condition
on August 16, 2010. (PX8)., well within the 45-day period allotted by the Act.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds that August 1, 2010, is
an appropriate manifestation date under the Act. Petitioner has met his burden of establishing his date of
accident and further has provided proper notice as required by the Act.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Respondent’s records reviewer, Dr. Williams, agreed with Petitioner’s diagnosis and also agreed that
Petitioner’s course of care was reasonable. Respondent shall pay reasonable and necessary medical services of
$28,073.66, as set forth in Petitioner’s exhibit 1, as provided in Sections 8(a) and 8.2 of the Act. Respondent
shall be given credit for medical benefits previously paid or paid through its group carrier, and Respondent shall
hold Petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in § 8(j) of the Act.

Issue (K): What temporary benefits are in dispute?

Petitioner was taken off work by Dr. Brown on the date of his surgery, October 28, 2010, and was
returned to full-duty work on December 27, 2010. (PX3, 12/1/10; PXS5). Therefore, Petitioner was temporarily
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and totally disabled for a period of 8 5/7 weeks. Petitioner’s TTD rate is $714.47. The pa
Respondent paid §5,409.69 in temporary total disability compensation, and further that Respondent is entitled to
credit for payment of one week of service connected disability.

Respondent shall pay Petitioner temporary total disability benefits of $714.47/week for 8 5/7 weeks,
commencing 10/28/10 through 12/26/10, as provided in Section 8(b) of the Act. Respondent shall be given a
credit of $5,409.69 for temporary total disability benefits that have been paid and for one week of service
connected disability which has been paid.

Issue (1): What is the nature and extent of the injury?

As a result of his job duties, Petitioner developed severe right carpal tunnel syndrome and moderate lefi
carpal tunnel syndrome, which required bilateral median nerve/carpal tunnel releases. Petitioner credibly
testified that despite the improvement from surgery, he continues to have some numbness and tingling in his
hands and has experienced a loss in grip strength. Petitioner notices his strength deficit while turning keys,
pulling on door handles and shooting his bow. Petitioner takes over-the-counter Tylenol for his symptoms.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner sustained
serious and permanent injuries that resulted in the 12.5% loss of his right hand, and the 12.5% loss of his left
hand. Respondent’s request for credit is inapplicable as there has been no prior award for either of Petitioner’s
hands.
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Page 1
STATE OF ILLINOIS ) & Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes I:l Rate Adjustment Fund (§8(g))
COUNTY OF LASALLE ) [ ] Reverse [ Second Injury Fund (§8(e)18)
[ ] prD/Fatal denied
|:| Madify IE None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Maria Crugz,
Petitioner,
VS. NO: 11WC 13240

e 171WCC0631

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary total
disability, nature and extent, medical expenses and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 1, 2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

paTED:  OCT 10 200 IR ;

0100317 L. Elizabeth Coppoletti
LEC/jrc

043 ( { ,/ % /M

Charles(/DeYriendt

G Lz~

shua D. Luskin




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CRUZ, MARIA Case# 11WC013240
Employee/Petitioner 11WCD15403

MONTEREY MUSHROOM I7IWCC0B31

Employer/Respondent

On 2/1/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.62% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1087 SCHWEICKERT & GANASSIN
SCOTT J GANASSIN

2101 MARQUETTE RD

PERU, IL 61354

1120 BRADY CONNOLLY & MASUDA PC
PETER STAVROPOULOS

10 S LASALLE ST SUITE 900

CHICAGO, IL 60502
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LI AR S ) T injured Workers’ Benefit Fund (§4(d))
)SS. [ ] rate Adjustment Fund (§8(g))
COUNTY OF LASALLE ) [ second Injury Fund (§8(e)18)
‘z None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Maria Cruz Case # 11 WC 13240
Employee/Petitioner
V. Consolidated cases: 11 WC 15403
Monterey Mushroom
Employer/Respondent

An Application for Adjustment of Claim was filed in this malter, and a Netice of Hearing was mailed to each
party. The matter was heard by the Honorable Christine M. Ory, Arbitrator of the Commission, in the city
of Ottawa on June 24, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Discases Act?
|:| Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?
D Was timely notice of the accident given to Respondent?
X Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
I:l What was Petitioner's age at the time of the accident?
D What was Petitioner’s marital status at the time of the accident?
X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
X What temporary benefits are in dispute?
C]TPD ] Maintenance XTID
X What is the nature and extent of the injury?
. X Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?
X Other Loss of Trade

~rmQmmuOw

QzZgr n~

TCArbDec 210 100 W, Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwcc.il gov
Downstate offices: Coltinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084

FINDINGS
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On November 8, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being és causally related to the accident.

In the year preceding the injury, Petitioner earned $23,829.52; the average weekly wage was $458.26.
On the date of accident, Petitioner was 43 years of age married with 4 dependent children.

Petitioner /as received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

To date, Respondent has paid $9,711.43 in TTD and/or for maintenance benefits, and is entitled to a credit for
any and all amounts paid.

Respondent shall be given a credit of $9,711.43 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $9,711.43.

Respondent is entitled to any credit of payment made by the group insurance under Section 8(j) of the Act.

ORDER

Medical Benefits
Respondent shall pay the bills totaling $94,771.42, subject to the fee schedule and pursuant to §8 and §8.2
of the Act and subject to credit for any payments made by respondent directly or pursuant to §8 j of the Act.

Temporary total disability
Petitioner is entitled to temporary total disability from February 8, 2011 through April 14, 2014, which is

166 weeks at $330.00 per week.

Permanent Partial disability
Petitioner is entitled to 106 weeks @ $330.00 per week as petitioner’s permanent disability has resulted in
20% loss of use of person as a whole plus six weeks for specific loss due to the vertebrae fracture.,

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and
a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Chudding /%% 2/ /201

Signature of Arbitrator
ICArbDec p. 2

FEB 1 - 2017 2
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Maria Cruz,
Petitioner,
No. 11 WC 13240
(Companion 11 WC 15403)

Vs,
Monterey Mushrooms
Respondent.

L i i

ADDENDUM TO ARBITRATOR’S DECISION

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
This matter proceeded to hearing in Ottawa on June 24, 2016. The parties stipulated
petitioner sustained accidental injuries from an accident that arose out of and in the course of her
employment with respondent on November 8, 2010, that petitioner’s earnings in the year pre-
dating the accident was $22,829.52 and her average weekiy wage was $458.28.

At issue in this hearing is as follows:
1. Whether petitioner’s current condition of ill-being is causally connected to the claimed
injury.
Whether respondent is liable for the unpaid medical bills.
Whether Petitioner is entitled to additional temporary total disability.
Whether petitioner is entitled to penalties and attorneys’ fees.
What is the nature and extent of petitioner’s injury/loss of tradc?

VESCES

FINDING OF FACTS

The Petitioner does not speak English; her native language is Spanish. She testified with
the assistance of Miguel Arteaga, a certified interpreter, qualified to translate Spanish to English
and English to Spanish. After being duly qualified and accepted by both parties, Mr. Arteaga
served as an interpreter for the Petitioner.

Petitioner testified she graduated from high school in Mexico. This is her highest level of
education. Petitioner began working in 2002 for Harper Wyman, a manufacturer of small parts
for burners for stoves. She worked for Harper Wyman for two years. Thereafter, she began
working for respondent.

From 2004 to her dale of accidents, petitioner was a picker and packer for respondent. As
a picker she used a lug that contained four baskets. Each basket stood approximately ten inches
high and weighed four to five pounds each. As a picker, petitioner climbed the beds of mushrooms
using a ladder to climb. In order to reach the highest bed, petitioner had to stand six feet off the
ground. Petitioner cut the mushrooms with one hand, while holding the mushrooms in another,
all while balancing on the edge of the beds. After the baskets were filled, the picker carries the
lugs down the side of the beds to the carrier. Petitioner testified the lugs weighed 20 to 25 pounds
and the bags weighed up to 30 pounds. Petitioner was paid by the number of mushrooms picked.

On July 30, 2009, petitioner was working on the lower bed; as she was crouching and
turning to pick up the lug she hurt her back. The lug was full; which meant it weighed 20 to 30
pounds. Prior to July 30, 2009, petitioner had minor injuries to her back and other parts of her
body, but she recovered from them. She immediately reported the injury to her supervisor. Co-
worker Humberto was called to translate as he was bilingual.
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Four days after the occurrence she went to Illinois Valley Community Hospital (hereinafter
“IVCH?”) as she had days off after the occurrence. Humberto took her to the hospital. Petitioner
followed up with IVCH for treatment, but continued to work in pain. She was released to full duty
as of October 30, 2009. She continued to have small aches.

She worked until November 8, 2010 when she sustained another injury. Petitioner was
five to six feet off the ground, when her foot slipped off the ledge and she fell to the ground landing
on her buttocks and right shoulder. Petitioner remembers passing out and falling backwards
several times. She had to be helped up by her coworkers and went to the office. She was taken to
the hospital. Petitioner again reported the accident to Humberto.

After her fall petitioner felt like something was broke in her back. She had a lot of pain in
her right shoulder. She was again taken to IVCH for treatment. She was only given some
medication and was sent to rest for a few days. She returned to IVCH on December 6, 2010 and
was placed on work restrictions. On December 29, 2010 a scan revealed petitioner had a fractured
coccyx. She had additional X-rays and tests on January 7, 2011. On January 28, 2011 she was
seen at IVCH and was placed on work restrictions.

She remained on light duty until February 8, 2011, when she saw her own doctor, Dr.
Perales, who kept her completely off work. She followed up with Dr. Perales for several visits.
On March 9, 2011 she had an MRI at IVCH.

Dr. Perales referred petitioner to Dr. Kloc for pain management. Dr. Perales also referred
petitioner to Dr. DePhillips; whom she saw on May 2, 2011. On May 23, 2011, Dr. DePhillips
recommended petitioner undergo a discogram which was performed on July 7, 2011 along with a
CT scan.

Petitioner saw Dr. Bemstein on a couple of occasions at the request of respondent. She
was also seen by Dr. Bergandi at the request of Dr. DePhillips. Dr. Bergandi recommended the
injections performed by Dr. Kloc at IVCH. Petitioner had another MRI in February, 2012.
Petitioner discussed surgery with Dr. DePhillips on March 27, 2012. Dr. DePhillips prescribed
pain medication, and also medication for depression. She was not depressed before the accident.
During this period of time, she was kept off work by Dr. DePhillips. She did not come out of her
house or even her room.

At the request of her own attorney, petitioner saw Dr. Delheimer on August 29, 2012, She
continued to follow up with Dr. DePhillips a few times in 2012 and 2013, until he left the area.
Dr. DePhillips then referred petitioner to Dr. Kube, whom she saw on J uly 23, 2013, She gave the
same history of the accident to Dr. Kube. Dr. Kube recommended additional injections before
surgery. Petitioner received two injections which only brought a week of relief, Dr. Kube requested
an EMG that was done on September 11, 2013.

Thereafter Dr. Kube recommended and performed surgery on December 9, 2013. She
received physical therapy from December 24, 2013 through April, 2014 at City Center Physical
Therapy Center. In April, 2014 petitioner underwent a functional capacity evaluation (hereinafter
“FCE”.) After the FCE petitioner had a lot of pain in her legs and couldn’t stand or sit for a long
time. She had pain in her low back and down her legs; more on the right. She estimated her pain
at four when she was not doing anything and seven when she did activity.

Petitioner performed light duty work until February 8, 2011. Thereafter, except for one
and a half days, petitioner has not worked for respondent. Petitioner was notified her employment
with respondent was terminated after she exceeded her leave under FMLA. After undergoing a
FCE, Dr. Kube released her to return to work with permanent restrictions. Once released by Dr.
Kube, at the direction of her attorney, she conducted her own job search; searching for a minimum
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of ten jobs per week. She prepared a list of jobs she looked for, but it was not complete. She
became sad because no one would hire her with her restrictions. She was able to get a temporary
job by leaving blank her restrictions.

On February 17, 2015 petitioner began working for Midwest American Growers.
Petitioner had looked for work within her restrictions, which she understood to be frequent lifting
up to ten pounds and thirty-five pounds occasionally with limited lifting, twisting and bending.
The job at Midwest American Growers is a full-time position; she often misses days due to her
condition. She worked only for American Growers only until August, as she couldn’t stand it
anymore. Midwest American Growers grows plants for transplanting.

She continues to have pain in her lower back that goes down her right leg to her knee.

Petitioner testified the most she had to lift at Midwest American Growers was 15 pounds.
Petitioner never reapplied to respondent after her FMLA ran out. Petitioner’s job at Midwest
American Growers required her to plant small plants into a pot by digging a hole into the pot with
her finger. She would stand up and sit down at the job. She worked seven to eight hours a day.

Medical Bills (PX.1)
Petitioner submitted the following bills as part of her claim.
$2.220.00 — Dr. George DePhillips
$1,973.60 — EgMD
$860.00 - Dr. Constatino Perales
$4,750.00 — Apex Medical/Dr. Kloc
$1,459.11 — NR Anesthesia & Pain Management
$15,897.50 — Fullerton Surgery Center
$746.00 — Illinois Valley Spine Institute/Dr. Jason Bergandi
$1,098.00 - Hospital Radiology Service
$20,082.71 — Prairie Surgicare
$16,098.50 — Prairie Spine and Pain Institute
$8,185.00 — St. John’s Hospital
$3,822.00 ~ Edward Trudeau MD
$2,400.00 — Airway Anesthesia PC
$15,579.00 — City Center Rehabilitation

Ilinois Valley Community Hospital (PX.2)

Petitioner was first seen, after her July 30, 2009 accident, at IVCH Occ-Health on August
3,2009. The history was consistent with her lifting a bucket of mushrooms when she injured her
back. The diagnosis was lumbar strain. She was placed on work restrictions.

She followed up at Occupational Health on August 17, 2009. X-rays showed petitioner
had mild degenerative disc disease at the L4-L5 level, along with left-sided hemisacralization of
L5 on S1. She was kept on work restrictions.

Petitioner returned to IVCH Occ-Health on August 24, 2009 and September 1, 2009; she
was kept on work restrictions. She had received physical therapy from September 25, 2009 through
October 16, 2009. On October 3, 2009 petitioner’s symptoms resolved and she was released to
return to work without restrictions.

Petitioner returned to Occ-Health on November 8, 2010 after falling on her backside at
work. X-rays were negative for fractures; only showing mild facet arthropathy at L5-S1. Although
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a CT scan of petitioner’s pelvis from January 28, 2011 showed transverse S4 segment fracture
with changes of healing and no displacement along with left-sided L5 sacralization.

She followed up with Occ-Health on November 12, 2010, November 22,2010, December
6, 2010. December 28, 2010, January 28, 2011 and March 1, 2011. She was kept on work
restrictions from November 8, 2010 through March 1,2011. At the March 1, 2011 visit, petitioner
requested to follow up with her personal physician. A MRI was recommended.

The March 9, 2011 lumbar MRI showed mild diffuse disc bulging at L4-5 with more focal
broad-based left far lateral protrusion or bulging contributing to the mild to moderate lefi-sided
neural foraminal stenosis as well as moderate facet hypertrophy and ligamentum flavum
enlargement at L.4-5.

Petitioner returned to IVCH on April 1, 2011 for pain management by Dr. Ronald Kloc as
a referral by Dr. Constantino Perales. She obtained an epidural steroid injection by Dr. Kloc on
April 7,2011.

Petitioner received physical therapy from June 1, 2011 through June 17, 2011.

Petitioner returned to Dr. Kloc on December 14, 2011; bilateral facet injections from L4-
S1were performed. A second set of facet injections were performed on December 28, 2011,

A February 7, 2012 lumbar MRI showed L4-5 desiccation and bulging symmetrically,
more prominent on the left but similar to the prior exam. Also, there was an associated L4-5
discogenic endplate change.

Dr. George DePhillips Records (PX.3)

These records reflect petitioner was first seen by Dr. DePhillips on May 2, 2011 as a referral
from Dr. Constantino Perales. Her history to Dr. DePhillips was consistent with her work
accident(s). Dr. DePhillips diagnosed discogenic low back pain at 14-L5 and bilateral lower
extremity radiculitis. Dr. DePhillips kept petitioner off work and asked her to return with the MRI
film.

Petitioner returned on May 23, 2011 with the MRI film. After reviewing the films, Dr.
DePhillips determined petitioner had a disc protrusion and degeneration at the 14-L5 level, with
bilateral foraminal stenosis at the L4-5 level, left greater than right and facet arthropathy. Dr.
DePhillips recommended therapeutic injections by Dr. Kloc, chiropractic or physical therapy, and
possibly a discogram if additional conservative care fails. She was to remain off work.

Petitioner returned to Dr. DePhillips on June 20, 2011. Dr. DePhillips did not find a disc
herniation or nerve root impingement. Petitioner expressed a desire to proceed with a discogram
to determine if the pain was discogenic at the L4-L5 level.

Petitioner returned to Dr. DePhillips on July18, 2011 afier undergoing a discogram by Dr.
Malek, which was valid and showed petitioner had concordant pain at L4-L5 level. Petitioner had
been seen by Dr. Avi Bemstein on July 11, 2011. Dr. DePhillips wanted to review the report of
Dr. Bemstein before making further recommendations.

Petitioner was seen again on August 8, 2011, Dr. DePhillips agreed with Dr. Bernstein’s
recommendation for additional physical therapy. Petitioner tried and was unable to work within
the restrictions outlined by Dr. Bernstein. Therefore, Dr. DePhillips kept petitioner off work.

These records next contain a report dated November 29, 2011. Dr, DePhillips reviewed
Dr. Bergandi’s recommendation. Petitioner was to undergo two diagnostic facet injections at L4-
S1 and possibly a fusion if the injections are negative for facet mediated pain.

Petitioner again saw Dr. DePhillips on January 9, 2012 and January 23, 2012, On F ebruary
13, 2012, Dr. DePhillips recommended a fusion at the L4-L5 level. Dr. DePhillips also saw
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petitioner on March 27, 2012, at which time he recommended a minimal invasive fusion at the L4-
L5 level.

Petitioner returned to Dr. DePhillips on October 1, 2012. She had seen Dr. Delheimer,
who agreed petitioner should have the fusion. Petitioner was still awaiting approval for surgery.

Dr. Michael Malek Records/MRI Lincoln Imaging (PX.4 & PX.6)

Petitioner underwent a discogram by Dr. Malek and a post-discogram CT scan on July 7,
2011. The discogram showed pain generators at L4-L5 levels. The CT scan showed annual tears
at all levels from L1 through S1.

St. Margaret’s Hospital Records (PX.5)
Petitioner received physical therapy in August and September, 2011.

Fullerton Surgery Center (PX.7)
The valid discogram of July 7, 2011 indicated petitioner had concordant pain at the L4-5
level.

Illinois Valley Spine Institute/Dr. Jason Bergandi (PX.8)

Petitioner was seen by Dr. Bergandi on November 11, 2011, at the request of Dr.
DePhillips. Dr. Bergandi’s diagnosis was degenerative disc disease with exacerbation of a
concurrent problem status post fall at work and possible right lower extremity radiculopathy and
possible bilateral trochanteric bursitis; right greater than left. Dr. Bergandi noted petitioner had
some motor strength weakness on the left.

Dr. Bergandi provided an injection and recommended petitioner undergo facet injections
at the L4-L5 level. Dr. Bergandi believed if the injections failed, then petitioner would likely need
a L4-L5 discectomy and fusion.

Dr. Constantino Perales (PX.10)

The portion of Dr. Perales’ records that were not duplicative of other records indicate
petitioner was seen by Dr. Perales in February, March and April, 2011 due to her low back pain
and anxiety. Dr. Perales authorized petitioner off work during that period of time.

Dr. Robert Eilers November 13, 2012 Report (PX.11)

Dr. Eilers examined petitioner on November 13, 2012, Based upon the history petitioner
provided, medical records reviewed and his examination, Dr. Eilers determined petitioner’s
injuries, which included a L4-L5 disk herniation/degeneration that was caused or aggravated by
her fall at work on November 8, 2010. Petitioner also suffered a sacral fracture and myofascial
pain as well as depression secondary to petitioner’s chronic pain.

Dr. Eiers opined petitioner probably suffered a mild concussion, but had no residual effects
from it. Dr. Eilers also believed petitioner’s July 30, 2009 injury resolved without any permanent
injury.

Dr. Eilers agreed with the previous recommendation’s for a laminectomy and fusion at L4-
L5. However, Dr. Eilers was also not optimistic that the surgery would allow petitioner to return
to work at her previous job with respondent.
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Dr. Robert Eilers April 26, 2013 Deposition (PX. 12)
Dr. Eilers testified to the information contained in his November 13, 2012 (PX.1 1).

Dr. Robert Eilers June 9, 2014 Deposition (PX.13)

Dr. Eilers testified inaccurately that the EMG by Dr. Trudeau done on September 11, 2013
showed a radiculopathy or pinched nerve on the right (sic) at the L4-L5 level (P.6). Dr. Eilers
reviewed the operative report of the surgery performed and testified that the surgery done by Dr.
Kube on December 9, 2013 was appropriate (PP. 9-11). Dr. Eilers reviewed the FCE of April 18,
2014, (sic) which had been ordered by Dr. Kube and determined petitioner could only return to
work in a sedentary position despite the findings on the FCE (PP. 10-11; 15).

Prairie Spine and Pain (PX.14)

(Petitioner submitted more than five hundred pages identified as Petitioner’s Exhibit 14.
Approximately 10 of these pages were germane to the treatment at Prairie Spine and Pain by Dr.
Richard Kube or Dr. Cummings. All other documents were either irrelevant or duplicates of
records introduced. Only those portions of the germane, and not duplicates of records previously
introduced, are included in the following analysis of Petitioner’s Exhibit 14}

The report of the February 7, 2012 MRI from IVCH reportedly showed a L4-L5 disc
desiccation and bulging; asymmetrical, but more prominent on the lefi.

On July 23, 2013 petitioner was seen by Dr. Kube as a self-referrai for her back pain. Dr,
Kube recommended sacroiliac injections to see if that improved her pain.

On July 31, 2013, Dr. Cummings performed bilateral sacroiliac joint injections.

Petitioner returned to Dr. Cummings on August 28, 2013 to discuss the results of the
sacroiliac injections. Petitioner reported minimal relief immediately after the injections, but the
pain had returned.

Petitioner was seen by Dr. Alexander Cummings on October 7, 2013 to discuss the EMG
and discuss epidural injections. Petitioner did not want to proceed with the injections at that time.

Dr. Kube performed a L4-5 hemilaminotomy with decompression for a left L4-5 disk
hemiation with stenosis and left L5 radiculopathy on December 9, 2013.

Petitioner followed up with Dr. Kube on March 4, 2014. Petitioner was making good
progress. Dr. Kube moved her into a conditioning program.

On April 14, 2014, Dr. Kube reviewed the April 9, 2014 functional capacity evaluation,
and released petitioner with permanent restrictions of lifting up to 40 pounds. Dr. Kube released
her from his care indicating petitioner was at maximum medical improvement.

Dr. Edward Trudeau September 11, 2013 EMG Report (PX.15)
The EMG showed petitioner had lefi-sided L5 mild to moderate radiculopathy.

City Center Physical Therapy (PX.16)
Physical therapy records from December, 2013 to April, 2014, including a FCE on April
8,2014.

Job Searches (PX.17).
Job searches from August, 2014 to November, 2014.
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Dr. A. Bernstein July 11, 2011 Report (RX.1); Dr. A. Bernstein July 28, 2011 Report (RX.2);
Dr. A. Bernstein August 11,2011 (RX.3); Dr. A. Bernstein Deposition of May 21, 2013 (RX.4)

Dr. Avi Bernstein examined petitioner at the request of respondent on July 11, 2011 and
authored three reports and provided testimony via deposition on May 21, 2013.

Based upon Dr. Bernstein’s examination of the petitioner on July 11, 2011 and his review
of the March 9, 2011 MRI, Dr. Bemstein believed petitioner sustained an aggravation of
degenerative disc disease at L4-L5. Dr. Bernstein indicated there was signal changes at L4-L5 and
some modic changes at the end plates, but no disc bulging or herniation.

Dr. Bernstein did not believe petitioner had sufficient aggressive physical therapy. He
placed a twenty-pound weight lifting restriction on petitioner. He also believed petitioner could
return to work after completing six weeks of physical therapy/conditioning rehabilitation.

Dr. A. Bernstein August 28, 2014 Addendum Report (RX.5) and Dr. A. Bernstein February
16, 2016 Deposition (RX.6)

After reviewing Dr. Eilers’ deposition, Dr. Kube’s December 9, 2013 operative report, the
September 11, 2013 EMG and a FCE from April 8, 2014, Dr. Bernstein authored his August 28,
2014 report and testified via deposition on February 16, 2016.

Dr. Bernstein did not have the opportunity to review any MRI scans performed subsequent
to his exam of July 11, 2011. Therefore, he was not in a position to render an opinion as to the
need for the surgery performed by Dr. Kube on December 9, 2013. However, Dr. Bernstein
testified that the surgery performed by Dr. Kube on December 9, 2013 to petitioner’s left-sided
disc did not correlate with the September 11, 2013 EMG showing acute right-sided radiculopathy
(RX.6, pp.8-9).

Dr. Bernstein agreed with the restrictions outlined in the functional capacity evaluation
(P.6)

Job Description (RX.7)
This is a job description of petitioner’s job as a picker with respondent. The job required
the picker to lift or carry frequently up fo 20 pounds.

CONCLUSIONS OF LAW
The Arbitrator adopts the Finding of Facts in support of the Conclusions of Law.

F. In support of the Arbitrator’s decision with regard to whether Petitioner’s present
condition of ill-being is causally related to the injury, the Arbitrator makes the following
finding:

Petitioner’s sacral fracture and left-sided L4-L5 disc herniation with stenosis and
accompanying left L5 radiculopathy, necessitating the surgery performed by Dr. Richard Kube on
December 9, 2013 consisting of a L4-L5 hemilaminotomy with decompression, was caused by the
work accident of November 8, 2010.

The only evidence respondent offered to refute the issue as to causal connection of
petitioner’s disc herniation and the need for surgery, was the opinion of Dr. Bemstein. Dr.
Bernstein agreed he was not in a position to render an opinion as to the need for the December 9,
2013 surgery as he did not have the opportunity to review the subsequent MRIs. However, Dr.
Bernstein further testified he questioned the need for the left-sided surgery when the EMG of
September 11, 2013 showed right-sided radiculopathy. (It appears Dr. Bernstein picked up on the
testimony of Dr. Eilers, who had testified the radiculopathy or pinched nerve was on the right even
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though Dr. Trudeau’s findings from the EMG were that of left-sided radiculopathy.) Furthermore,
the MRIs from March 9, 2011 and February 7, 2012 showed the disc herniation at L4-5 to be on
the left. Accordingly, the Arbitrator finds Dr. Bernstein’s opinion has no merit.

J. In support of the Arbitrator’s decision with regard to the medical bills incurred, the
Arbitrator finds the following:

Based upon the evidence, the Arbitrator finds the following medical bills were reasonable
and necessary to treat petitioner of her work injury, and awards same to be paid in accordance with
§8 and §8.2 of the Act, and with credit to be given to respondent for all payments made directly or
pursuant to §8j of the Act:

$2,220.00 to Dr. George DePhillips
$1,973.60 to EqQMD

$600.00 to Dr. Constatino Perales (2/8/2011-4/21/201 1)
$4,750.00 to Apex/Dr. Kloc

$1,459.11 to NR Anesthesia

$15,897.50 to Fullerton Surgery Center

$746.00 to Olinois Valley Spine Institute/Dr. Jason Bergandi
$1,098.00 to Hospital Radiology Service

$20,082.71 to Prairie Surgicare

$15,958.50 to Prairie Spine and Pain Institute (Excludes $140.00 for medical records costs)
$8,185.00 to St. John’s Hospital

$3,822.00 to Dr. Edward Trudeau

$2,400.00 to Airway Anesthesia PC

$15,579.00 to City Center Rehabilitation

L. In support of the Arbitrator’s decision with regard to TTD, the Arbitrator finds the
following:

The medical evidence, including the reports of Illinois Valley Community Hospital, Dr.
George DePhillips, Dr. Michael Malek, Dr. Jason Bergandi, Dr. Constatino Perales, Dr. Robert
Eilers and Dr. Richard Kube supports petitioner’s claim for disability from February 8, 2011 to
April 14, 2014. Accordingly, the Arbitrator awards temporary total disability from February 8,
2011 through April 14, 2014, which is 166 weeks at the minimum rate of $330.00 per week.

L. In support of the Arbitrator’s decision with regard to the nature and extent of the
injury, the Arbitrator finds the following:

Petitioner sustained a coccyx fracture and a herniated disc at 1.4-L5 requiring a
laminectomy. Despite the injury, petitioner was capable of returning to work at her previous
occupation with respondent as a picker according to the functional capacity evaluation and
petitioner’s surgeon, Dr. Kube, who released petitioner with the forty-pound restriction. This fell
within the parameters of the physical demand of the job as stated in the job description (RX.7)
and to which petitioner had testified.

Therefore, petitioner does not have a claim for loss of trade. Her injuries did resuit in a
permanent disability of 20% person as a whole pursuant to plus six weeks for the vertebrae
fracture pursuant to §8 (d) 2
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M. In support of the Arbitrator’s decision with regard to penalties and fees, the Arbitrator
finds the following:

Dr. Bemstein opined petitioner could return to work with a twenty-pound weight lifting
restriction as of July 11,2011, which is within the job requirements of petitioner’s job as a picker
with respondent. Although Dr. Bernstein’s opinion is insufficient to defeat petitioner’s ciaim for
temporary total, it is sufficient to defeat her claim for penalties and attorneys’ fees.
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Page 1
STATE OF ILLINOIS ) & Affirm and adopt (no changes) I:’ Injured Workers’ Benefit Fund (§4(d))
) §S. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)}18)
CHAMPAIGN [_] pTD/Fatal denied
I:I Modify None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Larry Hardwick,
Petitioner,
VS. NO: 16WC 11646
Bahler Trucking, 1 7 I %AJ C C 0 6 3 2
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
temporary total disability, medical expenses, prospective medical and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 ll.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 4, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

paTeD:  OCT 10 201 i:ﬂﬁam_(‘.cﬁmdﬂi
L. Eliz4beth Coppoletti

0100417

LEC oy

Charles J%fo@ndt

0.4z

oshua D. Luskin




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

HARDWICK, LARRY Case# 16WC011646

Employee/Petitioner

BAHLER TRUCKING
Employer/Respondent 1 7 I w C C 0 6 3 2

On 4/4/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.91% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

1551 STOKES LAW QOFFICES
GARY J STOKES

200N GILBERT

DANVILLE, IL 61832

3150 JAMES KELLY LAW FIRM
JASON W JORDING

7817 N KNOXVILLE AVE
PECRIA, Il 61614
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STATE OF ILLINOIS ) [_] tnjured Workers® Benefit Fund (54(c))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF CHAMPAIGN ) [ ] second Injury Fund (§8(e)18)
IZ] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
LARRY HARDWICK Case # 16 WC 011646
Employee/Petitioner
v Consolidated cases:

BAHLER TRUCKING
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Urbana, on 01/26/17. ARer reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A ‘:I Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

I:l What was Petitioner's marital status at the time of the accident?

[Z Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K g Is Petitioner entitled to any prospective medical care?

L. E What temporary benefits are in dispute?
[J1PD ] Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. Is Respondent due any credit?
0. |:| Other

S EmoWM@myow

ICArbDeciP(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60607 312/814-G611 Toll-free 866/353-3033  Web site: waww.iwec.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
v
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FINDINGS . e

On the date of accident, 12/02/15, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner eamed $103,957.52; the average weekly wage was $1,999.18.

On the date of accident, Petitioner was 53 years of age, single with 0 dependent children.

Respondent /ias 1ot paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $22,276.64 for TTD, $0 for TPD, $0 for maintenance, and $8,768.96
for other benefits, for a total credit of $31,045.60.

Respondent is entitled to a credit for paid medical bills under Section 8(j) of the Act.

ORDER

Respondent is liable for reasonable and related medical bills up through April 13, 2016 as outlined in the attached decision, pursuant
1o the fee schedule and reduced by Respondent’s credit. All additional medical bills are denied.

Respondent shall be given a credit for any medical benefits that have been paid, and Respondent shall hold Petitioner harmless from
any claims by any providers of the services for which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

Respondent is liable for temporary rotal disability benefits of §1,332.79 per week for 16 2/7 weelks, commencing December 22,, 2015
through April 13, 2016, as provided in Section 8(b) of the Act and reduced by Respondent s credit. Respondent shall be given a credit
of $362.20 for an over payment of temporary total disability benefits that have been paid.

Petitioner’s current condition of ill being is not causally related to the work accident. Petitioner's claim for prospective medical is
denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Clnrd L&—L 3/27//7

Signature of Arbitrator Date

ICArbDecl 9(b)

APR 4 - 2017
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ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATOR’S DECISION
LARRY HARDWICK, )
Petitioner, ;
Vs, g Case No.: 16-WC-011646
BAHLER TRUCKING ;
Respondent. ;
STATEMENT OF FACTS

Petitioner is a 54 year-old truck driver. Petitioner had worked for Respondent for five years prior
to the December 2, 2015 accident date. Petitioner was a full-time truck driver who bauled livestock.
Petitioner mainly hauled hogs, which Petitioner had been doing primarily for 30 years.

On December 2, 2015, Petitioner was involved in an accident at mile marker 200 on Interstate 74,
near Danville, Hlinois. Petitioner was transporting approximately 90 head of sows from Virginia to
Peoria, Illinois. Petitioner left Virginia at approximately 9:00 a.m. Eastern Time on December 1, 2015.
The accident occurred at approximately 2:00 a.m. Central Time on December 2, 2015.

Before the accident, Petitioner stopped for fuel and bought three or four bags of almonds to eat as
a meal while he was on the road. When Petitioner reached the Indiana/Tllinois state line, be started to feel
short of breath. Petitioner thought he was having a heart attack, but was having a reaction to the almonds.
Petitioner pulled over near the 200 mile marker so he could stop and relax for a few minutes. Petitioner
was stopped for seven or eight minutes before he began driving again. When Petitioner was shifting
between first and second gear, Petitioner felt like his oxygen was cut off, Petitioner was traveling at
approximately 15 miles per hour when the accident occurred. Petitioner pulled off onto a ramp that was
on a hill and curved. While Petitioner was gasping for air, he did not follow the curve and drove the truck
straight off the edge of the curve. The next thing Petitioner knew, the truck was lying on its right side
with Petitioner strapped into his seat.

After the accident, Petitioner used his right leg to brace up against the dashboard of the truck so
he could unfasten his seatbelt. After Petitioner got out of his seatbelt, he was standing vertically inside
the truck. Petitioner used a hammer to break the front windshield. Afier breaking the windshield,
Petitioner determined he was too large to climb out the hole. Petitioner then pressed overhead to open the
driver side door and climbed out through the opening. Petitioner climbed down the truck to pet back to
ground level.

After he got out of the truck, Petitioner called his employer, Randy Bahler, to inform him of the
accident. Petitioner also called the Iilinois State Police. Petitioner testified he woke Randy up when he
reported the accident. Petitioner denied telling Randy that the accident occurred because Petitioner did
not set his brakes. Petitioner believed it was approximately 15 minutes before the authorities showed up
on the scene. The hogs in Petitioner’s trailer were “hysterical,” but the hogs did not get loose. Later, the
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hogs were cut out of the trailer. Petitioner denied ever telling anyone thal the hogs got loose and that
Petitioner had helped the hogs get back into the trailer.

At the accident scene, Petitioner noticed he was “hurting.” Petitioner testified he was hurting
through his right hip and down his right leg. Petitioner also testified that his back and groin were hurting.
An ambulance arrived, Petitioner thought if he could walk around, he would be okay. After calming
down, Petitioner testified that he thought he was going to pass out from the pain and the stress.

Petitioner was placed on a stretcher and taken by ambulance to Carle Hospital. It was noted that
Petitioner had been ambulatory for some time prior to requesting transport for back pain, which had not
gone away and was getting worse. Petitioner’s chief complaint was mid-back pain radiating down the
right leg. It was noted that Petitioner’s vehicle was “almost at a complete stop™ when the accident
occurred. No swelling or bruising was noled by (he emergency personnel.

Petitioner testified that upon arriving at Carle Hospital, he was seen in the emergency room.
Petitioner testified he only saw the emergency room doctor for just a minute. Petitioner testified the
doctor looked at Petitioner’s bruised right butiocks. Petitioner estimated he was in the emergency room
for balf an hour. Petitioner described his pain as 10/10, which Petitioner believed was “the worst pain he
had ever felt.” The nurse’s notes from Carle Hospital on December 2, 2015 indicate Petitioner
complained of back pain from being in his seatbelt. The nurse also recorded that “patient was able to help
load all the hogs that got out of the trailer.” Petitioner was admitted at 8:12 a.m., and was seen by Dr.
Welch at 8:50 a.m. Dr. Welch also recorded a history of Petitioner being a restrained semi driver who
was almost at a complete stop when his semi rolled onto its passenger side. Dr. Welch also took a history
of Petitioner complaining of back pain from being in his seatbelt. Dr. Welch also recorded that Petitioner
was able to help load all the hogs that got out of the trailer.

Dr. Welch recorded Petitioner’s complaints of aching, mild pain in the right buttocks due to a
seatbelt injury. Dr. Welch noted there were no bruises and no indication of actual back pain other than
the localized buttocks pain. Dr. Welch specifically noted Petitioner was “negative for back pain, gait
problem, and neck pain.” Petitioner’s physical examination recorded a normal range of motion, with no
evidence of edema or tenderness. Dr. Welch did note a supra umbilical hernia, which he questioned as
new. Dr. Welch diagnosed a vehicle accident injury, buttocks contusion, and a ventral incisional hernia.
Petitioner was given Toradol and Motrin. Petitioner continued to make 10/10 pain complaints at
discharge. Petitioner was given an injury report which indicated that Petitioner could not work for the
rest of the day and could perform activity as “comiort allows.”

Petitioner testified that his sister took him back to Salem, Indiana, as Petitioner could not drive
the truck that he rolled. Petitioner testified that he did not get any “real treatment” while he was in the
emergency room. Petitioner denied receiving any medication from his emergency room treatment. When
Petitioner got home, Petitioner testified he was having pain down his right hip and leg. Petitioner also
testified that he was having pain in his stomach, which felt like sormeone was sticking him with a knife.
Petitioner had a prior hernia repaired with a mesh implant. Petitioner testified he felt like his hernia was
bulging out. Petitioner admitted that he had seen a doctor a year previously because his hernia was
bulging out, but Petitioner testified that he was not having the pain in his stomach.

Petitioner testified he was seen at Harrison County Hospital four days later. Petitioner presented
with a history of a truck crash in Illinois, which he “did not remember until Wednesday.” Petitioner
complained of pain in the abdomen from a hemia, and pain in the right hip area. Petitioner’s abdomen
pain was moderate and achy. Petitioner told the admitting doctor that “‘since the accident he has had
umbilical pain and a bulge at the area of his prior surgery for an umbilical hernia ten years ago.” On
examination, Petitioner’s abdomen was tender and Petitioner had diffuse, moderate tenderness in his
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back, with no swelling. Petitioner’s neurological exam was normal. Petitioner underwent a CT scan of
his abdomen which revealed no acute disease, a tiny fat-containing ventral hernia, a small fatty inguinal
hernia, and a chronic L5 pars defect. Petitioner was diagnosed with a ventral hernia and a contusion.
Petitioner’s condition was discussed by Dr. Cobel with Dr. Harris, who was also preseat for the exam.
Petitioner’s labs were reviewed, along with abdominal x-rays and the CT. Petitioner was “reassured” and
encouraged to follow-up regarding the ventral fat-containing hernia and his contusions. Petitioner was
discharged in stable, ambulatory condition. At discharge, Petitioner's upper and lower extremity
movement was noted as equal. Petitioner was not taken off work.

Petitioner followed-up with his primary care physician, Dr. Clunie, on December 9, 2015.
Petitioner testified that Dr. Clunie examined him for his ventral bulge. Petitioner testified he was still
having back and leg pain. The history recorded by Dr. Clunie provides that Petitioner complained of
abdominal pain. Petitioner told Dr. Clunie that the hernia was “not protruding or hurting prior to the
MVA.” Dr, Clunie recorded that Petitioner had a prior CT scan. On examination, Petitioner’s back had a
normal range of motion and Petitioner moved with a normal gait. Petitioner’s diagnosis was injury due to
motor vehicle traffic accident and umbilical hernia. Petitioner was given instructions to follow-up with a
surgeon for his hernia. Petitioner was not taken off work.

Petitioner followed-up with Dr. Gonzaba on December 15 for his hernia complaints. Petitioner
testified that Dr. Gonzaba performed a stomach x-ray; however, the medical records demonstrate that no
diagnostic images were taken on that day. Dr. Gonzaba reviewed the CT from Petitioner’s December 6,
2015 emergency room visit, which Petitioner testified did not occur. No recurrent hernia was
demonstrated by the diagnostics. On physical examination, Dr. Gonzaba recorded a periumbilical small
fat-containing nodule, but no hernia. Dr. Gonzaba also noted that Petitioner’s range of motion was
normal. There was no recorded back or right leg pain, or any other symptoms. The record demonstrates
that Petitioner had no actual or suspected pain on December 13, 2015. No treatment other than
observation and a follow-up, if needed, was prescribed. Petitioner was not taken off work, Petitioner
testified that he has had no further treatment for his hemnia,

Petitioner returned to Dr. Clunie’s practice on December 21, 2015. Petitioner was seen by Nurse
Practitioner Jennifer Murphy. Petitioner testified that the back and i ght hip/right leg pain had never gone
away. Petitioner testified that an x-ray and MRI was ordered, and Petitioner was prescribed Tramado],
Nurse Murphy’s note indicates that Petitioner complained of swelling in the right lower leg and sciatic
nerve pain. Petitioner described localized pain in the lumbar region which was aching, burning, sharp,
shooting, and stabbing. Petitioner described the back pain as moderate. Petitioner stated the pain was
worsening. The pain was recorded as radiating to the upper extremities. Petitioner told Nurse Murphy
that the ER in Urbana did nothing for him, but that he had an abdominal series and CTatthe ER in
Harrison County. Petitioner told Nurse Murphy that he had never received an off-work note at that point.
Petitioner’s pain was exacerbated by “lying flat, movement, prolonged sitting, squatting, standing, and
walking.” Associated symptoms were gait disturbance. Although Petitioner complained of a decreased
range of motion in his back, on exam he was noted to have a normal range of motion. Petitioner was
diagnosed with acute low back pain and an abdominal hernia. Petitioner was prescribed a lumbar x-ray
and was given a post-dated work note stating he had been off since December 2, 2015 and would be off
work until December 28, 2015. Despite the note recording that Petitioner’s complaints radiated to the
upper extremities, Petitioner testified that he never complained of upper extremity pain to anyone.

Petitioner followed-up with Dr. Clunie on December 30, 2015. Petitioner presented with back
pain localized in the lumbar region. The pain was moderate and, again, worsening. Again, the pain was
noted to radiate to the upper extremities. Petitioner’s exacerbating factors were the same. Again,
although Petitioner complained of a decreased range of motion, on examination, Petitioner’s range of
motion was noted as normal. Petitioner was noted to ambulate with a slow, but steady gait. The
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December 21, 2015 x-ray from Harrison County Hospital was reviewed. The x-ray revealed mild Grade 1
spondylolisthesis of L5 on 81 with congenital spondylotic defects. The December 30, 2015 MRI was
also reviewed, The impression was multi-level degenerative disc disease and facet joint disease.
Petitioner had Grade 1 anterior spondylolisthesis of L5 on S1 due to pars defects. Petitioner also had a
small left paracentral disc protrusion at L4-5. Petitioner was referred to a neurosurgeon. Petitioner was
taken off work until January 28, 2016. Petitioner denied any changes in his low back pain or the radiation
of his pain.

Petitioner saw Dr. Finizio in Corydon, Indiana, on January 18, 2016. Petitioner told Dr. Finizio
that he had low back pain that radiated into both of his legs. Petitioner complained of 7/10 pain.
Petitioner’s neurological examination was normal and Dr. Finizio noted a stable and normal gait. Dr.
Finizio diagnosed lumbar stenosis and spondylolisthesis and ordered physical therapy. Dr. Finizio took
Petitioner off work untii February 135, 2016.

Petitioner was evaluated at the St. Vincent Salem Hospital Rehabilitation services on January 19,
2016. Petitioner noted pain across the low back into the right thigh and occasiopally down both legs.
Petitioner stated his symptoms had been the same since their onset. Petitioner’s exacerbating factors were
sitting, walking, and sitting to standing transfers. Petitioner stated his current pain was 7, and 10+ at
worst. Petitioner stated he had “electrical fence” sensation down both legs. The pain diagram completed
on January 19, 2016 indicated that Petitioner had pain in the low back and right buttocks area with
bilaterally equal sensations down both legs. In the comments, Petitioner’s therapist noted that Petitioner
refused supine and tolerated transitional positions very poorly. The examination was limited, but it was
poted that distraction caused Petitioner’s straight leg pain to change and centralize. The physical
therapist’s notes recorded that Petitioner’s pain complaints remained stable throughout his therapy. On
January 26, 2016, Petitioner described 8/10 pain, but also noted new complaints to his bilateral shoulders.
Petitioner’s February 5, 2016 discharge summary recorded Petitioner’s pain as 6/10. Petitioner noted
improving positional and functional tolerance and overall stated he felt 50% better. Petitioner met his
first three goals in physical therapy and was making progress towards his remaining two goals. The
therapist requested Dr. Finizio advise whether Petitioner should continue with TENS unit, or discharge to
home exercise program, or continued PT.

Despite his improvement recorded by the physical therapist, and the recommendation by the
physical therapist that Petitioner should continue progressing with therapy towards his remaining goals,
Petitioner reported to Dr. Finizio on February 20, 2016 that physical therapy had not helped him with his
pain. Dr. Finizio’s neurclogical examination was, again, normal in all respects. However, because
Petitioner reported no improvement with physical therapy and continued to make subjective complaints,
Dr. Finizio recommended a course of lumbar epidural blocks. Dr. Finizio’s office faxed the order to the
workers' compensation carrier on March 7, 2016, and one injection was approved on March 14, 2016.
Petitioner was scheduled with Dy, Glasgow at Harrison County Hospital for March 24, 2016.

Petitioner presented at Harrison County Hospital on March 31, 2016, Petitioner received a
lumbar epidural steroid injection for chronic low back pain, 1.5-S1 spondylolisthesis, and lumbar facet
hypertrophy arthropathy. Prior to the injection, Dr. Glasgow performed a physical examination. Dr.
Glasgow specifically noted that Petitioner’s SI joint examination was negative and within normal limits.
Dr. Glasgow assessed Petitioner’s diagnosis as L5-S1 subluxation 5mm anteriorly, mild neuroforaminal
involvement, and facet arthritis on the right side at L4-5. Petitioner completed a history form in which
Petitioner indicated he was having back pain “with radiation to both legs.” A second injection was not
scheduled until after Petitioner had another appointment with Dr. Finizio to report on the results from the
injection. The follow-up with Dr. Finizio was also recorded in Dr. Finizio’s notes. No follow-up
appointments with Dr. Finizio were recorded until June 6, 2016. Dr. Finizio's rec