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STATE OF ILLINOIS ) D Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. |—_-| Affirm with comment Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ ] reverse [ ] second tnjury Fund (§8(¢)18)
Meodify Down D None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Laurie Buchanan,

Petitioner,

VS. NO: 11 WC 16599

Olin Corporation, 1 7 E w C C @ 5 9 1

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice
provided to all parties, the Commission, after considering the issues of benefit rates, causal
relationship, temporary total disability benefits, medical expenses, maintenance versus PPD
advancement and permanent disability and being advised of the facts and the law, modifies the
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

The Commission modifies the Arbitrator’s Decision- finding Petitioner failed to prove
a causal relationship exists between the accidental injuries she sustained on April 18, 2011 and
her current condition of ill-being as it relates to her cervical spine. Based on this finding, the
Commission vacates the Arbitrator’s award of medical expenses.

The medical records evidence although Petitioner complained of neck pain, she did not
receive treatment for her cervical spine until almost four years after her April 18, 2011 accident
absent a cervical MRI performed on July 1, 2013 at her request. During this period, Petitioner
treated for her low back condition with Dr. Gornet, who performed a laminotomy and
foraminotomy at L5-S1 on the right side on November 30, 2011. Dr. Gornet
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felt Petitioner reached maximum medical improvement on July 12, 2012, noting he agreed with
the functional capacity evaluation which placed her at a sedentary level. Thereafter, on January
24, 2013, Petitioner reported her symptoms in her neck, shoulders and arms had worsened, and
Dr. Gornet recommended a cervical MRI. On May 23, 2013, Petitioner reported having right-
sided low back pain on the same side as her decompression which Dr. Gornet felt might be a
recurrent disc herniation and recommended a lumbar MRI. Dr. Gornet noted, “I have again
asked her to not move forward with any issues on her neck, as I believe this will be a prolonged
fight with the employer insured, but certainly I think it is reasonable and all parties could agree
that if she is having increasing symptoms in her low back to the right side, this would warrant
further workup.” On July 1, 2013, Petitioner reported to Dr. Gornet she underwent a cervical
MRI under her own insurance. Dr. Gornet reviewed the MRI and recommended Petitioner try
and live with her neck symptoms, and her pain was predominately in her low back, right buttock,
and right leg. (The Commission notes neither the July 1, 2013 MRI report nor bill were offered
into evidence). On October 28, 2013, Petitioner underwent a lumbar MRI which Dr. Gornet
interpreted as evidencing a continued disc herniation- central right at L5-S1, which correlated
with Petitioner’s right buttock and leg pain. Dr. Gornet opined no further treatment was
recommended; permanent restrictions of no lifting greater than 10 pounds, no repetitive bending
or lifting; and placed Petitioner at maximum medical improvement. PX4, DepEx2.

On November 3, 2014, a year later, Dr. Gornet re-evaluated Petitioner who reported neck
pain into both shoulders with some right scapular and arm pain. Dr. Gornet recommended an
oral steroid and a cervical MRI. The Commission notes this was the commencement of
Petitioner’s treatment for her cervical complaints, Petitioner underwent a cervical MRI on
November 21, 2014 which was compared to the July 1, 2013 MRI. The radiologist’s impression
was: 1) degenerative disc disease primarily involving the C3-4 through C6-7 disc levels with disc
bulges and disc protrusions; there was multilevel central canal stenosis spanning from C3-4
through C6-7 levels; and 2) varying degrees of neural foraminal exit stenosis, most severely
involving the bilateral C5-6 and C6-7 neural foramen. Petitioner underwent two epidural steroid
injections on January 5 and 14, 2015 performed by Dr. Boutwell. On March 16, 2015, Dr.
Gornet evaluated Petitioner for a final time noting further treatment might be necessary for her
cervical complaints but ultimately releasing her on an “as needed” basis. PX4, DepEx2.

At his April 20, 2015 deposition, Dr. Gornet testified as of July 12, 2012, he placed
Petitioner at maximum medical improvement for both her back and neck as further treatment was
not indicated. PX4, p. 29. Dr. Gornet opined a causal relationship exists between Petitioner’s

cervical symptoms and the April 18, 2011 accident, based upon her complaints to him. PX4, p.
15.

Dr. Lange evaluated Petitioner at various times pursuant to §12 of the Act at
Respondent’s request. On June 21, 2011, Dr. Lange examined Petitioner and reviewed the
medical records to date and noted Petitioner’s complaints of low back pain and to a lesser degree
discomfort in the neck and intrascapular area. Dr. Lange noted it was Dr. Gornet’s plan to
address Petitioner’s neck as a secondary issue. On September 19, 2011, Dr. Lange examined
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Petitioner and reviewed Dr. Gornet’s records since his prior evaluation and again noted Dr.
Gornet planned to address Petitioner’s residual intrascapular discomfort in a secondary fashion.
Dr. Lange opined addressing cervical/intrascapular complaints with more treatment, particularly
invasive, was not indicated. On March 29, 2012, Dr. Lange evaluated Petitioner and opined 1)
she reached maximum medical improvement, and 2) further diagnostic testing was not necessary
nor indicated. RXS5.

On October 22, 2013, Dr. Lange evaluated Petitioner for a final time noting primarily
persistent low back complaints and some aching into the neck extending slight to the arm. Dr.
Lange noted his prior evaluation approximately one and half years ago, at which time he opined
Petitioner reached maximum medical improvement and was in no need of further treatment. Dr.
Lange noted Petitioner continued to seek treatment with Dr. Gornet. Dr. Lange noted although
Petitioner exhibited multiple signs of symptom magnification, she complained of both axial neck
and low back pain. Dr. Lange opined Petitioner suffered from low back pain which was
impossible to quantify objectively and re-iterated maximum medical improvement occurred
approximately one and half years previously. Dr. Lange again opined regarding the cervical
spine finding Petitioner suffered from multilevel degenerative changes and re-iterated further
treatment was not indicated. PX11.

The Commission finds, based on 1) the nearly four-year gap in treatment, 2) Petitioner
being declared at maximum medical improvement numerous times (July 12, 2012, March 29,
2012, October 22, 2013, and October 28, 2013 by both Dr. Gornet and Dr. Lange), and 3) Dr.
Lange’s opinion cervical treatment was not indicated, Petitioner failed to prove a causal
relationship exists between the accidental injuries she sustained on April 18, 2011 and her
current condition of ill-being as it relates to her cervical spine. The Commission vacates the
medical expenses awarded of $11,931.02 as such expenses as outlined in PX9 relate to treatment
for the cervical spine. The Commission affirms all else.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s
September 6, 2016 decision is modified for the reasons stated herein and otherwise affirmed and
adopted.

IT IS FURTHERED ORDERED BY THE COMMISSION that the award of medical
expenses contained in PX9 is hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that commencing October 14,
2014, Respondent pay to Petitioner the sum of $723.41 per week for life under §8(f) of the Act
for the reason that the injuries sustained caused the total permanent disability of Petitioner.

IT IS FURTHERED ORDERED BY THE COMMISSION that Respondent is entitled to
a credit under §8(j) of the Act; provided that Respondent shall hold Petitioner harmless from any
claims and demands by any providers of the benefits for which Respondent is receiving credit
under this order,
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IT IS FURTHER ORDERED BY THE COMMISION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The Commission notes Respondent paid $132,381.75 in temporary total disability benefits and
$32,450.00 in permanent total disability benefits following October 14, 2014 for a total credit of
$164,831.75.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on the second
July 15" after the entry of this award, Petitioner may become eligible for cost-of-living
adjustments, paid by the Rate Adjustment Fund, as provided in §8(g) of the Act.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at

the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: SEP 27 2017 %’8 QQHAHI
LEC/maw \ﬂ“ O-UJ\
008/02/17 L. W
43
Jos ua D, Luskin

Charles J.{&fe Vriendt




; ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

Case# 11WC016599
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BUCHANAN, LAURIE

Employee/Petitioner

OLIN CORPORATION

Employer/Respondent

On 9/6/2016, an arbitration decision on this case was filed with the Ilinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue,

A copy of this decision is mailed to the following parties:

0487 SMITH ALLEN MENDENHALL ET AL
DOUG MENDENHALL

PO BOX B248

ALTON, IL. 62002

0299 KEEFE & DePAULI PC
ANDREW .| KEEFE

#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208



STATE OF ILLINOIS ) D Injured Workers® Benefit Fund (§4(d))
)SS. : DX Rate Adjustment Fund (§8(2))
COUNTY OF Madison ) e [ ] Second tnjury Fund (§8(e)18)
D None of the above

ILLINOIS WORKERS’-COM]’ENSATION COMMISSION
ARBITRATION DECISION

Laurie Buchanan ) Case # 11 WC 16599

Employee/Petitioner

v Consolidated cases: N/A

Mommsm 1y TYCCO591

An Application for Adjustment of Claim was filed in this. matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Collinsville, on 8/25/15. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Qccupational
Diseases Act? :

B. D Was there an employee-employer rélationship? °

C I:] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D D What was the date of the accident? R

E. ':] Was timely notice of the accident given to Respondent?

F. IZ] Is Petitioner’s current condition of ill-being causally related to the injury?

G. I:l What were Petitioner's earnings?

H. D What was Petitioner’s age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

L. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
] TPD D4 Maintenance [JTTD

L. What is the nature and extent of the injury? :
M. D Should penalties or fees be imposed upon Respondent?
N Is Respondent due any credit? -

0. D Other

{CArbDec 2:10 100 V. Randolph Streer #8-200 Chicago, IL 60601 312:814-6611 Toll-free 866/352-3033  IWeb site. www.iwee. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS
On 4/18/11, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamed $56,425.62; the average weekly wage was $1,085.11.
On the date of accident, Petitioner was 48 years of age, married with 0 dependent children.

Petitioner /ras received all reasonable and necessary medical services.

Respondent /ias not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $132,381.75 for TTD, and maintenance, and $32,450.00 for other
benefits (PTD) paid following 10/14/14, for a lotal credit of $164,831.75.

ORDER

Respondent shall pay reasonable and necessary medical services of $11,931.02, as set forth in PX9, as
provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent and total disability benefits of $723.41/week for life, commencing
10/15/14, as provided in Section 8(f) of the Act.

Commencing on the second July 15th after the entry of this award, Petitioner may become eligible for cost-of-
living adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shali not accrue.

~ Vel { il
8/13/16

Signature of Arbitrator Date

ICArbDec p. 2

SEP ~ 6 2018 Page 2 of 11
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FINDINGS OF FACT

Petitioner, 48 years of age, worked for Respondent as a quality group leader. Her job required walking,
bending, stooping, measuring, auditing and reporting on production. She oversaw other employees’ work. She
occasionally was required to lift up to 30 pounds. On April 18, 2011she sustained an undisputed accident when
she sat on a stool which broke, causing the chair to turn and flip her sideways onto a tub of bullets with a steel
bar. She landed on tub and bar, and twisted her body. She felt excruciating pain and something popped in her
lower back. Her right shoulder and neck also hurt.

Her supervisor sent her to the Respondent’s medical department where she saw Dr. Sun. She was sent to
the emergency room at Alton Memorial Hospital. She had a CT scan at the hospital and was discharged. The
next morning she could hardly walk from pain in her right back side and neck. She contacted and saw her family
physician, Dr. Crancer, who prescribed medication and ordered her off work.

Soon thereafter, on May 5, 2011, Petitioner saw Dr. Gomet. She reported a chief complaint of low back
pain as well as neck pain. Dr. Gomet stated neck treatment would be put on hold. A lumbar MRI was ordered.
Petitioner was prescribed prednisone and four weeks of physical therapy. (PX 4). Jerseyville Therapy records
reflect a diagnosis of low back pain. Petitioner received therapy for the lumbar spine alone. (PX 3; RX 9).

Petitioner returned to Dr. Gornet on June 16, 2011. Dr. Gomet interpreted the MRI to reveal a central
right sided disc herniation at L5-S1. He recommended three lumbar epidural steroid injections. Petitioner
reported only temporary relief from the injections. Dr. Gomet recommended surgery. A second lumbar MRI
was ordered prior to surgery. (PX 4).

Dr. David Lange evaluated Petitioner on June 21, 2011 at the request of Respondent. Dr. Lange
documented low back pain as well as neck pain. The cervical pain did not radiate to her upper extremities. Dr.
Lange documented that Petitioner weighed 298 pounds and was very obese. Dr. Lange believed the accident
resulted in her low back pain. Dr. Lange agreed with Dr. Gomet’s recommendation for lumbar injections. (RX
5). Dr. Lange generated an addendum report dated August 8, 2011 following review of additional records. He
noted Petitioner had been diagnosed with a L5-S1 herniation in 2006, but still believed the accident triggered

symptoms in her low back. (RX 5).

Dr. Lange re-examined Petitioner on September 19, 2011. He opined surgery would be reasonable, but
Petitioner should anticipate ongoing lower extremity and low back complaints after surgery. He opined that
prolonged rehab activities would not change her outcome because of her pre-existing psychological disease,
obesity and multiple complaints. He stated there was no point in obtaining multiple diagnostic tests with respect
to her cervical spine because axial pain does not respond to invasive treatment whether by injection or surgery.

(RX 5).

On November 30, 2011, Petitioner underwent a laminotomy and foraminotomy at L5-S1. Following
surgery, Petitioner reported that her leg pain was better with alleviation of pain below the knee. She continued
to experience pain in her back. She reported having intermittent stabbing pain and pressure in her back. (PX 4).
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Petitioner returned to Dr. Lange on March 29, 2012. Petitioner confirmed that the surgery was beneficial
with regard to her radicular symptoms. Dr. Lange noted that Petitioner presented with a very flat affect and was
resistant during physical examination. Dr. Lange opined Petitioner had reached maximum medical
improvement with respect to her work related injury. He reiterated additional diagnostic testing would be
pointless. Dr. Lange opined that Petitioner had significant psychological issues, but she could work at the
sedentary demand level. (RX 5).

Petitioner continued to follow up with Dr. Gomet post operatively. When Petitioner returned three
months following surgery Dr. Gomet testified “we had her involved with exercise conditioning, and she
developed increasing low back pain, which would be fairly typical.” (PX 4, p.10) A new MRI was
recommended and ultimately performed on May 10, 2012.

Petitioner underwent an FCE on May 29, 2012. The study revealed that Petitioner provided a fair but
guarded effort. The therapist concluded Petitioner could function at a sedentary physical demand level. (PX 5).

Petitioner returned to Dr. Gomet on July 12, 2012. Permanent restrictions were imposed. Dr. Gornet
concluded that Petitioner was capable of work with a 10 pound restriction, no repetitive bending or stooping,
and she should be also allowed to change positions, sit or stand as needed. (PX 4 p. 10; RX 4).

In September of 2012 Petitioner met with June Blaine at the request of Respondent. They discussed her
background work, training and experience. Respondent then advised they were not able to provide a job within
her restrictions.

Petitioner returned to Dr. Gomnet on January 24, 2013. Petitioner reported having symptoms in her neck,
shoulder and arms, but denied a new accident. Dr. Gomnet recommended a cervical MRI scan.

In April of 2013 there was another meeting with June Blaine to look at the idea of training and computer
skills. Petitioner knew a little typing because she had entered data on a system at Respondent’s facility. She still
does not know how to use the Internet or use a computer at home. She completed high school and had taken
some community college courses after high school in the 1980s. She had done some keyboard typing to create
keypunch cards. All of her work experience was working in factory or warehouse settings performing manual

labor.

Under the direction of Ms. Blaine, a private training program was set up at CALC, in Alton, IL. The plan
was to become trained to be an administrative assistant. She understood the training to involve light typing and
computer programs and literacy. She started into the program in April of 2013 and it was to be concluded by
October, 2014. There was a break in her training from February 22, 2014 to May 6, 2014 during which time she
was hospitalized as a result of complications with stress and anxiety. She has had anxiety and depression
problems since her early twenties. She has been treated with medication since that time. She was going through
a change in medications when complications arose, giving rise to the need for hospitalization. She had been
taking medication for these conditions while working for Respondent. Petitioners had a similar reaction to
medication changes in 2010 which required her to miss approximately six weeks while working for Respondent.
She felt she coped well with the anxiety over 11 years while working for Respondent.

Page 4 of 11
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Petitioner returned to Dr. Gornet on May 23, 2013 reporting the cervical MRI would not be authorized.
Petitioner also reported recurrent low back pain and was concerned with a kidney issue. Dr. Gornet
recommended Dr. Crancer work Petitioner up for the kidney issue. He also recommended that she undergo an

updated lumbar MRI. (PX 4).

Petitioner met with Steve Dolan, a vocational counselor, at her attorney’s request in May, 2013. She was
at his office in Alton for almost 4 hours. She answered his questions concerning how she was doing and took a
series of tests including reading, spelling and math. She tried hard on the tests. She thought she did fairly well
but the result showed her reading was poor. He advised her to get counseling treatment for her anxiety and
depression which she did at Wellspring in Jerseyville Illinois. The counseling she has received has helped and
she has also gone through medication changes.

Mr. Dolan testified that he is a certified vocational rehabilitation counselor who performed a vocational
assessment of the Petitioner on referral from her attomey. Over 20 years he served in various capacities with the
lllinois Department of Rehabilitation Services including Administrator of Field Operations for the entire agency
and finally, as Acting Deputy Director for the agency. He now maintains a private practice, consulting with the
Social Security Administration and performing vocational assessments and counseling on a private referral
basis. (PX 7)

He met with Petitioner on April 1, 2013 to assess her ability to work and if necessary, provide vocational
rehabilitation services. He reviewed various records involving Petitioner including transcripts from Lewis and
Clark Community College, school records, employment application from Olin, and medical records including
those from Dr. Gornet and Dr. Lange. He interviewed the Petitioner gathering background information about
employment history and function, day-to-day activities and function and then gave her a battery of tests, the
Wide Range Achievement Test.

Her educational background reflected some community college course work after high school including
a medical transcriptionist program. But this was not completed and she stated she had not done well at typing.
Her data entry training was for operating a keypunch machine, a technology which is no longer used. She stated
she was to begin a proprietary business training program the day following their meeting. Essentially she had
worked at physical Iabor type jobs including various kinds of factory jobs since the middle 1990s. She had no
specific vocational skills that would transfer to other types of work. Her last job with Olin required bending and
stooping and lifting to inspect ammunition product. She and her team were supposed to find defective product
and let the machine operator or supervisor know that something was wrong with the production process. She
had a medical history that included anxiety and depression for which she had been on medication for some
years. He recommended that she seek treatment at a local community counseling program to treat her current
symptoms for that condition.

He reviewed medical records from Dr. Gomet and Dr. Lange. He also reviewed the functional capacity
examination stating that she could lift only 10 pounds occasionally and 3 pounds frequently. It stated that she
functions at the sedentary level and that her work was further eroded because she can’t sit constantly. He felt
this was consistent with restrictions from Dr. Gornet of no lifting over 10 pounds and no repetitive bending or
lifting,
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He testified that he went through her day-to-day activities with her. He stated she limited her driving.
Her daughter and her husband did all the cooking and household cleaning including vacuuming, dishes, laundry
and outside lawn work. Her danghter would do the grocery shopping and lifting and the Petitioner would ride an
electric cart. Her sleep was reported as interrupted through the night. Typically she would be lying down for
several hours during the day. She reported she no longer goes to activities such as movies or playing bingo
because she cannot sit very long.

He noted on page 6 of his report that during the three hours and 45 minutes she was there she stood 11
times and during 20 minutes of the time she was lying on her left side on the carpet. He testified that he
observed that he she could not sit very long. He felt that she was very credible during the interview process
because her anxiety and depression prevented her from any deception.

On the Wide Range Achievement Test her scores were below average. He made a follow-up telephone
call to her on May 2, 2013 to check on the training program at CALC. She reported she was having trouble with
pain, spending time on a couch and had trouble focusing on the material.

Mr. Dolan concluded that she had no transferable skills for any new employment. With the restrictions
from Dr. Gornet and Dr. Lange, there were jobs which hypothetically she might be able to perform. However
she would need training. Based on her reading and math abilities shown in the testing, he felt she would have a
difficult time with clerical training. Later reports from June Blaine dated December 13, 2013 showed Petitioner
was only progressing slowly with her CALC training. It appeared she would not be able to obtain certification as
an administrative assistant as hoped. It was his opinion that Petitioner will not be able to perform any
employment for which a reasonably stable labor market exists. She would not be able to do that unless the pain
couid be brought under control and her anxiety and depression improved. Based on the pain condition alone, he
did not feel that she could tolerate a regular work schedule because she has to lie down periodically. He noted
the records from June Blaine showed some progress at the training but not what was expected from an average
student. Further, his testing showed Petitioner was unlikely to be successful in clerical training and she had
never done well in previous attempts in community college.

Petitioner proceeded with a cervical MRI under her own health insurance. Dr. Gomet reviewed the
study on July 1, 2013 and recommended that Petitioner try and live with her neck symptoms. He noted that her
predominant pain was low back and right leg at that time. No new restrictions were imposed. (PX 4).

Petitioner returned to Dr. Lange on October 22, 2013. Dr. Lange again stated no further diagnostic
testing or treatment interventions were necessary. Petitioner informed Dr. Lange that she had enrolled in a
CALC program, but from the very beginning she did not believe it was practical due to her learning deficiencies.
Dr. Lange noted there was a difference between the vocational opinions of Ms. Blaine and Mr. Dolan as to
whether Petitioner is fit for clerical work from an intelligence standpoint. He opined that Petitioner's
medication might result in difficulties with keyboard speed and concentration. Dr. Lange could not objectively
quantify the amount of low back pain Petitioner was reporting. Based on Petitioner’s physical capabilities, Dr.
Lange did not believe she was totally disabled for all occupations. Dr. Lange stated that while Petitioner may
not be a candidate for a clerical position (based on Mr. Dolan’s reported intellectual testing), he could certainly
envision several occupations at the sedentary physical demand level. (PX 11).

Page 6 of 11
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On October 28, 2013, Dr. Gornet stated that Petitioner could work with permanent restrictions of no
lifting greater than 10 pounds and no repetitive bending or lifiing. Petitioner was again placed at maximum
medical improvement. (PX 4). On October 29, 2013 Petitioner underwent the lumbar MRI that Dr. Gomet

recommended May 23, 2013. (PX 4).

Petitioner did not progress well with the training at CALC. She was having physical issues with back,
neck and shoulder pain. Her schedule was three days per week for four hours per day. There was a schedule set
out for how she was to progress. She strained her neck while typing and had headaches. Sitting for a period of
time caused her back to spasm. Her instructor allowed her to leave the room and walk around and sit at a couch
on another level to prop up her leg. She took her book to study and try to read.

The beginning computer skills she learned without much trouble. However, leaming the Word program
and on to the intermediate level was a problem. She felt she had a reading comprehension problem because she
would read things two or three times to try to retain it. It was a self-paced training program and she did not feel
she could teach herself. The instructor Jim Applegate was very helpful. She would read and retain material for a
short time but then later have to go back again and repeat study. Although she fell behind in her classes, she
kept trying. She began to come in an extra day each week on Mondays to try to catch up. She also took books
home. Her typing speed improved to about 12 words per minute. But she would have to stop typing due to neck
pain. She stated she did not feel she could spend an hour at a time at a computer job. She could not sit that long
due to pain in her neck and back. She does not feel she would be able to complete the training at CALC. She
continuing to work at the program until October 14, 2014. At that time there was a meeting with Jim Blaine and
Mr. Applegate. They told her that even though she tried she wasn’t going to be able to complete the work in
sufficient time and they needed to drop her from the program.

James Applegate testified that he was subpoenaed to appear for the hearing. He is employed by CALC
Institute of Technology. It is an adult education trade school, teaching technology for office administration. It is
a privately owned company. Mr. Applegate has been an instructor at CALC for five years. He has 20 years of
experience in computer technology. He has taught a couple hundred students over the years in that role.

He identified documents involving Petitioner and her enrollment at CALC. Her records included
admission documents, verbal tests skills, grade reports and monthly evaluation reports which are done for all
students. He was also asked to fill out 2 form monthly and provide that to June Blaine who had referred
Petitioner to the program. He also used it to go over the monthly evaluation with the student. He was the

instructor for Petitioner,

The records reflect that she was in the program from April 2013 to October 2014. He observed her
during the course of her training. She received an excellent grade on the basic computer skills course teaching
her how to use a computer. She moved on to Microsoft Word. The training is self-paced. The student is given a
course and he monitors the progress. He will assist and help them out with any questions. Petitioner was
expected to complete each course program within a certain timeline. For instance, Word Basic was to have been
completed by May 7, 2013. Word Intermediate should have been done by May 21, 2013 and Word Advanced by
June 4, 2013. She did not complete the program. She was too have completed all the training by September 15,
2014. He observed that she was having difficulty from day one sitting at her desk for any long periods of time.
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She would have to get up and walk around in sit in more comfortable areas and this continued throughout her
time at CALC. They accommodated her because she was in rehabilitation. They would accommodate any
student with the same request.

L. Buchanan v, Olin Corporation

She completed the practical PC training but then her progress slowed significantly with Word. It was his
observation that she was eager to be in school but she had difficulties. He discussed with her about being away
from her desk and whether she was able to sit at the desk longer. His observation was that she was in pain and
having difficulty. She definitely cooperated and that is reflected in the monthly evaluations. She did what he
asked in terms of trying and doing paperwork. Eventually she completed all three segments of Word, Basic,
Intermediate and Advanced. This took the entire time that she was there. This should have been done within
about six weeks of starting the program. She did have a leave of absence and the administration received notes
that she was to be away from school.

In his opinion there was not a potential for her to complete the program that was outlined for her. She
could not make the progress. Mr. Applegate approached the director of the school and advised him that he did
not see enough progress to continue. He felt that June Blaine should be contacted and advised that nothing more
could be accomplished. There was a meeting with Petitioner’s attorney and June Blaine in October of 2014,
During this time Mr. Applegate felt that Petitioner was giving a fusll effort to complete the training. He believed
the director spoke to Petitioner about terminating the program because she was not progressing as expected.

Petitioner completed 4 of 26 courses of the program planned for her. She also worked on keyboarding
but she didn’t complete the keyboarding program. She tried to certify as a Microsoft Office Specialist in Word.
He advised the director that he did not feel they were deing Petitioner any good.

The witness was asked to compare Petitioner’s progress up to December, 2013 to that of a student who
was receiving Title IV government funding. Based on government standards for required progress to continue
funding, Petitioner would have been discontinued from the program due to lack of adequate progress to that
point. It was acknowledged that the private funding for Petitioner was not being cut off.

Petitioner testified that June Blaine never suggested that she undertake a job search. No one has offered
to help her do a job search. If she was able to complete the CALC training they were going to help her find a
job. She feels she could work at a job emotionally but not physically. She could not do any of the work she has
done in the past. She wishes she could have her old job back. She had some back pain in 2006 but she was
treated with therapy and continued to work for Respondent. She had no other injury before the accident of 2011.

Petitioner returned to Dr. Gomet on November 3, 2014 complaining of neck pain radiating into both
shoulders and her right arm. Dr. Gornet described these symptoms as “part of her original work related injury.”
On January 5, 2015 and January 14, 2015, Petitioner underwent C5-6 epidural injections. (PX 6). Respondent
has disputed payment of those bills. The bills purportedly remain outstanding. (PX 9). Petitioner last returned
to Dr. Gornet on March 16, 2015. Dr. Gornet's review of the cervical MRI revealed multilevel problems
involving pathology at C3-C7. He indicated the injections in January provided some relief and suggested
steroid injections might be indicated on an intermittent basis. He further indicated she may require cervical disc
replacement at some point, but he was content with managing her condition conservatively for the time being.
(PX 4). Dr. Gornet testified that the additional cervical MRI and lumbar MRI would help to reassure that no

Page 8 of 11



171¥CCO591

further surgery was needed and that Petitioner should be managed conservatively. The later treatment of her
cervical spine was due to chronic symptoms attributable to the work accident because no other intervening

accident broke the chain of connection.

L. Buchanan v. Olin Corporation 11 WC 16599

Petitioner testified that she lives at home with her husband and grandson. She gets up in the morning and
walks around but doesn’t do a lot physically. Her husband does the cooking and the housework and cleaning,
Her daughter died in May. Her husband takes care of the housework. At some point during the day she has to
lie down for a while. She takes pain medication and then she is tired and drowsy and she has to alleviate the
pain from her leg. She can stand for perhaps 15 to 30 minutes before having problems. Sitting is probably 15
minutes to a half hour depending on pain medication. She watches television and reads her Bible. She visits her
mother and takes her grandson to a park next to her house where she can sit and stand on the porch and watch
him. He is seven years old and in school. She can dress her upper body but her husband does her shoes and
socks because she cannot bend that low. She drives to her mother’s but does not drive a lot and relies on her
sister. She stays in her home area usually driving only to local doctor appointments. She will shop at Walmart

usually riding and electric cart.

It was noted on the record that during the course of her testimony Petitioner stood up and down several
times.

Among other records admitted into evidence, Alton Memorial Hospital emergency room records for the
date of accident show a prescription from Dr. Shaping Sun, Olin Corporation, prescribing a CT scan of the
cervical spine. The parties stipulated that most of Petitioner’s medical bills have been paid. Petitioner submitted
bills for treatment of the cervical spine totaling $11,931.02 which were unpaid. Respondent disputed the bills as
unnecessary and unrelated. The primary dispute between the parties is with regard to Petitioner’s cervical spine

condition.

CONSLUSIONS

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Issue (J): Were the medical services that were provided to Petitioner reasonabie and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

The evidence indicates that Petitioner injured her back and neck when she fell from the broken chair at
work on April 18, 2011. She was sent from Respondent’s medical facility to the emergency room at Alton
Memorial Hospital with a prescription from Respondent’s physician, Dr. Sun, for a CT scan of the cervical
spine. She complained to her family doctor of neck pain on her first visit, two days after the incident and she
complained to Dr. Gomet of neck and shoulder pain on the first visit with him May 5, 2011. Respondent’s
examining physician, Dr. Lange saw Petitioner June 21, 2011 with complaints of discomfort in the neck and
into the interscapular region. Nothing in Dr. Lange’s records disputes the causal relationship between the fall
and injury to Petitioner’s cervical spine. The only medical opinion was from Dr. Gornet who testified that there
was a causal relationship. The fact that she continued to complain of neck symptoms is reflected in the records
admitted from physical therapy, Dr. Gornet, Dr. Lange and vocational assessment and training. Based upon the
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foregoing and the record taken as a whole, the Arbitrator finds Petitioner’s current cervical condition is causally
related to the injury.

Dr. Gornet testified that he initially placed treatment of Petitioner’s neck and shoulder “on hold” to
concentrate on the low back condition. Petitioner continued to complain of neck symptoms as reflected in
various records. Petitioner testified credibly that her neck pain and shoulder complaints never resolved and she
continued to seek treatment. Eventually in 2013 and 2014 Dr. Gornet diagnosed herniations at C5 —~ 6 and C6 -
7. He recommended cervical epidural injections which were performed by Dr. Boutwell in January, 2015.
Petitioner testified that the injections gave her some relief of the neck pain. Dr. Gomet testified that the
treatment was necessary and reasonable. Although Petitioner had been placed at maximum medical
improvement, treatment can be required if symptoms persist due to the work-related injury. Dr. Lange was not
asked to render an opinion as to the reasonableness of the epidural steroid injections. The only opinion came
from Dr. Gornet.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds the cervical treatment was
reasonable and necessary and Respondcnt is ordered to pay $11,931.02 as listed in PX 9 pursuant to Sections
8(a) and 8.2 of the Act. Respondent shall receive credit for any bills paid.

Issue (K): What temporary benefits are in dispute?

Issue (N): Is Respondent duc any credit?

The parties agree that as the date of hearing Petitioner had been paid $164,831.75. Petitioner received
$132,381.75 for temporary total and maintenance benefits paid from April 20, 2011 through October 14, 2014
when her CALC program was discontinued. Thereafter Petitioner received $32,450.00 in permanent disability
payments. Payments post-dating October 14, 2014 are deemed permanent total disability advancements.

Respondent shall be given a credit of $132,381.75 for TTD, and maintenance, and $32,450.00 for other benefits
(PTD) paid following 10/14/14, for a total credit of $164,831.75.

Respondent is entitled to an 8(j) credit for any medical biils submitted and paid by the group insurance carrier.

Issue (L): What is the nature and extent of the injury?

Petitioner was released with permanent restrictions {rom Dr. Gormnet of no lifting over 10 pounds, no
repetitive lifting or pending. He testified that he also included a restriction of the need to altemnate sitting and
standing as needed. Although this was not included on the specific instruction sheet issued in July 2012, he
testified that this was expected with any such sedentary release. His dictated note of May 10, 2012 reflected that
restriction. Respondent’s examining physician, Dr. Lange also stated that Petitioner could function at a
sedentary level only.

Based on these physical restrictions Petitioner was evaluated by vocational counselor Stephen Dolan at
the request of Petitioner’s attomey and by June Blaine at Respondent’s request. Petitioner was placed in a
clerical training program but was unable to complete the program. Her instructor, James Applegate testified that
she gave consistent effort but clearly had pain which restricted her ability to perform typing at a computer as
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needed. He felt that she could not complete the program since she had only completed a word processing course
during many months of study.

Stephen Dolan opined that Petitioner will not be able to perform any employment for which a reasonably
stable labor market exists. She would not be able to do that unless the pain could be brought under control and
her anxiety and depression improved. Based upon the pain condition alone, he did not feel that she could
tolerate a regular work schedule because she has to lie down periodically. He observed her for hours and felt her
pain complaint were credible.

Dr. Lange, Respondent’s examiner, saw Petitioner October 22, 2013. He felt she had mechanical low
back discomfort which was to be expected. He stated it would not be unusual to have axial low back pain with
prolonged sitting. He said these symptoms are extremely common in post-discectomy patients with prolonged
sitting,

This evidence confirms Petitioner’s testimony about ongoing pain and limitations. Petitioner testified
credibly and appeared to be uncomfortable during her testimony. June Blaine was not called to testify and no
opinion was presented stating that Petitioner was capable of gainful employment. The only opinion came from
Mr. Dolan who stated Petitioner was unable to perform any work for which a reasonably stable job market
existed.

Pursuant to ABB C-E Services v. Industrial Commission, 316 Ill.App.3d 745, 737 N.E.2d 682, 250
II.Dec. 60 (2000), a claimant is not required to perform a job search to prove entitlement to an odd-lot
permanent total disability. He may show that, by virtue of his present condition, age, training and experience, he
is unfit to perform any but the most menial tasks for which no stable labor market exists. Petitioner has met that

burden here,

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Respondent shail pay
Petitioner permanent and total disability benefits of $723.41/week for life, commencing 10/15/14, as provided in
Section 8(f) of the Act.

Page 11 of 11



14 WC 32743

Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers™ Benefit
Fund (§4(d))
)} SS. |:| Affirm with changes l:' Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) D Reverse D Second Injury Fund (§8(e}18)
[} PTD/Fatal denied
X’ Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Floyd “Joe” Sumpter,
Petitioner,

vs. No. 14 WC 32743
e 17IWCC0592

DECISION AND OPINION ON REVIEW

Timely Petition for Review under Section 19(b) having been filed by Respondent herein and
notice given to all parties, the Commission, after considering issues including causal connection,
medical expenses, and prospective care, and being advised of the facts and law, modifies the Decision of
the Arbitrator as stated below. The Commission otherwise affirms and adopts the Decision of the
Arbitrator, a copy of which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of temporary
total compensation or of compensation for permanent disability, if any, pursuant to 7homas v. Industrial
Commission, 78 111.2d 327 (1980).

The Arbitrator’s Decision is modified through the Commission’s finding that Petitioner failed to
prove that the condition of ill-being in his left hand — namely, carpal tunnel syndrome -- is causally
connected to the accident of August 8, 2014, in which Petitioner suffered a traumatic injury to his right
wrist. The Commission does not disturb the Arbitrator’s determination of compensability with regard
to Petitioner’s right hand.

Petitioner, 49, had been employed as automobile detailer for about 10 weeks with Respondent as
of August 8, 2014, On that day, Petitioner was using an electric buffer to polish a truck. While holding
onto the spinning wheel of the buffer, the wheel hit a gas cap and jerked backwards to the right, causing
Petitioner’s right shoulder to be flung back and his wrist to be wrenched. He felt immediate, severe pain
in his right wrist and was taken to the emergency room. (Tr. 12-15). He was taken off-work while he
treated for this wrist sprain.
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A month after the accident, on September 9, 2014, he was seen by Respondent’s Section 12
examiner, hand surgeon Dr. R. Evan Crandall. To Dr. Crandall, Petitioner reported pain, swelling,
numbness, a pins-and-needle sensation, and a sharp, knife-like pain to the dorsal aspect of his right hand.
An EMG/NCYV study of the right hand confirmed advanced, severe carpal tunnel syndrome, for which Dr.
Crandall recommended carpal tunnel release surgery. (RX 2; RX 4).

Dr. Crandall returned Petitioner to work. (RX 2). Although Petitioner was returned without
restrictions, Petitioner testified that he began to use his left hand predominantly at his job as a detailer,
and it was not long (about a week or so) before he started noticing the same symptoms in his left hand.
(Tr. 25). On January 7, 2015, Dr. Crandall performed a second Section 12 examination, after it became
apparent that Petitioner would claim a work-related injury to the left hand as well as to the right hand. At
that time, an EMG/NCV study of the left hand was done, and it revealed longstanding, severe carpal tunnel
syndrome in that hand too. (RX 3; RX 4).

Petitioner does not deny that his bilateral carpal tunnel syndrome long preexisted his employment
with Respondent. (Tr. 25-26). Instead, he alleges that he was asymptomatic in both hands until the
traumatic accident of August 8, 2014 caused his carpal tunnel syndrome -- first in the right hand, and then
in the left hand - to manifest. That is, he alleges that the electric buffer mishap that sprained his right
wrist aggravated his preexisting right carpal tunnel syndrome and caused it to become symptomatic, after
which his preexisting left carpal tunnel syndrome was aggravated and made symptomatic through the
subsequent compensatory overuse of his left hand at work.

Regarding causation, Dr. Crandall testified that Petitioner’s bilateral carpal tunnel syndrome was
advanced and predated his employment with Respondent by 3 to 5 years or more. (RX 4 at pp. 18-19).
Dr. Crandall explained that it took many years to develop the level of nerve demyelination as revealed in
the EMG/NCYV studies. (RX 2 at p. 32). Dr. Crandall’s opinion was that the August 8, 2014 wrist sprain
did not cause Petitioner’s right carpal tunnel syndrome, and that the subsequent alleged overuse of his left
hand did not cause the left carpal tunnel syndrome. (RX 4). The hand surgeon noted that patients with
severe carpal tunnel syndrome usually have it in both hands, and he further opined that it would not have
been possible for Petitioner not to have noticed symptoms prior to the asserted date of accident. (RX 2 at
p. 3). Petitioner’s independent medical examiner, orthopedic surgeon Dr. Corey Solman, testified
regarding his opinion that the August 8, 2014 wrist injury had “aggravated a carpal tunnel syndrome and
created a more symptomatic condition” in the right hand and that Petitioner’s “compensatory work that
he did with his left hand was probably enough to incite symptoms” in the left hand. (PX 1 at p. 21; PX 1
exhibit 1).

The Arbitrator found Petitioner to be a credible witness. In finding the current condition of ill-
being in not just the right but also the left hand to be compensable, the Arbitrator favored the opinion of
Dr. Solman and accordingly awarded prospective bilateral carpal tunnel release surgery. The Commission
views the evidence differently and further finds the opinion of Dr. Crandall to be more persuasive,
particularly in light of the severity of the findings and the likely duration of the preexisting condition at
that level of severity.
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For the reasons stated, the Commission finds that Petitioner has not proven that his left carpal
tunnel syndrome was causally connected to the asserted work-related accident. Accordingly, the
Arbitrator’s award of medical expenses for treatment for the left hand, including prospective treatment to
that hand, is vacated. The prospective care relative to the right hand as awarded is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed
on August 6, 2015, is hereby modified as stated herein and otherwise affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the award of medical benefits is
modified. Respondent shall pay only the reasonable and necessary medical expenses incurred for
treatment to the right hand and wrist under § 8(a) of the Act and subject to the medical fee schedule,

IT IS FURTHER ORDERED BY THE COMMISSION that the award of prospective medical care
to the left hand is vacated. The prospective care relative to the right hand as awarded is affirmed.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration of
the time for filing a written request for Summons to the Circuit Court has expired without the filing of
such a written request, or after the time of completion of any judicial proceedings, if such a written request
has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

pATED: SEP 27 2017 Z:./
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; [LLINOIS WORKERS' COMPENSATION COMMISSION
. NOTICE OF 19(b) ARBITRATOR DECISION

SUMPTER, FLOYD JOE Case# 14WC032743

Employee/Petitioner

HEWAY MOTOR CO INC 17IWCC@ 592

Employer/Respondent

On 5/18/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in

Chicago, a copy of which is enclosed.
shall accrue from the date listed above to the day before the

If the Commission reviews thig award, inferest of 0.37%
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, inferest shall

not accrue.

A copy of this decision is mailed fo the following parties:

4888 LAW OFFICE OF KEITH SHORT PG

1801 N MAIN ST
EDWARDSVILLE, IL 82025

2542 BRYCE DOWNEY & LENKOV LLC
JESSICA M RIMKUS

200 N LASALLE ST SUITE 2700
CHICAGO, IL 60601



STATE OF ILLINOIS ) [ njured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Madison ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS®’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Floyd Joe Sumpter Case # 14 WC 32743

Employee/Petitioner
Consolidated cases: N/A

I:i-Way Motor Co., Inc. 1 7 I W C C @ 5 9 2

Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Collinsville, on August 27, 2015. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DiSPUTED ISSUES
A. D Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational

Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
x Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

El Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
(1 TPD [C] Maintenance [JTTD

M. D Should penaities or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

TOMmunw

hq:—-l

ICAvbDeci9b) 210 1001, Randolph Street #8-200 Chicago, 1L 60601 312.814-6611 Toll-free 866:352-3033  Web site: wirw.nree il.gov
Downstate offices: Collinsville 618:346-3450  FPeorig 309-671-3019 Rockford 815:987-7292  Springfield 217:785-7084
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FINDINGS
On the date of accident, 8/8/14, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $10,754.20; the average weekly wage was $203.33.

On the date of accident, Petitioner was 49 years of age, sirgle with 2 dependent children.
Respondent /iras not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $1091.03 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $1,091.03.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER
Respondent shail pay reasonable and necessary medical services of $12,980.99, as set forth in Petitioner’s
cxhibits 6 - 10, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this

credit, as provided in Section 8(j) of the Act.

Respondent shall also authorize and pay for prospective medical treatment as recommended by Dr. Solman, as
provided in Sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commuissiof.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

(o el

Signoture of Arbitrator

ICAfbDeel9(b)
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FINDINGS OF FACT

This claim was tried pursuant to section 19(b) of the Act. The Application for Adjustment of Claims was
amended, without objection, to include bilateral carpal tunnel syndrome. The primary issues in dispute are
causation between Petitioner’s need for bilateral carpal tunnel syndrome surgery and his employment accident

of 8/8/14.

The essential facts of the case are not in dispute. Prior to the accident Petitioner worked approximately
10 weeks for Respondent as an automobile detailer. His work included washing and waxing vehicles, buffing
the exteriors; shampooing and cleaning the interiors and making needed body repairs to vehicles. He used a
variety of hand tools including electric buffers, drills, hoses, hand towels, sponges, power washers and vacuums.

Prior to 8/8/14 Petitioner did not have any symptoms of CTS in either hand. He had never seen a doctor
for CTS, nor had he expressed any complaints of numbness or tingling to any of his coworkers or employer.
Prior to 8/8/14 he had never lost time from work due to complaints involving his hands.

Petitioner is not diabetic. He has no history of neck injury; no history of thyroid illness and no history of
rheumatoid arthritis. Petitioner has no hobbies or other non-work activities which involve extensive use of the

hands.

On 8/8/14 Petitioner was buffing a truck when the spinning wheel of the buffer caught the edge of a gas
cap causing the buffer to twist violently in Petitioner’s hands. The buffer operates at several thousand rotations
per minute. Petitioner immediately felt a sharp pain in his right wrist. He was taken by his employer to the
emergency room at Red Bud Regional Hospital. Physical exam and diagnostic studies revealed excessive
swelling and numbness in the right hand. Petitioner was referred by the ER to Dr. David Walls,

Petitioner saw Dr. Walls on 8/11/14 and was diagnosed with tendonitis of the wrist and elbow pain. An
MRI of the right wrist done on 9/9/14 revealed a cyst and degenerative changes but no acute tears.

On 10/30/14 Petitioner was seen by Dr. Walls who noted ongoing right wrist pain and likely CTS. A
referral to Dr Prieb was attempted for surgical management of the CTS. Instead, on 9/9/14, Petitioner was seen
by Dr. Richard Crandall, a plastic and hand surgeon at the request of Respondent.

Dr. Crandall diagnosed Petitioner as suffering a right wrist sprain and sent him for electrodiagnostic
studies. Petitioner was sent to Dr. Danjel Phillips by Dr. Crandall for EMG/NVC study of the right wrist on

9/9/14. The study revealed “motor median neuropathy across the right carpal tunnel.

On 1/7/15 Dr. Phillips performed EMG/NVC studies of both wrists. The studies revealed bilateral CTS
with the right more severe than left,

Dr. Crandall reviewed the studies and agreed that Petitioncr had evidence of CTS and required surgery
on the right wrist. Dr. Crandall testified that the degree of demyelation of the median nerves suggested the
syndrome had been ongoing for several years and, as such, was not related to the acute accident of 8/8/14.
(Resp. ex 4, pg 13). Dr. Crandall did acknowledge that the job of car detailer could cause CTS, though he did
not believe it was the cause of Petitioner’s CTS. /d., at 20. Dr. Crandall also agreed the Petitioner did suffer a
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work related right wrist sprain but did not believe that he was asymptomatic for CTS before the work injury.
Despite there being no medical evidence of CTS and no history of complaints or lost time from work before
8/8/14, Dr. Crandall believed the CTS must have pre-dated the accident.

Dr. Corey Solman saw Petitioner on 11/7/14 at the request of his attorney. Dr. Solman agreed that
Petitioner needed bilateral CTS surgery. He also noted the mechanism of injury; that the buffer placed
Petitioner’s arm in an abducted and externally rotated position at the level of the shoulder and “wrenched his

wrist and elbow into a fully extended position.”” (Pet. ex 1, pg. 8). Dr. Soleman believed that the wrist MRI
revealed a possible ligament tear. /d., at 9. Films also revealed inflammation of the tendons suggestive of a

recent trauma. /d., at 10

Dr. Solman testified that the EMG findings were suggestive of long term demyelation of the right wrist
and that physical exam findings were consistent with bilateral CTS. He felt that a left EMG would reveal CTS,
which it did. Dr. Solman opined that Petitioner’s injury of 8/8/14 aggravated and made symptomatic the CTS
that existed in Petitioner’s right hand and that Petitioner being returned to work by Dr. Crandall resulted in such
an overload of the left wrist that his heretofore asymptomatic left CTS became symptomalic requiring surgery.
Id., at 20-21. As such, Dr. Solman related the need for surgery on both hands to the effects or consequences of
the 8/8/14 accident. Dr. Solman testified that people can have severe CTS and remain totally asymptomatic and
“don’t really recognize their symptoms and if they have an injury or worsening of their condition with work-
related activities sometimes they'H get worse. .. despite carpal tunnel syndrome being severe.” /d., at 26-27.

CONCLUSIONS
Issue (F): [s Petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator found Petitioner to be a credible witness. Further, the Arbitrator found the testimony and
opinions of Dr. Solman more persuasive than those of Dr. Crandall in this case.

The undisputed evidence presented shows Petitioner suffered a significant sprain of his right wrist on
8/8/14. There is no evidence to indicate he had symptoms of bilateral CTS before that date. There is no
medical evidence of complaints of CTS and no EMG/NVCs before that date. Petitioner performed all of the
essential functions of his employment without lost time, without complaints and without restrictions prior to
8/8/14. Petitioner’s job is hand intensive; a fact with which Respondent IME, Dr. Crandall agreed.

Given the history of a traumatic hand injury on 8/8/14, the Arbitrator finds that there was an aggravation
of the demyelination of the right median nerve. Surgery for CTS is done to address symptoms or loss of
function. There is no evidence Petitioner had either symptoms of CTS or loss of function in the right hand prior

to 8/8/14.

There is no dispute Petitioner requires surgery on the left wrist, The source of his complaints of
numbness and tingling in the lef hand are confirmed by EMG. It is noted that he did not express any
complaints involving the leR hand when seen by Dr. Crandall for treatment of the right hand. In fact, Dr.
Crandall’s exam notes indicate the Tinel’s and Phalen’s testing of the left hand were normal. This was despite
the fact that Dr. Crandall believes the EMG showed long standing left CTS. Petitioner had advanced CTS on
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diagnostic study, but did not have complaints or clinical findings of CTS in the office exam. It was only afier he
went back to work, in a job Dr. Crandall agreed was hand intensive, that he developed complaints of left CTS.
The Arbitrator agrees with Dr. Solman’s opinion, that the demands of doing a hand intensive job primarily with
the non-dominant left hand was an aggravation of any underlying, dormant CTS.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds Petitioner has met his
burden of establishing that his current condition of ill-being is causally related to the accident of 8/8/14.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Issue (K): Is Petitioner entitled to any prospective medical care?

Both Dr. Solman and Dr. Crandall agree Petitioner is in need of surgical repair of his bilateral CTS.
Based upon the findings with regard to issue F above and the record taken as a whole, the Arbitrator finds the
medical expenses incurred up to the date of hearing were both reasonable and necessary. The Arbitrator further

finds that Petitioner is entitled to any prospective medical care.

Respondent shall pay reasonable and necessary medical services of $12,980.99, as set forth in Petitioner’s
exhibits 6 ~ 10, as provided in Sections 8(a) and 8.2 of the Act. Respondent shall also authorize and pay for
prospective medical treatment as recommended by Dr. Solman, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall be given a credit for medical benefits that have been paid, and Respondent shall hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this

credit, as provided in Section 8(j) of the Act.

Page § of 5
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Page 1
STATE OF ILLINOIS ) |X’ Affirm and adopt (no changes) D Injured Workers’ Benefit Fund
(§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) I:l Reverse |:| Second Injury Fund (§8(e)18)
SANGAMON [ pTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Gary Jones,

Petitioner,
VS, NO: 11 WC 40147

Brian Moreman,
d/b/a, Moreman’s Home Improvement,
& Injured Worker’s Benefit Fund.

Respondent 17IWCC0598

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
Petitioner's permanent partial disability, medical expenses, benefit rates, notice and penalties,
pursuant to Section 19(1) and being advised of the facts and law, affirms the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that, other than as stated
above, the Decision of the Arbitrator filed October 5, 2015 is hereby affirmed and adopted.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

oarep,  SEP 27200 Tkl z

Joshua D. Luskin

e ({4 ) Al

68 Charles J.(&Vriéndt
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SPECIAL CONCURRING OPINION

I concur with the outcome as to the denial of benefits. I write separately as 1 believe
Petitioner established he was a traveling employee, and the motor vehicle accident was a
reasonable and foreseeable occurrence. As such Petitioner proved he sustained an accident
which occurred during and arose out of his employment. While I believe Petitioner proved
accident, [ believe Petitioner failed to prove a causal relationship between his accident and his
current condition of ill-being, and therefore, benefits are denied.

Petitioner eventually received treatment on September 30, 2011 at the emergency room
despite declining the need to seek emergency treatment. PX1; T. 37-38. Petitioner’s testimony
regarding an immediate onset of pain following the motor vehicle accident is not credible given
the contrary evidence of Mr. Brian Moreman and the contemporaneous photographic evidence
corroborating Mr. Moreman’s testimony. Mr. Moreman testified Petitioner denied being injured
following the accident. T. 60. Petitioner declined medical treatment offered by ambulance
personnel at the scene of the accident. T. 37-38. Mr. Moreman testified approximately one hour
after the accident, Petitioner voluntarily repaired the bent fender of the van using a 2x6 board
weighing 36 pounds which required lifting and prying. T. 63-64; 70. Such repairs took at least
15 minutes to complete (T. 65) and were documented photographically. RX4-RX7. Mr.
Moreman testified Petitioner did not complain of pain or exhibit pain behaviors while making the
repairs. T. 65; 73. Mr. Moreman further testified Petitioner helped him unhook the trailer from
the van (T. 64) which was also documented photographically. RXS. Following the motor
vehicle accident, Petitioner returned to work full duty and voiced no complaints of pain or injury.
T. 79-80. Additionally, the testimonies of Ms. Lena Otis and Ms. Linda Englert belie
Petitioner’s testimony and complaints to his medical providers of ongoing pain and difficulties.

At best Petitioner suffered cervical/lumbar strains for which he received treatment at the
emergency room. PX1. While at the emergency room, Petitioner underwent diagnostic testing
for both the cervical and lumbar spine which indicated findings related to an old injury and
chronic findings. PX2. Petitioner continued to treat due to his subjective complaints of pain, but
given Petitioner’s lack of credibility, such treatment is due to Petitioner’s degenerative and long-
standing conditions and not the motor vehicle accident, Dr. Santiago and Dr. Fletcher’s opinions
notwithstanding. Both physicians based their opinions on an inaccurate understanding of
Petitioner’s pain complaints and the onset of the same. (See Gross v. Illinois Workers’
Compensation Commission, 2011 1L App (4th) 100615WC, 924- “Expert opinions must be
supported by facts and are only as valid as the facts underlying them [internal quotations

omitted].”)
3 tlclotn Copplitt

L. Elizabeth Coppoletti
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Employee/Petiiogiar

BRUCE MOREMAN D/B/A MOREMAN HOME
IMPROVEMENT DANRUTHERFORD STATE

TREASURER AND EX-OFFICIO CUSTODIAN OF
THE INJURED WORKERS' BENEFIT FUND .'i I‘? I w C C @ 5 9 3

Employer/Respondent

On 10/5/2015, an arbitration decision on this case was filed with the Ilinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

1551 STOKES LAW OFFICES
JACOB R JACKSON

200N GILBERT

DANVILLE, IL 51832

1937 TUGGLE SCHIRO & LICHTENBERGER
TODD D LICHTENBERGER

510N VERMILION

DANVILLE, IL 61832

1368 ASSISTANT ATTORNEY GENERAL
CHRISTINA SMITH
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SPRINGFIELD, IL 62706



STATE OF ILLINOIS ) Injured Workers' Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

)SS.
AN .
COUNTY OF SANGAMON E. 7 I w C C @ 5 9 3 Eif,fj:ﬁf:?bz:d (68(e)18)

ILLINOIS WORKERS®' COMPENSATION COMMISSION
ARBITRATION DECISION :
Gary A. Jones Case # 11 WC 40147
Emplnycc!Pctitiun_cr
Y.

Brian Moreman d/b/a Moreman's Home Improvement,
Dan Rutherford, State Treasurer and ex officio Custodian of the Injured Workers' Benefit Fund

Consolidated cases: n/a

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Springfield, on August 20, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document,

DISPUTED ISSUES
A. I:’ Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

& Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-heing causally related to the injury?

‘What were Petitioner's earnings?

I:I What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD (] Maintenance TTD

L. [X] what is the nature and extent of the injury?

M. Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. D Other

SrEmeaEEHgaw

7

ICArbDec 2710 100 W, Randolgh Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwce.il gov
Daownstate offices: Coflinsvitle 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS
On September 30, 2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

Qn this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $n/a; the average weekly wage was $n/a.

On the date of accident, Petitioner was 45 years of age, single with 0 dependent child(ren).

Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other

benefits, for a total credit of $0.00.
Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Based upon the Arbitrator’s Conclusions of Law attached hereto, claim for compensation is denied.

RULES REGARDING APPEALS Unless a party files a Petz‘tion for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal resuits in either no change or a decrease in this award, interest shall not accrue,

)
% A )
%/A— y e September 29, 2015
h’?ﬁ Date

William R. Gallagher, Arbitrathr
ICAHDec p. 2

ocT 5 - 2019
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Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on September 30, 2011.
The Application alleged that Petitioner sustained injuries to the neck and back as a result of a
"Car wreck" (Arbitrator's Exhibit 2). Respondent did not have workers' compensation insurance
at the time of the accident and the Injured Workers' Benefit Fund was named as an additional
party. Respondent disputed liability primarily on the basis of accident but also disputed that there
was an employee/employer relationship. Petitioner also claimed entitlement to Section 19(1)
penalties (Arbitrator's Exhibit 1). :

Petitioner worked for Respondent doing various construction/remodeling work. Petitioner
testified that Respondent had the right to fire him, designated where the work was performed and
the number of hours Petitioner worked. Respondent was present at the job site and supervised the
work performed by Petitioner. Petitioner brought some of his own tools such as hammers,
knives, etc.; however, Respondent provided other tools such as air hammers, a generator, etc.

Petitioner stated that Respondent would give him a ride to the job site virtually every day
because Petitioner did not have a car or drivers' license. Petitioner's girlfriend would drive him to
a gas station and Respondent would pick him up there. At the end of the workday, Respondent
would drive Petitioner back to the gas station where Petitioner would be picked up by his
gitlfriend. ; :

On September 30, 2011, Petitioner had just completed working at a project in the East end of
Danville and Petitioner was in a van that was owned by Respondent'and being driven by one of
Respondent's employees. Petitioner was sitting on a toolbox directly behind the driver of the
vehicle. There was an automobile accident and Petitioner complamed of neck and low back pain

shortly thereafter.

On cross-examination, Petitioner agreed that the work at the job site, was completed at 3:30 PM.
Afterward, Petitioner consumed some beer that was provided by the homeowner.

Petitioner testified that he pled guilty to home repair fraud when he was operating his own
construction business a number of years ago. He stated that the money in his business account
was seized for past due child support and, for that reason, he had no money to complete some
jobs he was working on. Petitioner pled to the charge, served some time and is still paymg

restitution.

Respondent, Brian Moreman, testified at trial and stated that he was the sole owner of the
business. He had no knowledge that Petitioner was a convicted felon at the time he hired him,

and, if he had been aware of that fact, he woui]d not have hired.

Moreman stated that on the day of the accident the work at the job site was completed and
Petitioner consumed some beer with the owner of the residence. Petitioner then asked Moreman
for a ride to the gas station and Moreman agreed to give him a ride. He also stated that he did not

always provide Petitioner with transportation to/from the gas station.

Gary A. Jones v. Brian Moreman d/b/a Moréman’s Home Improvement, Dan Rutherford, State
Treasurer and ex officio Custodian of the Injured Workers’ Benefit Fund 11 WC 40147

Pape 1

v
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In regard to the accident, Moreman testified that when a Jeep attempted to pass the van it struck
it. Subsequent to the accident, the van was drivable; however, a fender on the trailer that the van
was hauling was bent in causing it to be in contact with one of the tires, Petitioner useda 2 x 6
piece of lumber to pry the fender away from the tire. Respondent tendered into evidence
photographs of the Petitioner performing this task {Respondent's Exhibit 4 and 5). Moreman also
stated that Petitioner did not complain of any Ppain after the accident.

Subsequent to the accident, Moreman drove the van and trailer to his residence where Petitioner
performed some additional work on the trailer. Respondent tendered into evidence a photograph
of Petitioner bending over at the waist performing some work on what appears to be the trailer

hitch (Respondent's Exhibit 8).

Petitioner subsequently sought medical treatment and has been seen by numerous physicians, has
had various diagnostic procedures performed, etc. No surgeries have either been performed or
recommended. At trial, Petitioner claimed to be permanently and totally disabled.

Conclusions of Law
In regard to disputed issue (B) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that there was an emplayee/employer relationship between Petitioner
and Respondent on September 30, 2011.

In support of this conclusion the Arbitrator notes the following:

Petitioner's testimony regarding his being hired by Respondent, Brian Moreman, was unrebutted.
Further, Moreman testified that he directed Petitioner where to work, determined Petitioner's

working hours and supervised Petitioner's work.
In regard to disputed issue (C) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner did not sustain an accidental injury arising out of and in
the course of his employment for Respondent on September 30, 2011,

In support of this conclusion the Arbitrator notes the following:

Petitioner was not in the course and scope of his work duties when the accident occurred.
Petitioner had completed his work day and was no longer performing any work tasks for
Respondent. Petitioner's work for Respondent on that date ended at 3:30 PM and, afterward, he

consumed some beer with the property owner.

Petitioner asked Respondent to provide a ride to the gas station so that his girlfriend could pick
him up, It was at Petitioner’s request that Respondent provided transportation to/from the
worksite and Respondent did not require that Petitioner ride with Respondent.

Gary A. Jones v. Brian Moreman d/b/a Moreman’s Home Improvement, Dan Rutherford, State
Treasurer and ex officio Custodian of the Injured Workers’ Benefit Fund 11 WC 40147

Page 2
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Generally, injuries sustained while an employee is traveling to/from the workplace are not
considered to arise out of and in the course of employment. Venture - Newberg - Perini v,

Ilinois Workers' Compensation Commission, 1 N.E.3d 535 (II1. 2013).

An exception to the preceding rule is when the employee is a "traveling employee." Such
employees are those whose duties require them to travel away from the employer's premises and
they are treated differently than other employees when determining whether an injury arises out
of and in the course of employment. The Courts have found injuries sustained by "traveling
employees" to be compensable when (1) the employer instructs the employee to perform acts; (2)
acts which the employee has a common-law or statutory duty to perform while performing duties
for his employer; and (3) acts which the employee might be reasonably expected to perform

incident to his assigned duties, Wright v. Industrial Commission, 338 N.E.2d 379 (1ll. 1975).

In the instant case, the facts clearly indicated that Petitioner was not a “traveling employee.”
Respondent was in the business of construction/remodeling. Accordingly, the worksite of the
Respondent was wherever the location of the project might be. Petitioner’s work day began when
he arrived at the worksite, It was at Petitioner’s request that Respondent provided transportation
to/from the worksite and Respondent did not require that Petitioner ride with Respondent.
Respondent was merely doing Petitioner a favor so that Petitioner could meet his girlfriend and

get a ride home.

In regard to disputed issues E), F), (G), (7), ®), (L) and (M) the Arbitrator makes no
conclusions of law as these issues are rendered moot because of the Arbitrator's conclusion of

law in disputed issue (C).

William R. Gallagher, Arbitraig?

Gary A. Jones v. Brian Moreman d/b/a Moreman’s Home Improvement, Dan Rutherford, State
Treasurer and ex officio Custodian of the Injured Workers’ Benefit Fund 11 WC 40147

Page 3
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Page 1
STATE OF ILLINOIS ) [:l Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d)
) SS. I:' Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse I:l Second Injury Fund (§8(e)18)

[ ] pTD/Fatal denied

I:’ Maodify XI None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
James Zielinski,

Petitioner,
VS. NO: 07 WC 29995

Cerami Construction,

Respondet 17IWCC0594

DECISION AND OPINION ON REVIEW

A Section 19(h)/8(a) Petition having been filed by the Respondent herein, and notice given to all
parties, the Commission, after considering Respondent’s request for modification from a Section
8(d)(1) award to a Section 8(d)(2) award, and being advised of all facts and law, hereby denies
Respondent’s Petition for the reasons stated below:

FACTUAL BACKGROUND

On May 10, 2007 Petitioner was employed by Respondent as a Cement Mason. On said date he
was carrying his tool bag up a two-story ladder. As he reached the top, he felt a pop in his shoulder.
He looked down and saw that his right biceps had “come off and was flopping.” Petitioner
underwent conservative treatment, work conditioning, and ultimately arthroscopic surgery in
2008. However, in 2009 he complained of increased pain again, and was diagnosed with a torn
rotator cuff.

" By 2012, Petitioner had been permanently restricted from working as a Cement Mason. Medical
professionals opined that his condition was livable as long as he avoided stressing his arm.
Petitioner was limited to lifting up to fifty pounds. A vocational rehabilitation assessment found
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Petitioner’s post-accident earning capacity to be between $12-$15/hr. Petitioner, however, was
unable to secure employment at this wage level.

In 2016, Respondent received notice from a Claims Examiner that Petitioner had been working as
a Cement Mason. Respondent’s 19(h)/8(a) Petition was presented for hearing before
Commissioner Gore. At hearing, Mr. Michael Dynowski, the current VP of Elliott Construction
Corporation testified that, in 2015, he held the position of Flat Work Supervisor, and hired
Petitioner as a Cement Finisher for one day from Local Union Number 502. Petitioner was hired
to pour a floor and the daily work log indicates that he worked eleven hours. Mr. Dynowski
testified that pouring a floor requires the use of a ten-pound bull float to smooth concrete, but that
he did not recall which arm Petitioner used to operate the float.

To operate a bull float, a Cement Finisher floats it across concrete until it gets to the desired
distance, then twists the handle a quarter turn to cock it back towards him or herself, smoothing
the concrete as it returns.

Mr. James Ornelas owns Ornelas Construction. He hired Petitioner for two days of work on
October 29th and 30th of 2015. There was testimony that a Cement Finisher entailed several
duties, some more intense than others. Petitioner worked sixteen hours on the 29th and one hour
on the 30th as a Concrete Finisher. Mr. Omelas was not on site on the days Petitioner worked,
and thus did not know if Petitioner actually operated a bull float or simply used a rake the entire
time. A garden rake would be used to make sure perforated plastic did not get covered up while
concrete was being poured,

Mr. Michael Pirron owns DeGraf Concrete Construction. He hired Petitioner for two and-a-half
days to pave cement. Petitioner was one of fifty employees paving cement, which entails
numerous duties, including carrying a spray can around with water in it to mist the concrete so that
it does not dry out before it has been properly smoothed. Mr. Pirron acknowledged that the person
performing this duty could fill up the can at his or her discretion.

Petitioner testified that he is still incapable of lifting over fifty pounds and cannot climb ladders.
The aforementioned four and-a-half days of work are the only days he has worked since the 2012
award was entered. When he worked for DeGraf Construction, Petitioner testified that the first
day everyone was sent home due to a machine breaking down. The remainder of his time he spent
spraying mist over concrete. He kept the five gallon spray can two-thirds full.

Petitioner testified that when he worked for Elliott construction he simply walked the bull float
forward and back, he did not sling it out, twist and cock it back towards himself. This prevented
any stress on his shoulder.

Petitioner testified that he only used the garden rake while working for Ornelas Construction.
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Being older, Petitioner stated that he was allowed to choose the duties he wanted to perform while
working for the above employers, because older workers usually performed the easier jobs.

Petitioner stated that he only worked these four and-a-half days because he lost his insurance due
to unemployment. Being a diabetic, he had to pay out of pocket for medical expenses, and his
blood work costs $1,300.00 every three months. In 2016 Petitioner’s pension began, thus he no
longer has a need to earn money via employment.

Petitioner’s treating physician testified that the vast majority of his opinions regarding Petitioner
were in reference to his general health. He acknowledged that in 2016 he indicated that Petitioner
could lift over 50 pounds, but noted that this did not necessarily mean he could lift this weight with
his right upper extremity. The treating physician also noted that he was unaware of the specific
duties performed by a Cement Finisher, and he never specifically treated Petitioner’s right
shoulder, thus he was not qualified to opine whether or not Petitioner’s shoulder had improved to
the point he could perform as a Cement Finisher.

ORDER

The Commission finds that there is no objective evidence supporting Respondent’s
§19(h)/8(a) claim. Petitioner has not worked as a Cement Finisher subsequent to the September
4, 2012 arbitration Decision. He did not work at all in 2013 and 2014. He worked a total of four
and-a-half days in 2015, but did not perform any duties that required him to lift over fifty pounds
or use his right shoulder. Petitioner’s treating physician clarified his medical records, stating that
he was not qualified to render an opinion on Petitioner’s ability to return to work with regards to
his right shoulder, and only opined about Petitioner’s ability to work with respect to his diabetic
condition.

Petitioner’s “return” to the workforce had nothing to do with any improvement in his condition,
and everything to do with his need for funds to keep up with his health regimen. Four and-a-half
days of work between 2013 and 2017 cannot realistically be categorized as a return to the
workforce, and Petitioner’s testimony makes it understandable why such a “return” was necessary.

Respondent cannot use the records of Petitioner’s treating physician to prove that Petitioner is
capable of returning to work, as the treating physician himself admitted he did not know for sure
what the duties of a Cement finisher entailed, thus he could not say whether or not Petitioner was
capable of performing the physical requirements necessary. He also stated that he examined
Petitioner generally, and was in no position to render an opinion regarding the vocational
functionality of his right shoulder,
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Based on the totality of testimony and evidence, the Commission finds no sufficient
evidence of a material change in Petitioner’s condition, and therefore denies Respondent’s
Petition.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Section
19(h)/8(a) Petition be denied.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

oate,  SEP 28 207 g a.J f , M

DLG/wde David L. Gore

O: 8/31/17 (Discussion)

45 - T 2, AP
Stephen Mathis

Cebaad, K Mompier)

Deborah L. Simpson




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ZIELINSKI, JAMES Case# 07WC029995

Employee/Petitioner

CERAMI CONSTRUCTION
Employer/Respondent

17IWCC0594

On 9/4/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.14% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0274 HORWITZ HORWITZ & ASSCC
MITCHELL HORWITZ

25 E WASHINGTON ST SUITE 900
CHICAGO, IL 60802

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
EMILY C DAWKINS

20 N CLARK ST SUITE 1000

CHICAGO, (L 60602
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STATE OF ILLINOIS ) I___l Injured Workers' Benefit Fund ($4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF Cook ) [ ] second Injury Fund (§8(e)18)
[Xl None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
James Zielinski Case # 07 WC 029995
Employee/Petitioner
v. Consolidated cases:

Cerami Construction
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on July 25, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSULS

A, D Was Respondent operating under and subject to the Tlinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

|:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

I___] Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
[(JTPD [[] Maintenance TTD

L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [ ] Other

FrEOmMEmUOW

TCArbDec 210 100 IV. Randaiph Street #8-200 Chicago. IL 60601 31 2/814-6611  Toll-frec 866:352-3033  Web sitez www, iwee. il gov
Downstate offices; Collinsville 618/346-3450  Peoria 309/671 3019 Rockford §15/987-7292  Springfield 217/783-7084
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FINDINGS
On May 10, 2007, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $86,905.00; the average weekly wage was $1,671.25.
On the date of accident, Petitioner was 56 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $243,862.03 for TTD, $0 for TPD, $0 for maintenance, and $3,137.04
(advance against PPD) for other benefits, for a total credit of $246,999.07. ArbExh 1.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall be given a credit of $243,862.03 for TTD, $0 for TPD, $0 for maintenance, and $3,137.04
for other benefits, for a total credit of $246,999.07.

Respondent shall pay Petitioner temporary total disability benefits of $1,114.17/week for 192.86 weeks,
commencing May 11, 2007 through January 20, 2011, as provided in Section 8(b) of the Act and as more
fully explained in the attached conclusions of law.

Respondent shall pay Petitioner permanent partial disability benefits of $785.75 per week from January 21, 2011
through May 31, 2012 and permanent partial disability benefits of $799.92 per week from June 1, 2012 forward
and through the duration of his disability as provided in Section 8(d)! of the Act and as more fully explained in

the attached conclusions of law.

Respondent shall pay reasonable and necessary medical services of $1,638.40, as provided in Sections 8(a) and
8.2 of the Act and as more fully explained in the attached conclusions of law.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Vi/) September 4, 2012
Signature ofArbifalor olly Mas; Date

SEP -4 2012
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James Zieliniski v. Cerami Construction
07 WC 293995

Arbitrator’s Findings of Fact

Petitioner, who was sixty-one years old as of the hearing, testified he began working as
a cement mason at age thirteen. T. 14. As of May of 2007, he worked as a cement mason for
Respondent. He was a member of the Cement Masons’ Union, Local 502. T. 14.

As a cement mason, Petitioner’s duties included preparing the sub-base, framing,
pouring concrete and smoothing the poured surface. T.12. He used a variety of hand tools,
including a 20-pound sledge hammer. His tool bag weighed about 30 or 35 pounds. T.13. He
had to lift not only his tool bag but also lumber and machines. During a pour, he would stand
and walk in wet concrete for an extended period. He regularly climbed ladders and sometimes
climbed scaffolding.

Petitioner testified he was required to work 8 % hours per day while empioyed by
Respondent. Once the masons started to pour concrete, they had to continue working until the
job was finished. Otherwise, “part of the structure [would] not bind to the other part.” They
would work through their half hour lunch. Per their union contract, they received double time
for that half hour period. T. 15. Petitioner characterized that half hour of work as
“mandatory.” If he had refused to work through lunch, and had taken the allotted half hour, he
would have been let go. T. 16.

Petitioner testified that the work week in his trade consisted of five days. He had to
make himself available to work on each of those five days. Because he was required to work
8 % hours per day, his work week consisted of 42 % hours. T.17-18.

Petitioner offered into evidence a document from Respondent entitled “employee time
history.” PX 8, p. 2. This document reflects that Petitioner worked a total of four days {April 5,
2007, May 1, 2007, May 2, 2007 and May 4, 2007) and thirty-five hours for Respondent during
the year preceding his undisputed accident of May 10, 2007. The document also reflects total
gross earnings of $1,451.60 (including .50 hours of double time on Aprii 1, May 1 and May 2
and 1.50 hours of double time on May 4, 2007). Petitioner testified he was required to work 9
% hours on May 4, 2007 because cement was poured that day. T.17.

Respondent did not object to the “employee time history.” T. 80. Nor did Respondent
offer any evidence contradicting Petitioner’s wage-related testimony.

Petitioner testified that, on May 10, 2007, he arrived at the jobsite early, as was his
custom, and learned he would have to carry his cooler and tool bag up a ladder by hand. T. 19.
The ladder was almost two stories long. He came back down, put his tool bag over his right
shoulder and headed back up. Just as he got to the top of the ladder, he “felt something pop”
in his shoulder. T.19. After climbing two other ladders, he looked at his right upper arm and

1
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saw that his biceps had “come off and was flopping.” T. 20. He reported the injury and went to
the Emergency Room at Glenbrook Hospital. T. 20-21.

The Emergency Room triage note sets forth the following history: “Pt states was
climbing ladder this AM when felt a painful pop in R biceps area.” Dr. Wahl described
Petitioner’s right biceps tendon as “tense.” He also noted deformity and laxness proximal to
the tendon, “consistent with proximal rupture.” He obtained X-rays [no X-ray report is in PX 4],
applied a sling to the affected arm and instructed Petitioner to follow up with an orthopedic
surgeon close to his home. PX4.

Petitioner saw Dr. Rhode, an orthopedic surgeon, the following day, May 11, 2007.
Petitioner completed a patient information form indicating that his primary care physician
referred him to Dr. Rhode.

Dr. Rhode’s note of May 11, 2007 reflects that Petitioner experienced an abrupt onset
of right shoulder pain while climbing a ladder at work the previous day. Petitioner complained
of a “bulging mass in the biceps area.” He denied having previously injured his shoulder. On
examination of Petitioner’s right shoulder, Dr. Rhode noted a positive impingement sign,
specifically with internal rotation, “representing the posterior (infraspinatus} rotator cuff.” He
also noted “evidence of biceps rupture with a bulbous biceps mass.” He prescribed Feldene
and Tylenol #4 and took Petitioner off work. PX 5.

Petitioner returned to Dr. Rhode on May 25, 2007 and again complained of right
shoulder pain. Dr. Rhode’s examination findings were unchanged. He refilled Petitioner’s
Tylenol #4 prescription, recommended a right shoulder MRI and indicated Petitioner would
require a primary biceps repair. He took Petitioner off work. PX 5.

in an addendum dated June 27, 2007, Dr. Rhode noted that he talked with Petitioner
“about the mechanism of injury,” with Petitioner indicating he felt his arm give way while he
was pulling on the rung of a ladder with his tool belt strapped to his back. 8ased on this
description, Dr. Rhode opined that “the concentric load of pulling up on a ladder rung with the
affected extremity could rupture a proximal biceps tendon.” PX 5. The Arbitrator notes that
causal connection is not in dispute. Arb Exh 1.

An adjuster authorized the recommended MRI and surgery via facsimile on July 13,
2007. Based on entries in several records (RX 2 and 3), it appears that Petitioner underwent the
MRI on July 30, 2007. The report concerning this MRI is not in evidence.

Petitioner testified he subsequently came under the care of Dr. Ho, an orthopedic
surgeon affiliated with the University of Chicago.

Petitioner first saw Dr. Ho on October 1, 2007. A handwritten note bearing that date
reflects that Petitioner “had MRI” but “did not bring.” Dr. Ho obtained a consistent history of
the work accident and noted that Petitioner was continuing to work but having difficulty
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swinging a sledge hammer overhead and reaching behind his back. On examination of
Petitioner’s right shoulder, Dr. Ho noted a full and painless range of motion and normal
strength on Jobe's testing but a “classic Popeye muscle deformity of the right biceps tendon.”
He prescribed physical therapy and instructed Petitioner to return to him in six weeks. He
indicated he “would like to review the MRI more so to study the rotator cuff than the bice{ps.”
PX 1.

Petitioner underwent an initial physical therapy evaluation at AthletiCo on October 3,
2007. The therapist recommended he undergo therapy two to three times a week for four to
six weeks.

petitioner returned to Dr. Ho on October 29, 2007 and indicated he had “noted
increased right shoulder pain over the past week with physical therapy.” On examination of the
right shoulder, Dr. Ho again noted the “Popeye’s deformity” of the biceps. He also noted
positive Neer's, Hawkin’s, Jobe’s and Speed’s tests. He reviewed the MRI and interpreted it as
showing a partial thickness bursal tear of the supraspinatus with impingement and AC joint
arthritis. He offered an injection but Petitioner declined, saying he wanted to try Feldene first.
Dr. Ho updated Petitioner’s therapy prescription to include a rotator cuff program. He
instructed Petitioner to return to him as needed. PX 1.

Dr. Ho issued a correction on November 2, 2007 indicating there was an error in his
October 1, 2007 note and that Petitioner had actually been off work since May 11, 2007. Dr. Ho
indicated Petitioner should remain off work until his next office visit, scheduled for December 3,
2007.

On November 12, 2007, Petitioner’s therapist issued a note indicating Petitioner was not
making any progress, despite having attended fourteen sessions, and complained of constant
pain. PX1.

Petitioner returned to Dr. Ho on December 3, 2007 and reported no relief with either
the therapy or the Feldene. Dr. Ho injected the subacromial bursa with Kenalog and instructed
Petitioner to continue therapy and remain off work. PX 1.

At the next visit, on January 14, 2008, Petitioner reported “75% improvement” to Dr. Ho
but expressed concern about being able to resume his cement finishing duties. Dr. Ho
described this concern as “reasonable.” He noted a full range of right shoulder motion and
good strength on Jobe's testing. He prescribed work conditioning but indicated Petitioner
might require surgery if his symptoms returned or worsened. PX 1.

At Respondent’s request, Petitioner saw Dr. Tonino for a Section 12 examination on
February 4, 2008. [The Arbitrator notes that RX 2 and RX 3 appear to be identical documents
concerning this examination, aithough RX 2 is dated July 26, 2007 and RX 3 is dated February 4,
2008). Dr. Tonino is chief of sports medicine at Loyola University Medical Center. He described
Petitioner as right-handed. He indicated he reviewed various records, including a MRI report of
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July 30, 2007 describing a paralabral cyst, a posterior labral tear and a biceps tendon “within
normal limits.” He noted that Dr. Ho had offered Petitioner an injection because he believed
the MRI to show a partial-thickness rotator cuff tear.

Dr. Tonino noted complaints of right arm weakness and pain with overhead activities.
On examination of Petitioner’s right shoulder, Dr. Tonino noted external rotation to 30 degrees
versus 60 on the left, internal rotation to LS, versus to T12 on the left, and weakness with both
resisted palmar abduction and resisted external rotation.

Dr. Tonino, like Dr. Ho, believed Petitioner to have a partial-thickness rotator cuff tear.
Based on Petitioner’s lack of improvement with conservative care, he recommended an
arthroscopy. He indicated Petitioner might also need a subacromial decompression and rotator
cuff repair. He also indicated Petitioner would need to undergo therapy postoperatively. RX 2,
3.

On February 11, 2008, Petitioner called Dr. Ho and indicated he was experiencing
increased pain with work conditioning and wanted to undergo surgery. Dr. Ho instructed
Petitioner to discontinue work conditioning and return to him. Petitioner returned to Dr. Ho on
February 20, 2008 and indicated his pain had been aggravated by work conditioning. Petitioner
also told Dr. Ho that he had seen Dr. Tonino at the carrier’s request and that the doctor had
suggested surgery. On examination, Dr. Ho noted pain on Jobe's, Neer’s and Hawkin’s testing.
He prescribed Vicodin, told Petitioner to continue his rotator cuff strengthening program, either
on his own or in formal therapy, and scheduled Petitioner for a rotator cuff repair. PX 1.

On May 1, 2008, Dr. Ho performed arthroscopic surgery consisting of a rotator cuff
repair and biceps tendon debridement. In his operative report, he noted a 50% partial-
thickness tear of the supraspinatus and infraspinatus and a tear of the biceps tendon near the
bicipital groove. He described the labrum as “frayed but intact.” He also noted Grade 3
chondromalacia of the glenoid, a type 3 acromion and a prominent distal clavicle. Folliowing
the surgery, he instructed Petitioner to keep his right arm in a sling at all times and start passive
range of motion exercises. Dr. Ho removed the sutures on May 12, 2008 and instructed
Petitioner to begin weaning out of the sling and continue therapy. Petitioner returned to Dr.
Ho on June 16, 2008 and reported only occasional twinges of right shoulder pain. Petitioner
expressed a desire to “start formal therapy and ride his motercycle.” On examination, Dr. Ho
noted a near full range of motion, active elevation of 175 degrees and 4/5 strength with Jobe's
testing. He instructed Petitioner to begin a rotator cuff strengthening program in therapy. He
cautioned Petitioner that, due to the nature of cement finishing, it might take up to six months
for him to be able to resume working. He did not comment on motorcycle usage. PX 1.

A therapy note dated August 13, 2008 reflects that Petitioner reported “riding his bike
since surgery” and denied having any pain while doing so. The therapist cautioned Petitioner
against riding his bike “as frequently as he should [sic] due to muscie weakness and chance of
re-injury,” with Petitioner purportedly stating he was going to continue riding since it “was not
his bike that was causing him pain.” Petitioner complained of severe pain when raising his arm
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and related this pain to exercises performed in therapy. The therapist described Petitioner as
exhibiting both subjective and objective inconsistencies. At the end of her report, the therapist
attributed Petitioner’s pain to either “too much activity outside of therapy or from condition of
shoulder joint.” RX 6.

Petitioner returned to Dr. Ho on August 18, 2008 and described “an episode where he
hyper-extended the shoulder in therapy.” Petitioner indicated his shoulder had been sorer
since this episode. On examination, Dr. Ho noted an essentially full range of motion and good
strength. He renewed Petitioner’s Vicodin ES prescription and instructed Petitioner to continue
his strengthening program. He indicated Petitioner was not ready to return to work. PX 1.

On September 8, 2008, Petitioner went back to Dr. Ho and reported experiencing a
sharp onset of pain while performing an “internal rotation move” during therapy three or four
weeks earlier. Petitioner indicated he had taken four or five days off therapy. On examination,
Dr. Ho noted a full range of motion in forward flexion, abduction and external rotation but pain
with cross-over. He prescribed Naprosyn and additional therapy and instructed Petitioner to
remain off work. PX 1.

A physical therapy note dated October 24, 2008 reflects that Petitioner reported having
fallen and fractured his right ankle on October 18, 2008. Petitioner was wearing a cast and
ambulating with crutches. Petitioner continued attending therapy thereafter th rough
November 7, 2008, at which time he reported having increased pain and being unable to lift his
right arm past 90 degrees. Therapy was placed on hold a week later. PX 3.

Petitioner testified that Respondent discontinued his temporary total disability benefits
in October of 2008 because he allegedly missed an appointment to be re-examined by Dr.
Tonino. Petitioner testified he did not receive notice of the re-examination because he was in
the process of moving and had his mail held untii the move was completed. It was not until he
retrieved his mail that he learned of the appointment. T. 26. He saw Dr. Tonino in November
of 2008, about two weeks after he retrieved his mail. Dr. Tonino did not release him to work.
After the November 2008 re-examination, Respondent resumed paying him benefits. T.27-28.
Respondent did not offer into evidence any report from Dr. Tonino concerning a November
2008 re-examination.

Petitioner returned to Dr. Ho on November 10, 2008 and reported having seen Dr.
Tonino. Petitioner told Dr. Ho that Dr. Tonino recommended an MR arthrogram. On
examination, Dr. Ho noted pain with overhead activity with positive Neer’s and Hawkin’s signs
as well as pain with cross over. Dr. Ho recommended an MR arthrogram “to evaluate for
possible rotator cuff pathology versus labral pathology.” He directed Petitioner to return to
him following the MR arthrogram. PX 1.

Dr. Tonino re-examined Petitioner on February 23, 2009 and indicated Petitioner had
not yet undergone the MR arthrogram that both he and Dr. Ho had recommended. Dr. Tonino
indicated he had last examined Petitioner on November 3, 2008 and had recommended an MR
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arthrogram on that date. When Dr. Tonino re-examined Petitioner on February 23, 2009, he
noted elevation of 160 degrees on the right, compared with 180 on the left, external rotation to
45 degrees on the right, compared with 60 on the left, internal rotation to L3 on the right,
compared with T12 on the left, and pain with both resisted palmar abduction and resisted
external rotation. With respect to the intervening ankle injury, he stated: “l do not believe the
fact that the patient was ambulating on crutches led to any further damage in the shoulder.”
He again recommended an MR arthrogram and found it likely that Petitioner would require
more surgery based on the calcification shown on his X-rays. He found Petitioner capable of
light duty with no lifting over 5 pounds, no overhead work and no repetitive use of the right
arm. He characterized the treatment to date as reasonable and necessary and stressed that
Petitioner “will not reach maximum medical improvement until he has had his MR arthrogram
and determination has been made whether further surgery is indicated.” RX 4.

On April 6, 2009, a NovaCare therapist issued a discharge summary explaining
Petitioner’s discharge from physical therapy as follows: “Progress has plateaued. Non-
compliance. Stopped coming, hasn’t been seen in 147 days, case is pending litigation.” RX 7.

Petitioner finally underwent the recommended MR arthrogram on May 11, 2009. The
radiologist noted a “recurrent complete tear of the supraspinatus tendon with underlying
rotator cuff tendinopathy,” degenerative changes of the posterior aspect of the bony glenoid,
thinning of the long head of the biceps tendon over the superior surface of the humeral head,
with a tear at this site suspected, and post-operative changes from the previous rotator cuff
repair. PX 1.

On August 3, 2009, Petitioner complained of increased pain to Dr. Ho and indicated he
was experiencing difficulty adducting his arm across his body. On examination, Dr. Ho noted
minimal tenderness to palpation over the AC joint, a negative Jobe’s test, “exquisite pain
localized to the shoulder with resisted forward flexion” and internal rotation only to the upper
lumbar/lower thoracic spine. Dr. Ho reviewed the arthrogram report and recommended a right
rotator cuff repair. PX 1.

At Respondent’s request, Dr. Tonino examined Petitioner again on Juily 29, 2010. Dr.
Tonino noted that Dr. Ho had recommended a revision rotator cuff repair on August 3, 2009.
Dr. Tonino also noted that Petitioner had not seen a physician since August 3, 2009 and
continued to complain of right shoulder pain. Dr. Tonino found Petitioner to be a candidate for
a right rotator cuff repair. He indicated Petitioner should undergo a functional capacity
evaluation if he opted not to proceed with this surgery. He characterized the treatment to date
as reasonable. He indicated he could not determine whether Petitioner would require
permanent restrictions until after the functional capacity evaluation. RX 5.

Petitioner testified he declined to undergo additional surgery because he “went through
a lot of pain” following the first surgery and no one could guarantee a good result. T. 28-29.
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Petitioner testified he became employed on January 21, 2011. On that date, he started
driving a cab taking problem students to school. He continued performing this work until late
May 2011. He denied performing any other jobs in 2011. T.30. His 2011 tax return reflects he
derived a net profit of $8,577.00 in 2011, He has looked for work in 2012 but has not worked.
He looked for jobs as a parts driver or tow truck driver. The parts driver job paid $8.00 per
hour. He did not receive any calls asking him to interview for either of these jobs. T.31.

Petitioner underwent a functional capacity evaluation at ATl on April 10, 2012. T. 32-33.
The evaluator, James Lemley, described the evaluation as valid. He found Petitioner’s physical
capabilities consistent with a medium physical demand level, meaning Petitioner could
occasionally lift 55 pounds. He noted that Petitioner’s cement finisher job is typically
considered a heavy physical demand level position by the Dictionary of Occupational Tables.
He also noted he had not been given a job-specific description. He indicated Petitioner
complained of pain with side to side arm movements “which are consistent with the
movements he performs on the job.” He recommended Petitioner follow up with his physician.
PX 2.

On March 22, 2012, Susan Entenberg, a certified rehabilitation counsel, evaluated
Petitioner at the request of Petitioner’s counsel. Entenberg issued a report concerning her
evaluation on May 29, 2012. Entenberg described Petitioner as “yery pleasant and
caoperative” throughout her evaluation. She noted that Petitioner's temporary total disability
benefits were terminated on December 25, 2011 and that Petitioner denied any current source
of income. She noted Dr. Ho's and Dr. Tonino’s recommendation of a revision rotator cuff
repair and indicated Petitioner did not want to undergo more surgery. She characterized
Petitioner’s previous cement mason job as heavy and noted a valid functional capacity
evaluation placed Petitioner at medium duty.

Entenberg described Petitioner’s most recent work experience as follows:

“Mr. Zielinski did work as a cab driver during 2011 and
indicated that his gross income was $8,577.00 for the year.
He states he also worked in 2012 for Arctic Snow & Plow
doing snow removal this past winter and earned around
$600 for the winter season. He states he also attempted a
finishing job recently. An 11’ by 16” area was filled with
concrete by truck and no finishing was done. He states he
spent 45 minutes smoothing the concrete and was in severe
pain the next morning from the repetitive activity.”

PX 7, p. 3.

Entenberg found Petitioner to be an appropriate candidate for vocational rehabilitation.
She found Petitioner’s prognosis for job placement to be “fair,” given his age, work history and
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restrictions. She found Petitioner’s present earnings capacity to be approximately $12.00 to
515.00 per hour. PX7,p. 4.

Petitioner returned to Dr. Ho on May 14, 2012 and indicated his shoulder had not really
changed since his last visit in 2009. Petitioner indicated that his shoulder was essentially pain
free with rest. He also reported being able to ride his motorcycle. He told the doctor he did
not want to undergo any additional surgery. Dr. Ho reviewed the functional capacity evaluation
and the May 2009 MRI. He addressed Petitioner’s work capacity as follows:

“Based on his recent functional capacity evaluation and
the findings of his post-operative MRI, | agree with the
patient being permanently restricted from his prior job
duties. If he were to be re-employed, it would have to
be at the medium physical demand level unless the patient
were willing to undergo a repeat repair of his rotator cuff.”

PX 1.

At the request of his attorney, Petitioner saw Dr. Rubinstein for an evaluation on May
21, 2012. T.33-34. PX 6. Dr. Rubinstein is associated with the lllinois Bone and Joint Institute.
In his addendum of May 24, 2012, Dr. Rubinstein opined that Petitioner had a “re-tear of his
rotator cuff following an initial workplace accident where he injured his rotator cuff, which was
previously asymptomatic.” Based on the valid functional capacity evaluation and Petitioner’s
description of his cement finisher duties, Dr. Rubinstein further opined that Petitioner was
unable to resume his former trade. He found Petitioner capable of medium duty within the
lifting-related abilities identified at the functional capacity evaluation. He also found Petitioner
to be at maximum medical improvement, based on Petitioner’s decision to forego further
surgery. He suggested a home exercise program and either placement in an alternative job or
early retirement. He concurred with Drs. Ho and Tonino concerning causation. PX 6.

On May 30, 2012, Entenberg issued a brief report indicating she reviewed Dr. Ho's
report of May 14, 2012 and the report did not prompt her to change any of the opinions
expressed in her report of May 29, 2012, PX 7, p. 5.

Petitioner testified he has been unable to find any jobs at the wage level, i.e., $12.00 to
$15.00 per hour, identified by Entenberg. T. 32. Petitioner further testified that no doctor who
has treated or examined him has indicated he can resume working as a cement mason. T. 34,
Respondent’s carrier has never offered him vocational rehabilitation or job search assistance.
T. 34.

Petitioner testified that Local 502 cement masons currently work 42.5 hours per week.
If he had been able to work as a union cement mason between January of 2011 and May of
2012 his base pay would have been $41.85 per hour. As of June 1, 2012, union cement masons
began earning $42.35 per hour. T. 35-36.
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Petitioner testified he is right-handed. T.36. His current pain level varies depending on
his activities and whether or not he inadvertently sleeps on his right side. His right arm “feels
halfway decent” if he avoids all activities. Out of every ten days, he will have one day when he
experiences no pain and two or three days when he feels slight pain. He takes Aleve when his
pain increases. T. 36, 38. He continues to ride his motorcycle because, ironically, that activity
“doesn’t hurt at all.” T. 37. If he rakes leaves or shovels snow, he will “feel it the next day.” T.
37. He still does not want to undergo the second surgery that Dr. Ho offered. T.37. Had the
accident not occurred, he “absolutely” would have continued working as a cement mason. T.
37-38. Shortly before the hearing, his right arm unexpectedly flared up for five to seven days.
The flare-up subsequently resolved. T. 38.

Under cross-examination, Petitioner testified he was subject to weather-related layoffs
when he worked as a cement mason. The layoffs had no set pattern. He has poured cement in
the rain and snow. If he was working on a high-rise, he would be sent home if the winds got
high. T.41. After looking at his 2011 tax return, Petitioner acknowledged his gross receipts
totaled 518,312.00in 2011. T. 44-45. Between January and May of 2011, he worked for R & E
Taxi as a specialized cab driver, taking children to and from school. T. 48. During this time, he
paid gas and lease expenses daily. The owner of R & E Taxi deducted these expenses from
Petitioner’s fares each day and paid Petitioner the remainder in cash. T.52. Petitioner testified
it was “too difficult” to estimate how much he received in cash each day because, if a student
was suspended from school or failed to show up, he would receive no pay. T.53. Petitioner
denied receiving any tips during this period. T. 53. Petitioner quit this job in May of 2011,
when the school year ended. T. 45, 49. In October or November of 2011, the owner of R & E
Taxi asked if he would work as a conventional cab driver. Petitioner agreed but the job proved
to be not worth his time. He was driving in a “very poor neighborhood.” He received very few
tips and earned very little. The cab ended up sitting in his driveway. T.46-49, 54. During this
period, the owner of R & £ Taxi did not charge him a set lease each day. The lease could be as
low as $5.00 on a day when Petitioner received few fares. T.55. Hedrovea cab for about 31
weeks in 2011. During this period, he received $1,018.67 per week in temporary total disability
benefits. T. 50. He never told anyone he was continuing to receive these benefits while
working. He is diabetic and was “freaking out” because his insurance coverage was running
out. T.69. He also operated a snow plow for Arctic Snow Removal during the winter of 2011-
2012 but earned only about $600 because the winter was so mild. The hourly rate of pay was
about 523.75. T. 56.

Petitioner testified that his motorcycle is a Harley Davidson with a 1564 cc motor. The
motor is 96 cubic inches in size. His motorcycle weighs 730 pounds “dry” and close to 900
pounds when it is full of gas and oil. He has to support the motorcycle with his legs while
riding. His motorcycle is a “touring bike,” meaning that the handlebars are about even with his
elbows. When he rides, he holds his arms straight forward at about elbow level. T. 58. He
rides as much as he can, weather permitting. T. 69. He received permission from Dr. Ho to
resume riding his motorcycle about six weeks after his May 1, 2008 surgery. T. 59. Dr. Ho
asked him if it was painful to ride and he said “no.” The doctor then said, “go atit.” T. 60.
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Petitioner recalled a female physical therapist telling him he should not be riding. He told this
therapist his doctor gave him permission and he was going to ride. T. 59. He denied being
discharged from therapy due to non-compliance. T. 61-62. He discontinued therapy on Dr.
Ho's orders. T.62. He underwent no active care between August of 2009 and his functional
capacity evaluation in 2012. T. 62-63. When he met with Susan Entenberg, he told her he can
use a computer to check his E-mails, use Facebook and surf the Internet. T. 63. He has been on
Facebook for about a year. He is starting to acquire basis computer skills. T. 64. He acquired
an E-mail address in March of 2012. T. 64.

Petitioner testified that cement masonry can involve overhead work. When cement
masons do “patching,” they use their hands to hold a grinder above shoulder level. T.65. He
worked as a foreman for about two years. During 99% of that two-year period, he was a
“working” foreman. He would perform the usual tasks of a cement mason during the day and
complete his foreman tasks, i.e., paperwork, each night at home. T.67. Three months ago, he
registered with the lllinois Department of Employment to look for jobs. T. 67. He has also
looked for work online. He has yet to find a posted job for which he is qualified. T. 68.

On redirect, Petitioner testified he obtained assistance preparing his 2011 tax return. T.
69-70. Before 2011, he had never filed a tax return based on self-employment. T. 70. As far as
he knows, his 2011 tax return is accurate. T.70. He made a “bad choice” in continuing to
receive temporary total disability benefits while working. He made this choice because his
diabetes medication costs about $1,000 per month and he was not going to have health
insurance in 2011. He called the State but was unable to obtain any assistance. T.71. It was
not until 2012 that he started operating the snowplow. T. 72. He never injured his right arm
while operating his motorcycle. T. 72-73. Since the work accident, he has aggravated his right
arm during therapy and on those occasions when he slept “wrong.” T.72. He underwent a
repeat MRI in May of 2009. In August of 2009, Dr. Ho offered him the option of additional
surgery. Dr. Ho did not prescribe more therapy at that time. T. 74. He believes the therapy
made him worse. T. 74. He has never held a job where he sat at a desk and operated a
computer. T. 74-75. He is “self-taught” when it comes to computers. He never had to use a
computer when he worked as a cement mason. T. 75.

Arbitrator’s Credibility Assessment and Conclusions of Law

Was Petitioner credible?

In its proposed decision, Respondent describes Petitioner as “evasive” and
“inconsistent,” pointing to Petitioner’s testimony concerning his work hours, motorcycle usage
and therapy attendance.

The Arbitrator views this testimony in a different light. Petitioner testified in a detailed
and convincing manner concerning the demands of his trade and consequent work schedule.
Respondent did not offer any contradictory evidence. Petitioner never attempted to hide his
motorcycle usage. On June 16, 2008, only six weeks after his surgery, Petitioner told Dr. Ho he
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was “anxious to ride his motorcycle,” with the doctor expressing no negative reaction. PX1.
Petitioner’s initial therapist at NovaCare did react negatively but, even then, did not tell
Petitioner to completely avoid riding. This therapist also noted inconsistencies in Petitioner’s
behavior. RX 6. However, Dr. Ho, who presumably reviewed the therapy notes, did not note
any inconsistencies. Neither did Respondent’s examiner, Dr. Tonino, who specifically
referenced the NovaCare records in his reports. RX 4-5. A NovaCare discharge summary (RX 7}
reflects that Petitioner was non-compliant and “stopped coming to therapy” in November of
2008 (RX 7) but the last NovaCare treatment note, dated November 7, 2008, reflects that a
therapist instructed Petitioner to return to Dr. Ho for re-assessment because pain was limiting
his progress. As discussed more fully below, Dr. Tonino had recommended an MR arthrogram
only four days earlier, on November 3, 2008 [see Dr. Tonino’s report of February 23, 2009 [RX
4) which reflects he last saw Petitioner on November 3, 2008), but this arthrogram was not
performed until May of 2009. On this record, with Respondent having failed to offer Dr.
Tonino’s report of November 3, 2008 into evidence, the Arbitrator cannot find Petitioner to be
“non-compliant.”

This is not to suggest that Petitioner was 100% believable on all issues, Petitioner was
not completely forthcoming with respect to his post-accident employment and continued to
cash Respondent’s temporary total disability checks while engaging in that employment, so as
to be able to afford his expensive diabetes medication. T. 69.

What is Petitioner’s average weekly wage?

Petitioner claimed an average weekly wage of $1,671.25 while Respondent claimed an
average weekly wage of $1,528.00. Arb Exh 1.

Petitioner testified he was required to work through his half-hour lunch each day due to
the demands of his trade. T. 16. Petitioner also testified he was required to work extra hours
on May 4, 2007 because a cement pour took place that day. T. 17. Respondent did not offer
any evidence contradicting this testimony. Petitioner offered into evidence an “employee time
history.” This document appears to have been generated by Respondent. PX 8. PX 8 reflects
that Petitioner earned $38.20 per hour and worked four days for Respondent during the year
prior to his undisputed May 10, 2007 accident. On three of those days, he earned 8 hours of
regular pay and % hour of double time. On the fourth day, May 4, 2007, he earned 8 hours of
regular pay and 1 % hours of double time. Respondent did not offer any other evidence
concerning Petitioner’s pre-accident hours or earnings.

Based on Petitioner’s testimony, PX 8 and Arcelor Mittal Steel v. IWCC, 2011 Hll.App.
LEXIS 1154, the Arbitrator includes the double time earnings reflected on PX 8, at straight time
rate, in her calculation of Petitioner’s average weekly wage. Based on Section 10 and Sylvester
v. Industrial Commission, the Arbitrator arrives at an average weekly wage of $1,671.25 by
dividing Petitioner’s total earnings of $1,337.00 (with double time reduced to straight time) by
4 days, or .8. This average weekly wage gives rise to a temporary total disability rate of
$1,114.17.

11
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Is Petitioner entitled to temporary total disability benefits from October 10, 2008 through
November 2, 2008?

Petitioner claims he was temporarily totally disabled from May 11, 2007 through
January 20, 2011. Respondent takes issue only with the period running from October 10, 2008
through November 2, 2008. Arb Exh 1. Respondent claims Petitioner is not entitled to benefits
during this period because he failed to appear for a Section 12 re-examination by Dr. Tonino.
Petitioner testified he missed the re-examination because Respondent provided less advance
notice than with the original examination and he had his mail held while he changed residence.
T. 25-26. Petitioner further testified his benefits resumed after he submitted to the re-
examination.

Section 12 provides, in relevant part, that if an employee “refuses to submit himself to
examination or unnecessarily obstructs the same, his right to compensation payments shall be
temporarily suspended until such examination shall have taken place and no compensation
shall be payable under this Act for such period.”

The Arbitrator finds no evidence in the record suggesting Petitioner either “refused to
submit” to a re-examination or “unnecessarily obstructed” a re-examination. Petitioner’s
testimony about the short notice is unrebutted. Respondent did not offer into evidence the
letter it sent to Petitioner requesting the re-examination. Nor did Respondent offer any
evidence indicating it complied with Section 7110.70 of the Rules Governing Practice Before the
lllinois Workers’ Compensation Commission in suspending the payment of benefits on October
9, 2008. The Arbitrator finds credible Petitioner’s testimony that he had his mail held while
moving and attended the re-examination once he learned of the missed appointment. Dr. Ho's
note of November 10, 2008 reflects Petitioner saw Dr. Tonino, with the doctor recommending
an MR arthrogram. Dr. Ho concurred with Dr. Tonino’s recommendation. PX 1. Dr. Tonino's
report of February 23, 2009 reflects he last examined Petitioner on November 3, 2008, and
recommended an MR arthrogram on that date. The Arbitrator finds it significant that
Respondent failed to offer into evidence Dr. Tonino’s report concerning his November 3, 2008
re-examination.

Based on the foregoing, and because Petitioner’s condition was clearly unstable pending
the MR arthrogram, which was not performed until May of 2009, the Arbitrator includes the
disputed period, October 10, 2008 through November 2, 2008, in her award of temporary total
disability benefits. Petitioner is entitled to temporary total disability benefits at the rate of
$1,114.17 per week from May 11, 2007 through January 20, 2011, with Respondent receiving
credit for the benefits it paid prior to arbitration, pursuant to the parties’ stipulation. Arb Exh 1.

Is Petitioner entitled to reasonable and necessary medical expenses?

Petitioner offered into evidence the following unpaid medical bills:

12
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Provider Date of Service Orig. Charges  Charges per F/S TOTAL
ATI 4/10/12, FCE $2,613.96 51,024.02 $1,024.02
North Shore Univ. 5/10/07 S 480.00 S 346.80 S 346.80
North Shore Univ.
Physicians 5/10/07 S 199.00 $ 199.00 S 199.00
University of Chgo.
(Dr. Ho) 5/15/12 S 143.00 S 68.58 S 6858
TOTALS: $ 3,435.96 $1,638.40 $1,638.40

PX 11. Respondent stipulated to causation (Arb Exh 1) and did not object to any of these
medical expenses. T.80. Respondent’s examiner, Dr. Tonino, consistently described
Petitioner’s treatment as reasonable and necessary. RX 2-5. Accordingly, the Arbitrator awa rds
Petitioner the foregoing outstanding fee schedule charges of $1,638.40.

Did Petitioner establish entitlement to wage differential benefits?

Petitioner seeks an award of wage differential benefits under Section 8(d)1 of the Act
while Respondent seeks an award under 8(d)2. The Arbitrator finds that Petitioner qualifies for
a wage differential award.

Section 8(d)1 of the Act provides, in relevant part:

“If, after the accidental injury has been sustained, the
employee as a result thereof becomes partially incapacitated
from pursuing his usual and customary line of employment,
he shall . . . receive compensation for the duration of his
disability . . . equal to 66 2/3% of the difference between the
average amount he would be able to earn in the full performance
of his duties in the occupation in which he was engaged at the
time of the accident and the average amount which he is
earning or is able to earn in some suitable employment or
business after the accident.”

The record supports the conclusion that Petitioner became “partially incapacitated from
pursuing his usual and customary line of employment” as a result of his work accident.
Accident and causation are not in dispute. Arb Exh 1. Petitioner was diagnosed with a rotator
cuff re-tear following his initial surgery. Petitioner elected not to undergo a second surgery.

Dr. Ho agreed with this election, noting that Petitioner’s condition was livable so long as he
avoided stressing his arm. PX 1. The valid functional capacity evaluation of April 10, 2012
showed that Petitioner is limited to medium duty, with occasional lifting of 55 pounds, and that
Petitioner is thus not capable of resuming his former trade. Dr. Ho reviewed the functional
capacity evaluation on May 14, 2012 and agreed that Petitioner should be permanently

13
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restricted from resuming work as a cement finisher. PX 1. Dr. Rubinstein, Petitioner’s selected
examiner, agreed. PX 6. Respondent did not offer any contrary opinion from its examiner, Dr.
Tonino.

Respondent maintains that, despite his partial incapacity, Petitioner is not entitled to
wage differential benefits because he failed to conduct an appropriate job search. Petitioner
correctly points out that “there is no affirmative requirement under Section 8(d)1 that [he)
even conduct a job search.” Rather, he need only demonstrate an impairment of earnings.
Gallianetti v. Industrial Commission, 315 [il.App.3d 721, 731 (2000). Petitioner also correctly
points out that Respondent failed to provide vocational rehabilitation. Respondent also failed
to prepare a written assessment in accordance with Section 7110.10(a) of the Rules Governing
Practice Before the lllinois Workers’ Compensation Commission. |ll. Admin. Code Tit. 50, Sec.
7110.10 (2004). In Ameritech Services, Inc. v. IWCC, 389 ill.App.3d at 191, 207 (1 Dist. 2009),
the Appellate Court held that such assessments must be prepared and periodically updated
even when it appears that vocational rehabilitation is unnecessary.

In the instant case, only Petitioner offered any evidence concerning his employability.
On direct examination, Petitioner testified he derived taxable income of $8,577.00 in 2011 from
driving a cab (in two different capacities) for R & E Taxi. Petitioner indicated his first stint with
R & E, during which he drove individual students to and from school, lasted only until May of
2011, when the school year ended, and his second stint, as a conventional cab driver, was
unsuccessful due to a lack of customers in the economically depressed neighborhood to which
he was assigned. Petitioner denied working in 2012. T. 31. Under cross-examination,
however, Petitioner acknowledged earning $600.00, at the rate of $23.75 per hour, from
driving a snow plow in 2012. T.56. Petitioner offered into evidence a report from Susan
Entenberg, a certified vocational rehabilitation counselor. Entenberg found Petitioner’s present
earning capacity to be approximately $12.00 to $15.00 per hour based on his work history and
restrictions. PX 7.

Petitioner requests that the Arbitrator use the figure at the lowest end of Entenberg’s
range, i.e., $12.00 per hour, in calculating his wage differential benefits. The Arbitrator instead
uses the figure at the highest end of the range, i.e., $15.00 per hour. Based on Petitioner’s
employment-related testimony, lengthy work history {albeit in one trade) and supervisory
experience, the Arbitrator finds this figure to be a more realistic estimate of Petitioner’s earning
capacity.

PX 9, the wage scale for members of Petitioner’s union, Local 502, shows that Petitioner
would have earned 541.85 per hour in the full performance of his cement finisher journeyman
duties from January 21, 2011 through May 31, 2012 and $42.35 per hour beginning June 1,
2012. The Arbitrator relies on PX 8 and Petitioner’s credible testimony in finding a 42.5-hour
work week.

From January 21, 2011 through May 31, 2012, the Arbitrator awards Petitioner wage
differential benefits of $785.75 per week. The Arbitrator arrives at $785.75 by multiplying

14
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$41.85 per hour by 42.5 hours, arriving at $1,778.63, subtracting $600.00 per week (515.00 per
hour multiplied by 40 hours), arriving at $1,178.63, and multiplying $1,178.63 by 2/3.

From June 1, 2012 forward, and for the duration of his disability, the Arbitrator awards
Petitioner wage differential benefits of $799.92 per week. The Arbitrator arrives at $799.92 by
multiplying $42.35 per hour by 42.5 hours, arriving at $1,799.88, subtracting $600.00 per week,
arriving at $1,199.88, and multiplying $1,199.88 by 2/3.

15
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) I:I Injured Workers’ Benefit Fund (§4(d))
) §S. I:l Affirm with changes I:l Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) BX) Reverse (] Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DUDLEY WILLIAMS,
Petitioner,
VS. NO: 12 WC 26805
THE AMERICAN COAL COMPANY, 1 I? TW C C 0 5 9 5
Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of occupational disease, causation, and
permenancy and being advised of the facts and law, reverses the Decision of the Arbitrator and
finds that Petitioner established that he has an occupational disease arising out of and in the course
of his employment on September 11, 2011, and established a causal connection between that
disease and his current condition of ill-being. The Commission further finds that Petitioner
established “disablement”, as that term is used in the Act, and that he is entitled to permanent
partial disability benefits of $695.78 per week for a further period of 50 weeks as provided in
§8(d)2 of the Act, because the injuries sustained caused 10% loss of use of the person as a whole.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission finds:

1. Petitioner started his mining career in 1972. (T.20) He testified that he worked for Respondent
for 22 years, though worked in the mines for an additional 18 years for other coal companies, the
entire time below ground. (T.16) Petitioner initially worked as a belt shoveler and then as a shuttle
car operator. (T.20-21) He next moved to the continuous miner. (T.22) In 1989, Petitioner took a
job with Kerr-McGee, which became American Coal. He worked maintenance, and at the end for
the last few years, he took a foreman’s job. (T. 27-28) He was a foreman on the long wall face.
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(T.28) Petitioner testified that he signed a resignation from his employment at American Coal on
1/27/12. (T.36) Petitioner didn’t work anywhere after he left the mine. (T.20) Petitioner testified
that during his coal mining career he was regularly exposed to coal dust, as well as silica dust, roof
bolting glue fumes, and diesel fumes. (T.17) Petitioner’s last date of work in the mine was
September 11, 2011. (T.17) Petitioner smoked from age 18 until he was about 25 and quit and ha
not smoked since that time. He smoked maybe half a pack a day. (T.32-33)

2. Petitioner testified that he started noticing problems with his breathing about ten years before
he lefi the mines. (T.29) Petitioner testified that his breathing problems have progressively
worsened over time. (T.31-32)

3. On March 20, 2012, Petitioner underwent a chest X-ray. Dr. Smith, a certified B reader,
interpreted this X-ray on May 15, 2012. (Px2) Dr. Alexander, a certified B reader, interpreted this
X-ray on January 30, 2013. (Px3) Dr. Smith’s impression stated: “simple coal-worker’s
pneumoconiosis with small opacities, primary p, secondary s, mid to lower zones bilaterally,
profusion 1/0.” Dr. Alexander noted that “[t]he film quality is 1. The lung volumes are normal.
Small round opacities are present bilaterally, consistent with pneumoconiosis, category p/p, 1/0....
Impression: Coal Worker’s Pneumoconiosis, category p/p, 1/0.”

4. Petitioner filed an Application for Adjustment of Claim on August 6, 2012, clairing shortness
of breath and exercise intolerance due to “[i]nhalation of coal mine dust including but not limited
to coal dust, rock dust, fumes & vapors for a period in excess of 39 years.” (Ax2) Petitioner claimed
a last exposure date of September 11, 2011.

5. Petitioner saw Dr. Paul on December 3, 2012, at which time he underwent an evaluation and
pulmonary function test. (Px1) Dr. Paul noted that Petitioner complained of “shortness of breath
for 5-6 years when he walks about 1 mile and has shortness of breath when he goes up about 3
flights of stairs.” Dr. Paul diagnosed Petitioner as having simple coal workers’ pneumoconiosis
(CWP) and mild chronic obstructive pulmonary disease. Dr. Paul testified that Petitioner “has a
clinically significant pulmonary impairment in the form of pulmonary symptoms and physical
exam of the chest caused by coal dust. The radiographic evidence was consistent with
radiographically apparent pulmonary impairment.” (Px1 p. 17) Based on Dr. Paul’s diagnoses and
description of Petitioner’s impairment, he didn’t believe Petitioner would be able to work as a coal
miner again and that Petitioner’s condition was permanent. (Px1 p. 18-19)

6. Dr. Meyer, a certified B reader retained by Respondent, reviewed films regarding Petitioner.
(Rx1) In his report, Dr. Meyer noted “the lungs are clear. There are no fine irregular, fine nodular,
or large opacities. Atherosclerotic calcification is seen in the thoracic aorta. The cardiac silhouette,
bones and soft tissue are unremarkable.” It was his impression that there was no radiographic
finding of CWP. (Rx1)

7. 0On August 15, 2013, Dr. Selby, Respondent’s Section 12 examiner, evaluated Petitioner. (Rx2)
In his report, Dr. Selby noted that Petitioner has shortness of breath as well as some scarring on
his chest. Dr. Selby disagreed with Dr. Paul’s “impression” of Petitioner having simple CWP and
mild COPD. (Rx2)
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8. At his evidence deposition on August 11, 2015, Dr, Selby opined that Petitioner does not suffer
from “any respiratory or pulmonary abnormality as a result of coal mine dust inhalation or coal
mine employment.” (Rx2, p.23} Dr. Selby also opined that Petitioner does not suffer from CWP.
(Rx2, p.23) On cross-examination, Dr. Selby acknowledged that it’s possible to have CWP that is
determined at biopsy or autopsy, that may not have been appreciated by radiographic study. (Rx2,
p.59) Dr. Selby also acknowledged that it’s possible to have a chest x-ray or radiographic study
read as being negative and that does not rule out that the possibility that the person could still have
CWP on pathologic review. (Rx2, p.60)

9. The Arbitrator found that Petitioner failed to prove that he has an occupational disease arising
out of and in the course of his employment by Respondent. The Arbitrator relied on the opinions
of Dr. Meyer, Dr. Selby and the independent NIOSH B-readers. In the Commission’s view, the
weight of the evidence supports the conclusion that Petitioner has CWP and that this condition
stems from his occupational exposure to coal, rock dust and fumes in Respondent’s mines.
Accordingly, the Commission reverses the Arbitrator’s Decision and finds that Petitioner proved
exposure to an occupational disease arising out of and in the course of his employment with
Respondent.

In reversing the Arbitrator’s Decision, the Commission relies primarily on the findings and
opinions of Dr. Paul and x-ray interpretations of Dr. Smith and Dr. Alexander. Dr. Paul found that
Petitioner suffers from CWP. The Commission also relies on these doctors’ findings of
radiographic evidence of CWP. The Commission takes note of Dr. Paul’s opinion that Petitioner
should avoid additional exposure to coal and rock dust due to his prior lengthy exposure.

Next, the Commission considers the issue of whether Petitioner has proved “disablement”
as that term is defined in the Act. Under Illinois faw, a claimant does not have to have clinical
impairment to establish disablement. He need only show that he cannot resume his former
occupation. 820 ILCS 31/1(e). Based on Dr. Alexander’s and Dr. Smith’s 1/0 ILO rating and Dr.
Paul’s opinion, the Commission finds that Petitioner proved disablement from an occupational
disease.

Under the particular facts of this case, the Commission elects to award permanency
equivalent to 10% loss of use of the person as a whole under §8(d)2 of the Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator entered on February 11, 20186, is reversed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $695.78 per week for a further period of 50 weeks as provided in §8(d)2 of the Act,
because the injuries sustained caused 10% loss of use of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all additional amounts paid, if any, to or on behalf of Petitioner on account of said accidental

injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $35,000. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: SEP 29 2017 /)4 %E g 1% {/: %,‘
harle eVfiendt

CDJ/dmm Q

O: 8/1/17 oshua D. Luskin
49
DISSENT

I respectfully dissent. I would affirm and adopt the well-founded and well-reasoned decision of
Arbitrator Lindsay. As Arbitrator Lindsay did, I would afford greater weight to the opinions of
Dr. Selby and Dr. Meyer both of whom are certified B Readers whereas Dr. Paul is not. Further,
the diagnostic x-rays performed while Petitioner was in Respondent’s employ (05/22/02;
12/19/06; 06/18/11) fail to evidence pneumoconiosis.

Accordingly, I dissent.
Nl otk Coppdltith

L. Elizabeth Coppoletti




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

WILLIAMS, DUDLEY Case# 12WC026805

Employee/Petitioner

THE AMERICAN COAL COMPANY 1IIWCC0O5B595

Employer/Respondent

On 2/11/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.42% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal resuits in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
KIRK CAPONI

300 SMALL ST SUITE 3
HARRISBURG, IL 62946

1662 CRAIG & CRAIGLLC
KENNETH F WERTS

115 N 7TH ST PO BOX 1545
MT VERNON, IL 52864
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STATE OF ILLINOIS ) ‘:l Injured Workers’ Benefit Fund (§4(d)}

)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) [ Second Injury Fund (§8(c)18)

None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

DUDLEY WILLIAMS Case # 12WC 026805
Employee/Petitioner
v Consolidated cases: N/A

THE AMERICAN COAL COMPANY

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each

party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Herrin, on December 9, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes

findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. L__| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
|Z] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|___| What was the date of the accident?
D Was timely notice of the accident given to Respondent?
[s Petitioner's current condition of ill-being causally related to the injury?
[ ] What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
‘:I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
] TPD [[] Maintenance []TTD
What is the nature and extent of the injury?
. D Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?

Other Sections 1{d)-({f) of the Occupationai Diseases Act

~rEZomMmYOW

~

oczxr

TCArbDec 2710 100 . Randolph Sireet #8-200 Chicago, IL 60601 312/814-6611  Tollfree 366/352-3033  Web site: www.iwec.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3619 Rockford 815/987-7292  Springfield 217/785-7084



FINDINGS i?E%ﬁJCC@595

On September 11, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employes-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner’s earnings were $86,730.80 and the average weekly wage was
$1,667.90.

On the date of accident, Petitioner was 61 years of age, married with 0 dependent children.

Petitioner claims no medical or temporary total disability benefits.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner failed to prove he sustained an occupational disease arising out of and in the course of his
employment. Petitioner’s claim for compensation is denied and no benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

/g%, 2 W, 2/8/16

Signatdre of Arbitrator” Date

ICAbDec p. 2

FEB 11 2016
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Arbitrator Finds:

Medical records from Primary Care Group were admitted into evidence., The first
record was a radiology report of Dr. James O. Alexander for a chest x-ray taken of
Petitioner on October 3, 1996. Dr. Alexander interpreted the film as revealing pulmonary
hyperinflation. (Respondent’s Exhibit No. 5, p. 63). Petitioner was seen on March 4,
2005, with complaint of cold for seven to eight days. His review of systems respiratory
revealed no cough, dyspnea or sputum production. Physical examination of the chest
revealed normal breath sounds. The assessment was acute respiratory infection.
(Respondent’s Exhibit No. 5, pp. 59-60). Petitioner was seen on April 18, 2005,
complaining of cough which had been present for two weeks. Same was productive of
mucoid sputum which was indicated to be scanty. Physical examination of the chest
revealed expiratory and inspiratory wheezes in both lung fields. The assessment was
acute bronchitis. (Respondent’s Exhibit No. 5, pp. 57-38).

In May of 2006 Petitioner was seen by Dr. Jones at Primary Care Group for a
complaint of ongoing back pain for three weeks. Petitioner reported that he had been
having back problems for a long time but he was now working in “lower coal” than his
used to. (Respondent’s Exhibit 3)

Petitioner was seen on October 31, 2006, with cold complaints. He related runny
nose, cough and headache. Review of systems respiratory revealed cough, difficulty
breathing and sputum production. Assessment was acute upper respiratory infection and
rhinitis. (Respondent’s Exhibit No. 5, p. 54). Petitioner was seen again on November
22, 2006, with complaint of cough. The cough was productive of mucoid sputum.
Review of systems respiratory revealed cough with difficulty breathing and sputum
production. Petitioner was diagnosed with acute bronchitis. (Respondent’s Exhibit No.
5, pp. 52-53).

In June of 2008 Petitioner returned to Primary Care Group with complaints of
sciatica, foot numbness, bilateral leg pain and weakness. At his July 15,2008 visit with Dr.
David Lange, Petitioner described chronic low back pain and a sensation of feeling like he
was losing strength in his legs over the last few months. He had begun wearing an ankle
brace in his rubber boots and fallen a time or two. Petitioner was trying to be cautious with
his body mechanics and lifting at work. (Respondent’s Exhibit 2, dep. ex. 3, pp. 9-10. See
also Respondent’s Exhibit 5)
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Petitioner was seen on October 13, 2009, complaining of cough and cold for one
week duration. He related runny nose, cough and chest congestion. Review of systems
respiratory revealed cough, difficulty breathing and sputum production. The assessment
was acute bronchitis. (Respondent’s Exhibit No. 5, p. 33). On December 28, 2009, he
reported cough with congestion and sore throat for a few days. Petitioner related waking
up at night and feeling like he had something in his throat and that it was difficult for him to
breathe or swallow. Petitioner’s cough was characterized by productive mucoid sputum.
The amount of sputum was stated to be scanty. Review of systems respiratory revealed
cough but no difficulty breathing. Assessment was acute bronchitis. (Respondent’s
Exhibit No. 5, pp. 31-32). He was diagnosed with acute bronchitis again on February 25,
2010. (Respondent’s Exhibit No. 5, p. 27).

Petitioner was seen on June 23, 2011, relating pain in his left arm. It was charted
that Petitioner had fallen into a swimming pool with about a foot of water in it on June 1 1,
2011. (Respondent’s Exhibit No. 5, p. 26). He returned on August 19, 2011, saying that
his muscle in his left arm looked like it had fallen. On that date the assessment was
ruptured triceps tendon. Petitioner was referred for orthopedic consult. (Respondent’s
Exhibit No. 5, p. 24).

Medical records of the Orthopedic Institute of Southern Illinois were admitted into
evidence. In a handwritten history, presumably completed by Petitioner on August 24,
2011, he listed his chief complaint as weakness in triceps of the left arm. (Respondent’s
Exhibit No. 4, pp. 31-33). He indicated that the date of onset was June 6, 2011, following
a fall athome. He denied shortness of breath or coughing. He had left triceps weakness
and deformity. He thought he would get better following the fall but failed to do so. The
assessment was left elbow triceps tear. (Respondent’s Exhibit No. 4, pp. 26-27).

Petitioner was seen at Primary Care Group on September 12, 2011. He reported
that he was scheduled for surgery the following day to reattach the large triceps muscle.
On that date review of systems respiratory revealed no difficulty breathing or coughing.
(Respondent’s Exhibit No. 5, pp. 19-20).

On September 13, 2011, Petitioner underwent a left elbow open primary repair of
his triceps tendon rupture. (Respondent’s Exhibit No. 4, pp. 13-14). When seen on
January 9, 2012, in follow-up, Petitioner still had some weakness but was making
improvement. The doctor thought he was progressing well from his surgery. Petitioner
was advised to continue with protective body mechanics, home exercises and medications.
He was to follow up in three to four months. This was the last visit that Petitioner had
with Orthopedic Institute of Southern Illinois. (Respondent’s Exhibit No. 4,p. 5).
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On May 15, 2012, and at the request of counsel for Petitioner, Dr. Henry K. Smith,
board certified radiologist and B-reader, interpreted chest x-ray of March 20, 2012, as
positive for pneumoconiosis, profusion 1/0 with P/S opacities in the middie and lower lung
zones bilaterally. (Petitioner’s Exhibit No. 2).

Petitioner signed his Application for Adjustment of Claim herein on July 19, 2012.
(AX 2)

Petitioner saw Dr. Glennon Paul on December 3, 2012, at the request of his
counsel. (Petitioner’s Exhibit No. 1, Plaintiff’s Deposition Exhibit No. 2).

On January 30, 2013, at the request of Petitioner’s attorney, Dr. Michael
Alexander, board certified radiologist and B-reader, interpreted the chest x-ray of March
20, 2012, as positive for pneumoconiosis, profusion 1/0 with P/P opacities in all lung
zones. (Petitioner’s Exhibit No. 3).

On April 19, 2013, at the request for counsel for Respondent, Dr. Cristopher A.
Meyer reviewed chest x-rays for Petitioner dated June 8, 2011, and March 20, 2012. He
noted the films were of quality 2 but neither showed coal workers’ pneumoconiosis.
(Respondent’s Exhibit No. 1}

On August 15, 2013, and at the request of Respondent, Petitioner was examined by
Dr. Jeff Selby. (Respondent’s Exhibit No. 3, dep. ex. 3) Dr. Selby reviewed Petitioner’s
earlier medical records as well as two chest x-rays dated June 8, 2011 and March 20, 2012.
He disagreed with Dr. Paul’s impression that Petitioner had CWP and mild COPD. In
particular he noted Dr. Paul’s description of “maculopapular lesions”™ as sounding more
like a skin rash than chest x-ray B-readings or even non B-readings. He felt it was not
standard nomenclature when radiologists and pulmonologists read chest x-rays. He noted
that multiple chest x-rays read by the most credible B-readers had found no evidence of
CWP in Petitioner through the time of his exam. A high resolution CT scan of Petitioner’s
chest demonstrated incompatability for Petitioner to have CWP. Dr. Selby also noted that
Petitioner lacked any obstruction by his FEVI/FVC and thus, there was no chronic
obstructive pulmonary disease. Petitioner’s diffusion capacity was in the normal range
when tested by Dr. Selby. Dr. Selby read both the 2011 and 2012 chest x-rays as negative
for CWP and he noted their quality as “2.” Dr. Selby further authored an addendum
recording that he telephoned Petitioner to advise him that a nodule was seen on the CT scan
and that it had a very high probability of being benign due to calcium deposits. Petitioner
replied that he would be seeing someone &t the VA Center in scveral months and would get
a follow-up CT scan.
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On August 16, 2013 Dr. Meyer was deposed. Dr. Meyer has been board certified
in radiology since 1992. (Respondent’s Exhibit No. 1, p. 7). Dr. Meyer has been a
B-reader since 1999. (Respondent’s Exhibit No. 1, p. 19). Dr. Meyer was asked to take
the B-reading exam by Dr. Jerome Wiot who was on the ori ginal committee that developed
the training course which was called the B-reader Pro gram. (Respondent’s Exhibit No. 1,
pp. 19-21). Dr. Meyer has recently been asked to have a more active academic role with
the B-reader course. (Respondent’s Exhibit No. 1, p. 32). Dr. Meyer testified that
radiologists have a 10% higher pass rate on the B-reading exam than other specialties. In
Dr. Meyer’s opinion radiologists have a better sense of what the variation of normal is.
(Respondent’s Exhibit No. 1, pp. 34-35).

Dr. Meyer testified that he reviewed chest x-rays for Petitioner dated June 8, 2011
and March 20, 2012. He felt both films were quality 2. The 2011 examination was
improperly positioned and there was a scapula overlap. The 2012 examination had poor
contrast. Dr. Meyer found both films to be interpretable for pneumoconiosis.
(Respondent’s Exhibit No. 1, p. 40). Dr. Meyer testified that there were no findings of
coal workers’ pneumoconiosis on these chest x-rays. (Respondent’s Exhibit No. 1, pp.
40-41).

Dr. Meyer testified that the B-reader looks at the films of the lung to decide whether
there are any small nodular opacities or linear opacities and based on the size or appearance
of the small opacities, they are given a letter score, (Respondent’s Exhibit No. 1, p. 22).
Dr. Meyer testified that specific occupational lung diseases are described by specific
opacity types. Coal workers’ pneumoconiosis is characteristically described by small
round opacities. (Respondent’s Exhibit No. 1, pp. 28-29). The distribution of opacities
is also described because different pneumoconioses are seen in different regions of the
lung. Coal workers® pneumoconiosis is typically an upper zone predominant process.
(Respondent’s Exhibit No. 1, pp. 22-23). The last component of the interpretation is the
extent of the lung involvement or the so-called profusion. (Respondent’s Exhibit No. 1, p.
23). Dr. Meyer testified that the profusion defines the density of the small opacities in the
lung. (Respondent’s Exhibit No. 1, p. 30).

Dr. Meyer testified that simple pneumoconiosis typically will not progress once
exposure ceases. Dr. Meyer saw no evidence of bulla or hyperinflation on the chest X-rays
that he reviewed. (Respondent’s Exhibit No. 1, p. 87). Dr. Meyer testified that the study
by Laney and Petsonk he was questioned about was not done to address the early disease
process. The abstract which was first published alluded to findings for individuals in the
early disease process where fewer than all lung zones were involved. With regard to early
disease it found an upper zone predominance involving round opacities. (Respondent’s
Exhibit No. 1, p. 88).
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Medical records of the VA Medical Center were admitted into evidence.
Petitioner’s first visit was on August 21, 2013, On that date he was complaining of a dry
skin lesion on the right forearm. He denied any problems with shortness of breath He had a
history of heart murmur, irregular heartbeat, hiatal hernia and chronic seasonal allergies.
Review of his respiratory system revealed no shortness of breath, cough or phlegm.
Examination of the lungs showed bilateral breath sounds clear and equal with no crackles
or thonchi. (Respondent’s Exhibit No. 6, pp. 68-72).

Petitioner was seen at Primary Care Group on September 16, 2013, complaining of
shortness of breath and reported that he had worked in the coal mines for a long time. He
gave an onset of his symptoms ‘“years ago” and he described same as worsening. His
symptoms were exacerbated by walking, exercise and allergenic exposure. Petitioner
denied cough. His oxygen saturation was 96% on room air. Physical examination of the
chest revealed no adventitious sounds. The doctor’s assessment was probable
pneumoconiosis. (Respondent’s Exhibit No. 5, pp. 8-9).

Petitioner was seen again at the VA Medical Center on February 21, 2014, A
review of Petitioner’s respiratory system showed no shortness of breath, cough or phlegm.
Physical examination of the lungs showed bilateral breath sounds clear and equal with no
crackles or thonchi. (Respondent’s Exhibit No. 6, pp. 55-58). Petitioner was seen on
August 26, 2014, for a cardiology consult. He had a history of a murmur and episodes of
lightheadedness. It was noted that he had been working construction during the summer
and had no exertional complaints. He had no recent change in exercise tolerance.
(Respondent’s Exhibit No. 6, p. 32).

The VA Medical Center telephoned Petitioner on August 22, 2014 regarding an
appointment. Petitioner advised that he had been very busy with mine work under his
home. (RX 6)

Petitioner was seen at the VA Medical Center on August 26, 2014 for his heart
murmur, hypertension, and cholesterol. Petitioner denied any shortness of breath. He
reported being very active and climbing stairs without any issues. He further reported that
if he had to, he could run a short distance. Petitioner said he had been performing lots of
physical labor working on his house after the recent sinking of one end of his house. (RX 6)

Petitioner returned to Primary Care Group on January 20, 2015, to discuss a CT
scan performed on August 15, 2013, which revealed a lung mass in the right upper lobe.
He had not followed up regarding the mass afier August 2013. Al this visil review of
systems respiratory was marked as negative. Physical examination of the chest and lungs
showed normal and symmetrical movements, no use of accessory muscles in breathing and
no adventitious sounds. (Respondent’s Exhibit No. 5, pp. 3-4).
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Petitioner retumed to Primary Care Group on May 14, 2015, for an initial Medicare
preventive exam. His review of his respiratory system did not reveal any difficulty
breathing. He had no adventitious sounds on examination of the chest. He had no
diagnoses of a pulmonary or respiratory nature. (Respondent’s Exhibit No. 5, pp. 1-2).

The deposition of Dr. Glennon Paul was taken on June 8,2015. Dr. Paul is board
certified in allergy, immunology and asthma. (Petitioner’s Exhibit No. 1,p.9). Dr. Paul
testified that when he did his fellowship in 1970 to 1972, there were not any pulmonary
fellowships developed. (Petitioner’s Exhibit No. 1, p. 10). Dr. Paul testified that he
reads 100 chest x-rays a week and interprets the same number of pulmonary function tests.
(Petitioner’s Exhibit No. 1, pp. 7-8). Dr. Paul is not board certified in pulmonary
medicine. (Petitioner’s Exhibit No. 1, p. 48). Dr. Paul is the chief medical officer of the
Central [llinois Allergy and Respiratory Service.

Dr. Paul testified that on physical exam, Petitioner had two plus wheezes on forced
expiration only. This is one of the physical findings one would see in someone who has
obstructive airways disease. (Petitioner’s Exhibit No. 1, p. 12). Dr. Paul noted a
minimal obstruction on pulmonary function testing and decreased carbon monoxide
diffusing capacity. He related the diffusing capacity reduction to either emphysema or
coal workers’ pneumoconiosis. Dr. Paul testified that he diagnosed Petitioner with COPD
which would encompass emphysema. (Petitioner’s Exhibit No. 1, pp. 12-13). Dr. Paul
did not find restrictive lung disease in Petitioner. (Petitioner’s Exhibit No. 1, p. 14).

Based on all the data that he had, Dr. Paul concluded that Petitioner has coal
workers’ pneumoconiosis caused by coal dust. He also had emphysema and COPD
caused by the coal dust environment. Dr. Paul’s diagnosis of coal workers’
pneumoconiosis was based, at least in part, on his reading of the chest x-ray. (Petitioner’s
Exhibit No. 1, pp. 14-15). Dr. Paul testified that a negative chest x-ray reading for
pneumoconiosis could not rule out the existence of coal workers’ pneumoconiosis. He
testified that it might be found on biopsy or autopsy. (Petitioner’s Exhibit No. 1, p. 15).

Dr. Paul testified that in light of his diagnoses of pneumoconiosis, COPD,
emphysema and reduced diffusing capacity, Petitioner could have no further exposure to
the environment of a coal mine without endangering his health. (Petitioner’s Exhibit No.
1, p. 16). Dr. Paul testified that Petitioner had clinically, radiographically, and
physiologically significant pulmonary impairment which was caused by his exposure to
coal dust. (Petitioner’s Exhibit 1, pp. 17 & 18) In order to have coal worker’s
pneumoconiosis you must have, in addition to coal mine dust deposited in your lungs, a
tissue reaction. That tissue reaction can be called scarring or fibrosis. That scarring of coal
worker’s pneumoconiosis cannot perform the function of normal healthy lung tissue. (Id.,
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pp. 19,20) Dr. Paul testified that by definition if one has coal workers’ pneumoconiosis,
he has an impairment of the function of the lung at the site of the scarring whether it can be
measured by spirometry or not. (Petitioner’s Exhibit No. 1, p. 20).

Dr. Paul testified that by definition if you have coal worker’s pneumoconiosis, you
necessarily have some impairment in the function of the lung at the site of the scarming
whether it can be measured by spirometry or not. (Id., p 20} Dr. Paul testified that a person
can have radiographically significant coal worker’s pneumoconiosis and not have
shortness of breath. He can also have normal pulmonary function studies, normal blood
gases, and normal physical examination and still have radiographically significant coal
worker’s pneumoconiosis. (Id. p 24) Coal worker’s pneumoconiosis is considered a
progressive disease that can be life threatening. (Id., p 24) Coal worker’s pneumoconiosis
has no cure. (Id. p 24) If a coal worker has coal worker’s pneumoconiosis and ends his
exposure in the coalmine, it can still progress. (Id., pp. 24 & 25) There is no way to stop the
progression of coal worker’s pneumoconiosis. (Id., p 25) Dr. Paul listed other exposures in
the coalmine other than coal dust that can injure the lungs. These include silica, diesel
fumes, fumes from other petroleum products, smoke and fumes from high sulfur coal fires,
smoke and fumes from electrical cable fires, fumes from the glues used in the roof bolting
process, and welding fumes. (Id., p 26)

While Dr. Paul has done evaluations for the coal companies over the years, he also
acknowledged that he has seen hundreds of individuals at the request of Petitioner’s
counsel over a period of years. In the past he has seen as many as 50 individuals a year for
Petitioner’s counsel. (Petitioner’s Exhibit No. 1, pp. 40-41). Petitioner related to Dr.
Paul shortness of breath with exertion. He testified that there are causes for shortness of
breath other than lung disease. Petitioner was not taking any breathing medications and
did not provide to Dr. Paul a past history of having taken breathing medications.
(Petitioner’s Exhibit No. 1, p. 43). Dr. Paul reviewed no treatment records. Petitioner
did not relate to Dr. Paul any cough or sputum. Petitioner did not tell Dr. Paul he retired at
the time he did due to a breathing problem. Dr. Paul did not know why Petitioner left
mining when he did. (Petitioner’s Exhibit No. 1, pp. 43-44). Dr. Paul testified that
simple coal workers’ pneumoconiosis typically does not have symptoms. More likely
than not, the disease will not progress once the exposure ceases. Dr. Paul had no
pathologic evidence of pneumoconiosis in Petitioner. (Petitioner’s Exhibit No. 1, pp.
44-45).

Dr. Paul did not know the date of the chest x-ray that he reviewed. He testified
that the opacily type present was “coal”. e indicated that there was a greater lower lung
involvement in Petitioner’s film. (Petitioncr’s Exhibit No. 1, p. 45). Dr. Paul did not
give the film a profusion rating. (Petitioner’s Exhibit No. 1, p. 46). Dr. Paul has not taken
the B-reading course or the exam to be certified as a B-reader. (Petitioner’s Exhibit No. 1,
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p. 47). Dr. Paul testified that in the B-reader course they do not teach one to tell if a person
has coal workers’ pneumoconiosis or not. He testified, “They just kind of tell you how to
count spots.” (Petitioner’s Exhibit No. 1, pp. 46-47). With regard to the diffusion capacity
testing performed on Petitioner, Dr. Paul did not know the inhalation time for the tracer
gas. He did not know what the hold time was for the tracer gas. (Petitioner’s Exhibit No.
1, p. 47). Hedid not know the expiration time or the inspiration volume for the tracer gas.
(Petitioner’s Exhibit No. 1, p. 48).

The deposition of Dr. Jeff Selby was taken on August 11, 2015. Dr. Selby is
board certified in internal medicine and pulmonology. He has been a B-reader since 1985,
(Respondent’s Exhibit No. 2, p. 3). Dr. Selby has a general pulmonology practice that
entails both inpatient and outpatient. He does all manner of consultation work as far as
chest, lungs or breathing disorders. His practice also encompasses occupational lung
disease including individuals with coal workers’ piieumoconiosis. (Respondent’s Exhibit
No. 2, pp. 4-5). Dr. Selby testified that the board certification of pulmonary disease was
first recognized in 1941. (Respondent’s Exhibit No. 2, p. 25).

Petitioner reported to Dr. Selby that his last day of work in the mines was in
September 2011. On his last day he worked a regular day as maintenance foreman. He
had no shortness of breath or respiratory complaints that day. Petitioner reported to Dr.
Selby that after the mines he went to college for welding and hydraulics and had done a lot
of welding since leaving the rines. Petitioner’s chief complaint was “I want my breath
back.” (Respondent’s Exhibit No. 2, p. 9). Petitioner stated that he had not had “good
air” for five years. He could walk about one mile at his own pace, which was slow. He
noticed his shortness of breath usually with exertion. He also noticed it when walking the
dog at about the quarter mile mark. He reported that he could make it up one flight of
stairs. He had a rare cough but produced no sputum. {(Respondent’s Exhibit No. 2, pp.
9-10). Petitioner reported to Dr. Selby that he injured his elbow in J uly 2011, when he fell
at home putting in a pool liner. He waited on surgery until September 2011, when he
decided to retire. (Respondent’s Exhibit No. 2, p. 10). Petitioner reported that he started
smoking at age 18 and stopped at age 25. He smoked less than one pack a day.
(Respondent’s Exhibit No. 2, p. 11).

Dr. Selby conducted a physical examination. Petitioner was breathing easily at
rest. His pulse oximetry was 98% on room air. His BMI was 29.1, placing him in the
overweight category. His chest exam showed clear lung sounds. (Respondent’s Exhibit
No. 2, p. 12).

Dr. Selby ordered a chest x-ray and performed a B-reading on same. Dr. Selby

found the film to be quality 3 due to overexposure. He found no parenchymal or pleural
abnormalities consistent with pneumoconiosis. The chest x-ray was completely negative.

10
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(Respondent’s Exhibit No. 2, pp. 12-13). Dr. Selby also reviewed outside films dated
June 8, 2011, and March 20, 2012. Dr. Selby found no parenchymal or pleural
abnormalities consistent with pneumnoconiosis on these outside films. (Respondent’s
Exhibit No. 2, Deposition Exhibit No. 3). A high resolution CT of the chest was
completed on August 15, 2013, and read by Dr. Anthony Perkins, a board certified
radiologist. Dr. Perkins found no evidence of coal workers’ pneumoconiosis. There
were several scattered three to four millimeter non-calcified nodules in the chest. There
was a 5x8 millimeter somewhat spiculated-appearing nodule in the right upper lobe
abutting the major fissure. There appeared to be some central punctate calcification
although there was no additional evidence of granulomatous change in the chest. There
was also a four millimeter non-calcified nodule which abutted the major fissure. Dr.
Selby also read the CT of the chest and found no evidence of coal workers’
pneumoconiosis. (Respondent’s Exhibit No. 2, pp. 13-14).

A complete pulmonary function study was conducted by Dr. Selby. The
interpretation was normal spirometry without change post bronchodilator, normal lung
volumes and normal diffusion capacity. (Respondent’s Exhibit No. 2, p. 14). Petitioner
also underwent an exercise test. The test was stopped due to him completing 2l seven
stages of Naughton. Petitioner stated he felt slightly short of breath. His arterial blood
gases drawn at rest and at peak exercise were normal. (Respondent’s Exhibit No. 2, pp.
14-15). With regard to his EKG findings, he had a sinus arrhythmia which was not
anything serious. The possibility of a left atrial enlargement was noted on his EKG which
could indicate certain strains on the chambers of his heart. Dr. Selby testified that often
times an enlarged atrium will lead to atrial fibrillation which can cause a significant
shortness of breath in some individuals. Petitioner did not have a past history of that and
was not taking any medication related to same. (Respondent’s Exhibit No. 2, pp. 15-16).

Dr. Selby testified that for a proper B-reading, one needs to use the standard issue
films for NIOSH in a side by a side comparison for most accuracy. Dr. Selby testified that
the date of the film, the opacity type, the lung zone involvement as well as the profusion are
noted. (Respondent’s Exhibit No. 2, pp. 16-17). Dr. Selby testified that in the B-reading
course it takes about two days of constant reading of x-rays, listening to leaders in the field
that are assigned the role of teaching how to perfoerm a B-reading and then the testing to
prove whether or not one really understands how to read the x-ray properly. He testified
that it is more than just counting spots. (Respondent’s Exhibit No. 2, p. 17).

Dr. Selby testified that Petitioner had a diffusion capacity of 85%. For a valid
diffusion capacity test, the subject has to be properly coached. The inhalation has to be
85% of the best forced vital capacily in a two-second inhalation, a breath hold from nine to
eleven seconds and then a smooth exhalation. Dr. Selby testified that if the testing is not
performed in that fashion, then the validity of the test is called into question.

1"
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(Respondent’s Exhibit No. 2, p. 18). Dr. Selby testified that if scarring of the lungs due to
dust exposure results in a reduction in an individual’s diffusion capacity that is permanent.
He would not expect it to disappear with time. (Respondent’s Exhibit No. 2, p. 19).

Dr. Selby testified that if the Guides to the Evaluation of Permanent Impairment,
Pulmonary System Sixth Edition is applied to the results he obtained from spirometry on
Petitioner, as well as a diffusion capacity being at 85%, he would fall in a Class zero. Dr.
Selby testified that Petitioner had no evidence of either an obstruction or a restriction.
(Respondent’s Exhibit No. 2, pp. 21-22). Dr. Selby concluded that Petitioner did not
suffer from any respiratory or pulmonary abnormality as a result of coal mine dust
inhalation or coal mine employment. Dr. Selby noted that Petitioner’s obesity contributed
to his shortness of breath. He also testified that Petitioner had clinical sleep apnea which
may lead to pulmonary hypertension which can cause shortness of breath. The shortness
of breath Petitioner experienced was not associated with any objective evidence connected
to a respiratory mechanism. He was able to complete all seven stages of a Naughton
exercise test, indicating normal cardiopulmonary function. Dr. Selby noted that the
scarring seen on Petitioner’s chest x-ray was likely due to histoplasmosis which is
extremely common in the Ohio Valley and has no clinical significance regarding gas
exchange. (Respondent’s Exhibit No. 2, pp. 22-23).

Dr. Selby also reviewed treatment records from 1996 to 2012. In those records he
never saw a diagnosis of COPD or emphysema. He testified that there was no record of
pathologic evidence of coal workers’ pneumoconiosis in Petitioner. (Respondent’s
Exhibit No. 2, p. 24). Dr. Selby testified that when he looked at Petitioner’s treatment
records, there were episodes of bronchitis, but it was not a daily issue. He testified that
when Petitioner had episodes of bronchitis, no doubt he did produce sputum but those were
episodes not the normal. (Respondent’s Exhibit No. 2, pp. 50-51).

Dr. Selby testified that for a person to have coal workers’ pneumoconiosis, in
addition to having coal mine dust in the lungs, a tissue reaction is required. This tissue
reaction is called scarring or fibrosis. Dr. Selby testified that by definition if a person has
pneumoconiosis, he would necessarily have impairment in the function of his lung at the
very site of this scarring whether that impairment could be measured by spirometry or not.
(Respondent’s Exhibit No. 2, pp. 25-26).

Dr. Selby testified that removal from any further exposure to coal dust is the only
treatment for coal workers’ pneumoconiosis. He testified that if a person continues his
exposure after he has pneumoconiosis, it is a chronic, slowly progressive disease.
(Respondent’s Exhibit No. 2, p. 30). Dr. Selby testified that if a coal miner leaves the coal
mine environment with category 1 pnenmoconiosis and does not have any more exposure,
in the vast majority of cases pneumoconiosis does not progress. (Respondent’s Exhibit

12
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No. 2, p. 31). Dr. Selby testified that if an individual had category 1 radiographic coal
workers’ pneumoconiosis, he probably would not be having abnormal pulmonary function
tests or blood gases or physical examination of the chest or even symptoms.
(Respondent’s Exhibit No. 2, pp. 32-33).

Dr. Selby disagreed with the literature cited in the Federal Register of December
2000, conceming the incidence of obstructive lung disease for coal mine dust inhalation.
He testified that the global literature was being applied to a specific region of our country,
and it was never intended for that. Dr. Selby testified that his experiences were from the
tristate region where he sees nothing near the degree of obstruction purely from coal mine
exposure as what is purported to occur in the literature from the international studies.
(Respondent’s Exhibit No. 2, pp. 35-37). Dr. Selby testified that in the course of treating
hundreds or thousands of coal miners over the last 25 years, it is rare that someone has
chronic obstructive pulmonary disease purely from coal mining. (Respondent’s Exhibit
No. 2, p. 37).

Petitioner was seen at the VA Medical Center on October 15, 2015, for a routine
cardiac consultation. Petitioner’s pulmonary system showed no evidence of dyspnea,
cough, or wheezing. Physical examination of Petitioner’s lungs showed that they were
clear bilaterally. It was noted that Petitioner was physically active with landscaping
activities around his home and had no cardiovascular complaints. He reported that he had
shortness of breath on exertion but stated he had no change in his shortness of breath over
the past several years. (Respondent’s Exhibit No. 6, pp. 2-10).

Petitioner’s case proceeded to arbitration on December 9, 2015. Petitioner was the
sole witness testifying at the hearing.

Petitioner testified that he lives in Galatia, Iilinois. He was 65 years old at the time
of arbitration. Petitioner graduated from high school and went to maintenance school at
Rend Lake College for approximately six months. He completed the program in welding
and hydraulics. Petitioner served in the U.S. Marine Corp from 1968 through 1970 as a
rifleman and machinc gunner. He was on active duty in Vietnam. Petitioner worked
almost 40 years in the coal mine with all of those years being underground. He testified
that in addition to coal dust, he was regularly exposed to and breathed silica dust, roof
bolting glue fumes and diesel fumes.

Petitioner’s last day working in the coal mine for Respondent was September 11,
201 1. He was 61 years of age on that date and his job classification was that of maintenance
foreman. He testified that he was exposed to coal dust on that day. Pelitioner testified
that September 11, 2011 was his last day working in the coal mine because he had injured
his arm in a fall at home and it needed to be surgically repaired. Petitioner had surgery on

13
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September 13, 2011. He retired on January 27, 2012. Petitioner further testified that after
he got his arm fixed, he decided not to go back to work because he thought he was losing
his edge. He testified that his health was starting to dwindle and it was time for him to get
out. He testified that he wanted out of the dust and away from the hazards. According to
Petitioner, part of his health concerns was related to his breathing,

Petitioner started his coal mining career on March 1, 1972, at Old Ben 21. He
worked there as a belt shoveler for about six months. Petitioner then became a shuttle car
operator which is the vehicle that takes the coal from a continuous miner at the face and
dumps it on the belts. After a year as shuttle car operator, he moved to being a continuous
miner operator which involves cutting the coal from the face of the mine. After about six
months on the continuous miner, Petitioner took a job in maintenance. He was
responsible for repairing machines and equipment in the mines. After that he went to
work on the longwall. The longwall has a wheel on each end. There is a five foot drum
on each end of the shear. It is 50 feet long and there is a conveyor that runs the entire
length of the 1,200 to 1,400 foot face. The shear knocks the coal off the face and it falls
onto the conveyor which takes it to the belt which then runs it out of the coal mine. He
worked on the longwall for approximately nine years at Old Ben and then took a job with
Kerr McGee which became Respondent. At Respondent he worked in maintenance and in
the last few years took a maintenance foreman position out by the longwall.

Petitioner testified that he first noticed breathing problems at least ten years before
he left coal mining. He noticed shortness of breath. He testified that the longwall is very
demanding, physically heavy work. It mandates that one be in fairly good shape.
Petitioner testified that from the time he first noticed breathing problems until he left the
mine, they got worse. He testified that his breathing problems have gotten worse since
leaving the mine. He really notices the breathing problems when it is hot. Petitioner
testified that he could climb three or four flights of stairs before having to stop and rest.
Petitioner does not take any breathing medication. Petitioner testified that he stays active
at home, but his breathing problems limit his level of exertion. Petitioner testified that he
has talked to his treating doctor, Dr. J ones, and the physician at the VA, Dr. Patel, about his
breathing difficulties. Petitioner testified that he started smoking cigarettes about age 18
and quit at about age 25. Petitioner testified that he smoked about a half pack a day.
Petitioner takes medication for high blood pressure and cholesterol.

Petitioner testified that he had surgery in September 2011 to repair the ruptured
triceps tendon in his left arm. Following the surgery he went through physical therapy and
rehabilitation. Petitioner signed a resignation from employment at Respondent on
January 27, 2012. He could not recall if he had been released to return to work regarding
his arm at that time. Petitioner testified that he has never worked in a construction
business. He testified that the entry in the chart in the VA Medical Center in August 2014
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regarding him working construction may have referred to some work he was doing on a
building at his home. Petitioner testified that he likes hot rods and he piddles around on
his cars.

The Arbitrator concludes:

1. Petitioner has failed to prove by a preponderance of the evidence that he
sustained an occupational disease arising out of and in the course of his
employment. In so concluding the Arbitrator finds the B-readings by Drs.
Meyer and Selby as well as the independent NIOSH B-readers to be more
persnasive. In particular the Arbitrator finds the testimony of Dr. Meyer
insightful, informative and persuasive. His background and experience in
radiology, B-reading and coal workers’ pneumoconiosis were impressive and
beyond that of Petitioner’s physician, Dr. Paul. He explained how difficult it
is to determine who is “right” when two B-readers reach different conclusions
noting that it is important to make sure that individual reading the films has
ample experience in reading them. (Respondent’s Exhibit No. 1, pp. 47-48).
Dr. Meyer has that experience. Dr. Paul, in contrast, is not a B-reader. While
Dr. Paul has purportedly performed many evaluations for coal companies over
the years, his extensive number of examinations at the request of Petitioner’s
counsel in recent years suggests a troubling bias. Furthermore, the doctor made
significant concessions regarding his lack of knowledge of specifics regarding
Petitioner that undermine the persuasiveness and strength of his opinions.

The Arbitrator is further troubled by Petitioner’s credibility as it may impact
his motivation herein. While Petitioner insinuated that one of the reasons he left
the mine in September of 2011 was breathing difficulties, the Arbitrator finds
little objective corroboration for that testimony. While he testified that he felt
his health was dwindling when he left, nothing in the medical records from that
time period suggests breathing concerns. He had injured his left arm and
needed surgery but he also had a chronic low back condition that was bothering
his legs and feet significantly. Furthermore, medical records subsequent to his
retirement and, separate and apart from the examinations he was attending as
part of his claim herein, indicate he was a physically active man post-retirement
with no issues stemming from shortness of breath. With the exception of an
isolated visit to his primary care doctor in September of 2013 Petitioner’s other
medical records (the VA Medical Center records from 2013 and 2014) indicate
an aciive genileman with no exertional problems. Petitioner indicated hc was
doing construction, working on his house, could casily climb stairs, and could
run if he needed to. The Arbitrator gives more weight to these medical entries
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Dudley Williams v. The American Coal Company, 12 WC 026805

than Petitioner’s arbitration testimony as the latter may have been motivated to
support his claim.

2. Petitioner has failed to prove by a preponderance of the evidence that his
current condition of ill-being is causally connected to his employment.

3. Petitioner has failed to prove by a preponderance of the evidence that he
suffered a timely disablement under Section 1{f) of the Occupational Diseases Act.

4. Petitioner’s claim for compensation is denied and no benefits are awarded.,

************************************************************************
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:' Injured Workers' Benefit Fund (§4(d))
) SS. |:| Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:I Reverse |:| Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
El Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Gertrude Birkhead, 1 7 I W C C 0 5 9 6

Petitioner,
Vs. NO: 15 WC 21233

Northrop Grumman Systems Corp.,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, permanent disability, causal
connection, evidentiary ruling and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 6, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

patep: oo 29 207 Qetonk A Mempior
08/31/17 Dgbgrah L. Simpson

DLS/rm

Lod 't e

David L. Gore

Stephen J. Mathis



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
17IWCC0596

BIRKHEAD, GERTRUDE Case# 15WC021233

Employee/Petitioner

NORTHROP GRUMMAN SYSTEMS CORP

Employer/Respondent

On 9/6/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1315 DWORKIN AND MACIARIELLO
GERALD CONNOR

134 N LASALLE ST SUITE 1515
CHICAGO, IL 60602

0507 RUSIN & MACIOROWSKI LTD
KISA P STHANKIYA

10 & RIVERSIDE PLZ SUITE 1925
CHICAGO, IL 60606
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STATE OF ILLINOIS ) [ ] Injured Workers’ Benefit Fund (§4(d))
)SS. [_] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Second Injury Fund (§(e)18)
X None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Gertrude Birkhead Case # 15 WC 21233
Employee/Petitioner
V. Consolidated cases: D/N/A
Northrop Grumman Systems Corp.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party. The
matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of Chicago, on 7/18/16.
After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,

and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational Discases
Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

@ Is Petitioner's current condition of ill-being causally related to the injury?

I:l What were Petitioner's earnings?

T 0 WE Y 0w

D What was Petitioner's age at the time of the accident?

L l:l What was Petitioner's marital status at the time of the accident?
J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid all

appropriate charges for all reasonable and necessary medical services?

K. D What temporary benefits are in dispute? [Petitioner waived TTD and Respondent waived credit for short-term
disability payments. Arb Exh 1.]

L. What is the nature and extent of the injury?
M. |_—_| Should penalties or fees be imposed upon Respondent?
N. Is Respondent due any credit?

0. D Other

ICArbDec 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611 Tolifree 866/352-3033 Web site: www.iwee.il, gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
This form is a true and exact copy of the current IWCC form IC ArbDec, as revised 2/10,
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On 5-27-15, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

Petitioner claims an accident of May 27, 2015, Respondent stipulated the accident occurred in the course of Petitioner’s
employment. For the reasons set forth in the attached decision, the Arbitrator finds Petitioner lacked credibility and failed
to establish that the accident arose out of her employment. The Arbitrator views the issues of medical expenses and
permanency as moot and makes no findings as to those issues. Compensation is denied.

Timely notice of this accident was given to Respondent.

In the year preceding the injury, Petitioner earned $114.972.00; the average weekly wage was $2.211.00.

On the date of accident, Petitioner was 68 years of age, married, with 0 children under 18.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other benefits,
for a total credit of $0.00.

Respondent is entitled to a credit of $87,916.41 under Section 8(j) of the Act, as stipulated by the parties. Arb Exh I.

ORDER

The Arbitrator, having found that Petitioner failed to establish her accident arose out of her employment, awards
no benefits in this case. The Arbitrator declines to award Respondent credit for a $600 “no show” fee charged
by Dr. Vinci, Respondent’s Section 12 examiner.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and
perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest of at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

7Py & Tpaen

Signature of arbitrator Date 9/2/16

ggp - 6 2016
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Summary of Disputed Issues

Petitioner claims she injured her right ankle when she slipped on some kind of liquid and
fell while exiting a bathroom stall at Respondent’s facility on May 27, 2015. She seeks an award
of medical expenses and permanency. Respondent concedes the accident occurred in the
course of Petitioner's employment but maintains it did not arise out of the employment.
Respondent seeks credit for a $600 “no show” fee charged by its Section 12 examiner.

Arbitrator’s Findings of Fact

Petitioner testified she worked as a subcontract administrative purchaser for
Respondent as of May 27, 2015, the date of her accident. On that date, she was working inside
Respondent’s facility, which she described as huge. She testified the facility is secure and not
open to the public. Employees have to present badges to gain admittance.

Petitioner testified there are about twenty bathrooms inside Respondent’s facility. She
used the bathroom that was closest to her work station. On average, she used this bathroom
three to five times per workday. The bathroom was large. It was equipped with about six to
eight stalls and six to ten sinks. The floor of the bathroom was not normally wet.

Petitioner testified she typically worked between 6:30 and 4:00 each day. At about 9:30
on May 27, 2015, she slipped while exiting one of the stalls inside the bathroom. She testified
she slipped because there was some kind of liquid on the floor. There were no signs inside the

bathroom.indicating-the floor-was-wet.

Petitioner testified she fell after she slipped, hitting the stanchion inside the stall. She
was in tremendous pain and could see that her right foot was 180 degrees “off angle.”
Paramedics arrived at the scene, applied a boot to her foot and transported her to the
Emergency Room at Northwest Community Hospital. She was subsequently admitted to the
hospital and underwent surgery on her right ankle the following day.

The paramedic run sheet is not in evidence.

The Emergency Room records from Northwest Community Hospital reflect that
Petitioner arrived via ambulance at about 9:57 AM, having been given Fentanyl by paramedics
while en route. The records also reflect that Petitioner’s blood pressure was “90s/30s” on
arrival. The history describes the accident as a “slip and fall in bathroom at work with
deformity to right ankle.” Petitioner acknowledged having been on a liquid fast for two days
but denied passing out or losing consciousness. PX 1, p. 2. The examining physician described
Petitioner’s right ankle as “grossly deformed.” He applied a splint to the ankle, ordered several
X-rays and CT scans, along with pain medication and other studies, and later admitted

1
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Petitioner to the hospital. Right ankle X-rays demonstrated a severely comminuted bimalleolar
fracture/dislocation with comminuted fractures of the distal tibia and fibula.

Later the same morning, a physician’s assistant recorded the following history:

“Gertrude Birkhead is a 68 y.o. female who was admitted after
sustaining an unwitnessed fall while at work this AM. She states
that she had been in the bathroom due to abdominal cramping/pain
but denies diarrhea or constipation. Over the last two days she has
been partaking in the isogenics diet and has been fasting/performing
a cleanse which involved consuming only vitamins and liquids x 48h.
She denies feeling lightheaded or having palpitations prior to falling.
She states she simply tripped. Denies LOC and hitting her head. She
complains only of pain in her R ankle which is clearly disfigured.

She received Fentanyl in the field for her ankle fracture and subsequently
became hypotensive in the ED. FAST exam is currently negative.”

PX 1, p. 14. The physician’s assistant assessed Petitioner as having a right ankle fracture as well
as “hypotension s/p fall.” She indicated she suspected the latter was “related to dehydration
from her recent fasting over the last 48h.”

Petitioner saw Dr. Benuck, an orthopedic surgeon, on May 28, 2015. Dr. Benuck
interpreted the post-reduction right ankle X-rays taken in the Emergency Room as showing a
“reduced ankle with still some displacement of the mortise.” He recommended an open
reduction and internal fixation. He performed this surgery later the same day, inserting a
locking plate and screws into Petitioner’s ankle.

Petitioner was discharged from the hospital on May 30, 2015. She testified she was not
able to move on her own at this point since she was in a cast and unable to bear any weight on
her affected foot/ankle. The hospital contacted rehabilitation facilities and identified Alden
Terrace as the facility closest to Petitioner’s home. Petitioner testified she spent about two
weeks at Alden Terrace. PX 8. She identified PX 7 as the bill she received from Alden Terrace.
She testified she paid this bill.

Petitioner testified she followed up with Dr. Benuck thereafter and underwent physical
therapy at his direction. On August 21, 2015, Dr, Benuck directed her to discontinue the CAM
boot and transition to a cane and continue therapy. PX 2. On September 4, 2015, Petitioner
complained to Dr. Benuck of persistent right ankle and foot pain as well as right knee pain that
had started one week earlier, when she resumed full weight bearing. The doctor obtained right
knee X-rays and injected Lidocaine into the knee. He prescribed six weeks of knee therapy and
directed Petitioner to follow up with him as needed. On November 13, 2015, Dr. Benuck
described Petitioner’s right ankle as doing well but noted gastrocnemius weakness. He
prescribed additional therapy and directed Petitioner to return to him in six months. He

2
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obtained right ankle X-rays, which showed intact hardware and no widening of the mortise. PX
2. The Accelerated Rehabilitation physical therapy records (PX 3) reflect Petitioner was
discharged from therapy on February 5, 2016, but was still complaining of pain and stiffness
with rainy weather and when negotiating stairs and hills. The therapist recommended she
continue home exercises.

Petitioner testified she was off work from May 27, 2015 until September 2, 2015. Dr.
Benuck’s chart includes a statement from the doctor dated July 8, 2016 reflecting Petitioner
was unable to work during the aforementioned period due to her right ankle fracture. PX 2.

Petitioner testified she is currently 69 years old. She attended college for two years.
She previously relied on good health to earn a living. Since the accident, she has experienced

pain with every step she takes.

Under cross-examination, Petitioner testified her job duties included purchasing sub-
assemblies, such as PC boards with components. Her job was sedentary in nature. She worked
at a desk.

Petitioner acknowledged that, during the two days before the accident, she adhered to
an “isogenics cleanse” diet, consisting of five protein shakes and several snack bars per day.
She did not recall telling hospital personnel she was on this diet.

Petitioner acknowledged having hypertension and Type 2 diabetes before the accident.
She testified these conditions were controlled by medication. After the accident, hospital
personnel diagnosed her with dehydration and hypotension. It is her belief the hypotension
was secondary to pain medication administered by the paramedics. She had a bad reaction to

this:-medication———-—~—— - — e = —— e ==

Petitioner acknowledged that the bathroom where she fell was cleaned multiple times
per day. She also acknowledged there was no defect in the bathroom floor. There is “no
question” in her mind that she slipped on some kind of liquid but she does not know what kind
of liquid was present. It could have been coffee, since co-workers were known to bring coffee
cups inside the bathroom. It also could have been juice or a bodily fluid. She did not notice
anything unusual when she entered the stall. The stall was not tiny. She entered on the right
side of the stall and was exiting on the left side when she slipped.

Petitioner acknowledged she did not look at her clothes after she fell. She was in too
much pain to do this.

Petitioner acknowledged providing a statement to Josh Ruedin, an insurance adjuster,
on June 2, 2015. She was aware the statement was recorded. She gave permission for the
recording. She did not, however, receive a copy of the statement.
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The Arbitrator admitted the transcript of Petitioner's June 2, 2015 recorded statement
(RX 1) into evidence over Petitioner’s objection. The first page of the transcript reflects that
Ruedin advised Petitioner the statement was being recorded and secured her permission for
the recording. In the course of the statement, Petitioner indicated she began working for
Respondent in 1968. She denied any prior workers’ compensation claims against Respondent.
RX 1, p. 3. She denied any history of other significant injuries. She acknowledged a history of
arthritis, diabetes, hypertension, thyroid removal and gall bladder removal. RX 1, pp. 4-5. She
described her job as sedentary and clerical in nature. RX 1, p. 8.

The following exchange occurred in connection with the claimed accident:
“Q: Could you tell me where you were when you were injured?
A: In the bathroom.

Q: OK. Thank you. All right. Um, sa now in as much detail
as you can provide, can you kind of explain to me what
you were doing and how you were injured?

A: 1 was in the bathroom stall. | opened the door to exit the
bathroom stall and one minute | was standing and the next
second | was on the floor. So | just, | don't know. It went, it
happened so fast | don’t know. | don’t know if there was
water on the floor. | don’t know what caused the, the slippage.

Q: OK. Um, all right. So you said you, you slipped, uh, so, uh, did,
you didn't trip over anything?

A: No.

Q: OK. Um, and you're unsure if there was water or anything else
on the floor?

A: Yeah, do not know.

Q: All right. OK. Um, OK. All right. Uh, and so, uh, just to make
sure that | understand correctly and have it documented
correctly, um, so you're really not sure what happened to, to
cause you to fall, um, you know that you didn’t trip on anything,
you just know that you were standing, uh, then you fell. That
correct?

A: |just slipped, yes. |did not lose consciousness. | didn’t faint. |,
just normal.”
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RX 1, pp. 8-9.

Petitioner testified she took voluntary retirement in November 2015, at which point she
was 68 years old. She worked for Respondent for 47 years.

Petitioner testified she last saw Dr. Benuck in May 2016. [No records concerning this
visit are in evidence.]

Petitioner testified she was not aware that Respondent scheduled an appointment for
her to be examined by Dr. Vinci on June 1, 2016. She did not attend this appointment. Had she
known of the appointment, she could have attended it, since she is not currently working.

Petitioner testified she resides with her husband. She denied that Northwest
Community Hospital recommended she be discharged to home health care. She paid the
rehabilitation facility, Alden Terrace, herself because her group carrier, Blue Cross/Blue Shield,
refused to pay the bill. Blue Cross/Blue Shield took the position that her policy did not cover
care at a rehabilitation facility because she did not require intravenous feedings.

Petitioner denied falling when she slipped in Respondent’s hallway. She managed to
catch herself on that occasion. She denied having a history of falling at the workplace.

On redirect, Petitioner reiterated she is unsure of the kind of liquid she slipped on.
Other Respondent employees use the bathroom where her accident occurred.

Under re-cross, Petitioner reiterated she is unsure whether the liquid was coffee. Atthe
time-of-the-accident;-a-co-worker-was-in-the-bathroom-but-was-in-a-stall-that-was-several-stalls
away from her. No one was in her immediate vicinity.

Freddie Celletti testified on behalf of Respondent. Celletti testified he works for
Respondent as a physical security specialist. He held the same job in May 2015. If an accident
occurred at Respondent’s facility, it fell to him or one of his co-workers to examine the accident
scene. He was one of the first people to respond to Petitioner’s accident. After he learned of
the accident, he and a Securitas officer (employed by an outside contractor) went to the
bathroom and encountered Petitioner, lying on the floor. Petitioner’s feet were sticking
outside of a stall. Petitioner’s head was on the left side of the stall. Another female was inside
the stall where Petitioner was lying. He looked for a hazard such as liquid or a wire but saw
nothing. He observed no defects in the floor, no wires, no leaks and no broken fixtures. He
exited the bathroom, leaving the Securitas officer and two women behind, so that he could
meet the paramedics, who were due to arrive. After the paramedics took Petitioner away, he
went back inside the bathroom. No one had entered the bathroom in the interim. He did not
recall whether the bathroom door was closed. During his second visit, he again observed no
liquid on the floor and no defects such as cracked floor tile.
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Celletti testified that the bathrooms inside Respondent’s facility are cleaned several
times each day.

Celletti identified RX 2 and RX 3 as copies of photographs he took of the bathroom
where the accident occurred. He initially testified he did not take these photographs on the
day of the accident. The stall where he encountered Petitioner can be seen on the left side of
the photograph marked as RX 2. RX 3 is a photograph of this stall. The photograph accurately
depicts the condition of the stall after the accident. It shows no leakage and no defects.

Celletti identified RX 4 as an E-mail he sent to Shirley Pawlisz concerning his
examination. In this E-mail, Celletti indicated he “did not notice any liquid or skid mark on the
floor” when he responded to the women's restroom where Petitioner was lying, having fallen
inside a stall. Celletti also indicated he returned to the restroom “for a second look” after
Petitioner left with the paramedics and “still noticed no indication of a slip or cause for a slip in
the stall.”

Celletti testified that, apart from examining the scene, obtaining photographs and
sending the E-mail, he was not involved in the investigation of Petitioner’s accident. He also did
not perform any work on the bathroom. His department does not perform that kind of
function.

Under cross-examination, Celletti indicated he cannot recall when he took the two
photographs. He does not know the name of the woman who was inside the stall with
Petitioner after the accident. Other individuals at Respondent investigated Petitioner’s
accident. Shirley, who works in the nurse’s office at Respondent, headed up the investigation.
He was not inside the bathroom before Petitioner fell and did not witness the fall.

On redirect, Celletti distinguished between his role as a first responder and the role of
an investigator. He saw no stains on the bathroom floor during either of his two visits.

Respondent also offered into evidence accident-related reports authored by Nicole
Heine, R.N., BSN, and Shirley Pawlisz. Both of these reports are dated May 28, 2015. RX 5.

Arbitrator’s Credibility Assessment

Petitioner’s very lengthy tenure with Respondent weighs in her favor, credibility-wise,
but her testimony concerning the cause of her fall is at odds with the recorded statement she
provided to an adjuster. Petitioner testified there is “no question” in her mind she slipped on
some kind of liquid but, when she talked with the adjuster, only six days after the accident, she
admitted she did not know what caused her to slip. The adjuster specifically asked her whether
there was water or some other liquid on the bathroom floor. She said she did not know. RX 1.

Freddie Celletti's testimony concerning the two inspections he conducted on the day of
the accident was detailed and credible.
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Arbitrator’s Conclusions of Law

Did Petitioner sustain an accident arising out of her employment on May 27, 2015?

There is no dispute that Petitioner’s accident occurred in the course of her employment.
The issue is whether the accident arose out of the employment. Based on the foregoing
credibility assessment, the other relevant evidence and controlling case law (First Cash Financial
Services v. Industrial Commission, 367 IIl.App.3d 102 (1** Dist. 2006), the Arbitrator finds that
Petitioner failed to meet her burden of proof on this issue. One Emergency Room history
reflects that Petitioner slipped in a bathroom at work but the history contains no mention of
Petitioner slipping on liquid. Another history describes Petitioner as tripping rather than
slipping. The Emergency Room physician found it likely that Petitioner fell due to dehydration
resulting from her restricted diet. When Petitioner provided a recorded statement, six days
after the accident, she indicated she slipped but admitted she did not know what caused her to
slip. She clearly stated she did not know whether there was water or anything else on the fioor.
At no point in time did Petitioner claim any other possible cause of her accident, such as a
defect in the tile. At the hearing, she conceded that the bathroom is cleaned several times per
day. Respondent’s witness, Freddie Celletti, who twice inspected the bathroom shortly after
the accident, credibly testified he saw no liquid on the floor of the stall where Petitioner fell.
He also testified he saw no other potential slipping/tripping hazard.

The Arbitrator concludes there is no credible evidence showing that Petitioner slipped
due to water or any other liquid on the floor of the employee bathroom. Although the
bathroom was in a facility that was not open to the public, there is no credible evidence which
would prompt the Arbitrator to conclude that Petitioner’s use of the bathroom subjected her to
an-increased.risk-of-injury

Having found that Petitioner failed to prove her accident arose out of her employment,
the Arbitrator declines to award benefits. Compensation is denied. The Arbitrator clarifies that
the accident/incident reports offered by Respondent (RX 5) played no role in her assessment of
Petitioner’s credibility and denial of benefits.

Is Respondent entitled to a credit for its examiner’s claimed $S600 “no show” fee?

Respondent claims Petitioner failed to appear for a Section 12 examination with Dr.
Vinci and that it is thus entitled to credit for a 5600 “no show” fee charged by the doctor. RX 8.
The Arbitrator declines to award Respondent credit for this fee. Section 12 of the Act does not
contain any provision requiring a claimant who fails an examination to pay such a fee. The only
sanction afforded by Section 12 is temporary suspension of compensation benefits until the
examination occurs. No other section of the Act contemplates the kind of credit Respondent
seeks. Furthermore, Respondent failed to establish it paid Dr. Vinci’s fee and the Arbitrator has
made no award against which a credit could lie. Also see Antonio Lee v. University of Illinois, 13
IWCC 692, a unanimous decision in which the Commission (Basurto, Gore and Latz) upheld the
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Arbitrator’s denial of an employer’s claim for credit for a Section 12 examination cancellation
fee against a permanency award.
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Page 1
STATE OF ILLINOIS ) |Z Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
)8S. | [] Affirm with changes [ ] Rate Adjustment Fund (58(g))
COUNTY OF COOK ) [ Reverse [_] Second Injury Fund (§8(¢)18)
[ ] PTD/Fatal denied
|:| Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Catalina Hernandez,

. 17IWCCO059%

vs, NO: 15 WC 15279

Legendary Baking,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of permanent partial disability and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 29, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of §15,500.00. The party commencing the procgefngs for review in the Circuit Court shall

file with the Commission a Notice of Intent to File eview } ijuit Court.
SEP 29 2017 ““j : W

DATED:
08/31/17 David L. Gore
DLS/rm

046 % TW

Stephen J. Mathis
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DISSENT

I respectfully dissent from the Decision of the majority. Petitioner was injured on
January 14, 2015 when a rack struck her while she was working at a bakery. On July 14, 2015,
Dr. Aribindi performed right shoulder arthroscopy with repair of labral tear, synovectomy,
subacromial decompression, and debridement of tendonosis of the bursal surface of the rotator
cuff for labral tear, synovitis, and tendonosis. On November 11, 2015, Dr. Aribindi noted that
Petitioner continued to progress well. She noted that Petitioner’s pain and motion continued to
improve and had good motion of the shoulder. She had some limitation of reaching behind her
back. Dr. Aribindi encouraged her to continue her home exercise program for increased range of
motion and strength, and released her to work at full duty as of November 16, 2015. On
December 9, 2015, Petitioner reported occasional discomfort in her shoulder but she had good
motion and strength and Dr. Aribindi released her from treatment.

At Arbitration, Petitioner testified she still worked for Respondent. In her day-to-day
work activities, she felt a lot of pain in her right shoulder. Her right hand and right side are
weaker. She cannot sleep on her right side. She has pain while pushing/pulling, has trouble
driving, and cannot clasp her bra because she cannot “push [her] hand all the way back.” She
was not currently taking prescription pain medication and had not since her return to work. She
took two over-the-counter pain medications a day. She had no doctor appointments after Dr.
Aribindi released her from treatment and she lost no time at work after she returned.

Dr. Philips performed a medical examination at Respondent’s request pursuant to Section
12 of the Act. He opined that Petitioner’s shoulder condition was caused by her work accident.
He performed an impairment rating under the AMA Guides. He concluded that Petitioner
suffered 3% impairment of the right arm, or 2% impairment of the person-as-a-whole. After
considering the statutory factors in determining permanent partial disability awards, the
Arbitrator awarded Petitioner 55 weeks of permanent partial disability benefits representing loss
of 11% of the person-as-a-whole. The majority affirmed and adopted the Decision of the
Arbitrator.

In looking at the statutory factors, Dr. Philips rated Petitioner’s impairment at 2% of the
person-as-a-whole, according to the AMA Guides. Petitioner was able to return to her previous
work, which required significant physical activity. She had not established any loss of earning
potential. Her current complaints were relatively minor and her medical records indicate she
progressed well after surgery and had good strength and good motion. On her last visit, she noted
only occasional discomfort in her shoulder. She had an anticipated work-life of 15 years. In
analyzing all these factors, as well as the record in its entirety, I would have found Petitioner
established permanent partial disability of 7.5% of the person-as-a-whole, and would have
modified the award accordingly. For the reasons stated above, I respectfully dissent from the
Decision of the Majority.

Qs A Yompear!

Deborah L. Simpson
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NOTICE OF ARBITRATOR DECISION ‘
CORRECTED 171%?000597

HERNANDEZ, CATALINA Case# 15WC015279

Employee/Petitioner

LEGENDARY BAKING
Employer/Respondent

On 8/29/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.45% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1836 RAYMOND M SIMARD PC
221N LASALLE ST

SUITE 1410

CHICAGO, IL 60801

2542 BRYCE DOWNEY & LENKOV LLC
KEVIN § BOROZAN

200 N LASALLE ST SUITE 2700
CHICAGO, IL 60601
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STATE OF ILLINOIS )
[:I Injured Workers’ Benefit Fund
{§4{d))
)SS. |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:’ Second Injury Fund {§8(e}18)
V_A None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

Catalina Hernandez Case # 15 wC 15279
Employee/Petitioner

V.
Legendary Baking
Employer/Respondeant

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to
each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the Commission, in
the city of Chicago IL, on May 26, 2016. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A, |:I Was Respondent operating under and subject to the lllinois Workers' Compensation or
Occupational Diseases Act?

B. |__| Was there an employee-employer relationship?

C. l:l Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

D. I:l What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. l:l What were Petitioner's earnings?

H. |:| What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

. Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
CJ7ro [] Maintenance X 7o

L. What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
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N. |:I Is Respondent due any credit?

0. D Other

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwcc.il.gov

Downstate offices: Collinsville 618/345-3450 Peorio 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084

FINDINGS

On January 14, 2015, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $17,946.24; the average weekly wage was $330.00.
On the date of accident, Petitioner was 39 years of age, married with 3 children under 18.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $14,495.34 for TTD, $0 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of 50.

Respondent is entitled to a credit of S0 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $473.07 to AT! Physical Therapy, as
provided in § 8(a} and §8.2 of the Act.

Respondent shall pay Petitioner temporary totol disability benefits of $300.00/week for 40 & 6/7 weeks,
commencing February 2, 2015 through November 15, 2015, as provided in § 8(b) of the Act.

Respondent shall be given a credit of 514,495.34 for temporary total disability payments that have been
paid. Respondent shall have o credit of $965.34 toward permanent partial disability

Respondent shall pay Petitioner permanent partial disability benefits of $330.00/week for 55 weeks,
because the injuries caused a permanent partial loss of use of the person-a- a-whole of Petitioner to the
extent of 11% thereof, as provided in §8(d)2 of the Act.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered
as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of
payment; however, if an employee's appeal results in either no change or a decrease in this award,
interest shall not accrue.

I, ————
August 29, 2016

Signature of Arbitrator Date

ICArbDec p. 2

AUG 2 9 2016
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Catalina Hernandez v. Legendary Baking
15 WC 15279

INTRODUCTION

Disputed issues included: F: Is Petitioner’s current condition of ill-being causally
related to the accident?; K: What temporary benefits are in dispute? TTD; J: Were the
medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for reasonable and necessary medical
services?; L: What is the nature and extent of the injury?

The parties stipulated that Petitioner is entitled to Total Temporary Disability
from February 2, 2015 through November 15, 2015 and that Respondent paid TTD from
November 16, 2015 through December 6, 2015, for which Respondent claims a credit of

$965.34.
FINDINGS OF FACTS

On January 14, 2015 Petitioner Catalina Hernandez was a 39 year old packer at
Respondent’s bakery. Petitioner’s job duties consisted of placing pies into boxes by
taking them off a waist-level shelf and also from a conveyor belt (RX #2). On that date
Petitioner testified that she was moving a rack laden with bags of fruit filling when the
rack tilted toward her. She tried to stop the rack from falling on her with her hands.
She felt immediate pain in her right shoulder and hand.

Respondent sent Petitioner to Advocate Occupational Medical Center for initial
care on January 19, 2015. Dr. Mark Veldman recorded complaints of pain which
extended from the right hand to the right shoulder. He noted swelling over the dorsum
of the hand. The right shoulder examination showed a positive Yergason’s test. Dr.
Veldman prescribed applying ice to the right wrist, a wrist brace, occupational therapy;
and ibuprofen (PX #1). Dr. Veldman restricted Petitioner to 5 pounds without pushing
or pulling and ordered occupational therapy.

At the follow-up exam of February 3, 2015 Petitioner’s primary complaint was
with her right shoulder. Nurse Practioner Colleen Cardinal found a positive
impingement sign and a decreased range of motion. Petitioner was waiting start
occupational therapy. She reported working beyond her restrictions. NP Cardinal
diagnosed right shoulder strain/impingement and right upper extremity radiculitis. A
Medrol Dosepak and Flexeril were prescribed and Petitioner was put on 2 pound
restrictions with no overhead duties. When Petitioner failed to show improvement at
follow-up examination on March 19, 2015 an MRI was ordered. Petitioner was put on 2
pound restrictions with no overhead duties.

The MRI performed on April 9, 2015 showed a partial thickness tear of the
supraspinatus tendon and bursal surface fraying in the supraspinatus through the

a
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infraspinatus tendons. Dr. Veldman reviewed the MRI on April 14, 2015. He noted that
Petitioner was not improving with therapy and referred her to Dr. Ram Aribindi who is
an upper extremity specialist at Southland Orthopedics (PX #1).

Dr. Aribindi examined Petitioner on April 22, 2015. Petitioner had a decreased
range of motion on flexion and abduction and a positive Hawkins sign (PX #2). Dr.
Aribindi injected the right shoulder and ordered 4 weeks of physical therapy. Petitioner
still had complaints after conservative care. On May 20, 2015 Dr. Aribindi
recommended surgery for the right shoulder.

Petitioner received therapy for ATI Physical Therapy (PX #3) April 24 through
June 11, 2015. Registration notes show referrals for both Dr. Veldman and Dr. Aribindi.

Dr. Aribindi performed arthroscopic surgery on July 14, 2015, consisting of a
repair of a posterior superior labral tear with a suture anchor, a subacromial
decompression with acromioplasty and a debridement of the bursal surface of the
rotator cuff, and a synovectomy. On July 24, 2015, Dr. Aribindi examined Petitioner
and referred her to physical therapy. Petitioner attended 43 physical therapy sessions at
ATI from August 3, 2015 to November 5, 2015 (PX #3).

Petitioner had a routine follow-up on October 19, 2015. Dr. Aribindi examined

Petitioner in follow up on November 11, 2015. He found 170° of active flexion, 160° to
170° of active abduction, 45° of external rotation and internal rotation to T-12. Dr.
Aribindi gave Petitioner a note to return to work without restrictions on November 16,
2015 (PX #2). Petitioner saw Dr. Aribindi for the last time on December 9, 2015 at
which time Petitioner demonstrated a full range of active motion of the right shoulder.
Dr. Aribindi gave Petitioner a home exercise program for her right shoulder and neck
and released her to regular work without restrictions. Petitioner testified that she has
not had any medical attention to her right shoulder since December 9, 2015.
) Petitioner claimed a balance of $473.07 remaining on the bill of ATI Physical
Therapy (PX #4). Respondent did not dispute responsibility for the bill and that the
bills had been submitted for payment pursuant to the fee schedule or negotiated
amount.

Petitioner testified that she continues to work for Respondent. She has “lot of
pain” in her right shoulder and she does not have the same strength as before the
accident. Her right shoulder hurts when she has to push things. Petitioner testified that
she can’t sleep on her right side and she cannot put her right hand behind her when
getting dressed.

Orthopedic surgeon Dr. Craig Phillips performed a §12 examination of
Petitioner’s right shoulder on December 29, 2015(RX #2). Dr. Phillips found active
flexion of 170° with pain and 130° of active abduction with pain. Petitioner had full
range of passive motion. The provocative tests, Neer, Jobe, Speed, Yergason, and
O’Brien, were all negative. Dr. Phillips noted that Petitioner’s range of motion appeared
limited due to some degree of pain and seemed less than when she last saw Dr. Aribindi.
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Dr. Phillips diagnosed a posterior superior labral tear as well as a rotator cuff
injury. He opined that these injuries were causally related to petitioners work accident
on January 14, 2015. He found that Petitioner’s subjective complaints were consistent
with the objective findings. He further opined that Petitioner had received all
appropriate and necessary medical care. Finally, Dr. Phillips opined that Petitioner was
at MMI and could return to work without restrictions.

Dr. Phillips provided an AMA rating based only on the labral repair because her
pathology “relates primarily to the labral tear”. Dr. Phillips concluded that Petitioner
had a 3% upper extremity impairment, which correlates with a 2% whole body
impairment rating,.

CONCLUSIONS OF LAW

F: Is Petitioner’s current condition of ill-being causally related to the accident?

This issue was not genuinely disputed. The chain of events connecting
petitioner’s objective injury to the work accident was sufficient circumstantial evidence
to prove causation. Moreover, Dr. Phillips, Respondent’s §12 examiner, opined that
there was a causal connection between the accident and Petitioner’s torn right labrum.
He also opined that the degenerative tendinopathy in Petitioner’s right shoulder became
symptomatic and required surgery as a result of the accident.

The Arbitrator finds that Petitioner’s current condition of ill-being regarding her
right shoulder is causally related to the Januaryi4, 2015 work-related injury.

J: Were the medical services that were provided to Petitioner reasonable and

necessary? Has Respondent paid all appropriate charges for reasonable and necessary
medical services?

Petitioner claimed an unpaid balance of $473.07 for services rendered at ATI
Physical Therapy. Respondent has accepted responsibility for the bill, stipulating that
the bill would be resolved with ATI per the fee schedule or a lesser negotiated amount.

The Arbitrator finds that Respondent is liable, pursuant to § 8(a) and §8.2 of the
Act, for payment of the outstanding balance of $437.07 of ATI Physical Therapy.

K: What temporary benefits are in dispute? TTD

The parties stipulated that Petitioner was temporarily totally disabled from
February 2, 2015 through November 10, 2015. 'the disputed period of TTD is the five
days from November 11, 2015 through November 15, 2015. Dr. Aribindi examined
Petitioner on November 11, 2015 and stated that she could return to work without
restrictions (PX #2). He also gave Petitioner on that date a document labeled “Doctor’s
Report of Work Status and Restrictions”. The document states “[R]eturn to work
without restrictions, starting November 16, 2015”.

6
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The Arbitrator views the Work Status form given to Petitioner on November 11,
2015 as clarification of the undated return to work stated in the chart note for that date.

The Arbitrator finds that Petitioner was temporarily totally disabled from
February 2, 2015 through November 15, 2015, a period of 40 & 6/7 weeks.

L: What is the nature and extent of the injury?

The Arbitrator evaluated Petitioner’s permanent partial disability is accord with

§8.1b(b):

(i)  Respondent submitted in evidence the AMA impairment rating of 2% of
whole body as determined by Respondent’s expert, Dr. Craig Phillips.
The Arbitrator notes that Dr. Phillips examined Petitioner only one time,
and then on retained for Respondent. The Arbitrator that Dr. Phillips’
retainer by one of the parties in this matter may have engendered a bias
in the subjective component of Dr. Phillips’ assessments. The Arbitrator
gives this factor moderate weight.

(ii)  Petitioner worked as a packer at the time of her accident. She has since
returned to that job. The Arbitrator gives this factor greater weight.

(iii) Petitioner was 39 years old at the time of the accident. She had a
statistical life expectancy of approximately 45 years and a worklife
expectancy of 13 years. Petitioner still has occasional complaints with her
work. It is likely those complaints will extend beyond her worklife. The
Arbitrator therefore gives greater weight to this factor.

(iv) There was no evidence that Petitioner’s earning capacity was affected by

her injury. The Arbitrator gives no weight to this factor.

(v)  Evidence of Petitioner's disability was corroborated by the treating
medical records. Petitioner’s testimony. regarding_her current-condition
was credible. The Arbitrator notes that Petitioner’s subjective complaints
of were consistent with the objective nature of her injury, the surgery, and
the physical nature of her job. Further, Dr. Phillips’ found that the
subjective complaints were concordant with the objective findings. The
Arbitrator therefore gives great weight to this factor.

Based on the above factors, the nature of the surgery performed and the record
taken as a whole, the Arbitrator finds that Petitioner sustained permanent partial
disability to the extent of 11% loss of use of the person-as-a-whole pursuant to §8(d)2 of
the Act, 55 weeks at PPD rate of $330.00/week.

July 22. 2016

Steven J. Fruth, Arbitrator Date
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) |:| Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF SANGAMON ) [ ] Reverse [ ] second Injury Fund (§8(c)18)
I:’ PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Stephen Hayward, 1 7 I W C C 0 5 9 8

Petitioner,

VS. NO: 14 WC 14308

Eastern Illinois University,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 10, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

DATED: SEP 29 2017 Cdebond KX Bomprer

08/31/17 Debggah L. Simpson
DLS/rm

wd § thnt

David L. Gore

Lo 7t

Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HAYWARD, STEPHEN

Employee/Petitioner

Case# 14WC014308

17IWCC0598

EASTERN [LLINOIS UNIVERSITY

Employer/Respondent

On 3/10/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.83% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1727 LAW OFFICE OF MARK N LEE LTD
KEVIN MORRISON

1101 S SECOND ST

SPRINGFIELD, IL 62704

0499 CMS RISK MANAGEMENT
801 S SEVENTH ST 8M

PO BOX 19208

SPRINGFIELD, IL 62794-8208

1368 ASSISTANT ATTORNEY GENERAL
CHRISTINA SMITH

500 S SECOND ST

SPRINGFIELD, IL 62706

0498 STATE OF [LLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

0904 STATE UNIVERSITY RETIREMT SYS
PO BOX 2710 STATION A
CHAMPAIGN, IL 61825

CERTIFIED a3 a true and comect copy
pursuant to 820 ILCS 30614

MAR 1R 2017
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S BRI B E e ) [ ] tnjured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF Sangamon ) [ ] second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY
Stephen Hayward Case# 14 WC 014308
Employee/Petitioner
v. Consolidated cases:
Eastern lllinois University
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Douglas McCarthy, Arbitrator of the Commission, in the city of Springfield, on January 19, 2017. By
stipulation, the parties agree:

On the date of accident, 7/25/2013, Respondent was operating under and subject to the provisions of the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

Onrthisdate; Petitioner-sustained an-accident that-arose out of and i the course of eémployment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $40,924.52, and the average weekly wage was $1,354.70.
At the time of injury, Petitioner was 53 years of age, married with 1 dependent children.

Necessary medical services and temporary co_rnl;ensation benefits have been provided by Respondent.

Respondent shall be given a credit of $108,639.48 for TTD, $0 for TPD, $49,287.88 for maintenance, and $0
for other benefits, for a total credit of $157,927.36.

1CArbDecN&E 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-frec 866/352-3033  Web site: www.iwec, il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner permanent and total disability benefits of $903.58/week for life,
commencing 1/19/2017, as provided in Section 8(f) of the Act.

Commencing on the second July 15th after the entry of this award, Petitioner may become eligible for
cost-of-living adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

Respondent shall pay reasonable and necessary medical services, as provided in Sections 8(a) and 8.2 of
the Act and per the stipulation of the parties, subject to any credit pursuant to Section 8(@j)-

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision,

and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

DD e =)
_ - .- - 2/20/2017

Signature of Arbitrator Date

ICAbDeoN&E p2
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Statement of Fact

Petitioner testified he is 56 year old roofer out of Local 92 with a high school education. Since
2000, Petitioner worked for Respondent as a roofer. Prior to working for Respondent, Petitioner
worked as a roofer with King Lar and had been a union roofer since 1985. Prior to 1985
Petitioner did odd jobs and factory work.

Petitioner’s job as a roofer concentrated on commercial work with flat roofs and big buildings.
Petitioner described his job as heavy in nature with constant lifting and bending over. Petitioner
testified his job required him to cut roofs off and tear the flashing and insulation out and then
replace said roofing and insulation. Petitioner would lift pieces of rubber that weighed 45-50
pounds apiece and install flashing. Petitioner described his job as seasonal and would be laid off
depending on the weather, especially in the winter.

On July 25, 2013, Petitioner was working for Respondent and described that he was working on
flashing that day and lifting it up into a wheelbarrow and he felt his left shoulder pop and crunch.
Petitioner testified that the flashing weighed 50 to 60 pounds. Petitioner reported his injury to
his foreman and waited for a week before treating with a doctor on a Monday. He was then sent
to Bonutti Clinic.

The first date of treatment from Bonutti Clinic, with a Dr. Lee, reflects that Petitioner was seen
on September 18, 2013, and reported an injury date of July 25, 2013. The history notes that
Petitioner was lifting flashing and weight when he heard a crunch in his left shoulder. The plan
at that time was to order an MRI and the physical findings of the exam suggested a full tear of
the rotator cuff.

— A MRI-was—conducted-on"November-11;-2013that showed a fullthicknesstear at the"imsertion
of the greater tuberosity of portions of the supraspinatus infraspinatus tendons.

Petitioner saw a Dr. Lewis for an independent medical examination for the first time on
December 19, 2013. Dr. Lewis reviewed the medical to date and surgical recommendation. Dr.
Lewis agreed with the Dr. Lee’s surgical recommendation and related it, causally to Petitioner’s
reported July 25, 2013 work incident. Dr. Lewis agreed that Petitioner was eligible for light duty
restrictions.

On January 23, 2014, Petitioner underwent an operation on his left shoulder. The findings of the
operation were consistent with a left shoulder rotator cuff tear including superior labral tear.
Petitioner did a series of check-ups with his physician and started physical therapy from
February 2, 2014, through May 16, 2014, with some signs of improvement to his shoulder. On
the May 16, 2014, check-up Petitioner was still complaining about weakness and pain. The plan
at that time was to obtain another MRI of his shoulder due his lack of progress in shoulder
elevation strength. A second MRI was completed on June 17, 2014 with findings of an anterior
superior labral tear and full thickness perforation through the supraspinatus tendon.
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On July 23, 2014, Petitioner was seen again after starting work hardening but was having
complaints of lack of progress. Petitioner was given an injection and advised to restart work
hardening. On August 22, 2014, Petitioner was scen again and recommended to use a JAS Brace
to address his rotational stiffness and if that failed, a scope capsular release and manipulation
would be considered.

On December 2, 2014, Petitioner underwent a second independent medical exam with Dr. Lewis.
Again, Dr. Lewis attributed Petitioner’s current complaints and work restrictions to his work
injury and certified the operation ordered by Dr. Lee. Dr. Lewis anticipated a full duty release
after the second procedure.

Petitioner was fitted for a JAS Brace and used it until January 1, 2015. At this time Dr. Lee
considered a second attempt at surgery and scheduled Petitioner for a follow up attempt. On
April 7, 2015, Petitioner underwent a second surgery. Dr. Lee preformed an arthrosocopy of the
left shoulder with lysis of adhesions subacromial and capsular release anteroinferior capsule.

On May 18, 2015, Petitioner followed up with Dr. Lee. He reported some progress but had
continued complaints of pain in the anterior shoulder/upper chest region.

On June 16, 2015, Petitioner sought a second opinion from a Dr. Gurtler and reported his injury
and gave a medical and injury history to Dr. Gurtler. At that time Dr. Gurtler ordered a third
MRI and advised Petitioner follow up after the MRI.

On June 24, 2015, Petitioner was reported to Dr. Lee he was still making progress but it was
slow and Dr. Lee reported, at that time, it would be difficult to predict if and when Petitioner
would be able to perform his regular duty.

On July 14, 2015, Petitioner underwent a third MRI which showed a small recurrent rotator cuff
tear. On July 28, 2015, Petitioner was seen, again, by Dr. Gurtler who recommended that no
further treatment will be of assistance to Petitioner. An off work slip was entered from that state
of treatment on noted that Petitioner would have a 5-10 pound weight limit and a note that
Petitioner would never be able to return to work as a roofer.

On November 9, 2015 Petitioner underwent a final independent medical exam with a Dr. Lewis.
Dr. Lewis again reviewed the entire file, including the recommendations from Dr. Gurtler. Dr.
Lewis found no nonorganic findings during his examination. He again related Petitioner’s
current complaints to his original injury and found all treatment to date to be reasonable and
necessary. Dr. Lewis agreed with Dr. Gurtler’s assessment that further left shoulder treatment
would not result in significant improvement in Petitioner’s condition. He then concluded that
Petitioner would not be able to return to his previous occupation as a roofer, without specific
restrictions.
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Petitioner testified that he was terminated from Respondent’s employment on September 18,
2015, due to a reduction of work force. Petitioner then had an initial vocational assessment on
October 26, 2015, with a Dave Patsavas. The report was entered into evidence by both Petitioner

and Respondent.

A rehabilitation plan was also entered into evidence that included suggestions of job searches,
leads and possible retraining programs available to Petitioner.

The first vocational report was entered into evidence and dated February 29, 2016, covering the
February 1% 2016, and February 25, 2016 meetings. Eleven reports in total were entered into
evidence by both parties with the most recent report dated December 31, 2016, which covered
the December 19, 2016 meeting.

Petitioner testified he fully complied with all the efforts and suggestions of his vocational
rehabilitation counselor. He also completed training courses at Lakeland community college.
Petitioner testified he did 10 to 15 job searches a week and he did them both in person and on-
line. Petitioner completed job searches all the way up to the day before trial and reported he was
still looking until yesterday. Petitioner then verified the job search logs he completed. Said logs
reflect that Petitioner did a job search from February 2016 until January 18, 2017. The reports
appear fully filled out and completed. During his search Petitioner only completed one formal
interview at County Materials but that they could not use him once they found out about his
restrictions. Petitioner received a few phone calls but no one offered him a job throughout his
job search. Petitioner also indicated he was willing to continue to do a job search if so asked.

Petitioner testified on cross that he got an A and a B in his Lakeland community college courses.
He verified he had stopped taking courses because no one told him to continue but he would be
willing to continue if it was asked of him. o - -

Respondent then called Dave Patsavas, the vocational counselor, as Respondent’s only witness.

Mr. Patsavas testified he has been a certified rehabilitation counselor since 1982. His work is
ninety percent related to workers’ compensation working for both plaintiff’s and defense.

Mr. Patsavas testified that he sought jobs for Petitioner within the 5 to 10 pound work
restrictions per the treating physician’s recommendation. Mr. Patsavas testified this put
Petitioner in the sedentary category of physical demands. Based upon Petitioner’s work history,
work restrictions, skill level, and age, Petitioner had five percent of the job market available to
him.

Mr. Patsavas confirmed he worked with Petitioner from September 28", 2016 until present.
During which time either Mr. Patsavas or Mrs. Mueller would meet with the Petitioner. Mr.
Patsavas testified the initial plan for Petitioner included vocational testing. On the vocational
testing Petitioner did average to above average considering his age and education. Based upon
Petitioner’s. score, Mr. Patsavas knew Petitioner would need additional computer skills and
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possible CAD program training. Petitioner then took a compass test which Mr. Patasavas
described as more academic then the previous tests recommended. Petitioner’s score on this test
were significantly below average which indicated Petitioner would have to take preliminary
courses before he would be eligible for the credit courses.

After taking two preliminary courses, it was Mr. Patsavas opinion that Petitioner struggled in
class and needed more one on one attention and took twice as long on assignments as other
students. After reviewing Petitioner’s progress, Mr. Patsavas testified that he thought further
retraining would not be worthwhile. He said that based upon the Petitioner’s difficulties in the
class room, he would be 60 years old by the time he would complete his educational program.
Based upon Petitioner’s slow performance and his age, Mr. Patsavas did not think further courses
would be worthwhile.

Mr. Patsavas then looked into security programs but no training courses were available locally.
But due to a lack of available jobs in the security field in Petitioner’s area it would likely not be
worthwhile to recommend security job training either.

Using a geographical area of 50 miles Mr. Patsavas had Petitioner conduct a job search.
Petitioner’s activities were then monitored. When asked about Petitioner’s job search and his
compliance, Mr. Patsavas answered in the following way,

0: How would you describe Mr. Hayward's compliance in the slightly less than a year or year
you have known him?

A: Well, we outlined a rehabilitation plan with specific goals, recommendation both for Mr.
Hayward and ourselves, Mr. Hayward was fully compliant with all aspects. So — probably one
of the more motivated clients we have had as far as documenting, looking for work, doing due
diligence." (Trans. Pg. 59)

Concerning if further vocational efforts should be taken Mr. Patasavas said the following;

Q: As we sit here today, do you believe it would be worthwhile, -- basically if Mr. Hayward were
continuing to do what he is doing now, is it ~basically worthwhile to continue the vocational
efforts for Mr. Hayward given his geographical area, his age, his transferable skills?

A: In that equation I would put the physical restrictions I think that's one of the major aspects
that would limit him. So including the physical aspect I don’'t see anything changing. Idon't see
any jobs popping up being available for Mr. Hayward.

Q: Would it be fair to assess that at this stage given the year job search, the training he has
attempted and his good effort that there is no stable job market at this stage for Mr. Hayward in
his geographical area?

A: Correct (Trans. Pg. 62-63)
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Mr. Patsavas also did not think further training programs would be cost effective in this claim.
Conclusions

The Arbitrator finds that Petitioner successfully established his work related injury made him
eligible to an odd-lot permanently totally disabled. The Arbitrator bases this finding upon the
following;

Petitioner suffered a major injury to his left shoulder that made him unable to return to his
customary trade as a commercial roofer. Petitioner’s injury was not disputed at the time of trial.
Respondent’s own medical expert agreed that Petitioner’s injury to his left shoulder precluded
him from returning to work as a roofer. Further, after his release Petitioner was terminated by
his employer for a reduction in work force and was unable to return to work with Respondent.

Soon after his release, Petitioner began formal vocational rehabilitation with a Dave Patsavas,
who was referred by Petitioner’s attorney, but presumably approved by Respondent to conduct
formal vocational rehabilitation on Respondent’s behalf, Petitioner’s job log appeared to
document an extensive attempt by Petitioner to find new employment. This conclusion is
supported by the testimony of Dave Patsavas who testified that Petitioner gave full effort and
was in fact one of his more diligent clients and appeared both motivated and willing to find new
employment.

Petitioner even attempted retraining at the local community college. Even though Petitioner was
given good grades in two introductory classes, it was the opinion of the vocational counselor that
he struggled in class and is unable to continue to harder classes. Based upon the testimony of
Mr. Patsavas, it appeared that the Petitioner diligently worked at completing the retraining efforts
in-spite-of-struggles-and-completed-both-courses:~However, Mr: Patsavas-eventuallyconcluded
that to continue in the retraining effort of the Petitioner would not be cost effective due to
Petitioner’s limitations in the classroom and his advanced age.

In the end, it was the testimony of the vocational counselor that swayed the opinion of the
Arbitrator. Mr. Patsavas essentially concluded that there was no stable job market for the
Petitioner due to his age, physical limitations, and transferrable skills. He came to this
conclusion after reviewing a year of Petitioner’s diligent job search. Petitioner also gave a good
faith effort with his retraining program at Lake Land Community College. The Petitioner’s
testimony on the stand, and the evidence presented at trial showed that he was both eager and
willing to find employment but due to his injuries he had lost the ability to find gainful
employment.

There are three ways in which a petitioner can prove entitlement to permanent and total disability
on an odd-lot basis. See Federal Marine Terminals, Inc. v. The Industrial Commission. 371 IIl.
App. 3d 1117 (2007) The Petitioner has proven entitlement under two of the three ways. He has
shown a diligent but unsuccessful job search and he has shown that because of age, training,
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education, experience and condition, he is incapable of performing services except those for
which there is no reasonable stable market.

Respondent argues that he voluntarily quit taking college classes and therefore has failed to
complete his vocational training necessary to become employable. While it is true that he did
voluntarily stop his classes, Mr. Patsavas, the only vocational expert to provide an opinion on the
matter, testified credibly that it was unlikely that the Petitioner could successfully complete his
class work within a reasonable time. Thus, the Arbitrator finds that as of the date of arbitration,
the Petitioner no longer met the established requirements for vocational rehabilitation.

Therefore, the Arbitrator awards the Petitioner a permanent total disability award.
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STATE OF ILLINOIS ) |X| Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse I:’ Second Injury Fund (§8(e)18)
I:I PTD/Fatal denied
D Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
T tioner, 171WCC0599
VS. NO: 14 WC 5249
Illinois Department of Transportation

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of temporary disability, causal
connection, permanent disability, medical and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 6, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

SEP 29 .
DATED: 23 100 i debond KX ompier
08/31/17 Dejfofah L. Simpson
DLS/ .
046 ﬁ a»ﬂ f : W
Dawvi Goje
‘j;d J‘M

Stephen J. Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

McCLELLON, TAMEKA

Employee/Petitioner

ILLINOIS DEPT OF TRANSPORTATION

Employer/Respondent

17IWCC0599

14WC005249

On 9/6/2016, an arbitration decision on this case was filed with the Iilinois Workers' Compensation

Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0412 RIDGE & DOWNES
CAROLEANN GALLAGHER
101 N WACKER DR SUITE 200
CHICAGO, IL. 60606

5661 ASSISTANT ATTORNEY GENERAL
MALLORY ZIMET

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1430 CMS BUREAU OF RISK MANAGEMENT
WORKERS' COMPENSATION MANGER

PO BOX 19208

SPRINGFIELD, IL 62794-9208

0502 STATE EMPLOYEES RETIREMENT
2101 S VETERANS PARKWAY

PO BOX 19255

SPRINGFIELD, IL 62794-9255

CERTIFIED as a true and carract capy
pursuant to 820 ILCS 306} 14

SEP 8- 2018
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STATE OF ILLINOIS )
)SS. [ ] injured Workers® Benefit Fund (§4(d))
COUNTY OF COOK ) ) .
[ ] Rate Adjustment Fund (§8(g))
[ ] Second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Tameka McClellon, Case # 14 WC 5249
Employee/Petitioner
v. Consolidated cases: N/A
lllinois Department of Transportation
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable David Kane, Arbitrator of the Commission, in the city of
Chicago, on 4/27/16, 7/26/16 and 8/25/16. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

I:I Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

[_] What was the date_of the acoident? o c

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
[]TPD [ ] Maintenance TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. D Other

Srmommuow

=

{CArbDec 2/10 160 W, Randolph Street #5-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwec.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On 1/7/14, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner eamed $51,000.00; the average weekly wage was $989.77.
On the date of accident, Petitioner was 34 years of age, single with 3 dependent child.

Petitioner fas received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a total credit
of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

The Respondent shall pay and/or hold harmless any medical bills paid by Medicaid for dates of service 1/7/14, 1/9/14, 1/24/14,
4/5/14, and 4/8/14 for reasonable and necessary medical services provided to the Petitioner, and subject to the medical fee
schedule of Section 8.2 of the Act.

Petitioner is not entitled to temporary total disability.

Petitioner’s request for permanent partial disability is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and
perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision
of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal
results in either no change or a decrease in this award, interest shall not accrue.

4:\3 ‘-‘WJ ﬁuﬁﬂt September 1, 2016

Signature of Arbitrator Date

ICArbDec p.2
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STATE OF ILLINOIS )
)
COUNTY OF COOK )

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Tameka McClellon,
Employee/Petitioner,
Case # 14 WC 5249

V.
Chicago — Arbitrator David Kane

lllinois Department of Transportation,
Employer/Respondent.

RESPONDENT’S PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

. FINDINGS OF FACT

Tameka McClellon (the “Petitioner) seeks relief from the Respondent-
Employer, the lllinois Department of Transportation (the “Respondent”), for
the-Retitioners-alleged-work-related-aceident-on-January-7-2044;-pursuant
to the lllinois Workers’ Compensation Act (the “Act”). On April 27, 2016
and May 26, 2016, a hearing on the disputed issues was held before
Arbitrator David Kane in Chicago, lllinois. The disputed issues are:
causation, medical bills, TTD, and nature and extent.

The Petitioner testified that on January 7, 2014, the date of the
alleged work-related accident, she was 34 years old and single with three
dependent children.

Petitioner testified that she began working for IDOT on January 2,
2014. She was hired as a seasonal employee to plow snow and maintain
the expressways. On January 7, 2014, Petitioner was a passenger in a

1



17IWCC0599

truck that pulled over to the side of the road. While they were parked, a
taxi driver lost control of his vehicle and the taxi started spinning. While
spinning, the taxi crashed into the rear of Petitioner's truck. Petitioner
testified that her right shoulder hit the hand rail.

Petitioner testified that she did not immediately feel pain from the
accident. An ambulance reported to the scene and the passengers in the
taxi were taken to the hospital. Petitioner did not feel that she needed the
ambulance as she did not feel any pain. Petitioner returned to her work
site.

Later that day, Petitioner reported to Mercy Works on Ashland. [Pet.
Ex. 1. She was diagnosed with a contusion to her left temple and right
shoulder, strain and sprain to her neck, post traumatic headaches, and
contusion to her shoulder and upper arm. [Pet. EX. 1].

Petitioner returned to Mercy Works on January 9, 2014. [Pet. Ex. 1].
An MRI was ordered. [Pet. Ex. 1]. She was released to work full duty.
[Pet. Ex. 1].

Petitioner underwent an MRI right shoulder without contrast on April
5 2014. [Pet. Ex. 4. The impression was moderate supra and
infraspinatus tendinopathy; mild selective atrophy of the anterior
supraspinatus muscle belly; no large partial thickness or discrete full
thickness rotator cuff tear. [Pet. Ex. 4].

Petitioner also underwent an MRI cervical spine without contrast.
[Pet. Ex. 4]. This revealed mild upper cervical degenerative disc changes.
[Pet. Ex. 4]. It was negative for central canal or neural foraminal stenosis.
[Pet. Ex. 4]. The MRI also revealed a left thyroid lobe nodule. [Pet. Ex. 4].

Petitioner returned to Mercy Works on April 8, 2014. [Pet. Ex. 1]. Dr.
Homer Diadula called Mercy MRI to learn why the patient did not have the

2
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MRI when it was scheduled. [Pet. Ex. 1]. Mercy MRI did not know why,
just that she didn’t go the 3 times it was scheduled. [Pet. Ex. 1]. A physical
exam revealed no headaches, dizziness, blurred vision, hearing loss, nor
equilibrium problems. [Pet. Ex. 1]. Petitioner had full range of motion and
was non-tender to both the cervical spine and right shoulder. [Pet. Ex. 1].
Her headaches had resolved. [Pet. Ex. 1]. She was released to work full
duty and discharged. [Pet. Ex. 1]. She was instructed to follow-up with her
primary care physician due to an unrelated left thyroid module. [Pet. Ex. 1].

Petitioner testified that she always had pain and diminished range of
motion. On cross-examination, Petitioner specifically stated that on this
appointment, April 8, 2014, she had diminished range of motion in her right
shoulder. This is contradictory to what is contained in the medical records.

Petitioner's temporary assignment with IDOT ended at the end of
April. Petitioner worked full duty until the last date of her assignment. She
did not miss any work from IDOT due to this injury.

Petitioner sought no treatment between April 8, 2014 and May 5,
2014~ 0nMay 572014, Petitioner preserited to Mercy Hospital. [Pet. Ex.
2]). She stated that she was experiencing pain to her right shoulder that
started 1.5 weeks ago without trauma or incident. [Pet. Ex. 2]. Petitioner
testified that her pain began due to mopping. A physical exam revealed full
range of motion. [Pet. Ex. 2]. She was diagnosed with tendinitis. [Pet. Ex.
2). She was prescribed Motrin and Norco and instructed to follow-up with
her primary care physician. [Pet. Ex. 2].

On June 12, 2014, Petitioner returned to Mercy. [Pet. Ex. 2]. She
was diagnosed with rotator cuff tendinitis. [Pet. Ex. 2]. She was instructed
to follow-up with an orthopedic doctor, specifically Dr. Maday at Midland
Orthopedics, and to begin physical therapy. [Pet. Ex. 2].

3
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On July 2, 2014, Petitioner did not show up for her PT evaluation.

On July 8, 2014, Petitioner returned to Dr. Hadigal. [Pet. Ex. 2]. This
visit was a follow-up for her thyroid nodule. [Pet. Ex. 2]. They also
discussed her right shoulder and Petitioner was once again instructed fo
being physical therapy. [Pet. Ex. 2]. She was taken off work to provide
rest. [Pet. Ex. 2].

On September 29, 2014 Petitioner returned to Mercy. [Pet. Ex. 2].
She had not seen the physical therapist. [Pet. Ex. 2].

On November 24, 2014, Petitioner returned to Dr. Hadigal. [Pet. Ex.
2]. Petitioner did not see the therapist. [Pet. Ex. 2]. Her social history lists
employment as a leasing agent. [Pet. Ex. 2]. She wanted a form filled out
for desk work. [Pet. Ex. 2]. Petitioner testified that the doctor filled out the
form for desk work and she did not ask for it. She also denied that she was
employed or in school to be a leasing agent at this time.

On March 9, 2015, Petitioner returned to Dr. Hadigal. [Pet. Ex. 2].
She states that she saw the physical therapist but stopped because it was
too aggressive. [Pet. Ex. 2]. No physical therapy records were admitted
into evidence.

Petitioner testified that she aitended 2-3 physical therapy
appointments. She could not remember even the month that she
underwent physical therapy. No physical therapy records were admitted
into evidence and therefore the Arbitrator does not find that Petitioner
underwent physical therapy.

Petitioner testified that she had difficulty working after the accident
due to her right should pain. She testified that she was disciplined twice

due to her poor performance after her injury.



17IWCC0599

Ms. Gallagher: At work, did you get evaluations during your time-

A:ldid. Idid.

Q: Can you tell me about those.

A: Yeah. So my evaluations didn’t go well, of course, because after
the accident, | couldn’t perform as | did the first week of work. | couldn’t lift
the cylinders like | had done before. | couldn'’t steer properly.

| didn’t do the job good anymore after the accident because of the
pain that I felt in my shoulder.

Q: So your testimony is that you got an evaluation for poor
performance, is that correct?

A: That's correct.

(Transcript pp 35-36).

Georgina Syas testified on behalf of the Respondent. Ms. Syas is the
Personnel Manager at the lllinois Department of Transportation. Ms. Syas
testified that on February 7, 2014 Petitioner was issued a written reprimand

T duettoram altercation of January 14, 2014. [Resp. Ex. 1]. On January 14,
2014, Petitioner.confronted and accused two co-workers of looking through

her phone. [Resp. Ex. 1]. A verbal exchange ensued. [Resp. Ex. 1].
Petitioner was issued another written reprimand on January 30, 2014.
[Resp. Ex. 2]. On January 26, 2014, she failed to report to work. [Resp.

Ex. 2].
Those two written reprimands were the only evaluations that

Petitioner received.
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With regard to issue “F”, whether Petitioner’s current condition of ill-
being is causally related to the injury, the Arbitrator finds as follows:

The Arbitrator finds that Petitioner's current condition of ill-being is not
causally related to her work-related accident. Petitioner reported to Mercy
Works after the accident and was released to full duty work. She
prolonged getting an MRI and missed three scheduled appointments.
Finally on April 5, 2014 she underwent an MRI. When she returned for the
results, Mercy Works released her to full duty. She had no complaints or
symptoms on April 8, 2014. She had full range of motion, was non-tender
to both the cervical spine and right shoulder. Her headaches had resolved.
She was discharged and released to full duty work.

Petitioner's next appointment was one month later when she relayed
neck pain for the past 1.5 weeks. Petitioner testified that this pain started
when she was mopping the floor 1.5 weeks earlier.

The Arbitrator finds that Petitioner reached MMI on April 8, 2014.
She was discharged and released to full duty work. She had no pain and
full range of motion. She only returned to the doctor after suffering an
intervening accident. The Arbitrator finds that Petitioner’'s current condition
is not related to her work-related accident because her symptoms
completely resolved and only started up again after an injury while
mopping. The Arbitrator also notes that Petitioner does not have an
opinion from her doctor that her condition is related to her work-related

motor vehicle accident.
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With regard to issue “J”, whether the medical services provided to
Petitioner were reasonable and necessary, the Arbitrator finds as
follows:

The Arbitrator finds that Petitioner reached MMI on April 8, 2014
when she was discharged from care. The Respondent shall pay medical
bills incurred up to that date. The bills after April 8, 2014 are related to

Petitioner’s intervening accident and not to her work-related accident.

With regard to issue “K”, what temporary benefits are in dispute, the
Arbitrator finds as follows:

Petitioner has not proven to be entitled to temporary total disability.
Petitioner worked full duty for three months after her work-related accident.
It was only after her mopping injury and after being discharged from IDOT
that she was taken off work. The Arbitrator finds it suspicious that
Petitioner was taken off work only after her assignment with IDOT ended
and she would not have been earning her regular paycheck.
_Petitioner’s testimony and the medical records are also inconsistent.
Petitioner's medical records as early as November 2014 state that she was
working or studying as a leasing agent and requested a form filled out for
desk work. This would indicate the Petitioner was working during the time
she is claiming TTD. However, Petitioner stated that she did not request a
light duty release. Additionally, she testified that she was not working as a
leasing agent and does not know why the medical records would reflect
that. The Arbitrator notes the inconsistencies in Petitioner’s testimony and
finds her not credible.

Additionally, Petitioner did not seek the recommended treatment

during this time. She was repeatedly referred to an orthopedic doctor and

7
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physical therapist. She repeatediy ignored these recommendations and did
not seek treatment. The Arbitrator cannot award TTD for a period when
Petitioner was not following the doctor's recommendations. Petitioner
claims 31 and 5/7 weeks of TTD during which time was not treating for her
right shoulder. TTD is not awarded.

With regard to issue “L”, what is the nature and extent of the injury,
the Arbitrator finds as follows:

Under Section 8.1(b), factors to consider include a physician's
impairment rating report, the employee’s occupation, age, future earning
capacity, and evidence of disability and the corroborating medical records.

a. The reported level of impairment. No physician's impairment
rating report was offered into evidence.

b. The occupation of the injured employee. Petitioner was employed
as a driver. She was released to full duty work. She is currently
not working in this capacity because her position with the
Respondent was temporary.

¢c. The age of the employee at the time of injury. Petitioner was 34
years old at the time of the accident.

d. The employee’s future earning capacity. Petitioner was released to
full duty work. There was no evidence presented of diminished

future earning capacity. Petitioner incorrectly relies on the fact that
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she was not invited back to work for IDOT the following season.
Petitioner testified that she was disciplined for poor performance
because of issues with her shoulder following the injury. However,
the records are clear that she was disciplined for a verbal
altercation with co-workers and for an unexcused absence. This
would explain why she was not invited back the following season.
The Arbitrator once again notes the inconsistencies in Petitioner's
testimony and finds her not credible.

. Evidence of disability corroborated by medical records. The
arbitrator finds that Petitioner's testimony is not corroborated by
the medical records. Petitioner was released to full duty the day of
the accident and continued to work full duty for three months. She
did ot undergo physical therapy nor see an orthopedic doctor. In
fact, she had no treatment other than pain medications. On April
8, 2014, her symptoms had completely resolved and she was
discharged. Petitioner testified that she had diminished range of
motion and pain at this appointment. This is not supported by the
medical records. The Arbitrator finds Petitioner's recollection
unreliable. Petitioner's current complaints of pain are out of

proportion to the evidence contained in her medical records. t is
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clear from the medical records that Petitioner has made a full

recovery and suffers no residual symptoms from her work-related

accident.
The Arbitrator finds that the parties waived their rights to an AMA

impairment rating. Based upon the other factors, the Petitioner has not

proven permanent partial disability.

10
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13WC18774
Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(dy)
) §S. D Affirm with changes I:I Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) |:| Reverse D Second Injury Fund {(§8(e)18)
[ ] PTD/Fatal denied
D Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

David Arcega,

Petitioner,

V5. NO: 13 WC 18774

S4 Industries,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical, temporary disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 I1l.2d 327, 399 N.E.2d 1322, 35 1ll.Dec. 794
(1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 18, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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13WCI18774
Page 2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

SEP .
DATED: 29 200 /,(D;Aa«{ A Bemprer

08/31/17 Debpgah L. Simpson

DLS/tm
od §. thet

David L. Gore

Lol T

Steplien J. Mathis




” ILLINOIS WORKERS' COMPENSATION

COMMISSION

NOTICE OF 19(b) ARBITRATOR DECISION

17IWCC0600

ARCEGA, DAVID Case#

Employee/Petitioner

5S4 INDUSTRIES INC
Employer/Respondent

13WC018774

On 11/28/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in

Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.60% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no chan
not accrue.

A copy of this decision is mailed to the following parties:

1067 ANKIN LAW OFFICE LLC
DEREK S LAX

10 NDEARBORN ST SUITE 500
CHICAGO, IL 60602

2837 LAW OFFICES JOSEPH MARCINIAK
i BRENT W HALBLEIB

ge or a decrease in this award, interest shall

T TWONLASALLE &7 SUITE 2510

CHICAGO, iL 60602
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. [__] Rate Adjustment Fund (§8(g))
COUNTY OF DUPAGE ) [ second Injury Fund (§8(e)18)
E’ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
David Arcega Case # 13 WC 18774
Employee/Petitioner
v. Consolidated cases:

S4 Industries, Inc
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jessica Hegarty, Arbitrator of the Commission, in the city of

Wheaton (Elgin), on 9/23/16. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED 1SSUES
A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
. ) Was there an employee-employer relationship?

. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
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E. [ Was timely notice o_fth;:;chenUglven o] Respondcnt‘?H
F. z] Is Petitioner's current condition of ill-being causally related to the injury?
G. I:l What were Petitioner's earnings?

H. I:, What was Petitioner's age at the time of the accident?

I D What was Petitioner's marital status at the time of the accident?
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IZ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. |Z [s Petitioner entitled to any prospective medical care?
L. @ What temporary benefits are in dispute?
O TtpD ) Maintenance TTD
M. D Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. D Other
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FINDINGS

On the date of accident, 4/27/13, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $ NA; the average weekly wage was $480.00.

On the date of accident, Petitioner was 43 years of age, married with 3 dependent children.

Respondent /ras not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $7,680.00 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $7,680.00.

Respondent is entitled to a credit under Section 8(j) of the Act.

ORDER

e Respondent shall pay Petitioner temporary total disability benefits of $330.00/week for 170 4/7 weeks,
commencing 6/13/13 through 9/23/13, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner’s outstanding medical bills (see Petitioner’s Exhibit 2) as provided in Sections
8(a) and 8.2 of the Act including:

- $28,052.65 (RX Development)

- §22,734.46 (Athletico)

- $20,034.50 (Confirmative Management Services)

- $10,466.61 (Instant Care Equipment Leasing)

- $1,551.00 (Orthopedic Specialists of the North Shore)

- $1,473.63 (Infinite Strategic Innovations)

- $1,210.00 (Advanced Foot and Ankle Center for Illinois)
- $1,138.62 (Elmwood Park Same Day Surgery)

 Respondent is liable for Petitioner’s prospective medical care in the form of a repeat left knee
arthroscopy recommended by Dr. Ronald Silver, along with all associated reasonable and necessary
post-operative care.

e Respondent shall be given a credit for medical benefits that have been paid pursuant to the Fee Schedule,
and Respondent shall hold petitioner harmless from any claims by any providers of the services for
which Respondent is receiving this credit, as provided in Section 8(j) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

gféai% 4 /5%7256
11/9/16

Signature of Arbitrator Date

ICArbDecl9{b)

NOV 2 8 2016
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION 19(b)/8(a) DECISION

DAVID ARCEGA, )
Petitioner, )
)

V. ) 13 WC 18774
)
S4 INDUSTRIES, INC.,, )
Respondent. )

BACKGROUND

Petitioner was involved in an undisputed accident on 4/27/13. Treatment from the time of the
accident through an initial left knee arthroscopic procedure was approved by Respondent’s
carrier. The primary issue in dispute concerns Petitioner’s entitlement to a prospective second
arthroscopic procedure recommended by his treating surgeon.

FINDINGS OF FACT

Petitioner testified that on 4/27/13 he was working for Respondent as a materials handler when
he was injured in a work related accident in which some metal poles struck both of his knees.
Petitioner testified he felt something “crack” and began massaging his knees. He then called his
wife and went home.

On 4/29/13, Petitioner presented at Immediate Care Plus where a cortisone injection was
administered. (PX 3 & 4).

The Petitioner testified that he returned to work, but was being harassed by “Martin”, an
employee for the Respondent. The Petitioner testified he left his left his job because he couldn’t
take the constant knee pain or the harassment by Martin.

The Petitioner then sought the consult of Dr. Joel Anderson who noted a similar history of
accident, took the Petitioner off of work and referred him to Dr. Ronald Silver. (Id.)

On 6/22/13, Petitioner presented to Dr. Silver at Advanced Foot and Ankle Centers of Illinois
with complaints of severe knee pain. (PX 7). Dr. Silver noted a significant antalgic gait with
inability to bear full weight on his left leg due to his knee pain. (Id.). Petitioner was fitted with
orthotics, kept off work, instructed to obtain a left knee MRI and begin a course of physical
therapy. (1d.).

On 7/1/13, an MRI of Petitioner’s left knee noted a medial meniscal tear involving, primarily, the
posterior horn. After reviewing the scans, Dr. Silver recommended left knee surgery. (Id.).

The surgery was later authorized and on 11/26/13 Dr. Silver performed a partial medial
meniscectomy, partial lateral meniscectomy and debridement of tricompartmental synovitis. Dr.
Silver testified that while the MRI only noted a medial meniscal tear, during the course of
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surgery, he found a lateral meniscal tear. He further testified the meniscal tears he observed
were acutely traumnatic rather than degenerative. Dr. Silver also noted an articular cartilage
fracture, which he repaired. (PX 1, 7, 9, & 10).

Following his left knee procedure, the Petitioner began a course of physical therapy on 12/9/13
which he continued until 2/14/14 when Respondent’s carrier discontinued such benefits. (PX 6).
Dr. Silver testified that after the initial arthroscopy, Petitioner made progress in the course of
physical therapy and had advanced to sedentary work restrictions with occasional walking and
standing by the time such benefits were terminated.

On 5/12/14, Petitioner was examined pursuant to Respondent’s Section 12 request by Dr. Bryan
Neal who agreed that Petitioner’s medical care and treatment had been reasonable and
necessary to date but felt that Petitioner was at Maximum Medical Improvement and could
return to full duty work pursuant to his exam findings. (PX4).

The Petitioner testified that he received TTD benefits from 11/26/13 through 5/13/14.

Petitioner continued treatment for his left knee pain with Dr. Silver who, on 9/16/14, prescribed
a new MRI pursuant to Petitioner’s persistent complaints of pain. Dr. Silver testified he
recommended the updated scans due to his concerns that further meniscal tearing had occurred.

On 9/26/14, the updated MRI indicated tears in the medical and lateral meniscus. Dr. Silver
testified that the medial and lateral meniscal tears [present on the prior MRI] now extended into
different areas of Petitioner’s meniscus.

On 10/21/14, Dr. Silver reviewed the new films and prescribed a repeat left knee arthroscopy.

The Petitioner underwent a 2°¢ Independent Medical Evaluation on 2/16/15 with Dr. Bryan Neal
who interviewed, examined and reviewed Petitioner’s records. Dr. Neal diagnosed Petitioner
with “residual subjective left knee pain, status post previous left knee arthroscopy, continued
pain, unexplainable and nonphysiologic” to any intra-articular joint pathology. (PX5)

Dr. Neal did not recommend surgery “at this point in time” recommending instead, “discussion”
concerning a left knee corticosteroid injection. Dr. Neal further opined that Petitioner’s
purported need for left knee surgery was not causally related to the April 27, 2013 work
accident. In explaining the basis of this opinion, Dr. Neal stated that because the previous
partial meniscal irregularities were debrided, such meniscal conditions would therefore have
been eliminated and no longer present. He stated if Petitioner does have meniscal tearing, that
condition developed after Petitioner’s surgery and is secondary to injuries not related to his
employment. Dr. Neal states that the repeat MRI further substantiates that the Petitioner “may
have” had trauma at a point in time “significantly after his previous work injury” (PX5)

The Petitioner testified he currently experiences a great deal of left knee pain. He continues to
wears his knee brace and take medication for pain. He further testified that he had not been
involved in any intervening accidents involving his left knee following the 11/26/13 arthroscopy.
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CONCLUSIONS OF LAW

The Arbitrator incorporates the above factual findings into the following conclusions of law.

WHETHER PETITIONER’S CURRENT CONDITION OF ILL-BEING IS
CAUSALLY RELATED TO THE WORK RELATED INJURY

As stated above, the primary issue in this case is whether Petitioner’s need for a second
arthroscopic procedure is causally related to the undisputed work accident of 4/27/13. (Arb. 1)
Based on the evidence contained in the record, the Arbitrator finds that Petitioner has sustained
his burden of proof with respect to this issue.

Petitioner suffered tears to his medial and lateral meniscus as a consequence of the 4/27/13
work accident, for which, a partial medial meniscectomy, partial lateral meniscectomy and
debridement of tricompartmental synovitis was performed. Intra-operatively, Dr. Silver
observed such tears were acutely traumatic rather than degenerative.

Following surgery, Petitioner participated in physical therapy but later developed persistent
pain in his left knee . Dr. Silver then ordered an updated MRI which confirmed further tearing
of the same menisci that were injured in his work accident. Dr. Silver opined that such tearing
had occurred due to the weakened nature of the residual meniscus and residual meniscal rim.
Consequently, the doctor recommended a second arthroscopic procedure, the necessity for
which, in his opinion, was causally related to the original work accident as there was no evidence
of any intervening accidents.

Dr. Neal, pursuant to his 27 IME exam, opined that if there was persistent meniscal tearing
present, such tearing would have been due to “other trauma” or accidents.

The Arbitrator notes no evidence of any intervening accident is contained in the record to
support Dr, Neal’s assertion.

With respect to Petitioner’s first surgery, Dr. Neal was of the opinion that because the partial
meniscal irregularities were debrided, such conditions were therefore, eliminated and no longer
present. He further stated that if Petitioner does have meniscal tearing, that condition developed
after Petitioner's surgery and is secondary to injuries not related to his employment. The doctor
claimed the repeat MRI substantiates his opinion that Petitioner “may have” had trauma at a
point in time “significantly after his previous work injury” (PX3).

The Arbitrator notes Dr. Neal’s testimony that he only reviewed the updated MRI report and not
the actual scans.

Petitioner presented at the hearing as straight forward and honest. His testimony regarding his
left knee history, complaints and treatment are consistent with the medieal chronology outlined
in Dr. Silver’s medical records and corroborated by diagnostic evidence in the form of two left
knee MRI's performed on 7/1/13 & 9/26/14. Petitioner’s testimony that he had no left knee
injuries or medical treatment prior to his work injury and no intervening accidents between the
left knee surgery and the hearing date was unrebutted.

The Arbitrator notes that Petitioner’s physical therapy benefits were terminated approximately
nine weeks after his surgery and before his treating surgeon released him to full duty work.

3
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Based on the totality of evidence contained in the record, the Arbitrator finds that Petitioner’s
current left knee condition is causally related to his 4/27/13 work accident. In so finding, the
Arbitrator adopts Dr. Silver’s opinions which were substantiated by his treating medical records
as well as the diagnostic testing.

MEDICAL BILLS & SERVICES

The Arbitrator finds the medical services provided to the Petitioner were reasonable and
necessary and that the Respondent has not paid all appropriate charges. Respondent is ordered
to satisfy Petitioner’s outstanding medical bills as reflected in Petitioner’s Exhibit 2.

PROSPECTIVE MEDICAL CARE

Pursuant to Dr. Silver’s testimony , coupled with the above findings regarding causation, the
Arbitrator finds Petitioner is entitled to prospective medical care in the form of a repeat left knee
arthroscopy recommended by Dr. Silver, along with all associated reasonable and necessary
post-operative care.

TEMPORARY BENEFITS

The Arbitrator finds Petitioner is entitled to TTD benefits from June 13, 2013 to September 23,
2016. The Petitioner's medical records establish that the Petitioner has been medically unable to
work or has been issued light duty work restrictions that have not been accommodated by the
Respondent since his accident on April 27, 2013. Respondent has paid TTD from November 26,
2013 to May 13, 2014. Accordingly, the Petitioner is awarded TTD benefits from June 13, 2013
through September 23, 2016 payable at a rate of $330.00 per week.
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DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability and prospective medical care, and being advised of the facts

and law, reverses the Decision of the Arbitrator as stated below.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Commission finds:

1. Petitioner is a Correctional Officer for Respondent. He has been employed by
Respondent for 17 years. During his lunch break on July 7, 2016 he was exercising in
the inmate exercise room. While doing skull crushers he felt a shift in his elbow. An

hour later he began to notice pain.

]

After undergoing treatment, Petitioner eventually underwent triceps surgery on his

right side. After surgery Petitioner was off work from July 10, 2016 through August
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24,2016. At the time of trial, he was performing light duty work behind a desk, and
was still unable to put weight on his right triceps.

Petitioner works 7.5 hour shifts at work with a thirty-minute lunch break. He is not
permitted to leave the premises at lunch. There are only four areas employees are
allowed to go to during lunch. These areas include the dining room, the break room,
the workout area and the outdoor smoking area.

L ]

4. The workout room is designated for inmates, but facility staff uses it consistently as
well.

5. Petitioner testified that he exercises because he feels he owes it to himself, his family
and his employer to stay in the kind of shape that allows him to go home in one piece
every night.

6. Major Ted McAbee testified and corroborated Petitioner’s testimony, noting that the
State of lllinois allowed employees to use inmate workout areas. Mr. McAbee also
believes that a physically fit Officer benefits the State of Illinois.

The Commission views the evidence slightly different than does the Arbitrator, and thus
reverses the Arbitrator’s finding of accident. Petitioner analogizes the case at bar to Eagle
Discount Supermarket v. Indus. Comm’n, 82 111.2d 331, 338, 412 N.E.2d 492, 496 (1980). In
Eagle Discount, the claimant was injured on his lunch break when he tripped in the parking lot
while playing frisbee. The night Manager unlocked the door to allow the claimant and other
employees outside, and turned on the parking lot lights so they could see. In finding for the
claimant, the Supreme Court held that the personal comfort doctrine was applicable, highlighting
that the recreational activity was accepted, regular and normal, and that the injury occurred
during an authorized lunch break. The Supreme Court also held that, when analyzing injuries
occurring during a lunch break, the most important factor is the location of the occurrence. If the
injury occurs on employer premises, it bolsters the claimants personal comfort argument. The
Arbitrator found this argument persuasive, adding that there was no evidence Petitioner was
exercising in an unreasonable manner, that Respondent acquiesced to the activity, and that a
Correctional Officer being stronger and in better shape is a clear benefit to Respondent and
furthers Respondent’s best interests. Accordingly, the Arbitrator found accident.

Respondent points out that, subsequent to Eagle Discount, the Illinois legislature enacted
a portion of Section 11 of the Act, which states that injuries incurred while participating in
voluntary recreation programs, including but not limited to athletic events, do not arise out of
and in the course of employment. 820 ILCS 305/11. Despite Petitioner’s assertion that the
aforementioned portion of Section 11 of the Act is only intended to apply to situations involving
recreational programs such as employer sports teams and employer picnics (and not lunch break
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activity), the Commission relies on the above-mentioned portion of Section 11 of the Act to deny
Petitioner’s claim.

The Commission hereby reverses the ruling of the Arbitrator and vacates all awards
granted to Petitioner.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner has failed to
meet his burden of proof on the issue of accident.

IT IS FURTHER ORDERED BY THE COMMISSION that all awards granted to
Petitioner in relation to his accident claim are hereby vacated.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Cirguit Court.

T2
DATED: SEP 29 207

O: 8/3/17 Stephen Mathis
DLG/wde

* bk X Mompien

Deborah L. Simpson
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Dissent

1 respectfully dissent from the majority decision and would affirm the Arbitrator’s

well reasoned decision in its entirety. Q

David L. Gore
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ARBITRATION DECISION
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JOSE LOERA Case # 16 WC 24528
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v Consolidated cases:

STATE OF ILLINOIS / CENTRALIA CORR. CENTER

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of
Herrin, on September 7, 2016. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

E. |___| Was timely notice of the accident given to Respondent?

198 Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

I I:I What was Petitioner's marital status at the time of the accident?

J

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. [Z Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
(JTPD (] Maintenance TTD

M. [:I Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other
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FINDINGS

On the date of accident. July 7, 2016, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $64,848.00; the average weekly wage was $1,247.08.

On the date of accident, Petitioner was 42 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of SN/A for TTD, $N/A for TPD, $N/A for maintenance, and $N/A for other
benefits, for a total credit of $N/A.

Respondent is entitled to a credit for ALL PREVIOUSLY PAID medical expenses under Section 8(j} of the
Act.

ORDER

The Arbitrator finds that the Petitioner has proven that he sustained accidental injury arising out of and in the
course of his employment on July 7, 2016, and that his right triceps injury is causally related to this accident.

Respondent shall pay Petitioner temporary total disability benefits of $831.39 per week for 6-4/7 weeks,
commencing July 10, 2016 through August 24, 2016, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from July 10, 2016
through September 7, 2016, and shall pay the remainder of the award, if any, in weekly payments.

Respondent shall pay reasonable and necessary medical services that are indicated in the bills contained in
Petitioner’s Exhibit 1, subject to the Medical Fee Schedule, as provided in § 8(a) and § 8.2 of the Act.

The awarded medical expenses shall be paid by Respondent directly to the providers and, per the stipulation of
the parties, and shall be subject to the Medical Fee Schedule or PPO agreement, whichever is less.

Respondent shall authorize the physical therapy recommended by Dr. Mall on August 22, 2016.

Respondent shall be given a credit for any and all medical benefits that have been previously paid. and
Respondent shall hold petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in Section 8(j) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

I
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Nofice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however.
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

)
February 7, 2017

Signature of Arbitrator Date

FEB 14 207

ICArbDec] 9(b)

STATEMENT OF FACTS

The Petitioner is a 42-year-old Correctional Officer at Respondent’s Centralia Correctional Center. He testified
that he was injured on 7/7/16, when, while lifiing weights on his Iunch break he tore his right tricep. The parties
have indicated on the record that there is no dispute that the tricep tear occurred during this activity, and that the
dispute in the case centers around whether the Petitioner sustained accidental injuries arising out of and in the
course of his employment on 7/7/16. Petitioner testified that he had no trouble with his tricep before this
incident and required no prior treatment or diagnostic studies.

Petitioner testified that he works an 8 hour shift where he is paid for 7.5 hours and has an unpaid half hour lunch
period. He and Respondent supervisor Major McAbee both testified that correctional officers are not permitted
to leave the premises during their shift, but can utilize four different areas during their lunch period: a break
room area, a lunchroom area, the gym/workout area or a smoking area. The Petitioner testified that other
officers and management staff use the same exercise equipment. This was confirmed by Major McAbee. The
exercise equipment is paid for via an inmate fund which is funded from a portion of inmate commissary
purchases. The inmates do not actually own the equipment.

With regard to lifting weights, the Petitioner testified that he has been doing this for many years. He further
testified that he felt he owed it to his employer, his family and himself to stay in shape so he could “come home
in once piece” and perform his job duties.

Petitioner initially sought treatment on 7/7/16 with his family physician, Dr. Rahman, who diagnosed a tricep
injury and referred him for an MRI, which confirmed a distal triceps tendon tear, and then to an orthopedic
surgeon. (Px3; Px4).

Petitioner sought treatment with orthopedic surgeon Dr. Mall on 7/11/16. Dr. Mall reviewed the MRI and
examined Petitioner, diagnosing a “somewhat unusual” right tricep tear that was torn both off of the bone as
well as some of the musculotendinous junction. Dr. Mall recommended and performed a prompt right elbow
triceps repair on 7/14/16, noting this repair would be difficult due to the tear pattern and would be performed on

3
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an open basis, (Px5). The operative report indicated a complicated triceps repair involving multiple aspects of
the tendon with an intermediary intact segment with allograft augmentation. (Px6). Petitioner returned to Dr.
Mall on 7/22/16 and reported significant improvement. Dr. Mall prescribed an elbow brace and recommended
progressive rehabilitation. He referred Petitioner for physical therapy on 8/22/16 with instructions to begin
active range of motion graduating to isokinetic strengthening eight weeks later. Petitioner was scheduled to
return in five weeks and released to light duty work. (Px5).

CONCLUSIONS OF LAW

WITH RESPECT TO ISSUE (C). DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER'S EMPLOYMENT BY THE RESPONDENT. THE ARBITRATOR
FINDS AS FOLLOWS:

The Arbitrator notes that the facts of this case made it a difficult one to decide, as it involves the interaction of
Section 11 of the Act, and the “*personal comfort doctrine.”

To obtain compensation under the Act. an injury must “arise out of” and “in the course of " employment. 8§20
ILCS 305/1(d). “The phrase “arising out of the employment™ refers to the requisite causal connection between
the employment and the injury; that is, the injury must have had its origins in some risk incidental to the
employment. The phrase ‘in the course of employment’ refers to the time, place and circumstances of the
injury.” Eagle Discount Supermarket v. Indus. Conum'nz, 82 Ill. 2d 331, 338, 412 N.E.2d 492, 496 (1980). With
regard to injuries sustained during activities performed during a claimant’s lunch period, Courts have held that
the “personal comfort doctrine” may apply. Acts of “personal comfort,” including engaging in sports activities,
may be “incidental to employment” and satisfy the “arising out of” requirement. So long as an employee does
not engage in the sports activities in an unexpected manner and expose him or herself to an unreasonable risk,
the resuitant injury will be deemed to have occurred within the course of employment. Notwithstanding the
latter, the employer may still be held liable where it has knowledge of or has acquiesced to the practice or
custom. fd. at 496-497.

However, subsequent to the decision in Eagle Discount Supermarket, the Illinois legislature enacted a specific
portion of Section 11 of the Act, which states as follows:

“Accidental injuries incurred while participating in voluntary recreational programs including but not
limited to athletic events, parties and picnics do not arise out of and in the course of employment even
though the employer pays some or all of the cost thereof. This exclusion shall not apply in the event that
the injured employee was ordered or assigned by his employer to participate in the program.” 820 ILCS
305/11.

While Section 11 of the Act provides that injuries sustained during voluntary recreation do not arise out of and
in the course of employment, the law holds, “ . . . [T]he mere fact that a recreational activity is involved does

not necessarily trigger the analysis employed in the recreational activities cases.” Eagle Discount Supermarket at
496,

In Eagle Discount, the claimant was on lunch break, without pay, when he tripped and was injured on the
employer’s parking lot while playing Frisbee. Although the employees were not restricted to the employer’s
premises, claimant and his fellow employees worked the night shift when the store was closed and had to
request that the night manager unlock the door before they could leave the building. The manager would also
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turn on the parking lot lights so that the employees would have light in which to play. The employer argued that
the claimant’s injuries were non-compensable for four (4) reasons: (1) The claimant's “parking lot™ injury is
nencompensable since there was no showing that there existed a hazard other than that to which the general
public would be exposed: (2) the injury is a noncompensable “recreational” injury since there was no evidence
of employer organization, sponsorship, coercion to participate and benefits derived: (3) the injury, which was
sustained during an unpaid and unrestricted lunch break, was not sustained in an activity sufficiently related to
the employment; (4) the “personal comfort™ doctrine precludes recovery since there was no showing that the
employment created an increased risk of injury. Eagle Disc. Supermarket v. Indus. Comm'n, 82 111 2d 331, 336.
412 N.E.2d 492, 495 (1980).

The Supreme Court determined that the personal comfort doctrine was applicable in the case, and gave
significant weight to two specific factors: (1) the recreational activity was an accepted, regular and normal one;
and (2) the injury occurred on the premises during an authorized lunch break. The Supreme Court stated, “In the
lunch hour cases, the most critical factor in detenmining whether the accident arose out of and in the course of
employment is the location of the occurrence. Thus, where the employee sustains and injury during the lunch
break and is still on the employer's premises, the act of procuring lunch has been held to be reasonably
incidental to the employment . . . Other acts during a break time in the employment besides the act of eating
have also been held to be acts of personal comfort.” Id. at 496-97. Consequently, Court held that the
Commission properly found that the claimant's injuries arose out of and in the course of his employment with
Respondent, as the activity of playing Frisbee was during an authorized lunch break on the employer’s premises,
the claimant did not expose himself to an unnecessary or unreasonable risk, and the employer acquiesced to the
activity. Id.

The Arbitrator believes that this case resembles Eagle Discount Supermarket, and that the personal comfort
doctrine is applicable here. In Petitioner’s case. the relevant factors are undisputed. The injury occurred on
Respondent’s premises, and the employer, by the testimony of Respondent’s own witness, acquiesced to the
activity with regard to various Respondent employees. Thus, the evidence shows that this was a common
activity for a number of correctional officers. There was no evidence presented that there was anything
unreasonable about the manner in which Petitioner engaged in lifting weights. Furthermore, Petitioner was not
permitted to leave Respondent’s premises during the lunch period. While this activity may or may not be one
that would typically be considered a personal comfort, such as eating or using the restroom, the Arbitrator notes
that in the specific job of a correctional officer, being strong and in good shape would clearly be in such an
employee’s best interests in terms of having the duty of keeping order among an inmate population.
Additionally, the Supreme Court found that an activity, playing Frisbee, which does not specifically appear to
promote the duties of a stock worker was determined to constitute a personal comfort. Here, again, the activity
of weightlifting appears to the Arbitrator to more directly positively impact the duties of a correctional officer.
The Arbitrator thus finds that Petitioner’s accidental injuries arose out of and in the course of his employment
with Respondent while engaged in an act of personal comfort during an authorized lunch break.

WITH RESPECT TO ISSUE (F). IS THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:
=Ll s A U RY, AP ARDBITRATOR FINDS AS FOLLOWS:

The parties agreed on the record that the issue of causation was derivative of the dispute regarding accident. As
accident has been found in favor of the Petitioner, the Arbitrator finds that the Petitioner’s right triceps injury is
causally related to the 7/7/16 accident. Regardless of the agreement of the parties, the Arbitrator notes that the
evidence in the record clearly supports this finding.
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WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER _REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:

The Petitioner has submitted a number of medical expenses that were alleged to be causally related to the
Petitioner’s 7/7/16 accident as Petitioner’s Exhibit 1. The Arbitrator notes that the parties stipulated that
additional medical bills that were not available at the time of the hearing be submitted into evidence at a later
date as part of Px1, so long as Respondent had an opportunity to review same, and to object. As Respondent
indicated no objection to the additional expenses being admitted, the Arbitrator did so and they were added to
Px1.

Based on the Arbitrator’s findings with regard to accident and causation. the Arbitrator further finds that the
Petitioner is awarded the causally related medical expenses contained in Px1. As was stipulated by the parties,
the Respondent is entitled to credit for any of the awarded expenses that have been previously paid, so long as
the Respondent holds the Petitioner harmless from any provider efforts to collect for same. The parties also
stipulated that the awarded expenses were to be paid by Respondent direetly to the providers, either per the fee
schedule or separate PPO agreement, whichever is less.

WITH RESPECT TO ISSUE (K). IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL
CARE. THE ARBITRATOR FINDS AS FOLLOWS:

The only recommendation by Dr. Mall for treatment that was current as of the 9/7/16 hearing date was physical
therapy. The Arbitrator awards the recommended physical therapy, and Respondent shall authorize same.

WITH_RESPECT _TQO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY. TEMPORARY PARTIAL DISABILITY AND/OR
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:

The Respondent has stipulated that the only issue in dispute with regard to temporary total disability is liability
for same, and that there was no dispute as to the applicable period being claimed by the Petitioner. As the
Respondent has been found liable for same, Respondent shall pay the Petitioner TTD benefits from 7/10/16 to
8/24/16.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
HILARIO GARCIA,
Petitioner,
Vs. NO: 11 WC 6287
BRETFORD MANUFACTURING, 1 7 I FJ C C 0 6
Respondent, 0 2

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of temporary total disability, medical
expenses, nature and extent, and penalties and fees, and being advised of the facts and law,
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

As to temporary total disability, accident and causation were not disputed. Petitioner
reached maximum medical improvement, albeit with restrictions, as of November 7, 2012,
contingent on a release from his urologist. Petitioner was cleared by his urologist on November
13, 2012. Petitioner was temporarily laid off beginning November 7, 2012, but called back to
work on November 20, 2012, Respondent accommodated Petitioner and paid TTD during other
periods of layoff prior to Petitioner reaching maximum medical improvement on November 7,
2012. The parties stipulated to TTD, during periods of layoff, prior to November 6, 2012. In
addition to the periods of time stipulated to by the parties, the Commission awards TTD from
November 7, 2012 through November 19, 2012, but reverses the Arbitrator’s award of TTD
between January 28, 2013 and March 21, 2013, as Petitioner was at maximum medical
improvement and able to return to work as of November 13, 2012. The reduction in force
impacting Petitioner between January 28, 2013, and March 21, 2013, was no different than
subsequent periods wherein Petitioner was laid off.

We affirm the Arbitrator’s award of medical expenses of $1,115.00 related to La Clinica.
We further affirm the Arbitrator’s denial of $3,143.10 to G&U for a service date of August 15,
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2011, as those expenses are unrelated to Petitioner’s work related injury. Petitioner was at
maximum medical improvement with permanent restrictions as of November 13, 2012, The
Arbitrator denied $34,670.92 in billing from Advanced Ambulatory Care on the basis that
Petitioner testified he did not recall treating with them and the bills were vague as to treater.
However, the dates of billing clearly coincide with dates of treatment by Dr. Jain and the
Chicago Pain and Orthopedic Institute. These bills should be awarded in accordance with the fee
schedule. The bills are for treatment dates of March 15, 2011 through November 7, 2011.

All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $429.20 per week for a period of 83 2/7 weeks, from February 19, 2011,
through September 25, 2011, November 22, 2011 through November 6, 2012, and November 7,
2012 through November 19, 2012, that being the period of temporary total incapacity for work
under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $386.28 per week for a period of 162.5 weeks, as provided in §8(d)2 of the Act, for
the reason that the injuries sustained caused the 32.5% loss of use of the person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $35,785.92 for medical expenses under §8(a) of the Act, subject to the fee schedule in
§8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

o, 2900 AL ALt
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GARCIA, HILARIO Case# 11WC006287

Employee/Petitioner

BRETFORD MANUFACTURING

EmpoyerResponden 17IWCCo602

On 2/18/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.41% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

5006 THE ROMAKER LAW FIRM
PATRICK SEROWKA

211 WWACKER DR SUITE 1450
CHICAGO, IL 60606

1109 GAROFALO SCHREIBER HART ETAL
JAMES R CLUNE

55 WWACKER DR t10TH FL

CHICAGO, IL 60601
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STATE OF ILLINO1S ) [ ] tnjurcd Workers' Benefit Fund (54(ct)
)SS. [ Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ ] Second Injury Fund (58(e)18)
None of the above

ILLINGOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Hilario Garcia Case # 11 WC 06287
Employee/Petitioner

V.

Bretford Manufacturing
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of
Chicago, on June 2 and 13, 2014. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Hlinois Workers' Compensation or Occupational
Diseases Act?

. D Was there an employee-employer relationship?

[] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

2 D What was the date of the accident?

Was timely notice of the accident given to Respondent?

[ZI Is Petitioner’s current condition of ill-being causally related to the injury?

. [X] What were Petitioner's eamings?

. [_] what was Petitianer’s age at the time of the accident?

. [_] What was Petitioner’s marital status at the time of the accident?

L Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K What temporary benefits are in dispute?
CjTPD Bl Maintenance O1TD

L. What is the nature and extent of the injury?

M. |X] Should penalties or fees be imposed upon Respondent?

N []is Respondent due any credit?

0. D Other

OMmUunw

S

{CtrbDec 2710 10 V. Raudolph Street #3-200 Chicago, IL A060T 31278146677 Toll free 864/352-3033  ielrsite: wiww Inve /l gor
Downstaie offices: Coliinsvitle §18:346-3950  Peoria 309767 13019 Rockford 815/987-7292  Sprinpficld 2177857084
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FINDINGS
On 1/21/2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arase out of and in the course of employment,
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being /s causally related to the accident.

In the year preceding the injury, Petitioner earned $33,477.94; the average weekly wage was $643.80.
On the date of accident, Petitioner was 54 years of age, married with 2 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent fias, in part, paid all appropriate charges for all reasenable and necessary medical services.

Respondent shall be given a credit of $39,135.16 for TTD, $0 for TPD, $0 for maintenance, and $6,844.80
for other benefits, for a total credit of $45,979.96.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER
Respondent shall pay reasonnble and necessary medical services of $1,115.00 as is specificd below, as provided in §5§8(a) and 8.2

of the Act.

Respondent shall pay Petitioner temporary total disability benefits of 5429.20/week for 90-§/7 weeks, as is specified below, as
provided in §3(b) of the Act. Petilioner's claim for mnintenance benefits is denied.

Respondent shall pay Petitioner permanenat partial disability benefits of $386.28/week for 162.5 weeks, as is provided in §8(¢d)2 of
the Act, because the injuries sustained coused the 32.5% loss of use of the person as a whole,

Petitioner's clnim for penalties and aitomey's fees is denied.
Respondent shall pay Petitioner the compensation benefits that have accrued from 1/21/2011 through 6/13/2014 in a lump sum and
shall pay the remainder of the award, if any, in weekly benefits.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in gither no change or a decrease in this award, interest shall not accrue.

February 18, 2016

Dater

ICAmDec p.2
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Findings of Fact

Petitioner testified via an interpreter {Spanish/English).

Pelitioner was employed by Respondent as a machine operator, making cabinetry in its Frankiin Park
facility. He worked for Respondent since 1989. He first worked for Respondent at its Schiller Park
facllity and transferred to Franklin Park in 2009. The two facilities have different unions, so
Petitioner's plant seniority was determined by the date of his transfer from Franklin Park to Schiller
Park (February 16, 2009). Petitioner was 54 years old on the date of accident.

Petitioner’s job duties as a machine operator included putting materials in a mold, setting up the
welder, and taking a 35 pound cabinet out of the mold and placing it on a skid. He would stand all
day at this job. He would make about 38 cabinets a day. The goal was to make 40 cabinets per day.
if Petitioner was not making production, Respondent would call it to his attention. Respondent
manufactures products for Apple, fumniture for schools and whiteboards with computer attachments.

Petitioner denled any serious low back injury prior to January 21, 2011.

The Parties stipulated that Petitioner sustained accidental injuries which arose out of and in the
course of his employment by Respondent on January 21, 2011. He was removing a formed, molded
cabinet when | felt a lesion in the foot and ... in my back." He felt a snap and pain in his back, left
hip and left foot.

Fetitioner was sent to Advanced Occupational Medical Center in Schiller Park. He was directed to
the Center by somebody from Respondent's safety department. Thereafter, he was retumed to work
with a limitation of 15 pounds lifting and limitations on bending, squatting, pushing, and pulling.
(PetEx. 6)

Petitioner returmned to work in a modified capacity, using a press machine and bending sheets of
metal. Petitioner was allowed to sit and stand as he needed. Petitioner also worked on a metal
culting machine. He could take breaks as needed.

Petitioner continued to treat with Advanced Occupational through February of 2011. Pestitioner was
laid oif on February 19, 2011.

Petitioner then began treating with Dr. Jain at Chicago Pain Orthopedics. Dr. Jain authorized
Petitioner to remain off work and to go to physical therapy. Dr. Jain referred Petitioner to La Clinica
for physical therapy. (PetExs. 2&4)

Dr. Jain provided two injections to Petitioner's lower back: one on March 15, 2011 and the other on
April 26, 2011. The injections helped very little. Petitioner testified that anything Dr. Jain did for him
waould only help for a few days and then the pain would return. Petitioner described a procedure
where Dr. Jain "burned his nerves” (RFA ?). He stated that this did not help at all. However, the later
surgery by Dr. Lorenz did help reduce the pain,

The Partias stipuiated that Petitioner was temporarily and totally disabled from February 19, 2011
through September 25, 2011. On or about September 25, 2011, Petitioner was contacted by

3
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Christina Innocente to return to work, He did so and performed the same work that he was
performing prior to his layoff, to wit: the folding machine and the cutting machine. Petitioner
confirmed that he could sit or stand while performing these jobs and he couid ask to take a break
when he felt he needed to.

Petitioner testified that he would program the metal cutting machine. The cutting machine would take
about 5 to 8 seconds to cut a piece and during that time Petitioner would either sit or stand as he
needed. Petitioner worked these jobs until November 21, 2011 per the stipulation of the Parties. On
November 22, 2011, Petitioner was again laid off.

On December 15, 2011, Dr. Jain referred Petitioner to Dr. Mark Lorenz at Hinsdale Orthopedics. Dr.
Lorenz restricted Petitioner from work entirely and recommended back surgery. (PetEx. 3)

The Parties stipulated that Petitioner was again temporarily and totally disabled from November 22,
2011 through November 6, 2012. The total agreed lost time is 81-1/7 weeks, (ArbEx. 2)

On June 15, 2012, Petitioner underwent back surgery by Dr. Lorenz, Dr. Fronzak and T. Lindley
Pittman, MS, PA-C. The opperation was described as encompassing 12 procedures, but basically
consisted of an L4-5 laminotomy, foraminotomy,nerve root decompression and discectorny with
posterolateral fusion, insirumentation, transforaminal interbody fusion, lliac crest bone graft and
allograft bone stem cells and DBM putty. Petitioner was hospitalized through June 19, 2012. (PetEx,

1)

Petitioner recelved physical therapy at ATl in July, August, and September 2012, At the end of that
time Petitioner underwent a functional capacity test, which suggested light/medium restrictions.
(PetEx. 8)

Ultimately, Dr. Lorenz released Petitioner to return to work with permanent restrictions of no litting
more than 30 pounds, as of November 7, 201 2, pending urological clearance. Dr. Lorenz charted
that Petitioner was at MMI and was to return, PRN as of November 7, 2012, Urological clearance was
given November 13, 2012. Petitioner was seen by Pittman, PA-C, on December 26, 2012, with
complaints of an inability to stand more than 1 hour at work. He was able to tolerate working
otherwise. Petitioner was given additional work restrictions of standing for 1 hour and then a 5
minute sitting break and a referral to Dr. Bardfield for pain management. Petitioner was seen by Dr.
Bardfield on January 11, 2013 and a recommendation for a caudal ES| was made, along with
prescription medication. Petitioner was seen by Dr. Lorenz on April 22, 2013. He had continued
complaints of an aching back, which Dr. Lorenz thought were addressed by the work restrictions that
had been given. Pelitioner was at MMl from Dr. Lomenz's treatment standpoint. A referral to a
neurologist was made (apparently for other medical issues). Petitioner was last seen by Dr. Lorenz
on December 19, 2013. His condition was unchanged and he was on layoff, allegedly because of his
work restrictions. Petitioner was again released, PRN. (PetEx. 5)

After the release from Dr. Lorenz of November 7, 2012, Petitioner was called back to work on
November 20, 2012. Pelitioner testified that he was working on the metal cutting machine, on a
metal folding machine, and on other machines doing different things. He described putting pieces in
a "robot”. He described that the "robot” would weld the pleces and this would take the approximately
45 minutes. During the time that this operation was conducted Petitioner would sit and watch the
machine. He would also, occasionally, when he finished with the robot, go to the folding machine

4
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during the same shift. Petitioner testified that job assignments were made in the moming before
work began. Once he completed his first job, he was to transition to another machine. Petitioner
advised that he could sit down as needed or take breaks as needed. Petitioner noted that other
workers did not sit or stand as he did.

Petitioner worked in this capacity until January 27, 2013. At that time he was laid off. He was told that
his medical insurance would end at midnight. This was similar to what had happened in previous
layoffs. Petitioner did not receive any workers' compensation benefits between January 28, 2013
and March 21, 2013, presumably his layoff time. Petitioner was called to return to work on or about
March 27, 2013. At that time he met with a supervisor. He returned to the same jobs, bending metai
sheets and putting pieces into the "robot" machine. The work conditions remained as before.

Petitioner was laid off again on November 15, 2013. The process was the same. He was called back
fo work on January 13, 2014. He was not paid workers' compensation benefits during his layoff.
When he went back to work, he performed the same work as he had in the recent past, including the
metal cutting machine, the metat folding machine, and the "rabot® machine.

Petitioner was laid off again on March 27, 2014, This lasted untit May 4, 2014. Petitioner did not
receive workers' compensation benefits during this time.

Respondent disputes the obligation to pay temporary total disability benefits during Petitioner's
layofis after the time when Petitloner had reached maximum medical improvement, or had plateaued,
or had permanent restrictions.

When Petitioner retumed to work on May 5, 2014, he was toid that he would be making less money
per hour. He was also told he would be going into a different department, making electrical extension
cords for computers. He did not ask why he was not retumed to his normal jobs. At times, this
transfer would also have him work using a blowtorch or putting wires into small cables. Some of
these jobs were jobs that were performed in a seated position. There were other peaple working in
these jobs as well. Two weeks prior to trial, Petitioner was retumed to his customary jobs in the
fabrication department, operating machines.

Petitioner testified that when he has completed a job assignment on a particular machine, he is
generally referred to another machine that is ready for manufacturing parts. There are also times
when he finishes with a machine and a machine setup person sets up that same machine for another
job. He does not recall any time since 1989 that he has worked on a machine that has broken down
and he has had to wait for the machine to be repaired. Petitioner confirmed that he has a chair at his
machine, which allows him to both sit and stand while engaged in machine operation. It is clear that
the duties Petitioner described are not fast-paced and do involve some "down time" while the
machines he operates cycle or generate parts. Pelitioner confirmed that some of the machines
which he operates are better operated from a seated position. These include the metal folding
machine and the roll former machine.

Petitioner testified that during the times that he was laid off, he searched for alternative work. He
claims that his job searches took him to the facilities listed on Petitioner's Exhibit Number 12. He
claims to have been seeking warehouse jobs, machine operator positions, and maintenance
technician jobs. Petitioner claims that a few of the potential employers called him back to discuss job
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opportunities, but when he informed them that he had restrictions they said they would calt him back
and never did.

Petitioner describes his condition as causing him to have an inability to walk fast, difficulty bending
over, unavailability to work overtime, and an inability to play sports. He claims not to be able o find
alternative employment.

On cross-examination, Petitioner was questioned about Petitioner's Exhibit 12, regarding his attempts
to seek ather employment. Some documents in Exhibit 12 were handwritten and others were
computer-generated. Petitioner conceded that the cormputer-generated documents were prepared or
otherwise generated by his daughter. The handwritten documents were prepared or generated by
him. Although he claimed that he was contacted by a number of potential employers, he does not
remember whom those might have been. He never asked for their names. He did not remember tha
dates that he discussed potential employment or offers. He has no knowledge of how many other
candidates were vying for the same positions. Some of the jobs were management jobs, yet
Petitioner had no management experience. One of the jobs was a business in need of a foreman, but
Petitioner had no experience as a foreman. One of the Jobs was for the position of building engineer
or head janitor. Petitioner had no experience in either position. Petitioner conceded he had no
experience supervising other workers.

Petitioner described a visit to a mattress company located at 47th and Kedzie. He stated that he was
met at the door by an individual from the company and he was told they were not hiring any new
personnel.

Petitioner was questioned regarding a TIG welder position. He conceded that he did not know what a
TIG welder was, but that he does know how to weld. He advised that when a piece does not come
out right from the "robot” he repairs it by welding. He puts on a mask to accomplish that task. His
statements and his description of the task of putting on a mask confirmed that he was describing
welding and not soldering.

Petitioner conceded that, from the lists In Petitioner's Exhibit 12, only four or five people called him.
He stated that they all spoke English to him and he did not understand themn very well. He asked if he
cauld have a position with the restrictions that were imposed on him and they said that they would
call back. However, he explained, they did not call back. Petitioner specifically emphasized to the
callers that he had a 30-pound lifting restriction. Petitioner conceded that he had no knowledge of
whether any of the jobs he sought involved lifting less or more than 30 pounds. Petitioner conceded
that he had no job description regarding any of the positions for which he filled out applications.

Petitioner was questioned regarding his other work experience. He had cut grass at golf courses on
riding lawn mowers, He worked for a time at a belt factory. He confirmed that belts weigh less than
the weight restriction imposed on him. He described his experience at Bretford on the roll forming
machine. He advised that during the operation of the machine he would hold a tool to solder or weld
parts into position; so-called spot-welding.

Petitioner testified that in January of 1995 he took a test regarding forklift operation. He received a
certificate that he passed the test. Petitioner testified that there were times when he was at the
Schitler Park facility that there were layoffs before his injury, but that he was not involved in the layoff
because he had a higher level of seniority than those who were.

6
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Petitioner testified that when he was laid off in 2011, from February through September 2011, other
people were laid off as well. He received temporary total disability benefits during this time. He
agreed the same thing happened between November 2011 and November 2012. Other workers
were on lay-off between January 2013 and March 2013, as well as November 2013 through January
2014, and March 2014 through May 2014. Petitioner did not receive TTD or maintenance benefits
during these time periods.

Gabino “Carl” Barajaz testified on behalf of Respondent. Mr, Barajaz is a lead supervisor for the
Respondent. As such, ha takes on the responsibilities of productivity, efficiency, quality, and safety
for the shift to which he is assigned. He also has responsibility for direction or guidance to be given
to his counterpart on the next shift. Barajaz was present as Respondent’s representative during the
testimony of Petitioner.

Barajaz described the three primary machines now operated by Petitioner. Each of these machines
provides necessary parts for Respondent's manufacturing process, including materials for the Apple
Corporation, furniture for schools, and whiteboards with computer attachments. Barajaz confirmed
that if Petitioner was not operating machines and making the paris described, some other worker
would have to perform this work. Mr. Barajaz further confirmed that the work at Respondent is
affected by the economy and the needs of school districts. When customer orders do not come In,
the business Is slow, and they have to lay people off. Layoffs are determined by plant union senijority.
This is determined by the collective bargaining agreement in place at the Franklin Park facility.

When Petitioner retumed from his last layoff, he was assigned to a different position than his norma
machine operation. This is because of a collective bargaining requirement that all permanent
employees must be retumed to work frem layoffs first before temporary warkers can be hired to do
what amounts to, essentially, semi-skilled work. After two weeks, Petitioner was retumed to his
regular machine operator job.

Mr. Barajaz confirmed that each machine operator has a quota assoclated with the machine thay are
operating. Barajaz testifled that he has not had any reason to talk to Petitioner about not meeting his
goals.

Mr. Barajaz confirmed the nature of Petitioner's work restrictions. Barajaz also confirmed that
Petitioner’s restrictions would have been accommodated whether he sustained a work injury or a
personal injury. Barajaz further confirmed that the nature of the products that Respondent produces
are conducive to accommodating restrictions because the regular job involves working with very light
weights, the heaviest ranging between 15 and 45 pounds and the lightest being mere ounces.
Barajaz confimmed that Petitioner generally worked on parts that weighed between 2 pounds and 10
pounds.

In the Franklin Park facility, the larger manufactured items are in pieces. No worker is picking up
more than 30 pounds at a time. Once a farger product is assembled, it is taken off the line by a fork
truck,

Mr. Barajaz testified that if somebody is not meeting their quota the issue Is dealt with right away and
certainly, on a day-to-day basis. Petitioner testified that he has not been told that he is not meeting
his quotas. Barajaz also confirmed that Petitioner is meeting his quotas, performing his regular job,

7



| H Garcia v. Bretford Mfe. , 11 WC 62