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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d})
) SS. D Affirm with changes |:, Rate Adjustment Fund (§8(g))
COUNTY OF ) [ ] Reverse [ ] second Injury Fund (§8(e)18)
WILLIAMSON [ ] pTD/Fatal denied
I:l Modify |Z None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
John Hobbs,
Petitioner,
Vs, NO: 16WC 29770

State of Iilinois/Shawnee Correctional Center,

18IWCC0539

DECISION AND OPINION ON REVIEW

Respondent.

Timely Petition for Review having been filed by the Petitioner and Respondent herein
and notice given to all parties, the Commission, after considering the issues of nature and extent
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 9, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
DATED:  SEP 4 - 2018 R’““ W M}-—__

0080718 Kevin W. LamHprn

W hal Pronis.
Mi’éhfel J. Br mMn




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HOBBS, JOHN

Employee/Petitioner

Case# 16WC029770

SOI/SHAWNEE CORRECTIONAL CENTER

Employer/Respondent

18IWCC03539

On 3/9/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.83% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0963 RICH RICH & COOKSEY PC
THOMAS C RICH

6 EXECUTIVE DR SUITE 3
FAIRVIEW HTS, IL 62208

0558 ASSISTANT ATTORNEY GENERAL
JOSEPH L MOORE

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0488 STATE OF ILLINOIS
ATTORNEY GENERAL

100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601-3227

1350 CENTRAL MANAGEMENT SERVICES
BUREAU OF RISK MANAGEMENT

PO BOX 19208

SPRINGFIELD, IL 62794-9208

0502 STATE EMPLOYEES RETIREMENT
2101 S VETERANS PARKWAY

PO BOX 19255

SPRINGFIELD, IL 62794-2255

CERTIFIED as a true and correct copy
purstant to 820 ILCS 306/ 14

MAR - 7018




AR IIIE D LU ) [ ] injured Workers® Benefit Fund (§4(d))
)SS. [] Rate Adjustment Fund (§8(2))
COUNTY OF WILLIAMSON) [ ] second Injury Fund (§8(e)18)
IE None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT ONLY

JOHN HOBBS Case # 16 WC 29770
Employee/Petitioner
v Consolidated cases:

%INOISISHAWNEE CORRECTIONAL CENTER 1 8 I WE(—: 0 5 3 9

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
Christina Hemenway, Arbitrator of the Commission, in the city of Herrin, on October 11, 2017. By
stipulation, the parties agree:

On the date of accident, September 5, 2016, Respondent was operating under and subject to the provisions of
the Act.

On this date, the relationship of employee and employer did exist between Petitioner and Respondent.

On this date, Petitioner sustained an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $99,848.24, and the average weekly wage was $1,920.16.
At the time of injury, Petitioner was 28 years of age, married with 1 dependent children.

Necessary medical services and temporary compensation benefits have been provided by Respondent.

Respondent shall be given a credit of $all paid for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $all paid.

ICArbDecN&E 2/10 [00 W. Randolph Streer #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.jwec.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of $775.18/week for a further period of 64.5 weeks, as provided in
Section 8(e} of the Act, because the injuries sustained caused 30% loss of use of the left lea.

Respondent shall pay Petitioner the sum of $775.18/week for a further period of 50 weeks, as provided in
Section 8(d)2 of the Act, because the injuries sustained caused 10% loss of use of the body as a whole.

Respondent shall pay Petitioner compensation that has accrued from April 11, 2017, through October 11,
2017, and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and
a review 1s perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, If
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

@N\WZ Q“M March 6. 2018

Signature of Arbitrator bl Date

ICArbDecN&E p.2

MAR 9 - 2018



STATE OF ILLINOIS

A /]

s 18IWCC0539

COUNTY OF WILLIAMSON

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
NATURE AND EXTENT
JOHN HOBBS
Employee/Petitioner
V. Case #: 16 WC 29770

STATE OF ILLINOIS/SHAWNEE CORRECTIONAL CENTER
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

The parties stipulated that on September 35, 2016, Petitioner sustained an accident which
arose out of and in the course of his employment with Respondent. The parties further stipulated
that the only issue in dispute is the nature and extent of Petitioner’s permanent partial disability.

On the date of accident, Petitioner was 28 years old, married, and had one dependent child.
He was employed by Respondent as a Correctional Lieutenant. Petitioner testified that on
September 5, 2016, he was engaged in tactical combat practice when a blue cushioned mat slid out
from underneath him and caused him to fall. He injured his left knee and left shoulder as a result.
He denied any prior injuries, treatment, or claims for his left knee or left shoulder.

Following the accident, Petitioner presented to the emergency room at Heartland Regional
Medical Center on September 5, 2016. He complained of left knee pain, which he rated at 5/10,
X-rays were negative for fracture, but showed joint effusion. An MRI was recommended to
evaluate potential meniscal tearing. Petitioner’s left knee was immobilized and he was given
crutches and pain medication. He was instructed to follow up with his physician. PX3.

On September 13, 2016, Petitioner presented to Dr. Nathan Mall at The Orthopedic Center
of St. Louis. He reported a consistent history of the accident and noted he hyperflexed his left
knee and landed with his left arm extended behind him. He complained of left knee pain, mostly
on the medial side of the knee, and left shoulder pain with difficulty with extension and overhead
and significant weakness. Physical examination of the left knee demonstrated posteromedial
bruising in the hamstring area, pain to palpation along the medial joint line, positive McMurray,
palpable joint effusion, and some laxity with ACL testing with a 1B Lachman maneuver.
Examination of the left shoulder showed limited active range of motion, pain to palpation over the
biceps tendon, and positive O'Brien’s test. Dr. Mall assessed a possible left shoulder rotator cuff
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tear and/or SLAP tear and a possible left knee medial meniscus tear. He recommended MRIs of
both the left shoulder and left knee. PX4.

On September 21, 2016, Petitioner underwent both MRIs at MRI Partners of Chesterfield.
The left knee MRI revealed (1) ACL transection; (2) Grade III tear of the MCL with underlying
disruption of the meniscal femoral struts causing an unstable meniscus; and (3) osteochondral
impact injuries of the anterior weight bearing lateral condyle and far posterior lateral tibial plateau
with intense underlying subcortical marrow edema. The left shoulder MRI revealed (1)
circumferential labral tear with type III bucket-handle superior labral tear and inferior labral
maceration; and (2) upper subscapularis intrasubstance tear with anterior medial subluxation of
the biceps long head at the top of the groove. PX6. Dr, Mall reviewed the films, His assessment
was left knee ACL tear and left knee MCL tear, and left shoulder bucket-handle type superior
labral tear. He recommended surgery for both the left knee and the left shoulder. PX4.

On October 6, 2016, Petitioner underwent left knee arthroscopy with ACL reconstruction
and medial meniscus repair. Intraoperative findings demonstrated hlood around the area of
Petitioner’s ACL tear with a clear rupture of the ACL at its midpoint, a medial meniscal tear, and
MCL tearing with instability. PX7. Petitioner followed up with Dr. Mall on October 11, 2016.
He was given a brace for his knee and prescribed physical therapy for range of motion, stretching,
and some strengthening. PX4.

Petitioner returned to Dr. Mall on November 8, 2016, and reported he was making
significant improvement with physical therapy. Dr. Malls recommended waiting for the shoulder
surgery until Petitioner had a little more physical therapy and was out of his brace. PX4.

On December 1, 2016, Petitioner underwent left shoulder surgery consisting of arthroscopy
with debridement of the supenior labrum, subacromial decompression and acromioplasty and open
biceps tenodesis. Intraoperative findings confirmed a superior labral tear with extension into the
biceps tendon, along with Grade IV cartilage changes to the glenoid and humeral head and an
acromial spur. PX7. Petitioner followed up with Dr. Mall on December 13, 2016, and reported
he already noticed some improvement in his shoulder pain. He was prescribed physical therapy
for range of motion and strengthening. He was also to continue therapy for his knee. PX-

Petitioner returned to Dr. Mall on January 10, 2017, and it was noted that he was
progressing appropriately with both the knee and the shoulder. He was to continue physical
therapy and was allowed to begin jogging. He followed up on February 14, 2017, and reported he
had a bout of some tendinitis with respect to his left shoulder but had gotten past it and was again
making improvements. He reported that his left knee did not bother him and he was already
running about five miles at a time and doing so at a decent pace. Dr, Mall recommended continued
strengthening for the shoulder and prescribed an anti-inflammatory. With regard to the knee, he
recommended an ACL brace and continued strengthening and specific exercises to assist with
Pctitioncr’s job dutics. PX4.

On March 20, 2017, Petitioner returned to Dr. Mall and reported he was struggling
somewhat with physical therapy as respects his shoulder. On examination, there was limitation in
rangc of motion. Assessment was inflammation and Dr. Mall administered a cortisone injection
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to the left shoulder. Petitioner was to continue physical therapy for range of motion and
strengthening. PX4.

Petitioner returned to Dr, Mall on April 11, 2017, and reported he was doing well with
minimal complaints. He advised that the injection gave him “substantial relief and improvement
in his range of motion and pain”. On examination, he had near-normal strength and some
decreased range of motion of the left shoulder. He was instructed to continue his home exercises
for range of motion and strengthening. Dr. Mall released him to full duty work and placed him at
maximum medical improvement. PX4.

On July 7, 2017, Petitioner was evaluated by Dr. Richard T. Katz, Respondent’s Section
12 examiner. He stated that his left shoulder was causing him the most difficulty, including
difficulty with over the shoulder activities, and reported a pain score of 4/10, He noted that his
left knee affected his ability to run but he had no limitations on walking, and he had only very mild
pain that day. Examination of the left shoulder showed a decreased range of motion as compared
to the right. Diagnoses were superior labral tear, chondral changes to the glenoid and humeral
head, subacromial spur, and subacromial bursitis. Dr. Katz provided an AMA rating of 15%
impairment of the left upper extremity. Examination of the left knee was normal, except for mild
laxity. Diagnoses were ACL tear, MCL tear, and medial meniscus tear. Dr. Katz provided an
AMA rating of 10% impairment of the left lower extremity. RX2.

Petitioner testified at arbitration that with regard to his left shoulder, he continues to have
weakness and difficulty with overhead work, and the shoulder catches occasionally. He has
difficulty holding his arm out above his head at an angle. He is no longer able to engage in his
former hobby of rock climbing, and his ability do housework has also been adversely affected. He
continues to have occasional pain and takes Naprosyn for his symptoms. With regard to his left
knee, Petitioner described it as “pretty arthritic” and “very stiff” in the mornings. He has pain after
standing or walking for a period of time. He testified that his knee is sore and tender at the end of
his shift and he notices a limp, particularly if he works a double shift. He wore a brace for a year
following the injury per the instructions of Dr. Mall. He testified that his competitive running has
been impacted, as his running times are now slower than they were prior to his injury. He continues
to be a part of the tactical team at work.

On cross-examination, Petitioner testified he is currently working full duty and is not under
the care of any doctor. He is not currently using any sort of device or brace. He testified he is able
to satisfactorily perform his job duties and has had no complaints from any supervisors regarding
his job performance since he retumed to work.

CONCLUSIONS OF LAW

The Arbitrator hereby incorporates by reference the above Findings of Fact, and the
Arbitrator’s and parties’ exhibits are made a part of the Commission’s file. The parties stipulated
to all issues, including average weekly wage. The only issue in dispute at the time of trial was the
nature and extent of permanent partial disability. With regard to the nature and extent of disability,
for accidents occurring on or after September 1, 2011, pursuant to Section 8.1b of the Act, in
determining the level of permanent partial disability the Arbitrator must look at the following five
factors.



In regard to factor (i) the reported level of impairment pursuant to Subsection (a),
Respondent submitted an impairment rating performed by Dr. Katz, who provided an impairment

rating of 10% of the left lower extremity and 15% of the left upper extremity. The Arbitrator
places significant weight on this factor.

In regard to factor (if) thc occupation of the injured employee, the record reveals
Petitioner was employed as a Correctional Lieutenant at the time of the accident and was ultimately
able to return to work in that capacity without any restrictions as a result of said injuries. He
continues to be part of the tactical team as well. He testified he performs all of his duties, though
has pain and tenderness at the end of his shift. The Arbitrator places greater weight on this factor.

In regard to factor (iii) the age of the employee at the time of the injury, Petitioner was
28 years old at the time of the injury. He is obviously very young, and has many work years ahegd
of him, during which he must deal with his disability in two major joints. Over time his condition
could improve, stay the same, or get worse. The Arbitrator places greater weight on this factor.

In regard to factor (iv) the employee’s future earning capacity, there was no evidence
that Petitioner’s future earning capacity has been or will be impacted as a result of this injury. As
such, the Arbitrator gives no weight to this factor.

In regard o factor (v} evidence of disability corroborated by the treating medical
records, the Arbitrator notes that Petitioner sustained a left shoulder supenor labrum tear
extending into his biceps tendon. e also sustained left knee tears of the ACL, MCL, and medial
meniscus. All of these injuries required surgical repairs, and the left shoulder required an
additional post-operative injection. Petitioner has returned to work, including participation on the
tactical team, and has resumed running competitively. He had to give up his hobby of rock
climbing, and he has trouble doing work around his home. With regard to his left shoulder,
Petitioner testified he continues to have weakness and difficulty with overhead work, and the
shoulder catches occasionally. He has difficulty holding his arm out above his head at an angle.
He continues to have occasional pain and takes Naprosyn as needed. With regard to his left knee,
Petitioner described it as “pretty arthritic” and “very stiff” in the mornings. He has pain after
standing or walking for a period of time. He testitied that his knee is sore and tender at the end of
his shift and he notices a limp, particularly if he works a double shift. He wore a brace for a year
following the injury per the instructions of Dr. Mall, but currently does not wear it. The Arbitrator
finds Petitioner’s current complaints to be credible and corroborated by the treating medical
records. The Arbitrator places significant weight on this factor.

The Arbitrator notes that consideration of the factors enumerated in Section 8.1b does not
simply require a calculation, but rather a measured evaluation of all five factors, of which no single
factor is the sole determinant on the issue of permanency. Taking the above five factors into
consideration and based on the record in its entirety, the Arbitrator finds that Pctitioner has
sustained a 30% loss of use of the left leg (64.5 weeks) pursuant to Section 8(¢) of the Act, and a
10% loss of use of the body as a whole (50 weeks) pursuant to Section 8(d) 2 of the Act. The
parties stipulated that Petitioner’s average weekly wage was $1,920.16. The Arbitrator finds his
permanent partial disability rate is $775.18, the maximum rate in cffcct for his date of accident.
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Page 1
STATE OF ILLINOIS ) DX] Affirm and adopt (no changes)
) SS. D Affirm with changes
COUNTY OF WILL ) [ ] Rreverse

[ ] Modify

D Injured Workers® Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ ] second Injury Fund (§8(e)18)

[ | PTD/Fatal denied

|Z| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Jerome Warner,
Petitioner,

VS. NO: 14WC 00217

International Masonry Institute, 1 8 I w C C 0 54 0

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, nature and extent, medical expenses, prospective medical and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached

hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed June 26, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  SEP & - 2018 N cktn

0082918 L. Elizabeth Coppoletti

LEC/jrc

(Ld) A Lutt

Charles J. @&Vriéndt

Z

oshua D. Luskin




t . ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

WARNER, JEROME Case# 14WC000217

Employee/Petitioner

INTERNATIONAL MASONRY INSITITUTE 1 8 I w CC 0 54 0

Employer/Respondent

On 6/26/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0391 HEALY SCANLON LAW FIRM
JACK CANNON

111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 60602

0532 HOLECEK & ASSOCIATES
KENNETH F SMITH

161 N CLARK ST SUITE 800
CHICAGO, IL 60601



LG LA F U ) I:I Injured Workers® Benefit Fund (§4(d))
)SS. (] Rate Adjustment Fund (§8(g))
COUNTY OF WILL } |:| Second Injury Fund (§8(e)18)
None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
JEROME WARNER Case # 14WC 00217

Employee/Petitioner

v Consolidated cases:

éﬁ;{%ﬁ%{l&ﬂﬁﬂl\L MASONRY INSTITUTE 1 8 I w CC 0 54 0

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable DOHERTY Arbitrator of the Commission, in the city of NEW
LENOX, on 5/16/2017. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

:I Was there an employee-employer relationship?

:] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

:| What was the date of the accident?

:I Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonabie and necessary medical services?

What temporary benefits are in dispute?
[ TPD ("] Maintenance TTD

L. E] What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

iCArbDec 210 100 . Randolph Streer #8-200 Chicago. IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iweedl gov
Dovnstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084

FCZommoow
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FINDINGS

On 9/23/2011, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship id exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned §_85.280.00; the average weekly wage was $1,640.00.
On the date of accident. Petitioner was 52vears of age, married with 0 dependent children.

Petitioner /1as received all reasonable and necessary medical services.

Respondent /as not paid ali appropriate charges for all reasonable and necessary medical services.

Respondent shalt be given a credit of $.0 for TTD,$_0 for TPD, $0_ for maintenance, and $ @ for other
benelits, for a total credit of .0,

Respondent is entitled to a credit of $11,078.86 under Section 8(j) of the Act. ARBEX 1.

ORDER

RESPONDENT SHALL PAY PETITIONER THE REASONABLE, NECESSARY AND CAUSALLY RELATED MEDICAL EXPENSES
INCURRED IN THE CARE AND TREATMENT OF HIS INJURY PURSUANT TO SECTIONS 8 AND 8.2 OF THE ACT. SEE DECISION

RESPONDENT SHALL PAY PETITIONER TEMPORARY TOTAL DISABILITY OF $1,093.33 PER WEEK FOR A PERIOD OF 6-6/7
COMMENCING OCTORER 17, 2015 THROUGH DECEMBER 3, 2015

RESPONDENT SHALL PAY PETITIONER $695.78 PER WEEK FOR 125 WEEKS AS PETITIONER SUSTAINED 25% LOSS OF USE OF
THE PERSON AS A WHOLE PURSUANT TO SECTION 8§(D)(2) OF THE ACT.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days alter receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Cominission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Norice
of Decision of Arbitrator shali accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

22t g l [:‘t LR~
4 6/21/17

Signature of Arbitrator Date

JUN 2 6 201
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FINDINGS OF FACT

Petitioner, Jerome Warner is a tile mason. Petitioner testified that on September 23, 2011, Petitioner was
employed as an instructor for Respondent, International Masonry Institute. As an instructor for Respondent,
Petitioner’s job duties included instructing masonry apprentices on the means and methods of the trade. The
Petitioner’s job duties require him to bend down and kneel down while instructing apprentices on how to
perform certain aspects of their trade. (REX#3, pg. 22). The Petitioner’s job duties also require him to setup and
maintain a training system according to IMI Standards & Specifications. (REX#3, Ex. 1). These duties require
Petitioner to prepare and handle various equipment, including straight edges.

Respondent did not dispute accident at trial. ARB EX 1. Petitioner testified that on September 23, 2011, he
was in a store room getting supplies together for class later that morning. As Petition descended a ladder, a box
containing 24 straight edges fell from the top of the 10-foot shelf and struck his head, neck, shoulder and back.
The Petitioner is six feet tall. PEX#9 is a box of straight edges. It is 6 feet long and 4 inches in diameter. Each
box weighs approximately 20 — 25 pounds. The Petitioner braced himself by holding the ladder. The Petitioner
suffered a laceration at the top of his head.

Immediately following the accident, Petitioner noticed pain in his neck, shoulder, and upper back. He
immediately contacted his supervisor, Jonas Elmore, and reported his injury. (REX #3, pg. 12). Mr. Elmore
instructed Petitioner to seek treatment from their immediate care clinic, and to speak with Carol Majerowitz,
who was responsible for workers’ compensation for Respondent. (REX#3, pg. 12). Petitioner did as he was
instructed and went to Immediate Care on September 23, 2011, complaining of neck pain. (REX#1, EX. 2).
Petitioner received stitches in his forehead and was returned to work. (PEX#2, pg. 8).

Petitioner testified that he continued to experience pain in his neck that did not subside following this
occurrence. Petitioner testified that the pain ultimately prompted him to seek treatment from Dr. David Spencer
from the Spine Center, S.C. Petitioner first reported to Dr. Spencer on October 26, 2011. (PEX#2, pg. 8). He
had previously sought care from Dr. Spencer for unrelated low back pain in November 2008. Petitioner testified
that he never received treatment, saw a doctor or experienced neck pain prior to his September 23, 2011 work
injury. The Arbitrator notes here that Respondent does not dispute causal connection for an injury to
Petitioner’s neck but does dispute the extent of the injury and the need for the cervical surgery that was
ultimately performed on Petitioner.

During Petitioner’s initial consultation, Dr. Spencer noted that Petitioner suffered an injury on September 23,
2011 during the course of his employment after some product fell and hit him on the head while he was
working, (PEX#2, pg. 8). Dr. Spencer diagnosed Petitioner with a cervical and lumbar strain noting that this
orthopedic and neurologic exam and x-rays were unremarkable. (PEX#2, pg. 8). He recommended that
Petitioner undergo a regimen of oral steroids, and perform his full activities. (PEX#2, pg. 9). He expected a full
recovery with no additional need for diagnostic studies or treatment. PX 2, p. 9.

Petitioner returned to Dr. Spencer on November 19, 2011. The Petitioner complained of increased pain in his
neck and low back, which radiated down into his left leg. (PEX#2, pg. 8). Given the increase in symptoms, Dr.
Spencer recommended that Petitioner undergo a cervical and lumbar MRI to determine the cause of his pain
symptoms. (PEX#2, pg. 8). Petitioner underwent the recommended MRIs on December 13, 2011 at Advocate
Lutheran General. (PEX#2, 42-45), The cervical MRI revealed bulging discs at C4-C5 and C6-C7, as well as a
superimposed left paracentral disc protrusion and severe central spinal stenosis and bilateral neural foraminal
narrowing at C5-C6. The radiologist concluded multilevel disc degeneration and spondylosis with multilevel
3
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disc bulging. and a superimposed left paracentral disc protrusion at C5-6. The lumbar MRI revealed disc bulges
at the L4-L5 and L5-S1 levels.

Petitioner returned to Dr. Spencer with the results from his MRI scans on January 4, 2012. During this visit, Dr.
Spencer interpreted the scans and noted degenerative changes in the cervical spine. He stated that based on the
studies and physical situation Petitioner did not need surgery and that hc could continue his regular work
activities without any limitations. However, Dr. Spencer prescribed a conservative course of treatment,
including physical therapy. (PEX#2, pg. 13). During his deposition in this matter, Dr. Spencer explained that
although he did not recommend that Petitioner undergo surgery following his January 4, 2012 appointment,
“other doctors would have looked at this MRI scan and said that he should have had [surgery] right then and
there, but I elected not to...” (PEX#1, pgs. 17, 26). Petitioner returned to work pursuant to Dr. Spencer’s
orders.

Petitioner testified that he continued to experience pain in his neck and lower back, but continued performing
his duties as a tile-setting instructor with Respondent from January 2012 through his next appointment with Dr.
Spencer on November 7, 2013, 20 months later. At the visit of November 7, 2013, Dr. Spencer recommended
that Petitioner undergo a course of physical therapy for his cervical spine for 12 sessions and continue his
normal work status, (PEX#2, pg. 13). Respondent authorized this treaiment on November 20. 2013. (PEX#2.
pe. 47).

Respondent had Petitioner examined by Dr. Edward Goldberg on October 9, 2013 pursuant to Section 12 of the
Act. (REX#1, Ex. 2). During Dr. Goldberg's examination, Petitioner stated that he suffered an injury at work
when he was struck in the head by a box that fell from a shelving unit. (REX#1, Ex. 2). Dr. Goldberg reviewed
Petitioner’s MRIs and agreed that they revealed a disc herniation at C5-C6 and stenosis from C4-C5 through
C6-C7. (REX#1. Ex. 2). Despite nearly two years passing since the date of the injury. Respondent’s personally
selected Section 12 cxaminer opined that the condition of Petitioner’s cervical spine was caused by the
September 23, 2011 work injury. (REX#1, Ex. 2, pg. 2). Dr. Goldberg recommended that Petitioner should
undergo a course of physical therapy to address his pain. (REX#1, Ex. 2). This was the only time Dr. Goldberg
examined Petitioner. When he was deposed in December 2014, Dr. Goldberg stated that he could not provide
any further opinions on the current condition of Petitioner’s cervical spine injury, because he had not examined
him in over a year. (REX#1, pg. 21)

Petitioner began a course of physical therapy at Athletico pursuant to Dr. Spencer orders. (PEX#4). He attended
9 sessions at the Niles location between December 6. 2013 and January 17, 2014, (PEX#4. pg. 3). At his last
session on January 17, 2014, Petitioner’s therapist, Elizabeth McGuire, PT, opined that Petitioner “demonstrates
minimal gains in ROM, strength, and pain reduction since starting therapy. He would greatly benefit from return
to MD for follow up to determine future plan of care.” (PEX#4, pg. 43). Petitioner complained to his physical
therapist that his neck still hurt when he looked up and down and that the pain flared with heavy lifting. PX 4,
p. 46.

On February 26, 2014, Petitioner returned to Dr. Spencer pursuant to his therapist’s recommendation. Dr
Spencer noted that “Jerome has been plagued with neck pain ever since he got hurt at work on Scptember 23,
2011." (PEX#2, pg. !7)). Dr. Spencer further noted "I have been treating him symptomatically and he has been
trying to work through it; however he continues to have pain that is interfering with his work.” (PEX#2, pg. 17).
Upon physical exam, Dr. Spencer observed that flexion/extension of the cervical spine was moderately limited
and painful. (PEX#2, pg. 17). Dr. Spencer opined that “previous diagnostic studies have demonstrated kyphotic
deformity of the cervical spine with some stenosis. [t is my opinion that it may be time to resolve this with
surgery and therefore [ am recommending a repeat MRI scan.” (PEX#2, pg. 16-17).
4
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The Petitioner returned to Dr. Spencer on July 23, 2014. (PEX#2, pg. 20). He noted that Petitioner continued to
work through his persistent complaints of neck pain. (PEX#2, pg. 20). Dr. Spencer again recommended a
cervical MRI and prescribed pain medication to Petitioner. (PEX#2, pg. 20). Petitioner ultimately presented to
3T Imaging in Morton Grove, Illinois on August 13, 2014 for the MRI of his cervical spine. (PEX#2, pg. 57).
The MRI revealed a disc protrusion at C6-C7 with multilevel disc bulges, as well as mild spinal stenosis at C4-
C7 with multilevel neural foraminal narrowing at multilevels. (PEX#2, pg. 57).

Petitioner returned to Dr. Spencer with the resuits of his MRI on August 20, 2014. Dr. Spencer noted that the
MRI revealed a variety of disc abnormalities and spinal stenosis. (PEX#2, pg. 18). In an effort to alleviate
Petitioner’s pain symptoms, Dr. Spencer recommended that he undergo a cervical epidural steroid injection.
(PEX#2, pg. 18).

On October 23, 2014, Petitioner present to Dr. Mehul Sekhadia at Advocate Lutheran General Hospital for pain
management. At this initial consultation, Mr. Warner reported that he suffered an injury at work on September
23,2011 when boxes fell on his head. (PEX#3, pg. 36). Petitioner advised that his hands and arms were tingling
and that he had a pins and needles sensation in both hands. Upon physical examination, Dr. Sekhadia noted a
decrease in the range of motion of Petitioner’s cervical spine and that facet maneuvers were positive bilaterally
with the concordant symptoms in his neck. (PEX#3, pg. 37). Under a diagnosis of cervical radiculopathy,
cervical spondylosis, and cervical disc protrusion at C6-7, Dr. Sekhadia administered an epidural steroid
injection to Petitioner’s cervical spine and ordered him to return in three weeks. (PEX#3, pg. 37). Petitioner
testified that the injection was very uncomfortable.

Petitioner returned to Dr. Sekhadia on November 18, 2014, (PEX#3, pgs. 40-41). At that visit, Petitioner
reported that the October 23, 2014 injection provided him with 3 weeks of 100% pain relief, but his symptoms
had subsequently returned. (PEX#3, pgs. 40-41). Dr. Sekhadia recommended that Petitioner undergo a second
injection, and ordered him to follow-up upon approval from Respondent. (PEX#3, pg. 41). Petitioner underwent
2 second epidural steroid injection on December 4, 2014. (PEX#3, pg- 49). The Petitioner testified that he
experienced no relief after the second injection.

On January 14, 2015, Petitioner returned to Dr. Spencer with ongoing complaints of pain, numbness, and
tingling in his neck radiating down to his arms. (PEX#2, pg. 18). Dr. Spencer noted that Petitioner suffered from
these symptoms since his work injury on September 23, 2011. (PEX#2, pg. 18). During this visit, Petitioner
noted that the epidural steroid injections failed to provide him with substantial pain relief. (PEX#2, pg. 18). Dr.
Spencer opined that Petitioner required another MRI in order to determine whether he was a candidate for
surgical intervention. (PEX#2, pg. 18). Specifically, Dr. Spencer opined that Petitioner would likely need an
anterior discectomy and fusion at the C4-C5 and C5-C6 levels. Dr. Spencer also recommended a cervical
myelogram and post myelogram CT scan.

On May 18, 2015, Petitioner underwent a myelogram of the cervical and lumbar spine, as well as CT scans of
the cervical and lumbar spine at Lutheran General Hospital. The myelogram revealed severe circumferential
narrowing of the dural sac at L4-L5. (PEX#2, pg. 100). The CT of the cervical spine revealed disc bulges and
spinal stenosis from C3-C7. (PEX#2, pg. 98). The CT scan of the lumbar spine revealed disc bulges from L3-S1
and spinal stenosis at L4-L5. (PEX#2, pg. 96). At the visit of May 27, 2015, Dr. Spencer noted his interpretation
of the cervical testing to show a C6-7 nerve root compression due to a disc herniation and left sided C5-6
protrusion that was then currently without symptoms. He recommended guarded activity and symptomatic
treatment with a possible need for future surgery at those levels. PX 2, p- 24. In July 2015, Dr. Spencer

5
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recommended the surgery due to the continued complaints of neck pain radiating into both the right hand and
left upper extremity, results of the objective tests, and failure of conservative treatment. PX 2, p. 24.

On October 12, 2013, Dr. Christopher Bergin performed an anterior cervical discectomy and decompression of
the spinal cord and nerve roots at the C4-C5 and C3-C6 levels, as well as a anterior fusion at C4-C5 and C5-C6.
(PEX#3, pgs. 10-11). Dr. Spencer assisted on this surgery. (PEX#3, pgs. 10-11). Petitioner remained inpatient at
Lutheran General Hospital until October 13, 2015. Petitioner was ordered to remain off of work and return to

Dr. Spencer a week later.

Petitioner returned to Dr. Spencer on October 21, 2015. (PEX#2, pg. 27). Dr. Spencer noted that Petitioner was
doing well and removed his sutures and ordered an x-ray. (PEX#2, pgs. 27, 29). In a letter to Respondent on
October 27, 2015. Dr. Spencer opined that that the October 12. 2015 surgery was necessary and related to his
September 23, 2011 work injury. (PEX#2, pg. 28). Dr. Spencer ultimately returned Petitioner to work on
December 3. 2015 with restrictions. (PEX#2. pg. 29).

Petitioner testificd that after his injury but before his surgery, a period of 4 years, he had limited movement
including problems in his neck while bending at work and while working on his knees. He testified that for
vears while working he took several breaks per day and had help from co-workers with lifting. He agreed he
missed no time from work during the 4 years prior to surgery. Prior to surgery, he had difficulty driving and
getting into small cars. e testified that his pain never went away between the accident and the surgery but he
tried to kecp working and put off surgery thinking his condition would improve or go away. He resigned from
respondent in August 2014 and started working for Mr. David’s flooring where he set tile for 4 months and then
moved to field superintendant for the company. His tile duties included laying tile on tloors and walls which he
performed before his surgery in 2015.

Currently, Petitioner testified that he notices neck pain with movement and while driving as the ability to move
his neck is restricted. He takes advil at night. Petitioner currently works as a business manager for the union at
the administrative district council | of Chicago. His current job does not require him to move malterials or lift
materials. He is required to drive to various jobs in three counties 4 hours per day.

Petitioner’s surgery was not approved by Respondent. The Petitioner put the bills through his group carrier.
However, several bills incurred as a result of Petitioner’s injury remain unpaid. Specifically, Dr. David Spencer
and the Spine Center have an outstanding bill in the amount of $85,186.00 for services rendered from October
12, 2015 through December 7, 2015. (PEX#2, pgs. 6-7). Advocate Lutheran General, the surgery location, has
an outstanding bill in the amount of $58,194.50 for services rendered from December 13, 2011 through October
13, 2015. (PEX#3, pgs. 3-9). Meyer Family Medicine, where Petitioner went for surgical clearance, has an
outstanding bill in the amount of $760.0 for services rendered from October 7, 2015 through October 9, 2015.
(PEX#35). Integrated Imaging Consultants has an outstanding bill in the amount of $559.00 for services rendered
from May 18, 20135 through October 12, 2015. (PEX#6). Advocate Physicians Group has an outstanding bill in
the amount of $1,428.00 for services rendered on October 12, 2015. (PEX#7). Dr. Gerald Zenk, the
anesthesiologist who provided services during the surgery, has an outstanding bill in the amount of $4.185.00
for services rendered on October 12, 2015. (PEX#8).

Dr. Spencer testified via evidence deposition in July 2014, prior to Petitioner’s cervical surgery in 2015. Dr.

Spencer opined that Petitioner’s pre-existing cervical degeneration was aggravated by the accident of 9/23/11.

PX 1, p. 9, 17. He did not recommend cervical surgery in 2011 but noted that other doctors may have ordered

surgery based on the MRI of December 2011. P. 17. Dr. Spencer opined that during the two years Petitioner

worked between 2012 and 2014, his condition became progressively worse through a combination of his
6
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original condition before he even got hurt, the traumatic aggravation and then his work activities subsequent to
that. P. 18. Dr. Spencer testified that he thought Petitioner needed the cervical surgery in 2011 but that he
decided not to recommend the surgery at that time. When asked if his causation opinion was affected by
Petitioner’s lack of treatment between 2012 and 2014 Dr. Spencer responded “The only significance of that is
that he thought his condition was stable enough that he didn’t have to see me and treat with me.” P. 20. He
noted that thereafter in February 2014, Petitioner returned and reported continued pain since the date of accident
and that it now was interfering with his work. Dr. Spencer presumed from this note that Petitioner’s pain had
gotten progressively worse during the 2 year interval. P. 22. He further testified that he tries to deal with
Petitioner’s type of stenosis originally detected conservatively at first and then with surgery should conservative
care fail. P.23-26. He believes Petitioner tried to “tough it out” between 2012 and 2014 and then returned for

care when he could no longer do so. P. 25,

Section 12 examining physician Dr. Goldberg testified via evidence deposition on December 8, 2014, also prior
to Petitioner’s cervical surgery. RX 1. He reviewed the December 2011 MRI and determined degenerative disc
disease at C4-7 with spinal stenosis at C4-5 and C6-7 and a central and left sided disc herniation at C5-6. P.11.
With Petitioner reporting no prior cervical problems, Dr. Goldberg opined that the accident aggravated
Petitioner’s degenerative disc disease and sustained cervical strain without radicular pain or spinal cord
involvement. He did not feel Petitioner was a surgical candidate when he examined him in October 2013. P.
11-12. Dr. Goldberg thought a month of physical therapy was appropriate. P. 13. Since Dr. Spencer saw
Petitioner after his exam of Petitioner Dr. Goldberg deferred to Dr. Spencer on the need for surgery. He further
testified that if Petitioner's symptoms and neurologic dysfunction deteriorated it may or may not be related to
the original trauma and that surgery is dependent on the clinical picture presented at the time surgery is
recommended. P. 15-16. Dr. Goldberg agrees the accident aggravated Petitioner's underlying stenosis and disc
disease. P.16. He further agreed that when he saw Petitioner in 2013, two years after the accident, Petitioner

was not at MMI. P. 19-20.

CONCLUSIONS OF LAW

The above findings of fact are incorporated into the following conclusions of law,

CAUSAL CONNECTION

The Arbitrator initially notes that accident is not at issue. ARB EX 1. The Arbitrator further notes that
Respondent contests causal connection for Petitioner’s cervical condition to the extent it required the surgery
performed by Dr. Spencer. Based on a preponderance of the credible evidence at trial as noted above, the
Arbitrator finds that Petitioner’s cervical condition and the surgical repair performed by Dr. Spencer are causally
related to his accident of 9/23/11. In so finding, the Arbitrator notes Petitioner’s pre-existing degenerative spinal
condition revealed on the initial MRI of December 2011. However, Petitioner’s unrebutted testimony is that he
had no prior complaints or cervical issues until he was struck on the head by the falling materials at work on
9/23/11. Thereafter, Petitioner sought conservative treatment from Dr. Spencer through January 2012 and
continued working throughout. Petitioner testified that he continued to experience pain in his neck and lower
back, but continued performing his duties as a tile-setting instructor with Respondent from January 2012
through his next appointment with Dr. Spencer on November 7, 2013, 22 months later. At the visit of
November 7, 2013, Dr. Spencer recommended that Petitioner undergo a course of physical therapy for his
cervical spine for 12 sessions and continue his normal work status. (PEX#2, pg. 13). Respondent authorized this
treatment on November 20, 2013. (PEX#2, pg. 47). When Dr. Goldberg examined Petitioner in October 2013,
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he agreed Petitioner was not at MMI and needed additional treatment for cervical symptoms which at that time
he opined were the result of an aggravated preexisting condition.

The fact that Petitioner did not seck treatment from Dr. Spencer between January 2012 and November 2013 is
not lost on the Arbitrator. However, the Arbitrator notes Petitioner’s testimony that although he continued
working, he did so because he was trying to work through the pain hoping the symptoms would go away. His
unrebutted testimony is that the symptoms did not go away and were in fact worsening during this lime period
such that he returned to Dr. Spencer for additional treatment in November 2013. The Arbitrator is not
persuaded to find this a “gap™ in treatment sufficient to sever causal connection under the facts of this case.
Petitioner credibly testified that his symptoms never improved, and in fact had been present since the accident in
2011. Dr. Spencer testified that he chose conservative care over surgical care in 2011 but that surgery was
always an option from the start of treatment. When conservative care failed after an extensive time. he
recommended and then performed surgery.

When Petitioner returned to Dr. Spencer on February 26, 2014, Dr. Spencer reported that “Jerome has been
plagued with neck pain ever since he got hurt at work on September 23. 2011." (PEX#2, pg. 17) Dr. Spencer
again noted that Petitioner complained of continuous neck pain following the September 23, 2011 work injury
during Petitioner’s July 23, 2014 and January 14. 2015 visits. (PEX#2, pg. 20, 18). Following the failure of
physical therapy, Dr. Spencer recommended an alternative form of conservative treatment in the form of
epidural steroid injections. Petitioner received epidural steroid injections through December 4, 2014, (PEX#3).
The injections also failed to relieve Petitioner’s pain.

Dr. Spencer testified that, in his opinion, Petitioner’s cervical spine condition was caused by the September 23,
2011 work injury and that this work injury required surgical intervention. (PEX#2, pg. 28). Petitioner
subsequently underwent an anterior cervical discectomy and decompression of the spinal cord and nerve roots at
the C4-C5 and C5-C6 levels, as well as an anterior fusion at C4-C35 and C5-C6 on October 12, 2015. (PEX#3,
pas. 10-11). Respondent did not present an updated opinion from Dr. Goldberg on the need for surgery.

Respondent accepted the accident and admitted that Petitioner a neck injury. Petitioner had no history of neck
pain before the September 23, 2011 work injury. Since that time, he has consistently reported neck pain at all of
his doctors’ visits. Based on this evidence, Dr. Spencer, Petitioner’s treating physician, opined that Petitioner’s
cervical spine injury and subsequent cervical fusion were caused and necessitated by the September 23, 2011
work injury. Dr. Spencer opined that the Petitioner failed conservative care and needed surgery. Dr. Goldberg
saw the Petitioner once and agreed with conservative care based on the December 2011 MRI findings. Dr.
Goldberg never saw the Petitioner afier he failed conservative care and in fact deferred to Dr. Spencer who saw
Petitioner thereafter on the need for surgery. As such, the Arbitrator finds that Petitioner’s condition of ill-being
is causally related to his September 23, 2011 work injury.

OUTSTANDING MEDICAL BILLS

Respondent's dispute at the medical expenses is based on liability. Based on the findings on the issue of causal
connection, the Arbitrator further finds that the treatment rendered to Petitioner from December 13, 2011
through December 7, 2015 was reasonable and necessary to treat Petitioner’s causally related injuries. As such,
Respondent shall pay Petitioner the reasonable, necessary and causally related medical expenses incurred in the
care and treatment of his cervical condition pursuant to Sections 8 and 8.2 of the Act. PX 2-3 and 5-8.
Respondent shall receive credit for amounts paid including credit under Section 8(j) of the Act and shall holid
Petitioner harmless for same. ARB EX 1.
8
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Dr. Spencer ordered Petitioner to remain off work following his October 12, 2015 surgery. Dr. Spencer required
Petitioner to stay off work from October 12, 2015 until December 3, 2015. (PEX#2, pg. 29). This evidence is
without rebuttal. Based on the Arbitrator’s findings on the issue of causal connection, the Arbitrator further
finds that Respondent shall pay the Petitioner the sum of $1,093.33 per week in temporary total disability for 6 -
6/7 weeks from October 17, 2015 through December 3, 2015,

TEMPORARY TOTAL DISABILITY

NATURE AND EXTENT OF THE INJURY

The Petitioner testified he continues to experience pain and discomfort neck and into his arms and hands.
Petitioner underwent an anterior cervical discectomy and decompression of the spinal cord and nerve roots at
the C4-C5 and C5-C6 levels, as well as an anterior fusion at C4-C5 and C5-C6. (PEX#3, pgs. 10-11). He also
received epidural steroid injections.

An AMA impairment rating was not done in this matter, however, Section 8.1(b) of the Act requires
consideration of five factors in determining permanent partial disability:

1. The reported level of impairment;
Petitioner’s occupation:
Petitioner’s age at the time of the injury:
Petitioner’s future eaming capacity; and
- Petitioner’s evidence of disability corroborated by treating medical records.
Section 8.1(b) also states, “No single factor shall be the sole determinant of disability. In determining the level
of disability, the relevance and weight of any factors used in addition to the level of impairment as reported by a
physician must be examined.” Neither an AMA impairment rating nor a functional capacity evaluation were
done in this case. During the trial of this case, Petitioner described the many difficulties he now experiences
following his cervical fusion. However, because there is no reported objective findings of Petitioner’s level of
impairment, the Arbitrator places no weight on this factor.

YR

Petitioner’s Occupation

Petitioner is a cement mason by trade. At the time of his injury he was an instructor for Respondent. As
an instructor for Respondent, Petitioner’s job duties included instructing masonry apprentices on the means and
methods of the trade. His job duties require him to bend down and kneel down while instructing apprentices on
how to perform certain aspects of their trade. (REX#3, pg. 22). Mr. Warner's job duties also require him to
setup and maintain a training systems according to IMI Standards & Specifications. (REX#3, Ex. 1). The
training aspect of Petitioner’s duties comprise 70% of his employment with Respondent. There is also an
administrative aspect of Petitioner’s duties as an instructor, but they only comprise 30% of his duties. Due to
the physical job requirements of Petitioner’s occupation, from which he eventually left, the Arbitrator gives
some weight to this factor.

Petitioner’s Age at the Time of Injury

Petitioner was 52 years old at the time of his injury on September 23, 2011. He was 56 years old at the
time of his cervical fusion on October 12, 2015. He was 58 years old at the time of trial. The Petitioner’s
advanced age, combined with his specific training may limit his work ability in the future to some extent. The
Arbitrator gives some weight to his factor.
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Petitioner’s Future Earning Capacity

Petitioner did return to work with Respondent as an instructor for some time but now works for a different
employer as a business manager. Petitioner testified that he continues to experience pain and discomfort in his
neck and arms following his cervical fusion and that he has difficulty driving which is required in his current
job. However, the Arbitrator finds that the evidence at trial does not support an injury to Petitioner’s future
earning capacity and no weight is given to this factor

Evidence of Disability Corroborated by Medical Records

Petitioner’s medical records at PEX #2 PEX #3, and PEX #4, demonstrate that Petitioner attempted to work
through the pain caused by the injury to his cervical spine. Petitioner provided consistent pain symptoms and
history of injury throughout his medical records. He attempted to treat his symptoms through conservative
methods including physical therapy and epidural steroid injections, which provided minimal relief. When
conservative treatment proved ineffective, Petitioner underwent an anterior cervical discectomy and
decompression of the spinal cord and nerve roots at the C4-C35 and C5-C6 levels. as well as an anterior fusion at
C4-C5 and C3-C6. (PEX#3, pgs. 10-11). Despite this extensive medical treatment. Petitioner made a good
recovery and was able to return to work as an instructor for Respondent and now work for a different employer.
Petitioner testified that although he has been able to return to work he still experiences pain and discomfort in
his neck and into his arms and hands. The Arbitrator gives great weight to this factor.

Weighing these five factors as stated above, the Arbitrator finds that Petitioner sustained 25% loss of use of the
person as a whole pursuant to Section 8(d)(2} of the Act.
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I___J Injured Workers' Benefit Fund (§4(d))
) SS. [:I Affirm with changes |:I Rate Adjustment Fund (§8(g))
COUNTY OF ) |:| Reverse |:| Second Injury Fund (§8(e)18)
WILLIAMSON [ ] prosFatal denied
|:| Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Wilbert Stephens,
Petitioner,
VS, NO: 14WC 30406
The American Coal Company, 1 8 I “ CC 0 54 1
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of occupational disease (was there an
exposure; was there a disease; did it arise out of employment; was it in the course of
employment; what was the last date of exposure), causal connection, nature and extent, legal
error, evidentiary error, Section 1(d) - Section 1(f) and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 12, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: SEP 5 - 2018 ﬂ“ﬂhﬁw Q‘)ﬁ"d[ﬂ

0080118 L. Elizabeth Coppoletti

LEC/jre ) / '

043 / ,&A// % Lol
Charles J. DeVriendt

Zo

Joshua D. Luskin




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

STEPHENS, WILBERT Case# 14WC030406

Employee/Petitioner

THE AMERICAN COAL COMPANY 1 8 I W C C 0 54 1

Employer/Respandent

On 1/12/2018, an arbitration decision on this case was filed with the [llinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.37% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
KIRK CAPONI

300 SMALL ST SUITE 3
HARRISBURG, IL 62946

1662 CRAIG & CRAIGLLC
KENNETH F WERTS

115N 7TH ST PO BOX 1545
MT VERNON, IL 62864
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SRR LS ) D Injured Workers™ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Williamson ) [ ] second Injury Fund (§8()18)
g None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
WILBERT STEPHENS Case # 14 WC 30406
Employee/Petitioner
V. Consolidated cases: nfa
THE AMERICAN COAL COMPANY
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Melinda Rowe-Sullivan, Arbitrator of the Commission, in the
city of Herrin, on November 17, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings o this document.

DiSPUTED ISSUES

A. |:, Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

@ Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

El What was Pelitioner's marital status at the time of the accident?

D Were the medical services that were provided (o Pelitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
. D What temporary benefits are in dispute?
JTPD (] Maintenance ] TTD
L. What is the nature and extent of the injury?
M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. |E Other Disease, Causation and Sections 1(d)-(f) of the Occupational Diseases Act

STTZOoOTmmUN®

-~

iCArbDec 2/10 100 W._ Randolph Streer #8-200 Chicago. IL 60601 312/814-6611  Toll-free §66/352-3033  Web sne: wwiw.fwee.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-301%  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS
On February 5, 2013, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did nof sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is nor causally related to the accident.

Per the stipulation of the parties, in the year preceding the injury the average weekly wage was $1,388.81.
On the date of accident, Petitioner was 63 years of age, married with 0 dependent children.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that he suffered from any occupational lung disease, including coal workers’ pneumoconiosis. that
his condition of ill-being was causally related to his employment or that he suffered a timely disablement as defined in
Section 1(e) of the Occupational Diseases Act. All benefits are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days afier receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of

the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

i A T QR 1110118

Signature of Arbitrator Date

ICArbDec p 2

JAN 12 2018
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ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRATION DECISION
Wilbert Stephens Case # 14 WC 30406
Employee/Petitioner
V. Consolidated cases: N/A

The American Coal Company
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

The evidence reveals that Petitioner was 67 years old at the time of arbitration. He testified that he
was married and lived in Harrisburg. He testified that he graduated from high school and then served two
years in the Army. He testified that he worked about 38 vears in the coal mine with almost all that time
being underground. In addition to coal dust, Petitioner testified that he was regularly exposed to and
breathed silica dust, roof bolting glue fumes and diesel fumes.

Petitioner testified that his last day working underground in the coal mine was on February 5, 2013.
He testified that he injured his back on that date and went off work for almost a year because of his back
injury and surgery related to same. He testified that he went back to work in the guard shack on light duty.
He testified that when he was released for full duty, he was going to have to go back to work below ground
and just decided to retire. Fle testified that he knew he could not do the job anymore because e could not
even touch his toes. He testified that sometimes he had to crawl on his hands and knees on the iongwall,
He testified that he was also having trouble with his breathing. He testified that he was 63 years old when
he took his retirement. He testified that his job classification when he retired was that of a shield operator.
He testified that he did not have any employment after the coal mine.

Petitioner testified that he started working in the coal mines in 1973 at North American Coal in
Ohio and that when he first hired in, he worked on the belt. He testified that he would shovei coal back
onto a conveyor belt and worked on putting belts back together. He testified that he worked there until
1986 when he was laid off. He testified that he then worked at Top Ford Auto as a mechanic for four or
five months and then got a job at Kerr McGee, which later became Respondent. He testificd that when he
started for Respondent, he worked on the belts for almost two years and then was put on the longwall. He
testified that as a shield man, he pulled the shields around the shear once the top was cut to hold the top up.
He testified that he was right there where the coal was being cut out of the face. He testified that he would
get dust exposure as the coal was being cut. He testified that this would be considered one of the dustier
jobs in the mine and that he did that job for 28 or 29 years.

Petitioner testified that he first noticed breathing problems at work about five years ago. He
testified that he was doing hard work and got dizzy and light-headed, and that could not get his breath very
well. He testified that he told his boss he had to stop for a while. He testified that he had these problems
while he was swinging a sledgehammer to break up rocks so they could move the longwall forward. He
testified that from the time he first noticed his breathing problems until he left the mine, they got a little
worse. He testified that since leaving the mine until the time of arbitration, his breathing has been about
the same. He testified that he was not taking any breathing medications. He testified that he cannot work
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as hard as he used to and that if he does, he gets really tired and winded. He testified that if he mows the
lawn, he gets more tired than he used 10 and that he had to sit down and take a rest. He testified that he
could climb two flights of stairs before he would have to stop and rest a little bit. He testified that he could
walk on level ground at a normal pace about % of a mile before he would have to stop and rest. He testified
that one of his hobbies is working on cars and that his breathing does not bother him with that hobby unless
he is picking up something heavy and moving it around. He testified that he goes camping twice each
summer in his 17-foot camper and that he also helps take care of the house.

Petitioner testified that he started smoking when he was 19. He testified that he quit smoking when
he started working in the mine. He testified that he has not smoked in 30+ years. He testified that when he
was smoking, he smoked probably a pack a day.

On cross examination, Petitioner testified that he was 5'6” and weighed 150 pounds at the time of
arbitration. He testified that when he Jast worked in the mine, he weighed about 140 pounds. He testified
that he hurt his back on February 5, 2013 when he was lifting bags of rock dust, twisted and felt pain in his
back. He testified that he continued to work light duty for a while after his injury until they could schedule
his surgery. He testified that on light duty, he worked on the surface in the office. He testified that the
shield man was a job that required heavy labor. He testified that after his back surgery with Dr. DeGrange,
he was released back to what the mine called transitional duty. He testified that he came back at that time
and worked in the guard shack checking people in and that he also swept the floor and washed the windows.
He testified that Dr. DeGrange placed him at maximum medical improvement and placed a 40-pound lifting
restriction on him. He testified that he did not feel that he could safely return as a shield man and decided
to retire and that at that point in time, he signed up for Social Security and his pension.

On cross examination, Petitioner testified that he recalled one time undergoing chest x-ray
screening for black lung by NIOSH. He testified that he did not recall getting an answer from them about
what his chest x-ray revealed. Petitioner did not have any letters from NIOSH with him at the time of
arbitration,

The transcript of the deposition of Dr. Glennon Paul was entered into evidence at the time of
arbitration as Petitioner’s Exhibit 1. Dr. Paul testified that he is the Medical Director of St. John's
Respiratory Therapy and Clinical Assistant Professor of Medicine at SIU Medical School. He testified that
he is the senior physician at Central Illinois Allergy and Respiratory Clinic. He testified that he is board-
certified in allergy, immunology and asthma, (PX1).

Dr. Paul testified that Petitioner was a coal miner for 37 years. He testified that Petitioner indicated
that he would get short of breath when he went up stairs and when he walked for a length of time, but that
he could not be specific. When asked if it would be unusual for the coal miners he had treated not to have
complained to their physicians about shortness of breath even though they had pneumoconiosis, Dr. Paul
responded that the men did not complain and that it was not uncommon for them not to complain of
shortness of breath when they had coal worker's pneumoconiosis. (PX1).

Dr. Paul testified that his diagnosis was that of coal worker's pneumoconiosis and that exposure to
coal dust and the coal mine environment caused Petitioner’s coal worker's pneumoconiosis. He testified
that in light of his diagnosis of coal worker's pneumoconiosis, Petitioner could not have any further
exposure to the environment of a coal mine without endangering his health. He testified that the pulmonary
function test did not demonstrate any limitation to doing physical work, but that it was in his lungs and that
at some time Petitioner may not be able to do physical activity. He testified that he has not seen Petitioner
since February 3, 2015, but that normally “these guys” would get worse with time and may be so bad that
they could not even walk across the room because of their shortness of breath induced by the chronic
inflammation of coal dust in the lungs. (PX1).
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Dr. Paul testified that when a coal miner of 20-25 years or more left the coal mine, they did not
expel all the coal mine dust in their lungs and that some always remained for the rest of their lives. He
testified that a person can have coal worker's pneumoconiosis despite having a negative chest x-ray. He
testified that it was possible that if there was a biopsy or autopsy that showed there was coal worker's
pneumoconiosis and during life there was a split opinion amongst the readers of the x-rays, it would confirm
the positive readings. (PX1).

Dr. Paut testified that in order to have pneumoconiosis. one must have, in addition to coal mine
dust deposited in the lungs, a tissue reaction to it called scarring or fibrosis. He testified that the scarring
of coal worker's pneumoconiosis could not perform the function of normal healthy lung tissue. He testified
that, by definition, if one had coal worker's pneumoconiosis, it was true that one necessarily had some
impairment in the function of the lung at the site of the scarring whether it could be measured by spirometry
or not. He testified that spirometry measured global impairment of the lung and that it was possible to have
injury or disease in the lung despite having normal pulmonary function test results. He testified that a
person can have shortness of breath despite having pulmonary function tests within the range of normal and
that a person can have a lobe of a lung surgically removed and still have pulmonary function tests within
the range of normal. (PX1).

Dr. Paul testified that if one wanted to know whether or not a specific exposure had caused
impairment of a miner’s fungs, one needed to have serial pulmonary function tests, pre-tests and post-tests.
He testified that pulmonary function tests would tell you the type of abnormality, such as whether it was
obstructive or restrictive and how severe it was, but that it would not tell you the etiology. He testified that
emphysema in any of its forms, if significant enough to cause a measurable defect, would be obstructive.
He testified that the scarring of pneumoconiosis could be both obstructive or restrictive. He testified that a
person can have radiographically significant coal worker's pneumoconiosis and have normal pulmonary
function testing. normal blood gases and a normal physical examination of the chest. (PX1).

Dr. Paul testified that coal worker's pneumoconiosis was considered to be a progressive disease and
that with further exposure it could progress to progressive massive fibrosis or complicated pneumoconiosis
which could be life-threatening. He testified that with further exposure, it can progress and involve the
heart in a condition called cor pulmonale which is life-threatening. He testified that there was no cure for
coal worker's pneumoconiosis. He testified that if a coal worker has coal worker's paeumoconiosis and
ends his exposure to coal mine dust, it can still progress. He testified that if a person has coal worker's
pneumoconiosis that is progressing, there is no way to stop the progression. He testified that if a coal
worker has coal worker's pneumoconiosis, they cannot have further exposure to coal mine dust without
endangering their health, (PX1).

Dr. Paul testified that generally, the progression of coal worker's pneumoconiosis was usually
gradual and that when one first developed coal worker's pneumoconiosis it would come on so slow that one
may have it for some time before it was recognized. He testified that there were exposures in the
environment of a coal mine that could injure the fungs in addition to coal dust, including silica, diesel fumes,
fumes from other petroleum products, smoke and fumes from sulfur coal fires, smoke and fumes from
electrical cable fires, fumes from the glues used in the roof bolting process and welding fumes. (PX1).

Dr. Paul testified that COPD was an umbrella term for a number of obstructive diseases including
emphysema, chronic bronchitis and asthma. He testified that when there was scarring in the lungs, it
decreased the ability of the lungs to expand. He testified that obstructive lung disease was where the
elasticity was gone, but that some of the small airways were destroyed like that which occurs with cigarette-
induced emphysema. He testified that when a person has obstructive lung disease and the elasticity is
destroyed, this can result in what a layman might call holes in the Tungs or blebs. He testified that it can
progress through a series of centrilobular, panlobular and all the way to bolus emphysema. He testified that
bolus emphysema was represented by spaces in the lungs of one centimeter or larger. (PX1).

3



181WCC0541

Dr. Paul testified that obstructive lung disease can be multiple factorial in origin, that the inhalation
of coal mine dust can result in shortness of breath, chronic cough. emphysema and chronic bronchitis and
that there were exposures in the environment of a coal mine that could result in occupational asthma. He
testified that if an examining doctor had medical records on a miner, it could not change in any way what
was seen on the x-rays. He testified that no matter what was contained in treatment records, it would not
change the results obtained on pulmonary function testing nor what was found on physical examination.
He testified that the records would not change the diagnosis based on his reading of the x-rays. the
pulmonary function testing or the physical examination, (PX1).

Dr. Paul testified that if a person had chronic obstructive pulmonary disease or obstructive lung
disease, the best medical practice was to avoid any further exposure to those agents that could cause or
aggravate it. When asked how many years it took to develop coal worker's pneumoconiosis once one began
to mine if a susceptible host, Dr. Paul responded that it varied from individual to individual. He testified
that he was not a B reader. (PX1).

Dr. Paul testified that chronic bronchitis was one of the chronic obstructive pulmonary diseases and
that one can have chronic bronchitis and have normal pulmonary function testing, normal blood gas testing
and a normal physical exam of the chest. When asked if one had further exposure to coal mine dust afier
having chronic bronchitis and whether it can be a progressive disease, Dr. Paul responded that anything that
one inhaled that was dusty, such as coal dust, could make a chronic bronchitis worse. He testified that
reactive airway disease or asthma was characterized by asthma attacks or certain responses to triggers in
the environment and that it was when one had a major infection or when one was exposed to a lot of dust,
fumes, or odors that bronchospasm worsened. He testified that a restrictive airway disease could also be
called bronchospasm. He testified that when one has a reactive airways disease, bronchospastic disease or
asthma, the condition can be aggravated by the environment, dust, smoke and fumes of a coal mine. He
testified that if a person has repeated bronchospasms or asthma attacks, there can be a medical phenomenon
called remodeling in which their reactive airway disease can become a fixed obstruction. (PX1).

Dr. Paul testified that Petitioner could not have had any further exposure to coal mine dust without
endangering his health. He testified that if a person has severe bronchospastic or reactive airway response
to triggers in the environment, if serious enough it can be fatal. He testified that he reads approximately
100 chest x-rays per week and that he has been doing this for 35 years. He testified that when a coal miner
leaves a coal mine after 20 years or more, they will have coal mine dust that stays trapped in their fungs
that they cannot get out that will remain there for the rest of their life. He testified that the lung tissue that
is next to the trapped coal mine dust will have exposure to coal mine dust for the rest of the miner’s life and
that that is one of the reasons that it can progress. (PXI).

Dr. Paul testified that if he read a person’s x-ray as positive for coal worker's pneumoconiosis and
they had enough exposures as a coal miner to cause coal worker's pneumoconiosis, this was a sufficient
basis for him to make a diagnosis of coal worker's pneumoconiosis. He testified that a person can have
coal worker's pneumoconiosis and have a normal chest x-ray. He testified that it can be found on both
pathology and autopsy and not show up on x-ray. He testified that a negative x-ray cannot rule out of the
existence of coal worker's pneumoceniosis. (PX1).

Dr. Paul testified that his board-certification is in internal medicine and atlergy, immunology and
asthma. He testified that he has been working in Springfield as a pulmonologist. He testified that he has
been doing examinations to determine coal worker's pneumoconiosis for either federal or state cases for 35
years. (PX1).

On cross examination, Dr. Paul agreed that Petitioner was not his patient and that he saw him at a
one-time visit at the request of his attorneys. He denied having reviewed any medical records for Petitioner.
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He testified that he did not know whether Petitioner had undergone screening for black lung by NIOSH.
He testified that Petitioner did not come to him with a past medical history of black lung. (PX1).

On cross examination. Dr. Paul agreed that Petitioner’s complaint of shortness of breath on exertion
could be something that was due to conditions other than pulmonary disease. He testified that Petitioner
did not tell him that he retired at the time he did due 10 a breathing problem. He agreed that the only thing
that Petitioner related to him that caused his shortness of breath was exertion. He agreed that his
examination of Petitioner’s chest revealed no signs of pulmonary disease. He testified that he did not
remember the date of the chest x-ray that he reviewed. He testified that there was no problem with the film
quality. (PX1).

On cross examination, Dr. Paul testified that he was neither an A or a B reader. When asked if he
had taken the NIOSH course, Dr. Paul responded that he was not a radiologist. When asked whether one
had to be a radiologist to take the course, Dr. Paul responded that he did not know but thought so. He
agreed that he is not board-certified in pulmonary disease. He testified that he did not think that they had
pulmonary boards in the carly 1970’s. (PX1).

On redirect, Dr. Paul testified that for 40 years he has been the medical director of respiratory
therapy at St. John's Hospital and has been performing the work of a pulmonoiogist. He testified that for
the first 10 of those years, he was also performing the same duties at Memorial Hospital. He testified that
B reading was not taught, to his knowledge, in medical school. {(PX1).

The X-ray Interpretation of Dr. Henry Smith dated October 27, 2014 and C.V. was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 2. The impression was noted to be that of simple
coal worker's pneumoconiosis with small opacities, primary p, secondary p, upper mid and lower zones
bilaterally, profusion 1/0 for a date of radiographs of September 30, 2014. It was noted that Dr. Smith is a
NIOSH Certified B-reader. (PX2).

The X-ray Interpretation of Dr. Alexander dated November 30, 2014 and C.V. was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 3. The impression was noted to be that of coal
worker's pneumoconiosis, category p/p, 1/0, aa, pa for a date of x-rays of September 30, 2014. It was noted
that Dr. Alexander if a Certified Pneumoconiosis B reader. (PX3).

The medical records of Dr. James Alexander were entered into evidence at the time of arbitration
as Petitioner’s Exhibit 4. ‘The records reflect that Petitioner was seen on February 9, 2011, at which time
he was assessed with conjunctivitis and sinusitis. It was noted that Petitioner’s lungs were clear to
auscultation, no wheezing was heard, no rhonchi were heard and no rales/crackles were heard. At the time
of the January 2, 2012 visit, it was noted that Petitioner was assessed with a lumbar strain and intervertebral
disc degeneration. It was noled that Petitioner had normal breath sounds/voice sounds and that no
rales/crackles were heard in his Tungs. At the time of the January 16, 2012 visit, it was noted that Petitioner
was seen in follow-up for his neck/back injury. It was noted that no dyspnea or cough was noted, normal
breath sounds/voice sounds were observed and no rales/crackles were heard. At the time of the January 30,
2012 visit, it was noted that Petitioner’s chief complaint was that of a cough and a temperature. No stridor
was observed in the upper airway. (PX4).

The records of Dr. Alexander reflect that Petitioner was seen on June 20, 2013 for a head faceration.
At the time of the June 27, 2012 visit, it was noted that Petitioner was seen for removal of his stitches. At
the time of the February 6, 2013 visit, it was noted that Petitioner was seen for low back pain. It was noted
that Petitioner had normal breath sounds/voice sounds. At the time of the February 11, 2013 visit, it was
noted that Petitioner had no dyspnea and was referred to physical therapy for a [umbosacral sprain. At the
time of the February 18, 2013 visit, Petitioner was seen for a recheck of his back. It was noted that Petitioner
had no dyspnea, that he had normal breath sounds/voice sounds and that no rales/crackles were heard. At
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the time of the April 17, 2013 visit, it was noted that Petitioner was seen for a history and physical related
to a back fusion. It was noted that Petitioner had no dyspnea or cough, that his chest was normal to
percussion, that norinal breath sounds/voice sounds were heard, that no wheezing was heard, that no rhonchi
were heard and that no rales/crackles were heard, The assessment was noted to be that of acute sinusitis
and acute bronchitis. (PX4).

Included within the medical records of Dr. Alexander was an interpretive report for chest x-rays
performed on July 11, 2006 at Harrisburg Medical Center, which were interpreted as revealing (1) negative
chest; (2) category classifications 0/0. At the time of the October 30, 2017 visit, Petitioner was noted 1o
have active problems of COPD, among other issues. It was noted that Petitioner reported dyspnea expressed
as feeling short of breath during exertion, no hemoptysis and no wheezing. it was noted that Petitioner had
dyspnea but no cough. It was noted that rales/crackles were heard, that the chest was normal to percussion,
that normal breath sounds/voice sounds were heard, that no wheezing was heard and that no rhonchi were
heard. It was noted that Petitioner now had emphysema and black lung. (PX4).

The Costs for Dr. Castle were entered into evidence at the time of arbitration as Petitioner's Exhibit

The transcript of the deposition of Dr. Cristopher Meyer was entered into evidence at the time of
arbitration as Respondent’s Exhibit 1. Dr. Meyer testified that he is a radiologist and is a B reader who is
certified through December 31, 2018. He testified that he is board-certified in radiology. He testified that
his current average work week involves looking at 200-250 chest x-rays per week and roughly 20-40 chest
CT scans. (RX1).

Dr. Meyer testified that he reviewed films dated September 30, 2014 from Central 1llinois Allergy
and Respiratory for Petitioner and that the films were of diagnostic quality, but were Quality 3 due to poor
contrast and mottle. He testified that mottle can simulate small opacities, such as smali pinpoint opacities
that have an appearance similar to size P opacities. He testified that there was a linear opacity at the left
lung base that was either atelectasis or scarring and that the lungs were otherwise clear without small
opacities and that there was some calcification indicating atherosclerosis in the aorta. He testified that his
impression was that there was no finding of coal worker's pneumoconiosis in the lungs. He testified that
the differential was scarring that probably would have resuited from a little focus of pneumonia previously
and that coal dust exposure typically gave one a more diffuse interstitial lung process, while this was a very
focal process in the lungs. (RX1).

On cross examination, Dr. Meyer agreed that NIOSH does not accept CT scans for the purpose of
making B-readings. He agreed that in comparison to an analog chest x-ray, a CT scan was pretty expensive.
He agreed that when comparing the radiation, the exposure of a CT to an analog x-ray revealed about 100
times more radiation in the CT but that the number was steadily declining with better technology. (RX1).

On cross examination, Dr. Meyer agreed that when one wanted to determine the existence of lung
disease, it was true that the gold standard was pathologic review of the tissue itself rather than radiology.
He testified that his assumption when he is asked to do a B-reading is that the worker has an appropriate
exposure history to warrant having the chest x-ray so he is looking for pneumoconiosis and wants to
interpret that as objectively as possible. He testified that there could be disagreement amongst B-readers
as to whether they thought they were seeing opacities or not and that making the distinction between 0/1
and 1/0 opacities was one of the most difficult processes of the entire B-reader form. (RX1).

On cross examination, Dr. Meyer testified that it would be possible for a person to appreciate the
existence of coal worker's pneumoconiosis by CT that he may have missed or that was not quite as readily
apparent on a standard analog chest x-ray. He agreed that it was fair to say that all long-time coal miners
were going to come out with some dust deposit trapped in their lungs but that the majority of those would
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not have changes in their lungs that qualified for coal worker's pneumoconiosis, He testified that the
presence of the coal macule was the pathologic lesion that defined coal worker's pneumoconiosis. (RX1).

On cross examination, Dr. Meyer agreed that the macule of coal worker's pneumoconiosis was a
permanent abnormatity and that il could progress either by the individual macule becoming larger itself or
by morc coal dust or mixed dust that is trapped in the lungs causing additional macules or the macuies
coalescing. He testified that once there was coal worker's pneumoconiosis that was progressing, there was
no medicine or anything modern medical science could do to stop or reverse the progression to his
knowledge and that removing the worker from the exposure was the best response. (RX1).

On cross examination, Dr. Meyer agreed that coal worker's pneumoconiosis could be considered a
chronic progressive disease in some coal miners and that in some coal miners, coal worker's
pneumoconiosis can progress even after the miner leaves the exposure. He agreed that if a person has coal
worker's pneumoconiosis at any time in their life, it would be true that they probably had the coal worker's
pneumoconiosis at some level when they left the coal mine. He agreed that with simple coal worker's
pneumoconiosis it could progress to a condition called progressive massive fibrosis, that it could progress
to significantly impair pulmonary function and that it could progress to the extent that in involved the heart
in a condition called cor pulmonale which, if significant enough, could be life-threatening. (RX1).

On cross examination, Dr. Meyer agreed that generally he would imagine that coal worker's
pneumoconiosis would appear first radiographicaily or pathologically and then Jatef 45 it became more
significant, it would begin to manifest itself in pulmonary function abnormalities or clinical abnormalities.
He agreed that the medical term for scarring in the lungs was that of fibrosis. He agreed that when a coal
worker has coal worker's pneumoconiosis that progresses, the rate of that progression would vary from
miner to miner rather than be exactly the same in all miners. He agreed that the shape, size and location of
the macule would also vary from miner to miner. He agreed that some miners might have a slower
progressing pneumoconiosis for some number of years and then the pneumoconiosis may begin to progress
more rapidly. He testified that he thought that the variation between opacities may be as much variation in
B-reading as it was in the actual nodules themselves. (RX1).

On cross examination, Dr. Meyer agreed that coal worker's pneumoconiosis at the level of 1/0 may
take 10 years or more to develop and that it could fairly be called a very slow and insidious disease in its
onset. He agreed that the miner who has 1/0 pneumoconiosis probably would not know that he has it and
probably will not complain to his doctor until he had a B-reading that tells him that he has it. He agreed
that histoplasmosis was most likely to occur where the soil had been disturbed, particularly where there had
been a lot of bird and bat droppings. He agreed that an operating coal mine was a place where the soil was
disturbed. He agreed that when a person has histoplasmosis that was noted on x-ray, there was nothing on
the x-ray that told them where the histoplasmosis came from. (RX1).

On cross examination, Dr. Meyer agreed that a macule from coal worker's pneumoconiosis could
be the same size as a granuloma and that a macule of coal worker's pneumoconiosis on occasion can become
calcified. He testified that histoplasmosis was endemic in the Ohio and Mississippi River valleys and that
if you tested the general population, the majority of people had been exposed to histoplasmosis. (RX1).

On cross examination, Dr. Meyer agreed that overexposure of a film would make it more difficult
lo appreciate the abnormalities of coal worker's pneumoconiosis. He agreed that coal worker's
pneumoconiosis was a chronic, slowly progressive disease and not an acute disease which would come on
suddenly and have the possibility of resolving. He agreed that coal worker's pneumoconiosis could be a
latent and progressive disease and that not all coal miners have a tissue reaction to the dust. He agreed that
some were sensitive and had an extreme reaction, but that he also believed that it depended on the
composition of the dust itself. He testified that it was his standard when looking at films for B-reading
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interpretation to start with the oldest film first and work his way forward so that he did not let the older
films bias his early interpretation. (RX1).

On cross examination, Dr. Meyer agreed that the abnormalities of coal worker's pneumoconiosis
could be found in the mid and lower lung zone and rarely in the upper lung zones. He agreed that as a B
reader, if he saw opacities consistent with pneumoconiosis, he was required to mark them on his B reader
form no matter where they were. He testified that there was not any NIOSH or B reader document that he
could cite that indicated that coal worker's pneumoconiosis must begin the upper lung zones and could not
occur in the middle or lower zones without being in the upper zones. (RX1).

On cross examination, Dr. Meyer agreed that it was possible for a miner to have pneumoconiosis
determined by pathology that was not appreciated on a radiographic study. He agreed that it was possible
that 2 miner who had had a split opinion on the existence of pneumoconiosis on radiographs to have
pneumoconiosis found at autopsy or biopsy. When asked whether that would prove which of the readers
of the radiographic studies was correct, Dr. Meyer responded that it did not and actually just proved that
radiology had limitations relative to looking at tissue samples. (RX1).

On cross examination, Dr. Meyer agreed that granulomas can be the same size and shape of
opacities of pneumoconiosis but testified that the number was typically much less. He agreed that the
abnormalities of pneumoconiosis could be calcified on occasion. He agreed that two qualified and
competent B readers could reasonably disagree when a film might be 1/0 or 0/0. (RX1).

On redirect, Dr. Meyer testified that simple pneumoconiosis typically would not progress once
exposure ceased. e testified that Petitioner does not have either progressive massive fibrosis or cor
pulmonale. He testified that in looking at Petitioner’s films, there was no evidence of bulla or
hyperinflation. (RX1).

On redirect, Dr. Meyer testified that in looking at his interpretation of Petitioner’s films, he did not
see any opacities. He testified that for a physician who is not a B reader, an A reader or a radiologist to
make a diagnosis of pneumoconiosis, one does not know if he did not say whether it technically met the
criteria that the ILO had established for that diagnosis. (RX1).

The transcript of the deposition of Dr. James Castle was entered into evidence at the time of
arbitration as Respondent’s Exhibit 2. Dr. Castle testified that he is a pulmonologist who is board-certified
in internal medicine and the subspecialty of pulmonary disease. He testified that he is a B reader and has
been certified as a B reader since 1985. (RX2).

Dr. Castle testified that he reviewed a chest x-ray dated September 30, 2014 from Central lllinois
Allergy and Respiratory Service, that it was his opinion that there were no parenchymal abnormalities
consistent with pneumoconiosis and that there was evidence of what appeared to be plate atelectasis in the
left lower zone at the costophrenic angle. He testified that there were no changes of any form of
pneumoconiosis including coal worker's pneumoconiosis. He testified that it was his opinion that Petitioner
does not suffer from any pulmonary disease or impairment occurring as a result of his occupational exposure
to coal mine dust. He testified that Petitioner did not demonstrate any consistent physical findings
indicating the presence of an interstitial pulmonary process, that he did not have the consistent finding of
rales, crackles or crepitations and that the vast majority of radiographic reports indicated that there were no
findings whatsoever to indicate the presence of coal worker's pneumoconiosis. (RX2).

Dr. Castle testified that the physiologic study obtained at the evaluation of Dr. Paul was a valid
study, that the study was entirely normal showing no evidence of obstruction, restriction or diffusion
abnormality and that there was no evidence of any respiratory impairment from any cause including coal
mine dust exposure or coal worker's pneumoconiosis. He testified that Petitioner does not suffer from any
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pulmonary disease or impairment that had occurred as a result of his occupational exposure to coal mine
dust. He testified that dyspnea on exertion was a non-specific complaint and could be related to a number
of different problems or various organ systems other than the fungs and that it did not necessarily imply a
disease state. He testified that his review of the medical records did not support a diagnosis of chronic
bronchitis. (RX2).

Dr. Castle testifted that based upon the pulmonary function testing performed, the medical records
that he reviewed and the films that he reviewed. he believed that Petitioner was capable of heavy manual
labor. He testified that he was familiar with the American Medical Association Sixth Edition and that if he
were to apply the Guides for the pulmonary system to Petitioner, based upon the testing performed on him
the class that Petitioner would fall in was a Class 0. (RX2).

Dr. Castle testified that it was very unlikely for simple pneumoconiosis to progress once the
exposure ceased and that it would be a very small percentage of the time. He testified that in his review of
the medical records, there was no pathologic evidence of pneumoconiosis in Petitioner. When asked of the
clinical significance for someone who had subradiographic pneumoconiosis. Dr. Castle responded that it
was really of no clinical significance at all. (RX2).

Dr. Castle testified that Petitioner does not suffer from either cor pulmonale or progressive massive
fibrosis and that it would be extraordinarily unlikely for him to develop that in the future. He testified that
Petitioner does not suffer from chronic obstructive pulmonary disease. He testified that board ceriification
in pulmonary disease has been present since 1941, (RX2).

On cross examination, Dr. Castle agreed that if one had subradiographic coal worker's
pneumoconiosis or coal worker's pneumoconiosis that was picked up on examination of tissue by the
microscope, the macules and nodules were of the same constitution of those that might be seen on X-ray.
He agreed that if they were in a live coal miner who was still mining coal, they would be subject to a
potential progression. (RX2).

On cross examination, Dr. Castle agreed that as to the AMA Guides, pulmonary dysfunction is
based stricily on measurable pulmonary dysfunction. He agreed that many people with coal worker's
pneumoconiosis or other coal mine-induced lung disease were treated by pulmonologists and other medical
specialists for their disease even though they may not be B readers. He testified that the majority of coal
worker's pneumaconiosis lesions were going to be the small, round, regular-type of opacities classified as
P, qand r, but that certainly coal dust may cause some linear irregular-type opacities but was not the primary
type of opacity that was seen. (RX2).

On cross examination, Dr. Castle testified that a coal macule by definition had focal emphysema
associated with it. He testified that he read only one film and that the film was quality numeral 1. He
testified that if a miner had coal worker's pneumoconiosis, it was more likely to be present prior to leaving
the mines rather than developing after he left the mines. He agreed that no matter what he saw on the films,
it would not rule out the possibility that Petitioner could have pneumoconiosis that could be found
pathologically or on autopsy. He agreed that there were studies that had shown that as many as 50% of
long-term coal miners had pathological coal worker's pneumoconiosis that was not appreciated by a
radiographic study during their life. (RX2).

On cross examination, Dr. Castle agreed that equally qualified readers who had passed the B
reading program could disagree on their interpretation of a chest x-ray. He agreed that ail physicians were
not as good as all other physicians in taking patient histories and that the same would be true for performing
physical examinations of the chest. (RX2).
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On cross examination, Dr. Castle agreed that on a regular black lung examination, he would look
at the x-ray to determine if an individual had category 1 or early pneumoconiosis, assuming an appropriate
exposure history. He agreed that the abnormality of coal worker's pneumoconiosis was basically trapped
coal dust in a part of the lung which ended up wrapped in scar tissue and could be accompanied by focal
emphysema. He agreed that the affected tissue could not perform the function of normal, healthy lung
tissue and therefore if a person has coal worker's pneumoconiosis, they would have an impairment of the
function of the lungs at the site of the scarring and emphysema. He testified that if scar tissue was causing
a measurable pulmonary impairment, it could be either or both restriction or obstruction. (RX2).

On cross examination, Dr. Castle testified that coal worker's pneumoconiosis was typically
insidious in its onset. He agreed that a person can have radiographically significant coal worker's
pneumoconiosis and yet have normal spirometry, normal pulmonary function in all areas, normal blood
gases, normal physical examination of the chest and maybe even no complaints. He testified that if they
did have complaints, shortness of breath was the most likely. He agreed that coal worker's pneumoconiosis
could be accurately described as a chronic, slowly progressive disease and that it could progress to a
condition called progressive massive fibrosis. He testified that it can progress and involve the heart in a
condition called cor pulmonale in people that had very severe disease and have significant functional
abnormalities. He agreed that cor pulmonale and progressive massive fibrosis could be life-threatening.
(RX2).

On cross examination, Dr. Castle testified that coal worker's pneumoconiosis could progress after
cessation of coal mining but that it was very uncommon. He agreed that the macules or nodules could also
coalesce causing progression and that if they progressed far enough, it could lead to bullous changes in the
lung or large holes in the lung. He testified that there was no way to know before people started coal mining
which miner was going to get pneumoconiosis and which ones would not. He testified that for those who
got it, there was no way to know which would progress after exposure ended and which would not. He
testified that he had heard of people whose pneumoconiosis progressed afier they left the coal mine. He
agreed that the rate of progression would vary from miner to miner. (RX2).

On cross examination, Dr. Castle agreed that there could be a mixed dust pneumoconiosis from
coal mining which would include silica. He agreed that silica was toxic to the surrounding lung tissue and
that it was more fibrogenic then coal dust. He testified that if a person had trapped silica in their lungs, it
was possible that the toxic effect would be something that was emitted to the surrounding tissue for the rest
of their life. He testified that he believed that it was true that the only treatment for coal worker's
pneumoconiosis was to remove the miner from any further exposure. (RX2).

On cross examination, Dr, Castle agreed that the scarring of coal worker's pneumoconiosis did not
cure and return to normal, healthy lung tissue. He agreed that there was no cure for coal worker's
pneumoconiosis. He agreed that pneumoconiosis could show up on pathology prior to showing up on a
radiographic study. He agreed that there had been studies that had shown that as much as 50% of long-
term coal miners had coal worker's pneumoconiosis that could be determined pathologically at autopsy
which was not appreciated radiographically during their life. (RX2).

On cross examination, Dr. Castle agreed that pulmonary function testing, particularly the
spirometry, would tell you the type and severity of the abnormality but not its cause. He agreed that coal
mine dust-induced lung disease generally begins in the small airways. He agreed that a person could lose
an entire lobe of the lung to surgery and yet still have the pulmonary function tests within the range of
normal. He agreed that having PFTs within the range of normal did not mean the lungs were free of any
lung damage, injury or disease. He agreed that one can have lung cancer with normal PFTs. (RX2).

On cross examination, Dr. Castle agreed that the heart and lungs work together in a system and that
chronic lung disease can put an extra burden on the functioning of the heart. He further agreed that chronic

10
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lung disease can put an extra burden on the functioning of the heart through pulmonary hypertension.
(RX2).

NIOSH Records were entered into evidence at the time of arbitration as Respondent’s Exhibit 3.
The records reflect that chest x-rays of March 11, 1974, February 26, 1988, February 26, 1990, March 23,
1992 and June 21, 2000 were interpreted by A-readers and B-readers as being completely negative. (RX3).

The medical records of Harrisburg Medical Center were entered into evidence ai the time of
arbitration as Respondent’s Exhibit 4. The records reflect that Petitioner underwent a chest x-ray on April
17,2013, which was interpreted as revealing (1) no active cardiopulmonary disease; (2) bilateral pulmonary
iyperinflation; (3) benign chronic changes as described. At the time of the February 5, 2013 visit, Petitioner
reported that he was swinging a sledge hammer at work and began experiencing lower back pain. The
records reflect that on physical examination Petitioner’s breath sounds were clear, that there was no distress
present, that there was no wheezing, rales, rhonchi or tachypnea present and that there was normat rate and
effort. The records reflect that Petitioner also underwent a chest x-ray on October 11, 1994, which was
interpreted as negative. (RX4).

The medical records of Dr. DeGrange were entered into evidence at the time of arbitration as
Respondent’s Exhibit 5. The records reflect that Petitioner was seen by Dr. DeGrange on February 27.
2013 regarding the work injury sustained on February 5, 2013. On that date, it was noted that Petitioner
denied constant cough, syncope and shorthess of breath. The records reflect that Dr. DeGrange performed
surgery on May 20, 2013 (which consisted of (1) L4 laminectomy with decompression of cauda equina and
spinal nerve roots; (2) L5 laminectomy with decompression of cauda equina and spinal nerve roots; (3) L4-
5 posterolateral spinal fusion; (4) L4-5 posterior pedicle screw instrumentation; (5) use of local autograft,
morselized autograft and BMP; (6) insertion of indwelling opioid catheter; (7) use of operating microscope;
(8) L4-5 anterior discectomy and interbody fusion; (9) L4-5 anterior lumbar allograft, structural (MTFY);
(10) L4-5 anterior segmental instrumentation (DePuy/Synthes Antegra) and that he allowed Petitioner 1o
return to limited duty on August 12, 2013. The records further reflect that Dr. DeGrange placed Petitioner
at maximum medical improvement on January 13, 2014 and that he was given permanent work restrictions
that placed him in a Medium demand capacity, which contemplated that on a constant basis he could lift,
carry, push and pull up to 10 pounds, frequently up to 25 pounds and occasionally up to 40 or 50 pounds.
(RX5).

The medical records of Mercy Medical were entered into evidence at the time of arbitration as
Respondent’s Exhibit 6.' The records reflect that Petitioner underwent a chest x-ray on May 7, 2013 in
preparation for back surgery, the impression of which was noted to be that of no active pulmonary disease.
(RX6).

CONCLUSIONS OF LAW

With respect to disputed issue issue (C), pursuant to Section 1(d) of the Workers' Qccupational
Diseases Act, “the term ‘Occupational Disease” means a disease arising out of and in the course of the
employment or which has become aggravated and rendered disabling as a result of the exposure of the
employment. Such aggravation shall arise out of a risk peculiar to or increased by the employment and not
common to the general public.” 820 ILCS 310/1(d). To recover compensation under the Workers'’
Occupational Diseases Act, a claimant must prove that he suffers from an occupational disease and that a
causal connection exists between the disease and his employment. An occupational exposure need not be

! Any handwriting that appears in the exhibit was not made by the Arbitrator.
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the sole or principal causative factor, as long as it was a causative factor in the condition of ill-being.
Bernardoni v. Indus. Comm 'n, 362 lil. App. 3d 582, 596 (3" Dist. 2005).

In the case at hand, the Arbitrator finds that Petitioner failed to prove that he suffered from any
occupational lung disease, including coal workers’ pneumoconiosis, that arose out of and in the course of
the exposures of his coal mine employment, and that his condition of ill being is causally related to his
employment. In so concluding, the Arbitrator finds the chest x-ray interpretations by Drs. Meyer and Castle
to be more credible than the interpretations by Drs. Paul, Smith and Alexander. The Arbitrator notes that
Dr. Paul is not a B-reader and has never taken the NIOSH B-reading course. (PX1).

The Arbitrator notes that Dr. Meyer found the chest x-ray of September 30, 2014, to be quality 3
due to poor contrast and mottle. (RX1). Dr. Meyer testified that mottle can simulate small opacities, and
specifically it can simulate small pinpoint opacities that have an appearance similar to type P opacities.
(RX1). Dr. Smith and Dr. Alexander in finding a profusion of 1/0 on the same film considered the
possibility that the chest x-ray was negative for pneumoconiosis. Furthermore, Drs. Alexander and Smith
noted P opacities and faiied to note the presence of mottle, which can simulate P opacities. (PX2; PX3;
RX1).

The Arbitrator concludes that Petitioner failed to prove that he suffered a timely disablement as
defined in Section l(e) of the Occupational Diseases Act. Based upon testing performed by Dr. Paul,
Petitioner had neither an obstruction or restriction. (PX1). Dr. Paul testified that as of the time of his
examination and pulmonary function testing, Petitioner did not have any limitation to doing physical work.
(/d.). Dr. Castle agreed that Petitioner was capable of heavy manual Jabor from a pulmonary standpoint.
(RX2). No evidence was provided establishing that any doctor restricted Petitioner from working in the
coal mines as a result of an occupational disease. Furthermore, there was no evidence in this case that
Petitioner left his coal mine employment due to any breathing problems or pulmonary complaints.
Petitioner’s testimony indicates that he suffered an injury to his back which required surgery. When he was
released to return to his regular job as a shield man, Petitioner did not think that he could perform his regular
job and opted to take his retirement.

Based upon the foregoing and the record in its entirety, the Arbitrator concludes that Petitioner
failed to prove that he suffered from any occupational lung disease, including coal workers’
pneumoconiosis, that his condition of ill-being was causally related to his employment or that he suffered
a timely disablernent as defined in Section 1(e) of the Occupational Diseases Act. All benefits are denjed.
The remaining issues are moot and the Arbitrator makes no conclusions as to those issues,

12
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Page 1
STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:, Injured Workers’ Benefit Fund (§4(d))
)SS. | [] Affirm with changes [) Rate Adjustment Fund (§8(2))
COUNTY OF ) D Reverse |:| Second Injury Fund (§8(e}18)
SANGAMON [ ] PTD/Fatal denied
D Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
KARLA MINOR,
Petitioner,
Vs, NO: 11 WC 9199

SOUTH MACON FIRE PROTECTION DISTRICT,

Respondent, 18IWCC0542

DECISION AND OPINION ON PETITIONER’S MOTION TO ENFORCE AWARD:
MOTION FOR PENALTIES AND FEES; AND MOTION FOR MEDICAL EXPENSES

PURSUANT TO SECTION 8(a) OF THE ACT

Procedural History

Petitioner sustained injury on September 10, 2010 when she was struck by an emergency
response vehicle. The parties proceeded to arbitration on May 20, 2016 before Arbitrator Nancy
Lindsay on the sole issues of 1) entitlement to temporary total disability benefits following
March 23, 2012; and 2) the nature and extent of the disability. Arbitrator Lindsay entered her
decision on July 21, 2016 finding Petitioner 1) not entitled to temporary total disability benefits
after March 23, 2012; and 2) awarding 65% loss of a person as a whole under Section 8(d)2 of
the Act. Arbitrator Lindsay also awarded reasonable and necessary medical expenses as set forth
in Petitioner’s Exhibits 4, 5, and 6. Neither party filed an appeal. As such the decision became
final thirty days thereafter. As no appeal was taken, no transcript was prepared.

On September 7, 2017, Petitioner filed her Motion to Enforce Payment of the Award;
Petition for Penalties, Interest, Attorney Fees, and Costs; and Petition for Post-Award Medical
Expenses pursuant to Section 8(a). On September 7, 2017, Petitioner also filed a Motion to
Approve Settlement Agreement and Contract. As part of the civil cause of action arising out of
the accident of September 10, 2010, the parties along with Blue Mound Countryside Fire
Protection entered into a binding mediation agreement on or about January 30, 2017. As part of
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said agreement, Respondent agreed to pay the medical bills previously awarded by Arbitrator
Lindsay. The parties subsequently submitted a Settlement Contract Lump Sum Petition and
Order which was approved by Commissioner Coppoletti on November 27, 2017. The terms of
the settlement resolved all issues exclusive of Petitioner’s previously filed Petition for Penalties,
Interest, Attorney Fees, and Costs. Regarding Petitioner’s Petition for Penalties, Interest,
Attorney Fees, and Costs filed on September 7, 2017, Respondent filed its Response on October
2, 2017. On October 4, 2017, a hearing was undertaken before Commissioner Coppoletti in
Springfield, Illinois. During the hearing Petitioner withdrew her Petition for Penalties as it
related to post-arbitration medical expenses not previously awarded, and Respondent stipulated
to payment of said expenses.

Conclusions of Law

At the onset, the Commission notes hundreds of pages of documents were offered into
evidence at hearing with detailed spreadsheets from both parties but no specific correlation to the
actual medical bills contained in the various exhibits and no supporting medical records. As
such the review of the record has been arduous at best. For example, Petitioner’s Exhibit 7
purports to be the medical expenses incurred by Petitioner post-arbitration hearing/decision of
July 20, 2016. But contained within Exhibit 7 and referenced in the corresponding spreadsheet
are various bills and collection notices which date to 2012 and 2015, clearly pre-dating the
arbitration hearing. As such, absent the parties’ stipulation during the October 4, 2017 hearing,
awarding such bills would have been problematic.

A- Post-Arbitration Medical Expenses pursuant to Section 8(a)

As the parties stipulated at hearing to the payment of the medical expenses and the
reimbursement to Petitioner as contained in Petitioner’s Exhibit 7, the Commission awards
medical expenses in the amount of $4,648.50 pursuant to Sections 8 and 8.2 of the Act and
payment to Petitioner in the amount of $1,132.92 for reimbursement for previously paid
expenses. Respondent is allowed credit for any amounts paid to or on behalf of Petitioner for the
expenses identified in Petitioner’s Exhibit 7.

B- Petition to Enforce Award

On September 7, 2017, Petitioner filed a Petition to Enforce Payment of the Award along
with several other Petitions. Thereafter, the parties agreed to a settlement. Settlement Contracts
were submitted and subsequently approved on November 27, 2017 relating to all issues other
than Petitioner’s Petition for Penalties and Fees. To the extent the Petitioner’s Petition to
Enforce the Award could be construed to relate to the Settlement Contracts approved on
November 27, 2017, the Commission denies the same. The Commission does not possess
jurisdiction to enforce a final award whether it be a decision or a settlement contract. See
Millennium Knickerbocker Hotel v. The Illinois Workers' Compensation Commission, 2017 IL
App (1st) 161027WC, 9 28 (Thus, to the extent that Loyola University of Chicago may be
interpreted as implicitly endorsing a procedure whereby a party may seek before the Commission
the enforcement of a final award in conjunction with a petition for attorney fees and penalties
pursuant to sections 16, 19(k}, and 19(1) of the Act, we decline to follow it).
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C- Petition for Penalties, Interest, Attorney Fees and Costs

The Appellate Court articulated the standards for the imposition of penalties under the
Act two decades ago under McMahan v. Industrial Commission:

Viewing the statue as a whole, we believe that section 19(k) and section 19 (1) were
actually intended to address different situations. The additional compensation authorized
by section 19(1) is in the nature of a late fee. The statute applies whenever the employer
or its carrier simply fails, neglects, or refuses to make payment or unreasonably delays
payment “without good and just cause.” If the payment is late for whatever reason, and
the employer or its carrier cannot show an adequate justification for the delay, an award
of the statutorily specified additional compensation is mandatory.

In contrast to section 19(1), section 19(k) provides for substantial penalties, imposition of
which are discretionary rather than mandatory. See Smith v. Industrial Comm’n 170 Il
App. 3d 626, 632, 121 Ill. Dec. 275, 525 N.E 2d 81 (1988). The statute is intended to
address situations where there is not only a delay, but the delay is deliberate or the result
of bad faith or improper purpose. This is apparent in the statue’s use of the terms
“vexatious,” “intentional” and “merely frivolous.” Section 16, which uses identical
language, was intended to apply in the same circumstances. McMahan v. Industrial
Commission, 183 Il1. 2d 499, 515, 702 N.E. 2d 545 (1998).

Regarding penalties pursuant to Section 19(1) of the Act, the Commission finds such
penalties appropriate and awards $10,000.00. Respondent has failed to provide an adequate
explanation for the delay in payment. Arbitrator Lindsay entered her decision on July 21, 2016
wherein she awarded certain medical expenses. Thereafter, on or about January 30, 2017, the
parties entered into a binding mediation agreement wherein Respondent reiterated its
commitment to pay the medical expenses previously awarded by Arbitrator Lindsay. As
evidenced in Petitioner’s Exhibits 5 and 6, some of the previously awarded and agreed to bills
remain outstanding, Given the nature of Petitioner’s injury, she underwent a significant amount
of treatment which resulted in hundreds of thousands of dollars of medical expenses. The
Commission observes the vast majority of the expenses were paid by Respondent. Even so,
payment of a majority of the medical bills does not excuse Respondent’s failure to pay what
remains. “The employer has the burden of justifying the delay, and the employer’s justification
for the delay is sufficient only if a reasonable person in the employer’s position would have
believed that the delay was justified.” Jacobo v. fllinois Workers' Compensation Commission,
2011 IL App (3d) 100807WC, § 19. Respondent’s contention that the complexity and vastness of
the bills is not reasonable and does not justify the delay.

Regarding penalties pursuant to Section 19(k) and attorneys’ fees pursuant to Section 16
of the Act, as noted above, a different standard applies, and such delay in payment must be
“deliberate or the result of bad faith or improper purpose.” McMahan at 515. The Commission
finds to award such penalties and fees is not appropriate and declines to award the same.
Respondent’s failure to pay the outstanding bills was neglectful and without good and just cause;
it was not intentional nor done in bad faith nor with improper purpose. Petitioner posits because
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she was forced to file multiple Petitions pursuant to Sections 19(k) & (1) and Section 16
throughout the pendency of this matter, such evidences conduct by Respondent amounting to
vexatiousness or intentionality. The Commission, though, finds the opposite. Petitioner did not
proceed to hearing on any of her prior Petitions for Penalties and Fees despite referring to such
as orders during argument. Respondent presumably issued payment for the bilis and, in fact, paid
a voluntary penalty of $40,000.00. Such conduct on Respondent’s behalf evidences negligence
and a lack of competence but not a deliberate and intentional refusal. Petitioner conceded at
hearing that the new claims adjustor assigned to the matter is, in fact, paying the bills in a more
diligent manner. Penalties pursuant to Section 19(k) and attorneys’ fees pursuant to Section 16 of
the Act are not warranted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition for
Penalties, Interest, Attorney Fees, and Costs is granted in part and denied in part.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$10,000.00 pursuant to Section 19(1) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay medical
expenses in the amount of $4,648.50 pursuant to Sections 8 and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$1,132.92 for reimbursement of previously paid medical expenses.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school district,
body politic, or municipal corporation” shall be required to file a bond. As such, Respondent is
exempt from the bonding requirement.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: SEP 5 - 2018 ﬂ\{h\dw Cﬂp(vdm

L. Elizabeth Coppoletti

LEC

rlo417 /{M{/ %/M

Charles J. DéVrighdt

T

Joshua D. Luskin
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) [:I Injured Workers’ Benefit Fund (§4(d))
}SS. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(z)
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[ ] pTD/Fatat denied
D Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Thomas Johnson,
Petitioner,
vs, NO: 12ZWC 15918

City of Chicago, Department of Water, 1 8 I w C C 0 5 4 3

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of medical,
temporary total disability, penalties and being advised of the facts and law, affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 21, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: SEP 5 - 2018 ] ~
0082818 Mnchae]J Brenrar?
MIB/jrc

052 L L o

o )l

Thomas J. Tymg ~ /




y . ILLINOIS WORKERS' COMPENSATION COMMISSION
ol NOTICE OF 19(b) ARBITRATOR DECISION

-

JOHNSON, THOMAS Case# 12WC015918

Employee/Petitioner 10WC003399

CITY OF CHICAGO DEPT OF WATER

cnoloerRespondent 18IWCC0543

On 11/21/2017, an arbitration decision on this case was filed with the Dlinois Workers' Compensation Commission ig
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.4] % shall accrue from the date listed above to the day before the
date of payment: however, if an employee’s appeal results in either no change or a decrease in this award, interest shai]

not accrue.

A copy of this decision is mailed to the following parties:

5669 ALEKSY BELCHER
RICHARD E ALEKSY

350 N LASALLE ST SUITE 750
CHICAGOQ, IL 60854

0010 CITY OF CHICAGO
STEPHANIE LIPMAN

30 N LASALLE ST SINTE 800
CHICAGD, IL 60602
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (34(d)) j
)8S. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)

Thomas Johnson Case#12 WC 15918

Employee/Petitioner

Consolidated cases: 10 WC 03399

v

City of Chicago, Dept. of Water

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian T. Cronin, Arbitrator of the Commission, in the city of
Chicago, on 5/23/17. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

,:l Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the mnjury?

D What were Petitioner’s earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?

[JTPD [_] Maintenance TTD
M. &{I Should penalties or fees be imposed upon Respondent?

N. Is Respondent due any credit?
0. [ ] Other

{CArbDecl9(h) 2/10 100 ¥, Randolph Street #8-200 Chicago, IL 60601 312/814-661] Toll-free 866/352.3013  IVeb site: www.iice, il gov
Downstate offices: Colfinsville 6 18/346-3450  Peoria 309/671-3019 Rockford 815/987.7292 Springfield 217/785-7084
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On May 3, 2012, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $93,808.00; the average weekly wage was $1,804.00.
On the date of accident, Petitioner was 56 years of age, single with 0 dependent children.

Petitioner /as not received all reasonable and necessary medical services.

Respondent hias not paid :::111 appropriate charges for all reasonable and necessary medical services.

Respondent is entitled to a credit of $67,524.70 for TTD, $0.00 for TPD, $0.00 for maintenance, and
$203,200.00 for other benefits, for a total credit of §270,724.70. (AX 1)

Respondent is entitled to a credit of $5,190.90 under Section 8(j) of the Act. (AX 1)

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $1,202.67/week for 263-5/7 weeks,
commencing on 5/4/2012 through 5/23/2017, as provided in Section 8(b) of the Act.

Respondent shall be given a credit $67,524.70 for TTD benefits paid, $186,582.00 for ordinary disability
paid, and $16,618.00 for a PPD advance made.

Respondent shall be given a credit of $5,190.90 under Section 8(j) of the Act.

Respondent shall pay reasonable and necessary medical services of $279,000.34, pursuant to Section 8(a) and
subject to Section 8.2 of the Act.

Respondent shall pay for the prospective medical care as determined by the Arbitrator on page 62 of
Attachment.

Respondent shall pay to Petitioner penalties of $6,870.00, as provided in Section 19(1) of the Act, and $0.00,
as provided in Section 19(k) of the Act, and shall pay attorneys’ fees of $0.00, as provided in Section 16 of the

Act,

IN NO INSTANCE SHALL THIS AWARD BE A BARTO SUBSEQUENT HEARING AND DETERMINATION OF AN ADDITIONAL
AMOUNT OF MEDICAL BENEFITS OR COMPENSATION FOR TEMPORARY OR PERMANENT DISABILITY, IF ANY.

RULES REGARDING APPEALS Unless a party files a Petition Jor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the

decision of the Commission.
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal gesults in either no chan adecrease in this award, interest shall not accrue,

At Zo 11/20/2017
Signkftre-of Arbitrator - Date

ICAsbDec p. 2

NOV 2 1 2017
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

ATTACHMENT TO 19(b) ARBITRATION DECISION
Thomas Johnson

VS. Case# 12 WC 05918

City of Chicago, Department of Water

FINDINGS OF FACT

On May 3, 2012, Petitioner, Thomas Johnson, aged 56, was working as a hoisting
engineer and heavy equipment operator for the City of Chicago’s Department of Water.
Petitioner had been employed by the City of Chicago for over 16 years on that date. (Tr. 8-10)

Prior to May 2012, Petitioner had undergone treatment for a prior workers’ compensation
case involving an injury to his back. His treating physicians had never released him to full-duty
work after that initial injury and Petitioner remained under doctor’s restrictions as of May 3,
2012, the date of the subsequent injury. Respondent never accommodated Petitioner’s
restrictions from the prior injury upon his return to work. (Tr. 9-10)

Petitioner testified that on May 3, 2012, as he was exiting the Vactor machine, he slipped
on water and hydraulic fluid on a step on the machine. He testified that he “went to get the
bottom step,” but he “didn’t really hit it.” When he tried to catch himself, he felt a big pop in his
back, saw spots, twisted, and fell to the ground on his right side. He further testified that he tried

to break the fall with his right hand and that he “kind of popped [his] hand back and landed on

fhis] elbow and [his] hip.” (Tr. 12-13)
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Petitioner testified that he gave notice of the injury to Marsha. (Tr. 13-14)

Petitioner prepared a “Report of Occupational Injury or Illness,” which he signed and

dated. (RX 7) Engineer Foreman Marsha Simmons also signed and dated the form. In it,

Petitioner provided the following description of the injury:

“Stepped on bottom step with right foot. Sharp pain — leg gave out.

Saw spots, Hip feels extremely sore with back. Fell (sprawled).

Gotup.” (RX 7)

On cross-examination, Petitioner gave the following responses:

Q:
Al

Q:

Now, you testified, though, that you missed the bottom step.

Yes.

That [Report of Occupational Injury or Illness] says that you actually stepped
on the bottom step, correct?

My foot hit the bottom step, but I was never really able to - - You know it hap-
pened pretty fast. [ stepped off the top step. When I slipped, my back went out,

and I tried to hit the other step. I just went sprawling.

. But there’s a difference between missing a bottom step and stepping on a bottom

step.

© Yes.

. Okay. Tlus also says that your leg gave out, your right leg gave out.

I~2
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Yes.
Okay. You didn’t mention that today.
Well, I got a sharp pain in my back.

Okay.

A S e B

And I slipped, and then my right foot, I couldn’t step on my right foot.

(Tr. 79-80, Words in Brackets Added)

Petitioner testified that after he reported the injury, Marsha told him to see Dr. Pye at the
MercyWorks clinic at 110" and Western. Petitioner proceeded to this clinic that same day, but
when he arrived, he was directed to the MercyWorks clinic at 23™ and Michigan for drug testing.
(Tr. 13-14)

Petitioner thereafter took a drug test and underwent a brief physical examination at the
latter MercyWorks clinic. The attending doctor, Dr. . S. Bartolome, wrote: “The patient states
that while stepping out of the truck with his right leg, his leg gave out, causing him to fall on the
right side of his body. Pain scale was noted at 7/10.” Dr. Bartolome noted a previous left hip
replacement surgery. Dr. Bartolome ordered x-rays of the right elbow, lumbar spine, and right
hip,and provided diagnoses of right elbow abrasion, lumbar strain, and right hip strain. Petitioner
was taken off work and directed back to Dr. Pye’s office for treatment. (PX 1)

X-rays were performed at MercyWorks the following day, May 4, 2012. (PX 2)

Petitioner’s Exhibit #2 indicates that Petitioner first saw Dr. Pye on May 7, 2012. In the

HPI, Dr. Pye included the following: “STATES REAGGRAVATED BACK INJURY WHEN
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ATTEMPTING TO STEP OFF TRUCK. AS HE WAS COMING QOFF TRUCK FELT SHARP
SHOOTING PAIN. THIS PAIN CAUSED HIM TO FALL OFF TRUCK. UNAWARE OF
EXACT MECHANISM OF AS (sicy HE WAS COKING (sic) OFF TRUCK LANDED ON
GROUND ON RIGHT SIDE. (PX 2} At that time, Petitioner complained to the doctor of back
pain, right hip pain, right groin pain, right elbow pain, right wrist pain, right shoulder pain, and

right knee pain. Upon examining Petitioner, Dr. Pye found, in pertinent part, the following:

“THORACOLUMBAR: POS TENDERNESS FROM T2 TO L5 MORE ON RT
THAN LFT. MULTIPLE AREAS OF TRIGGER POINT OVER THORACIC
AND LS. AROM LS: FF AT WAIS TO 40 DEG WITH DISCOMFORT. EX-
TEN AT WAIS 30 DEG WITH DISC. ANTALGIC GAIT AND STATION.
MOTOR SENSORY OF LE: GROSSLY INTACT.

RT HAND: NORMAL, NEG. ABRASIONS, NO CREPITUS OR DEFORMITY
NOTED. INSPECTION OF WRIST WAS NORMAL. AROM: NORMAL. NOR-
MAL FOR DF, PF, RD, AND UD. FULL ROM OF ALL DIGITS W/O PAIN.
HAD MILD TENDER IN ANATOMIC SNUFF BOX. ***

RT KNEE: POST LATERAL JOINT LINE TEND. POST TENDER OVER
PROXIMAL FIBULAR HEAD. POS TENDERNESS OVER HAMSTRING
TENDONS. POS TENDERNESS OVER COLLATERAL LIGAMENTS.
NEG SWELLING WAS NOTED. POS TEND OVER PATELLAR TO PAL-
PATIO (sic) AROM 1-140. NEG LACHMAN, NEG PIVOT, NEG APLEY
NEG McMURRAY, POSITIVE PATERLLAR (sic) COMPRESSION TEST

RT FOREARM: POS TENDERNESS OVER PROXIMARL (sic) RIG FOREARM.
NEG SWELLING, DEFORMITY OR ABRASIONS NOTED.

RT HIP: POS TEND OVER RT GREATER TROCHANTER. POST TEND IN RT

GROIN TO PALPALTION (sic) FULL FLEXION W/ DISCOMFORT AND FULL
EXTENS. NORMAL IR AND ER.”

Dr. Pye prescribed a course of physical therapy, as well as Tramadol, Celebrex, and
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Nexium. Dr. Pye opined that Petitioner could return to work with significant restrictions, which
included no pushing, pulling, lifting, or carrying more than 2 lbs. (PX 2)

When the Petitioner took the work status note to the District Superintendent, he learned
that Respondent could not accommodate his restrictions. He thereafter took the note to another
facility in order to obtain authorization for temporary total disability benefits. (Tr. 16-17)

During the course of the initial treatment with Dr. Pye, Petitioner was directed to get
additional x-rays of his elbow, right hip and right wrist, along with an MRI of his lumbar spine.
(PX 2)

On May 9, 2012, Petitioner began treating at U.S. Rehabilitation Services. The facility for
U.S Rehabilitation Services was in the same building as Dr. Pye’s group. (Tr. 18) Physical
Therapist Ellen O’Donnell conducted the initial evaluation of Petitioner. Ms. Q’Donnell

recorded the following history:

“DOI - 5-3-12 — Pt was at work, was stepping down some steps, with R foot, slipped,
felt a sharp pain in RLB which made his leg give out, he twisted, fell and hit his R
elbow and wrist and landed on his R hip. Tried to get up and he was having a hard
time putting wt on R foot. Went to mercyworks Dr. that day .... Came back to Dr.

PYe for snd visit (sic).” (PX 3)

At the direction of Dr. Pye, Petitioner returned for follow-up treatment with him

throughout the balance of May 2012. The appointments with Dr. Pye were interspersed with
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additional physical therapy visits. Though Petitioner continued to complain of pain to his lower
back and right hip, Dr. Pye continued his approach of conservative pain management by
continuing to recommend massage therapy and other modalities, as provided by U.S.
Rehabilitation Services. (PX 2, PX 3)

On May 30, 2012, Ellen O’Donnell, PT, wrote: “There still may be something in his R
hip which is causing the pain and couldn’t be identified by x-ray.” (PX 3)

Petitioner returned to Dr. Pye’s office for follow-up treatment on June 5, 2012. Dr. Pye
noted the following surgical history: left hip replacement, right thumb, right knee, right shoulder,
and left shoulder. On physical examination, Petitioner demonstrated significant muscle spasm,
limited range of motion, an inability to heel and toe walk, chronic pain in the groin region, as
well as limited hip range of motion secondary to pain. Dr. Pye prescribed continuing physical
therapy, pain medication on an “as needed” basis, and acupuncture. The doctor also 1ssued
another work status note that indicated Petitioner could return to work with several restrictions.
(PX 2)

On June 6, 2012, Ellen O’'Donnell, PT, noted that Petitioner voiced no complaints of right
wrist or elbow pain. Petitioner continued with physical therapy throughout the month of June.
(PX 3)

Petitioner testified on redirect examination that as a result of landing on his right hip, he
developed a bruise on this hip. (Tr. 90)

On June 18, 2012, upon examination, Dr. Pye found, inter alia, that Petitioner hada 3 x 4

centimeter area of induration and ecchymosis on the proximal lateral aspect of right hip and
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positive tendemness to palpation of greater trochanter. Dr. Pye opined that Petitioner could
perform sedentary work only and needed to continue with physical therapy. The doctor then
referred the Petitioner to Dr. Neeraj Jain for pain management and a possible epidural steroid
injection into the spine. (PX 2)
On July 9, 2012, Dr. Pye saw Petitioner again, and took the following HPI:
“Today he states pain in back is 5/10. Pain is present all day. Pain is also
associated w/sharp shooting and burning pain that radiates into rt. buttock
down the posterior aspect of rt. thigh and stops at knee. Pain is present
with all adls. He states that his rt. hip and groin pain is also 5/10 and is
also present w/prolonged walking, standing, and stairclimbing. The groin
pain that is present in the rt. hip feels like the pain he had in It. hip before
he had surgery in It. hip as a result of injury that caused avn of the femoral
head. He states pain in right wrist is increased w/push, pull, and lifting of
objects that weigh more than 10 lbs. Pain in rt. wrist is also 5/10 and does
not appear to improve w/rest or meds. He states sharp, shooting pain in low
back that radiates in buttock keeps him up at night and interferes w/much of

his activities of daily living.” (PX 2)

Dr. Pye recommended x-rays and MRI of the right hip and lumbar spine, as well as
additional x-rays of the neck and right wrist. The doctor recommended that Petitioner undergo a

functional capacity evaluation (“FCE”), and provided referrals to Dr. Charles Slack for a spine
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evaluation and to specialist Martin Moore for acupuncture treatment. Dr. Pye further directed
Petitioner to continue with his prescribed physical therapy. (PX 2)

At the direction of Dr. Pye, x-rays of Petitioner’s right hip, cervical spine, and right wrist
were taken on July 16, 2012 at Advanced Medical Center. The c-spine x-rays were found to be
unremarkable, the right hip x-rays revealed mild degenerative changes, but were otherwise
unremarkable. Right wrist and hand x-rays were found to be unremarkable, and no gross soft
tissue abnormalities were seen. In an addendum, the radiologist interpreted a third view of the
hand as showing a “deformity at the base of the distal phalanx of the mndex finger which may be
secondary to prior injury.” (PX 2)

Petitioner thereafter returned to see Dr. Pye on July 20, 2012, at which time he again
complained of increased pain in the hip and groin, as well as lumbar pain and pain in the night
wrist and hand. Petitioner’s rating of his right hip pain increased to 6/10. Dr. Pye wrote that an
MRI was reviewed with the patient and it revealed the presence of AVN in the right hip. Dr. Pye
provided the following ASSESSMENTS: 1. Aseptic necrosis of head and neck of femur; 2.
Sciatica; 3. Lumbar sprain and strain; 4. Unspecified site of sprain and strain. Dr. Pye directed
Petitioner to remain on his current restrictions and continue with physical therapy. The doctor
referred Petitioner to Dr. Shayani for an EMG/NCS. (PX 2)

Petitioner continued to follow the directions of Dr. Pye by attending additional physical
therapy and continuing with his prescribed medication. On August 3, 2012, Dr. Pye referred
Petitioner to a Dr. David Smith for treatment of his persistent right hip pain. (PX 2)

Pelitioner [irst trealed with Dr. Smith on August 13, 2012. At thus imtial visit, Dr. Smith
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reviewed the x-rays of Petitioner’s right wrist and hand, as well as the MRI report of the right
hip. Dr. Smith opined that the MRI results were compatible with osteonecrosis of the hip. The
doctor recommended an MR arthrogram and CT scan with 3D reconstruction of the right hip,
and instructed Petitioner to stay off work and return after the tests had been completed. (PX 6)

Petitioner testified that Respondent’s policy was that an injured employee was required to
return for follow up with Dr. Pye after each of his visits to a referred doctor. Thus, a week after
his initial visit with Dr. Smith, on August 20, 2012, Petitioner once again returned to see Dr. Pye
for follow-up care. Dr. Pye’s notes indicate that Dr. Smith believed Petitioner to be a candidate
for a right total hip replacement, that physical therapy had not been approved, and that
acupuncture treatment had never commenced. Dr. Pye wrote that he would request
authorization for PT as well as three to four acupuncture treatments, custom orthotics, and a
lumbar brace. The doctor instructed Petitioner to start Lyrica and advised him that he could
return to work with restrictions. (PX 2)

Per Dr. Pye’s referral, Petitioner presented himself to Dr. Charles Slack on August 22,
2012. Dr. Slack documented Petitioner’s continuing complaints of pain, as well as the sequence
of events that led to his injury. Petitioner advised the doctor that he had seen Dr. Smith and was
scheduled to receive a MRI of the right hip. Dr. Slack performed a physical examination of
Petitioner and thereafter provided the diagnosis of persistent low back derangement with
radicular symptoms. The doctor instructed Petitioner to return for a review of the MRI results
and directed him to follow up with Dr. Smith for further treatment for his hip. (PX 4)

As Respondent’s protocol dictated, Petitioner returned to Dr. Pye for a follow-up

9
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appointment on August 28, 2012, at which time the doctor instructed him to again see Dr. Jain
for pain management. (PX 2)

Petitioner once again saw Dr. Pye on September 4, 2012, at which time the doctor
directed him to continue with any testing that Dr. Smith and Dr. Slack recommended. Dr. Pye
noted that Respondent was not providing an accommodation for Petitioner’s restricted work
capabilities. (PX 2)

On September 5, 2012, Petitioner underwent an MRI and CT scan of his lower
extremities at Ingalls Memorial Hospital. The MRI revealed avascular necrosis (“new from
2009} of the right femoral head without any evidence of articular collapse, as well as a tear of
the superior, anterior labrum that was associated with 2.1 x .8 x 1.5 centimeter multilocular
cystic lesion. The MRI also demonstrated a high T2 signal within the hamstring origin measuring
.3 x .5 centimeters, which might represent a strain or partial tearing. The subsequently-taken CT
scan without contrast showed evidence of avascular necrosis involving approximately one-third
of the femoral head. There were secondary mild degenerative changes of the right femoral
acetabular joint, but no collapse of the femoral head. (PX 7, PX 4)

As directed by Dr. Pye, Petitioner underwent an FCE on September 6, 2012. The
evaluation demonstrated that though Petitioner was capable of operating at the medium physical
demand level, he remained unable to perform at the heavy demand level, which correlated with
his position with Respondent. (PX 3)

Petitioner thereafter returned to Dr. Pye for follow-up on September 20, 2012. Dr. Pye

determined lhat Petitioner should continue with his medication, physical therapy, and

10
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acupuncture. The doctor further instructed Petitioner to remain off work and to follow up with
both Dr. Smith and Dr. Slack. (PX 2)

Petitioner returned to the care of Dr. Smith on September 28, 2012, Dr. Smith essentially
agreed with Dr. Pye’s opinion that Petitioner should remain off work. Upon review of the results
from the MR arthrogram, Dr. Smith directed Petitioner to modify his activities and to monitor his
progression. (PX 6)

As required by Respondent, Petitioner then returned to see Dr. Pye on October 3, 2012
for follow-up. Dr. Pye once again noted that Petitioner continued to await approval for continued
physical therapy. The doctor instructed Petitioner to follow up with Dr. Slack. (PX 2)

Petitioner testified that, at this appointment, Dr. Pye had also discussed acupuncture and
chiropractic care with him. To that end, the doctor suggested that Petitioner see Dr. Mehran

Sorouri to obtain this treatment. (PX 2)

Petitioner underwent chiropractic care with Dr. Sorouri for several weeks in October
2012. (PX 8) At Petitioner’s follow-up appointment with Dr. Pye on October 25, 2012, the
doctor instructed him to continue taking the prescribed medication, to return to his course of
physical therapy when the treatment was authorized, and to obtain acupuncture treatment for
relief of his lower back pain. Dr. Pye kept Petitioner off work and instructed him to retumn to see
Dr. Slack and Dr. Smith. (PX 2)

Dr. Slack authored a note relative to his treatment of Petitioner on November 8, 2012.
Petitioner continued to report pain in his right lower back and buttocks, as well as in his posterior

thigh when attempting to perform exercises during physical therapy. The doctor indicated that

11
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he would like to review the MRI CD to determine whether the spine was stable; if confirmed, Dr.
Slack noted that he would consider proceeding with an FCE. Dr. Slack released Petitioner to
return to work with restrictions that included a 10-1b. lifting restriction, as well as the avoidance
of repetitive bending, twisting, and lifting. (PX 4)

On November 28, 2012, Petitioner returned to Dr. Pye for his required follow up and
complained of continued pain in his lower back and hip. Dr. Pye indicated in his notes that Dr.
Slack was actively considering prescribing a rhizotomy for the treatment of Petitioner’s lower
back condition. Dr. Pye instructed Petitioner to continue treatment with both Dr. Smith and Dr.
Slack. (PX 2)

Petitioner’s treatment with Dr. Smith continued periodically between December 2012 and
Apnl of 2013. On February 20, 2013, Dr. Smith documented that Petitioner continued to
demonstrate a positive Faber’s test, positive flexion and internal rotation, positive start-up pain,
and an antalgic gait. The doctor directed Petitioner to remain off work and discussed the
possibility that he might have to undergo hip surgery. (PX 6}

Petitioner testified that he became disgruntled with the Dr. Smith’s “wishy-washy”
recommendations. Dr. Smith initially recommended a right total hip replacement, and later
opined that Petitioner might be able to put it off for a couple of years. (Tr. §7-88)

Petitioner eventually decided to seek out a second opinion with regard to his right hip
condition. Before Petitioner was able to do so, however, Respondent directed him to present to
Dr. Jay Levin for a Section 12 examination.

On April 17, 2013, Dr. Levin performed the Section 12 exam of Petitioner. The doctor

12



18IWCC0543

recorded that Petitioner states that prior to the occurrence of May 3, 2012, he was having no hip
pain prior to the accident, but was having low back pain and right buttock pain with right foot
numbness with prolonged standing. Dr. Levin also recorded that Petitioner states that on May 3,
2012, he was getting out of a Vactor machine and was approximately 5' up when he stepped out
onto the 2™ step, which put him 3’ up with his right leg. He states these were vertical steps and
that his right leg collapsed and he fell forward and sideways striking his right arm and elbow and
right buttock and right hip on the concrete. He states he had instant right hip pain and low back
pain. Dr. Levin examined Petitioner and reviewed the medical records. However, before he
rendered any opinions, Dr. Levin requested the post-accident MRI, MR arthrogram, and x-rays
of Petitioner’s right hip. (RX 3, Dep. Group Ex. 2)

In a report dated May 10, 2013, after he reviewed the imaging studies and additional
records, Dr. Levin offered his opinions. Dr. Levin diagnosed Petitioner with non-traumatic right
hip avascular necrosis with corresponding changes in the right hip acetabulum consistent with
degenerative changes. Dr. Levin stated that there “does not appear to be any acute changes in
the MRI of the examinee’s hip that was obtained on July 16, 2012 to suggest that this underlying
pre-existing avascular necrosis, which became symptomatic on May 3, 2012, without any acute
component to it from the fall (sic).” Dr. Levin confirmed that further treatment was necessary
for this hip condition and indicated that a total right hip arthroplasty was required. Due to
Petitioner’s ongoing hip condition, Dr. Levin determined that he could not work at a heavy

physical demand level and that he was instead only able to return to work at a sedentary or light

physical demand position. (RX 3, Dep. Group Ex. 2)

13
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On June 12, 2013, Dr. Smith authored a work status note that indicated Petitioner should
remain off work. The doctor placed Petitioner on a 25-1b. lifting restriction and directed him to
avoid repetitive bending and twisting activities. (PX 6)

Consistent with Respondent’s policy, Petitioner then saw Dr. Pye the following day in
order to update the doctor on the progress of his treatment and to deliver the work status note that
Dr. Smith authored the previous day. (PX 2)

Though Respondent paid Petitioner temporary total disability benefits commencing the
day after his accidental injury of May 3, 2012, Petitioner testified that they stopped paying these
benefits in 2013. (Tr. 36, AX 1)

Arbitrator’s Exhibit 1 indicates that Respondent paid TTD benefits from “5/4/12 -
5/31/13.” (AX 1) Petitioner testified that he stopped receiving TTD benefits and was instructed
to apply for ordinary disability, which he did. (Tr. 36-37)

On July 8, 2013, Petitioner retummed to Dr. Slack. He provided the doctor with an update
regarding Dr. Smith’s continued treatment of his hip condition and advised him of Dr. Levin’s
recent Section 12 exam. Petitioner complained of lower back pain with stabbing sensations, and
he advised the doctor that his pain was exacerbated when entering and exiting his vehicle,
ambulating stairs, and after sitting or standing for any length of time. On physical examination,
Petitioner demonstrated a slow and deliberate gait pattern on ambulation and right-sided low
back pain upon toe and heel stand. A forward flexion test to 60 degrees and a right-sided
rotation test both caused Petitioner right-sided lower back pain, and a supine straight leg raise at

50 degrees caused Petitioner nght-sided lower back pain, buttocks pain, and posterior thigh pain.

14
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Dr. Slack determined that Petitioner should proceed with diagnostic facet blocks in order to
localize his pain response and to provide him with temporary relief of his pain; if the blocks
proved successful, Dr. Slack determined, Petitioner would be a candidate for a radiofrequency
lesioning procedure. The doctor provided another work status note that indicated Petitioner’s
ability to return to work with several restrictions, and recommended an additional FCE in order
to obtain further information regarding Petitioner’s physical abilities. (PX 4)

As required by Respondent, Petitioner thereafter returned to Dr. Pye’s office on July 11,
2013 for follow-up instructions. Petitioner advised the doctor that since being cut off by
Respondent on July 1, 2013, he was now being forced to use his own personal health insurance
to pay for his ongoing treatment. Dr. Pye instructed Petitioner to continue with his medications,
physical therapy, acupuncture, and massage, and kept him off work since Respondent was unable
to offer an accommodated position. (PX 2)

On July 22, 2013, Ellen O’Donnell, PT, noted that Petitioner woke up with some pain in
the right thoracic area for an unknown reason. (PX 3)

Dr. Pye referred Petitioner to yet another pain specialist, Dr. Emesto Padron, of Park
Ridge Pain Specialists, on July 25. 2013. Dr. Pye also prescribed a Medrol Dose Pak and
maintained Petitioner’s work restrictions. Petitioner continued to see Dr. Pye either directly or in
response to Respondent’s policy of seeing him after he saw other physicians to whom Dr. Pye
referred Petitioner. (PX 2)

Dr. Pye maintained Petitioner’s work restrictions throughout the months of August,

September, October, November, and December of 2013. (PX 2)

15
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Respondent requested that Petitioner present himself to Dr. Daniel Troy for a Section 12
examination. Dr. Troy performed this examination on January 16, 2014. He also reviewed the
medical records and diagnostic test results. The doctor found that Petitioner’s main complaints of
pain are to the hip area, which led to secondary low back complaints. Dr. Troy diagnosed
Petitioner with avascular necrosis of the right hip, which is not work-related. He thought that
Petitioner could entertain intervention to the right hip consistent with core reaming or possibly a
free fibular graft. He also thought that Petitioner could possibly pursue more aggressive
treatment such as a right total hip replacement. As for the lower back, Dr. Troy thought
Petitioner should continue with a home program of therapy or possibly facet injections and
medial branch blocks. Dr. Troy found that in May 2012, Petitioner reached MMI for his work
injury. (RX 4, Dep. Ex. 2)

Approximately two weeks after Dr. Troy’s examination, on January 31, 2014, Petitioner
underwent treatment for facet arthroplasty, low back pain syndrome, and spondylosis of the
lumbar spine. This treatment, which had been recommended by both Dr. Slack and Dr. Pye,
consisted of medial branch posterior rami blocks at the levels of L2-3, L3-4, L4-5 and L5-S1
under fluoroscopic guidance. Dr. Milorad Cupic administered the blocks. (PX 9)

Petitioner thereafter saw Dr. Smith for post-surgery follow up on February 14, 2014. (PX
6)

Petitioner returned to Dr. Cupic on February 19, 2014 for surgical intervention, On this
date, Dr. Cupic performed an ablation of the middle branch of the posterior rami at the levels of

L2-3, L3-4, L4-5 and L5-51 on the nght side under fluoroscopy. (PX 9)
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About a week after this second intervention to the lumbar spine, on February 27, 2014,
Petitioner returned to Dr. Slack’s office to report on the results of Dr. Cupic’s intervention. Dr.
Slack noted that Petitioner experienced some improvement with regard to his right leg pain and
lower back pain, though he did still suffer pain while rising from a seated position. Dr. Slack
provided the diagnosis of persistent low back derangement with painful lumbar facet spondylosis
due to symptomatic aggravation. The doctor issued another work status note, in which he again
indicated Petitioner could only return to work with restrictions that consisted of 25-Ibs. lifting,
avoidance of prolonged standing, sitting, or repetitive bending and twisting, and the allowance to
change positions as necessary. Petitioner saw Dr. Slack approximately once a month for the
remainder of the year. Dr. Slack continued to impose work restrictions on Petitioner. (PX 4)

Petitioner also continued treatment with Dr. David Smith. Both Dr. Slack and Dr. Smith
continued to make treatment recommendations for Petitioner. (PX 6, PX 4)

Petitioner testified that as of July 1, 2013, Respondent no longer authorized Petitioner to
treat with these doctors. At some point, Petitioner testified, he discovered that his health
insurance had lapsed in 2013, and that there was a mix-up about the payments he had sent. (Tr.
34-35) On cross-examination, Petitioner denied that his insurance was stopped with Respondent
because he was not paying the premiums. (Tr. 76)

On March 13, 2015, on a referral from Dr. Slack, hand surgeon Michael Jablon, M.D.,

examined Petitioner. (PX 4) With regard to the HPI and current complaints, Dr. Jablon wrote the

following:
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“He is a 59-year-old hoisting engineer who presents for evaluation of her (sic)
right hand, thumb and wrist injury. He noted that on May 4, 2012, he fell at
work when twisting out of a machine and his right thumb “popped out of place”
and he has had significant pain at the base of his thumb with disuse subsequently.

*¥** Intake information includes he is right hand dominant.” (PX 4)

Dr. Jablon then performed a physical examination and ordered x-rays of the right hand.
He noted that the x-rays demonstrated CMC trapeziometacarpal joint osteoarthritis with deep
formation at the base of the right metacarpal with small ossicle present. Dr, Jablon’s treatment
plan included ligament reconstruction and tendon interposition arthroplasty. The doctor also
administered a cortisone injection to Petitioner’s right thumb in order to address the
trapeziometacarpal pain that he suffered therein. (PX 4)

On March 30, 2015, Petitioner returned to Dr. Slack’s office for further treatment. He
complained of ongoing right lower back pain and diminished functioning. Dr. Slack determined
that an MRI of the lumbar spine would be necessary. (PX 4)

Petitioner returned to Dr. Jablon for follow-up treatment on April 24, 2015. Dr. Jablon
concluded that Petitioner was not yet ready for any sort of surgical intervention as he had
experienced some benefit from the previously administered Cortisone injection. The doctor
recommended the use of a push splint for heavy-duty activities, a trial application of Voltaren
gel, and further monitoring. Dr. Jablon instructed Petitioner to return for follow-up treatment in a

few months. (PX 4)
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Dr. Slack’s request for an MRI was honored on April 30, 2015. On that date, at
Southwest Hospital, MR images of Petitioner’s lumbar spine were taken. Dr. Gregory
Ostrowski’s findings included a rudimentary disc at S1-2, and subtle posterior bulging disc at
L4-5. His impression of the images is as follows: “Mild spondylitic changes, unchanged since 3-
1-04 exam. No acute appearing abnormalities to account for patient’s symptoms.” (PX 4)

Dr. Slack thereafter reviewed the results of the lumbar spine MRI on August 6, 2015.

The doctor provided the diagnosis of degenerative lumbar disc and facet disease with persistent
symptomatic aggravation. He instructed Petitioner to remain as active as possible via an exercise
program and ordered him to return to his office within eight weeks. (PX 4)

Petitioner testified that Dr. Slack referred him to Dr. Benjamin Domb for a second
opinion. Petitioner also testified that his lawyer mentioned a handful of surgeons, which
included Dr. Domb. Petitioner testified that of more than a few people thét had been
recommended, Dr. Domb “seemed to be the consensus of a really good doctor.” (Tr. 86)

Petitioner first presented to Dr. Domb on October 29, 2015. Dr. Domb wrote: “This is a
very pleasant 60-year-old male referred to our office by his attorney. Dr. Domb took a history in
which Petitioner stated he had a history of low back and right hip pain beginning in 2009
following a work-related injury with Respondent. Dr. Domb also wrote that Petitioner’s back
pain was more distracting than his hip pain and that he has gone through an extensive treatment
regimen for his back. His hip pain has persisted following the initial 2009 injury as well, and he
was diagnosed in 2012 with AVN by Dr. David Smith based on MRI results. Dr. Domb

conducted a physical examination of Petitioner’s right hip. He took x-rays of Petitioner, which
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revealed a Grade 1 femoral head consistent with AVN, as well as a large CAM morphology.
The doctor assessed Petitioner with ongping right hip pain in the setting of Stage I or Stage Ii
AVN on plain radiographs. “Unfortunately,” Dr. Domb wrote, Petitioner “has forgotten his
previous MRI” and “we would like to obtain these to confirm our suspicion of AVN.” Dr, Domb
then opined that it is with medical certainty that Petitioner’s current hip symptoms are directly
correlated with his 2009 work injury. (PX 10)

On November 5, 2015, Dr. Domb reviewed the MRI of the right hip that was taken on
September 5, 2012. Dr. Domb wrote that such MRI confirmed avascular necrosis of the femoral
head. He recommended that Petitioner undergo a minimally invasive total hip replacement. (PX
10)

Petitioner returned to see Dr. Domb on November 23, 2015. Dr. Domb recorded the

following HISTORY OF PRESENT ILLNESS:

“The patient states that back in 2009, he injured his back in a work-related
injury. He states then in 2012, he had another injury which involved his
back and his right hip. He states that he was getting out of a machine, he
was having recurrent back pain. He stepped on a wet step of the machine
and slipped. He states he had immediate onset of severe back pain which
he has had in the past; over the past years. When he has a moment like this
the pain is quite severe. He sees “stars.” He states the pain was so severe

that he twisted on the wet step, talling and landing on his right hip. He had
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to have someone help him to get up off the ground. He has never had any
prior right hip pain before this injury in 2012. On the pain now is anterior
groin and severe (sic), especially with walking, bending, any kind of activity.”

(PX 10)

After examining Petitioner, Dr. Domb offered the following IMPRESSION:

“Right hip avascular necrosis of the femoral head. The patient was asymptomatic prior to
his 2009 back injury. Symptoms began after the 2012 hip injury.”

Petitioner continued to follow-up with Dr. Benjamin Domb and Dr. Charles Slack
throughout October and November of 2015. Petitioner eventually determined that he would
proceed with the hip surgery recommended by Dr. Domb, and he thereafter underwent pre-op
testing with PCP John Elsen and at Little Company of Mary Hospital. (PX 5, PX 11) At his
follow-up appointment with Dr. Domb on February 23, 2016, Dr. Domb and Petitioner together
determined that the hip replacement surgery was the only satisfactory way to resolve Petitioner’s
hip condition. (PX 10)

In addition to his continued treatment with both Dr. Domb and Dr. Slack, Petitioner also
saw Dr. Mark Gonzalez, the doctor who had replaced Dr. Jablon as the main treating physician
for his hand and wrist problems after Dr. Jablon retired. Petitioner’s first treatment with Dr.
Gonzalez took place on March 1, 2016. Dr. Gonzalez agreed with Dr. Jablon’s recommendation
that Petitioner undergo ligament reconstruction and tendon interposition. (PX 4)

On March 14, 2016, Dr. Gonzalez provided a pre-op diagnosis of right thumb stage IV

21



18IWCC0543

carpometacarpal joint arthritis. The doctor then performed a ligament reconstruction, a tendon

Interposition, and a right thumb carpometacarpal joint with trapeziectomy. (PX 12) After his
surgery, Petitioner continued to see Dr. Gonzalez approximately each week for the remainder of
March and into April. On May 10, 2016, Dr. Gonzalez determined that Petitioner required
physical therapy treatment to improve the range of motion of his right hand. The doctor
instructed Petitioner to return in a few weeks for a re-evaluation. (PX 4)

Petitioner’s course of physical therapy at Athletico commenced on May 12, 2016 and
continued through August of 2016. Petitioner regularly saw Dr. Gonzalez for follow-up during
this course of treatment. (PX 13) On August 23, 2016, Dr. Gonzalez determined that Petitioner
continued to suffer weakness in his thumb and was now demonstrated tendinitis in digits 2
through 5 as well. Dr. Gonzalez directed Pctitioncr to undergo additional work conditioning and
occupational therapy. The doctor ordered Petitioner to return in 4 to 6 weeks for continued
treatment of his hand condition. (PX 4)

Following this interval treatment by Dr. Gonzalez, Petitioner returned to see Dr. Domb
for continued treatment of the hip condition.

On August 25, 2016, Dr. Domb renewed his recommendation for surgery. (PX 10)

On November 16, 2016, which was more than two weeks after he passed the final phase
of pre-op assessment at Little Co. of Mary Hospital, Petitioner underwent a MAKOplasty robotic
guidance right hip replacement at Munster Specialty Surgery Center. Dr. Domb performed this
surgery. (PX 14)

I'wo days after the surgical intervention, Petitioner returned to see Dr. Domb’s nurse
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practitioner and then continued to follow up approximately every week until he commenced
physical therapy at ATI on December 5, 2016. (PX 15) At visits of December 8, 2016 and
January 18, 2017, progress was mapped. (PX 10) Physical therapy continued throughout
December and into January of 2017. (PX 15)

Petitioner returned to see Dr. Slack on January 9, 2017, and advised the doctor of his
right hip replacement procedure. Petitioner noted that during rehab for this procedure, he had a
flare-up of right-sided lower back pain especially with sitting for any length of time or even lying
down. On physical examination, Petitioner demonstrated a slow, deliberate gait on ambulation
and exhibited pain in the right buttock and lower back with forward flexion. The doctor
determined that Petitioner’s pain flare-up in his right lower back, buttocks, and posterior thigh
related to an irritation of his lumbar spondylosis subsequent to his altered gait pattern that
resulted from the hip surgery. Dr. Slack recommended that Petitioner see an anesthesia pain
specialist for facet injections and also for radiofrequency lesioning, if possible. After prescribing
a Medrol Dosepak, Neurontin, and home exercises, Dr. Slack released Petitioner to return to
work with restrictions that consisted of a 25-Ibs. lifting, no repetitive bending, twisting or lifting,
and that he must be able to change positions every 30 minutes to avoid prolonged
sitting/standing. (PX 4)

Petitioner continued to follow up with Dr. Domb. (PX 10)

On Januvary 16, 2017, Dr. Joseph Rabi saw Petitioner and administered a steroid intra-

articular injection to his sacroiliac joint. (PX 16)

On January 17, 2017, Petitioner saw Dr. Gonzalez in follow up for the right hand/wrist
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surgery. Petitioner reported that his right hand is doing well and that his grip strength has been
improving. He also reported to the doctor that since his last visit, he underwent a total hip
arthroplasty on the right side and received an epidural injection in the lumbar spine, Petitioner,
61 years old at that time, then reported that his knee has actually been bothering him on the right
side and mentioned an old injury sustained during a fight in 1990 that has been acting up more
recently. He also mentioned to Dr. Gonzalez that his knee has also been bothering him more
since the total hip replacement. Dr. Gonzalez ordered x-rays of the right knee. Such images
revealed moderate degenerative joint disease. Dr. Gonzalez recommended physical therapy for
the right knee and advised Petitioner to exercise caution when performing any kind of kneeling
or twisting motion with the affected knee. (PX 4)

Petitioner thereafter followed up with Dr. Domb and continued with physical therapy at
his direction. Upon returning to Dr. Domb on February 23, 2017, Petitioner complained of
ongoing right hip and lower back pain, as well as increasingly problematic pain in his right knee.
The doctor recommended an MRI of the knee to rule out a meniscus tear and ordered Petitioner
to return in three months for new x-rays and review of the MRI results. (PX 10)

Petitioner then saw Dr. Rabi on March 6, 2017, On this date, Dr. Rabi performed a
steroid intra-articular injection - facet to treat Petitioner’s lumbar facet arthopathy. Dr. Rabi
thereafter advised Petitioner to call to report the level of pain relief and to schedule “RF ablation
R Siand R L5, S1.” (PX 16)

Petitioner followed up with Dr. Domb in March of 2017 and with Dr. Rabi in April of
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Each of the doctors who treated Petitioner subsequent to his May 3, 2012 injury
continued to advise that he could return to work with only light-duty restrictions.

Petitioner testified that he is currently under the care of Dr. Slack and Dr. Domb.
Petitioner testified that he has upcoming appointments with both physicians. Petitioner reviewed
PX 17, which is a compendium of the outstanding medical bills that total $278,247.94.
Petitioner agreed with Petitioner’s Counsel that he has had co-pays, or deductibles, that total
$752.40. He also agreed with Petitioner’s Counsel that $5,190.90 in medical bills have been
paid by Blue Cross/Blue Shield. Petitioner testified that as far as he knows, such bills remain
unpaid. (Tr. 74-76)

On cross-examination, Petitioner testified that he is doing home exercises for his hip and
back. He does not currently participate in any formal physical therapy regimen for his hip, but is
to follow up with Dr. Domb in three months. Petitioner testified that he is actively treating for
his back, and is to see Dr. Slack after his last visit with Dr. Rabi.

On September 8, 2015, Jay Lawrence Levin, M.D., testified, via deposition, on behalf of
Respondent.

On October 6, 2015, Daniel A. Troy, M.D., testified, via deposition, on behalf of
Respondent.

On December 2, 2015, Charles M. Slack, M.D., testified, via deposition, on behalf of
Petitioner.

On July 18, 2016, Benjamin G. Domb, M.D., testified, via deposition, on behalf of

Petitioner.

25



i8IWCC0543

CONCLUSIONS OF LAW

In support of his decision with regard to issue (F) “Is Petitioner’s current condition
of ill-being causally related to the injury?,” the Arbitrator finds as follows:

Respondent stipulated to the issue of accident, but disputes the issue of causation. (AX 1,
Section 2)

Accordingly, the Arbitrator addresses the issue of whether Petitioner’s current conditions
of ill-being of his right hip, low back, right hand/wrist, and right knee are causally related to the

May 3, 2012 accident.

Physicians’ Testimony:

Dr. Jay Levin testified on September 8, 2015. He is an orthopedic surgeon who has done
a fellowship in spine surgery. His curriculum vitae indicates that he is board-certified in
independent medical examining through August 2017 and in orthopedic surgery through March
2018. (RX 3, pp. 1-2, Dep Ex. 1)

Dr. Levin performed a Section 12 examination of Petitioner’s right hip on April 17, 2013.
After taking a history from, and conducting an examination of, Petitioner, after reviewing
medical records and imaging studies, Dr. Levin diagnosed him with non-traumatic right hip
avascular necrosis with corresponding changes in the right hip acetabulum consistent with
degenerative arthritis. (RX 3, pp. 6-8, Dep. Ex. 2) Dr. Levin testified that Petitioner’s changes in
his right hip, as reported and stated in his reports, predated the May 3, 2012 occurrence, and in

fact, the activity Petitioner described to him, is consistent with him having symptoms from the
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underlying avascular necrosis (“AVN”) of the right hip. (RX 3, pp. 10-11)

Dr. Levin testified that he did not feel that the activities Petitioner performed on May 3,
2012 caused or aggravated his current symptoms of ill-being of the right hip. (RX 3, p. 12) Dr.
Levin testified that as a differential diagnosis, Petitioner’s right leg could have given out on May
3, 2012 because of avascular necrosis in the right hip; imaging tests taken after the fall indicate a
FICAT Grade 3 degree of AVN. (RX 3, pp. 13-14) Dr. Levin testified that it was inferred that his
complaints were in different areas. (RX 3, p. 14) Dr. Levin testified that “any activity, if in fact
there is a forced application which created pain and a lack of strength, could result in a hip
giving out with the anatomical findings that are present in this man’s hip from avascular
necrosis.” Such giving out could have occurred at home. (RX 3, pp. 14-15)

Dr. Levin further testified that, when considering the pain experienced thereafter and the
July 16, 2012 MRI of the right hip, the act of stepping down 2 feet would not aggravate
Petitioner’s avascular necrosis. (RX 3, pp. 15-16) When asked if the right hip treatment
Petitioner received following the May 3, 2012 accident was medically necessary and related, Dr.
Levin testified that the issue Petitioner is having with his right hip is not related to the May 3,
2012 occurrence.

On cross-examination, Dr. Levin testified that for the sake of thoroughness, he included a
reference to Petitioner’s Application for Adjustment of Claim. (RX 3, p. 20) Dr. Levin testified
that he did not include references to some of Dr. Pye’s records because he did not have such
records. (RX 3, p. 21) Dr. Levin testified that in his May 10, 2013 report, he referred to all the

records that were supplied to him by the employer. (RX 3, p. 46) Dr. Levin agreed with
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Petitioner’s Counsel that AVN occurs when the blood supply to the femoral head is
compromised and can sometimes be congenitally, or sometimes genetically caused, or maybe
due to some other etiology. Uses of steroids or some types of medication can bring about AVN,
Exposurc of the hip to radiation can result in AVN. A fracture or dislocation of the hip in whicl
there is an interruption of the blood supply can cause AVN.

Dr. Levin testified that any trauma to the hip could probably result in AVN, although a
fracture, a fracture dislocation, or a pure disfocation would be the most likely types of trauma to
cause it. (RX 3, pp. 23-25) Dr. Levin opined that AVN was present prior to the May 3, 2012
injury. He also opined that the natural history of the process of AVN is that most of the time it
progresses from grade 0 to grade 4. (RX 3, pp. 27-28, 40)

Dr. Levin testified that, from his interpretation and the radiologist’s interpretation, the
July 16, 2012 MRI of the right hip does not show edematous changes. Also, the doctor opined
that the September 5, 2012 CT scan of the right hip does not show anything that would be
consistent with an event of traumatic etiology. (RX 3, pp. 28-29) Dr. Levin testified that there is
no evidence Petitioner sustained a fracture from the May 3, 2012 fall. He also testified that if
one believes that there is a temporal relationship regarding the interruption of blood supply, one
would see that on the MRI probably 10 days later. (RX 3, pp. 30-31) Dr. Levin believed the
radiologist’s finding regarding the right femoral head is that it is comparable to osteonecrosis
without an acute component at that time. Dr. Levin’s interpretation of the July 16, 2012 MRI of
the right hip is that there is absent neuroedema, which suggests this is a non-acute process. (RX

3, pp- 31-32) When asked if edema must be present. Dr. Levin testified “Nothing in the world is
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amust.” (RX 3, p. 32) Dr. Levin did not expect to see edema because Petitioner has AVN of the
right hip. (RX 3, pp. 32-33)

Dr. Levin’s interpretation of the MRI is that Petitioner has a FICAT Grade 3 AVN of the
hip, and had a painful hip because of that. (RX 3, p. 33)

Dr. Levin also agreed that Dr. Shana Landau identified a tear of the superior anterior
labrum of the right hip on the September 5, 2012 MRI. When asked if the tear, as evidenced by
the study, could be a result of the fall, Dr. Levin answered: “Anything is possible. I defer to his
treating physician, Dr. David Smith, September 28, 2012 visit for that comment.” (RX 3, pp. 37-
39)

On cross-examination, Dr. Levin testified that after examining Petitioner on April 17"
and after later reviewing the records, he concluded that Petitioner needed some treatment for his
left hip. (RX 3, p. 39)

Dr. Levin then testified:;

Q: Okay. So, when he fell on his right side, simply put, could that have been a factor in
worsening his symptoms as he complained to Dr. Pye commencing on May 3™ going forward?

A: Here is my answer on that. Anything is possible. I think it does not appear to be the
factor for the reasons stated in my report including the assessments done thereafter. But
anything in this world is possible. It could be a factor. I don’t think it is the factor or a
significant factor.

Q: Well, I agree with you, it’s not a significant factor. But my question, Doctor, is this.
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Could that blow to the right side of his body, which he talked about and your nurse documented,
could that be a factor, small A, could it be a piece, could it be some factor that led him to
complain and develop the symptoms as he reperted to Dr. Pye, yes or no?

A: Ineed the definition of the word “A.”

Q: A, small A, a piece, like a straw on the camel’s back.

A: Anything is possible. (RX 3, p. 41)

Dr. Levin then stated that “generically if the standard we're using is anything in this
world is possible, I’ll never state that anything in this world is not possible. But I don’t think it is
medically reasonable for reasons in my report and my testimony.” (RX 3, p. 42) Dr. Levin
opined that Petitioner would havc experienced a natural progression of AVN based on the MRIs
and based on the fact that Petitioner already had another hip problem in the past without any
history of necessarily an acute trauma. (RX 3, pp. 42-43) The fact that Petitioner had a left hip
replacement in the past is, in and of itself, not the major factor. (RX 3, p. 43)

Dr. Levin testified that he was not made aware that Petitioner had suffered an injury on
October 16, 2009, and was not made aware that he had been worked up for right hip complaints
during the course of that treatment. (RX 3, p. 44)

Dr. Levin testified that Petitioner presented to him for an examination of his right hip.
He did not examine Petitioner for his back. (RX 3, p. 39)

Dr. Daniel Troy testified on October 6, 2015. He testified that his curriculum vitae is

current and accurate. Such c.v. indicates that Dr. Troy is an orthopedic surgeon who has done
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fellowships in spine surgery and sports medicine, and that he passed Part I of the board-
certification exam on July 14, 2000, and Part II of the board-certification exam on July 21, 2003.
(RX 4, p. 4, Dep. Ex. 1)

Dr. Troy performed a Section 12 examination of Petitioner on January 16, 2014. He saw
Petitioner with regard to a May 3, 2012 injury and an October 16, 2009 injury. Dr. Troy testified
that the purpose of meeting with Petitioner was to evaluate him for his right hip and low back.
(RX 4, pp. 5-7) He testified that he has already given opinions with respect to causation and
whether the accidental injuries of May 3, 2012 and October 16, 2009 were related to his work
activities and he opined that they were not. Dr. Troy also reviewed medical records reflecting
the extensive amount of treatment Petitioner received. (RX 4, p. 7) Dr. Troy concluded that
since Petitioner has a significant pre-existing history of avascular necrosis of the bilateral hips,
Petitioner’s low back symptoms were generated secondary to his hip problems. Petitioner had a
left total hip arthroplasty in the past secondary to AVN, and with regard to the 2012 injury,
Petitioner reported that his right leg gave out. (RX 4, pp. 7-8) Dr. Troy testified that with AVN,
one can generate a possible antalgic gait that can lead to right gluteal symptoms, essentially the
buttock area, that can cause one to have back symptoms secondary to an antalgic gait. (RX 4, p.
8)

Dr. Troy testified that it is common to see left and right hip avascular necrosis because
when the cause has been idiopathic due to alcohol use, steroid use, or other causes, it is very
common for it to affect both joints. (RX 4, pp. 9-10)

Dr. Troy testified that repetitive bending, and falling from a three-foot high space could
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cause back pain. With regard to a fall, he opined that just the force of striking the ground across
the lumbar spine could cause pain. The twisting of the fall could cause pain. (RX 4, p. 10) He
testified that Petitioner stated to him that he landed on his right side and injured his wrist and
back at the time. (RX 4, p. 12)

On cross-examination, Dr. Troy testified that he is board-certified in spinal surgery,
general orthopedics, and sports medicine. (RX 4. 12-13) Dr. Troy was unable to cite to a specific
peer review study that indicates the etiology of AVN. (RX 4, pp. 20-21) Dr. Troy further testified
that avascular necrosis is initially treated with anti-inflammatory medication to address the pain.
To treat the AVN itself, different proposals include core reaming to induce blood supply to the
femoral head. This procedure can be augmented with bone marrow aspirate. Another procedure,
as pioneered by Duke University, consists of free vascularized fibular grafting. The ultimate
treatrnent for AVN would be conversion to a total hip replacement. (RX 4, pp. 22-23)

Dr. Troy testified that he charges $1,225.00 for an IME, and $1,000.00/hour for a
deposition. (RX 4, p. 29)

Dr. Troy testified that he dated Petitioner’s long-standing history of bilateral hip AVN
back to the June 10, 2010 MRI of the pelvis. Dr, Troy did not have the MRI films from that
date, only the report. Dr. Troy felt that the MRI presence of AVN means that he has got at least a
FICAT IL. (RX 4, pp. 29-32)

Dr. Troy testified that, per year, he performs between approximately 80 and 100 spine
surgeries, between 75 and 100 shoulder surgeries, between 25 and 50 hand surgeries, and treats

between 50 and 100 AVN patients. He works 50 weeks a year. (RX 4, pp. 33-34)
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Dr. Troy testified that the doctor’s determination in the first MRI report is that
Petitioner’s AVN is at a Grade [. (RX 4, pp. 34-35)

Dr. Troy agreed with Petitioner’s Counsel that based upon the report of the patient
(Petitioner) on the first day of the injury, the treating doctor felt that it was appropriate to
investigate the right hip and ordered x-rays of the hip. (RX 4, pp. 36-37) Dr. Troy did not review
the x-rays of the right hip, lumbosacral spine, and right elbow from that date as they were not
available to him. Dr. Troy did not review the CT films of the CT scan done on September 5,
2012. (RX 4, p. 45)

Dr. Troy felt that the treatment Petitioner received from Dr. Pye and Dr. Slack was
appropriate for the complaints and condition as discovered by the diagnostic studies. (RX 4, pp.
38-39)

Dr. Troy testified that it was on August 13, 2012, that Dr. Pye directed Petitioner to Dr.
Smith specifically for the right hip. (RX 4, p. 39)

Dr. Troy testified that a blow directly to the right hip could be a factor in creating
symptoms or causing further anatomical damage, including a soft tissue contusion, and that
theoretically, it could cause an acceleration of the avascular necrosis. However, Dr. Troy’s
position was that Petitioner’s AVN of the right hip was pre-existing and that there is no direct
cause of his AVN from the May 3, 2012 injury. (RX 4, pp. 41-42) Aseptic necrosis is exactly the
same condition as avascular necrosis. (RX 4, p. 43)

Dr. Troy testified that subsequent to the 2012 injury, the vast majority of Petitioner’s

complaints, 90+%, were related to his low back. (RX 4, pp. 44-45) With regard to the labral tear
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identified the September 5, 2012 MRI of the right hip, Dr. Troy testified that it could be present
secondary to the paralabral cyst and was “highly probably” not the result of a direct blow. If
Petitioner fell off the truck, landed on his right leg and then twisted and fell onto his right side,
that sequence of events would possibly be a compctent source of the labral tear. (RX 4, pp. 46-
47)

Dr. Troy testified that, prior to the morning of the deposition, he did not have the
opportunity to review any treating records subsequent to August 29, 2013. (RX 4, p. 48)

Dr. Troy and Petitioner’s Counsel agreed that Petitioner had AVN prior to May 2012,
(RX 4,p. 48)

Dr. Troy agreed that he wrote the following in his report: “The complaints of pain to the
right hip are being generated from non-worker's compensation-related avascular necrosis of his
hip.” The doctor denied that such statement implies that he understands the workers’
compensation elements in law. (RX 4, p. 49) Dr. Troy testified that, although he did not review
the films of either the 2009 MRI or 2012 MRI, he disagrees with the radiologist’s conclusion of a
new finding of AVN because there is documentation in the 2009 report of a presence of Grade [
AVN. (RX 4, pp. 51-52)

Dr. Troy then testified to the following:

Q: Okay. So you're saying that there was absolutely no relationship, I mean, zero,
between that fall on the right side, the complaints of ill-being, and the continuum of AVN after

May 3" 0t 2012? Zero involvement.

34



181IWCC0543

A:  He had documentation of AVN prior to the fall. He fell. He continued to
demonstrate no further change in AVN. There’s no further femoral head collapse. He reported
that when he was getting down from the truck, that his leg buckled and it gave out, therefore

leading to the fall. Therefore, my previous opinion stands. (RX 4, pp. 52-53)

Dr. Troy testified that 25-30% of individuals who have AVN of one hip have it in the
other hip. (RX 4, p. 54)

The doctor also testified that the activities of bending forward, twisting the pull leveler,
and experiencing pain in the lower back would be a low probability for causing AVN of the hip.
(RX 4, p. 55) The doctor also testified that when Petitioner presented to him, Petitioner went
through the sequence of events and recalled exactly how he hurt himself, (RX 4, p. 56)

Dr. Troy testified that there is no evidence in his file of the contemporaneous notes that
he took at the time he examined Petitioner and that such notes have been incorporated into his
IME report. (RX 4, p. 58)

On redirect examination, Dr. Troy testified that when he states his opinion is based on
medical certainty, such opinion includes the reading he does to keep up-to-date in orthopedics as
well as his re-certification in orthopedic surgery and completion of an extensive review course.
(RX 4, p. 59) The doctor further testified that it’s not uncommon to see AVN in one hip afier
there was a previous finding of AVN in the other hip. (RX 4, p. 60) Dr. Troy testified that in the
2010 MRI of the right hip, Petitioner demonstrated FICAT Stage [I of AVN, and that in the

second MRI, he again demonstrated FICAT Stage II. (RX 4, p. 61) The doctor also testified that
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AVN could causc pain, which could possibly causc the leg to give out. (RX 4, p. 61)

On recross examination, Dr. Troy testified that the FICAT stages have been broken down
into sub-stages. (RX 4, pp. 62-63)

Dr. Charles Slack testified on December 2, 2015. He testified that his curriculum vitae is
up to date and current. The doctor is an orthopedic surgeon who also did a spine fellowship. He
limits his practice to patients with spinal conditions. His c.v. indicates that in September 1979,
he was certified by the American Board of Orthopaedic Surgery. (PX 18, pp. 4-5, Dep. Ex. 1)

Dr. Slack testified that he first saw Petitioner in March of 2010 upon a referral from Dr.
Pye. Petitioner related to him facts surrounding an episode or accident on October 16, 2009. Dr.
Slack examined Petitioner. Petitioner failed to bring him a CD of the MRI. He took Petitioner
off work. As Petitioner had a favorable response to a diagnostic facet block, Dr. Slack, on June
7, 2010, recommended radiofrequency lesioning of the facet joints in his back. Respondent did
not approve this procedure. Petitioner returned to Dr. Slack on July 15, 2010. Dr. Slack kept
Petitioner off work. (PX 18, pp. 6-10)

Dr. Slack testified that Petitioner apparently went back to work and subsequently had an
incident in May of 2012, for which Petitioner came to see lim. Petitioner returned to see Dr.
Slack on August 22, 2012. (PX 18, p. 10) Dr. Slack testified that as of July 2010 he was still
waiting for approval for this procedure, and so Petitioner was still off work. (PX 18, p. 11) So,
Petitioner came to see him approximately 2 years after a second industrial injury. Petitioner

advised him that he was having symptoms 1n lus hip, for which he was seeing Dr. Smith. (PX

18, p. 12)
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When he saw Petitioner on November 8, 2012, Dr. Slack reviewed Petitioner’s MRI and

determined that Petitioner was capable of returning to modified-duty work. (PX 18, p. 12)
Petitioner continued to treat with Dr. Slack. Petitioner mentioned that he had continuing
hip issues, for which he was seeing Dr. Smith. (PX 18, p. 12)

In February 2014, Petitioner returned to Dr. Slack and reported that he had undergone the
diagnostic facet block and radiofrequency ablation. Petitioner had noticed some improvement in
his right leg and lower back. Dr. Slack was hopeful that his improvement would continue. (PX
18, pp. 16-17) Dr. Slack saw Petitioner on April 10, 2014, at which time he was not working but
still under modified-duty restrictions. Dr. Slack also saw Petitioner on May 22, 2014, then on
December 8, 2014. Dr. Slack was still recommending treatment for his back. (PX 18, pp. 17-19)

Dr. Slack testified that he has an opinion within a reasonable degree of medical and
surgical certainty that both of the events were aggravating factors to his underlying condition.
(PX 18, pp. 21-22)

Dr. Slack testified that when he saw Petitioner on March 30, 2015, he mentioned that he
had seen Dr. Mike Jablon. Dr. Slack referred Petitioner to Dr. Jablon sometime in March to
discuss a problem with his hand. (PX 18, p. 24)

Dr. Slack reviewed a lumbar MRI of April 30, 2015, and based on that and a discussion
with Petitioner, recommended that he stay active in his exercise program and continue with the
work restrictions the doctor had imposed. He has recommended another facet lesioning
procedure. Dr. Slack has not declared Petitioner to be at MMI. (PX 18, pp. 25-26)

On cross-examination, Dr. Slack testified that he saw Petitioner for both of the alleged
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accidents; the first was in 2010 and the second was in 2012. He further testified that he believes

i1

Petitioner did have the facet lesioning, or ablation, sometime after the first incident, but pain
relief from such procedure lasts 9 months to a year before the nerves begin to regenerate and the
pain recurs. (PX 18, pp. 28-30) Dr. Slack testified that he did not have the opportunity to review
medical records from any other doctor for the period of July 135, 2010 through August 22, 2012,
(PX 18, p. 30) The doctor testified that Petitioner did have the diagnostic facet blocks and facet
lesioning in February 2014, from which he received some improvement in his low back and leg
pain. (PX 18, p. 34) Dr. Slack noted that the MRI scan indicated that he has a combination of
degenerative disc bulging at L4-5 in addition to the facet arthritic change. (PX 18, pp. 35-36)
The concern was that there may be a component of pain also coming from the degenerative disc.
(PX 18, p. 36)

Dr. Slack testified that it is usually not the case that the right lower back pain, about
which Petitioner complains, is actually coming from the hip. When there is a problem with the
hip joint, pain can be just in the groin or in the groin and just the front of the thigh, but not below
the knee and not in the back. (PX 18, pp. 38-39) When Petitioner came to see him in 2010, he
had similar complaints of right low back pain going into the thigh. Dr. Slack testified that a blow
to the femoral head could cause pain in the right hip if the hip is already compromised and not
normal. Dr. Slack testified that he did not document that Petitioner fell on his right hip. Prior to
seeing Petitioner on August 22, 2012, Dr. Slack did not have an opportunity to review any of the
documents relating to the May 2012 injury. Petitioner reported to him that his back was giving

him problems and he fell. Petitioner has scheduled an appointment with Dr. Slack, but the
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doctor does not recall the date of such appointment. (PX 18, pp. 39-41)

Dr. Benjamin Domb testified on July 18, 2016. Dr. Domb testified that hip surgery is the
focus of his practice. He does arthroscopy of the shoulder, hip, and knee, but the majority of his
work, his teaching, and his publishing has been in hip surgery. That is reflected in his c.v. (PX
19,p. 11)

Dr. Domb first saw Petitioner on October 29, 2015. Petitioner provided Dr. Domb with a
history of the alleged injury that occurred at work. The history Petitioner provided to him was
that of a 2009 trauma to his low back for which he complained of right-sided pain. Petitioner
also related to him a second occurrence that happened in May of 2012. (PX 19, pp. 5-6)

At his November 23, 2015 visit to Dr. Domb, Petitioner told him that he had an injury in
2009 and then another injury involving his back and right hip in 2012 when he was getting out of
a machine and was having recurrent back pain, stepped on a wet step of the machine and slipped.
At that time, Petitioner noted immediate onset of severe back pain as he had in the past. Dr.
Domb further testified that Petitioner stated that such pain was so severe that when he twisted on
the left step, he fell and landed on his right hip. He had to have someone help him off the
ground. He complained of pain in the anterior groin, which was severe, especially with walking,
bending, and activity. (PX 19, p. 7)

At that point in the deposition, Petitioner’s Counsel moved to editorially amend Dr.
Domb’s statement as he stated that the evidence to be presented, which has been discussed in

prior depositions, is that Petitioner fell approximately 3-4 feet off the machine and landed on his
right side and hip. (PX 19, p. 7)
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Dr. Domb testified that he examined Petitioner, reviewed some MRIs, and formed an
opinion as to Petitioner’s condition: right hip avascular necrosis (“AVN") of the femoral head.
Dr. Domb testified that AVN is not thought to be part of normal aging, and can certainly be
caused by trauma. It can also occur in the context of rheumatolgic diseases such as lupus. (PX
19, p. 8)

Dr. Domb agreed with the proposition that approximately 25% of people who have AVN
in one hip will have AVN in the other hip. (PX 19, p. 9)

Dr. Domb testified that after he saw Petitioner and worked him up, he recommended that
he undergo a hip replacement, specifically, an anterior approach robotic hip replacement of the
acetabulum and femoral head using a Mako robot. Dr. Domb hopes that the majority of such hip
replacements will last more than 15 to 20 years. (PX 19, pp. 9-10)

Dr. Domb responded “Yes” to the following question:

“Do you have an opinion within a reasonable degree of surgical certainty,

that given the fact that avascular necrosis may have predated his 2012

accident, but there was never a recommendation for any surgical treat-

ment or aggressive treatment, could or might his fall, where he landed

directly on the right hip and on the right side, could that have aggravated

and accelerated any preexisting component that we’ve now called avas-

cular necrosis?” (PX 19, p. 13)

Dr. Domb further testified that it appears that Petitioner may have had AVN, probably

Stage I, prior to the imjury but did not have symptoms that warranted a hip replacement betore
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the injury. So, a direct blow to the hip would be expected to cause microfractures within the
compromised bone, and, potentially lead to a collapse of the femoral head, any or all of which
would increase pain to the extent of needing a hip replacement. (PX 19, pp. 13-14)

Dr. Domb testified that it would be fine for Petitioner to participate in a sedentary or
light-duty situation. (PX 19, p. 15)

On cross-examination, Dr. Domb testified that there was the possibility of microfractures
in his femoral head, but that one would not see microfractures on film, but would see edema,
which is swelling in the bone around the microfractures. Dr. Domb testified that he viewed the
actual MRI film that was taken on September 5, 2012. (PX 19, p. 16)

Dr. Domb testified that when he first saw Petitioner, he was told by Petitioner that his
pain began in 2009, and that there was no mention of the 2012 incident on that date. He testified
that Petitioner told him that he was diagnosed with AVN in 2012. Petitioner told him that he
drank alcohol occasionally. Dr. Domb testified that there is a correlation between excessive
alcohol intake and AVN. Dr. Domb testified that he did not note that Petitioner had long-term
use of steroids. Dr. Domb agreed with Respondent’s Counsel that it was not until he saw
Petitioner in November of 2015 that he actually mentioned the 2012 fall. (PX 19, pp. 17-18)

Dr. Domb testified that his records indicate that he had direct trauma to this hip, but did
not say how far he fell or what type of surface he fell on, other than “the ground.” (PX 19, p. 19)

He testified that he may have reviewed prior records when he first saw Petitioner, but he

does not recall. Dr. Domb did not review the MRI of 2010. He testified that all treatment

decisions in a 60-year-old with AVN are based on symptomatology, not on MRI appearance. Dr.
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Domb further testified that, essentially, it would not be relevant to see the MRI appearance at
different time intervals in deciding his treatment. (PX 19, p. 8)

Dr. Domb testified, hypothetically, that pain from AVN could cause Petitioner to fall.
(PX 19, pp. 21-22)

The doctor testified that he could not tell from the 2012 MRI whether the AVN was old
or new. (PX 19, p. 22)

He further testified that when he saw Petitioner, his right femoral head was at Stage II
AVN, and that a recommendation for a total joint replacement in a 60-year-old is based upon the
patient’s symptomatology. Dr. Domb would rarely try core decompression surgery on a 60-year-
old patient. Petitioner received an intraarticular cortisone injection as well as medical treatment
with Diclofenac, Norco and supplements.

On redirect examination, Dr. Domb testified that the work status note dated October 29,
20135, the date of his initial intervention with Petitioner, indicates that the date of injury (“DOI”)
was “5-3-12.” Dr. Domb agreed that although there may have been an omission of a discussion
of the May 3, 2012 injury in the chart note of October 29, 2015, he did indicate an insult date of
May 2012 in the work status note. (PX 19, p. 25)

On recross examination, Dr. Domb testified that his assistant types up the work status

note at the time of the patient’s visit. (PX 19, p. 26)



Case Law: 18IWCC0543

In Sisbro. Inc. vs. Indus. Comm’n, 207 I11.2d 193, 797 N.E.2d 665 (2003), the Supreme

Court was faced with the issue of determining whether or not claimant’s prior ankle condition
was aggravated and accelerated by an accidental injury to that member.

Claimant was a delivery truck driver, who, in the course of his employment, twisted his
right ankle when he stepped down out of the truck and into a pothole. Claimant testified that at
the time of the incident, he felt pain in the ankle and it swelled slightly. Within a few days, the
swelling and pain resolved. Eleven days after the injury, he visited his podiatrist for preventative
foot care in relation to his diabetes. Claimant reported the pothole incident to the podiatrist.
Claimant had no pain or swelling in the right ankle at the time of this visit. However, over the
next few weeks, claimant’s ankle began to swell repeatedly, and the swelling would not resolve.
Approximately one month after the pothole incident, claimant was diagnosed with Charcot
osteoarthropathy, and ordered to stay off the foot. Medical evidence was presented that indicated
that when claimant twisted his ankle in the course of his employment, it caused the onset of
Charcot osteoarthropathy, which is a condition peculiar to those with diabetes. Claimant
suffered from diabetes.

The Commission found that the injury did, in fact, aggravate the pre-existing condition
and that claimant was entitled to benefits pursuant to the Act.

Thereafter, the Circuit Court of Adams County confirmed the Commission’s decision and

an appeal was taken to the Appellate Court.

In a decision published by the Appellate Court under 327 Il App.3d 868, 262 IIl. Dec.
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46, 764 N.E.2d 1163, the Appellate Court, in a split decision, reversed the judgment of the
Circuit Court, and found that claimant’s condition was not compensable because his health had
so deteriorated that any normal, daily activity could have caused the injury or because the
activity in which he engaged presented risks no greater than those to which the general public is
exposed. 327 Ill.App.3d 868.

The majority further held that the Arbitrator found that claimant’s accident of March 19,
1998 caused the Charcot, but did not consider whether claimant nonetheless should be barred
from compensation in light of uncontradicted testimony that normal daily activities were
sufficient to cause Charcot in claimant. Moreover, they held that the Commission, in reviewing
the findings of the Arbitrator, did not consider either of the two exceptions to the rule permitting
compensation for work-related aggravation of a pre-existing condition. Because they determined
that this case fell into one of those exceptions, the majority held that the Commission’s award of
compensation was against the manifest weight of the evidence. Thereafter, the Supreme Court
granted the Petition for Leave to Appeal.

In analyzing the Appellate Court’s decision as well as the facts of the entire case, the
Supreme Court stated “to obtain compensation under the Act, a claimant bears the burden of
showing by a preponderance of the evidence, that he suffered a disabling injury which arose out

of and in the course of his employment.” Baggett vs. Indus. Comm’n, 201 1ll.2d 187, 775

N.E.2d 908 (2002).
“In the course of” employment refers to the time, place and circumstances surrounding

the tnjury. That is to say, tor an injury to be compensable, it generally must occur within the

44



18IWCC0543

time and space boundaries of employment. 1 A, Larsen, Workers’ Compensation Law, Section
12.01 (2002). It is not enough however to simply show that an injury occurred during working
hours or at the place of employment, the injury must also arise out of the employment. Parro vs.

Indus. Comm’n, 167 I11.2d 385, 657 N.E.2d 882 (1995).

The Court stated that the “arising out of” employment component is primarily concerned
with causal connection. To satisfy this requirement it must be shown that the injury had its
origin in some risk connected with or incidental to the employment so as to create a causal
connection between the employment and the accidental injury. Caterpillar Tractor Co. vs. Indus.
Comm’n, 129 [11.2d 52, 541 N.E.2d 665 (1989).

The Court disagreed with Sisbro’s contention that even when a work-related accidental
injury is shown to be an acrual causal factor in bringing about an employee’s disabling
condition, recovery should be denied if normal daily activity could have brought on claimant’s
disabling condition.

The Court concluded:

“In the present case, the Commission found that claimant’s March 26, 1998, work-
related accidental injury was causally related to the claimant’s Charcot. Based
on our review of the record, we find that it may be legitimately inferred from the
evidence before the Commission that occupational activity was, in fact, a causative
factor in hastening claimant’s contraction of Charcot. Accordingly, we reverse the

judgment of the appellate court and affirm the decision of the circuit court.”
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“When an employee with a pre-existing condition is injured in the course of his
employment, serious questions are raised about the genesis of the injury and
the resulting disability. The Commission must decide whether there was an
accidental injury which arose out of the employment, whether the accidental
injury aggravated or accelerated the pre-existing condition or whether the pre-
existing condition alone was the cause of the injury. Generally, these will be
factual questions to be resolved by the Commission. However, the Commis-
sion’s decision must be supported by the record and not based on mere specu-
lation or conjecture. If there is an adequate basis for finding that an occupa-
tional activity aggravated or accelerated a pre-existing condition, and, thereby,
caused the disability, the Commission’s award of compensation must be con-

firmed.” Sisbro (supra)

In the case at bar, the Arbitrator finds that as a result of Petitioner’s fall from the Vactor
machine on May 3, 2012, he aggravated the pre-existing conditions of his right hip and low back
thereby resulting in the need for treatment for both body parts. Therefore, the Arbitrator finds
the current conditions of ill-being of Petitioner’s right hip and low back to be causally related to
the accident of May 3, 2012.

With regard to the right hip, the Arbitrator primanly relies on (1) the medical records,
which indicate consistent complaints of right hip pain since the May 3, 2012 fall, positive
tenderness to palpation of the right greater trochanter, a 3 x 4 centimeter area of induration and
ecchymosis on the proximal lateral aspect of right hip, a referral by Dr. Pye to Dr. Smith for his

hip condition, with whom Petitioner began treating on August 13, 2012, and (2) the opinions of
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Dr. Levin testified that, from his interpretation and the radiologist’s interpretation, the

Dr. Domb.

July 16, 2012 MRI of the right hip does not show edematous changes.

Dr. Domb testified, within a reasonable degree of surgical certainty, that given the fact
that avascular necrosis may have predated his 2012 accident, but with no recommendation for
any surgical treatment or aggressive treatment for such condition, that the fall in which he landed
directly on the right hip and on the right side, could or might have aggravated and accelerated
any pre-existing condition of avascular necrosis. (PX 19, p. 13) As a basis for his opinion, Dr.
Domb testified that he viewed the actual, September 5, 2012 MRI films of Petitioner’s right hip,
and noted edema, which is swelling in the bone around the microfractures. (PX 19, p. 16)

Dr. Levin, Respondent’s examining physician for the hip, is a board-certified orthopedic
surgeon. However, Dr. Levin also testified that 50% of his practice involves treatment of the
back. (RX 3, p. 39)

The Arbitrator has also considered Dr. Troy’s opinions about the right hip.

Dr. Domb, one of Petitioner’s treating orthopedic surgeons for the hip, testified that hip
surgery is the focus of his practice. Although he does arthroscopic surgeries of the shoulder, hip,
and knee, the majority of his work, his teaching, and his publishing have been in hip surgery.
(PX19,p. 11)

The Arbitrator finds the opinions of Dr. Domb to be more persuasive than those of Dr.
Levin or Dr. Troy. As hip surgery is the focus of Dr. Domb’s practice, the Arbitrator finds him

more qualified than Dr. Levin or Dr. Troy to render an opinion on Petitioner’s right hip.
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Even if one of the medical witnesses was equivocal on the question of causation, it is for
the Commission to decide which medical view is to be accepted, and it may attach greater weight

to the opinion of the treating physician. International Vermiculite v. Indus. Comm’n, 394 N.E.2d

1166 (1979).

In this case, with regard to the issue of causation for both the low back and right hip, the
Arbitrator gives greater weight to the opinions of the treating physicians.

With regard to Petitioner’s low back, the Arbitrator relies on the medical records, which
reflect his consistent complaints of back pain since the accident, as well as on the opinions of
Charles M. Slack, M.D., his treating physician. The Arbitrator finds Dr. Slack’s opinions to be
more persuasive than Dr. Troy’s opinions.

Dr. Slack testified that he has an opinion within a reasonable degree of medical and
surgical certainty that both of the events were aggravating factors to his underlying condition.
(PX 18, pp. 21-22)

Dr. Troy wrote: “The claimant, from my standpoint, appears to have intermittent

symptoms to the low back area being aggravated from the AVN of his right hip. This is overall
non-Worker’s Compensation related.” (RX 4, Dep. Ex. 2)

Dr. Slack, however, testified that it is usually not the case that the right lower back pain,
about which Petitioner complains, is actually coming from the hip. When there is a problem
with the hip joint, pain can be just in the groin or in the groin and just the front of the thigh, but

not betow the knee and not in the back. (PX 18, pp. 38-39)
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With regard to Petitioner’s right hand/wrist, the Arbitrator finds that Petitioner’s current
condition of ill-being is causally related to the May 3, 2012 accident, and that the need for the
surgery Dr. Gonzalez performed on March 14, 2016 was causally related to such accident. Such
surgery consisted of a ligament reconstruction and tendon interposition of the right thumb
carpometacarpal joint and trapeziectomy. The pre-operative and postoperative diagnoses were
“Right thumb stage IV carpometacarpal joint arthritis.” (PX 12)

The Arbitrator notes that there is no mention of a right hand/wrist injury in either the May
3, 2012 “Report of Occupational Injury or Illness” or the May 3, 2012 record of Petitioner’s visit
to Dr. Bartolome. (RX 7, RX 1) Dr. Bartolome ordered x-rays of the right elbow, lumbar spine,
and right hip and provided diagnoses of right elbow abrasion, lumbar strain, and right hip strain.

On May 7, 2012, however, Dr. Pye examined him and wrote, in pertinent part, the

following:

“RT HAND: NORMAL, NEG. ABRASIONS, NO CREPITUS OR DEFORMITY
NOTED. INSPECTION OF WRIST WAS NORMAL. AROM: NORMAL. NOR-
MAL FOR DF, PF, RD, AND UD. FULL ROM OF ALL DIGITS W/O PAIN,
HAD MILD TENDER IN ANATOMIC SNUFF BOX.” (PX 2)

Dr. Pye’s “Assessments™ includes the following: “Other wrist sprain and strain.” (PX 2)

On May 9, 2012, at U.S. Rehabilitation, Petitioner reported all of his surgeries: “Left &
right shoulder — Rgt. Knee — left hip - left wrist.” Physical Therapist Ellen O’Donnell noted,
with regard to Petitioner’s right wrist, that there was bruising and swelling over the radial styloid

process, and that flexion and extension was to 35°. (PX 3)
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On May 14, 2012, Ellen O’Donnell, PT, noted decreased swelling and bruising around
the radial side of the wrist. (PX 3)

On May 23, Ellen O’Dennell, PT, wrote: “No complaints of pain in R wrist or elbow.”
(PX 3)

Dr. Pye did not document any complaints by Petitioner to right hand/wrist at his visits to
Dr. Pye on May 16, 17, 21, 23, and 31, 2012.

On June 3, 2012, Petitioner made no complaints of right hand/wrist pain to Dr. Pye, On
this date, Dr. Pye recorded Petitioner’s surgical history, which included “right thumb.” (PX 2)

On July 9, 2012, Petitioner stated that pain in his right wrist is increased with pushing,
pulling, and lifting of objects that weigh more than 10 lbs. He also stated that pain in his right
wrist 18 5/10 and does not appear to improve with rest or meds. (PX 2)

X-rays of Petitioner’s right wrist/hand were taken on July 16, 2012, and were found to be
“Unremarkable.” (PX 2)

On July 20, 2012, Petitioner told Dr. Pye that the injury to his right wrist and hand has
pretty much resolved. (PX 2)

On August 3, 2012, Petitioner reported 2/10 wrist pain at that time and only with
twisting, turning, pushing, or pulling objects. Upon examining Petitioner’s wrist, Dr. Pye found
the following: INSPECTION: negative swelling. PALPATION (SOFT TISSUE): no tenderness
TFCC, FCR, ECU, 1* DC. ROM: full ROM. STRENGTH: full grip. STABILITY: no

instability. SENSATION: L.T. sensation intact all fingers. VASCULAR: normal pulses.” (PX 2)
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On August 20 and 28, and September 4, 2012, there are no documented complaints of
right wrist pain. (PX 2)

On September 20, 2012, Petitioner reported 2/10 wrist pain at that time and only with
twisting, turning, pushing, or pulling objects. Upon examining Petitioner’s wrist, Dr. Pye found
the following: INSPECTION: negative swelling. PALPATION (SOFT TISSUEY: no tenderness
TFCC, FCR, ECU, 1* DC. ROM: full ROM. STRENGTH: fi1ll grip. STABILITY: no
instability. SENSATION: L.T. sensation intact all fingers. VASCULAR: normal pulses.”
Although Dr. Pye includes in his ASSESSMENTS, “Sprain and strain of unspecified site of
wrist,” his partner does not include a right hand or wrist problem among the diagnoses in the
September 20, 2012 CITY OF CHICAGO WORK STATUS REPORT. (PX 2)

On October 18, 2012, Jim Holway, PT, included in his Assessment the following:
“Sprain and strain of unspecified site of wrist.” (PX 3)

The Arbitrator notes that in Dr. Pye’s subsequent records in evidence there are either no
documented complaints of right hand/wrist pain, or Dr. Pye does not evaluate this body part.
Petitioner’s Exhibit 2 indicates that Dr. Pye regularly treated Petitioner through November 21,
2013. (PX 2)

On a referral from Dr. Pye, Petitioner began treating for his low back with Dr. Slack on
August 22, 2012,

The Arbitrator has carefully reviewed all the medical records, including Dr. Slack’s

records, and finds that after Physical Therapist Jim Holway’s October 18, 2012 Assessment that
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included sprain and strain of an unspecified site of the wrist, the next documented complaint of
hand or wrist pain by Petitioner is on March 13, 20135, which was nearly 2% years later. (PX 4)
In a REFERRAL LETTER, dated March 13, 2015, from hand surgeon Michael Jablon,

M.D., back to Dr. Slack, Dr. Jablon wrotc, in pertinent part, the following:

“I had the pleasure of seeing Mr. Thomas Johnson today. He is a 59-year-old
hoisting engineer who presents for cvaluation of her (sic) right hand, thumb,
and wrist injury. He noted that on May 4, 2012, he fell at work when twisting
out of machine and his right thumb “popped out of place” and he has had sig-
nificant pain at the base of his thumb with disuse subsequently. He also has had
many issues with his back over the years as well as hip surgery associated with
work injuries. He notes a sharp, aching, buming quality to pain of severe inten-
sity which is constant, worse during and after activity and worsening. Repetitive
motion, fatigue and gripping aggravates it and cold sometimes helps. Intake in-
formation includes he is right-hand dominant, **#** Axial torque grind test mar-
kedly reproduced pain and was quite sensitive. He has a serpentine scar over the
dorsum of his right first metacarpal and proximal phalanx consistent with previous
surgery at the MCP level. **** X.rays ... reveal CMC trapeziometacarpal joint
osteoarthritis with deformation of the base of the right first metacarpal with small

ossicle present. **** Eventually, he will be a candidate for ligament reconstruc-

tion, tendon interposition arthroplasty.” (PX 4)

The Arbitrator notes that this is the first time since the accident that Petitioner gave a
history that his thumb “popped out of place” when he fell. Yet, this was Petitioner's first visit to

a hand specialist. Moreover, it appears that Petitioner’s history of his thumb popping out of
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place when he fell is supported by the findings of Dr. Pye and Physical Therapist O’Donnell.
Four days after the accident, Dr. Pye found mild tenderness in Petitioner’s right anatomical
snuffbox, and one week after the accident, Ms. O’Donnell observed swelling and bruising over
his right radial styloid process and found flexion and extension of the wrist limited to 35°.

On September 20, 2012, which was 6% months after the accident, Petitioner reported
2/10 wrist pain and only with twisting, turning, pushing, or pulling objects. As of October 18,
2012, Jim Holway, PT, included in his Assessment the following: “Sprain and strain of
unspecified site of wrist.” In 2013 and 2014, Petitioner turned his attention to treatment for the
more serious injuries to his low back and right hip.

Respondent did not have Petitioner examined by a Section 12 physician for his right
hand/wrist and has no causation opinion to refute Petitioner’s claim for the right hand/wrist
injury. Moreover. Respondent denied al! medical bills for treatment related to Petitioner’s right
hand/wrist.

Therefore, notwithstanding the nearly 2%-year gap in documented complaints, the
Arbitrator finds that Petitioner has met his burden of proof that Petitioner’s current condition of
ill-being of his right hand/wrist is causally related to the accident.

With regard to Petitioner’s right knee, the Arbitrator finds that his condition of ill-being
is causally related to the May 3, 2012 accident.

Petitioner’s testimony about the accident does not include any mention of striking or
twisting his right knee. He testified that he tried to break the fall with his right hand and that he

“kind of popped [his] hand back and landed on [his] elbow and [his] hip.” (Tr. 12-13)
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Furthermore, when he completed the “Report of Occupational Injury or liness” on May 3, 2012,
he made no mention of a right knee injury. There is no evidence that Petitioner specifically
complained about his right knee to Dr. Bartolome on May 3, 2012 or to Dr, Pye on May 7, 2017.
Dr. Pye examined Petitioner’s right knee when he conducted a general examination, and noted

the following:

“RT KNEE: POST LATERAL JOINT LINE TEND. POST TENDER OVER
PROXIMAL FIBULAR HEAD. POS TENDERNESS OVER HAMSTRING
TENDONS. POS TENDERNESS OVER COLLATERAL LIGAMENTS.

NEG SWELLING WAS NOTED. POS TEND OVER PATELLAR TO PAL-

PATIO (sic) AROM 1-140. NEG LACHMAN, NEG PIVOT, NEG APLEY

NEG McMURRAY, POSITIVE PATERLLAR (sic) COMPRESSION TEST.” (PX 2)

Dr. Pye’s May 7, 2012 assessment included a contusion of the knee. (PX 2)

On May 9, 2012, Petitioner’s main complaint to Physical Therapist Ellen O*Donnell is
as follows: “Lower back and his — leg pain in butt down to knee.” Petitioner listed all of his
surgeries: “Left & right shoulder — Rgt. Knee — left hip — left wrist.” (PX 3)

When Dr. Pye examined Petitioner on June 5, 2012, he made no specific mention of right
knee pain. At this time, Dr. Pye wrote: “Surgical History: left hip replacement, right thumb,
right knee, right shoulder, left shoulder.” (PX 2)

As of July 9, 2012, Petitioner voiced no complaints of right knee pain. (PX 2)

On September 6, 2012, Jim Holway, PT, includes the following in his Assessment:

“Other unspecified derangement of medial meniscus.” The Arbitrator deduces that as there had

not been any recent complaints of right knee pain, this nolation refers to Petitioner’s prior right

knee surgery.
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On November 16, 2016, Petitioner underwent the following procedure: “Right hip
anterior approach hip replacement with MAKOplasty robotic guidance, fluoroscopic supervision
greater than one hour” at Munster Specialty Surgery Center. (PX 14)

On December 5, 2016, Petitioner was first evaluated by Colleen Dansart, PT, at ATI
Physical Therapy. Ms. Dansart’s Assessment included the following statement: “Pt. would
benefit from skilled PT to improve hip ROM and LE strength as needed for normalized gait
pattern and return to reciprocal stair climbing.” (PX 15)

Petitioner reported to Physical Therapist Dansart on December 13, 2016 that his hip is
feeling better and it is easier to bear weight on his right lower extremity. (PX 15)

Petitioner continued to treat with Ms. Dansart at ATI on December 22, 23, 27, 29, and 30,
2016. Petitioner also treated with her on January 3, 2017. (PX 15)

On January 5, 2017, Physical Therapist Dansart included the following statement in her
Assessment: “Introduced 5 dead lifts demonstrating R knee pain with incr. depth in squat.” (PX
15)

On January 6, 2017, Physical Therapist Dansart included the following statement in her
Assessment: “Pt. remains limited w/performing squats due to decreased knee flex depth due to
reports of R knee pain.” (PX 15)

On January 12, 2017, Physical Therapist Dansart included the following statement in her
Assessment: “Progressed DL & SL w/o incr. hip pain though demos poor eccentric control due

to R knee pain. Completed 10# dead lifts with reports of mild R knee pain upon completion of

ex.” (PX 15)
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On January 17, 2017, Physical Therapist Dansart included the following statement in her
Progress Note: “Pt. reports receiving a cortisone shot yesterday on (sic) his right knee.” (PX 15)

On January 17, 2017, Petitioner saw Dr. Gonzalez in follow up for his right thumb
surgery. At that time, he reported that “his knec has been bothering him on the right side and
mentions an old injury sustained during a fight in 1990, which has been acting up more
recently.” Upon examination, Dr. Gonzalez found that he has a full range of motion from 0° to
120°, stable to varus and valgus stress, but does have some laxity compared to the left side with
Lachman’s and anterior drawer. Stable posterior Drawer testing. Neurovascularly intact
distally. In his assessment and plan, Dr. Gonzalez noted that “[t]his is a 61-year-old male who
presents about 10 months status post right thumb LRTI, doing well and right knee pain, which
has been acting up from an old injury in 1990, but bothering him more since his total hip
replacement.” (PX 4)

X-rays of the right knee taken on January 17, 2017 were interpreted as showing moderate
degenerative joint disease. (PX 4)

On January 19, 2017, Colleen Dansart, PT, provided the following Assessment of
Petitioner:

“Bosu lunges initiated lo address pt. balance on uneven surface and improve depth

of hip flexor ROM. Pt had c/o R knee instability from incr. WBing on RLE during

lunges but completed activity sufficiently. Attempted to address poor eccentric quad

control through star excursion drill but pt. demo’d significant instability and buckling

and exercise was discontinued.” (PX 15)
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On January 23, 2017, in her Discharge Summary, Physical Therapist Dansart stated, in
pertinent part, the following: “Continues to report slight soreness with stair climbing and
squatting though right knee pain also contributes to difficulty with these activities.” (PX 15)

Petitioner testified that Dr. Gonzalez told him at that time to do some home exercises or
physical therapy for the right knee, and if it does not respond, he was to get an MRI of the knee.
Petitioner testified that Dr. Gonzalez did not write up a prescription for an MRI. Dr. Gonzalez’s
records make no mention of an MRI. (PX 4)

The evidence indicates that the activities Petitioner performed in physical therapy
following his November 16, 2016 right hip replacement surgery aggravated the condition of his
right knee.

Every natural consequence that flows from an injury that arose out of and in the course of
one’s employment is compensable under the Act absent the occurrence of an independent
intervening accident that breaks the chain of causation between the work-related injury and an
ensuing disability or injury. National Freight Industries v. Hlinois Workers’ Comp. Comm’n, 993
N.E.2d 473, 373 1ll. Dec. 167 (5 Dist. 2013)

In the case at bar, there is no evidence of an intervening accident or injury.

Therefore, notwithstanding the fact that neither Dr. Gonzalez nor any other medical
professional has offered a causation opinion, the Arbitrator finds that the current condition of ill-

being of Petitioner’s right knee is causally related to the May 3, 2012 accident.
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In support of his decision with regard to issue (L) “What temporary benefits are in
dispute? TTD,” the Arbitrator finds as follows:

Petitioner claims that he has been temporarily totally disabled from May 4, 2012, the day
after the accident, through May 23, 2017, the date of the arbitration hearing. (AX 1)

Respondent claims that Petitioner has been temporarily totally disabled from May 4,
2012, the day after the accident, through May 31, 2013.

Respondent has relied on the opinions of Dr. Levin and Dr. Troy.

Dr. Levin authored reports dated April 17, 2013 and May 10, 2013. Dr. Levin examined
Petitioner for his hip, but not for his low back condition. In his second report, Dr. Levin opined
that “MMI does not apply regarding an occurrence of May 3, 2012 to his right hip since it is my
opinion that his symptoms are the result of underlying pathology that became symptomatic on
that date and not an acute traumatic event to his right hip of that date.” Dr. Levin concluded that
Petitioner’s right hip condition was not related to his fall at work on May 3, 2012. He noted that
there were no acute changes in the MRI of July 16, 2012. (RX 3, Dep. Ex. 2)

Based upon that opinion, Respondent terminated temporary total disability benefits in
spite of Petitioner’s need for continuing treatment for his spine condition, for which Dr. Charles
Slack provided treatment upon referral from Dr. Pye.

Dr. Troy authored a report dated Januvary 16, 2014. Dr. Troy opined that Petitioner’s
non-Workers’ Compensation related avascular necrosis brought about complaints of pain in the
right hip and secondary complaints to his low back. He further opined that Petitioner can return

to work at restricted duty for non-Workers’ Compensation related causes. (RX 4, Dep. Ex. 2)
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For the reasons stated above, the Arbitrator has found the opinions of Dr. Domb and Dr.
Slack, the treating physicians, to be more persuasive than the opinions of Dr. Levin and Dr.
Troy, the Section 12 examining physicians.

Petitioner was treated primarily by doctors selected by Respondent. This treatment
commenced with MercyWorks on the date of accident, and then, for the most part, upon referral
from that Respondent-designated clinic to Dr. Pye of HTP Associates. The medical records
support Petitioner’s entitlement to 8(b) benefits as claimed. In reviewing the treating records of
Dr. Pye, Dr. Slack, Dr. Smith, Dr. Domb, and all of the other medical providers, the Arbitrator
notes that the best any of them could recommend with regard to Petitioner’s work status was a
return to work with light-duty restrictions that Respondent could not or would not accommodate.

Based on the foregoing, the Arbitrator finds that Petitioner has been temporarily totally
disabled from May 4, 2012 through May 23, 2017, and is therefore entitled to TTD benefits
during that period. Petitioner agreed with Respondent’s claim that they paid TTD benefits in the
amount of $67,524.70 and an advance in the amount of $16,618.00, as well as ordinary disability
benefits in the amount $186,582.00. Respondent is entitled to an 8(j) credit of $5,190.90. (AX 1)

The language of Section 7030.40 of the Rules Governing Practice Before the Workers'
Compensation Commission indicates that the request for hearing is binding on the parties as to

the claims made therein. Walker v. Indus. Comm’n, 804 N.E.2d 135, 281 Il Dec. 509 (4 Dist.

2004). The Arbitrator notes that when such Rules were amended, minor changes were made to

Section 7030.40, and it became Section 9030.40 of the amended Rules.
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In support of his decision with regard to issue (J) “Were the medical services that
were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?,” the Arbitrator
finds as follows:

Petitioner offered, as Petitioner’s Exhibit 17, a compendium of medical expenscs totaling
$279,000.34, which includes $752.40 for out-of-pocket payments by Petitioner.

The Arbitrator has found that there is a causal connection between the accidental injury
of May 3, 2012 and the conditions of ill-being of Petitioner’s low back, right hip, right
hand/wrist, and right knee.

After reviewing all the medical records in evidence that detail the treatment rendered to
Petitioner by the physicians, physical therapists, and other medical professionals, most of whom
were the consequence of treatment by Respondent-referred doctors, the Arbitrator finds that such
medical care was reasonable, necessary and related and awards Petitioner $279,000.34, which is

a total of all unpaid medical bills (PX 17), pursuant to Section 8(a) and subject to Section 8.2 of

the Act.

In support of his decision with regard to issue (M) “Should penalties or fees be
imposed upon Respondent?,” the Arbitrator finds as follows:

Petitioner requests the imposition of penalties pursuant to Sections 19(k) and 19(1), and
the imposition of attorney’s fees pursuant to Section 16 of the Act.
The Arbitrator finds that Respondent had bona fide disputes as to whether the current

conditions of ill-being of Petitioner’s right hip, right hand/wrist, and right knee are causally
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related to his accident of May 3, 2012 in which he fell off the Vactor.

On April 17, 2013, Dr. Levin examined Petitioner’s right hip on behalf of Respondent,
and in a report dated May 10, 2013, opined that the right hip condition was not causally related
to the May 3, 2012 accident. However, Dr. Levin did not examine Petitioner’s low back and,
therefore, did not render opinions on that body part.

Respondent paid TTD benefits from May 4, 2012 through May 31, 2013.

It was not until Dr. Troy examined Petitioner’s low back and right hip on January 16,
2014, that any doctor opined that Petitioner’s low back condition was not related to the May 3,
2012.

Dr. Slack did not give a formal causation opinion with regard to Petitioner’s low back
condition until July 3, 2014.

However, the Arbitrator finds that the medical records and the chain of events clearly
support Petitioner’s claim that his low back condition is causally related to the May 3, 2012
accident. When Dr. Slack first examined Petitioner on August 22, 2012, he found that Petitioner
had persistent low back derangement with radicular symptoms and continued his temporary total
disability status. Thereafter, Dr. Slack actively treated Petitioner for his low back condition. As
of May 31, 2013, Dr. Slack had not lifted his light-duty restrictions for Petitioner, which
consisted of no lifting of more than 10 pounds, and an avoidance of repetitive bending, twisting,
and lifting.

Based on the foregoing, the Arbitrator finds that Petitioner is entitled to 19(1) penalties of

$30.00/day for 229 days, from June 1, 2013 through January 15, 2014,
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In support of his decision with regard to issue (K) “Is Petitioner cntitled to any
prospective medical care?,” the Arbitrator finds as follows:

Petitioner testified that he is doing home exercises for his hip and back and that he does
not currently participate in any formal physical therapy regimen for his hip, but is to follow up
with Dr. Domb in three months.

Petitioner testified that he is actively treating for his back, and is to see Dr. Slack after his
last visit with Dr. Rabi.

Therefore, the Arbitrator finds that Petitioner is entitled to prospective medical care for
his back with Dr. Slack and Dr. Rabi.

Petitioner is also entitled to the follow-up visit to Dr. Domb since his right total hip
replacement took place on November 16, 2016.

As the Arbitrator has causally related Petitioner’s right knee condition with the accident,
he finds that Petitioner is entitled to prospective medical care for his right knee from Dr.
Gonzalez. On January 17, 2017, Dr. Gonzalez recommended physical therapy for the right knee
and instructed Petitioner to follow up with him when Petitioner returns from Florida. At that
time, Dr. Gonzalez did not recommend further treatment for Petitioner’s right hand/wrist, and

released him to his normal activities for the hand/wrist.

Brian T. Cronin Date
Arbitrator
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. I__-I Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ROCK ISLAND ) l:l Reverse D Second Injury Fund {§8(e)18)
[ ] pTD/Fatal denied
Modify |Z None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
ZINA RIOS,
Petitioner,
Vs, NO: 10 WC 21755
TYSON FRESH MEATS, INC.,
Respondent. E- 8 I w C C 0 5 4 4

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of permanent partial disability (PPD),
and being advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. A separate Decision has been issued for case number 11 WC 45991.

So that the record is clear, and there is no mistake as to the intentions or actions of the
Commission, we have considered the record in its entirety. We have reviewed the facts of the
matter, both from a legal and a medical/legal perspective. The Commission has considered all the
testimony, exhibits, pleadings, and arguments submitted by the parties.

Although this case on Review pertains to an accident that occurred on June 22, 2009, before
the September 1, 2011 amendments to the Act, the Arbitrator proceeded to analyze the nature and
extent of Petitioner’s claim utilizing the five factors in Section 8.1b(b) of the Act. The Arbitrator
awarded Petitioner 37.5% loss of use of the person as a whole; the basis of her award included the
fact that Petitioner was 44-years-old at the time of the accident; and, after undergoing a right
shoulder full-thickness supraspinatus tendon tear repair and right shoulder biceps tenodesis, she
was released with permanent restrictions.
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The Arbitrator further noted that Petitioner returned to her regular duties for Respondent
as a supervisor. However, she was now assigned the second shift. In March 2014, Petitioner
accepted a safety management position with Respondent; she received a raise. However, that
position only lasted until July 2014 when Petitioner was terminated from that position due to a
company-wide layoff. Petitioner was told to apply for another position in Nebraska but declined
in consideration of her family. The Arbitrator found that Petitioner was able to continue working
in her usual and customary line of employment with Respondent as a supervisor with permanent
restrictions, but that Petitioner decided for personal reasons not to continue working for
Respondent.

Based on the record in its entirety, the Commission finds that while the Arbitrator’s
Decision was well-reasoned, the PPD award was excessive. Although it appears that Respondent
made it difficult for Petitioner to work in her capacity as a supervisor, Petitioner nevertheless did
return to work for Respondent as a supervisor with no loss in earnings. The Commission further
finds that Petitioner performed her duties for approximately two years and would have continued
to do so had there been no layoff. There is no evidence in the record that Petitioner’s injuries, as a
result of the June 22, 2009 work accident, precluded her from her usual and customary line of
employment as a supervisor.

In consideration of Petitioner’s right shoulder injury, her need for a right shoulder full-
thickness supraspinatus tendon tear repair and right shoulder biceps tenodesis, her release with
permanent restrictions, and her ability to continue in her usual and customary line of employment,
the Commission hereby reduces the Arbitrator’s award and finds instead that Petitioner sustained
25% loss of use of the person as a whole.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator, filed May 8, 2017, is hereby modified as stated above, and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $712.62 per week, for a period of 15 3/7 weeks, from November 13, 2009 through
February 28, 2010, that being the period of temporary total incapacity for work under Section 8(b)
of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $712.88 per week, for a period of 2 weeks, from March 1, 2010 through March 14,
2010, that being the period of temporary partial incapacity for work under Section 8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall be given a
credit of $10,995.02 for TTD benefits, and $712.88 for temporary partial disability benefits
previously paid to Petitioner.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $641.36 per week for a period of 125 weeks, as provided in Section 8(d)2 of the Act,
for the reason that the injuries sustained caused 25% loss of use of the person as a whole.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all other amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to Fie for Review in the Circuit Court.

DATED: SEP 5~ 2019 Ly

Michzael J. Brenrian

MJB/pm
D: 08-28-18 % :
052 . M,._

Kevin W, Lamﬁom

T

Thomas J. Thrfell




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CORRECTED
RIOS, ZINA Case# 10WC021755
Employee/Petitioner 11WEC045891
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On 5/8/2017, an arbitration decision on this case was filed with the Ilinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.97% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue,

A copy of this decision is mailed to the following parties:

0222 GOLDBERG WEISMAN & CAIRO LTD
DANA N BLUMTHAL

ONE E WACKER DR 39TH FL

CHICAGO, IL 60801

2583 GANAN & SHAPIRO PC
PAUL D DYKSTRA

411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602



STATE OF ILLINOIS ) [ ] 1njured Workers® Benefit Fund (§4(d))
)SS. [ Rate Adjustment Fund (§8(z))
COUNTY OF ROCK ISLAND ) [ second Injury Fund (§8(e)18)
E] None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

ZINA RIOS, Case # 10 WC 21755
Employee/Petitioner
v Consolidated cases: 11 WC 45991

%ﬁgg{:ﬁ%ﬂi MEATS, INC., 1 8 I “ CC 0 54 4

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maureen Pulia, Arbitrator of the Commission, in the city of
Rock Island, on 3/8/17. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:] Was there an employee-employer relationship?

IE Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's eamnings?

|:| What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD X] Maintenance TTD

|Z| What is the nature and extent of the injury?
. D Should penalties or fees be imposed upon Respondent?
[:| Is Respondent due any credit?

|:| Other

SrEmOoOmMmoUOw

7

czgr

{CArbDec 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www. fwicc. il gov
Downstate offices: Collinsville 618/346-3450 Feoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS
On 6/22/09 and 7/31/10, Respondent was operating under and subject to the provisions of the Act.

On these dates, an employee-employer relationship 4id exist between Petitioner and Respondent.

On 6/22/09, Petitioner did sustain an accident to her right shoulder that arose out of and in the course of
employment.

On 7/31/10, Petitioner did not sustain an accident to her left shoulder that arose out of and in the course of
employment.

Timely notice of the accidents was given to Respondent.

Petitioner's current condition of ill-being as it relates to her right shoulder is causally related to the accident on
6/22/09.

Petitioner's current condition of ill-being as it relates to her left shoulder is not causally related to the accident
on 7/31/10.

In the year preceding the injury on 6/22/09 and 7/31/10, Petitioner earned $53,446.25; the average weekly
wage was $1,068.93.

On 6/22/09, Petitioner was 44 years of age, married with 2 dependent children.
On 7/31/10, Petitioner was 45 years of age, married with 2 dependent chiidren.
Petitioner has received all reasonable and necessary medical services.

Respondent has or will pay all appropriate charges for all reasonable and necessary medical services for the
right shoulder. Respondent will not pay any charges for medical services for the left shoulder.

Respondent shall be given a credit of $10,995.02 for TTD for the right shoulder, $712.88 for TPD for the right
shoulder, $00.00 for maintenance, and $00.00 for other benefits, for a total credit of $11,707.90.

Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $712.62/week commencing 11/13/09
through 2/28/10, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner temporary partial disability benefits totaling $712.88 for the period 3/1/10
through 3/14/10, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner permanent partial disability henefits of §641.36/week for 187.5 weeks,
because the injuries sustained caused the 37.5% loss of the person as a whole, as provided in Section 8(d)2 of
the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

5/5/17

Signature of Arbitrator Date

ICAtbDec p. 3

MAY 8 - 2017
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 44 year old supervisor, sustained an accidental injury that arose out of and in the course of her
employment by respondent on 6/22/09 (10 WC 21755). On this day petitioner injured her right shoulder while
picking up pieces of intestines and putting them into barrels. This case was heard in consolidation with case 11
WC 45991 (11 WC 45991) which involves an alleged overuse of the left anm due to petitioner's injury to her

right arm. The alleged accident date for that case is 7/31/10.

Petitioner worked for respondent from 1994 to 2014. Petitioner began as a team member on the floor.
She worked in Quality Assurance for 5 1/2 years. She was then a Sanitation Supervisor for 3 1/2 years. She
was then a Production Supervisor in the pork division, and then worked in the Sales Department to learn the
beef side of the business. After that petitioner worked on the A shift as a training supervisor to further her

education in the beef side of the business.

Petitioner testified that she injured her right shoulder while working in the beef division. She stated that
her job was to set up the line for team members. She would teach them the specifications of the product and the

meat schedule.

Petitioner graduated from American Intercontinental University in 2009. In 2012 she got her Masters
Degree in Business Administration and Human Resources. Petitioner currently works at Lujack Auto Plaza as a
sales consultant. She has worked there for about 1 1/2 years. Her current duties are helping people find cars

and online chats.

Petitioner testified that on 6/22/09 she was sent to the rendering area, an area where she had never been
before. She testified that there were cow intestines up to her knees. She testified that she had to put on a rubber
suit and put the intestines into a barrel, and then pull the barrel along the assembly line. She stated that the
product weighed 100 pounds. She testified that she and other managers were called in to perform this job. Later

in her testimony she stated that was performing these duties on a regular basis when the belts were not working.

When petitioner got home she went into her Jacuzzi. She testified that it was then that she noticed a bone

sticking out of her right shoulder. She testified that she called her supervisor, Aaron Johnson, on his cell phone.

Petitioner testified that she was not sent to Concentra until 2 months after the injury. However, the
medical records show that on 6/22/09 she presented to Dr. Eugene Gaertner at Concentra Medical Centers. She
reported an injury to her right shoulder while working for respondent on 6/22/09. She stated "I am not sure
what exactly hurt my shoulder at work". She reported that the pain began gradually. The pain was located on
the acromioclavicular joint of the right shoulder and lateral aspect of the right shoulder. She stated that she
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experienced no pain initially. She rated her pain at a 1/10. She noted that the pain radiated to the right arm. An
x-ray of the right shoulder was negative. She had full range of motion, and normal rotator cuff motion. No
tendermess was present, but swelling was noted at the AC joint. She was assessed with an acromioclavicular

strain. Petitioner was released to work with no restrictions.

On 6/30/09 petitioner presented to Dr. Dunbar at Concentra Medical Centers. She reported that she did
not have problems except local pain until a self examination revealed a bony prominence over the right AC
joint. She was concerned that she had dislocated her shoulder. She complained of occasional discomfort and
some diffuse weakness over the upper arm. Petitioner demonstrated some weakness with drop arm test and
discomfort with performance of scapcion, and radiation of discomfort to the lateral upper arm with resisted
abduction. Petitioner was assessed with a history of a right shoulder contusion, and bony prominence with no
abnormalities. X-rays of the acromioclavicular joints with and without weights were normal. Physical therapy

was ordered.

Petitioner began a course of physical therapy on 7/1/09 at Rock Valley Physical Therapy. She attributed

her symptoms to shoveling of product.

On 7/13/09 petitioner returned to Dr. Gaertner and reported that she had no improvement with physical
therapy. However when Dr. Gaertner reviewed the therapy records it was noted that she had approximately a
90% improvement and achievement of the initial goals. She stated that she was working her regular duty job.
She reported that she no longer had any significant pain and felt that her function was near normal. She had no
radiating pain. Following an examination, petitioner was assessed with shoulder strain-trapezius/rhomboid.

Additional physical therapy was recommended and petitioner was released to full duty work.

On 8/10/09 petitioner reported very minimal pain in her right shoulder. She continued to be unhappy
about the fact that she had asymmetry of her AC joints. She reported discomfort when she laid on her right side.

The therapist examined petitioner and noted complaints of pain, fairly minimal. Petitioner's motion and strength

were within normal limits.

On 8/13/09 petitioner followed-up with Dr. Gaertner. Petitioner reported an improvement in her
functional status with physical therapy. Petitioner reported that she had minimal pain, but was much better
overall, with near normal function. She rated her pain at a 1/10, exacerbated by raising her arms overhead.
Petitioner was examined and assessed with acromioclavicular bursitis and shoulder impingement. Petitioner

was referred to Dr. Brozovich.
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On 9/2/09 petitioner presented to Dr. Brozovich. She gave a history of helping to move a large rolling tub
filled with meat products on 6/22/09. She reported a right shoulder injury. Dr. Brozovich was of the opinion
that the right acromioclavicular joint was intact. He believed her acromioclavicular joint appeared elevated

because she was carrying her right shoulder slightly elevated. Dr. Brozovich diagnosed a possible labral tear.

On 9/2/09 petitioner returned to Dr. Dunbar complaining of deep right shoulder discomfort. She reported
pain when she rolls on it or is asked to pull objects from a lower level at work. Dr. Dunbar reviewed petitioner's
history of injury and that her pain complaints did not occur until she began physical therapy. Petitioner
admittedly agreed. Petitioner stated that she was continuing in her regular duty job and it was not problematic.
An MRI arthrogram was ordered. Dr. Dunbar canceled any further chiropractic care. A home exercise program

was prescribed. She was released to regular duty.

On 9/14/09 petitioner underwent an MR arthrogram of the right shoulder. The impression was full-
thickness tear anterior supraspinatus tendon with partial-thickness undersurface tear of the remainder of the

supraspinatus tendon.

Petitioner returned to Dr. Dunbar on 9/18/09, post MRI. Petitioner reported that she was still working her
regular job and only had discomfort with certain maneuvers. Dr. Dunbar reviewed the MR arthrogram and
assessed a right rotator cuff tear. Dr. Dunbar was of the opinion that petitioner was a surgical candidate and

needed to see an orthopedist. Petitioner was not given any restrictions.

On 9/23/09 petitioner presented to Dr. Tuvi Mende! for an orthopedic evaluation. Following an
assessment, Dr. Mendel assessed an acute right sided rotator cuff tear. He recommended a shoulder scope,

decompression, possible AC joint resection with rotator cuff repair in the near future.

On 11/9/09 petitioner presented to Dr. Sanchez-Sotelo at Mayo Clinic on a self referral for a second
opinion regarding her right shoulder. Petitioner gave a consistent history of the accident. She stated that same
day after she went home and got into her hot tub she noticed deformity and prominence of the lateral end of the
clavicle. She felt some discomfort over the next few weeks, but her symptoms continued to become worse
despite physical therapy. Her main complaint was pain at a 4/10 most of the time and an 8 to 9/10 at its worst.
Following an examination Dr. Sanchez-Sotelo's impression and diagnosis was right shoulder combined

subscapularis full-thickness supraspinatus partial-thickness articular-sided tear.

On 11/11/09 Dr. Sanchez-Sotelo drafted a letter to respondent's claim adjuster. He was of the opinion that
it is possible to develop a full-thickness tear from a one-day event, even though he suspected that she probably
had some pre-existing deterioration of the tendon that facilitated this injury. He was further of the opinion that
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the mechanism of injury described by petitioner may explain an extension of a previous rotator cuff tear. He
was of the opinion that it is difficult to determine if petitioner's shoulder injury is the direct result of the 6/19/09
work injury. He believed that if petitioner developed an extension of a previously-compromised tendon during
her injury on 6/19/09, it would require the recommended surgery. He was also of the opinion that her shoulder

condition may have been aggravated by the 6/19/09 lifting, and the aggravation had not yet resolved.

On 11/13/09 petitioner underwent a right shoulder full thickness supraspinatus tendon tear repair, and
right shoulder biceps tenodesis. The post-operative diagnosis was right shoulder rotator cuff tear with
associated biceps tendinopathy. Petitioner followed-up post-operatively with Dr. Sanchez-Sotelo. Post-
operatively petitioner also underwent physical therapy at Rock Island Physical Therapy from 2/22/10-5/6/10.

Petitioner followed-up post-operatively with Dr. Sanchez-Sotelo.

On 2/15/10 Dr. Sanchez-Sotelo released petitioner to work on 3/1/10 part-time for two weeks. He was of
the opinion that she would return to work with the understanding that she would not be using the right upper
extremity at work. On 4/18/10 petitioner followed up with Dr. Sanchez. Dr. Sanchez gave petitioner

restrictions that included lifting no greater than 25 pounds in the right hand.

On 5/6/10 petitioner reported to her physical therapist that the swelling in her arm started to decrease,
especially in the last 2 days. Petitioner's main complaint was scrubbing her back in the shower and reaching
overhead to put things on a shelf. Petitioner reported that there were a lot of exercises that she could do at
home. The therapist noted that petitioner's active shoulder range of motion was improved in flexion and
abduction compared to her last treatment series. Petitioner demonstrated improved scapulohumeral rhythm and
decreased shoulder hike. Petitioner seemed to have benefitted from a temporary decrease of the strengthening
component of rehab for pain modulation and swelling. Petitioner was taped to reposition the humeral head and

decrease activation of the upper trap at the end of the treatment.

On 5/18/10 Dr. Sanchez-Sotelo noted that he would like to see here again in November to determine her
residual stiffness and that would likely translate into some permanent partial disability. In the meantime, he was
of the opinion that petitioner could return to work with the ability now to lift up to 25 pounds of weight. He was
of the opinion that petitioner could perform repetitive motion, and work 12 hour shifts. He believed she would

benefit from continued physical therapy.

On 5/25/10 petitioner resumed physical therapy at Rock Island Physical Therapy. Petitioner reported that
she returned to full duty/full time work for respondent as a manager in the packaging department. Petitioner

reported that she spends about 75% of her time completing supervisory roles and the remaining 20% on the line.
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If petitioner has to work on the line she may have to pick up product from the floor, and place it in a component
requiring her to reach over at the waist level, and transferring product from the lines into boxes. She reported
that this may require a lot of twisting motion, mainly to the right. She reported that the max amount of weight
she would lift from the floor could be up to 90 pounds. She stated that any overhead reach would be rare and

not over 30 pounds. Petitioner stated that she works a 12 hour shift.

Petitioner testified that respondent honored her restrictions until the tape came off her nght hand/arm. She
stated that after her surgery when she returned to work there was new machinery in the area. She testified that
she only used her left arm to throw product off the line and clean off machines. Petitioner testified that when
the machine broke down someone was supposed to come in and help, but they did not, and on several occasions
when it broke the product piled up. Petitioner testified that on the occasions when the machine broke she would
use her left hand to throw the product off the belt and rinse the belt off with a 180 pound fire hose. Petitioner
testified that she would pull the 180 pound fire hose with her left hand. She testified that she was only supposed

to do a supervisory job.

Despite these reported complaints at trial, on 7/8/10 petitioner reported to her therapist that things were
going very well. She stated her arm/shoulder did not limit her much anymore. She stated that her biggest
restrictions were with respect to her recreational activities. She reported difficulties throwing a ball, shooting a

basketball, and dribbling a basketball. She noted that her perceived improvement was 80%.

On 8/6/10 petitioner notified Dr. Sanchez-Sotelo that she had complaints of increasing pain in the left
shoulder without any significant history of injury. She said it had been present for only the last week. She
reported that her left shoulder was painful when she lifts the shoulder, particularly when she is doing her hair.

She requested that she see Dr. Sanchez-Sotelo as soon as possible.

On 8/9/10 petitioner drafted a note to "To Whom It May Concern". She wrote "Last Saturday July 31,
2010, I was at home brushing my hair and immediately when I went up to brush my hair again my arm wouldn't
go pass my shoulder. This lasted about 10-15 min, that I couldn't extend my left arm up. Friday, August 07,
2010 [ was getting ready to go into therapy and went to put my hair up and once again my arm wouldn't extend
pass my shoulder. Both times it left me in a great deal of pain, but a couple days later, I feit nothing. This is
really bothering me. 1 asked for left arm to be evaluated because I definitely don't want to go through what I had
to go through with arm (right)." Petitioner signed the note.

On 8/9/10 petitioner completed an Employee Injury/Hlness Statement. She described her injury as "can't

use (L) arm pass (sic) the shoulder occasionally”. In response to what she thought caused her problem she wrote
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“not use to using left arm had surgery on the right (right handed)". Where asked what she was doing when she
first noticed the problem she wrote "brushing her hair". She identified the date of injury as 7/31/10. She noted
that the injury was work related and that she told her supervisor. However, she did not indicate which
supervisor she reported this to, or when she reported this to her supervisor. In response to any aspects of her job
which she thought was causing or aggravating her condition, she wrote " No use of right arm for several mths,

or possibly injured when right arm, not sure".

At trial petitioner testified that she first claimed a specific injury to her left shoulder, and then reported that
she hurt her left shoulder due to overuse because she could not use her right shoulder. She testified that she
used her left arm for everything when she could not use her right shoulder. Petitioner testified that her bone
jarred when she went brush her hair and that caused her pain. Petitioner testified that her right shoulder was

worse after surgery than it was before.

On 8/25/10 petitioner underwent an MRI of the left shoulder. The impression was a nearly 1-cm loose
body, likely resulting in the limited range of motion. It was noted that there was either a severe partial tear or a
full-thickness tear involving the supraspinatus, and there was extensive tendinopathy or a partial tear involving
the infraspinatus and subscapularis. A SLAP tear of the labrum was suspected. Also noted was a probable low
grade cartilaginous lesion in the humerous. Plain film correlation was recommended to confirm a calcified

loose body as well as to evaluate the proximal humeral lesion.

On 9/7/10 Dr. Sanchez-Sotelo drafted a letter to petitioner informing her that he reviewed the MRI of her
left shoulder. He was of the opinion that it showed a tendon tear in the left shoulder as well as maybe a ligament
injury in the labrum. He was of the opinion that these tears may benefit from surgery depending on how she

responds to steroid injections and physical therapy.

On 9/20/10 Dr. Sanchez-Sotelo noted that petitioner's right shoulder seemed to be doing quite well. He
noted that she had no problems with the left shoulder until she woke up one morning with a spontaneous
episode of acute shoulder pain that lasted for about 24 hours, and then the pain went away completely. She
reported a 2nd episode like that, that also improved. Dr. Sanchez-Sotelo noted that petitioner's x-ray of the left
shoulder showed a lesion on the upper third of the humeral shaft consistent with an enchondroma. He noted that
the MRI showed tendinopathy affecting the supraspinatus and subscapularis tendons as well as some thickening
around the biceps tendon and the labrum. His impression was left shoulder pain consistent with labral versus
biceps pathology versus supraspinatus tendinopathy, and possible left humerus enchondroma versus low-grade
malignant chondral tumor. Dr. Wegner did not think the lesion had the characteristics of malignancy right now,

but was of the opinion that the lesion needed follow-up.
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On 11/22/10 Dr. Sanchez-Sotelo drafted a letter to petitioner informing her that her right shoulder was

completely healed and she did not have permanent restrictions in terms of lifting.

On 1/3/11 petitioner returned to Dr. Sanchez-Sotelo for follow-up of her right shoulder. She complained
of difficulty with both shoulders. She stated that she was lifting up to 25 pounds at work. She stated that she
was told she is expected to lift between 60 and 100 pounds. He did not think she could lift that in the future. A
repeat MRI of the right shoulder showed her previous repair was healed, but she had tendinopathy of the
supraspinatus and it looked like the deeper portion of the supraspinatus had retracted to the level of the
midportion of the humeral head. Dr. Sanchez-Sotelo's diagnosis was persistent pain with a previous
subscapularis/supraspinatus repair with evidence of a partial recurrence of the supraspinatus tearing on the

articular side of the joint.

On 1/25/11 petitioner resumed physical therapy at Rock Valley Physical Therapy. She reported that after
returning to work full duty she "wasn’t using my arm because afraid was going to hurt it". She started to report
pain, aching, and tingling throughout her right upper extremity. She reported that she spends approximately
20% of her day on the line reaching, pulling, transferring product from the line into boxes. She states that the
max lift could be up to 100 pounds floor to waist, but infrequently. She stated that the max waist to overhead

would be up to 30 pounds.

On 3/4/11 petitioner was discharged from physical therapy. Her overall condition was seen as
"improving". The therapist was of the opinion that petitioner exhibited a fair prognosis at time of discharge
from skilled rehabilitative therapy in conjunction with a home exercise. The therapist noted that the petitioner
was independent in her home exercise program. Her current pain level was 6/10. Her functional tests showed
floor to waist max lift of 50 pounds, and overhead max lift with right hand was 25 pounds, and max lift with left
hand was 30 pounds. Her flexion on left was 160 to 150 degrees on right, and abduction was 150 on left and

130 on right. Petitioner had increased symptoms with horizontal abduction test.

On 3/8/11 petitioner underwent a repeat MRI of the left shoulder that showed that her tendinopathy had

continued to improve. An FCE was prescribed.

On 3/29/11 and 3/30/11 petitioner underwent a Functional Capacity Evaluation (FCE). A formal job
comparison could not be completed since a job description was not available for her position. She reported that
even though her primary responsibility is being a manager, if the line breaks down she must help with much of
the manual labor, which could require 60-100 pounds of weight handling. It was noted that petitioner's physical

abilities would not match the requirement of 60-100 pounds of weight lifting. Petitioner demonstrated the
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ability to statically push 70 pounds and pull 80 pounds; ability to lift floor to waist 20 pounds, occasionally
(heavy level), ability to lift overhead up to 15 pounds, occasionally (heavy level); ability to carry up to 20
pounds, occasionally (heavy level); ability to carry with the right upper extremity up to 15 pounds, occasionally

(heavy level); ability to carry with the left upper extremity up to 20 pounds, occasionally (heavy level).

On 4/5/11 Dr. Sanchez-Sotelo drafied a letter to petitioner after she called him trying to obtain a letter that
would state she could not drive because of her chronic use of Vicodin. Dr. Sanchez-Sotelo was of the opinion

that he did not believe that her shoulders justified continued use of Vicodin.

On 4/12/11 petitioner completed a Leave of Absence Application requesting a leave from 4/4/11 through
4/30/11 for a medical leave that was non-work related. Petitioner extended this leave to 5/2/1 1, 5/26/11,
6/10/11, 7/28/11, 8/11/11, 11/25/11, 12/6/11, 4/4/12, and 4/16/12. On cross-examination petitioner denied that
she signed them. She testified that these forms were for her left shoulder. She stated that she was on a lot of
medication at the time and did not understand the form and the fact that she checked on the form that the injury

was not work related. On cross-examination she testified that she was told to sign it or she would be terminated.

On 4/18/11 petitioner underwent an MR arthrogram of the left shoulder. The findings were similar to the
findings on 8/25/10. There was an approximately 1 cm loose body in the anterior subacromial-subdeltoid bursa
that could be the result of a full-thickness tear which allowed a piece of synovium to enter into subacromial
bursa and then enlarge. It was noted that this loose body could be having some mass effect and restricting range
of motion. Also noted was a focal full-thickness tear of the far anterior distal inserting fibers of the

supraspinatus tendon, and stable, and likely low-grade chnodroid lesion of the proximal left humeral diaphysis.

On 4/26/11 and 5/10/11 Dr. Sanchez-Sotelo drafted a letter to petitioner informing her that he could not
envision any further treatment that would help her right shoulder.

On 5/12/11 petitioner presented to Dr. Scott Collins for her left shoulder. She identified the onset of her
problem as 7/31/10 with no specific injury. She noted that her left shoulder pain was caused from over use of
that arm due to surgery on the right shoulder 4 months ago. Petitioner reported sharp pain in her left shoulder
that radiates up and down her arm. She noted that her left hand swells. She complained of lifting 30 pounds or
more a lot at work. She also described constant pain in her neck, shoulder and back lifting product from 30
pounds to 50+ pounds every day, pulling product out of combos, or stacking on pallets. Dr. Collins assessed left
shoulder pain. He recommended a left shoulder arthroscopy with debridement and chromioplasty. X-rays of the

left shoulder demonstrated some degenerative changes of the left shoulder with some hooking of the acromion,
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mild acromioclavicular. A chip of the bone was possible. Dr. Collins thought it was caleific tendinosis, that

appeared to be an enchrondroma in her proximal humerus.

On 5/21/11 Dr. Sanchez-Sotelo signed a form indicating that she was at maximum medical improvement

for her right shoulder with permanent work restrictions as determined by the FCE.

On 7/27/11 petitioner underwent a left shoulder arthroscopy, anterior labral tear repair arthroscopically,
debridement, mini open rotator cuff repair, removal of loose body from the subacromial space, acromioplasty,
rotator cuff repair, and removal of spurs on the acromioclavicular joint. The post-operative diagnosis was
foreign body, rotator cuff tear, degenerative changes in the left shoulder and acromial hooking. This surgery
was performed by Dr. Collins. Petitioner followed up post-operatively with Dr. Collins. The treatment

included physical therapy. Petitioner was authorized off work.

On 8/16/11 Dr. Collins completed an Initial Claim Report for Disability Insurance for CUNA Mutual
Group. The date the disability began was on 7/27/11, and her symptoms began on 7/31/10 while stocking

product on paliets.

On 9/30/11 petitioner returned to physical therapy at Rock Valley Physical Therapy. She stated that while
working full duty in early 2011 her left shoulder started to hurt. Petitioner reported that she took the medicine
she was using for her right shoulder for her left shoulder. However, when she got off medication for right

shoulder to do her final deposition on her right shoulder, her pain in her left shoulder increased significantly.

On 12/13/11 petitioner underwent an MRI of the cervical spine due to neck pain with radiation to the left
shoulder. The impression was mild diffuse disk bulging most prominently at the C4-C5 level. No central spinal
stenosis or focally herniated disk. There was no evidence of left neural foraminal stenosis to account for

petitioner's left-sided symptoms.

On 12/20/11 petitioner told Dr. Collins that she was still having left shoulder pain as well as tingling and
sharp pain that shoots down to the dorsal aspect of her left hand. She stated that it comes and goes, and was an
8/10 in severity. Dr. Collins impression was status post left shoulder arthroscopy, debridement, acromioplasty,
distal clavicle excision, with open rotator cuff repair and removal of loose body, and left arm paresthesias. An

EMG/NCV was ordered.

On 12/30/11 Dr. Robert Chesser performed an EMG/NCV, for her complaints o[ left upper exiremily pain.
She reported pain in her left scapular region that extends into the left arm and at times numbness in the left
hand. Dr. Chesser noted somewhat limited cervical active range of motion in all planes; moving rather

guardedly; complaint of pain in the left upper trapezius with forward flexion; increased pain with extension and
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left rotation; and complaints of pain into the right upper trapezius with right rotation. The electrodiagnostic

testing was normal. No entrapment of the median nerve or the ulnar nerve was confirmed.

On 1/6/12 petitioner reported to Dr. Collins that she was doing somewhat better. She complained of some
left shoulder pain, as well as numbness and tingling that shoots down to the dorsal aspect of the left hand. She
reported that the paresthesias was intermittent. Dr. Collins had no medical explanation as to why petitioner was
experiencing the paresthesias of the left arm. He recommended that she continue activities as tolerated. Dr.

Collins released petitioner to full duty work without restrictions.

On 1/17/12 petitioner was discharged from physical therapy for her left shoulder. Petitioner demonstrated
a good prognosis from skilled rehabilitative therapy in conjunction with a home exercise program. Petitioner's
pain was 2/10. She was found capable of working full duty unrestricted work. Her left anm flexion was 150, her
abduction was 120 and her external rotation was 50 degrees. Her musculoskeletal improvement in her left

shoulder showed muscle strength within normal limits.

Petitioner testified that when she was released to full duty work following treatment for her left shoulder
she was placed on the B shift (evening shift). She worked from 2:30 pm to 2:00 am. She testified that she had
been working the A shift because her daughter had seizures, and when working the second shift she did not see
herkids. Petitioner testified that her duties on the 2nd shift were the same as those she had on the 1st shift.
Since petitioner did not like working the 2nd shift she testified that she put in for jobs in other departments. As
a supervisor petitioner's job was to make sure team members knew specifics of products, make sure orders were

met, make sure yields were there, hold safety meetings, and ensure quality for the customers.

Petitioner testified that when she was released to full duty after her left shoulder surgery respondent was
not honoring her lifting restrictions for her right arm. She testified that she was a packaging supervisor and
when the belts and conveyors broke down she would have to throw the product into a big box. She testified that
all this product weighed more than 20 pounds, and some weighed 100 pounds. She testified that she made
complaints to her supervisors that she was not working within her restrictions, but did not provide any of the

names of the supervisors or when she reported these complaints.

Petitioner testified that because she was working outside her restrictions on a constant basis when the
conveyors shut down she started looking for a new position with respondent. She testified that the job she was
doing was tearing up her body. She testified that she applied for 100 jobs. Petitioner ultimately was transferred
to a Safety Management Position in Wisconsin in March of 2014. Petitioner earned more in this position. She

testified that it was approximately $2000 more a year. In this position, petitioner had to travel to Arkansas for
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training. She testified that she had no computer access, and put in a work order to have her computer problems
fixed. Petitioner remained in this position until July of 2014. On 7/14/14 petitioner was placed on a permanent
layoff from the Jefferson Plant in Jefferson, WI. Petitioner testified that other jobs were also being eliminated at
that time in Wisconsin. She testified that her Safety Manager was transferred to Chicago, and others were
transferred to other new positions in different locations. Petitioner was told to apply for a position in Nebraska.
Petitioner did not apply for this position at the recommendation of her attorney and her husband. She also
testified that she did not apply for the job in Nebraska because of the way respondent treated her. She testified
that her husband told he would not move because of the way respondent treated her. Petitioner testified that she
applied for 50 jobs including three Human Resource positions, but did not get any. She never did apply for the

position in Nebraska.

Petitioner then looked for a job on her own. Petitioner offered into evidence Job Search Logs that
contained 52 contacts from 7/14/14 through 4/7/15. From 7/14/14 through 1/14/15 petitioner applied only for
jobs within Tyson. During this period she applied for 24 jobs with respondent. From 8/5/14 through 4/7/15
petitioner applied for 28 jobs outside Tyson, some as far away as Pennsylvania and New Jersey. She testified

that she ultimately got the job with LuJack about August 2015.

Petitioner offered into evidence paychecks from 10/13/16 through 1/13/17 from LuJack's. For the period
10/16/16-10/31/16 petitioner earned $833.33 in salary. For the period 10/1/16-10/31/16 petitioner earned
$1,411.40 in sales commission. For the period 11/1/16-11/15/16, 11/16/16-11/30/16, 12/1/16-12/15/16,
12/16/16-12/30/16, and 1/1/17-1/15/17 petitioner earned $833.33 in salary each period. For the period 12/1/16-
12/1/16 petitioner earned $575.00 for Var Contest. For period 11/1/16-11/30/16 petitioner eamned $1,770.39 in

sales commission. For the period 12/1/16 through 12/31/16 petitioner earned $1,937.03 in commission.

Petitioner testified that she made $44,000 last year working for Lujack. She further testified that she
earned more than $65,000-$68,000 working for respondent. She agreed that she made $53,000 on the date of

accident.

Currently, petitioner has difficulty doing activities with her daughter that inctude softball and basketball.
She also reported difficulty with normal housework and yard work, sleeping at night, and dressing herself.

Petitioner testified that while she was off work for her left shoulder she did receive short term disability

benefits for her time off.

Courtney Davis, occupational health nurse for respondent from 2008 through June of 2011, was called as a

witness by petitioner. Davis' duties included working with employees with work related injuries. Davis testified
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that petitioner was originally seen by another nurse, but as she was looking at petitioner she notice a bulge from
her clavicle area and immediately completed the paperwork to send her to Dr. Dunbar. She testified that she
told petitioner there was nothing she could do for her. Davis testified that she makes sure employees restrictions
are accommodated. However, she stated that while walking the floors one day, she saw petitioner tugging a vat
of meat and reported it to her supervisor. She stated that petitioner was brought in and told her restrictions
would be accommodated. She stated that petitioner was put somewhere else for that day. She testified that she

knew of 5 occasions where petitioner's restrictions were not being accommodated, but could not indicate when

they were,

Davis testified that petitioner told her she was overusing her left arm, but did not state when this
happened. Davis opened up a case for petitioner's left arm. Davis was not aware of petitioner's permanent

restrictions with respect to her right arm.

Davis testified that she did not think respondent handled workers' compensation claims appropriately. She
did not think respondent's Human Resources Department should have any medical information on employees.
She testified that she had issues with tons of cases, and was reprimanded for sending patients to the doctor. She

repeatedly reiterated that she was a nurse for the State of Illinois and not for Tyson.

Randall Bunton, production supervisor for respondent from 2003-2014, was called as a witness on behalf
of petitioner. Bunton testified that when something happened at work supervisors were expected to step in and
help. He testified that he trained petitioner. He testified that petitioner told him she injured her right shoulder
when she and other supervisors were told to go to the carcass site and pick up cow guts. This involved filling
garbage cans with 40 pounds and then lifting them and putting them in an auger. He testified that he was aware
of petitioner's restrictions when she was restricted from any use of the right arm. He testified that during this
time she was moved around a lot to different positions. These included the knife line, and packaging and
material handling room. He stated that petitioner had problems with stacking boxes off. He testified that he
saw her lift boxes up to 83 pounds. He stated that they were all told to do things to get the job done. Bunton
testified that he and petitioner were friends. Bunton stopped working for respondent in October of 2014.

Jeanette Banks, who worked for respondent from 1996 to 2013, was called as a witness on behalf of
petitioner. Banks testified that she knew petitioner as her supervisor. She stated that she was aware that
petitioner had injured her right shoulder pulling meat with her right arm off a belt. She was unaware of any
restrictions petitioner had. She testified that after petitioner injured herself she no longer worked with her. She

testified that she does not know how respondent handled petitioner's injuries.
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C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S EMPLOYMENT BY
RESPONDENT?

Case 10 WC 21755 - Injury to Right Shoulder

The parties stipulated that petitioner sustained an accidental injury to her right shoulder that arose out of

and in the course of her employment by respondent on 6/22/09.

Case 11 WC 45991 ~ Alleced Injurv to Left Shoulder

Petitioner alleges that she sustained an accidental injury to her left shoulder due to overuse of her left

shoulder while she was restricted from using her right arm at work following the surgery to her right shoulder.

Petitioner underwent surgery to her right shoulder on 11/13/09. She was released to light duty work on
4/18/10 that included no lifting no more than 25 pounds with her right arm. Following the surgery to her right
shoulder petitioner underwent a course of physical therapy. On 5/18/10 Dr. Sanchez-Sotelo released petitioner
to return to work with lifting up to 25 pounds, ability to perform repetitive motion, and the ability to work 12
hour shifts. On 5/25/10 petitioner reported that she had returned to full duty work as a manager in the
packaging department. She testified that she spent 75% performing her supervisory role and 20% working the
line. She testified that when working the line she may have to pick up some product from the floor and place it
in a container requiring her to reach over at the waist level, and transferring product from the lines into the
boxes. She testified that the max weight she would lift from the floor could be up to 90 pounds, overhead reach

would be rare and not over 30 pounds. She also testified that she was working a 12 hour shift.

Petitioner testified that respondent honored her restrictions until the tape was removed from her right arm.
However, she did not testify as to when that was, or what duties she performed after that date that were outside
her restrictions. Petitioner testified that while her right arm was taped she would use her left arm to throw
product off the line when the machines broke down. She also testified that she used a 180 pound fire hose to
wash the line off. She testified that this happened several times, but provided no specific or detailed

information regarding the frequency.

Despite her testimony at trial regarding all her problems with her shoulders at work, on 7/8/10 petitioner
reported to her therapist that things were going well and that her right arm/shoulder was not limiting her much
anymore. As of this date petitioner made no mention of any problems with her left arm. In fact, what she did
mention was that her biggest restrictions were with respect to her recreational activities. She reported
difficulties throwing a ball, shooting a basketball, and dribbling a basketball. She reported that her right

shoulder was §0% improved.
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It was only after this that petitioner presented to Dr. Sanchez Sotolo on 8/6/10 and complained of left
shoulder complaints for the first time. She reported complaints of increasing pain in her left shoulder with an
onset of one week ago, without any significant history of accident. She also only reported that her left shoulder
was painful, particularly when she was doing her hair. At no time on this day, or any day before this did

petitioner make any mention of any left shoulder complaints related to her work activities for respondent.

Then, 3 days later on 8/9/10, petitioner drafted a letter to "To Whom It May Concemn". In it she wrote
“Last Saturday July 31, 2010, I was at home brushing my hair and immediately when I went up to brush my hair
again my arm wouldn't go pass my shoulder. This lasted about 10-15 min, that I couldn't extend my left arm up.
Friday, August 07, 2010 [ was getting ready to go into therapy and went to put my hair up and once again my
arm wouldn't extend pass my shoulder. Both times it left me in a great deal of pain, but a couple days later, I

felt nothing. This is really bothering me."

That same day petitioner also completed an Employee Injury/Illness Statement. She described her injury
as "can't use (L) arm pass (sic) the shoulder occasionally”. In response to what she thought caused her problem
she wrote "not use (sic) to using left arm had surgery on the right (right handed)". Where asked what she was
doing when she first noticed the problem she wrote "brushing her hair". She identified the date of injury as
7/31/10. She noted that the injury was work related and that she told her supervisor. However, she could not
recall what supervisor she reported this to, or when she reported this. In response to any aspects of her job
which she thought was causing or aggravating her condition, she wrote " No use of right arm for several mths,
or possibly injured when right arm, not sure”. The arbitrator finds it significant that petitioner did not identify
any specific aspects of her job that caused or aggravated her condition, and that despite her claims that her job
was causing or aggravating her left shoulder, she made no mention of any left shoulder complaints before

7/31/10,and then it was only respect to 2 specific instances where she was brushing her hair.

The arbitrator finds it significant that about 6 weeks later when petitioner presented to Dr. Sanchez-Sotelo
on 9/20/10 she noted that she had no problems with her left shoulder, until she woke up one morning with a
sponataneous episode of acute shoulder pain that lasted for 24 hours, and then the pain went away completely.
She also reported a similar episode, that also improved. Again, there was absolutely no mention of any problems
with her left shoulder associated with her work duties for respondent. The arbitrator finds these reports by
petitioner only strengthen the fact that petitioner had no problems with her left shoulder until she was brushing
her hair on 7/31/10.

On 3/8/10 petitioner had a repeat left shoulder MRI that showed her tendinopathy had continued to

improve.
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Despite this improvement, on 4/12/11 petitioner completed a Leave of Absence Application requesting a
leave from 4/11/11 through 4/30/11 for medical leave that was non-work related. This leave was ultimately

extended through 4/16/12. Petitioner signed this Application.

After Dr. Sanchez-Sotelo drafied a letter to petitioner denying her request for a letter that would state she
could not drive because of her chronic use of Vicodin, given the fact that Dr. Sanchez-Sotelo did not believe
that her shoulders justified continued use of Vicodin, petitioner sought treatment for her left shoulder from a
different healthcare provider, Dr. Collins, on 5/12/11. Petitioner gave Dr. Collins a history that her left shoulder
pain was caused from over use of the left anm following surgery on the right shoulder 4 months ago. The
arbitrator finds this history inconsistent with the credible medical records that show petitioner had surgery on
her right shoulder about a year and a half prior on 11/13/09. She then goes on to state that the onset of her left
shoulder problems was on 7/31/10, which the arbitrator notes was the date she had an insidious onset of pain in
her left shoulder while she was combing her hair. Petitioner then stated that she lifts 30 pounds or more a lot at
work. However, she failed to offer any details regarding her job duties, nor did she provide a job description to
support this claim. In fact, the arbitrator notes that the petitioner had previously reported that she really did not
know how her left shoulder problems came about at work. She only had left shoulder complaints when she was
brushing her hair on 7/31/10 and again on 8/7/10. For these reasons, the arbitrator finds the history petitioner

provided Dr. Collins to be inconsistent with the credible evidence.

Following her left shoulder surgery on 7/27/11 petitioner underwent a course of physical therapy. At her
Initial Evaluation on 9/30/11 she gave yet another history of the onset of her left shoulder symptomatology.
Petitioner reported to her therapist that her left shoulder problems only started while working full duty in early
2011. The arbitrator finds this would put the onset of her left shoulder complaints at about 6 months after her

alleged accident date.

The arbitrator finds this accident history inconsistent with the letter petitioner drafted on 8/9/10, and the
Employee Injury/Illness Report she drafted that same day, in which she reported 2 very specific onsets of left
shoulder pain on 7/31/10, and 8/7/10 while brushing her hair. Petitioner specifically alleged that this was the
first ime she noticed any problems with her left shoulder. Based on these very specific claims, the arbitrator
find the petitioner's further claims that she "thought" her left arm symptoms were due to the fact that she did not
use her right arm for several months, or the possibility that she injured her left shoulder when she injured her
right shoulder, to be without merit. The arbitrator also finds it significant that although petitioner repeatedly
testified that she reported this alleged left shoulder injury to her supervisor, she could not recall who she

reported to, or when she reported it.
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Given the fact that the burden is on the petitioner to prove by a preponderance of the credible evidence
that she sustained an accidental injury to her left shoulder that arose out of and in the course of her employment
by respondent on 7/31/10, the arbitrator finds the petitioner has failed meet this burden of proof. The arbitrator
finds the accident history provided in her testimony, her documented reports and letters, and what she reported
to her various healthcare providers was inconsistent, and cannot be relied on. With respect to the alleged
accident date of 7/31/10, the arbitrator finds the only thing that happened on that day, which petitioner
specifically alleged in her letter of 8/9/10, was that she had an immediate onset of pain in her left shoulder when
she went to brush her hair on 7/31/10 that lasted about 10-15 minutes. The arbitrator also finds it significant
that on 7/8/10 petitioner reported that she participates in multiple recreational activities that include throwing a
ball, shooting a basketball, and dribbling a basketball, and specifically reported difficulties with these activities,

but not her work activities.

Based on the above, as well as the credible evidence, the arbitrator finds the petitioner has failed to prove
by a preponderance of the credible evidence that she sustained an accidental injury to her left shoulder on

7/31/10 due to "overuse" of her left shoulder while working for respondent with restrictions on her right arm.
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?

10 WC 21755 - Right shoulder injury

This issue is not in dispute with respect to this claim. The parties stipulated that petitioner's current

condition of ill-being as it relates to her right shoulder is causally connected to the injury she sustained on

6/22/09.

11 WC 45991- Alleged left shoulder injury

Having found the petitioner has failed to prove by a preponderance of the credible evidence that she
sustained an accidental injury to her left shoulder on 7/31/10 due to "overuse" of her left shoulder while working

for respondent with restrictions on her right arm, the arbitrator finds this issue moot.

J. WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

10 WC 21755 - Right shoulder injury

This issue is not in dispute with respect to this claim.
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11 WC 45991~ Alleged left shoulder injury

Having found the petitioner has failed to prove by a preponderance of the credible evidence that she
sustained an accidental injury to her left shoulder on 7/31/10 due to "overuse" of her left shoulder while working

for respondent with restrictions on her right ann, the arbitrator finds this issue moot.
K. WHAT TEMPCRARY BENEFITS ARE IN DISPUTE?

10 WC 21755 - Right shoulder injury

The parties have stipulated that the petitioner was temporarily totally disabled from 11/13/09-2/28/10, a
period of 15-3/7 weeks. The respondent has paid the petitioner $10,995.02 in temporary total disability benefits,
and $712.88 in temporary partial disability benefits.

The petitioner is claiming she is entitled to maintenance benefits from 7/14/14 to 8/1/13, a period of 54-

5/7 weeks. Respondent denies that petitioner is entitled to any maintenance benefits.

Following petitioner's surgery to her right shoulder on 11/13/09 petitioner was returned to light duty work
on 2/28/10. At first, she was restricted from any use of the right upper extremity. On 4/18/10 she was restricted
from lifting no greater than 25 pounds in the right hand. On 5/18/10 Dr. Sanchez-Sotelo again restricted
petitioner from lifting over 25 pounds. He was of the opinion that petitioner could perform repetitive motion
work, and work 12 hour shifts. Petitioner testified that she returned to work, and at times performed lifting in

excess of her restrictions, but never provided any specific evidence of this.

On 9/20/10 Dr. Sanchez-Sotelo examined petitioner and noted that her right shoulder seemed to be doing
quite well. On 11/22/10 Dr. Sanchez-Sotelo drafted a letter to petitioner informing her that her nght shoulder
was completely healed and she did not have permanent restrictions in terms of lifting. Petitioner continued in

physical therapy.

On 1/3/11 Dr. Sanchez-Sotelo noted that he did not think petitioner could lift 60 to 100 pounds in the
future. He also noted that a repeat MRI of the right shoulder showed her previous repair was healed,
tendinopathy of the supraspinatus. He was of the opinion that it looked like the deeper portion of the
supraspinatus had retracted to the level of the midportion of the humeral head. Dr, Sanchez-Sotelo's diagnosis
was persistent pain in the right shoulder with a previous subscapularis/supraspinatus repair with evidence of a

partial recurrence of the supraspintus tearing on the articular side of the joint.

On 3/29/11 and 3/30/11 petitioner underwent a FCE. A formal job comparison could not be completed

since a job description was not available for her position. However, based solely on petitioner's history that if
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the line breaks down she must help with the manor labor which could require 60-100 pounds of weight
handling, the evaluator was of the opinion that the petitioner's physical abilities would not match her claim if
she would need to do 60-100 pounds of weight lifting. The results of the FCE showed that petitioner
demonstrated the ability to statically push 70 pounds, and pull 80 pounds; the ability to lift floor to waist 20
pounds, occasionally (heavy level); ability to lift overhead up to 15 pounds, occasionally (heavy level); the
ability to carry up to 20 pounds, occasionally (heavy level); the ability to carry with the right upper extremity up
to 15 pounds, occasionally (heavy level); and the ability to carry with the left upper extremity up to 20 pounds,

occasionally (heavy level).

On 4/12/11 petitioner went off work for a non-work related medical leave. On 4/26/11 and 5/10/11Dr.
Sanchez-Sotelo drafted letters to petitioner informing her that he could not envision any further treatment that
would help her right shoulder. On 5/21/11 Dr. Sanchez-Sotelo signed a form indicating that petitioner was at

MMI with permanent restrictions as determined by the FCE.

While on her non-work related medical leave that was extended 9 times through 4/16/12, petitioner treated
for her left shoulder, including surgery on 7/27/11. Following surgery petitioner complained of many left upper
extremity problems that Dr. Collins had no medical explanation for, despite various diagnostic tests, that came
back normal. Petitioner was ultimately released from care by Dr. Collins on 1/6/12. He released petitioner to

full duty work without restrictions for her left shoulder.

After her non-work related medical leave ended on 4/16/12 petitioner was returned to work with
permanent restrictions, on the 2nd shift, which was 2:30 pm-2:00am. Petitioner was not happy on this shift
because she did not see her kids often. Petitioner testified that her job duties were the same as they were before
her accident. Petitioner's duties as a supervisor were to make sure team members knew the specifics of
products, made sure the orders were met, make sure yields were there, held safety meetings, and ensure quality
for the customers. Petitioner worked in this position without incident for 2 years. However, since she did not
like working the 2nd shift, she began putting in for jobs in other departments. It was petitioner's own decision

to look for alternate employment due to personal reasons.

Petitioner was ultimately transferred to a Safety Management Position in Wisconsin in March of 2014.
This was a job petitioner had applied for. Petitioner testified that she made more money in this position,
approximately $2,000 more a year. Petitioner remained in this position until 7/14/14 when she, and other
employees at that plant, were placed on a permanent layoff. Other employees were told to apply for other jobs,
and were transferred to other states. Petitioner refused to apply for the job in Nebraska that respondent told her

to apply for, based on the recommendation of her attorney, and her husband. The arbitrator finds it significant
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that although she would not apply for the job in Nebraska that respondent recommended she apply for, she had

no trouble applying on her own for jobs as far away as New Jersey and Pennsylvania.

For these reasons the arbitrator finds the petitioner is not entitled to any maintenance benefits. It is
unrebutted that respondent retumed petitioner to work in a supervisory position, similar to the one she had
before the accident, that accommodated her permanent restrictions. However, since she did not want to work

the 2nd shift she ultimately transferred out of that position 2 years later at her own request.

11 WC 45991- Alleged left shoulder injury

Having found the petitioner has failed to prove by a preponderance of the credible evidence that she
sustained an accidental injury to her left shoulder on 7/31/10 due to "overuse" of her left shoulder while working

for respondent with restrictions on her right arm, the arbitrator finds this issue moot.
L. WHAT 1S THE NATURE AND EXTENT OF THE INJURY?

10 WC 21755 - Right shoulder infurv

Petitioner is alleging that she is entitled to a wage differential pursuant to Sections 8(d)1 of the Act for the
injuries sustained to her right upper extremity. In order receive this award of permanent partial disability the
petitioner must meet the burden of proof required to demonstrate that the disability caused an impairment of

earning capacity unless the petitioner waives her right to an award under Section 8(d)1 of the Act.

Section 8(d)1 of the Workers' Compensation Act deals with the employee who sustains an accidental
injury and as a result becomes partially incapacitated from pursuing her usual and customary line of
employment. Additionally, if the employee has permanently reduced earnings as a result of the disability,
compensation can be awarded based on a percentage of the difference between the average amount the
employee earned before the accident and the average amount the employee is earning or is able to earn in some

suitable employment or business after the accident.

Petitioner served in a supervisory capacity at the time of her injury and returned to a supervisory position
after her injury, which was within her permanent restrictions. The supervisory position she was retumed to was
on the 2nd shift. Thereafter, petitioner became unhappy working the 2nd shift, and as a result, she applied for
various other jobs with respondent and was ultimately transferred to a Safety Management Position in Jefferson,
WI. in March of 2014. In this new position petitioner received an increase in wages. The arbitrator finds it
significant that although the petitioner repeatedly claimed that she was required to perform work in excess of
her restrictions in her new supervisory position, she provided no specific details regarding when this occurred,

the alleged supervisors she reported this to, and when she reported these instances to them. Additionaily, the
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petitioner failed to offer into evidence a job description for the job she was returned to after she was placed on
permanent restrictions. For these reasons, the arbitrator finds the petitioner's testimony that she transferred
positions because she did not see her kids enough when she worked the 2nd shift is more persuasive than her

claims of performing work outside her permanent restrictions.

In July of 2014 petitioner, and many other employees in the Jefferson, W1 plant, where petitioner was
working at that time, were laid off permanently. When this occurred, respondent recommended that petitioner
apply for a job with respondent in Nebraska. Respondent also recommended other out of state positions for
other employees who were permanently laid off. Petitioner refused to apply for this job at the direction of her
attorney and her husband. Instead, she began looking for jobs on her own. Her job search log shows that
although she would not apply for the position respondent recommended in their Nebraska plant, she had no

problem applying on her own for jobs as far away as New Jersey and Pennsylvania.

Although petitioner graduated from American Intercontinental University in 2009, and got her Masters
Degree in Business Administration and Human Resources in 2012, she ultimately took a job as a sales
consultant with LuJack Auto Sales on 8/2/15. From 7/14-8/15 petitioner's job log only shows that she applied
for 52 jobs, with more than half of them being with respondent, but never applying for the job respondent
recommended she apply for. The arbitrator finds it significant that in over a year period, the petitioner averaged

less than 1 job search a week, and in reality when long periods of time without even looking for a job.

Petitioner testified that she earned $44,000 working for LuJack in 2016. However, the only evidence she
offered with respect to this claim was a few paychecks she received from 10/16/16 through 12/31/16, despite the
fact that she worked for LuJack from August of 2015 to present. Petitioner only provided paychecks for the last
2 1/2 months of paychecks 2016, and did not provide any W-2 for 2016 that would have shown her actual
earnings for 2016. Additionally, with respect to 2017, petitioner did not provide any evidence of what she was
earning.

Based on the above, the arbitrator finds the petitioner has failed to prove all the elements of a wage
differential pursuant to Section 8(a) of the Act. First and foremost, the arbitrator finds that when the petitioner
returned to work for respondent with permanent restrictions she was placed in a supervisory role, which was her
usual and customary line of employment with respondent. At no time while in that position did petitioner
present credible evidence to show that she was unable to pursue this line of employment. In fact, it was the
petitioner who testified that she decided to look for altemate employment because she did not like working the
second shift. The arbitrator finds this testimony supports a finding that petitioner left her usual and customary

line of employment after her injury solely due to personal reasons.
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Additionally, the arbitrator finds the petitioner has failed to prove by the preponderance of the credible
evidence that her eamnings were permanently reduced as a result of the disability. First, the arbitrator finds that
when petitioner was returned to work with permanent restrictions, in her usual and customary line of
employment, she offered no evidence to support a finding that her eamings were reduced. In fact, when
petitioner voluntarily left this supervisory position to take to the Staff Management Position in Jefferson, WI,

her wages actually increased by another $2,000 a year.

Assuming arguendo, one was to look at petitioner's job at LuJack to determine if petitioner's earnings were
permanently reduced, the arbitrator finds the petitioner has failed to provide sufficient evidence to prove this
element of her claim. The petitioner testified that she has worked for Lujack since August of 2015, a period of
about a year and a half. However, what petitioner has actually eamed during that period, or is currently earmning
today, is unknown, based on the fact that petitioner has failed to offer any evidence to support this claim.
Petitioner only saw fit to enter into evidence a few payroll stubs from the October-December of 2016 in support
of her claim. The arbitrator finds these select paystubs are insufficient evidence to support a claim that her
earnings are permanently reduced. Petitioner failed to offer into evidence any payroll stubs for the period
August 2015-September 2016, or any payroll stubs from 2017. For these reasons, the arbitrator finds the

petitioner has failed to show that her earnings have been permanently reduced.

Having found the petitioner has failed to prove by a preponderance of the credible evidence that she is
entitled to a wage differential pursuant to Section 8(d)1 of the Act, the arbitrator finds the petitioner is entitled
to a permanent partial disability pursuant to Section 8(d)2 of the Act.

With regard to subsection (i) of §8.1b(b), the Arbitrator notes that no permanent partial disability

impairment report and/or opinion was submitted into evidence. The Arbitrator t