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STATE OF ILLINOIS )
RSUTI : )} SS.
COUNTY OF WILL )

8 ngo_f{ﬁ THE ILLINOIS WORKER.S’“-COMPENSATION_ COMMIS..S;'{'ON
Maﬁq e | - T
| Pétiﬁoﬁér,'
e s NO: 16?\}@4_29?
o - - 21IWCC 0016
Islafnorade_ Flsh Company, o

| : Respondent_. ]

' ORDER OF RECALL OF- DECISION UNDER SECTION 19( ﬂ

. Pursuant to Sectxon 19(f) of the Act the Comm1s31on, upon mot1on of the Respondent
filed January 22,2021, finds that a olerlcal error exists in the Decision and Opinion on Review
dated January 11, 2021 in the above captioned matter, as the body of that Decision finds that
Petltloner did not provide | proper notice of his accident to Respondent and the conciusxon ofthe
Decision incorrectly states that Petitioner provided timely notice of his’ acmdent to Respondent
Petltloner does not Ob_] ect to Respondent 8 motlon ' :

IT 18 THEREFORE ORDERED BY THE COMMISSION that the Decision and Opmzon
on Revww dated January 11, 2021 is hereby vacated and recalled pursuant to Section 19(f) fora
clencal error contamed therem : - o

- IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Dec1s1on and
. Oplmon on Rewew shall be issued simultaneously with ﬂ’llS Order '

DATED: N 26 2 ¥
o: 11/19720 - Barbara N. Flores

BNF/kcb
45







STATE OF I_LLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
E . | ) SS. D Afﬁrr‘h wifh changes D Rate Adjustment Fund (38(g))
COUNTY OF WILL ) D Reverse _ o D Second Injury Fund (§8({e}18)
' ' D PTD/Fatal denied
% Modrfy lj |Z] None of the abové

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

:Ma_ri_o Marrero,
Peti.tiolner', |
vs. o . NO: 16 WC 24292
G 3 | 21 TWCC 0016
Islamorada Fish Company, :

| Respondeht. '

o CORRECTED DECISION AND OPINION ON REVIEW |

Tlmeiy Petltion for Rev1ew under §§ 19(b) and 8(a) havmg been ﬁied by the Petltioner
herem and notice given to all parties, the Commission, after consxdenng the issues of medical
expenses, permanent disability, and penalties and fees, being advised of the facts and law,
modifies the Decision of the Arbltrator as stated below and otherw1se affirms and adopts the
Decision of the Arbitrator Wthh is attached hereto and made a part hereof

The Commission modifies the Dec1s;on of the Arbltrator w1th respect to the i issues of
accident, notlce, and causal connection :

I; o Accndent

Regardmg whether Petitioner sustamed an accident that arose out of and in the course of
his employment the Commission notes that the Decision of the Arbitrator in this matter was
issued prior to the Illinois Supreme Court decision in McAllister v. Illinois Workers’
Compensation Comm 'n, 2020 1L, 124828, which reversed the Comm15310n s determination that
the claimant, a restaurant employee whose knee “popped” after kneeling to look for carrots at
work, failed to show that his injury arose out of his employment. /d. 2. Our supreme court
found that the claimant’s knee injury “arose out of” an employment-related risk because the
evidence established that at the time of the occurrence his injury was caused by one of the risks
distinctly associated with his empioyment as a sous-chef. /d. §47.

The McAllister court further confirmed that Caterpillar Tractor v. Industrial Comm 'n,
129 T11. 2d 52 (1989), prescribes the proper test for analyzing whether an injury “arises out of” a
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cla1mant s employment when the clannant 18 mjured performmg job duties mvolvmg common bodﬁy
movements or routine “everyday activities.” McAllister, 2020 IL 124828, 9 60. The court
overruled Adcock v. Hlinois Workers’ Compensarzon Comm’'n, 2015 IL App (2d) 130884 WC and
its progeny “to the extent that they find that injuries attributable to common bodily moverents
or routine everyday aet1v1t1es such as bendmg, twisting, reaching, or standing up from a -
kneelmg posztlon are not Compensable unless 4 claimant can prove that he or she was exposed to
arisk of injury from these common bodily movements or routine everyday activities to a. greater
extent than the. general pu’olzc » McAllister, 2020 1L 124828 € 64. That is, “[o]nceitis
estabhshed that the injury is. work related, Caterpzllar Tractor does not require claimants to
present additional evidence for work~related mjunes that are caused ‘Dy common ‘oodzly

: movements or everyday actmtles ?? Ia’ ' o :

Accordlngly, a nsk 18 dlstmetly ass001ated w1th an employee S employment 1f at the tlme
of the oceurrence, the employee was perfomnng (l) acts he or she was znstructed to perform ‘oy
that the ernployee might reasonably be expected to perform xnc:ldent to h1s or her ass: gned dutles
1d. 1{ 46 (Cltlng Carerpzllar Tmcror, 129 lll 2d at 58) : :

_ _' In thzs case, Petlttoner does not allege that any part1cular event or acute mmdent caused
his symptoms and, as suggested in the Decision of the Arbitrator, Petitioner may be con31dered
‘as having alleged a repetmve trauma injury. Petmoner testified that he worked as a cook,

: spending almost his entire shift in a confined. space spinning back and forth between cookmg
" and preparing plates.  Petitioner added that he wore: ankle—lngh non-shp kitchen shoes, which. -

‘hurt his feet nnmedmtely, but Wthh he was requared to wear. Although Petmener later testified .

' that he was not required to ‘buy these shoes froma partlcular store; Respondent prov1ded l:nm :
with the name of the comparny from Whach to buy the shoes. - Petitioner.also testified that -
sometimes, he would stand in front of the sink and wash dishes for the entire shift, both manually
and feeding dishes into a dishwashing machine. He testified that he was supposed to receive
breaks during his shift, but occasionally could not take them if the restaurant was too busy.
Petitioner further testified that he began working double- shifts, approximately 12 hours long.
According to Pet1t1oner as he worked the double-sh1fts his feet began to hurt “really bad.” He
later added that the’ pam came on gradually over time, continued from day-to-day, and worsened
to the point where he could not walk. He explained that lus feet would begm hurtmg mcredzbly
appromrnately an hour or two into hls shift. '

The Comrmssmn also notes t_hat Petitioner’s claim rests on a repetitive trauma theory, and
the manifestation date of his injury was alleged to be December 15, 2015, the date that he
required medical treatment from Dr. Jennifer Fuehrer at the Foot and Ankle Wellness Center
See Durand v. Industrial Comm’n, 224 111. 2d 53, 72 (2006)

Given the totahty of the c1reumstances 1nclud1ng Petitioner’s prolonged repetitive
standing and spinning in painful non-slip shoes of the sort required by Respondent, the
Commission concludes that Petitioner’s acts are such that Petitioner might reasonably be
expected to perform them incident to his assigned duties. Accordingly, the Commission finds
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that Petitioner sustained an aeeident that arose out of and in the course of his emptoyment. See
McAllister, 2020 IL 124828, 9 46 (citing Caterpillar Tractor, 129 111. 2d at 58).

II. Notice

The Arbltrator ruled in the alternative that Petitioner did not prov1de proper notice of his
acezdent to the Respondent. Section 6(c) of the Act requires the claimant to give notice of the
accident “t0 the employer as soon as practzcable but not later than 45 days after the accident.”
820 ILCS 305/6(0) (West 2014) ‘Section 6(c) further prov;des that “Injo defect or inaccuracy of
- such notice shall be a bar to the mamtenanee of proceedings on arbltratlon or otherwise by the

employee unless the empfoyer proves that he is unduly prejudwed in such proceedmgs by such
defect or inaccuracy.” Id. The notice is Jurisdwt;onal and the failure of the claimant to give
‘notice will bar his claim. Thrall Car- Mamg?zcturmg Co. v. Industrial Comm’n, 64 111. 2d 459,
465 (1976). However, a claim is only barred if no notice whatsoever has been given: Silica
Sand T mnsport Inc. v. Industrial Comm’n, 197 11 App. 3d 640, 651 (1990) “If some notice .
‘has been given, but the notice is defectwe or 1naccurate then the employer must show that he has
been unduly pregudlced » Id ' - : : '

However “the statutory element of undue prejudzce to the employer is pertment only
where some notice is given in the first piace White v. Hllinois Workers’ Compensatton
Comm’n, 374 1l App 3d 907, 910 (2007) (cmng Fi emx~Sczsson Constructzon Company v,

_ Indusrrzai Comm n, 27 Hl 2d 354 357 (1963)) :

Our supreme court 1ater elaborated on F emx~Sczsson s treatment of the notlce 1ssue

“In Femx—Sczsson Constmctr.on Co V., Industrzal Com., 27 Ill 2d 354
the employer was: 0fﬁc1ally notified 49 days after the accident concemed and
.although the claimant's wife had phoned his foreman within the 45- day period
and informed him that her husband had been 1nJured but did not state it was
work related, the award was set aside. We said at page 357: ‘In the case now
before us there was no disclosure at any time of the fact that an accident had
occurred, although the employee knew of the occurrence at once and was
informed one week later that his injury was the result of the falling board.
There is no showing that the employer had actual knowledge of the accident
until after the 45-day per;od had expired. The teiephone call by the wife on
November 25 did not constitute notice of an accident, defective or othemlse
Nothmg ‘whatsoever was said about an accident or any involvement on the
part of the employer elther then or at any other time. The element of prejudice
to the employer is pertinent only where notice is given but it is indefinite or
incomplete.”” Ristow v. Industrial Comm’n, 39 111. 2d 410, 413 (1968).

As noted above, Petitioner alleged a repetitive trauma theory, with the manifestation date
of his injury alleged to be the date that he required medical treatment. See Durand, 224 111. 2d at
72. As the Durand court noted, “{r]equiring notice of only a potential disability is a useless act
since it is not until the employee actually becomes disabled that the employer is adversely
affected in the absence of notlce of the accxdent ? Durand, 224 111. 2d at 68.
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“In this case, Petttloner alleged an accndent date of December 15, 201 5 and did not file an
Applleatlon for Adjustment of Claim nntil August 9, 2016, followmg two surgeries and the
termination of his employment with Respondent. However, Petitioner testified that he informed
his managers, particularly one named Mandy, that hlS “foet started hurting really bad” and that
he could not work double-shifts, but added that he never asked Mandy to work fewer hours

“because of his feet. Although the exact ttmmg is not stated in Petitioner’s testunony, when read
- in context these statements appear to have been made shortly atter the acetdent date

Gtven th1s record as in F emx-Sczsson Petttloner mformed Respondent of hls 1njury but
- .d1d not. ttrnely mform Respondent thathis’ employment had some impact on or aggravated hlS

© pre-existing. foot condition. Indeed, Petitioner acknowledged that he did not inform Respondent
of his pre—exxstmg medteat condltlon at least not before ment10n1ng it'to his general manager,
Mr. Espmosa This conversation ‘oceurred no earher than Janvary 20, 2016, when Petitioner

' underwent a resection of the tarsal coalition with fuswn of the subtalar joint of the left foot. The .

‘conversation thus occurred. long after his claimed accident date and first medical treatment, and

- ‘made no reference to the cause of his foot pain. Moreover, even assuming for the sake of _
- argument that Petitioner told his manager that he should not work double- shtﬂs sucha statement
' d1d not mform Respondent that his i mjury was Work—related or that Petmoner was. ctaummg that it

T hus there is no showmg that Respondent had knowledge of any ela1med eonnectmn R
5 between Petitioner’s Work activities and his pre-ex1stmg ankle/foot condition until after the 45- :
- day niotice perlod had run: Aceordtngly, even though Petitioner establishied he sustained an .
acc1dent pursuant to McA lester he d1d not prov1de proper nottce of that acmdent to Respondent '

1L Causal Connectlon

_ The Arbztrator ruled in the altemat:ve that Petitioner d1d not establish a eausal conneetton
between his injury and his current condition of ill-being. To obtain compensatlon under the Act,
a clannant must prove that some act or phase of his employment was a causative factor in his
ensuing injuries. Land and Lakes Co. v. Industrml Comm’n, 359 I1l. App. '3d 582, 592 (2005) A
work-related i 11‘1_]111'}/ need not be the sole or principal causative factor, as long asitwasa . - -
¢ausative factor in the resultmg condition of ill-being. Sisbro, Inc. v. Industrial Comm’n, 207 11L.
24193, 205 (2003). T hus, even if: the claimant had a preexisting degeneratlve condition which
made him more vulnerable to injury, recovery for an accidental injury will not be denied as long
as he can show that his employment was also a causative factor. Id. at 205. A claimant may
establish a causal connection in such cases if he can show that a work-related injury played a role
in aggravatmg his preexisting condition. Mason & Dixon Lines, Inc. v. Industrial Comm’n, 99
M. 2d 174, 181 (1983); Azzarellz Constructzon Company V. Indusmai Comm 'n, 84 111. 2d 262,
266 (1981). . _

In addition, an employee who alleges injury based on repetitive trauma must “show[] that
the injury is work related and not the result of a normal degenerative aging process.” Peoria
County Belwood Nursing Home v. Industrial Comm’n, 115 Tll. 2d 524, 530 (1987); Edward
Hmes Prec:szon Components V. Industrzal Comm n, 356 1L App. 3d 186, 194 (2005). In
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_ .repetltlve trauma cases, the clarrnant “generally rehes on medlcai testlmony establishmg a causal
connection between the work performed and claimant's dlsabrhty Nunn'v. lllinois Industrial
Comm’n, 157 TIL. App. 3d 470, 477 (1987); see also Johnson v. Industrial Comm’n, 89 1. 2d
438, 442-43 (reversing the Commission’s award of beneﬁts where claimant farled to present any
- expert medical evidence supportmg her claim that her injuries were caused by repetltlve work
-actmtres) Thus, repetitive trauma claims mvolvmg the alleged aggravatwn ofa preex1stmg
- _condition generally cannot’ succeed unless the claimant presents medical testimony suggesting
that: (1)he had a preexisting condition that was or could have been aggravated by his repetitive
work activities; and (2) his current condmon of ill-being was or could have been caused (at least
in part) by tl’]iS work-related trauma and is not s1mply the result of a nonnal degeneratwe agmg

+ o In thls case there is no medrcal evrdence to support Petmoner ] repetltlve trauma theory

' ._establzshmg that his preeXIStmg foot condition was aggravated by his work activities. Petitioner
did not submit a'medical opinion supportmg a ﬁndmg of causal connectron Respondent offered

_evidence from Dr. George Holmes, the Section 12 examiner; who opmed that therewasno

*“causal relationship between the current condition of Petitioner’s left foot and hzs surgery and -
Petltmner 'S employment with Respondent Dr. Holmes further opmed that the ongoing condition
‘of the subtalar nonunion was related to Petitioner’s post-operatlve exposure to both Medrol -
'Dosepak and 1ntraa1t1cular injections, as well as contmued -exposure to steroids. 1In the doctor’s

' oplmon Petmoner S degeneratwe drsorder and congemtal disordered tarsal coalition is the sole

- cause of Petltlcner s need for, surgery ‘and hrs symptoms, though the exposure to steroads isa

- known factor to decrease bone heahng Dr. Holmes also analogrzed Petrtloner 'S s1tuat10n to

'someone with' asthma, notmg a person without asthma should be able to’ walk { up a flight of
*stairs, \_whlle a person ‘with asthma will make thelr asthma WOrSe. - The doctor testrﬁed hasa - :

“structural problem with his foot, a congemtal process that is destmed to cause a medical problem. - "
Dr. Holmes later testified: “If he stands on his foot, it’s going to hurt because he'sgota
nonunion.. But if he stands on the: foot and it huits, it does not make the nonunion any Worse.
'He s got a nonumon whether he stands or not ' :

ln sum, Petmoner falled to prowde the medrcal testimony generaily reqmred to estabhsh
repetitive trauma. claims 1nvolvmg the alleged aggravation of a preexisting condition, while -
Respondent offered expert testimony ‘opining that Petitioner’s activities may have aggravated hrs
pre-existing symptoms , but not his underlying pathology. Accordmgly, the Commission '
concludes that Petitioner failed to prove a causal connectron between his i mJury and hlS current
eondltron of ill- bemg : :

In all other respects the Commlssron afﬁrms and adopts the Dec1saon of the Arb1trator

ET lS THEREFORE FOUND BY THE COMMISSION that Petitioner sustarned an
acmdent that arose out of and in the course of his employment on December 15 2015.

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner did not provide
timely notice of his accident to Respondent.
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IT IS FURTHER FOUND BY THE COMMISSION that Petmoner failed to estabhsh a
causal connect;on between his accrdent and his current eondltion of ill- belng

ITIS THEREFORE ORDERED BY TI—IE COMMISSION that the De01310n of the
Arbitrator filed on April 23 20191 18 hereby afﬁrmed and adopted as modrﬁed herem

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petmoner interest under §19(n) of the Act, if any

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
eredlt for all amounts paid rf any, to or on behalf of the Peﬁtmner on account of sald aec1dentai

m}ury _ S
DATED: AN 2 62021 o il T
- oi11/19/20 R _'B_arbare_N. Flores -
~ 'BNF/keb | -

045

DeborahL Srmpson _

. Concurrence in Part and Dissent in Part

I concur with the majority’s. finding that the Petitioner sustained an accident. However, 1
disagree with its conclusions that the Petitioner failed to provrde the Respondent with sufficient
notice of his accident and that his current condition of 111 bemg 18 not causalIy related to hlS
accident. Therefore, i respeetfully chssent -

. The majonty has found that Petmoner rnformed the Respondent of I’llS injury but did not
timely inform the Respondent that his employment had “some impact on or aggravated his pre-
existing foot condition.” The Act does not require an employee to be aware of or inform the
employer that he or she has‘a pre-existing condition. A Petitioner snnply needs to notlfy the
Respondent that he has been injured and that the injury was work related. In thls case
Petitioner’s unrebutted testlmony was that he toId hlS assistant manager that:

“My feet started hurtmg really baa’ and I couldn t do doubles back to back Ilke
they had me doing because it was causmg me extreme amount of pam
(Emphases added ) :

Petitioner’s statement to his assistant manager was not one simply relaying day to day
complaints of pain. The back to back doubles were causing him extreme pain. Additionally,
Petitioner informed Respondent’s general manager that he was having foot surgery. These
conversations occurred within 45 days of Petitioner’s December 15, 2015 manifestation date.
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Therefore in my oplmon Petitioner provzded Respondent sufﬁcnent not1ce of his accident under
the Act. ' : : :

Ialso beheve Petltloner estabhshed a causa] connection between his injury and his
current condmon of ill being. Whﬂe Dr. Holmes testified that there was no such causal
‘connection and that Petitioner was “destmed” to have surgery, he did admlt that Petitioner’s
‘work activities would piace additional stress on Petitioner’s feet and increase his symptoms. In
the’ years prior to his manifestation date, Petitioner had worked for other restaurants and played
“sports with minimal discomfort and had not requlred medical treatment. Only after working the
- “back to back doubles” for weeks d1d he suffer extreme pam eausmg hnn to undergo surgery
: shortly thereaﬂer _ : ; :

Dr Hoimes S testlmony and the cham of events evzdenee in th1s case estabhshed that
Pet1t10ner s work activities aggravated his pre- exzstmg condition and accelerated his need for
“surgery. | would have found Petitioner established a causa} connectlon between h1s 1n3ury and
hrs current eondttlon of 111 betng ' - :

o For the forgomg reasons 1 respectfully dlssent from the dec131on of the majorlty
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STATE OF ILLINOIS )

[ injured Workers® Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF WILL * - ) || Second Injury Fund (58(¢)18)
None of the above
ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Mario Marrero Case # 16 WC 24292

Employec/Petitioner

V.

Isiamorda Fish Company

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to cach
party. The matter was heard by the Honorable Anthony C. Erbacci, Arbitrator of the Commission, in the city
of New Lenox, on March 12, 2019. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

THSPUTED ISSUES

A. [_] Was Respondent operating under and subject to the Tllinois Workers' Compensation or Occupational
Discases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

Was timely notice of the accident given to Respondent?

m o 0w

@ Is Petitioner's current condition of ili-being causally related to the injury?

o o™

D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?

[j What was Petitioner's marital status at the time of the accident?

-

[X] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. iE What temporary benefits are in dispute?
[ 1TPD [_] Maintenance B 1TD
L. What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_]Other

fCArbDeci9h) 2210 IO0 W, Randolph Streer 45-200 Chicago, 160601 3i2°8H4-6611 Toll-free 860:332-3033  Weh sie: www iweeah gov
Downstale offices: Collinsville 618346-343) Peoria 309:671-3119 Rockfird 815:957.7292  Springfield 21 7:755-7084
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On December 15 2015 Respondent wm operatmg under and subjcct to the pl'OVlSlGIIS of the Aet

F !\Dl\Gb

On. th1s date an emp]ovee empiover relat;onshtp drd exrst between Petltioner and Respondent

On thlb date, Petltmner dtd not sustam an accrdent that arose out of and in the course of employment

Ttmeiy not1ce of this accrdent was nat grven to Reepondent

Petltroner s current condrtlon of dl-bemg is not caueally related fo the acc;dent

In‘the year precedmg the mjury Pct:ttoncr ea:rned $1 1 804 52 the average weekiy wage was $227 01.

On the date ef deudent Petltloner wae 22 years of age smgle Vvlth 9 dependent chtldren

I’etrtroner has reeewed all reasonable and necessary mcdncal serwces ' :
'Resraondent has pard all reasonable and necessar} eharges for aH reasonable and necessary medical serv1ces |

Respondent shall be gwen a credlt of $0 for TTD $0 for T PD $0 for marntena:nce and $0 for other beneﬁts
fora total eredlt of SO L . _ . : :

Respondent is entltled to a credrt of $0 under Scctron 8(]) of the Act
O'RB'FR ' |

. _The Arb1trator ﬁnds that the Petrtroner falled to meet hls burdcn of proof wrth rcgard te the i 1ssues of aemdent
notlce and causatron The Petitioner S cialm for compensatmn 1s therefore, demed - :

No bene_ﬁts are _'a'wardcd _h’erem.

RULES REGARD]N(‘ APPEALS Unless a party ﬁles a Penaon for Rev:ew wrthm 30 days after recetpt of th:s deusron
and perfeets arey ;ew m aecordance wrth the Act and Ruies then this decrswn shaii be entered as the decrsrcn of
the Cornrmssmn L :

Srnwm OF I\TERE&:? RATE If the (,omrmssmn reviews thlS award mterest at the rate set forth on the N tzcé of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of paymemi however, if
an employee s appeai results in elther no change or a decreasce in this award interest shaﬂ not accrue.

e _ April 15, 2018
Arbitrator Anthony C. Erbacci o ' Date o

Mario Marrero v. lslamorda Fish Company 16 wC 24292 . .
ICADecl(b) Page 2of9 _ APR 2 3 2019
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_ Petitioner testified that he began working for Respondent Islamorada Fish Company, in

December 2014. On cross-examination, however, Petitioner identified Respondents Exhibit 2 as the
Employment Application he completed and he acknowledged that he did not apply to, or work for,
Respondent until May of 2015. Petitioner worked part time as a cook and dish washer, and he worked
approximately 35 to 37 hours per week. Petitioner testified that his normal shift was 6 hours long and
he worked five days per week.

Petitioner testified that his work station while cooking was approximately 5 feet by 3 feet and
that he would remain at his station unless he was going to the cooler for additional items. When
working as a dish washer, Petitioner would stand in front of a sink and either manually wash dishes or
load them into a machine. Petitioner testified that he worked on concrete floor with non-slip ridges cut
into it and there were no mats on the floor. Petitioner testn‘led that he was requareci to wear non-slip
kitchen shoes chef‘s pants, a shirt and a hat.

Petatlcner testified that he was supposed to get breaks, however sometimes the restaurant got
too busy and he didn't get to take one. Petitioner testified that during the Christmas holidays, he
began to work double shifts on occasion, which would require him to work 12 hours instead of his
usual 8 hours. Petitioner testified that double shifts were sometimes voluntary and sometimes
scheduled. On cross-examination, Petitioner testified that it was poss;b!e that he worked less than 10
double shifts throughout the entire holiday season.

Petitioner testified that he began to notice that his feet were hurting him and he told "Mandy”,
the assistant manager, that his feet hurt and that he did not want to work back to back double shifts
anymore. No incident report or accident report was completed at that time.

Petitioner testified that, prior to his employment with the Respondent, he worked at several

other restaurants and that he had no issues with his feet while working for any of these employers.

Petitioner also testified that he played baseball in high school and had no problems with his feet.

Petitioner acknowledged that he was born with a foot condition and that he had experienced

problems with his feet before, but he testified that he had never sought any medical treatment for his

feet. Petitioner testified that his pain gradually worsened while working fcr Respondent and was made
worse when he began workmg back to back doubie shlfts

On December 15, 2015, Petitioner sought treatment for his foot complaints with Dr. Jennifer
Fuhrer at the Foot and Ankle Wellness Center. A history of “bilateral ankle pain for 12 months” is
noted as well as hilateral ankle pain which ‘has been hurting for years.” Petitioner was noted to report
that he had pain in his ankles smce he was a child and that "he has been working doubles . . . and the
pain has been getting worse.” Dr. Fuhrer diagnosed tarsal coalitions, congenital pes cavus and foot
pain, and she administered steroid injections into both of Petitioner's ankles. On December 29, 2015,
Dr. Fuhrer noted that the Petitioner was suffering severe pain in his feet “secondary to tarsal
conditions in both feet

On January 20, 2016, Petitioner underwent a fusion surgery on his left foot. On January 27,
2016, Petitioner underwent a revision surgery on his left foot surgery to replace one of the screws that
had been placed during the injtial surgery. Petitioner was noted to do well following surgery, and on

Maric Marrero v. istamorda Fish Company, 16 WC 24292
ICArbDeci9¢b) Page 3 of 9
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-March 19, 2016 Petrtroner began therapy at’ Achreve Manual Physrcai Therapy The rnitrai physrcat

therapy note indicates “Prior to surgery patrent was in constant pain all day, every day; since about
age 10.” Petitioner continued to treat end on May 26, 2016; Dr Fuhrer released hlm to return to work :
wrth Irght duty restrrctrons _ E SRR PR - SRR -

Petrtroner testrfred that he presented hrs irght duty restrlctlons to Respondent but they were not
accommodated Petitioner was: termmated by Respondent on July 27 201 6 for farl;ng to return from
hrs rnedrcal leave of absence S _ L e SR TN R - -

Petrtrener contrnued to treat for hrs Ieft foot and underwent a thrrd surgery on September 14 :
_2016 Dr. Fuhrer, released Petitioner to full duty. and ptaoed him at maximum medical improvement as
of October 17, 2016 After- berng released from Dr. Fuhrer's care, Petitioner worked in‘a warehouse
and then at. Valtey Vrew Transpertatron where he is currentty workrng Petrtroner currently earns over'
$16 per hour end he works 7 25 hours a day and 5 days per week : e _

Petrtroner testrfred that he contrnues fo. have pam in hrs ieft foot is unable to run or. play sports o
_and oant walk -onuneven surfaces ‘without pain. Petitioner ‘isnot_currently taking - prescnptron
medrcatron or. any pam medlcatron Petrtroner testltred that he atso has parn in hlS rrght foot o

: Danret Esprnosa Respondent S General Manager testlfred that Petshoner was a cook and drsh"? '
washer for Respondent from May 2015 through January 2016 Mr. Esprnosa testified that he ‘was
_personaHy familiar with-all jObS within the restaurant and - regularty perforrns ‘each of the Jot)s hrmself -
“He testified that the areas that Petitioner worked in’ ‘had tile floor that was. flat and level and there was .
“no change: of eievatlon between the work- areas Petitioner was not requared to overcome. obstacles;
step over’ anythmg or go up or down' stairs. as. part of hrs jOb Mr: Esprnosa testrfred that ernployees'
can sometlmes work double shtfts however rt is: not a common occurrence S ST

_ Mr Esprnosa testlfled that employees are. to rnform management of any work accrdents or.
m;urres Once. management is notified, they |mmed|atety call their insurance carrier and determine if
the injured employee needs to. be transported to the doctor or hospital. Mr. Esprnosa testlfred that this
procedure is always’ followed and that: he would-be contacted by the insurance carrier, even if anether
manager reported an emp!oyees injury to them. Managers do not: notify the insurance carrier if an:
employee injures: themseives outsrde of Respondent’s restaurant or rf they rnerely complam of typrcal
day~to-day parns : : : iy R I et o :

M Esprnosa testrfred that Petrtroner drd telE Respondent that he was undergorng surgery on
hrs foot ‘but indicated that it was the due to problems that he had had since birth. ‘Mr. Esprnosa :
testified that Petitioner never indicated that his injuries or need for treatment were rélated to, or
caused by, his work for Respondent -After Petitioner's surgery he was placed on a 'medical leave of
absence and’ did not return to work when ‘he was released to light duty. Mr. Espinosa testified that
had Petitioner attempted to return’ to 'work, Respondent woutd have attempted to accommodate his
restrrctlons however Petrtroner never attempted to return in any capacity. Mr. Espmosa testrﬂed that '
Petrtloner was term;nated in JuEy 2{)16 for farlrng to return from hrs medtcal ieave i :

- At the request of Respondent Petitioner was examrned by Dr George Ho!mes a board
certified orthopedic surgeon, on December 14, 2017. Dr. Hoimes testified that Petitioner had
congenrtai foot deformities prror to any aileged December 15, 2015 rnjury Dr. Hotmes dragnosed
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Petitioner as having congenital pes cavus deformity and a tarsal coalition of both feet. Dr. Holmes
indicated that congenital pes cavus is a condition that one is born with, as opposed to being acquired
through age, wear, and tear.  Similarly, a tarsal coalition is a birth defect that leads to bones. fallmg o .
separate completely, which leaves a remaining bridge between the bones..

_ Dr. Holmes testified that Petitioner's conditions were not causally related to his work or
employment with Respondent; prolonged: standing could aggravate Petitioner’s pain, but would: not
aggravate his underlying birth conditions; Pefitioner's degenerative conditions. would:  have
independently caused his symptoms and need for surgery; the only way Petitioner would not have
needed surgery would be if he never walked whatsoever; Petitioner's work history did not increase his

pathology, and any use of the term aggravatlon is confined to symptomoiogy, not to a structural
aggravataon : _

Dr. Holmes testuﬂed that he understood Pet;t;oner to have worked double Shlﬁs which he
interpreted as being up to 16 hours, and that the size of the space that Petitioner works in is not
germane to his condition or injuries. Dr. Holmes opined that Petitioner's restnctlons and treatment
were reasonable but unrelated to his work for Respondent

CONCLUSIONS

ln Support of the Arbltrator s Decnsnon relatmg to (C.), Did an accndent occur that arose out of
and in the course of Petitioner's employment by Respondent, the Arbitrator finds and
concludes as follows:

The Arbitrator finds that Petitioner failed to prove that an accident occurred, which arose out of
and in the course of his employment with Respondent. Therefore aﬂ clalms for compensation are
demed S

s axlomatic that the Petltloner bears the burden of show:ng by a preponderance of the
ewdenoe that he or she has sustained accidental injuries arising out of and in the course of the
employment. A petitioner must establish both the “arising out of” and the “in. the course of” elements
were present to prove a compensable injury. The mere fact that a petitioner was at ‘work or engaged
in some work-related activity is not sufficient to support an award under the Act.

~Under the Act, an injury is “accidental’ only when, "it is traceable to a definite time, place and
cause, is unexpected and “without affirmative act or design of the employee.” Intt Harvester Co. v.
Indus. Comm’n, 56 Ill. 2d 84, 89, 305 N.E.2d 529, 532 (1973). Deveiopment of symptoms of pain,
discomfort, stiffness,. etc., without an accident does not meet the test” /d. The “arises out of’
requirement mandates that the injury must have originated from some risk connected with, or
incidental to, the employment so that there is a causal connection between the employment and the
accidental injury. Caterpillar Tractor Co. v. Indus. Comm'n, 129 . 2d 52, 58, 541 N.E.2d 665, 667
(1989). “In the course of’ employment indicates a time, place, and circumstances requirement, under
‘which the accident must have occurred. Knox Cty. YMCA v. Indus. Comm'n, 311 |ll. App. 3d 880,
884--85, 725 N.E.2d 759, 762-63 (3d Dist. 2000).
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lf an snjury results out. of a: hazard to. whlch the employee ‘would be equaily exposed to
regardless of their employment or a risk personal to the employee, itis not oompensable Caterpillar,
129 ll,2d 52, 58-59, 541 N.E.2d 665, 667-68. (1989). Thecourt has established three. categones of
risk based on that pr:ncrple {1) risks unigue to employment, (2) risks: personal to the em ployee, and
(3) neutral risks ‘that are neither empioyment based nor:personal. Metropohtan Water ‘Reclamation -
Dist. .of Greater Chi. v. Ill. Workers’. Comp.- Comm’n, 407 L. App. 3d 1010, 1014 (1st’ ‘Dist. 2011)
Employment—related risks are compensable while" personal risks typlcally are not. Noonan v. M.
~ Workers’ Comp Comim'n, 2016 1L App (1sty 152300WC; 119, 85 N.E.3d 530, 535 (2017) ‘Neutral
risk-injuries. are: generally held not to arise out of employment and are compensable urtder the Act
- ‘only-where the employee was’ exposed to the risk to a greater degree than the general. public. /d. at -
'536;.“Such an increased’ rlsk ‘may be:either qualltatwe ‘slich as some. aspect ‘of the’ employment
which contnbutes 10 the risk; or quantitative, such'as when'the employee ‘is- exposed to.a common
risk more frequentiy than the general public ” Metropohtan 407 lll App 3d at 1014 944 N E 2d at
804 L AT

The purpose of companng the exposure of an employee toa nsk in the course of employment-
and the exposure of the general public to the same risk is to. tsolate and- 1dent|fy the distinctive
characterlst;cs of the: employment. Ceterptllar 129 lll 2dat 62, 541 N. Ezd at 669 (1. 1989) ‘The
activities of walk[ng standmg and climbing stairs are activities that'the general public is constantly
exposed to.Dukich v.- lll.: Workers Comp.- Cemmn 2017 1L App (2d) 180351WC, 9] 26.-As the
Commission recently stated, “{v]oiumznous case law establtshes that the ‘act of standlng ‘and waikmg
does not constitute a risk greater than that to which the generai public is exposed Kevin’ Mcalhster V.
“North* Pond, 140L. W.C..28777.(lIL. Indus; Comm'n Jan. 8, 2016) (cmng Cater;oiﬂar 129 il 2d-at 52;
-Oldham v. Indus. Comm’n, 139 11l App 3d 594 (2d Dist. 1985); Elliot v. Indus. Commn, 15311, App -
13d'238 (1st Dist. 1987) Prince v. Indus. Comm’n; 15 Hi.2d 607 (1959)). Therefore;, the mere act of
repetitive standing or- walking does not constltute an accedent as oontemplated under the Act Duk:ch
2017 iLApp (2d) 160351WC 1}26 B SEPRE S .

Since the general publ:c is unfversaily exposed to the rlsks of walkmg and standmg ona delly
basis, proving that an employee is more frequently exposed to that risk would be difficult, if not
lmposstble In-fact, recent case law establishes  that repetitive walking and standang are not
considered compensable accidents “under. the ‘Act. See -Mcallister; 14 ‘IL. W.C. 28777 (1. Indus.
Comm'n Jan. 8, 2016) (“the act of standing’ and waikmg does not constitute a risk greater than that to
which the general-public is ‘exposed”); Debbie Doggett v.- State of lllinois, ‘Dept. of Corrections, 08 1L.
W.C.'05274 (Il Indus. ‘Comm’n Dec. 18, 2013) (“The Commission does’ not believe that the mere act
of “repetitive standing’ or -‘repetitive walklng constitutes ‘an accrdent as’contemplated ‘under ‘the -
Workers' Compensation Act.”), Lori Cady v. State of lltinois = ‘Menard Correctional- Facility; 12 L.
W.C. 10991 (lil: Indus. Comm’n Nov.:14, 2013) (“Simply : stated, the Commission does not believe that
the mere act of ‘repetitive- standmg or ‘repetitive walking’ constitutes an accident ‘as contemplated
under the Workers' Compensation Act.”); Julie A. Wright v. Chi. Youth Centers, 03 1.1.C. 0465 (il.
indus. Comm n July'9, 2003) (" Merely welklng or stepping is not a oompensable work acc1dent §5
‘Wible v. Meijer, 03 -1.1.C. 0011 (lll. indus. Comm'n Jan.:14, 2003) (“Obviously, just standing and
walking on smooth floors is not compensable under current case law.”);:Diana Karlman v. Citibank,
01 1L1L.C-0570 (. Indus: Comm'n July 23,2001) (“The act of stendmg and walklng does not oonstitute
a risk greater than that to which the general publlo is exposed ) ' '
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The Arbitrator notes that existing case law indicates that standing or walking, regardless of
quantity, is not compensable unless there is also a qualitative risk-enhancer to which petitioner was
more often exposed. Even if there is an increased qualifative risk with the employee’s work, the
employee must also establish that the accident occurred because of that condition, and the increased
l‘ESk that resuited :

The evidence in the instant matter reveals. that the floor where Petlttoner workecf was flat; level
and made of tile; there was no change of elevation between Petitioner's work areas; there were no
obstacle or need to step over anything; Petitioner did not have to go up and down stairs; and it was
not common for employees to work double shifts. Petitioner never alleged or testified that there was
ever any qualitative risk, specific to his job, which related to his alleged accident or injuries. Instead,
Petitioner attnbuted his injuries to repetltlve standmg and workmg double shifts. :

Even if Petfttoners job required repetitive standmg and waik:ng, there must be some type of
qualitative risk that he is more frequently exposed to in order for him to establish a compensable
accident. Moreover, Petitioner must experience an increased risk that the generai publlc is not
exposed to in order to establish a compensable accident.

Petitioner fanEed to show that he was exposed to any risk beyond mereiy watk:ng and standmg
therefore he failed to prove his work activities constituted a compensable accident. For the foregoing
reasons, all cialms for compensatlon are denied.

in Support of the Arbitrator's Decision relating to (E.), Was timely notice of the accident given
to Respondent, the Arbitrator finds and concludes as follows:

Based on the Arbitrator's finding that Petitioner failed to prove an accidental injury arising out

of and in the course of his employment with Respondent, the Arbatrator finds that the issue of notice is
moot.

Assuming arguendo, that Petitioner sustained a compensable abciden{, the Arbitrator
nonetheless finds that Petitioner did not provide proper notice of his accident to Respondent.

Section 6(c) of the lllinois Workers’ Compensation Act states that, "Notice of the accident shall
be given to the employer as soon as practicable, but not later than 45 days after the accident.” lllinois
case law establishes that simply. notifying an employer of an injury is insufficient; it.is also necessary
that the employer be put on notice that the injury is in some way work-related. See White v. Workers’
Comp. Comm’n, 374 . App.-3d 907, 911 (2007); see aiso Fenix & Scisson Construction Co. v.
Indus. Com., 27 11.2d 354 (1963) (holding that Petitioner's wife calling his employer and stating that
he was mjured wathcut any lndlcatlon that the lnjury was from a work acc:dent was insufficient).

Defectnve or maccurate not;ce of an accndent is not a bar to compensablltty unless .the
employer is unduly prejudiced by said defect or inaccuracy. Sifica Sand Transport, Inc. v. Indus.
Comm’n, 197 Wll. App. 3d 640 (3rd Dist. 1990). The element of prejudice to the employer is pertinent
only where notice is given but it is indefinite or incomplete. Fenix, 27 llL.2d at 357.
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Petrtroner alleged that his accrdents manrfestatlon date was December 15, 2015 ‘Petitioner
underwent two surgeries in January of 2016 and he was terminated by Respondent on July 27,2016.
Petitioner. filed his and filed his Appllcatlon for Ad;uetment of ‘Claim on-August 9, 2016 Petitioner
testified that he told an Assistant Manager, Mandy, that his feet hurt and that he did not want to work
double shifts anymore. No accrdent report was: compieted -and no action was taken‘by Respondent or
Petitioner.. Respondent's witness, Daniel Espinosa, testified that- Petitioner told Respondent that he
was undergoing surgery on his foot,’ ‘howsver indicated: only that'it was the due to° problems that he
had had since: birth. There is no evidence that Petitioner ever indicated that his’ lnjUFIES or need for:
treatment were related to, or caused by hlS work for Respondent ' .

The Arbrtratdr also frnds lt s;gmfrcant that when Petrtroner lett work to unclergo surgery he wes |
placed on a medical leave of absence.: There was no mention of workers compensation, coverage of _
Petltloner s med;cat care, temporary total dlsabllrty, _or any other beneﬂt s _ '

The testrmeny demonstrates that Petrtroner fa:led to allege that any work place accrdent_

occurred ‘that his job was the actual cause of any foot parn or.injury. For the fdregomg reasons, the.

Arbitrator - finds ‘that -the Petrtroner farled to provrde notlce of hrs alleged rnjury or the detarls_
surroundmg hrs alleged rn;ury SR ; ORI AR S i S

In Support of the Arbrtrators Decrsron re!attng to (F) Is Petmoners current condrtlon of xli--
'be;ng causally related to the mjury, the Arbrtrator frnds and concludes as foliows R

Based on the Arbrtrators decrsron fmdmg that Petltloner farled to prove an accrdental mjury :' _
ans;ng out-of and in the ‘course of ‘his employment wrth Respondent the Arbrtrator fmds that"- -
determrnataon of the 1ssue of causatron lS moot : ol - IR

Assumrng arguendo that Petrtaoner sustamed a compensable acc;dent the Arbltrator
nonetheless f:nds that Petrtroner s conditlon is not causally related to the alleged aocrdent

The Supreme Court of Illznors has specrﬂoally ruled that an employee who is allegmg a
repetitive trauma injury carries the. same burden of proof as other: claimants . who. allege accidental
injury. Peoria Cty.-Belwood Nursing Home v. Indus. Commn 115 11.2d 524, 530; 505 N.E.2d 1026,
1028 (1987), The: Plaintiff must show that the aileged injury was caused by their work activity and “not
the result of ‘a normal’ degeneratrve process.” Id. An employeee injury is not compensable solely
because symptoms arose while the employee. was at work, nor is it sufficient: that the injury occurred |
at work, it must be proven that the injury was the’ result of an accident that was" rncrdental to the
employment. Quarant v. Indus. Comim'n,-38 M.2d 490, 492, 231 N. E.2d:397, 399 (1967) ‘see also
Caterpillar, 129 i, 2d at 64, ‘541 N E.2d at 670 (“[T]hls court is not prepared to adopt the position that
whenever an injury is suffered on work premises dunng work hours it is compensable regardless of
whether the conditions or nature of the employment increased or contributed to the risk whrch led to
the injury.”) (citing Rodnguez V. Indus Comm’n, 95 Jl.2d 168, 447 N. E 2d 186 { 1983)) '

Where there is expert medical test:mony suggestrng that |njur|es were caused by a normal
aging or degenerative process, the claimant cannot refute this testimony and establish that her
injuries were caused by a work-related repetitive trauma unless she presents expert medical
evrdence regardrng causation. Ca!houn Skr!led Care v. Ili Workers Comp Commn (Grbson) 406 lII
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App. 3d 1220 (4ith Dist. 2011). “Cases involving aggravation of a preexisting condition primarily
concern medical questions and not legal questions,” and “[tlhis is especially true in repetitive trauma
cases.” Nunn v. HI Indus Commn A57 Ml App. 3d 470, 478 (4th Dist. 1987)

If an empioyee suffers from a preemstmg conditlon he must show that hls cond;tzon was
aggravated or accelerated by his employment. See Caterpillar Tractor Co. v. Indus. Com., 215 |l
App. 3d 229, 241, 574 N.E.2d 1198, 1205 (4th Dist. 1991) (citing General Electric Co., 190 Iil. App. 3d
847 (4th Dist. 1989)) Repetitive trauma claims involving the alleged aggravation of a preexisting
condition cannot succeed unless the petitioner presents medical evidence that the claimant had a
preexisting condition that was or could have been aggravated by the repetitive work activities, and
that the current condition of ill-being was or could have been caused by the work-related trauma and
was not simply the result of a normal, degeneratlve agsng process Ca!houn 406 ill. App 3d 1220.

The Arbitrator finds that the opinions of Dr. Holmes to be credrble and persuaswe in the instant
matter. Dr. Holmes testified that Petitioner's conditions were not causally related to his work or
employment; prolonged standing could aggravate Petitioner's pain, but would not aggravate the
underlying/structural conditions of pes cavus or tarsal coalition; Petitioner's degenerative conditions
would have independently caused his symptoms and need for surgery; the only way Petitioner would
not have needed surgery would be if he never walked whatsoever; and Petitioner's work history did
not increase his pathology. Dr. Holmes also testified that he understood Petitioner to have worked
double shifts, which he interpreted as being up to 16 hours. and that this nor. the size of the space
that Petitioner worked in, is germane to his condition or injuries. :

it is clear from the evidence presented that Petitioner had a congenital and degenerative
condition that existed since birth. Petitioner offered no medical evidence to support his theory that his
current condition of ill-being is causally related to his employment with Respondent. Petitioner further
failed to provide evidence that his injuries were caused by his work activity and not the result of a
normal degenerative process. Additionally, Petitioner has failed to in any way rebut Dr. Holmes's
opinions that his employment did not cause or aggravate his underlying conditions. :

Based upon the foregoing, and having considered the totality of the credible evidence adduced
at hearing, the Arbitrator finds that Petitioner failed to prove that his COﬂditiOH of ill-being is causally
related to hls afleged December 15, 2015 accident.

Based upon the Arb;trators flndlngs and conclusions relating to the issues of accident, notice
and causation determination of the remammg disputed issues is moot.

Petmoners clalm for compensataon is demed and no beneflts are awarded herein.
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