
ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 16WC031820 
Case Name RODRIGUEZ, JUAN v. PROVEN 

PARTNERS 
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Proceeding Type 19(b) Petition 
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Petitioner Attorney John Castaneda 
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          DATE FILED: 4/21/2021 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

JUAN RODRIGUEZ, 

Petitioner, 

vs. NO:  16 WC 31820 

PROVEN PARTNERS MANUFACTURING, LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under Section 19(b) of the Act by the 
Petitioner herein with notice given to all parties, the Commission, after considering the issues of 
causal connection, medical expenses, prospective medical, temporary total disability (TTD) 
benefits, permanent partial disability (PPD) benefits, and penalties and attorney’s fees, and being 
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 

The Commission is not bound by the Arbitrator’s findings. Our Supreme Court has long 
held that it is the Commission’s province “to assess the credibility of witnesses, resolve conflicts 
in the evidence, assign weight to be accorded the evidence, and draw reasonable inferences from 
the evidence.” City of Springfield v. Indus. Comm’n, 291 Ill. App. 3d 734, 740 (1997) (citing 
Kirkwood v. Indus. Comm’n, 84 Ill. 2d 14, 20 (1981)). Interpretation of medical testimony is 
particularly within the province of the Commission. A.O. Smith Corp. v. Indus. Comm’n, 51 Ill. 2d 
533, 536-37 (1972). 

The Commission has considered all the testimony, exhibits, pleadings, and arguments 
submitted by the parties. While the Commission agrees, in part, with the weight assigned by the 
Arbitrator to the five factors under Section 8.1b of the Act, the Commission finds that the PPD 
award was insufficient to compensate Petitioner for his work-related left foot injury. The 
Commission further seeks to modify the weight given to the third factor [the age of the employee]. 

Petitioner was 46 years old when he sustained a work-related injury to his left foot on 
August 13, 2016. Petitioner was a maintenance worker whose job duties required him to stand or 
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be on his feet throughout his shift. The Commission agrees with the Arbitrator’s conclusion that 
Petitioner must live and work with his disability for a number of years and finds this a significant 
factor to consider. Accordingly, the Commission modifies upwards the weight placed on this third 
factor. 

After reviewing the factors in their totality, with no single enumerated factor being the sole 
determinant of disability, the Commission finds that twenty-seven-and-a half-percent (27.5%) loss 
of use of the left foot corresponds more appropriately with the evidence in the record and the 
injuries sustained by Petitioner as a result of the August 13, 2016 work accident. The Commission 
therefore modifies the PPD award from twenty-percent (20%) loss of use of the left foot to 27.5% 
loss of use of the left foot. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator, filed April 23, 2020, is hereby modified as stated above, and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical services related to Petitioner’s left foot, and received prior to 
July 26, 2018, pursuant to Sections 8(a) and 8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
prospective medical care is hereby denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
temporary total disability benefits from December 30, 2018 through January 31, 2020 is hereby 
denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request that 
penalties and attorney’s fees be imposed upon Respondent is hereby denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner permanent partial disability (PPD) benefits of $286.00 per week for 45.925 weeks, 
because the injuries sustained caused the twenty-seven-and-a-half-percent (27.5%) loss of use of 
the left foot, as provided in Section 8(e) of the Act. Respondent is entitled to a credit of $1,084.33 
for a PPD advance previously paid to Petitioner. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all other amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $12,200.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court. 
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/s/ Christopher A. Harris 
_________________________ 

CAH/pm 
O: 4/15/21 
052 

            /s/ Barbara N. Flores 
_________________________ 

/s/ Marc Parker 
_________________________ 

4/21/2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF 19(b) ARBITRATOR DECISION 

RODRIGUEZ, JUAN Case# 16WC031820 

Employee/Petitioner 

PROVEN PARTNERS MANUFACTURING LLC 

Employer/Respondent 

On 4/23/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in 
Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.14% shall accrue from the date listed above to the day before the 
date of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall 
not accrue. 

A copy of this decision is mailed to the following parties: 

5317 CASTANEDA LAW OFFICE 

JOHN J CASTANEDA 

514 W STATE ST SUITE 210 

GENEVA, IL 60134 

5033 LAW OFFICE OF FRANKS CAPUANI 

EDWARD JANUSZKIEWICZ 

135 S LASALLE ST SUITE 2950 

CHICAGO, IL 60603 
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Case Name FIELD, JERRY v. THE AMERICAN 

COAL COMPANY 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0172 
Number of Pages of Decision 19 
Decision Issued By 

Petitioner Attorney Bruce Wissore 
Respondent Attorney  Julia Webb 

          DATE FILED: 4/21/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jerry Field, 

Petitioner, 

vs. NO:  16 WC 22978 

The American Coal Company, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of occupational disease, permanent 
partial disability, and legal and evidentiary error, and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 28, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.     

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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No bond for removal of this cause to the Circuit Court is required as no award for 
payment has been entered.  The party commencing the proceedings for review in the Circuit 
Court shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Barbara N. Flores 
o: 3/18/21 Barbara N. Flores 
BNF/wde 
45 

            /s/Deborah L. Simpson 
Deborah L. Simpson 

Dissent  

I respectfully dissent from the majority decision and would reverse the Arbitrator’s 
decision in its entirety.  In so doing I find Petitioner’s primary care physician, Dr. Alexander, to 
be more persuasive in his diagnosis of work-related pneumoconiosis.  Dr. Alexander, in addition 
to being Petitioner’s primary care physician, also performed pre-employment physicals on 
workers on Respondent’s behalf.  Dr. Alexander examined Petitioner on April 8, 2009 for a pre-
employment physical prior to beginning his employment with Respondent.  Dr. Alexander’s 
treatment records contain numerous entries diagnosing Petitioner with CWP.  Dr. Instanbouly 
also diagnosed Petitioner with CWP.  I find their opinions much more reliable than those of Dr. 
Castle.  In his records, Dr. Castle failed to notice most, if not all, of Dr. Alexander’s entries 
diagnosing Petitioner with CWP.  For these reasons, I would reverse the decision of the 
Arbitrator.  Therefore, I respectfully dissent from the majority decision.        

DATED: /s/Marc Parker 
o: 3/18/21 Marc Parker 
MP 
68 

21IWCC0172

4/21/2021



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



21IWCC0172



ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 11WC032848 
Case Name RIVERA, CRESCENCIO v. BERRY 

PLASTIC CORP 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0173 
Number of Pages of Decision 11 
Decision Issued By 

Petitioner Attorney Damian Flores 
Respondent Attorney Joseph Zwick 

          DATE FILED: 4/21/2021 

Deborah L. Simpson, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify:  medical expenses  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CRESCENCIO RIVERA, 

Petitioner, 

vs. NO:  11 WC 32848 

BERRY PLASTICS CORP., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 

parties, the Commission, after considering all issues, and being advised of the facts and law, 

reverses the Decision of the Arbitrator and finds that Petitioner’s repetitive work activities caused 

him to sustain a right hand injury manifesting on August 19, 2011.     

I. Findings of Fact

Petitioner began working for Respondent in 2003 and transitioned into a set-up man/packer

position in 2010.  As a set-up man, Petitioner had to set up Respondent’s printing machine, which 

involved changing the machine’s plates.  Petitioner testified that it would take two to three hours 

to complete a set-up on the machine and he could perform more than one set-up per day.   

To change the colors on a machine, Petitioner had to open the machine’s heads by removing 

two T-pins per head.  In doing so, Petitioner would pull the T-pin using his index and middle 

fingers, and occasionally his ring finger, on his right hand.  Petitioner testified that he needed to 

use 30 to 35 pounds of force to remove each T-pin, which was three to four inches long.  For each 

set-up, Petitioner moved 50 to 60 T-pins, and after he loosened the T-pins to move the heads, he 

had to use more strength to put the T-pins back in place by pushing them in with his palm.   

In addition to the T-pins, Petitioner had to use horned tweezers to move a small triangle 

clip that was similar to a lock on the machine’s plates.  Petitioner testified that he removed eight 

to ten clips per set-up, and when removing the clips, he used force with his hand.   
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Once Petitioner’s set-up work was finished, he would also work as a packer.  Petitioner 

testified that he worked ten hours per day as a packer if there was not a set-up to perform and eight 

to nine hours per day as a packer if he had a set-up to do that day.  The amount of time Petitioner 

worked as a packer varied depending on his set-up duties.  However, Petitioner did not perform 

set-up tasks every day.  When asked by the Arbitrator how many times out of 50 days of work 

would he not do set-ups, Petitioner’s response was about three times.   

Petitioner further testified that when he worked as a packer, he had to grab stacks of 200 

lids from the rollers and put them on a table.  He would then cut a bag, put the bag over the lids, 

and put it in a box that fit 20 stacks.  Petitioner estimated that he packed one stack of lids every 

ten to 11 seconds, or six stacks per minute.  After he packed 20 stacks into a box, Petitioner would 

close the box and push it to the conveyor railing before starting the process over again.   

The bags that Petitioner used to wrap the lids were located above his head and similar to 

grocery store vegetable bags.  To cut the bag, Petitioner used his right hand to reach above his 

head and pull the bag down with some force.  Petitioner testified that he would pull down a bag 

every ten seconds, which equated to six bags per minute or 360 bags per hour.   

A 30-minute job video of the tasks that Petitioner performed with the exception of his set-

up duties was submitted into evidence along with a written job summary.  The job summary in 

Respondent’s Exhibit 4 listed the various physical demands of Petitioner’s position and included 

some job duties that were not depicted on the job video, such as changing the plates.    

Petitioner testified that he first noticed pain in his right hand around February 2011.  He 

testified that moving T-pins made his hand pain worse, and he also felt hand pain while pulling 

the bags.  On August 19, 2011, Petitioner presented to Dr. Phillip Gattas with complaints of right 

hand pain with finger swelling, numbness, and tingling primarily in the second and third digits.  

Petitioner told Dr. Gattas that his job required him to constantly pull plastic bags with his right 

hand, and due to this, he had gradually developed right hand pain that culminated on August 19, 

2011 to a point where he could no longer take it.  After right hand X-rays yielded structurally 

normal results, Dr. Gattas diagnosed Petitioner with hand pain.   

Leading up to this visit, Petitioner was also treating for lumbar pain stemming from other 

work accidents on May 23, 2011 and August 14, 2011.  The claims associated with these accidents, 

11 WC 32850 and 11 WC 32849, were consolidated with the present matter along with Petitioner’s 

fourth claim in 14 WC 31750, in which Petitioner alleged an additional repetitive trauma injury to 

his neck manifesting on December 4, 2012.  The Commission has addressed each of Petitioner’s 

four claims in separate Decisions.      

At the August 19, 2011 visit, Dr. Gattas opined that Petitioner’s low back and hand pain 

were related to his May 23, 2011 accident and his repetitive trauma injury manifesting on August 

19, 2011.  He noted that although Petitioner had demonstrated disability to his back and hand, he 

had been physically well and working without difficulty prior to the May 23, 2011 injury and the 

right hand pain culminating on August 19, 2011.   

Petitioner thereafter began physical therapy for his right hand and low back on August 24, 
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2011.  The physical therapist indicated that his findings were consistent with overuse injuries to 

the right hand and lumbar spine.     

On September 1, 2011, Petitioner presented to Dr. Andrew Engel of Medicos Pain and 

Surgical Specialists with complaints of pain in his second and third fingers on his right hand, low 

back pain, and left greater than right leg pain.  Dr. Engel diagnosed Petitioner with finger pain and 

lumbar herniated discs, kept him off work, and began his prescription medication management.  

He opined that Petitioner’s finger pain was directly related to his work that required him to pull 

using his fingers.  Dr. Engel indicated that he would focus on Petitioner’s lumbar problem and 

defer to Dr. Gattas to treat the finger pain.    

Petitioner was discharged from physical therapy for his right hand on September 15, 2011.  

At this time, the physical therapist reported that Petitioner no longer complained of middle and 

index finger pain.  However, shortly thereafter on September 21, 2011, Petitioner told Dr. Gattas 

that his second and third digits had begun to swell again.  Petitioner also complained of painful 

numbness and tingling, particularly in the second and third digits.  On examination, Petitioner had 

positive Tinel’s, Phalen’s, and medial compression tests in his right hand.  Dr. Gattas again opined 

that Petitioner’s right hand condition was work-related.  He recommended restarting physical 

therapy and referral to a hand specialist.  Dr. Gattas also ordered a right hand MRI, which yielded 

unremarkable results on September 21, 2011.    

On September 29, 2011, Petitioner presented to Dr. Richard Shin for a right hand 

consultation.  Petitioner told Dr. Shin that he worked for eight years packing food items and pulling 

plastic bags with his right hand.  Dr. Shin noted that Petitioner was righthand dominant.  Dr. Shin 

found that Petitioner’s right upper extremity symptoms were likely secondary to nonspecific flexor 

tenosynovitis and possible right carpal tunnel syndrome.  He stated that it was unclear whether 

those conditions were related to his work activities, although they were not related to his back 

injuries sustained in May 2011 and August 2011.  Dr. Shin recommended an EMG/NCV of the 

upper extremities, requested Petitioner’s job description to review, and provided ten-pound lifting 

restrictions for the right hand.   

The EMG/NCS, which was obtained on October 7, 2011, showed a neuropraxic lesion of 

the right median nerve at the wrist resulting in prolonged motor and sensory latencies with 

decreased sensory conduction velocities as well as a neuropraxic lesion of the left median nerve at 

the wrist resulting in decreased conduction velocities of sensory fibers.   

On October 13, 2011, Dr. Shin found that the EMG had revealed right carpal tunnel 

syndrome and possible left carpal tunnel syndrome.  Dr. Shin stated that it was still unclear whether 

Petitioner’s right hand condition was related to his work, but his self-described work activities 

could be related.  He again requested a review of Petitioner’s job description and work history to 

better determine if his condition was work-related.  Dr. Shin further recommended that Petitioner 

wear a wrist splint while sleeping and remain on ten-pound lifting restrictions.  Petitioner testified 

that he subsequently returned to work from October 24, 2011 through April 19, 2012, but he 

continued to have pain in his hand, legs, neck, and back.     

On November 3, 2011, Dr. Shin again recommended a review of Petitioner’s job 
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description and kept Petitioner on ten-pound lifting restrictions.  He then reiterated the same 

recommendations at Petitioner’s follow-up visits in November and December 2011.  Throughout 

this time, Petitioner also continued to treat and remain under restrictions for his lumbar condition.  

On December 21, 2011, Petitioner presented to Dr. Robert Erickson of Lake County 

Neurosurgery with complaints of radicular leg pain. Although Dr. Erickson’s focus was on 

Petitioner’s lumbar and cervical issues relevant to his May 2011 and August 2011 accidents, he 

noted that Petitioner also reported chronic right hand pain due to repetitive gripping at work, as 

well as some neck stiffness and limited range of motion.   

Thereafter, at Respondent’s request, Dr. Michael Vender performed a §12 examination 

regarding Petitioner’s right hand on January 5, 2012.  Dr. Vender noted that Petitioner reported 

having right hand pain with numbness and tingling prior to injuring his back in May 2011.  He 

obtained right hand X-rays that demonstrated mild degenerative changes in the IP joints and right 

wrist X-rays that demonstrated volar tilting of the lunate.  On examination, Dr. Vender found 

tenderness at the index and middle finger A-1 pulley areas representative of a local flexor 

tendinitis.  He diagnosed Petitioner with flexor stenosing tenosynovitis of the right index and 

middle fingers.  Dr. Vender suggested that although electrodiagnostic studies were indicative of 

carpal tunnel syndrome, Petitioner needed to obtain repeat studies before a reliable diagnosis of 

carpal tunnel syndrome could be made.   

Dr. Vender also indicated that he had reviewed Petitioner’s 30-minute job video as well as 

his written job summary.  He stated that although the activities demonstrated on the video had an 

element of repetitiveness, there were no significant forceful exertions.  Therefore, Dr. Vender 

opined that Petitioner’s work activities did not contribute to his flexor stenosing tenosynovitis or 

possible carpal tunnel syndrome.  Despite finding no causal connection, Dr. Vender recommended 

injections into the flexor tendon sheaths of the index and middle fingers as well as a 40-pound 

restriction if lifting was performed intermittently.   

On January 12, 2012, Dr. Shin indicated that contrary to Dr. Vender’s diagnosis, Petitioner 

never voiced any complaints nor had signs of stenosing tenosynovitis at his examinations.  Instead, 

Dr. Shin believed that Petitioner’s symptoms were likely secondary to stabilizing nonspecific 

tenosynovitis and carpal tunnel syndrome in the right hand.  Dr. Shin stated that these conditions 

were likely related to Petitioner’s self-described work activities; however, he once again 

recommended a review of Petitioner’s job description to better determine if the conditions were 

work-related.  He also kept Petitioner on ten-pound lifting restrictions for his right hand.  Dr. Shin 

then repeated these same recommendations at Petitioner’s follow-up visits on February 9, 2012, 

March 8, 2012, and May 31, 2012.     

Petitioner thereafter continued to treat for his lumbar and cervical injuries, which Petitioner 

related to his May 2011 and August 2011 accidents.  He eventually underwent a L4-L5 

hemilaminectomy on April 20, 2012 and was taken off work by Dr. Erickson postoperatively. 

On July 3, 2012, Petitioner returned to Dr. Engel with complaints of radiating low back 

pain, neck pain, and numbness in his right first through third fingers.  On examination, Petitioner’s 

Tinel’s and Phalen’s signs were positive at the right wrist.  Dr. Engel’s diagnoses included carpal 
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tunnel syndrome, lumbar herniated discs and radiculopathy, and cervical herniated discs.  Dr. 

Engel’s treatment at this visit did not focus on the right hand; however, at Petitioner’s later visit 

on July 27, 2012, Dr. Engel provided a referral instructing Petitioner to transfer care for his carpal 

tunnel syndrome from Dr. Shin to Dr. Steven Sclamberg.   

 Petitioner presented to Dr. Sclamberg of ONS Orthopaedics of the North Shore on July 

31, 2012.  Dr. Sclamberg diagnosed Petitioner with right carpal tunnel syndrome and 

recommended an open carpal tunnel release.  In the interim before surgery, Dr. Sclamberg 

recommended physical therapy and restrictions of no repetitive work or lifting more than two 

pounds with the right hand.  He opined that Petitioner’s treatment had all been reasonable and 

necessary for his work-related injuries.  Petitioner thereafter began additional physical therapy for 

his right hand.   

On August 9, 2012, Dr. Engel reviewed Dr. Vender’s §12 report and indicated that Dr. 

Vender had the wrong mechanism of action for Petitioner’s accident.  He stated that although Dr. 

Vender had reviewed Petitioner’s job video, the light duty work depicted on that video was not the 

work that Petitioner performed.  Instead, Dr. Engel stated that Petitioner did much heavier lifting 

and repetitive forceful grasping with his hands.  He indicated that Petitioner lifted 25 to 68-pound 

cases repetitively over 1,000 times per day.  Since he opined that Dr. Vender had the wrong job 

description and mechanism of action, Dr. Engel argued that the §12 report should be voided. 

Petitioner testified that he thereafter returned to work with restrictions for three or four 

days sometime in August or September 2012.  During this time, Petitioner did not perform his 

regular packing duties and instead worked six hours per day putting tape on the floor.  Petitioner 

testified that he felt worse pain in his hand and neck during this time.  Aside from this brief period 

of light duty, Petitioner never went back to work for Respondent.   

On September 13, 2012, Petitioner complained to Dr. Engel of worsening low back pain 

after returning to work.  Dr. Engel noted that Petitioner had low back pain that radiated down his 

left leg, neck pain, and numbness in his right second and third digits.  Dr. Engel also stated that 

Petitioner was developing left hand numbness to his second and third fingers since he was only 

using his left hand at work.  Dr. Engel took Petitioner off work and indicated that returning 

Petitioner to work had caused him to develop symptomatic left carpal tunnel syndrome as well.   

Petitioner thereafter underwent the right open carpal tunnel release on October 9, 2012 and 

was kept off work by Dr. Sclamberg.  When Petitioner returned to Dr. Engel on October 15, 2012, 

he complained of worsening right wrist pain, although the numbness in his second and third fingers 

was improving.  Petitioner also reported that the left wrist pain with numbness in his second and 

third fingers was improving as well.  Dr. Engel kept Petitioner off work and continued the 

medication management for his ongoing lumbar and cervical issues.   

On October 23, 2012, Dr. Sclamberg ordered postoperative physical therapy for 

Petitioner’s right hand and kept him off work.  Thereafter on November 5, 2012, Dr. Sclamberg 

reviewed the video of Petitioner’s job duties.  Dr. Sclamberg opined that the repetitive actions in 

the video could be the cause and/or an aggravating factor of Petitioner’s carpal tunnel syndrome.  
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On November 28, 2012, Dr. Sclamberg stated that he did not see anyone setting up the 

printing machine in the job video.  Dr. Sclamberg noted that Petitioner had to adjust plates held in 

place by T-pins, forcefully grasp and pull T-pins, and push T-pins using his right palm in a 

repetitive fashion 20 to 70 times per day, or 150 to 245 times per week.  He indicated that Petitioner 

also adjusted plates with pliers and a rubber mallet by repetitively striking the plates and forcefully 

grasping or twisting with the pliers.  Dr. Sclamberg opined that Petitioner’s current condition was 

related to his work activities as outlined by his job description and the job video.   

When Petitioner returned on December 11, 2012, Dr. Sclamberg reported that Petitioner 

was doing very well with no complaints of right wrist pain.  Dr. Sclamberg then discharged 

Petitioner and released him to full duty work for his right hand.  He further noted that the previous 

treatment rendered had been reasonable and necessary for Petitioner’s work-related injury.  On the 

following day, December 12, 2012, Dr. Engel stated that it was clear that Petitioner’s care had 

been medically necessary, given that Petitioner was now discharged to full duty work for his right 

hand.  Nevertheless, Dr. Engel kept Petitioner off work for his lumbar and cervical issues. 

Although Petitioner did not thereafter treat for his right carpal tunnel syndrome, he 

continued to treat, and be under work restrictions that eventually became permanent, for his 

radiating cervical and lumbar pain.  Petitioner testified that he tried to find work after he was 

discharged by Dr. Erickson in October 2015 with restrictions, which were related to his other 

alleged work accidents and not his August 19, 2011 repetitive trauma claim.  Petitioner never went 

back to work for Respondent, because Respondent’s facility had permanently closed down on June 

21, 2014.  He eventually found work at ABM Janitorial in September 2016.  Petitioner worked 32 

hours per week at ABM Janitorial cleaning desks, sweeping, and vacuuming until September or 

October 2017, after which time he retired due to the pain in his legs, back, and neck.   

Prior to proceeding to hearing, the parties deposed several of Petitioner’s treating doctors 

and §12 examiners.  Both Dr. Erickson and Dr. Goldberg provided opinions regarding Petitioner’s 

lumbar and cervical conditions, which were the subject of Petitioner’s other claims.  As relevant 

to the present claim, the parties deposed Dr. Sclamberg, Petitioner’s treating doctor, on December 

8, 2014 and Dr. Vender, the §12 examiner, on February 20, 2015.  

Dr. Sclamberg opined that Petitioner’s right carpal tunnel syndrome was causally related 

to the job that Petitioner described to him and the job that he saw depicted on the job video.  He 

testified that repetitively grasping, exerting stress, and twisting were characteristic of the types of 

actions that caused tendons to fire and put increase pressure on the carpal tunnel.  Dr. Sclamberg 

testified that Petitioner did a lot of twisting, repetitive pushing/pulling, and repetitive duties over 

a sustained period of time.  He put significance on the fact that Petitioner had been doing his job 

for nine years, as it was a long time to do the same thing repetitively and put pressure on the carpal 

tunnel nerve.  Dr. Sclamberg opined that Petitioner’s repetitive job duties and forceful grasping at 

least aggravated his condition, regardless of whether it was the only cause of the condition. 

Dr. Sclamberg further testified that Petitioner’s clinical complaints correlated with his 

diagnostic findings, because Petitioner had numbness and tingling in the distribution of the median 

nerve classically in the first through third fingers.  Dr. Sclamberg noted that at Petitioner’s 

December 11, 2012 visit, he was doing very well and had no complaints of right wrist pain after 
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undergoing carpal tunnel surgery.  Dr. Sclamberg testified that Petitioner’s improvement meant 

that he made the right diagnosis of carpal tunnel syndrome and performed the right surgery.    

 

 On the other hand, Dr. Vender testified that his diagnosis was flexor stenosing 

tenosynovitis of the right index and middle fingers as opposed to carpal tunnel syndrome.  Dr. 

Vender further testified that the activities on Petitioner’s job video involved the routine use of his 

hands and upper extremities.  He opined that the activities in the job video and written job summary 

would not cause flexor tendinitis, stenosing tenosynovitis, or carpal tunnel syndrome. 

 

 Nevertheless, Dr. Vender agreed that repetitive, forceful gripping with the index and 

middle fingers could contribute to a diagnosis of flexor tenosynovitis if performed persistently.  

He testified that if Petitioner’s work duties did in fact include significant forceful exertions beyond 

what was described at the deposition, his opinion regarding causation could change.  

 

 At the time of the hearing, Petitioner testified that his current hand pain gets to an increased 

level that it would not reach prior to February 2011.  Petitioner testified that he takes ibuprofen, 

Naprosyn, and Aleve for pain; however, it was not specified in Petitioner’s testimony whether he 

takes this medication for his hand pain or to manage his ongoing cervical and lumbar pain.   

 

II. Conclusions of Law 

 

Following a careful review of the entire record, the Commission reverses the Decision of 

the Arbitrator and finds that Petitioner’s repetitive work activities caused him to sustain a right 

hand injury manifesting on August 19, 2011.   

 

Based on Petitioner’s testimony, job video, and written job summary, Petitioner established 

that his work activities required the repetitive and forceful use of his right hand.  The Decision of 

the Arbitrator indicates that Petitioner only performed the set-up job where he worked with T-pins 

approximately once in every 50 workdays.  However, the Commission finds that Petitioner’s 

testimony established that he performed this forceful set-up task on a significantly more frequent 

basis.  Specifically, when asked how many times out of 50 workdays he would not do set-ups, 

Petitioner’s response was about three times.  This equates to Petitioner performing set-ups on 47 

out of 50 workdays, as opposed to only once during that timeframe.     

 

Petitioner’s testimony supports the finding that removing the T-pins was a forceful and 

frequent activity.  Petitioner testified that for each set-up, he had to remove 50 to 60 T-pins.  To 

do so, Petitioner pulled the T-pins with his index and middle fingers on his right hand using 30 to 

35 pounds of force.  Thereafter, Petitioner had to put the T-pins back in place by forcefully pushing 

them with his palm.  Petitioner testified that it would take two to three hours to perform a machine 

set-up, and it was possible for him to complete more than one set-up per day.  Since Petitioner 

performed at least one such set-up on 47 out of every 50 workdays, it amounts to a considerably 

repetitive and forceful job duty.  

 

Moreover, Petitioner’s written job summary in Respondent’s Exhibit 4 contains several 

set-up tasks and physical demands not shown on the job video that could be considered forceful 

and repetitive.  For example, the job summary states that Petitioner had to grasp 100-count stacks 
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of lids from a case 1,088 times per day and lift 25-pound cardboard cases 68 times per day.  There 

was also no evidence rebutting Petitioner’s testimony that he had to perform such tasks as 

forcefully using pliers to remove eight to ten clips per set-up or reaching above his head to pull 

down a bag every ten seconds.   

In consideration of Petitioner’s testimony as to the frequency of his set-up duties as well 

as the physical demands listed in his written job summary, the Commission finds that Petitioner’s 

work activities were sufficiently forceful and repetitive.  Furthermore, given that Dr. Vender failed 

to appreciate the forceful nature of Petitioner’s job and instead categorized the work activities as 

merely routine, the Commission finds that Dr. Sclamberg offered the more persuasive opinion.  

Dr. Sclamberg opined that the current condition of Petitioner’s right hand was causally related to 

his work activities as outlined by the written job summary and job video.  The Commission finds 

that Dr. Sclamberg demonstrated sufficient knowledge of both the forceful and repetitive nature 

of Petitioner’s job.  Not only had Dr. Sclamberg reviewed Petitioner’s job summary and job video, 

but his stated understanding of Petitioner’s job duties was also consistent with Petitioner’s 

testimony.  Dr. Sclamberg’s causal finding is further bolstered by the treatment notes of Dr. Gattas 

and Dr. Engel, who also opined that Petitioner’s hand condition was related to repetitive trauma 

culminating on August 19, 2011.   

The Commission also acknowledges that the records supports Dr. Sclamberg’s diagnosis 

of carpal tunnel syndrome.  The presence of carpal tunnel syndrome was confirmed by an EMG.  

Additionally, Petitioner’s postsurgical improvement after undergoing the carpal tunnel release 

indicates that Dr. Sclamberg had pinpointed the right diagnosis.  Despite these findings, Dr. 

Vender failed to recognize carpal tunnel syndrome as a reliable diagnosis, which further weakens 

his opinion.   

For these reasons, the Commission finds that Dr. Sclamberg offered the more persuasive 

opinion, and therefore, finds that Petitioner’s repetitive and forceful work activities caused him to 

develop right carpal tunnel syndrome.    

Upon finding causation, the Commission awards all reasonable and necessary medical 

expenses related to the treatment of Petitioner’s right hand condition incurred through the hearing 

date of May 20, 2019 pursuant to §8(a) and §8.2 of the Illinois Workers’ Compensation Act.  

Following Petitioner’s carpal tunnel release, Dr. Sclamberg discharged him to full duty with no 

complaints of right wrist pain on December 11, 2012.  The success of this surgery indicates that it 

was a reasonable and necessary treatment option for Petitioner to pursue.     

The Commission further finds that Petitioner is entitled to TTD benefits from October 9, 

2012 through December 11, 2012.  Prior to this period, Petitioner failed to establish whether he 

was off work due to his right hand condition or his cervical and lumbar conditions.  For instance, 

the time Petitioner was off work beginning on April 20, 2012 is more accurately attributed to 

Petitioner’s lumbar condition, given that he underwent a L4-L5 hemilaminectomy on that day.  

The record failed to clearly show that Petitioner was off work specifically for his right hand 

condition before he underwent the carpal tunnel release on October 9, 2012 and was taken off 

work.  Petitioner was thereafter released to full duty for his right hand by Dr. Sclamberg on 

December 11, 2012.  As this time period is clearly attributable to Petitioner’s right hand condition, 
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the Commission awards TTD benefits from October 9, 2012 through December 11, 2012.  

Lastly, the Commission finds that Petitioner sustained a 10% loss of use of his right hand.  

Since Petitioner’s accident occurred before September 1, 2011, the Commission is not required to 

apply the §8.1b enumerated criteria when assessing the PPD award.  Although Petitioner’s 

condition necessitated a carpal tunnel release surgery, the Commission recognizes that Petitioner 

had successful post-surgical results.  On December 11, 2012, Dr. Sclamberg indicated that 

Petitioner had no more complaints of wrist pain and released him to full duty work for his right 

hand.  Nevertheless, although he did not thereafter seek additional treatment, Petitioner testified 

that his hand pain currently gets to a level that it would not reach prior to February 2011.  Petitioner 

testified that he takes ibuprofen, Naprosyn, and Aleve for his current pain; however, it was not 

clearly specified whether Petitioner takes this medication for his hand pain or his ongoing cervical 

and lumbar pain.  Given that Petitioner continues to have some lingering pain in his dominant hand 

despite his positive postsurgical results, the Commission awards 10% loss of use of the right hand.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator dated January 23, 2020, is hereby reversed as stated herein. 

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner’s forceful and 

repetitive work activities caused him to sustain a repetitive trauma injury to his right hand with a 

manifestation date of August 19, 2011.     

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is liable for all 

reasonable and necessary medical expenses related to Petitioner’s right hand condition incurred 

from the manifestation date of August 19, 2011 through the hearing date of May 20, 2019 pursuant 

to §8(a) and §8.2 of the Act.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 

Petitioner TTD benefits of $383.10 per week from October 9, 2012 through December 11, 2012, 

which represents 9 weeks, in accordance with §8(b) of the Act.     

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

the sum of $344.79 per week for a period of 20.5 weeks pursuant to §8(e) of the Act, as the 

repetitive trauma injuries Petitioner sustained caused a 10% loss of use of the right hand.     

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 

for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 

the sum of $12,000.00. The party commencing the proceedings for review in the Circuit Court 

shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.   

DATED: /s/Deborah L. Simpson 

Deborah L. Simpson 

            /s/Barbara N. Flores 

Barbara N. Flores 

DLS/met 

O: 2/18/21 /s/Marc Parker 
46 Marc Parker  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify:  medical expenses  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CRESCENCIO RIVERA, 

Petitioner, 

vs. NO:  11 WC 32849 

BERRY PLASTICS CORP., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 

parties, the Commission, after considering all issues, and being advised of the facts and law, 

modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 

Decision of the Arbitrator, which is attached hereto and made a part thereof.    

I. Findings of Fact

Petitioner was employed as a set-up man/packer for Respondent.  On August 14, 2011,

Petitioner was pushing a 70-pound box on a conveyor railing when he felt back and right leg pain 

radiating to his neck.  The present matter, which covers the August 14, 2011 accident, was 

consolidated with Petitioner’s three other cases, including 11 WC 32848, 11 WC 32850, and 14 

WC 31750.  The Commission has addressed each of Petitioner’s four claims in separate Decisions. 

Before starting his employment with Respondent in 2003, Petitioner had prior low back 

injuries and a low back surgery in 1988.  Petitioner thereafter sustained another work accident in 

1993 that required physical therapy and a motor vehicle accident in 1998 that required three 

additional months of physical therapy, after which Petitioner did not seek any other low back 

treatment until the work accidents now at issue.  Petitioner continuously worked for Respondent 

without missing any days due to back pain from 2003 through May 2011.   

Petitioner alleges that on May 23, 2011, he sustained lumbar and cervical injuries from 

bending over to pick up lids off the floor at work.  The Commission addresses this May 23, 2011 

accident in its Decision for 11 WC 32850.  Following this injury, Petitioner presented to Concentra 
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Medical Center on May 24, 2011 with complaints of right-sided low back pain.  Lumbar X-rays 

revealed spurs and degenerative disc disease at L4 to S1, degenerative facet arthropathy at L3 to 

S1, no spondylolisthesis or spondylolysis, and calcifications suggestive of renal calculi.  Dr. 

Guntippar Pratumngern diagnosed Petitioner with a right sacroiliac sprain and prescribed Aleve, 

Tylenol, and Biofreeze.  Petitioner was then released to regular duty.    

When Petitioner returned to Concentra Medical Center on May 26, 2011, he reported 

improved symptoms.  Dr. Cindy Ross indicated that Petitioner had met all of his treatment goals 

and again released him to regular duty work.  Petitioner testified that he kept working after he was 

discharged, although his back pain was not gone.    

Petitioner then sustained a second work accident, which is the subject of the present 

Decision, on August 14, 2011 while pushing a 70-pound box.  On August 15, 2011, Petitioner 

presented to Concentra Medical Center with complaints of right low back pain radiating into his 

right leg.  Dr. Ross diagnosed Petitioner with lumbar radiculopathy, prescribed ibuprofen and 

Biofreeze, and provided modified duty restrictions.  When Petitioner returned on August 17, 2011, 

Dr. Ross indicated that Petitioner’s pain was in his midline lumbosacral region and did not radiate.  

Dr. Ross diagnosed Petitioner with a lumbar strain, continued his medication, and kept him on 

modified duty.  Petitioner testified that when he returned to work with restrictions after this visit, 

he noticed pain in his back, legs, neck, and hands.  

Petitioner thereafter sought a second opinion at Marque Medicos on August 19, 2011, at 

which time he first told Dr. Phillip Gattas that he had right hand pain.  Petitioner alleged a third 

work accident involving hand injuries due to his repetitive work activities manifesting on August 

19, 2011.  This accident is the subject of the Commission’s Decision in 11 WC 32848.   

Petitioner’s complaints to Dr. Gattas on August 19, 2011 also included bilateral low back 

pain more pronounced on the left, numbness and tingling down the left lower extremity, and right 

hand pain with finger swelling, numbness, and tingling primarily in the second and third digits.  

Lumbar X-rays showed disc space narrowing between L5-S1 and L4-L5, an externally rotated 

right ilium, degenerative changes, and pelvic/sacral unleveling decreased toward the right with 

rotation and malposition of vertebral segments.  Dr. Gattas diagnosed Petitioner with low back and 

hand pain.  He opined that the conditions were directly related to Petitioner’s May 23, 2011 work 

accident and repetitive trauma culminating on August 19, 2011. 

On August 24, 2011, a lumbar MRI further revealed disc bulges with a superimposed right 

foraminal protrusion at L5-S1, bilateral neural foraminal stenosis at L4-L5, and right neural 

foraminal stenosis at L5-S1 along with postoperative changes at L4-L5 and sigmoid diverticulosis.  

Also on August 24, 2011, Petitioner began physical therapy for his low back and right hand.  

Upon referral from Dr. Gattas, Petitioner presented to Dr. Andrew Engel of Medicos Pain 

and Surgical Specialists on September 1, 2011.  Dr. Engel started Petitioner on prescription 

medication management for his herniated lumbar discs.  Additionally, Dr. Engel opined that the 

May 23, 2011 accident was work-related and the direct cause of Petitioner’s current pain.    

Shortly thereafter, on September 9, 2011, an EMG/NCS showed acute denervation of the 
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left S1 nerve root with no peripheral entrapment or polyneuropathy.  On September 19, 2011, Dr. 

Engel recommended left L4-L5 epidural steroid injections, which Petitioner underwent on October 

5, 2011.  When the lumbar injections failed to decrease Petitioner’s left-sided pain, Dr. Engel 

referred Petitioner to Dr. Robert Erickson, a neurosurgeon, on October 12, 2011.  Dr. Engel also 

continued Petitioner’s medication management, physical therapy, and off-work restrictions.   

Additionally on October 12, 2011, Dr. Edward Goldberg performed a §12 examination at 

Respondent’s request to evaluate the May 23, 2011 and August 14, 2011 accidents.  Dr. Goldberg 

diagnosed Petitioner with an aggravation of L4-L5 and possibly L5-S1 degenerative disc disease.  

He believed that Petitioner’s bilateral leg pain was also from his disc degeneration emanating from 

L4-L5.  Dr. Goldberg opined that Petitioner’s condition was work-related to the May 2011 accident 

with an exacerbation in August 2011.  He recommended an additional month of physical therapy 

and one to two injections, upon completion of which Petitioner would be at MMI and could work 

without restrictions.  In the interim, he recommended a 10-pound lifting restriction with occasional 

bending, twisting, and reaching.   

Petitioner thereafter returned to work from October 24, 2011 through April 19, 2012.  

During this time, on October 27, 2011, Dr. Engel recommended left L5-S1 epidural steroid 

injections, a month of physical therapy, and 10-pound lifting restrictions consistent with Dr. 

Goldberg’s plan.  Petitioner underwent the L5-S1 epidural steroid injections on November 9, 2011.  

On November 15, 2011, Dr. Engel continued Petitioner’s medication management and reported 

that the injections had helped decrease Petitioner’s pain.   

On December 21, 2011, Petitioner presented to Dr. Erickson of Lake County Neurosurgery 

with complaints of radicular pain in both legs, worse on the left.  Petitioner also reported chronic 

right hand pain due to repetitive gripping activity at work, as well as some neck stiffness and 

limited range of motion.  Dr. Erickson opined that Petitioner’s treatment to date was a direct result 

of a repetitive work injury on May 23, 2011.  He recommended light duty restrictions and SSEP 

testing, which was also obtained on December 21, 2011.  The SSEP testing of the lower extremities 

revealed bilateral L5 dermatomal conduction delays, and the SSEP testing of the upper extremities 

revealed bilateral C7 dermatomal conduction delays.  

On January 5, 2012, Dr. Michael Vender performed a §12 examination at Respondent’s 

request regarding Petitioner’s right hand.  His examination did not concern the lumbar and cervical 

injuries alleged from the August 14, 2011 accident covered in the present Decision.   

On February 10, 2012, Dr. Erickson noted that the C7 bilateral delay shown on Petitioner’s 

SSEP testing correlated with his perceived paresthesia.  Regarding Petitioner’s lumbar 

radiculopathy, Dr. Erickson further stated that there was a correlation between the SSEP testing 

and the MRI findings of collapse and mild listhesis at L4-L5.  He indicated that there were bilateral 

L5 abnormalities, worse on the left side.  As a result, Dr. Erickson recommended a L4-L5 

hemilaminectomy beginning on the left side.  He opined that the surgical recommendation was a 

result of Petitioner’s work-related injury on May 23, 2011. 

A cervical MRI obtained on February 14, 2012 further revealed a C5-C6 posterior 

disc/osteophyte complex that combined with facet disease to result in central canal and bilateral 
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neural foraminal stenosis.  On March 16, 2012, Dr. Erickson noted that the MRI was positive for 

a C5-C6 herniation with moderate stenosis and mild cord compression.  He opined that Petitioner’s 

cervical problem should be corrected first with a C5-C6 anterior cervical discectomy and fusion 

before proceeding with the recommended lumbar treatment.  Dr. Erickson indicated that his 

recommendations were the result of Petitioner’s work-related injury on May 23, 2011.  

On March 21, 2012, an UR certified the recommended left-sided L4-L5 hemilaminectomy 

as medically necessary.  On April 11, 2012, Dr. Erickson explained that the approved lumbar 

surgery would begin on the left side with plans to decompress the right side as well, since Petitioner 

had bilateral pain and abnormalities. Petitioner thereafter underwent the recommended L4-L5 

lumbar surgery on April 20, 2012.  When Petitioner returned to Dr. Engel on May 1, 2012, his 

diagnoses were listed as lumbar herniated disc, lumbar radiculopathy, and cervical herniated disc.  

Dr. Engel indicated that he would treat Petitioner’s neck pain after the low back pain had first been 

fully treated.  He continued Petitioner’s medication management and off-work restrictions.  

On May 11, 2012, Dr. Erickson reported that Petitioner had significant improvement with 

his right-sided leg pain post-surgery, although he noted increased paresthesia.  Dr. Erickson 

recommended physical therapy, which Petitioner promptly began for his lumbar spine.   

On June 15, 2012, Dr. Goldberg performed a second §12 examination of Petitioner’s 

lumbar spine at Respondent’s request.  Dr. Goldberg was not asked to address Petitioner’s cervical 

condition at that time.  In his corresponding report, Dr. Goldberg stated that although he 

appreciated that Petitioner had a legitimate injury, his examination had nonanatomic findings and 

did not correlate with L4-L5 pathology.  Dr. Goldberg found that Petitioner was at MMI for his 

lumbar spine and could return to work without lumbar restrictions.   

Petitioner then returned to Dr. Engel on July 3, 2012 with complaints of right-sided low 

back pain shooting to his right calf, bilateral neck pain, and numbness in his first through third 

fingers.  Dr. Engel stopped Petitioner’s physical therapy, as he felt Petitioner had plateaued.  He 

then ordered a lumbar MRI, noting that Petitioner had new radiculopathy.  The lumbar MRI, which 

was obtained on July 6, 2012, found disc pathology combining with facet disease to result in 

bilateral neural foraminal stenosis at L4-L5 and right neural foraminal stenosis at L5-S1.  On July 

12, 2012, Dr. Engel interpreted the MRI as showing L4-L5 neural foraminal stenosis secondary to 

a contained L4-L5 disc herniation abutting the right L4 nerve root.  On the following day, July 13, 

2012, an EMG/NCS yielded normal results with no evidence of acute denervation of the right-

sided lumbosacral nerve roots, peripheral entrapment, or polyneuropathy.   

On July 25, 2012, Dr. Erickson indicated that Petitioner had mild sensory change within 

the L5 dermatome and diagnosed him with residual L5 radiculopathy.  SSEP testing performed on 

this date further showed significant evidence of bilateral L5, S1, and C6 dermatomal conduction 

delays.  Dr. Erickson stated that the S1 delay suggested in the SSEP testing was not present 

intraoperatively, but the SSEP testing nevertheless correlated with Petitioner’s MRI as to the C6 

abnormality.  Dr. Erickson recommended an anterior cervical discectomy and fusion at C5-C6. 

On August 9, 2012, Dr. Engel reported that Petitioner’s low back pain had improved and 

his radicular symptoms had resolved, but he still had right-side low back pain, bilateral neck pain, 
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and numbness in his right second and third fingers.  Dr. Engel continued Petitioner’s medication 

management and off-work restrictions.   

Petitioner testified that he thereafter returned to work with restrictions for three or four 

days sometime in August or September 2012.  During this time, Petitioner did not perform his 

regular packing duties and instead worked six hours per day putting tape on the floor.  Aside from 

this brief period of light duty work, Petitioner never went back to work for Respondent.     

On September 13, 2012, Petitioner complained to Dr. Engel of worsening low back pain 

after returning to work.  Dr. Engel noted that Petitioner had left greater than right low back pain 

that radiated down his left leg, left neck pain, and numbness in his right second and third digits.  

He stated that Petitioner had also developed left hand numbness to his second and third fingers, 

since he was only using his left hand at work.  Dr. Engel then took Petitioner off work.  Petitioner 

was also kept off work by the orthopedic surgeon treating his hand conditions, Dr. Steven 

Sclamberg, leading up to and after his right open carpal tunnel release surgery on October 9, 2012. 

On November 6, 2012, Petitioner told Dr. Erickson that his neck pain had begun on May 

23, 2011 when he lurched upward straining his neck at the same time that he felt the sudden back 

pain.  Dr. Erickson then suggested that the prior SSEP testing may have erroneously noted a C6 

abnormality when C7 was the correct abnormal nerve level.  He recommended repeat SSEP testing 

to confirm the presence of C7 radiculopathy.  On December 4, 2012, the repeat SSEP testing found 

bilateral C7 dermatomal conduction delays.  On the same day, Dr. Erickson opined that the cause 

of Petitioner’s neck problem and back pain was the original work-related accident of May 23, 

2011.  In 14 WC 31750, which is addressed by the Commission in a separate Decision, Petitioner 

also alleged a repetitive trauma injury to his neck with a manifestation date of December 4, 2012. 

On December 12, 2012, Dr. Engel kept Petitioner off work for his lumbar and cervical 

issues, although he had been discharged to full duty for his right hand.  Shortly thereafter, on 

December 14, 2012, Dr. Engel indicated that he had watched a 30-minute job video for Petitioner 

that showed repetitive work.  Dr. Engel then opined that the repetitive nature of this work had 

helped cause Petitioner’s conditions.  On January 15, 2013, Dr. Erickson also reviewed the 30-

minute job video and opined that it showed repetitive neck extension and twisting that likely led 

to Petitioner’s cervical problem.  His diagnosis at that time was C6 radiculopathy relative to a C5-

C6 disc herniation.  Dr. Erickson continued to recommend surgery and kept Petitioner off work. 

At Respondent’s request, Dr. Goldberg performed a §12 examination on February 1, 2013 

focusing on Petitioner’s cervical spine.  Dr. Goldberg stated that Petitioner’s MRI, which showed 

disc degeneration and an annular bulge to the right, did not explain why Petitioner had any left-

sided symptoms.  Additionally, Dr. Goldberg indicated that Petitioner had a positive Tinel’s sign 

at both cubital tunnels that correlated with the numbness, tingling, and pain into his fourth and 

fifth digits.  He did not believe that this finding was coming from a right C5-C6 annular bulge.  

Instead, Dr. Goldberg opined that it was possible Petitioner had sustained only a cervical strain in 

the May 23, 2011 accident.  Although he found that the cervical treatment had been reasonable 

and necessary, Dr. Goldberg opined that Petitioner was at MMI for the cervical spine and could 

return to work without cervical restrictions.   
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On February 21, 2013, Dr. Engel reviewed Dr. Goldberg’s §12 report and found it to be 

internally inconsistent.  Dr. Engel argued that if Petitioner’s pre-surgical treatment had been 

reasonable and necessary as Dr. Goldberg had opined, then the recommended cervical surgery 

must also be necessary.  Dr. Engel continued to recommend cervical surgery with Dr. Erickson 

and kept Petitioner off work.   

Shortly thereafter, on February 26, 2013, Dr. Goldberg authored a §12 addendum stating 

that he had interpreted Petitioner’s cervical MRI to show mild disc degeneration without any 

herniation or stenosis.  He further opined that Petitioner’s disc bulge would not have been caused 

by his work accident.  

On March 18, 2013, Dr. Erickson reported that Petitioner’s lumbar surgery had 

significantly helped his low back pain, but his neck pain was now the chief concern. Dr. Erickson 

further stated that Dr. Goldberg had oversimplified Petitioner’s C5-C6 herniation by finding that 

it did not explain his left-sided pain since it was central and right in location.  Instead, he stated 

that the herniation was associated with mild cord compression and it was well-known that 

decussation or crossing of anterior spinothalamic tracts could cause contralateral pain.  Dr. 

Erickson opined that Petitioner’s herniation was best characterized as central, and as such, Dr. 

Goldberg’s criticism was invalid.  

At follow-up visits in April and May 2013, Dr. Engel kept Petitioner off work as they 

awaited approval for the cervical surgery.  On July 25, 2013, Dr. Engel continued Petitioner’s 

medication management and ordered a left L4 epidural steroid injection, which was subsequently 

administered on August 8, 2013.  When Petitioner returned on August 19, 2013, Dr. Engel reported 

that his left-sided low back pain had improved post-injection.  Dr. Engel noted that Petitioner’s 

residual lumbar pain would now be addressed after his cervical pain had been treated with the 

recommended surgery.  At this visit, as well as the follow-up visit on October 8, 2013, Dr. Engel 

kept Petitioner off work and prescribed Ultram.  

On November 19, 2013, Petitioner saw Dr. Fernando Perez, a chiropractor, at Marque 

Medicos.  Dr. Perez indicated that Petitioner was discontinuing his follow-up consultations with 

Dr. Engel, because Dr. Engel was no longer affiliated with Medicos Pain and Surgical Specialists.  

Instead, Dr. Perez stated that Petitioner’s further treatment at Marque Medicos would be dependent 

upon Dr. Erickson’s ongoing recommendations.   

On December 18, 2013, Petitioner saw Dr. Leonard Kranzler at Northside Neurosurgery 

for a neurosurgical examination on behalf of Dr. Erickson.  Dr. Kranzler stated that on May 23, 

2011, Petitioner was lifting heavy objects when he felt low back pain and developed right hand 

pain with numbness, tingling, and weakness in his second and third fingers.  Petitioner indicated 

that his pain was now in his neck radiating down both shoulders with numbness and tingling in his 

left hand, ring finger, and small finger.  Dr. Kranzler referred Petitioner to pain management.   

Petitioner presented to Dr. Sue Harsoor, a pain management doctor, on January 24, 2014.  

Dr. Harsoor diagnosed Petitioner with cervical and lumbosacral radiculopathy, kept Petitioner off 

work, and refilled his tramadol prescription.  Petitioner then requested a cervical injection as he 

awaited approval for cervical surgery.   
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Shortly thereafter, on February 3, 2014, Respondent sent Petitioner a letter stating that it 

was permanently closing its facility, and as such, Petitioner’s last date of employment would fall 

during a 14-day period beginning on April 7, 2014.   

On April 9, 2014, Dr. Erickson reported that Petitioner’s low back pain had improved as a 

result of his lumbar surgery, but his ongoing neck pain had persisted after many months.  Petitioner 

also continued to complain of painful paresthesia radiating to the fourth and fifth fingers on his 

left hand.  Dr. Erickson suggested that Petitioner pursue injection treatment until his cervical 

surgery was approved.  On October 8, 2014, Dr. Erickson obtained repeat SSEP testing that yielded 

virtually identical results to the 2012 test with a slight progression on the left side and standard 

deviations at the C6 nerves.  Dr. Erickson continued to recommend a C5-C6 anterior cervical 

discectomy and fusion, which he opined was a consequence of Petitioner’s original work injury.  

When Petitioner returned to Dr. Erickson on June 30, 2015, he complained of low back 

pain radiating to his left toes and neck pain radiating to his left fourth and fifth fingers.  Dr. 

Erickson found that Petitioner’s neurological examination was reassuring with no dermatomal 

sensory loss or clear atrophy.  Nevertheless, Petitioner had diminished grip strength in the left 

hand, which Dr. Erickson opined was likely due to changes following his C5-C6 injury and disc 

herniation.  Dr. Erickson’s diagnoses at this time were lumbar and cervical spondylosis.  

On August 5, 2015, Petitioner underwent an FCE that placed his capabilities at the light 

physical demand level and his position at the medium physical demand level.  However, the 

evaluator stated that the FCE results were conditionally valid and represented Petitioner’s 

perceived capabilities, even though he could physically do more.  When Petitioner returned to Dr. 

Erickson on August 8, 2015, Dr. Erickson found that Petitioner was capable of lifting 15 pounds 

occasionally and 10 pounds frequently.  Additionally, Dr. Erickson stated that Petitioner had C5-

C6 neck problems following a work injury in September 2012 where a 40-pound box fell onto the 

left side of his head and shoulder.  Dr. Erickson recommended a new cervical MRI and prescribed 

Ultram, Aleve, and ibuprofen.   

On October 27, 2015, Dr. Erickson again referenced an alleged work injury that occurred 

after a box fell onto Petitioner’s head.  This treatment note listed the incident as occurring in 

September 2015, whereas the August 8, 2015 note said it happened in 2012.  Dr. Erickson also 

indicated that he expected Petitioner’s FCE restrictions to be permanent based upon the chronicity 

of his symptoms.  He then put his plans to obtain a new cervical MRI on hold, since Petitioner’s 

neck pain had receded, and prescribed tramadol and over-the-counter medication. 

Petitioner testified that after he was discharged by Dr. Erickson in October 2015, he 

attempted to find work within his restrictions.  Petitioner never went back to work for Respondent, 

as Respondent’s facility permanently closed down on June 21, 2014.  Petitioner eventually found 

work with ABM Janitorial in September 2016.  Petitioner worked 32 hours per week at ABM 

Janitorial cleaning desks, sweeping, and vacuuming until September or October 2017.  Petitioner 

testified that he then retired due to the pain in his legs, back, and neck.  Petitioner has not looked 

for any other job since he stopped working around October 2017.     
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Petitioner returned to Dr. Erickson a final time on September 26, 2017 and reported 

difficulty after returning to work with a 20-pound lifting restriction.  On examination, Petitioner 

complained of painful bending with flexion limited more than extension for the lumbar spine and 

paresthesia radiating to both feet with right-sided predominance.  There was no dermatomal 

sensory deficit.  Dr. Erickson recommended a 10-pound lifting restriction as well as no excessive 

bending, stooping, or lifting in a part-time capacity.  Dr. Erickson indicated that further surgery 

was not being contemplated at that time, and instead, Petitioner was to continue treating with 

tramadol, Aleve, and ibuprofen.  Petitioner was then instructed to return on an as-needed basis.   

Prior to proceeding to hearing, the parties deposed Dr. Erickson, Dr. Goldberg, Dr. 

Sclamberg, and Dr. Vender.  Both Dr. Sclamberg and Dr. Vender provided opinions concerning 

Petitioner’s right hand condition, which is the subject of 11 WC 32848, and not Petitioner’s low 

back or cervical conditions.  As relevant to Petitioner’s present claim, the parties deposed Dr. 

Erickson, Petitioner’s treating doctor, on November 15, 2016 and Dr. Goldberg, the §12 examiner, 

on August 14, 2017.   

Dr. Erickson testified that his diagnosis for Petitioner’s lumbar spine was radiculopathy 

secondary to collapse and mild listhesis at L4-L5.  He opined that given Petitioner’s history of 

productive work activity for years after his pre-accident lumbar surgery, Petitioner’s current 

condition was related to the May 23, 2011 and August 14, 2011 accidents.  Dr. Erickson’s 

understanding was that Petitioner was working successfully from 1998 through 2011 before his 

accidents.  As such, he regarded the two work accidents as the probable cause of Petitioner’s 

lumbar problems.  Dr. Erickson testified that when he saw Petitioner on October 27, 2015, 

Petitioner still had back pain, albeit improved, and had restrictions that were likely permanent.  He 

indicated that Petitioner was at MMI for his back at that time, but he made no determination 

regarding his grip strength or neck.   

Regarding the cervical spine, Dr. Erickson’s diagnosis was a significant disc problem at 

C5-C6 that was probably causative of Petitioner’s upper extremity symptoms.  Dr. Erickson 

testified that when he reviewed Petitioner’s job video, it showed repetitive work above shoulder-

height with neck extension.  He testified that the repetitive activity depicted on the video was a 

possible cause of Petitioner’s disc herniation.  Dr. Erickson opined that Petitioner’s cervical 

condition was a combination of acute and repetitive incidents, where repetitive activity weakened 

the disc and the herniation was perceived as an acute painful episode.  He testified that Petitioner’s 

cervical condition was causally related to his work activity based on the history Petitioner provided 

of a sudden onset of neck pain that was associated with repetitive twisting and lifting activity.   

Finally, regarding the SSEP testing that Petitioner underwent, Dr. Erickson testified that it 

was becoming more universally accepted, although it was not commonly used in orthopedic 

literature and fellowships.  He conceded that there was some controversy as to whether SSEP tests 

constituted the best or even a valuable test.  Dr. Erickson further noted that there was some 

confusion on the cervical SSEP testing as to whether Petitioner had a C6 or C7 problem.  At his 

deposition, Dr. Goldberg also testified that Petitioner’s SSEP testing had been internally 

inconsistent, because it originally showed problems at C7 before changing to C6 in a later test.  

Dr. Goldberg testified that he did not use SSEP testing in his practice and would not consider it to 

be generally accepted among spine surgeons.   
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Dr. Goldberg further testified consistently with his §12 reports.  Additionally, he testified 

that at the time of his second §12 examination on June 15, 2012, Petitioner could return to work 

without lumbar restrictions and had inconsistent complaints.  However, Dr. Goldberg testified that 

he did not disagree with Dr. Erickson’s surgical findings during his April 20, 2012 lumbar surgery, 

and generally in his practice, Dr. Erickson found that the typical recovery time for his patients who 

underwent that type of surgery was three to six months.  Nevertheless, Dr. Goldberg testified that 

at his second §12 examination, Petitioner was at MMI for his low back despite it being less than 

two months after his surgery.  Dr. Goldberg further testified that after this type of surgery, he 

would typically send a patient who had a job description like Petitioner back to work after 

approximately 12 weeks.  However, he testified that he recommended Petitioner return to full duty 

for his low back in less than two months, because Petitioner had a resolution of radicular pain, 

even though he still had ongoing complaints of low back pain.   

Regarding the cervical spine, Dr. Goldberg also testified that if Petitioner had first reported 

neck pain in February 2012, it would not have any relationship to his May or August 2011 

incidents, because any injury would have manifested itself at the time of those incidents.  

Furthermore, after reviewing Petitioner’s job video, Dr. Goldberg disagreed that it showed 

repetitive neck extension and twisting that was likely to lead to Petitioner’s cervical condition.   

When this matter proceeded to hearing, Petitioner testified that his current pain was 

sometimes stronger than before.  Petitioner testified that whenever he helps his wife sweep, his 

back and neck pain reach higher levels than it did prior to May 2011.  Petitioner also experiences 

back, neck, and leg pain when the weather changes.  He takes ibuprofen, Naprosyn, and Aleve to 

manage his current pain.     

II. Conclusions of Law

Following a careful review of the entire record, the Commission modifies the Decision of 

the Arbitrator to award all reasonable and necessary medical expenses for Petitioner’s lumbar spine 

treatment through the hearing date of May 20, 2019, with the exception of all SSEP testing.  

At his first §12 examination on October 12, 2011, Dr. Goldberg found a causal connection 

between Petitioner’s lumbar condition and the May 23, 2011 and August 14, 2011 accidents.  

Thereafter, at his second §12 examination on June 15, 2012, Dr. Goldberg stated that Petitioner 

was at MMI for his lumbar spine injury, because his exam findings were nonanatomic and did not 

correlate with L4-L5 pathology.  However, diagnostic tests after Dr. Goldberg’s June 15, 2012 

examination remained indicative of ongoing lumbar pathology.  Specifically, on July 6, 2012, a 

lumbar MRI found disc pathology combining with facet disease to result in bilateral neural 

foraminal stenosis at L4-L5 and right neural foraminal stenosis at L5-S1.  On July 12, 2012, Dr. 

Engel indicated that the MRI showed L4-L5 neural foraminal stenosis secondary to a contained 

L4-L5 disc herniation abutting the right L4 nerve root.  

The Commission finds that the MRI findings obtained after Dr. Goldberg had placed 

Petitioner at MMI objectively show ongoing lumbar pathology.  Moreover, Petitioner immediately 

and consistently complained of lumbar symptoms to his treating doctors following the August 14, 
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2011 accident.  Although he had several prior lumbar injuries and a lumbar surgery, Petitioner had 

been working regular duty for Respondent from 2003 to May 2011 without missing any work due 

to back pain.  For these reasons, the Commission finds that the current condition of Petitioner’s 

lumbar spine is causally related to the August 14, 2011 accident.     

The Commission further notes that Dr. Goldberg did not disagree with Dr. Erickson’s 

surgical findings from Petitioner’s L4-L5 hemilaminectomy performed on April 20, 2012.  

Additionally, Dr. Goldberg testified that the typical recovery time for his patients who underwent 

that same lumbar surgery was three to six months.  With this typical recovery time in mind, the 

Commission does not find it reasonable for Dr. Goldberg to have placed Petitioner at MMI less 

than two months after his surgery.  Dr. Goldberg further testified that he would typically send a 

patient back to work approximately 12 weeks after this surgery; however, he opined that Petitioner 

was at full duty for his low back in less than two months.  The Commission is not persuaded by 

Dr. Goldberg’s finding that Petitioner’s recovery time was less than the usual minimum recovery 

time for his patients, especially given that Petitioner had ongoing complaints of lumbar pain and 

MRI evidence of lumbar pathology.  

In finding that the record does not support Dr. Goldberg’s MMI determination, the 

Commission awards all reasonable and necessary medical expenses for Petitioner’s lumbar spine 

only through the hearing date of May 20, 2019 as provided by §8(a) and §8.2 of the Illinois 

Workers’ Compensation Act.  However, the Commission specifically denies and excludes from 

this award any expenses related to Petitioner’s SSEP testing.  The record does not establish the 

SSEP testing as reasonable or necessary, given that Dr. Goldberg testified that SSEP testing was 

not generally accepted among spine surgeons and Dr. Erickson testified that it was not commonly 

used in orthopedic literature or fellowships.  In all other aspects not stated herein, the Commission 

affirms and adopts the Decision of the Arbitrator.    

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator dated February 3, 2020 is modified as stated herein.  The Commission otherwise affirms 

and adopts the Decision of the Arbitrator.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is liable for all 

reasonable and necessary medical expenses related to Petitioner’s lumbar spine condition only 

incurred from the accident date of August 14, 2011 through the hearing date of May 20, 2019 

pursuant to §8(a) and §8.2 of the Act.  This award of medical expenses excludes any and all bills 

related to Petitioner’s SSEP testing, which the Commission specifically denies and finds to be not 

reasonable nor necessary medical treatment.     

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 

for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 

the sum of $70,000.00. The party commencing the proceedings for review in the Circuit Court 

shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.  

DATED: /s/Deborah L. Simpson 

Deborah L. Simpson 

            /s/Barbara N. Flores 

Barbara N. Flores 

DLS/met 

O: 2/18/21 /s/Marc Parker 
46 Marc Parker  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify:  PPD  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CRESCENCIO RIVERA, 

Petitioner, 

vs. NO:  11 WC 32850 

BERRY PLASTICS CORP., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 

parties, the Commission, after considering all issues, and being advised of the facts and law, 

modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 

Decision of the Arbitrator, which is attached hereto and made a part thereof.    

I. Findings of Fact

Petitioner was employed as a set-up man/packer for Respondent.  Petitioner alleges that on

May 23, 2011, he sustained lumbar and cervical injuries from bending over to pick up lids off the 

floor at work.  The present matter, which covers the May 23, 2011 accident, was consolidated with 

Petitioner’s three other cases, including 11 WC 32848, 11 WC 32849, and 14 WC 31750.  The 

Commission has addressed each of Petitioner’s four claims in separate Decisions.  

Before starting his employment with Respondent in 2003, Petitioner had prior low back 

injuries and a low back surgery in 1988.  Petitioner thereafter sustained another work accident in 

1993 that required physical therapy and a motor vehicle accident in 1998 that required three 

additional months of physical therapy, after which Petitioner did not seek any other low back 

treatment until the work accident now at issue.  Petitioner continuously worked for Respondent 

without missing any days due to back pain from 2003 through May 2011.   

Following the May 23, 2011 accident, Petitioner presented to Concentra Medical Center 

on May 24, 2011 with complaints of right-sided low back pain that did not radiate.  Lumbar X-

rays revealed spurs and degenerative disc disease at L4 to S1, degenerative facet arthropathy at L3 
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to S1, no spondylolisthesis or spondylolysis, and calcifications suggestive of renal calculi.  Dr. 

Guntippar Pratumngern diagnosed Petitioner with a right sacroiliac sprain and prescribed Aleve, 

Tylenol, and Biofreeze.  Petitioner was then promptly released to regular duty work.   

When Petitioner returned to Concentra Medical Center on May 26, 2011, he reported 

improved symptoms.  Dr. Cindy Ross indicated that Petitioner had met all of his treatment goals 

for his lumbar strain.  Dr. Ross continued Petitioner’s medication, recommended a home exercise 

program and heat application, and again released Petitioner to regular duty work.  Petitioner 

testified that he kept working after he was discharged, although his back pain was not gone.    

Petitioner continued working at his regular job until he sustained a second work accident 

on August 14, 2011 from pushing a 70-pound box on a conveyor railing.  The August 14, 2011 

accident is the subject of the Commission’s Decision in 11 WC 32849.  On August 15, 2011, 

Petitioner presented to Concentra Medical Center with complaints of right low back pain radiating 

into his right leg.  Dr. Ross diagnosed Petitioner with lumbar radiculopathy, prescribed ibuprofen 

and Biofreeze, and provided modified duty restrictions.  When he returned on August 17, 2011, 

Dr. Ross diagnosed Petitioner with a lumbar strain and kept him on modified duty.  Petitioner 

testified that when he returned to work with restrictions after this visit, he noticed ongoing pain in 

his back, legs, neck, and hands.  

Petitioner thereafter sought a second opinion at Marque Medicos on August 19, 2011, at 

which time he first told Dr. Phillip Gattas that he had right hand pain.  Petitioner alleged a third 

work accident involving hand injuries due to his repetitive work activities manifesting on August 

19, 2011.  This accident is the subject of the Commission’s Decision in 11 WC 32848.   

Petitioner’s complaints to Dr. Gattas on August 19, 2011 also included bilateral low back 

pain more pronounced on the left, numbness and tingling down the left lower extremity, and right 

hand pain with finger swelling, numbness, and tingling primarily in the second and third digits.  

Lumbar X-rays showed disc space narrowing between L5-S1 and L4-L5, an externally rotated 

right ilium, degenerative changes, and pelvic/sacral unleveling decreased toward the right with 

rotation and malposition of vertebral segments.  Dr. Gattas diagnosed Petitioner with low back and 

hand pain.  He opined that the conditions were directly related to Petitioner’s May 23, 2011 work 

accident and repetitive trauma culminating on August 19, 2011. 

On August 24, 2011, a lumbar MRI further revealed disc bulges with a superimposed right 

foraminal protrusion at L5-S1, bilateral neural foraminal stenosis at L4-L5, and right neural 

foraminal stenosis at L5-S1 along with postoperative changes at L4-L5 and sigmoid diverticulosis.  

Also on August 24, 2011, Petitioner began physical therapy for his low back and right hand.  

Upon referral from Dr. Gattas, Petitioner presented to Dr. Andrew Engel of Medicos Pain 

and Surgical Specialists on September 1, 2011.  Dr. Engel started Petitioner on prescription 

medication management for his herniated lumbar discs.  Additionally, Dr. Engel opined that the 

May 23, 2011 accident was work-related and the direct cause of Petitioner’s current pain.    

Shortly thereafter, on September 9, 2011, an EMG/NCS showed acute denervation of the 

left S1 nerve root with no peripheral entrapment or polyneuropathy.  On September 19, 2011, Dr. 

21IWCC0175



11 WC 32850 

Page 3 

Engel recommended left L4-L5 epidural steroid injections, which Petitioner underwent on October 

5, 2011.  When the lumbar injections failed to decrease Petitioner’s left-sided pain, Dr. Engel 

referred Petitioner to Dr. Robert Erickson, a neurosurgeon, on October 12, 2011.  Dr. Engel also 

continued Petitioner’s medication management, physical therapy, and off-work restrictions.   

Additionally on October 12, 2011, Dr. Edward Goldberg performed a §12 examination at 

Respondent’s request to evaluate the May 23, 2011 and August 14, 2011 accidents.  Dr. Goldberg 

diagnosed Petitioner with an aggravation of L4-L5 and possibly L5-S1 degenerative disc disease.  

He believed that Petitioner’s bilateral leg pain was also from his disc degeneration emanating from 

L4-L5.  Dr. Goldberg opined that Petitioner’s condition was work-related to the May 2011 accident 

with an exacerbation in August 2011.  He recommended an additional month of physical therapy 

and one to two injections, upon completion of which Petitioner would be at MMI.  In the interim, 

he recommended a 10-pound lifting restriction with occasional bending, twisting, and reaching.   

Petitioner thereafter returned to work from October 24, 2011 through April 19, 2012.  

During this time, on October 27, 2011, Dr. Engel recommended left L5-S1 epidural steroid 

injections, a month of physical therapy, and 10-pound lifting restrictions consistent with Dr. 

Goldberg’s plan.  Petitioner underwent the L5-S1 epidural steroid injections on November 9, 2011.  

On November 15, 2011, Dr. Engel continued Petitioner’s medication management and reported 

that the injections had helped decrease Petitioner’s pain.   

On December 21, 2011, Petitioner presented to Dr. Erickson of Lake County Neurosurgery 

with complaints of radicular pain in both legs, worse on the left.  Petitioner also reported chronic 

right hand pain due to repetitive gripping activity at work, as well as some neck stiffness and 

limited range of motion.  Dr. Erickson recommended light duty restrictions and SSEP testing, 

which was also obtained on December 21, 2011.  The SSEP testing of the lower extremities 

revealed bilateral L5 dermatomal conduction delays, and the SSEP testing of the upper extremities 

revealed bilateral C7 dermatomal conduction delays.  

On January 5, 2012, Dr. Michael Vender performed a §12 examination at Respondent’s 

request regarding Petitioner’s right hand.  His examination did not concern the lumbar and cervical 

injuries alleged from the May 23, 2011 accident.   

On February 10, 2012, Dr. Erickson noted that there was a correlation between the SSEP 

testing and the MRI findings of collapse and mild listhesis at L4-L5.  He indicated that there were 

bilateral L5 abnormalities, worse on the left side.  As a result, Dr. Erickson recommended a L4-

L5 hemilaminectomy beginning on the left side.   

A cervical MRI obtained on February 14, 2012 further revealed a C5-C6 posterior 

disc/osteophyte complex that combined with facet disease to result in central canal and bilateral 

neural foraminal stenosis.  On March 16, 2012, Dr. Erickson noted that the MRI was positive for 

a C5-C6 herniation with moderate stenosis and mild cord compression.  He opined that Petitioner’s 

cervical problem should be corrected first with a C5-C6 anterior cervical discectomy and fusion 

before proceeding with the recommended lumbar treatment.  Dr. Erickson indicated that his 

recommendations were the result of Petitioner’s work-related injury on May 23, 2011.  
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Petitioner thereafter underwent the recommended L4-L5 hemilaminectomy on April 20, 

2012.  When Petitioner returned to Dr. Engel on May 1, 2012, his diagnoses were listed as lumbar 

herniated disc, lumbar radiculopathy, and cervical herniated disc.  Dr. Engel indicated that he 

would treat Petitioner’s neck pain after the low back pain had first been fully treated.  He continued 

Petitioner’s medication management and off-work restrictions.  

On May 11, 2012, Dr. Erickson reported that Petitioner had significant improvement with 

his right-sided leg pain post-surgery, although he noted increased paresthesia.  Dr. Erickson 

recommended physical therapy, which Petitioner promptly began for his lumbar spine.   

On June 15, 2012, Dr. Goldberg performed a second §12 examination of Petitioner’s 

lumbar spine at Respondent’s request.  In his corresponding report, Dr. Goldberg stated that 

although he appreciated that Petitioner had a legitimate injury, his examination had nonanatomic 

findings and did not correlate with L4-L5 pathology.  Dr. Goldberg found that Petitioner was at 

MMI for his lumbar spine and could return to work without lumbar restrictions.   

Petitioner then returned to Dr. Engel on July 3, 2012 with complaints of right-sided low 

back pain shooting to his right calf, bilateral neck pain, and numbness in his first through third 

fingers.  Dr. Engel stopped Petitioner’s physical therapy, as he felt Petitioner had plateaued.  He 

then ordered a lumbar MRI, noting that Petitioner had new radiculopathy.  The lumbar MRI, which 

was obtained on July 6, 2012, found disc pathology combining with facet disease to result in 

bilateral neural foraminal stenosis at L4-L5 and right neural foraminal stenosis at L5-S1.  On July 

12, 2012, Dr. Engel interpreted the MRI as showing L4-L5 neural foraminal stenosis secondary to 

a contained L4-L5 disc herniation abutting the right L4 nerve root.  On the following day, July 13, 

2012, an EMG/NCS yielded normal results with no evidence of acute denervation of the right-

sided lumbosacral nerve roots, peripheral entrapment, or polyneuropathy.   

On July 25, 2012, Dr. Erickson indicated that Petitioner had mild sensory change within 

the L5 dermatome and diagnosed him with residual L5 radiculopathy.  SSEP testing performed on 

this date further showed significant evidence of bilateral L5, S1, and C6 dermatomal conduction 

delays.  Dr. Erickson stated that the S1 delay suggested in the SSEP testing was not present 

intraoperatively, but the SSEP testing nevertheless correlated with Petitioner’s MRI as to the C6 

abnormality.  Dr. Erickson recommended an anterior cervical discectomy and fusion at C5-C6. 

On August 9, 2012, Dr. Engel reported that Petitioner’s low back pain had improved and 

his radicular symptoms had resolved, but he still had right-sided low back pain, bilateral neck pain, 

and numbness in his right second and third fingers.  Dr. Engel continued Petitioner’s medication 

management and off-work restrictions.   

Petitioner testified that he thereafter returned to work with restrictions for three or four 

days sometime in August or September 2012.  During this time, Petitioner did not perform his 

regular packing duties and instead worked six hours per day putting tape on the floor.  Aside from 

this brief period of light duty work, Petitioner never went back to work for Respondent.     

On September 13, 2012, Petitioner complained to Dr. Engel of worsening low back pain 

after returning to work.  Dr. Engel noted that Petitioner had left greater than right low back pain 
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that radiated down his left leg, left neck pain, and numbness in his right second and third digits.  

He stated that Petitioner had also developed left hand numbness to his second and third fingers, 

since he was only using his left hand at work.  Dr. Engel then took Petitioner off work.  Petitioner 

was also kept off work by the orthopedic surgeon treating his hand conditions, Dr. Steven 

Sclamberg, leading up to and after his right open carpal tunnel release surgery on October 9, 2012. 

On November 6, 2012, Petitioner told Dr. Erickson that his neck pain had begun on May 

23, 2011 when he lurched upward straining his neck at the same time that he felt the sudden back 

pain.  Dr. Erickson then suggested that the prior SSEP testing may have erroneously noted a C6 

abnormality when C7 was the correct abnormal nerve level.  He recommended repeat SSEP testing 

to confirm the presence of C7 radiculopathy.  On December 4, 2012, the repeat SSEP testing found 

bilateral C7 dermatomal conduction delays.  On the same day, Dr. Erickson opined that the cause 

of Petitioner’s neck problem and back pain was the original work-related accident of May 23, 

2011.  In 14 WC 31750, which is addressed by the Commission in a separate Decision, Petitioner 

also alleged a repetitive trauma injury to his neck with a manifestation date of December 4, 2012. 

On December 12, 2012, Dr. Engel kept Petitioner off work for his lumbar and cervical 

issues, although he had been discharged to full duty for his right hand.  Shortly thereafter, on 

December 14, 2012, Dr. Engel indicated that he had watched a 30-minute job video for Petitioner 

that showed repetitive work.  Dr. Engel then opined that the repetitive nature of this work had 

helped cause Petitioner’s conditions.  On January 15, 2013, Dr. Erickson also reviewed the 30-

minute job video and opined that it showed repetitive neck extension and twisting that likely led 

to Petitioner’s cervical problem.  His diagnosis at that time was C6 radiculopathy relative to a C5-

C6 disc herniation.  Dr. Erickson continued to recommend surgery and kept Petitioner off work. 

At Respondent’s request, Dr. Goldberg performed a §12 examination on February 1, 2013 

focusing on Petitioner’s cervical spine.  Dr. Goldberg stated that Petitioner’s MRI, which showed 

disc degeneration and an annular bulge to the right, did not explain why Petitioner had any left-

sided symptoms.  Additionally, Dr. Goldberg indicated that Petitioner had a positive Tinel’s sign 

at both cubital tunnels that correlated with the numbness, tingling, and pain into his fourth and 

fifth digits.  He did not believe that this finding was coming from a right C5-C6 annular bulge.  

Instead, Dr. Goldberg opined that it was possible Petitioner had sustained only a cervical strain in 

the May 23, 2011 accident.  Although he found that the cervical treatment had been reasonable 

and necessary, Dr. Goldberg opined that Petitioner was at MMI for the cervical spine and could 

return to work without cervical restrictions.   

On February 21, 2013, Dr. Engel reviewed Dr. Goldberg’s §12 report and found it to be 

internally inconsistent.  Dr. Engel argued that if Petitioner’s pre-surgical treatment had been 

reasonable and necessary as Dr. Goldberg had opined, then the recommended cervical surgery 

must also be necessary.  Dr. Engel continued to recommend cervical surgery with Dr. Erickson 

and kept Petitioner off work.   

Shortly thereafter, on February 26, 2013, Dr. Goldberg authored a §12 addendum stating 

that he had interpreted Petitioner’s cervical MRI to show mild disc degeneration without any 

herniation or stenosis.  He further opined that Petitioner’s disc bulge would not have been caused 

by his work accident.  
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On March 18, 2013, Dr. Erickson reported that Petitioner’s lumbar surgery had 

significantly helped his low back pain, but his neck pain was now the chief concern.  Dr. Erickson 

further stated that Dr. Goldberg had oversimplified Petitioner’s C5-C6 herniation by finding that 

it did not explain his left-sided pain since it was central and right in location.  Instead, he stated 

that the herniation was associated with mild cord compression and it was well-known that 

decussation or crossing of anterior spinothalamic tracts could cause contralateral pain.  Dr. 

Erickson opined that Petitioner’s herniation was best characterized as central, and as such, Dr. 

Goldberg’s criticism was invalid.  

At follow-up visits in April and May 2013, Dr. Engel kept Petitioner off work as they 

awaited approval for the cervical surgery.  On July 25, 2013, Dr. Engel continued Petitioner’s 

medication management and ordered a left L4 epidural steroid injection, which was subsequently 

administered on August 8, 2013.  When Petitioner returned on August 19, 2013, Dr. Engel reported 

that his left-sided low back pain had improved post-injection.  Dr. Engel noted that Petitioner’s 

residual lumbar pain would now be addressed after his cervical pain had been treated with the 

recommended surgery.  At this visit, as well as the follow-up visit on October 8, 2013, Dr. Engel 

kept Petitioner off work and prescribed Ultram.  

On November 19, 2013, Petitioner saw Dr. Fernando Perez, a chiropractor, at Marque 

Medicos.  Dr. Perez indicated that Petitioner was discontinuing his follow-up consultations with 

Dr. Engel, because Dr. Engel was no longer affiliated with Medicos Pain and Surgical Specialists.  

On December 18, 2013, Petitioner saw Dr. Leonard Kranzler at Northside Neurosurgery 

for a neurosurgical examination on behalf of Dr. Erickson.  Dr. Kranzler stated that on May 23, 

2011, Petitioner was lifting heavy objects when he felt low back pain and developed right hand 

pain with numbness, tingling, and weakness in his second and third fingers.  Petitioner indicated 

that his pain was now in his neck radiating down both shoulders with numbness and tingling in his 

left hand, ring finger, and small finger.  Dr. Kranzler referred Petitioner to pain management.   

Petitioner presented to Dr. Sue Harsoor, a pain management doctor, on January 24, 2014.  

Dr. Harsoor diagnosed Petitioner with cervical and lumbosacral radiculopathy, refilled his 

tramadol prescription, and kept Petitioner off work.  Shortly thereafter, on February 3, 2014, 

Respondent sent Petitioner a letter stating that it was permanently closing its facility, and as such, 

Petitioner’s last date of employment would fall during a 14-day period beginning on April 7, 2014.  

On April 9, 2014, Dr. Erickson reported that Petitioner’s low back pain had improved as a 

result of his lumbar surgery, but his ongoing neck pain had persisted after many months.  Petitioner 

also continued to complain of painful paresthesia radiating to the fourth and fifth fingers on his 

left hand.  Dr. Erickson suggested that Petitioner pursue injection treatment until his cervical 

surgery was approved.  On October 8, 2014, Dr. Erickson obtained repeat SSEP testing that yielded 

virtually identical results to the 2012 test with a slight progression on the left side and standard 

deviations at the C6 nerves.  Dr. Erickson continued to recommend a C5-C6 anterior cervical 

discectomy and fusion, which he opined was a consequence of Petitioner’s original work injury.  

When Petitioner returned to Dr. Erickson on June 30, 2015, he complained of low back 
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pain radiating to his left toes and neck pain radiating to his left fourth and fifth fingers.  Dr. 

Erickson found that Petitioner’s neurological examination was reassuring with no dermatomal 

sensory loss or clear atrophy.  Nevertheless, Petitioner had diminished grip strength in the left 

hand, which Dr. Erickson opined was likely due to changes following his C5-C6 injury and disc 

herniation.  Dr. Erickson’s diagnoses at this time were lumbar and cervical spondylosis.  

 

 On August 5, 2015, Petitioner underwent an FCE that placed his capabilities at the light 

physical demand level and his position at the medium physical demand level.  However, the 

evaluator stated that the FCE results were conditionally valid and represented Petitioner’s 

perceived capabilities, even though he could physically do more.  When Petitioner returned to Dr. 

Erickson on August 8, 2015, Dr. Erickson found that Petitioner was capable of lifting 15 pounds 

occasionally and 10 pounds frequently.  Additionally, Dr. Erickson stated that Petitioner had C5-

C6 problems following a work injury in September 2012 where a 40-pound box fell onto the left 

side of his head and shoulder.   

 

 On October 27, 2015, Dr. Erickson again referenced an alleged work injury that occurred 

after a box fell onto Petitioner’s head.  This treatment note listed the incident as occurring in 

September 2015, whereas the August 8, 2015 note said it happened in 2012.  Dr. Erickson also 

indicated that he expected Petitioner’s FCE restrictions to be permanent based upon the chronicity 

of his symptoms.  He then put his plans to obtain a new cervical MRI on hold, since Petitioner’s 

neck pain had receded, and prescribed tramadol and over-the-counter medication. 

 

 Petitioner testified that after he was discharged by Dr. Erickson in October 2015, he 

attempted to find work within his restrictions.  Petitioner never went back to work for Respondent, 

as Respondent’s facility permanently closed down on June 21, 2014.  Petitioner eventually found 

work with ABM Janitorial in September 2016.  Petitioner worked 32 hours per week at ABM 

Janitorial cleaning desks, sweeping, and vacuuming until September or October 2017.  Petitioner 

testified that he then retired due to the pain in his legs, back, and neck.  Petitioner has not looked 

for any other job since he stopped working around October 2017.     

 

 Petitioner returned to Dr. Erickson a final time on September 26, 2017 and reported 

difficulty after returning to work with a 20-pound lifting restriction.  On examination, Petitioner 

complained of painful bending with flexion limited more than extension for the lumbar spine and 

paresthesia radiating to both feet with right-sided predominance.  There was no dermatomal 

sensory deficit.  Dr. Erickson recommended a 10-pound lifting restriction as well as no excessive 

bending, stooping, or lifting in a part-time capacity.  Dr. Erickson indicated that further surgery 

was not being contemplated at that time, and instead, Petitioner was to continue treating with 

tramadol, Aleve, and ibuprofen.  Petitioner was then instructed to return on an as-needed basis.   

 

 Prior to proceeding to hearing, the parties deposed Dr. Erickson, Dr. Goldberg, Dr. 

Sclamberg, and Dr. Vender.  Both Dr. Sclamberg and Dr. Vender provided opinions concerning 

Petitioner’s right hand condition, which is the subject of 11 WC 32848, and not Petitioner’s low 

back or cervical conditions.  As relevant to Petitioner’s present claim, the parties deposed Dr. 

Erickson, Petitioner’s treating doctor, on November 15, 2016 and Dr. Goldberg, the §12 examiner, 

on August 14, 2017.   
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Dr. Erickson testified that his diagnosis for Petitioner’s lumbar spine was radiculopathy 

secondary to collapse and mild listhesis at L4-L5.  He opined that given Petitioner’s history of 

productive work activity for years after his pre-accident lumbar surgery, Petitioner’s current 

condition was related to the May 23, 2011 and August 14, 2011 accidents.  Dr. Erickson’s 

understanding was that Petitioner was working successfully from 1998 through 2011 before his 

accidents.  As such, he regarded the two work accidents as the probable cause of Petitioner’s 

lumbar problems.  Dr. Erickson testified that when he saw Petitioner on October 27, 2015, 

Petitioner still had back pain, albeit improved, and had restrictions that were likely permanent.  He 

indicated that Petitioner was at MMI for his back at that time, but he made no determination 

regarding his grip strength or neck.   

Regarding the cervical spine, Dr. Erickson’s diagnosis was a significant disc problem at 

C5-C6 that was probably causative of Petitioner’s upper extremity symptoms.  Dr. Erickson 

testified that when he reviewed Petitioner’s job video, it showed repetitive work above shoulder-

height with neck extension.  He testified that the repetitive activity depicted on the video was a 

possible cause of Petitioner’s disc herniation.  Dr. Erickson opined that Petitioner’s cervical 

condition was a combination of acute and repetitive incidents, where repetitive activity weakened 

the disc and the herniation was perceived as an acute painful episode.  He testified that Petitioner’s 

cervical condition was causally related to his work activity based on the history Petitioner provided 

of a sudden onset of neck pain that was associated with repetitive twisting and lifting activity.   

On the other hand, Dr. Goldberg testified that at the time of his second §12 examination 

on June 15, 2012, Petitioner was at MMI for his low back, could return to work without lumbar 

restrictions, and had inconsistent complaints.  He testified that he recommended Petitioner return 

to full duty for his low back in less than two months post-surgery, because Petitioner had a 

resolution of radicular pain, even though he still had ongoing complaints of low back pain.  

Regarding the cervical spine, Dr. Goldberg further testified that if Petitioner had first reported neck 

pain in February 2012, it would not have any relationship to his May or August 2011 accidents, 

because any injury would have manifested itself at the time of those incidents.  Furthermore, after 

reviewing Petitioner’s job video, Dr. Goldberg disagreed that it showed repetitive neck extension 

and twisting that was likely to lead to Petitioner’s cervical condition.   

When this matter proceeded to hearing, Petitioner testified that his current pain was 

sometimes stronger than before.  Petitioner testified that whenever he helps his wife sweep, his 

back and neck pain reach higher levels than it did prior to May 2011.  Petitioner also experiences 

back, neck, and leg pain when the weather changes.  He takes ibuprofen, Naprosyn, and Aleve to 

manage his current pain.     

II. Conclusions of Law

Following a careful review of the entire record, the Commission modifies the Decision of 

the Arbitrator to find that Petitioner sustained a loss of 2.5% MAW for his lumbar spine injury.  

Since the accident date falls before September 1, 2011, the Commission is not required to apply 

the §8.1b statutory factors when assessing Petitioner’s award of permanent partial disability.  

Nevertheless, for analysis purposes, the Commission has considered the §8.1b enumerated criteria, 

including: (i) the reported level of impairment pursuant to (a) [AMA “Guides to Evaluation of 
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Permanent Impairment”]; (ii) the occupation of the injured employee; (iii) the age of the employee 

at the time of the injury; (iv) the employee’s future earning capacity; and (v) evidence of disability 

as corroborated by treating medical records.  820 ILCS 305/8.1b(b).   

Regarding criterion (i), no AMA impairment rating was provided in this case.  As such, the 

Commission assigns no weight to this factor.   

Regarding criterion (ii), Petitioner was a set-up man/packer on the accident date.  After the 

May 23, 2011 accident, Petitioner was promptly released to full duty work on May 24, 2011 and 

May 26, 2011 by his treating doctors.  Petitioner continued to work at his regular job after he was 

discharged on May 26, 2011 until his second work accident occurred on August 14, 2011.  

Following Petitioner’s subsequent work accidents, a conditionally valid FCE placed his 

capabilities at the light physical demand level on August 5, 2015.  Petitioner was then given 

permanent restrictions pursuant to the FCE by Dr. Erickson.  Petitioner testified that after he was 

discharged with restrictions in October 2015, he tried to find work elsewhere, because Respondent 

had permanently closed its facility.  Petitioner eventually found work with ABM Janitorial in 

September 2016.  In this position, Petitioner worked 32 hours per week cleaning desks, sweeping, 

and vacuuming.  However, Petitioner testified that he only worked for ABM Janitorial until 

September or October 2017, because he had ongoing pain in his back, neck, and legs.  Petitioner 

has since retired.  Because Petitioner was discharged to his full duty position in between his May 

2011 and August 2011 accidents, the Commission assigns moderate weight to this factor.   

Regarding criterion (iii), Petitioner was 57 years old on the accident date.  There was no 

testimony as to how Petitioner’s age affected his disability, and Petitioner ultimately made the 

decision to retire and remove himself from the workforce.  As such, the Commission assigns some 

weight to this factor.  

Regarding criterion (iv), Petitioner was discharged and released to his regular duty job on 

May 26, 2011.  Petitioner thereafter continued to work in his full duty position until his second 

accident on August 14, 2011 accident.  As such, the Commission does not attribute a loss of future 

earning capacity to the May 23, 2011 accident.  Even though Petitioner’s W-2s from ABM 

Janitorial show decreased earnings, this occurred after Petitioner’s sustained the low back 

aggravation on August 14, 2011, which is covered under 11 WC 32849.  The Commission thus 

assigns some weight to this factor.   

Regarding criterion (v), Petitioner treated conservatively and minimally for his low back 

injury in between his May 23, 2011 and August 14, 2011 accidents.  Following the May 23, 2011 

accident, Petitioner was discharged from Concentra Medical Center for his resolved lumbar strain 

on May 26, 2011 after only two treatment visits.  At that time, Dr. Ross indicated that Petitioner 

had met all of his treatment goals.  After being released, Petitioner continued working full duty up 

until the August 14, 2011 accident.  Although he noted lingering pain, Petitioner did not seek 

further treatment in between May 26, 2011 and August 14, 2011.  

Petitioner’s lumbar condition was significantly aggravated after his second work accident 

on August 14, 2011, as he thereafter required a L4-L5 hemilaminectomy, multiple injections, 
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ongoing medication, physical therapy, and permanent restrictions.  Nevertheless, Petitioner’s 

current condition and ongoing pain complaints were determined to be causally related, in part, to 

the May 23, 2011 accident by Dr. Erickson.  At the time of the hearing, Petitioner continues to 

experience increased back pain whenever he helps his wife sweep or the weather changes.  To 

manage his persisting pain, Petitioner takes ibuprofen, Naprosyn, and Aleve.   

Upon consideration of these factors, the Commission notes that Petitioner’s decreased 

wages and permanent restrictions are more appropriately attributed to his August 14, 2011 

accident.  Nevertheless, Petitioner required conservative care and prescription medication to treat 

his lumbar sprain from the May 23, 2011 accident and testified that his back pain persisted after 

he was discharged to his full duty job on May 26, 2011.  As such, the Commission finds that 

Petitioner sustained a loss of 2.5% MAW for the lumbar injury he sustained in the May 23, 2011 

accident.  The Commission modifies the Decision of the Arbitrator accordingly, and in all other 

aspects not stated herein, the Commission affirms and adopts the Decision of the Arbitrator.     

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator dated January 23, 2020 is modified as stated herein.  The Commission otherwise affirms 

and adopts the Decision of the Arbitrator.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

the sum of $344.79 per week for a period of 12.5 weeks, as provided in §8(d)2 of the Act, as the 

injuries sustained to Petitioner’s lumbar spine caused a loss of 2.5% MAW. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 

for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 

the sum of $4,500.00. The party commencing the proceedings for review in the Circuit Court shall 

file with the Commission a Notice of Intent to File for Review in the Circuit Court.   

DATED: /s/Deborah L. Simpson 

Deborah L. Simpson 

            /s/Barbara N. Flores 

Barbara N. Flores 

DLS/met 

O: 2/18/21 /s/Marc Parker 
46 Marc Parker  
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 14WC031750 
Case Name RIVERA, CRESCENCIO v. BERRY 

PLASTIC CORP 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0176 
Number of Pages of Decision 2 
Decision Issued By 

Petitioner Attorney Damian Flores 
Respondent Attorney Martin Deely 

          DATE FILED: 4/21/2021 

Deborah L. Simpson, Commissioner



14WC31750 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CRESCENCIO RIVERA, 

Petitioner, 

vs. NO:  14 WC 31750 

BERRY PLASTICS CORP., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 

all parties, the Commission, after considering the issues of accident, temporary disability and 

permanent disability and being advised of the facts and law, affirms and adopts the Decision of 

the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed January 23, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 

Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 

injury. 

No bond is required for removal of this cause to the Circuit Court by Respondent. The 

party commencing the proceedings for review in the Circuit Court shall file with the Commission 

a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Deborah L. Simpson 

Deborah L. Simpson 

            /s/Barbara N. Flores 

Barbara N. Flores 

DLS/rm 

O: 2/18/21 /s/Marc Parker 
46 Marc Parker  
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DECISION SIGNATURE PAGE 

Case Number 12WC043849 
Case Name CASEY, HAL M v. ILLINOIS STATE 

UNIVERSITY 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0177 
Number of Pages of Decision 10 
Decision Issued By 

Petitioner Attorney RICHARD JOHNSON 
Respondent Attorney LOUIS LAUGGES, AAG 

          DATE FILED: 4/21/2021 

Deborah J. Baker, Commissioner



/STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF PEORIA )  Reverse    Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

HAL M. CASEY, 

Petitioner, 

vs. NO:  12 WC 43849 

ILLINOIS STATE UNIVERSITY - STATE OF ILLINOIS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 

to all parties, the Commission, after considering the issue of the nature and extent of Petitioner's 

permanent disability, and being advised of the facts and law, corrects the Decision of the 

Arbitrator as set forth below and otherwise affirms and adopts the Decision of the Arbitrator, 

which is attached hereto and made a part hereof.  

The parties stipulated Petitioner was entitled to 229 weeks of Temporary Total Disability 

benefits and 131 2/7 weeks of maintenance benefits, and further stipulated Respondent was 

entitled to a credit of $158,918.43 for benefits paid. Arbitrator’s Exhibit 2. The Arbitrator’s 

decision awarded Respondent the credit but did not award Petitioner the associated benefits. 

Therefore, the Commission corrects the decision to award Temporary Total Disability benefits 

for the stipulated period of March 29, 2012 through August 17, 2016 as well as maintenance 

benefits for the stipulated period of August 18, 2016 through February 29, 2019. 

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed September 2, 2020, as corrected above, is hereby affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

the sum of $441.09 per week for a period of 229 weeks, representing March 29, 2012 through 

August 17, 2016, that being the stipulated period of temporary total incapacity for work under 

§8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

maintenance benefits in the amount of $441.09 per week for a period of 131 2/7 weeks, 

representing the stipulated period of August 18, 2016 through February 29, 2019, as provided in 

§8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 

of $158,918.43 for temporary disability payments already made. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay any 

outstanding, related, reasonable and necessary medical expenses, including those from Illinois 

Physicians Network (Dr. Alzoobi) in the amount of $7,756.50 and Allied Health Group (Dr. 

Dickhut) in the amount of $9,340.00, as provided in §8(a) and subject to §8.2 of the Act. 

Respondent shall be given a credit for medical benefits that have been paid, and Respondent 

shall hold Petitioner harmless from any claims by any providers of the services for which 

Respondent is receiving this credit, as provided in §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

permanent total disability benefits in the amount of $483.36 per week for life, that being the 

statutory minimum permanent total disability rate for Petitioner’s accident date, commencing on 

March 1, 2019, as provided in §8(f) of the Act. Commencing on the second July 15 after the 

entry of this award, Petitioner may become eligible for cost-of-living adjustments, paid by the 

Rate Adjustment Fund, as provided in §8(g) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 

Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 

injury. 

Pursuant to Section 19(f)(1), this decision is not subject to judicial review. 

DATED: /s/ Deborah J. Baker 
_______________________ 

DJB/mck 

O: 4/7/21             /s/ Stephen Mathis 
043 ________________________ 

/s/ Deborah L. Simpson 

________________________ 
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STATE TOLL 
Consolidated Cases 
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Decision Type Commission Decision 
Commission Decision Number 21IWCC0178 
Number of Pages of Decision 27 
Decision Issued By 

Petitioner Attorney Steven Scarlati 
Respondent Attorney Robert Delaney 

          DATE FILED: 4/21/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LONNIE PHILLIPS, 

Petitioner, 

vs. NO:  17 WC 8104 

ILLINOIS STATE TOLL  

HIGHWAY AUTHORITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 

all parties, the Commission, after considering the issues of accident, notice, average weekly 

wage, causal connection, medical expenses, prospective medical care, temporary total disability 

and permanent partial disability, and being advised of the facts and law, affirms and adopts the 

Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed on April 30, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 

Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 

injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 

judicial review.  Therefore, no appeal bond is set in this case. 

DATED: /s/Barbara N. Flores 

o: 4/15/21 Barbara N. Flores 

BNF/kcb 

045 

/s/Christopher A. Harris 

Christopher A. Harris 

/s/Marc Parker 
Marc Parker 
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DECISION SIGNATURE PAGE 

Case Number 17WC008105 
Case Name PHILLIPS,LONNIE v. ILLINOIS STATE 

TOLL 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0179 
Number of Pages of Decision 29 
Decision Issued By 

Petitioner Attorney Steven Scarlati 
Respondent Attorney Robert Delaney 

          DATE FILED: 4/21/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LONNIE PHILLIPS, 

Petitioner, 

vs. NO:  17 WC 8105 

ILLINOIS STATE TOLL  

HIGHWAY AUTHORITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 

all parties, the Commission, after considering the issues of accident, notice, average weekly 

wage, causal connection, medical expenses, prospective medical care, temporary total disability 

and permanent partial disability, and being advised of the facts and law, affirms and adopts the 

Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed on April 30, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 

Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 

injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 

judicial review.  Therefore, no appeal bond is set in this case. 

DATED: /s/Barbara N. Flores 

o: 4/15/21 Barbara N. Flores 

BNF/kcb 

045 

/s/Christopher A. Harris 

Christopher A. Harris 

/s/Marc Parker 
Marc Parker 
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Proceeding Type Petition for Review 
Decision Type Commission Decision 
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Petitioner Attorney Steven Scarlati 
Respondent Attorney Robert Delaney 

          DATE FILED: 4/21/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LONNIE PHILLIPS, 

Petitioner, 

vs. NO:  17 WC 35924 

ILLINOIS STATE TOLL  
HIGHWAY AUTHORITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, notice, average weekly 
wage, causal connection, medical expenses, prospective medical care, temporary total disability 
and permanent partial disability, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on April 30, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review.  Therefore, no appeal bond is set in this case. 

DATED: /s/Barbara N. Flores 
o: 4/15/21 Barbara N. Flores 
BNF/kcb 
045 

/s/Christopher A. Harris 
Christopher A. Harris 

/s/Marc Parker 
Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC022516 
Case Name CHIARELLI, ANGELO v. 

INTERNATIONAL EAGLE XPRESS INC 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0181 
Number of Pages of Decision 13 
Decision Issued By 

Petitioner Attorney Richard Victor 
Respondent Attorney Charlene Copeland 

          DATE FILED: 4/21/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Angelo Chiarelli, 

Petitioner, 

vs. NO:  18 WC 22516 

International Eagle Xpress, Inc., 

and the Illinois State Treasurer as Ex-Officio Custodian 

of the Injured Workers’ Benefit Fund,       

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 

all parties, the Commission, after considering the issues of employment relationship, accident, 

notice, notice of hearing to the employer, causal connection, medical expenses, temporary total 

disability, and permanent disability, and being advised of the facts and law, vacates the Decision 

of the Arbitrator and remands the matter to the Arbitrator for trial on the merits with proper 

notice of the same.   

I. FINDINGS OF FACT & PROCEDURAL BACKGROUND

On December 13, 2019, an ex parte arbitration hearing was held relating to Petitioner’s

claimed accident date of November 4, 2016.  Present at the hearing were Petitioner, his attorney, 

and the assistant attorneys general representing the Injured Workers’ Benefit Fund (“Fund”).  

Respondent International Eagle Xpress, Inc. (“IEX”) was not present and was not represented by 

counsel.  All issues except penalties and fees and credit due were in dispute.   

Petitioner submitted Petitioner’s Exhibit (“PX”) 1 into evidence, and the Arbitrator 

admitted the same.  Said exhibit was a letter dated September 17, 2019 from Petitioner’s counsel 

to IEX, mailed to 819 Thorndale Ave., Ste. 900 in Bensenville, IL.  The letter was sent certified 

mail informing IEX of the hearing date of the above-captioned matter.  The exhibit also contains 

the certified mail receipt as well as a note from the U.S. Postal Service dated September 23, 

2019: “Return to Sender, No Such Number, Unable to Forward.”  The Application for 
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Adjustment of Claim filed with the Illinois Workers’ Compensation Commission on July 31, 

2018 also names IEX as the Respondent and lists 819 Thorndale Ave., Ste. 900 in Bensenville as 

IEX’s address. 

In response to PX1, the Fund noted that the alleged accident date was November 4, 2016, 

and that IEX was dissolved on November 30, 2016.  Thus, the Fund argues that Petitioner 

attempted to serve notice on IEX nearly three years later at its previous address.  At the hearing, 

the Fund requested that Petitioner serve Respondent IEX’s agent, located at a different address 

than IEX’s previous address.  However, the Arbitrator commenced a hearing and, after admitting 

PX1, allowed Petitioner to proceed with his case in chief.   

The Arbitrator rendered a decision filed on June 15, 2020.  In the conclusions of law, the 

Arbitrator found that Petitioner did not properly serve notice upon IEX, thereby infringing upon 

IEX’s right to due process.  The Arbitrator noted that the purpose of providing notice and 

requiring notice procedure to be followed is to allow the parties an equal opportunity to be made 

aware of an impending trial date so they may be able to present their respective side of the case 

on said date prior to the issuance of an arbitration decision.   

Here, the Arbitrator noted that notice of the hearing was returned as “undeliverable,” and 

that the Fund produced evidence from the Secretary of State indicating that IEX had a registered 

agent located at 7324 W. Lawrence Ave., Hardwood Heights, IL 60706.  The Arbitrator noted 

that Petitioner should have exhausted all efforts in properly serving IEX by serving the registered 

agent, whose name and current address are readily available.  The Arbitrator found that failure to 

attempt to serve notice upon the registered agent’s address was tantamount to infringement of 

IEX’s right to due process.   

The Arbitrator also found that IEX failed to maintain adequate workers’ compensation 

insurance based on evidence submitted by Petitioner at trial.  However, due to Petitioner’s failure 

to prove notice, an essential element of his case, the Arbitrator denied Petitioner benefits under 

the Act and found all other issues to be moot.   

Petitioner filed a timely petition for review on June 24, 2020, specifically claiming notice 

to the employer as an issue.  Both Petitioner and the Fund filed briefs in support of their 

positions on the issues on review.  In addition to arguments on the merits of the case, Petitioner 

argues that he relied on the Arbitrator’s admittance of PX1 over objection in proceeding against 

IEX ex parte and the Fund argues that Petitioner failed to exhaust efforts in properly serving 

Respondent IEX. 

II. CONCLUSIONS OF LAW

Petitioner and the Fund both assert, on review, that Respondent IEX was not properly

notified of the hearing.  The Commission agrees. 
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It is the obligation of the Petitioner to provide the appropriate address to the Commission 

so that proper notice can be sent to the opposing party(ies).  “Once an Application is filed, the 

Commission will send the information on the Application, on a Notice of Hearing, to the 

opposing party at the address supplied by the filing party. If the Notice is returned to the 

Commission because the filing party has supplied the wrong address for the opposing party, the 

Commission will so inform the filing party. The filing party has the obligation of providing the 

Commission with the proper address so Notice can be sent to the opposing party.”  50 Ill. Adm. 

Code 9020.20(d) (2016).   

The Rules Governing Practice Before the Illinois Workers’ Compensation Commission 

also provide the procedure to request a trial date certain.  Cases that have been on file at the 

Commission beyond three years appear on the monthly status calls.  50 Ill. Adm. Code 9020.60 

(2016).  Thereafter, “[a] written request for a date certain for trial may be made by any party at 

the monthly status call on which the case appears.”  50 Ill. Adm. Code 9030.20(a) (2016).  

Section 9030.20 states in pertinent part “[i]f any party fails, without good cause, to appear, the 

Arbitrator will hear the motion for trial date ex parte and, if the Arbitrator determines the matter 

is ready for trial, will set a trial date convenient to the Arbitrator and the party that appeared. The 

party that appeared shall notify the opposing party of the trial date.”  50 Ill. Adm. Code 

9030.20(c)(2) (2016). 

Moreover, the Illinois Supreme Court has addressed whether the Commission has 

jurisdiction over a matter in consideration of due process to the parties.  In Interstate 

Contractors, the Supreme Court found that the “Commission and the circuit court are vested 

with the power to examine the validity of the decisions entered in the proceedings below and 

empowered to determine whether they are void for lack of jurisdiction over the parties.”  

Interstate Contractors v. Industrial Comm’n, 81 Ill. 2d 434, 438 (1980).  Addressing a somewhat 

different procedural history, but where a respondent had not, in fact, received correspondence 

from the Commission in his capacity as an officer of the respondent corporation, the court held 

that “section 19 of the Act does not authorize the entry of a decision in violation of the principles 

of due process.”  Id.   

In this case, there is no evidence that Respondent IEX was notified by Petitioner, or by 

extension by the Commission through official notices, of the arbitration hearing date.  It is 

apparent that the Arbitrator determined that the case was ready for trial regardless of its age, and 

that the only address known to the Commission, provided by Petitioner in his filed Application 

for Adjustment of Claim, was likely invalid at the time of notice by Petitioner, or official notice 

by the Commission, should have been given about the arbitration hearing date.  Indeed, the 

publicly available State of Illinois online database referenced by the Fund reflects that 

Respondent IEX dissolved on November 30, 2016.  As such, the Commission finds that 

Petitioner failed to provide proper notice in accordance with his responsibilities to Respondent 

IEX, and that the Commission was without accurate information about Respondent IEX such that 

its notices might have properly alerted IEX about its obligations to appear. 
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Petitioner failed to follow the Commission’s rules providing proper notice to Respondent 

IEX about the hearing date, service of related forms, or keeping the Commission apprised of any 

amendments to IEX’s information contained in his original Application for Adjustment of Claim 

such that the Commission could provide proper notice to all interested parties to Petitioner’s 

case.  Serving IEX at its last known business address, in this case, denied due process to IEX 

because Petitioner was aware, or should have been aware, in 2019 that IEX had dissolved less 

than 30 days after the claimed accident, years prior to attempting to serve notice of the hearing. 

In consideration of the record as a whole, the Commission finds that proper notice was 

not effectuated on Respondent IEX in violation of its due process rights.  Requiring notice to all 

named parties ensures due process under the law and there is no evidence that Respondent IEX 

received proper notice in this case divesting the Arbitrator of jurisdiction at the time of the 

December 13, 2019 hearing.  The Commission finds that the lack of proper notice to Respondent 

IEX renders the Arbitrator’s decision void for lack of jurisdiction over the parties.  Accordingly, 

the Commission vacates the decision of the Arbitrator filed June 15, 2020 and remands this claim 

back to an arbitrator for a new hearing on the merits with proper notice provided to all necessary 

parties. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed June 15, 2020 is hereby vacated. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to 

arbitration for a hearing on the merits with proper notice of the same.  

No bond for removal of this cause to the Circuit Court is required as no award for 

payment has been entered.  The party commencing the proceedings for review in the Circuit 

Court shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Barbara N. Flores 

o: 3/4/21 Barbara N. Flores 

BNF/wde 

45 

/s/Deborah L. Simpson 

Deborah L. Simpson 

/s/Marc Parker 
Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC028767 
Case Name COLEMAN, NICHOLAS T v. DSC 

LOGISTICS CO 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0182 
Number of Pages of Decision 12 
Decision Issued By 

Petitioner Attorney Bryan Shell 
Respondent Attorney Charles Maring 

          DATE FILED: 4/21/2021 

Christopher A. Harris, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

NICHOLAS COLEMAN, 

Petitioner, 

vs. NO:  18 WC 28767 

DSC LOGISTICS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under Section 19(b) of the Act by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
causal connection, medical expenses, prospective medical, temporary total disability (TTD) 
benefits, and permanent partial disability (PPD) benefits, if applicable, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof. The Commission further remands this case to the Arbitrator for further proceedings 
for a determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Indus. Comm’n, 78 Ill. 2d 327 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 7, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $68,900.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court. 

DATED: /s/ Christopher A. Harris 
_________________________ 

CAH/pm 
O: 4/15/21 
052 

            /s/ Barbara N. Flores 
_________________________ 

/s/ Marc Parker 
_________________________ 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC009735 
Case Name BEAMUS, PAMELA v. CHRYSLER CORP. 
Consolidated Cases 
Proceeding Type 8(a)/19(h) Petition 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0183 
Number of Pages of Decision 21 
Decision Issued By 

Petitioner Attorney Jason Esmond 
Respondent Attorney Brian Hindman 

          DATE FILED: 4/21/2021 

Thomas J. Tyrrell, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WINNEBAGO )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PAMELA BEAMUS, 

Petitioner, 

vs. NO: 15 WC 9735 

FCA US, LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent and Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of accident, causal 
connection, medical expenses, temporary total disability (TTD) benefits, permanent partial 
disability (PPD) benefits, and credit, and being advised of the facts and law, modifies the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof. 

So that the record is clear, and there is no mistake as to the intentions or actions of the 
Commission, we have considered the record in its entirety. We have reviewed the facts of the 
matter, both from a legal and a medical/legal perspective. The Commission has considered all the 
testimony, exhibits, pleadings, and arguments submitted by the parties. The Commission is not 
bound by the Arbitrator’s findings. Our Supreme Court has long held that it is the Commission’s 
province “to assess the credibility of witnesses, resolve conflicts in the evidence, assign weight 
to be accorded the evidence, and draw reasonable inferences from the evidence.” City of 
Springfield v. Indus. Comm’n, 291 Ill. App. 3d 734, 740 (1997) (citing Kirkwood v. Indus. 
Comm’n, 84 Ill. 2d 14, 20 (1981)). Interpretation of medical testimony is particularly within the 
province of the Commission. A.O. Smith Corp. v. Indus. Comm’n, 51 Ill. 2d 533, 536-37 (1972). 

The Commission modifies the Arbitrator’s award of TTD and PPD benefits. The 
Arbitrator awarded TTD benefits covering February 13, 2015 through February 26, 2015 and 
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May 13, 2016 through November 30, 2017. The evidence demonstrated that Petitioner was taken 
off work by Respondent’s medical clinic from February 13, 2015 through February 26, 2015; she 
was returned to work without restriction on February 27, 2015. The Commission finds that the 
evidence supports an award of TTD for this 14-day period and thus affirms the Arbitrator’s 
award of benefits. The Commission, however, finds that the evidence does not support the 
Arbitrator’s award of TTD benefits for the period of May 13, 2016 through November 30, 2017. 

“It is a well-settled principle that when a claimant seeks TTD benefits, the dispositive 
inquiry is whether the claimant’s condition has stabilized, i.e., whether the claimant has 
reached maximum medical improvement.” Interstate Scaffolding v. Ill. Workers’ Comp. 
Comm’n, 236 Ill. 2d 132, 142 (2010). An employee is considered temporarily totally 
incapacitated from the time an injury incapacitates the employee until such time as the employee 
is as far recovered or restored as the permanent character of his or her injury will permit. Id. 

Petitioner provided conflicting testimony with respect to her time off work as a result of 
her right hand/wrist injuries. Petitioner testified that after the May 13, 2016 accident, she 
returned to her regular duties with Respondent. Petitioner also testified that she was off work in 
May 2016 and she had not returned to work since. During cross-examination, Petitioner stated 
that she last worked for Respondent on May 13, 2016. The Commission finds no evidence that a 
physician had taken Petitioner off work on May 13, 2016. Dr. Brian Bear’s May 17, 2016 
medical record indicated that Petitioner had been off for two days but was now working with 
restrictions. Dr. Bear allowed Petitioner to return to work with a 15-pound restriction and 
Petitioner was required to wear a wrist splint while working. 

On May 24, 2016, Petitioner’s Section 12 examiner, Dr. Jeffrey Coe, recommended  
work restrictions that included lifting in the light physical demand level and continued use of the 
right wrist supportive splint while at work. Dr. Bear’s September 15, 2016 office visit note 
indicated that Petitioner was “working full time at regular job.” On this date, Dr. Bear 
recommended surgery on the right wrist and stated that Petitioner would be off work following 
surgery; he further estimated that Petitioner would reach maximum medical improvement at 
approximately six months status post surgical intervention. 

The evidence demonstrated that Petitioner was incapacitated on the date of surgery – 
November 16, 2016. Petitioner subsequently underwent therapy for the right wrist at IAM Rehab 
Episode in Minneapolis, Minnesota from January 10, 2017 through June 7, 2017. Petitioner’s 
treating physician, Dr. David Ian Smith, DO, recommended a functional capacity evaluation 
(FCE) on June 23, 2017. Dr. Smith testified at his evidence deposition that he had recommended 
the FCE to help determine if Petitioner had reached maximum medical improvement. However, 
Petitioner was unable to proceed with the study. Dr. Smith recommended permanent work 
restrictions that included no repetitive use or overuse of the right wrist and no lifting more than 
10 pounds. 

Thereafter, Petitioner consulted with two additional physicians for her persistent, chronic 
right wrist pain. Both Dr. Amy Teresa Moeller [on October 2, 2017] and Dr. Ariel Aila Williams 
[on December 18, 2017] stated that a further surgery to remove the stabilizer could lead to worse 
problems and instability. 
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In consideration of the evidence in its totality, the Commission finds that Petitioner’s 
condition had stabilized and Petitioner had reached maximum medical improvement on June 23, 
2017. As of June 23, 2017, Petitioner was as far recovered or restored as the permanent character 
of her injury permitted and she was no longer entitled to ongoing TTD benefits. The Commission 
therefore modifies the TTD period in the Arbitrator’s Decision and finds that Petitioner is 
entitled to TTD benefits from November 16, 2016 through June 23, 2017. 

The Commission also modifies the Arbitrator’s PPD award. The Arbitrator considered 
the five factors under Section 8.1b of the Act and awarded fifteen-percent (15%) loss of the 
person as a whole. With respect to the second factor – the occupation of the injured employee, 
the Arbitrator noted Petitioner’s testimony that she was unable to work. However, the Arbitrator 
considered the surveillance video offered into evidence by Respondent and did not find sufficient 
evidence for Petitioner’s claim of loss of trade. Despite this, the Arbitrator erroneously awarded 
15% loss of the person as a whole in PPD benefits for a right hand/wrist injury with no evidence 
of any loss in trade. The Commission therefore corrects and modifies the Arbitrator’s PPD award 
to 15% loss of use of the right hand. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator, filed March 27, 2020, is hereby modified as stated above, and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical services of $33,732.37, as provided in Sections 8(a) and 8.2 of 
the Act and consistent with the medical fee schedule, related to Petitioner’s right wrist injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that pursuant to Section 8(j) of 
the Act, Respondent is entitled to a credit of $77,311.34 for medical bills paid under its group 
plan that are related to the treatment of injuries found compensable by this Decision. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner temporary total disability benefits of $299.23 per week for 33 3/7 weeks, commencing 
February 13, 2015 through February 26, 2015, and from November 16, 2016 through June 23, 
2017, as provided in Section 8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner permanent partial disability benefits of $269.31 per week for 30.75 weeks, because the 
injuries sustained caused the fifteen-percent (15%) loss of use of the right hand under Section 
8(e) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all other amounts paid, if any, to or on behalf of Petitioner on account of said accidental 
injury, including a credit of $13,062.39 in non-occupational indemnity disability benefits paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in the Circuit Court. 

DATED: /s/ Thomas J. Tyrrell 
_________________________ 

TJT/pm 
O: 3/3/21 
051 

/s/ Stephen J. Mathis
            _________________________ 

21IWCC0183

4/21/2021



21IWCC0183



21IWCC0183



21IWCC0183



21IWCC0183



21IWCC0183



21IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



21IWCC018321IWCC0183



ILLINOIS WORKERS’ COMPENSATION COMMISSION 
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Case Number 15WC034471 
Case Name BEAMUS, PAMELA v. CHRYSLER CORP 

ASSEMBLY PLANT 
Consolidated Cases 
Proceeding Type 8(a)/19(h) Petition 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0184 
Number of Pages of Decision 9 
Decision Issued By 

Petitioner Attorney Jason Esmond 
Respondent Attorney Brian Hindman 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WINNEBAGO )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PAMELA BEAMUS, 

Petitioner, 

vs. NO: 15 WC 34471 

FCA US, LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, 
and credit, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 27, 2020 is hereby affirmed and adopted. 

The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have rendered an award for the payment of money.” 820 ILCS 305/19(f)(2). 
Based upon the denial of compensation herein, no bond is set by the Commission. The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in the Circuit Court. 

DATED: /s/ Thomas J. Tyrrell 
_________________________ 

TJT/pm 
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O: 3/3/21 
051 

/s/ Stephen J. Mathis
            _________________________ 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 16WC016894 
Case Name BEAMUS, PAMELA v. FCA US LLC 
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Decision Type Commission Decision 
Commission Decision Number 21IWCC0185 
Number of Pages of Decision 15 
Decision Issued By 

Petitioner Attorney Jason Esmond 
Respondent Attorney Brian Hindman 

          DATE FILED: 4/21/2021 

Thomas J. Tyrrell, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WINNEBAGO )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PAMELA BEAMUS, 

Petitioner, 

vs. NO: 16 WC 16894 

FCA US, LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, 
and credit, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 27, 2020 is hereby affirmed and adopted. 

No bond is required for the removal of this cause to the Circuit Court by Respondent. The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in the Circuit Court. 

DATED: /s/ Thomas J. Tyrrell 
_________________________ 

TJT/pm 
O: 3/3/21 
051 
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/s/ Stephen J. Mathis
            _________________________ 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

HELEN MILLER, 

Petitioner, 

vs. NO:  17 WC 21038 

STATE OF ILLINOIS-OFFICIAL 
COURT REPORTERS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice 
given to all parties, the Commission, after considering the issues in this claim and being 
advised of the facts and applicable law, reverses the Decision of the Arbitrator for the 
reasons outlined below, and finds that Petitioner sustained accidental injuries that arose 
out of and in the course of Petitioner’s employment by Respondent on February 20, 2017. 
The Commission further finds in favor of Petitioner on the issues of notice, causal 
connection, medical expenses, and permanent partial disability (PPD) benefits. 

So that the record is clear, and there is no mistake as to the intentions or actions of 
the Commission, we have considered the record in its entirety. We have reviewed the 
facts of the matter, both from a legal and a medical/legal perspective. The Commission 
has considered all the testimony, exhibits, pleadings, and arguments submitted by the 
parties. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Commission makes the following findings of fact: 

1) Petitioner became a certified court reporter in June 2000. (T.10). She started
working for Respondent at the Skokie courthouse in August 2007. (T.11).
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2) Petitioner testified that she did not have any problems with her hands, and in
particular with her left hand, when she began working for Respondent. (T.11).

3) Petitioner described her job duties and stated, “I took a verbatim record of court
proceedings.” (T.12). Petitioner explained that she would travel to different
courtrooms within the Skokie courthouse and would haul her equipment that was
encased in a rollaway luggage case. The case weighed approximately 50 to 70
pounds, and Petitioner would carry the luggage case up and down stairs. (T.12).
Petitioner confirmed that she was left-hand dominant so she used her left hand to
carry the equipment up and down the stairs. (T.13-14).

4) During cross-examination, Petitioner explained that she did not use the elevators
at the courthouse because they were in an inconvenient location and many were
not functional. (T.33). There were only two floors at the Skokie courthouse.
(T.33).

5) The luggage case carried a machine that weighed about 20 pounds, a tripod, and
microphone. (T.12).

6) Petitioner would sit in a chair that was available at the courthouse; Petitioner
testified that the seating was not ergonomically friendly. (T.12). “I am a shorter
person. So the seat was always too wide and I would have to either sit up and
reach for my machine or sit back and try to lean my machine towards me.” (T.13).

7) Petitioner testified that the court call ranged from 10 cases to 100 cases. She
would keep track of the cases by writing down the case name using her left hand,
returning to her machine, and making the record. (T.14). Petitioner would place
her paperwork on a small bench in front of her. (T.14-15).

8) Petitioner stated that there were brief periods where she was not typing or writing
names. “Maybe for a couple of seconds between the time cases are called or they
are bringing prisoners in and out of lockup or people are stepping up to the
podium.” (T.15-16).

9) Petitioner described her work schedule:

If I was downstairs in the misdemeanor rooms, there were 
usually three different call times. So it would be 9:00, 
10:30 and 1:30. Then you would have a one hour lunch 
break. If I was in the felony rooms, I would start at 10:00 
a.m. and it could go two hours up to 6:00 o’clock at night,
depending. Then if I was on a trial, like a murder trial or
some other criminal trial, it would usually be an entire day
from 9:00 to 5:00 with an hour break. (T.16).
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10) Petitioner explained the amount of pressure she used to type: “The stenographic
machine is designed so you adjust the touch of the keys. However, you are still
applying pressure. With each stroke you depress the keys. In one day you could
have over 100,000 strokes.” (T.17). Petitioner would also alternate positions each
time a new case was called. (T.17).

11) After the court call, Petitioner would type and bind the transcript. “So I would use
a heavy-duty stapler that staples up to 50 pages at a time and staple each transcript
that I produced.” (T.17-18). Petitioner would use her left arm “to apply a great
deal of pressure to either hole punch my paper or bind my transcripts with heavy
duty staples.” (T.18).

12) Petitioner would type transcripts every day and she would sometimes work after
hours. (T.18). “[I]t would depend if I was on trial. If I was in a big trial, then I
would sometimes work through the night. If I had an overload of transcripts, I
would work at home as well.” (T.18-19).

13) Petitioner estimated that she would bind about five to 15 transcripts a week.
(T.20).

14) Petitioner began noticing problems with her left hand in the beginning of 2017.
(T.21). “My left hand kept falling asleep, tingling. When I would hold my pencil
or any small object or do any fine motor type gripping with my left hand, it would
go numb.” (T.21).

15) Petitioner first sought treatment at Green Leaf Orthopaedics in Gurnee on
February 20, 2017. (T.21). Petitioner was evaluated by Selina Carpenter,
Physician Assistant to Dr. Thomas Baier, M.D. The medical history indicated that
Petitioner was left-hand dominant and had worked as a court reporter for 17 years.
Petitioner reported some neck soreness, as well as left hand and thumb numbness.
Petitioner had noticed these symptoms for the past month. Examination revealed
full range of motion in the left wrist, negative Tinel’s, Phalen’s was positive for
numbness in the thumb, and Petitioner had no thenar or hyperthenar eminence
atrophy. Petitioner was diagnosed with left carpal tunnel syndrome,
predominantly the thumb. Dr. Baier recommended that Petitioner wear a brace at
night and increase her Ibuprofen to 400 mg, three times a day. If Petitioner’s
condition did not improve, Dr. Baier would consider an EMG study or discuss
surgery. (PX1).

16) The medical records indicated that Petitioner underwent therapy for her neck and
left arm at Illinois Bone and Joint Institute from March 13, 2017 through April 19,
2017. (PX1).

17) Petitioner testified that she continued to perform her regular duties. (T.21-22). She
notified her supervisor Nancy Naleway of her symptoms after her visit with Green
Leaf – sometime in mid-March 2017. (T.22-24). “I just told her the symptoms I
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was starting to have. That I visited an orthopaedic doctor, who recommended 
surgery. That I was probably going to get a second opinion because I was 
concerned about having surgery.” (T.25). Petitioner stated that she continued to 
update Nancy as her symptoms progressed, “and as I started making decisions 
about how I was going to relieve my symptoms in my hand.” (T.25). 

18) Petitioner next consulted with Dr. Robert Gray on March 20, 2017 at NorthShore
University Healthsystem in Lincolnshire. (T.25-26; PX2). X-rays of the left hand
were unremarkable without acute fracture, subluxation, or significant
degenerative changes. Dr. Gray examined Petitioner and noted that another
physician had recommended a carpal tunnel release; Dr. Gray made the same
recommendation. (T.26; PX2).

19) Petitioner testified that she informed Dr. Gray of her job duties. (T.26).

20) Petitioner admitted at arbitration that she could not recall if her first conversation
with Nancy had been before or after her visit with Dr. Gray. (T.26).

21) Petitioner underwent a left open carpal tunnel release on May 25, 2017. (T.27;
PX2). Petitioner continued to follow-up with Dr. Gray’s office post-operatively
through July 19, 2017. (PX2).

22) On March 1, 2018, Dr. Gray issued a letter To Whom It May Concern
summarizing Petitioner’s complaints and his examination. Dr. Gray indicated that
Petitioner had had complaints “of left shoulder to hand pain and then
numbness/tingling in the left Thumb up to left shoulder.” Dr. Gray stated that
Petitioner’s shoulder complaints had started five months ago and that the
numbness/tingling about two to three months ago. Dr. Gray had noted this
timeframe in his first office visit note. Dr. Gray noted that Petitioner had an
injection about 15 years ago after being casted; there were no additional details
related to this. Dr. Gray indicated that his examination revealed positive Tinel’s
on her left hand/wrist but there was negative elbow Tinel’s bilaterally. He further
opined: “Due to her daily work activities as a court reporter, it is [probable] that
her work activities could have exacerbated or aggravated her underlying carpal
tunnel syndrome to flare and cause her the symptoms that she experienced prior to
her surgery.” (PX4).

23) Petitioner eventually returned to her regular duties for Respondent. (T.28). As of
late 2017 or early 2018, Petitioner began working as a freelance court reporter.
(T.28-29).

24) As of the date of arbitration, Petitioner testified that she still had a tiny bit of
tingling and numbness in her thumb. “However, I am able to hold objects and
write without my whole hand going numb. So it has relieved my symptoms
greatly.” (T.29). Petitioner also experienced a little bit of weakness. “I can’t
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necessarily completely put weight on the palm of my left hand because of the scar 
there.” (T.29). 

25) Respondent’s Exhibit 1 is the Section 12 report of Dr. William Vitello of Chicago
Orthopaedics & Sports Medicine dated June 5, 2019. Dr. Vitello’s medical record
review and recitation of Petitioner’s job duties were consistent with the testimony
and evidence presented at arbitration. His examination of Petitioner revealed no
significant findings post-surgery.

26) Dr. Vitello stated:

The number of hours she types does not affect the 
development of carpal tunnel syndrome. She states that she 
typed from five hours to eight hours a day. She does have 
breaks throughout the day. This type of activity of typing is 
not causally related or connected to the development of 
carpal tunnel syndrome. (RX1).  

27) Dr. Vitello added:

This activity is repetitive albeit although not a combination 
of heavy forceful or repetitive gripping, grasping, pushing, 
or pulling or prolonged awkward postures, all of which 
could lead to the development of carpal tunnel. Carpal 
tunnel syndrome is a commonly occurring condition in the 
general population and is largely considered to be 
[idiopathic] in nature. (RX1). 

28) Dr. Vitello further found that notwithstanding causation, Petitioner’s treatment
had been reasonable and necessary. Petitioner did not require further medical care
for the resolved left hand carpal tunnel and Petitioner could return to her regular
duties without restrictions. Dr. Vitello stated that Petitioner had reached
maximum medical improvement (MMI) on July 19, 2017 when she was
discharged from her treating physician. (RX1).

29) Respondent’s Exhibit 2 was the Workers’ Compensation Employee’s Notice of
Injury that Petitioner had testified to signing. The information on the report was
consistent with Petitioner’s testimony at arbitration with respect to her job duties,
her injury, and diagnosis. The form was dated May 26, 2017. (T.36-37; RX2).        

The Commission is not bound by the Arbitrator’s findings. Our Supreme Court
has long held that it is the Commission’s province “to assess the credibility of witnesses, 
resolve conflicts in the evidence, assign weight to be accorded the evidence and draw 
reasonable inferences from the evidence.” City of Springfield v. Indus. Comm’n, 291 Ill. 
App. 3d 734, 740 (1997) (citing Kirkwood v. Indus. Comm’n, 84 Ill. 2d 14, 20 (1981)). 
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Interpretation of medical testimony is particularly within the province of the 
Commission. A. O. Smith Corp. v. Indus. Comm’n, 51 Ill. 2d 533, 536-37 (1972). 

The Arbitrator found that Petitioner failed to prove that an accident arose out of 
and in the course of her employment by Respondent. The Arbitrator based his Decision 
on Petitioner’s reported complaints to Dr. Gray on March 20, 2017; on that date, 
Petitioner informed Dr. Gray that her left hand numbness and tingling began two to three 
months before. According to the Arbitrator, the evidence therefore demonstrated that 
Petitioner’s left carpal tunnel symptoms manifested in January 2017 and not on February 
20, 2017. As such, the Arbitrator found that Petitioner failed to prove that her repetitive 
trauma injury manifested on February 20, 2017. 

“An employee seeking benefits for gradual injury due to repetitive trauma must 
meet the same standard of proof as a claimant alleging a single, definable accident.” 
Nunn v. Indus. Comm’n, 157 Ill. App. 3d 470, 480 (1987). To prove a compensable 
injury, “an employee suffering from a repetitive-trauma injury must still point to a date 
within the limitations period on which both the injury and its causal link to the 
employee’s work became plainly apparent to a reasonable person.” Durand v. Indus. 
Comm’n, 224 Ill. 2d 53, 65 (2006). In the case at bar, Petitioner first began working for 
Respondent in 2007 as a court reporter. Although she had worked as a court reporter 
since 2000, there was no evidence of any prior medical history related to her left hand or 
wrist. After a decade of working as a court reporter for Respondent, Petitioner began 
noticing problems with her left hand in the beginning of 2017. Petitioner first sought 
treatment for her complaints with Dr. Baier’s office on February 20, 2017; on that date, 
the Physician Assistant noted that Petitioner was left-hand dominant and that Petitioner 
had worked as a court reporter for 17 years, and noted Petitioner’s symptoms and 
examination findings. Petitioner was diagnosed with left carpal tunnel syndrome. 

The Commission finds that the Arbitrator erred in finding that Petitioner failed to 
prove that her repetitive trauma injury manifested on February 20, 2017 because she had 
informed Dr. Gray that her left hand numbness and tingling began two to three months 
before. “The date on which the employee notices a repetitive-trauma injury is not 
necessarily the manifestation date. Instead, the date on which the employee became 
unable to work, due to physical collapse or medical treatment, helps determine the 
manifestation date.” Durand v. Indus. Comm’n, 224 Ill. 2d 53, 68-69 (2006). Our Courts 
have long established that this standard is flexible. Id. The preponderance of the evidence 
demonstrated that Petitioner’s condition manifested on February 20, 2017; this is the date 
that Petitioner first sought treatment for her complaints and became aware that she had 
left carpal tunnel syndrome as a result of her work duties, or in other words, this is the 
date when both the injury and its causal link to her work would have become plainly 
apparent to a reasonable person including Petitioner. 

With respect to notice, the Arbitrator found that Petitioner’s testimony regarding 
the date she notified her supervisor Nancy Naleway of her condition was vague. The 
Commission finds that Petitioner’s testimony that she notified her supervisor sometime in 
mid-March 2017 was sufficient and within the 45-day deadline pursuant to Section 6(c) 
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of the Act; the deadline was April 6, 2017. The Commission notes that Petitioner had 
admitted at arbitration that she could not recall if her first conversation with Nancy 
Naleway had been before or after her visit with Dr. Gray on March 20, 2017. 
Respondent’s response was that there was no evidence of an actual conversation between 
Petitioner and her supervisor. 

Section 6(c) of the Act provides that either oral or written notice of the accident 
shall be given to the employer as soon as practicable, but not later than 45 days after the 
accident. 

The purpose of the notice requirement is ‘both to protect 
the employer against fraudulent claims by giving him an 
opportunity to investigate promptly and ascertain the facts 
of the alleged accident and to allow him to minimize his 
liability by affording the injured employee immediate 
medical treatment.’ (Citation omitted). The notice is 
jurisdictional, and the failure of the claimant to 
give notice will bar his claim. (Citation omitted). However, 
a claim is only barred if no notice whatsoever has been 
given. (Citation omitted). ‘If some notice has been given, 
but the notice is defective or inaccurate, then the employer 
must show that he has been unduly prejudiced.’ Tolbert v. 
Ill. Workers’ Comp. Comm’n, 2014 IL App (4th) 
130523WC, ¶ 67. 

Here, the Commission finds that Petitioner provided some notice of her injury 
which was sufficient under the Act. While Respondent argued that it was defective, it 
made no showing that it was unduly prejudiced. Respondent had ample opportunity to 
defend its position as well as secure a Section 12 examiner’s opinion prior to the 
arbitration hearing. As such, the Commission reverses the Arbitrator’s Decision and finds 
that Petitioner provided sufficient notice pursuant to the Act. 

The Arbitrator also found that Petitioner failed to prove that her condition of ill-
being was causally related to the alleged February 20, 2017 accident date. “An employee 
who alleges injury based on repetitive trauma must “show[ ] that the injury is work 
related and not the result of a normal degenerative aging process.” Peoria County 
Belwood Nursing Home v. Indus. Comm’n, 115 Ill. 2d 524, 530 (1987). In repetitive-
trauma cases, the claimant “generally relies on medical testimony establishing a causal 
connection between the work performed and claimant’s disability.” Nunn v. Indus. 
Comm’n, 157 Ill. App. 3d 470, 477 (1987). In the case at bar, Respondent made no 
objection when Petitioner offered Dr. Gray’s March 1, 2018 letter into evidence. Dr. 
Gray opined: “Due to her daily work activities as a court reporter, it is [probable] that her 
work activities could have exacerbated or aggravated her underlying carpal tunnel 
syndrome to flare and cause her the symptoms that she experienced prior to her surgery.” 
(PX4). Respondent’s Section 12 examiner Dr. Vitello stated: 
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The number of hours she types does not affect the 
development of carpal tunnel syndrome. She states that she 
typed from five hours to eight hours a day. She does have 
breaks throughout the day. This type of activity of typing is 
not causally related or connected to the development of 
carpal tunnel syndrome. (RX1).  

Dr. Vitello added: 

This activity is repetitive albeit although not a combination 
of heavy forceful or repetitive gripping, grasping, pushing, 
or pulling or prolonged awkward postures, all of which 
could lead to the development of carpal tunnel. Carpal 
tunnel syndrome is a commonly occurring condition in the 
general population and is largely considered to be 
[idiopathic] in nature. (RX1). 

The Commission notes that Petitioner attributed her left carpal tunnel condition to 
several things: She was left-handed, her seating during court was not ergonomically-
friendly, she applied pressure when depressing keys on the stenographic machine, she 
would type approximately 100,000 strokes in one day, she carried her 50-to-70 pound 
luggage case with equipment up and down stairs, and she applied pressure when binding 
transcripts. Petitioner testified that she completed five to 15 transcripts per week. By this 
description, Petitioner’s combined work activities involved heavy forceful or repetitive 
gripping, grasping, pushing, pulling or prolonged awkward postures, all of which could 
lead to the development of carpal tunnel syndrome according to Dr. Vitello. Petitioner’s 
testimony with respect to her job duties was unrebutted. 

Based on the evidence in its entirety, the Commission reverses the Arbitrator’s 
Decision and finds instead that Petitioner proved that her left carpal tunnel syndrome was 
the result of her repetitive duties for Respondent and that such condition manifested on 
February 20, 2017. The Commission further finds that Petitioner provided timely notice 
to Respondent pursuant to Section 6(c) of the Act. 

By her Brief, Petitioner requests that if this Commission finds in her favor then 
she additionally requests that reasonable and necessary medical bills be awarded, 
specifically $348.00 to Greenleaf Orthopedics, $655.00 to Northshore Health, and 
reimbursement for out-of-pocket expenses. Petitioner did not dispute Respondent’s right 
to an 8(j) credit. Respondent denied liability for medical benefits due to its dispute on 
accident, notice, and causal connection. Having determined that Petitioner’s left carpal 
tunnel syndrome was the result of her repetitive duties for Respondent and that such 
condition manifested on February 20, 2017, the Commission awards the medical bills 
requested by Petitioner. The Commission notes that Respondent’s Section 12 examiner, 
Dr. Vitello, indicated that notwithstanding causation, Petitioner’s treatment had been 
reasonable and necessary. 
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By the request for hearing, Petitioner did not claim any temporary total disability 
benefits; Petitioner’s attorney confirmed this on the record at arbitration. (T.6). 

With respect to PPD, it is noted that the basis for Respondent’s denial of payment 
for benefits was due to its position on accident, notice, and causal connection. Having 
found in favor of Petitioner on these issues, the Commission weighs the five factors 
under Section 8.1b of the Act as follows: 

(i) Impairment Rating: The parties did not offer any impairment rating into
evidence. Thus, the Commission give this factor no weight.

(ii) Occupation of Injured Employee: Following her left carpal tunnel release on
May 25, 2017, Petitioner returned to her regular duties for Respondent. The
Commission gives this factor some weight.

(iii)Petitioner’s Age: Petitioner was 42 years old on the accident date; neither
party submitted evidence into the record which would indicate the impact of
the Petitioner’s age on any permanent disability resulting from the February
20, 2017 accident. Nonetheless, the Commission takes into consideration that
Petitioner must still live and work with her disability for a number of years.
The Commission give this factor some weight.

(iv) Petitioner’s Future Earning Capacity: There is no evidence in the record as to
reduced earning capacity. Therefore, the Commission gives no weight to this
factor.

(v) Evidence of Disability: Evidence of Petitioner’s disability is corroborated by
the treating medical records. Petitioner underwent some therapy and a left
open carpal tunnel release on May 25, 2017. Petitioner continued to follow-up
with Dr. Gray’s office post-operatively through July 19, 2017, and was
eventually released to her regular job duties with Respondent. As of the date
of arbitration, Petitioner testified that she still had a tiny bit of tingling and
numbness in her thumb. “However, I am able to hold objects and write
without my whole hand going numb. So it has relieved my symptoms
greatly.” (T.29). Petitioner also experienced a little bit of weakness. “I can’t
necessarily completely put weight on the palm of my left hand because of the
scar there.” (T.29).

In light of the foregoing, with no single enumerated factor being the sole 
determinant of disability, the Commission awards Petitioner fifteen-percent (15%) loss of 
use of the left hand pursuant to Section 8(e) of the Act. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of 
the Arbitrator, filed on April 21, 2020, a copy of which is attached hereto, is hereby 
reversed for the reasons stated above. Petitioner sustained an accident that arose out of 
and in the course of Petitioner’s employment by Respondent; Petitioner’s injury 
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manifested on February 20, 2017; and Petitioner’s current condition of ill-being with 
respect to the left hand/wrist is causally related to the February 20, 2017 accident. 
Petitioner also provided timely notice of the accident to Respondent. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
all reasonable, necessary, and related medical bills, specifically, $348.00 to Greenleaf 
Orthopedics, $655.00 to Northshore Health, and reimbursement for out-of-pocket 
expenses, as provided in Petitioner’s Exhibits 1 and 3, and pursuant to Sections 8(a) and 
8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
to Petitioner permanent partial disability benefits of $775.18 per week for 30.75 weeks, 
because the injuries sustained caused the fifteen-percent (15%) loss of use of the left hand 
under Section 8(e) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall 
have credit for all other amounts paid, if any, including a credit under 8(j) of the Act, to 
or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject 
to judicial review. Therefore, no appeal bond is set in this case. 

DATED: /s/ Thomas J. Tyrrell 
_________________________ 

TJT/pm 
O: 3/3/21 
051 

/s/ Stephen J. Mathis
            _________________________ 

SPECIAL CONCURRING OPINION 

This case was scheduled for Oral Arguments on March 3, 2021, before a three-
member panel of the Commission including members L. Elizabeth Coppoletti, Stephen J. 
Mathis, and Thomas J. Tyrrell, at which time Oral Arguments were heard. Subsequent to 
Oral Arguments and prior to the departure of Commissioner Coppoletti on March 19, 
2021, the panel members had reached agreement as to the results set forth in this decision 
and opinion, as evidenced by the internal Decision worksheet initialed by the entire three-
member panel, but no formal written decision was signed and issued. 
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Although I was not a member of the panel in question at the time Oral Arguments 
were heard and I did not participate in the agreement reached by the panel members in 
this case, I have reviewed the Decision worksheet showing how Commissioner 
Coppoletti voted in this case, as well as the provisions of the Supreme Court in Zeigler v. 
Industrial Commission, 51 Ill.2d 342, 281 N.E.2d 342 (1972), which authorizes signature 
of a Decision by a member of the Commission who did not participate in the Decision. 
Accordingly, I am signing this Decision in order that it may issue. 

/s/ Deborah L. Simpson 
_________________________ 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ELPIDIO NAVARRETE, 

Petitioner, 

vs. NO:  18 WC 16375 

AALLIED DIE CASTING COMPANY 
OF ILLINOIS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection and 
prospective medical treatment, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 19, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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18 WC 16375 
Page 2 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 
/s/ Christopher A. Harris 

CAH/tdm 
O: 4/15/21 
052 /s/ Barbara Flores 

/s/ Marc Parker 

21IWCC0187
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 09WC047179 
Case Name ROGERS, PATRICIA, MOTHER OF v. 

TERRY JOHNSON 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0188 
Number of Pages of Decision 9 
Decision Issued By 

Petitioner Attorney Charles Webster 
Respondent Attorney Michael Casey, 

Ana Vazquez 

          DATE FILED: 4/21/2021 

Stephen Mathis, Commissioner



09 WC 47179 
09 WC 47181 
09 WC 48168 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DACIA TIAVONNA ROGERS, a minor, by her mother and 
next friend, Patricia Rogers, 

Petitioner, 

vs. NO:  09 WC 47179 

TERRY JOHNSON, a/k/a TANK JOHNSON, and State  
Treasurer as Ex-Officio Custodian of INJURED WORKERS' BENEFIT FUND, 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of evidentiary rulings, applicability of 
the Illinois Workers' Compensation Act, employer-employee relationship, and accident, and 
being advised of the facts and law, incorporates the conclusions set forth in companion case 09 
WC 48168 and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 26, 2018, as modified above, is hereby affirmed and adopted. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2). Based upon the denial 
of compensation herein, no bond is set by the Commission. The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to 
File for Review in Circuit Court. 
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09 WC 47179 
09 WC 47181 
09 WC 48168 
Page 2 

DATED: /s/_Stephen Mathis_________ 

mck 
/s/_Marc Parker___________ 

O: 2/16/21 

SPECIAL CONCURRING OPINION 

This case was scheduled for Oral Arguments on February 16, 2021, before a three 
member panel of the Commission including members L. Elizabeth Coppoletti, Stephen Mathis, 
and Marc Parker, at which time Oral Arguments were heard. Subsequent to Oral Arguments and 
prior to the departure of Commissioner Coppoletti on March 19, 2021, the panel members had 
reached agreement as to the results set forth in this decision and opinion, as evidenced by the 
internal Decision worksheet initialed by the entire three member panel, but no formal written 
decision was signed and issued.  

Although I was not a member of the panel in question at the time Oral Arguments were 
heard, and I did not participate in the agreement reached by the panel members in this case, I 
have reviewed the Decision worksheet showing how Commissioner Coppoletti voted in this 
case, as well as the provisions of the Supreme Court in Zeigler v. Industrial Commission, 51 
Ill.2d 342, 281 N.E.2d 342 (1972), which authorizes signature of a Decision by a member of the 
Commission who did not participate in the Decision. Accordingly, I am signing this Decision in 
order that it may issue. 

/s/_Deborah Simpson_______ 

21IWCC0188
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 09WC047181 
Case Name ROGERS, PATRICIA, MOTHER OF v. 

TERRY JOHNSON 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0189 
Number of Pages of Decision 9 
Decision Issued By 

Petitioner Attorney Charles Webster 
Respondent Attorney Michael Casey, 

Ana Vazquez 

          DATE FILED: 4/21/2021 

Stephen Mathis, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ANDREW LORENZO ROGERS, a minor, by his mother and 
next friend, Patricia Rogers, 

Petitioner, 

vs. NO:  09 WC 47181 
         09 WC 47179 
         09 WC 48168 (cons.) 

TERRY JOHNSON, a/k/a TANK JOHNSON, and State  
Treasurer as Ex-Officio Custodian of INJURED WORKERS' BENEFIT FUND, 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of evidentiary rulings, applicability of 
the Illinois Workers' Compensation Act, employer-employee relationship, and accident, and 
being advised of the facts and law, incorporates the conclusions set forth in companion case 09 
WC 48168 and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 26, 2018, as modified above, is hereby affirmed and adopted. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2). Based upon the denial 
of compensation herein, no bond is set by the Commission. The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to 
File for Review in Circuit Court. 
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DATED: /s/_Stephen Mathis_________ 

mck 
/s/_Marc Parker___________ 

O: 2/16/21 

SPECIAL CONCURRING OPINION 

This case was scheduled for Oral Arguments on February 16, 2021, before a three 
member panel of the Commission including members L. Elizabeth Coppoletti, Stephen Mathis, 
and Marc Parker, at which time Oral Arguments were heard. Subsequent to Oral Arguments and 
prior to the departure of Commissioner Coppoletti on March 19, 2021, the panel members had 
reached agreement as to the results set forth in this decision and opinion, as evidenced by the 
internal Decision worksheet initialed by the entire three member panel, but no formal written 
decision was signed and issued.  

Although I was not a member of the panel in question at the time Oral Arguments were 
heard, and I did not participate in the agreement reached by the panel members in this case, I 
have reviewed the Decision worksheet showing how Commissioner Coppoletti voted in this 
case, as well as the provisions of the Supreme Court in Zeigler v. Industrial Commission, 51 
Ill.2d 342, 281 N.E.2d 342 (1972), which authorizes signature of a Decision by a member of the 
Commission who did not participate in the Decision. Accordingly, I am signing this Decision in 
order that it may issue. 

/s/_Deborah Simpson_______ 
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

ROGERS, DACIA TAIVONNA A MINOR BY 
HER MOTHER AND NEXT FRIEND ROGERS. 
PATRICIA 

Employee/ Petitioner 

TERRY JOHNSON AKA JOHNSON, TANK AND 
IWBF ETC 

Employer/Respondent 

Case# 09WC047181

09WC047179 

09WC048168 

On 12/26/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.48% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

0786 BRUSTIN & LUNDBLAD LTD 

CHARLES E WEBSTER 

10 N DEARBORN ST 7TH FL 

CHICAGO, IL 60602 

2221 VRDOL YAK LAW GROUP LLC 

MICHAEL P CASEY 

741 N DEARBORN ST 3RD FL 

CHICAGO, IL 60654 

6097 ASSISTANT ATTORNEY GENERAL 

ANA DIAZ VAZQUEZ 

100 W RANDOLPH ST 13TH FL 

CHICAGO, IL 60601 
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D. T. Rogers, etc. v. T. Johnson, etc., 09 WC 047181

STATE OF ILLINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

D lnjW"ed Workel'll' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8{g))

D Second Injury Fund (§8(e)l8)

[8] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 
ARBITRATION DECISION 

Dacia Taivonna Rogers, a minor by her mother 
and next friend, Patricia Rogers 
Employee/Petitioner 

v. 

Terry Johnson aka Tank Johnson and IWBF, etc. 
Employer/Respondent 

Case# 09 WC 047181 

Consolidated with: 09 WC 047179 

& 
09WC048168 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter wns heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of 
Chicago, on 8/22/18, 8/23/18, 8/24/18 and 8/28/18. After reviewing all of the evidence presented, the 
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this 
document. 

DISPUTED ISSUES 

A [81 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
Diseases Act? 

B. 181 Was there an employee-employer relationship?
C. [81 Did an accident occur that arose out of and in the course of Petitioner's emplo)'111ent by Respondent?
D. [81 What was the date of the accident?
E. [8'J Was timely notice of the accident given to Respondent?
F. (gJ Is Petitioner's current condition of ill-being causally related to the injury?
G. [8'J What were Petitioner's earnings?
H. (g'f What was Petitioner's age at the time of the accident?
I. [8'J What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. [8'J What temporary benefits are in dispute?

D TPD D Maintenance D TTD 
L. [8'J What is the nature and extent of the injury?
M. [8'J Should penalties or fees be imposed upon Respondent?
N. (ZJ Is Respondent due any credit?
0. D Other Insurance-Liability of the IWBF.

IC4rbDec 1/10 JOO W. Randolph Street #8-200 Chicago, IL 60601 JI 1/8U-66l I Tall-free 866/JJ1-J03J Web slit: www.lwcc.ll.gov 
Downstate ojJicu: Collinsville 6181346-J4JO Pearla 309/671-3019 Rodfard 815/987-7191 Springfield Z/71785-7084 
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D. T. Rogers, etc. v. T. Johnson, etc., 09 WC 047181

FlNDlNGS 

On 12/16/06, Respondent was not operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did not exist between Decedent and Respondent 

On this date, Decedent did not sustain an accident thnt arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent 

Decedent's current condition of ill-being is not causally related to the accident. 

In the year preceding the injury, Petitioner earned $0; the average weekly wage was $0. 

On the date of accident, Decedent was 26 years of age, single with 3 dependent children. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 

for a total credit of $0. 

Respondent is entitled to a credit of $0 under Section 8(j} of the Act. 

ORDER 

Claim for compensation denied. Petitioner failed to prove that Respondent was operating under and 
subject to the Illinois Workers' Compensation Act and that an employee-employer relationship existed 
between Decedent and Respondent. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RA TE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

ICArbDcc: p. 2 

DEC 2 6 2018 

2 

December 21. 2017 
Date 
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D. T. Roe:ers. etc. v. T. Johnson. etc., 09 WC 047181

INTRODUCTION/PROCEDURAL BACKGROUND/DISPOSITION 

This case and its two companion cases arise out of the fatal shooting of William B. Posey ("Posey'') on 
December 16, 2006. The cases seek death benefits under the Workers' Compensation Act for Posey' s three 
children, Tashonne Posey, Dacia Rogers and Andrew Rogers and they were brought by the children's mothers, 
Tamika Jones and Patricia Rogers, respectively ("Petitionersn). It is claimed that Posey' s death arose out of and 
in the course of his employment by Terry Johnson ("Johnson"). It is also claimed that Johnson did not have 
workers' compensation insurance and, thus, the Injured Workers' Benefit Fund ("IWBP') is liable for the 
claimed benefits. Johnson disputed liability, primarily on the basis of no employee-employer relationship and 
the IWBF, as is customary, disputed all issues. 

The Findings of Fact and Conclusions of Law herein are those set forth in Case No. 09 WC 048168. For the 
said reasons, the claim for compensation herein is denied. 

3 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 09WC048168 
Case Name JONES, TAMIKA, MOTHER OF v. 

JOHNSON, TERRY 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0190 
Number of Pages of Decision 19 
Decision Issued By 

Petitioner Attorney Charles Webster 
Respondent Attorney Michael Casey, 

Ana Vazquez 

          DATE FILED: 4/21/2021 

Stephen Mathis, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TASHONNE KENYATTA POSEY, a minor, by her mother and 
next friend, Tamika Jones, 

Petitioner, 

vs. NO:  09 WC 48168 

TERRY JOHNSON, a/k/a TANK JOHNSON, and State  
Treasurer as Ex-Officio Custodian of INJURED WORKERS' BENEFIT FUND, 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of evidentiary rulings, applicability of 
the Illinois Workers' Compensation Act, employer-employee relationship, and accident, and 
being advised of the facts and law, provides supplemental analysis but otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

The parties raised multiple challenges to the Arbitrator’s evidentiary rulings. The 
Commission has analyzed every such instance and we affirm the Arbitrator’s rulings. We write 
separately, however, to address the parties’ arguments on two rulings in particular: 1) the 
admissibility of the police reports, and 2) the applicability of the Dead-man’s Act. 

I. Admissibility of Police Reports

Respondents argue the reports of Det. Baumann and Comm. Gaughan, Petitioner’s 
Exhibit D and Petitioner’s Exhibit A respectively, are inadmissible hearsay which do not fall 

21IWCC0190



within the exceptions in Rule 803 or 804, and are further hearsay within hearsay barred by Rule 
805. The Commission finds the police reports were properly admitted.

Initially, the Commission finds the public records exception applies to the officers’ 
statements in the reports. Ill. R. Evid. 803(8). We further find PXD satisfies Rule 805 as 
Decedent acknowledging ownership of the marijuana is a statement against interest as 
contemplated by Rule 804(b)(3) (Ill. R. Evid. 804(b)(3)). Ill. R. Evid. 805. See Kress Corp. v. 
Industrial Commission, 190 Ill. App. 3d 72, 78 (1989) “‘Hearsay within hearsay, often referred 
to as double level or multiple hearsay, is admissible if each of two or more statements falls 
within an exception to the Hearsay Rule.’ (E. Cleary & M. Graham, Handbook of Illinois 
Evidence § 805, at 472 (3d ed. 1979).)” Turning to PXA, the Commission finds it was properly 
utilized in Petitioners’ attempt to impeach Chavez.  

Having considered each exhibit and weighed the evidence therein in the light most 
favorable to its proponents, the Commission nonetheless finds the police reports do not alter our 
ultimate conclusion that no employer-employee relationship existed between Decedent and 
Respondent.  

II. Dead-Man’s Act

Petitioners point to two questions which they argue are barred by the Dead-Man’s Act: 

1) When you asked Po to come live with you, invited you to come live with you in 2005,
did you explain or stated to him that the relationship was one of employer/employee
where you were going to employ him to do any activities for you (8.23.18 T. 148),
and

2) And during that time period did you ever state to him or explain to him that a
relationship between you and him was one of employer and employee (8.23.18 T.
152).

The Commission observes Petitioners’ Counsel did not object to Question 1 at trial but did raise 
an objection to Question 2.  

The Dead-Man’s Act provides: 

In the trial of any action in which any party sues or defends as the representative of 
a deceased person ***, no adverse party or person directly interested in the action 
shall be allowed to testify on his or her own behalf to any conversation with the 
deceased *** or to any event which took place in the presence of the deceased ***. 
735 ILCS 5/8-201 (West 2018). 

The primary objective of the Dead-Man’s Act is fairness. Balma v. Henry, 404 Ill. App. 3d 233, 
238, 935 N.E.2d 1204 (2010). It is intended to remove the temptation of a survivor to testify 
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about matters that cannot be rebutted because of the death of the only other party to the 
conversation or witness to the event. Id. Thus, the Dead-Man’s Act bars only that evidence the 
decedent could have refuted. Gunn v. Sobucki, 216 Ill. 2d 602, 609, 837 N.E.2d 865 (2005). 
Stated differently, evidence of facts that the decedent could not have refuted is not rendered 
inadmissible by the Dead-Man’s Act. See Rerack v. Lally, 241 Ill. App. 3d 692, 695, 609 N.E.2d 
727 (1992). 

The Commission finds Petitioners’ objection was properly overruled. The predicate for 
application of the Dead-Man’s Act is that a party “sues or defends as the representative of a 
deceased person.” Petitioners herein are not suing as representatives of Decedent; rather, Section 
7(a) of the Act creates a cause of action for a surviving child in his/her own right, in his/her 
individual capacity. As such, we find the Dead-Man’s Act is inapplicable. 

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 26, 2018, as modified above, is hereby affirmed and adopted. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2). Based upon the denial 
of compensation herein, no bond is set by the Commission. The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to 
File for Review in Circuit Court. 

DATED: /s/_Stephen Mathis_________ 

mck 
/s/_Marc Parker___________ 

O: 2/16/21 

SPECIAL CONCURRING OPINION 

This case was scheduled for Oral Arguments on February 16, 2021, before a three 
member panel of the Commission including members L. Elizabeth Coppoletti, Stephen Mathis, 
and Marc Parker, at which time Oral Arguments were heard. Subsequent to Oral Arguments and 
prior to the departure of Commissioner Coppoletti on March 19, 2021, the panel members had 
reached agreement as to the results set forth in this decision and opinion, as evidenced by the 
internal Decision worksheet initialed by the entire three member panel, but no formal written 
decision was signed and issued.  

21IWCC0190
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Although I was not a member of the panel in question at the time Oral Arguments were 
heard, and I did not participate in the agreement reached by the panel members in this case, I 
have reviewed the Decision worksheet showing how Commissioner Coppoletti voted in this 
case, as well as the provisions of the Supreme Court in Zeigler v. Industrial Commission, 51 
Ill.2d 342, 281 N.E.2d 342 (1972), which authorizes signature of a Decision by a member of the 
Commission who did not participate in the Decision. Accordingly, I am signing this Decision in 
order that it may issue. 

/s/_Deborah Simpson_______ 
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

POSEY, TASHONNE KENYATTA A MINOR BY 
HER MOTHER AND NEXT FRIEND JONES, 
TAMIKA 

Employee/Petitioner 

JOHNSON. TERRY AKA JOHNSON, TANK AND 
IWBF ETC 

Employer/Respondent 

Case# 09WC048168 

09WC047179 

09WC047181 

On 12/26/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of2.48% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest sha11 not accrue. 

0786 BRUSTIN & LUNDBLAD LTD 

CHARLES E WEBSTER 

10 N DEARBORN ST 7TH FL 

CHICAGO, IL 60602 

2221 VRDOL YAK LAW GROUP LLC 

MICHAEL P CASEY 

7 41 N DEARBORN ST 3RD FL 

CHICAGO, IL 60654 

6097 ASSISTANT ATTORNEY GENERAL 

ANA DIAZ VAZQUEZ 

100W RANDOLPH ST 13TH FL 

CHICAGO .. IL 60601 
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T. K. Posey, etc. v. T. Johnson, etc., 09 WC 048168 

STATE OF ILLINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d)) 
D Rnte Adjustment Fund (§8(g)) 
D Second Injury Fund (§8(c)18) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 
ARBITRATION DECISION 

Tashonne Kenyatta Posey, a minor by her mother 
and next friend, Tamika Jones 
EmployedPetitiom:r 

v. 
Terry Johnson aka Tank Johnson and IWBF, etc. 
Employer/Respondent 

Case# 09 WC 048168 

Consolidated with: 09 WC 047179 & 
09WC047181 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of 
Chicago, on 8/22/18, 8/23/18, 8/24/18 and 8/28/18. After reviewing all of the evidence presented, the 
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this 
document 

DISPUTED ISSUES 

A. (g] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. (g] Was there an employee-employer relationship?
C. � Did an accident occur that arose out of and in the course of Petitioners employment by Respondent?
D. (g] What was the date of the accident?
E. [gl Was timely notice of the accident given to Respondent?
F. r.8J Is Petitioner's current condition of ill-being causally related to the injury?
G. � What were Petitioner's earnings?
H. � What was Petitioner's age at the time of the accident?
I. (gJ What was Petitioner's marital status at the time of the occident?
J. IZI Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

pnid all appropriate charges for all reasonable and necessary medical services? 
K. (Zl What temporary benefits are in dispute?

D TPD D Maintenance D 1TD 
L. IZI What is the nature and extent of the injury?
M. [81 Should penalties or fees be imposed upon Respondent?
N. [811s Respondent due any credit?
0. D Other Insurance-Liability of the IWBF.

ICA.rbDec 21/0 JOO W. Randolph Slrrel #8-200 C/ricogo, ll 60601 J /2/8 J.l-66/ I Toll-fret: 866/3J2-JDJJ Web site: www.lwcc.il.gov 
Downstate ojjlce.r: Co/11,uvi/l,: 6/81146-UJO Peoria 1091671-J0/9 Rockford 8/J/987-1292 Springfield 217178J-1084 
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T. K. Posey, etc. v. T. Johnson. etc., 09 WC 048168 

FINDINGS 

On 12/16/06, Respondent was not operating under and subject to the provisions of the Act. 

On this date. an employee-employer relationship did not exist between Decedent and Respondent. 

On this date, Decedent did not sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Decedent's current condition of ill-being is not causally related to the 11ccident. 

In the year preceding the injury, Petitioner earned $0; the average weekly wage was $0. 

On the date of accident, Decedent was 26 years of age, single with 3 dependent children. 

Respondent shall be given a credit of $0 for TIO, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of$0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

Claim for compensation denied. Petitioner failed to prove that Respondent was operating under and 
subject to the Illinois Workers' Compensation Act and that an employee-employer relationship existed 
between Decedent and Respondent. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

ICAriJOc,c: p. 2 

DEC 2 6 2_018 
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December 21, 2017 
Date 
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T. K. Posey. etc. v. T. Johnson, etc., 09 WC 048168 

INTRODUCTION/PROCEDURAL BACKGROUND 

This case and its two companion cases arise out of the fatal shooting of William 8. Posey ("Posey'') on 
December 16. 2006. The cases seek death benefits under the Workers' Compensation Act for Posey's three 
children, Tashonne Posey, Dacia Rogers and Andrew Rogers and they were brought by the children's mothers, 
Tamika Jones and Patricia Rogers, respectively ("Petitioners"). It is claimed that Posey's death arose out of and 
in the course of his employment by Teny Johnson ("Johnson"). It is also claimed that Johnson did not have 
workers' compensation insurance and, thus, the Injured Workers' Benefit Fund ("rwBF") is liable for the 
claimed benefits. Johnson disputed liability, primarily on the basis of no employee-employer relationship and 
the IWBF, as is customary, disputed all issues. 

A hearing was held on August 14, 2018 regarding a certain subpoena response by the Chicago Bears Football 
Club (''the Bears''). A record was not made on that day, as the Parties declined. Testimony was taken in these 
cases on August 22, 2018 and August 23, 2018. Exhibits were submitted on August 24, 2018. A Motion to Re
Open Proofs was heard on August 28, 2018 and additional exhibits were submitted on that date. The Parties 
stipulated to amend Petitioners' Exhibit 13 by attaching a missing page to an evidence deposition transcript on 
December 6, 2018. 

Arbitrator's Exluoit 1 is the non-privileged documents from the Bears' subpoena response. Arbitrator's Exluoit 
2 is the document from the Bears' subpoena response that the Arbitrator determined to be privileged after an in
camera review. The document was sealed in an envelope and surrendered to the Secretary of the Workers' 
Compensation Commission to be held for further review by future tribunals as the matters progresses beyond 
the arbitration level. These exhibits were admitted for the record and not as substantive evidence. Arbitrator's 
Exlubit 3 is the Request for Hearing ("RFH0) in case number 09 WC 47179. Arbitrator's Exhibit 4 is the RFH 
in case number 09 WC 4 7181. Arbitrator's Exhibit 5 is the RFH in case number 09 WC 48168. Arbitrator's 
Exhibit 6 is an Order granting Petitioner's Motion to Reopen Proofs on August 28, 2018. Arbitrator's Exhibit 7 
is the Parties' Stipulation to Amend Petitioner's Exhibit 13 to include a missing page from a deposition 
transcript. 

Petitioner tendered 21 exhibits at trial, 11 of which were admitted in evidence. Petitioner's Exhibit A was a 
police report authored by Gurnee Commander Jeremy Gaughan. Petitioner's Exhibit D was a police report 
authored by Gurnee Detective Matthew Baumann (Rel). There were no Petitioner's Exhibits B or C. 
Petitioner's Exhibit 1 was a NCCI no coverage statement regarding Terry Johnso� of Gilbert Arizona, on 
December 16, 2006. Petitioner's Exhibit 2 was an Administrative Paternity Order from the Illinois Department 
of Healthcare and Family Services establishing paternity for Posey as to Andrew Rogers, DOB: 6/10/2006, 
mother: Patricia Rogers. Petitioner's Exhibit 3 was DNA testing results regarding Posey and the three children, 
establishing 99.99% certainty that Posey was the children's father. Petitioner's Exluoit 4 was billing for the 
DNA testing. Petitioner's Exhibit 5 was the Post Mortem examination regarding Posey. Petitioner's Exhibit 13 
was the Evidence Deposition ofLorrinda Johnson, taken 8/7/2018. Petitioner's Exhibit 14 was evidence photos 
of guns taken from Johnson's house by the Gurnee Police Department on 12/14/2006. Petitioner's Exhibit 17 
was the birth certificate for Andrew Lorenzo Rogers (6/10/2006). Petitioner's Exhibit 18 was the birth 
certificate for Dacia Taivonna Rogers (12/27/2004). Petitioner's Exhibit 19 was the birth certificate for 
Tashonne Kenyatta Posey (3/13/2006). 

Petitioner's Exhibits 6 through 12 and 15 and 16 were rejected. 
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Respondent's Exhibit 1 was withdrawn. Respondent's Exhibit 2 was a Certification from the Illinois 
Department of Financial and Professional Regulation, stating that Posey did not ever hold a license under the 
Olinois Private Detective, Private Alann, Private Security and Locksmith Acl Respondent's Exhibits 3-6 were 
portions of the Private Detective, Private Alarm, Private Security and Locksmith Act (225 ILCS 447/Article 5, 
10, 15 and 25). Respondent's Exhibit 7 was the disbursement Order in a civil case filed against the bar where 
Posey was shot (07 L 013334, Tamika Jones, etc., et al v. Ice Bar, et al. entered on December 19, 2013. 
Respondenfs Exhibit A was a written statement that Lorrinda Johnson wrote on 12/14/2006, in connection with 
Commander Gaughan's report 

FINDINGS OF FACT 

Testimonv o{Respondent. Terry Johnson 

Petitioners called Respondent, Johnson, as an adverse witness in their case-in-chief. Respondent Johnson is a 
fonner Chicago Bears football player and is currently self-employed as a consultant for the National Football 
League. 

Johnson testified that he and Posey had known each other for many years, as they were childhood friends. In 
2006, Johnson did not employ Posey as his security guard. Johnson did not tell anyone that he employed Posey 
as his security guard. He did not hear Posey tell anyone that he (Posey) was employed by him. Posey was 
Johnson's friend and Johnson's goal was to make Posey's life better and keep Posey out ofhann's way. Posey 
had been incarcerated in the past and the friends had reestablished their relationship after Posey was released 
from jail. The relationship appears to the Arbitrator to have been friends/roommates. Johnson let Posey stay at 
his house. 

In 2006, Posey moved into Johnson's home in Gurnee, Illinois. Johnson could not recall the exact date that 
Posey moved in, but thought it was at the end of July 2006 or beginning of August 2006. Posey had his own 
bedroom at Johnson's house. Posey lived with Johnson until his death. 

Johnson had four dogs at his home at that time. While Posey lived with Johnson, Posey did not feed the dogs. 
Johnson said that Posey was afraid of the dogs. Johnson had a dog caretaker that cared for the dogs. Posey did 
not do any yard work at the house. Johnson had a landscaper. Johnson and Posey would pick up after 
themselves as best they could. Posey would cook for the household maybe once a month. Posey may have taken 
out the trash. Posey did not pick up Respondent Johnson's dry cleaning, do his laundry, or run errands for him. 
Johnson did not give Posey any directions on what to do around the house. Posey did not pay Johnson any rent 
and there was no agreement between Johnson and Posey regarding payment of renL Posey did not pay Johnson 
to eat Posey sometimes lived with Johnson for more than forty hours in a week. Posey would stay with his 
sister and dad on the weekends when Johnson was out of town for an away game, or when he was staying in a 
hotel the night before a Bears home game. Posey would take Lorrinda Chavez (Johnson} ("Lorrinda''), 
Johnson's girlfriend at that time, to the grocery store if Johnson was out of town and she did not know how to 
get to there. Posey took Lorrinda Christmas shopping maybe once. 

Johnson gave Posey money from time to time so that Posey could fend for himself while Johnson was out of 
town and Posey returned to his neighborhood on the South Side of Chicago. Johnson would give Posey 
whatever cash he had on his person or what was in the car cup holder. He did not give Posey checks to cash, a 
credit card, or a debit card. Johnson did not keep records of what amount of money he gave to Posey. Johnson 
did not claim any tax deductions for what he gave to Posey. 
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Posey would accompany Johnson to Bears games. Posey was not at the games to protect Johnson from overly 
enthusiastic fans. Johnson was 6'3" and weighed over 300 pounds. Posey was 5'8" or 5"6" and was a strong 
man. 

Johnson owned several vehicles. including a BMW, Denali. Dodge and a Chevelle. Johnson did not like Posey 
driving his cars because he drove his car on one occasion and scratched it, so Johnson did not ask Posey to drive 
his car again. Johnson would drive himself to Soldier Field for games. He did not give Posey his car keys to 
pick up guests. He also did not ask Posey to drive guests to and from the airport. However, Posey may have 
taken Johnson's car without telling him. 

Johnson testified that there were guns inside his home. They were registered only to him and he used them for 
sport and hobby. Johnson kept a loaded long gun on his dresser, where it was always kept unless he was going 
to a gun range. Johnson kept the long gun in his bedroom just as a precaution and for self�protection. Other 
guns were kept in a storage closet. Posey did not have Johnson's permission to use any of Johnson's guns to 
protect the house or Johnson's family. 

At some point, Posey shot a gun outside Johnson's house, in an effort to get the dogs' attention. As a result of 
neighbor complaints, a search warrant was served on Posey and Lorrinda at Johnson's house on December 14, 
2006. Cannabis and several firearms were found and confiscated by the Gurnee police. Posey was arrested for 
possession of cannabis. Johnson was charged with several weapons offenses, as he did not have a valid FOID 
card. 

Johnson detennined that Posey had to move out of Johnson's house. On December 15, 2006, they packed 
Posey's belongings and went out to dinner at Gibson's in Chicago with Mia Waites, a neighbor. They went via 
limousine. They ate dinner with two friends of Posey. Johnson paid for dinner. They then went to Ice Bar, on 
North Clark SL in Chicago, Illinois at maybe 11 p.m. Johnson did not expect Posey to protect him that night 

While at Ice Bar, a man repeatedly bumped into Johnson on the dance floor. Posey got into a tight with that 
man. Johnson did not expect Posey to protect him from the man, as there was nothing from which Johnson 
needed to be protected. Johnson told Posey not to do anything, but Posey intervened anyway and started hitting 
the man who had bumped into Johnson. Both men were throwing punches at each other. Security and Johnson 
tried to break up the tight, but they got into it again. Johnson walked away when it appeared that the other 
man's friends were going to get involved. 

Johnson then heard one gun shot. He asked Posey ifbe had been shot and Posey said he had. Johnson left the 
Ice Bar and went to the limo. The limo driver took Johnson and Waites to Northwestern Memorial Hospital. 
Johnson was advised by the police that Posey was dead. Johnson did not see who shot Posey, but the man who 
bumped Johnson is currently in jail for killing Posey. 

Johnson testified that he did not have workers' compensation insurance on December 16, 2006. He was not 
registered as self-insured and does not understand what that means. He did not file anything with the Illinois 
Workers' Compensation Commission about self•insurance. 

On Direct examination, Johnson testified that he met Posey in 8th or 9th grade. Posey and Respondent Johnson 
were on the same high school football team at McClintock High School in Tempe, Arizona. They became 
friends and their friendship continued until Posey's death. 
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In 2004, Johnson was drafted into the National Football League by the Bears. Johnson bought a house in 
Gurnee, Illinois shortly after being drafted. Posey initially came to live with Johnson, at the Gurnee house, in 
2005. Johnson asked Posey to live with him because of their ftiendship and because he knew that Posey had 
just been released from prison. Johnson wanted to give Posey the best chance to be successful. Johnson was 
23 years old when Posey first came to live with him. Posey was 24. Posey's living with Johnson was not an 
employment relationship. Posey was incarcerated for a second time in late 2005 through early 2006 and did not 
live with Johnson during this time. Posey was incarcerated for being a convicted felon in possession of a gun. 

After Posey's release from prison in Spring 2006, Johnson invited Posey to come back and live with him. 
Johnson testified that he had not given up on Posey. Posey continued to live with Johnson until Posey's death. 

There was no employer-employee relationship between Johnson and Posey. Johnson did not ever tell Posey that 
their relationship was one of employer-employee. It was a friendship and Posey was Johnson's roommate. 

While living at the Gurnee house, Posey did everyday activities and cleaned up after himself. Johnson cleaned 
up after himself. Johnson had landscapers that mowed the yard or shoveled snow on a weekly basis. He also 
had "dog guys,, that would clean out the dog kennels and feed the dogs. Johnson also walked and fed his dogs. 
Posey was afraid of the dogs without Johnson being around. Johnson did not direct Posey to vacuum. Johnson 
did not direct Posey to fold laundry. Johnson also did not like anyone driving his cars, so he never asked Posey 
to pick up anyone at the airport. Johnson testified that he maybe gave Posey pennission once to drive his car, 
but that overall, Johnson liked to do things for himself. Johnson would give Posey money if Johnson were 
going out of town and Posey was going to go to the South Side. Johnson did not want Posey to do anything 
foolish for money. Johnson nlso maybe gave Posey money for his birthday. He did not give Posey more than 
$10,000.00 and Johnson did not pay any gift tax for the money he gave to Posey. Johnson paid for 
"everything," so Posey did not need money. He never gave Posey an envelope with money. 

Johnson kept between six and eight guns inside his house in Gurnee. He brought the guns with him to lliinois 
from Arizona. Johnson testified that he kept the guns for hunting and shooting targets, which were bobbies and 
stress relievers. 

Johnson testified that on December 15, 2006, he, Posey, and Waites left his home between 8 p.m. and 9 p.m. 
The purpose of going out that night was to move Posey back to the South Side of Chicago. It was thought to be 
in Johnson's best interests to not have Posey living with him. Johnson, Waites, and Posey went to dinner, then 
went to Ice Bar in Chicago. They arrived at Ice Bar between 11 p.m. and 12 a.m. They were escorted to the VIP 
area. Johnson, Waites, and Posey stopped to dance to a popular song on the way to the VJP area. The 
nightclub was crowded. 

Johnson testified that he was moving to the music when someone dancing behind him repeatedly bumped into 
him. Johnson wanted to make that person aware that he was bumping into him. They had a pleasant 
conversation and shook hands. Then the person called his friend over and Johnson and the friend also shook 
hands. Words were exchanged, but the exchange was not hostile or aggressive. Johnson testified that there 
were no physically threatening gestures made towards him by the man who had been bumping into him. 
Johnson resumed dancing after shaking hands with the two men. Posey then walked over and Johnson told 
Posey that there were no problems. 

Johnson testified that Posey was upset about the police raid at Respondent Johnson's home the day before; when 
the guy asked Posey who he was, Posey lost his cool and punched the guy in the face. Johnson tried to break up 
the fight and he asked Posey to stop fighting. Johnson retreated from the situation because he did not want the 
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guy's friends to think that be was joining the fight. Then he heard a gunshot nnd Posey had been shot and later 
died. Johnson paid for Posey's funeral. 

Johnson said that he did not employ Posey to protect Lorrinda and their children in his absence. He also 
testified that Posey's statement to the police after the raid, (Petitioners' Exhibit D), that Posey worked for 
Respondent Johnson and was paid $1,000 per week, was not correct. 

Testimony o(lorrinda Johnson 

Lorrinda Johnson testified in Petitioners' case-in-chief via evidence deposition. Lorrinda is Respondent 
Johnson's wife. On December 16, 2006, she had only been living at the Gurnee home for three or four weeks. 
She first met Posey when she moved in, but she knew that Posey had been Johnson's friend since high school. 
Johnson had infonned her that Posey was living with him and he stated that he was helping Posey stay out of 
trouble. 

Posey did not do any lawn care. Johnson paid a maid to clean the home every Sunday and paid a separate 
service to talce care of his dogs. Posey washed his own clothes. Posey did not run errands or pick up dry 
cleaning for Johnson. Posey maybe drove Lorrinda twice to the store in order for her to learn her way around 
Gurnee. Posey also picked her and the children up from the hospital once. Johnson usually drove her and their 
children everywhere. Posey would just hang out with Lorrinda and her two children and watch cartoons. He did 
not babysit the children, nor did Loninda ever ask Posey to babysit Posey would make meals for the household 
at least once a week, but everyone would serve themselves. While living with Johnson and Lorrinda, Posey 
mostly stayed in the basement. 

Lorrinda testified that during her interview with Gurnee Police on December 14, 2006, she told the officer that 
Posey did work around the house, such as making dinner and contributing to household chores. 

Lorrinda did not see Johnson hand Posey any money. She does not know Posey's sources of income. Johnson 
did not give Posey a credit card for household items. Lorrinda had no lmowledge regarding whether Johnson 
paid Posey with checks. 

Lorrinda testified that the guns in the Gurnee house belonged to Respondent Johnson and Posey was not 
responsible for them, nor did he have access to them. Johnson was the only person with access to the guns and 
was the only person who handled the guns. 

Testimony o(Retired Detective Matthew Baumann 

Retired Gurnee Detective Matthew Bawnann's testified at Petitioners' request and laid the foundation for 
admission of Petitioners' Exhibit D, a police report outlining an interview with Posey on 12/14/06. Posey said 
that he lived with Johnson in Gurnee for about a year. He has a residence in Chicago where his kids and their 
mother live. Posey said that he worked for Johnson doing things around the house and was paid approximately 
$1,000.00 per week. 

Testimony of Commander Jeremy Gaughan 

Petitioners also called Commander Jeremy Gaughan as a witness. His testimony laid the foundation for 
admission of Petitioners' Exhibit A, Supplemental Offense Report. Commander Gaughan testified that his 
Supplemental Offense Report is not verbatim, and is actually his summary of the conversation he had with 
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Lorrinda on December 14, 2006. In the report, he noted that Lorinda stated that " ... Willie works for Terry. He 
talces care of his house and drives them around" He testified that Lorrinda also gave a written statement 
following his interview. After reading the written statement (Respondent Johnson's Exhibit A), Commander 
Gaughan agreed that there was nothing in the written statement about Posey working for Johnson. 

Testimony o[Lisa He/ma 

Lisa Helma was called as a witness by Petitioners and testified that she is a Rehabilitation Counselor at 
Vocomotive. 

Helma testified that the average hourly wage for a security guard/personal bodyguard in 2006 was $12.29 and 
the annual salary was $25,550.00. The hourly wage for a houseworker in 2006 was $9.85 and the annual salary 
was $20,480.00. A houseworker is someone who would provide any type of work around the house, such as 
cooking, cleaning, letting vendors in, nnd tal<lng care of pets. 

In 2006, an individual could not serve as a personal bodyguard without being licensed. A convicted felon could 
also not serve as a personal bodyguard. Helma never met with Posey and did not have any information 
regarding Posey' s background qualifications in regards to the vocational assessment she provided. 

Testimony o[Jerrod Johnson 

Jerrod Johnson is Posey's brother. On one occasion, Posey, Johnson, and one other Bears player went to 
Jerrod's family residence on Hermitage Street in Chicago, Illinois ("Hennitage Residence") when Jerrod was 
present On that occasion, Posey showed Jerrod a gun that Jerrod observed Posey retrieve from the armrest of 
Johnson's vehicle. Posey had the gun tucked in his pants nnd said that the gun was to protect Johnson. Johnson 
did not say anything in response to Posey's statement. This is the only time Posey ever showed Jerrod a gun. 

Jerrod testified that he had gone to Johnson's home in Gurnee on two or three occasions. The first time Jerrod 
visited, besides obseiving guns on the first floor of the house, Jerrod also observed Posey cooking, vacuuming, 
and walking around the house picking things up. Posey was cooking on the stove in the kitchen. Jerrod heard 
Johnson give Posey instructions to vacuum the floor and clean the dishes. Jerrod testified that Posey waited five 
minutes, then began vacuuming the downstairs area rug. This was the only occasion that Jerrod saw his brother 
ordered around by Johnson. 

While at Johnson's house, Jerrod also observed Posey driving Respondent Johnson's vehicle. Posey left the 
house and came back in Johnson's vehicle. Jerrod also testified that Posey would pick up a Chicago rapper from 
the airport in either Johnson's BMW or Denali. He observed the rapper in Johnson's car with Posey driving. He 
also observed Posey driving Johnson's vehicle with Lorrinda as the passenger and Posey stated to Jerrod that he 
was taking her shopping. 

Jerrod observed Johnson give Posey money on one occasion. Johnson gave Posey an envelope that contained "a 
lot" of hundreds. Jerrod did not lmow the purpose of the money. 

Testimony of Tamika Jones 

Tamika Jones was also called as a witness in Petitioners' case. Jones testified that she is the mother of 
Tashonne Posey, born in March 2006, and that Posey is Tashonne's biological father. 
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After Posey was released from prison in May 2006, Posey resided with Tamika at her residence, as well as 
living with Johnson. After May 2006, Posey began living with Johnson full.time. Tamika went to Johnson's 
home on one occasion to celebrate Mother's Day 2006 and Johnson showed her Posey's bedroom. Johnson did 
not tell Tamika anything about Posey working for him. She might have observed Posey trying to straighten up 
the house, but noted that Posey was a tidy person by nature, and there was not much to tidy up in the residence. 

After Tashonne was born, Posey saw her as much as he could, which was almost every day when he was not at 
Johnson's residence. Posey gave Tamika money for Tashonne every other week, sometimes $200.00, sometimes 
$100.00. She never saw Johnson give Posey money and Johnson was never present when Posey gave her 
money. 

Testimony o[Tashonne K. Posey 

Tashonne testified in Petitioners' case-in-chief. She provided her date of birth and current address. She testified 
that she lives with her mother and was going to begin the seventh grade. 

Testimony o(Antoine Hunt 

Hunt testified at the request of Petitioners. On December 16, 2006, Hunt was at Ice Bar with a couple of 
friends. While he was on the dance floor, people in the VIP area were bumping into people on the dance floor. 
At some point, a fight broke out on the dance floor. He testified that the "football player's secwity guard" was 
involved in that fight. Hunt testified that he saw Michael Selvie, another bar patron, try to grab a woman's 
''booty" and got into a fight with the "football player's secwity guard," Posey. The first punch was thrown by 
Posey, and it was thrown immediately after Selvie tried to grab the woman. Hunt saw Selvie pull a gun from his 
waist, heard one shot fired, then saw someone on the floor. Hunt saw Posey get shot in the arm. The next day, 
he learned Posey had died. 

Hunt did not lmow any of the people involved in the shooting. He found out after the incident who the 
individuals were that were involved. Hunt had no personal knowledge of who the individuals involved were or 
what their relationships were to each other. His characterization of Posey as a "security guard" came from the 
newspaper. 

Testimony of Anthony Johnson 

Anthony Phillip Johnson ("Anthony'') is also Posey's brother. Anthony testified that he met Johnson on several 
occasions. In 2005, Anthony was staying at a halfway house after being released from federal prison and 
Johnson and Posey visited him while he was there. They had a woman from Washington State with them who 
was visiting Johnson. Respondent Johnson told Anthony that Posey worked for him and that Posey had picked 
up the woman from the airport. 

On another occasion, Anthony observed guns in the weight room at Johnson's home. At this same visit, Posey 
left the house in one of Johnson's cars and he had liquor with him when he returned. Anthony observed 
Johnson give Posey money for the liquor. 

Anthony observed Posey driving Johnson's vehicle three or four times. Anthony was at Johnson's home a total 
of three times. He saw Posey cleaning up the house on only one of those occasions. He also observed Posey 
walk the dog and sort clothes in the basement. 
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In September or October 2005, Anthony saw Johnson at the Hermitage Residence. Jerrod, Anthony, Posey, 
Johnson and two other Bears players were present. They were all just talking; nothing stood out about this 
gathering. 

Anthony testified that be had one felony conviction. He testified that Posey did not go to prison in 2005 through 
2006, but he also then testified that he did not recall if Posey had gone to prison. Then he testified that Posey 
had gone to prison once that he knew about. 

Testimony o(Mia Waites 

Mia Waites testified at the request of Johnson. Waites and Respondent Johnson were neighbors in Gurnee. 
Illinois. She lmew Posey through Johnson and was social friends with them. She had been to Respondent 
Johnson's home "on occasion." She was with Johnson when Posey was shot. 

On December 15, 2006, Waites accompanied Johnson and Posey to dinner and, afterwards, to a bar/nightclub. 
When they arrived, she and Johnson went to the dance floor and were moving to the music. She did not recall 
where Posey was while she and Johnson were dancing. 

At some point, Selvie bumped into Johnson a couple of times. Selvie bumped into Johnson because of the 
crowded floor, and the contact was not aggressive in nature. Johnson and Selvie shook hands and it looked like 
there were no issues between them. No loud words were exchanged between Johnson and Selvie. There was no 
threatening or aggressive physical contact between Johnson and Selvie. Waites did not think that Johnson was in 
danger. Johnson also shook hands with Selvie's friend and was not ever under any threat of being harmed by 
Selvie's friend. After they all shook hands, Johnson and Waites continued to dance. 

Selvie then bumped into Johnson again. It was not intentional or forceful contact. Posey came over and said, 
"hey, you're bwnping into my friend." Johnson did not call Posey over. Johnson did not give any indication or 
make any motion for Posey to come over to the situation and he did not indicate to Posey that he needed help 
dealing with Selvie. Posey and Selvie then exchanged some words and started fighting. No words were 
exchanged by Johnson during this altercation. Waites did not observe Johnson participate in the tight. Selvie 
and Posey were fighting on the floor for a couple of minutes; when she heard a gunshot. 

After the gunshot, the crowd dispersed. Waites left the bar/nightclub after the gunshot and she did not go back 
to check on Posey. When she left Ice Bar, she did not know Respondent Johnson's whereabouts. Upon leaving, 
she stayed with a crowd in front of the bar until she saw the limo driver, who took her back to the limo. 
Johnson was already inside the limo. The driver took them to the hospital, where they learned that Posey had 
died. 

Regarding Posey's relationship with Johnson, Waites saw Posey tend to the dogs, but "he was staying there." 
Johnson did not tell her that Posey was his employee. She did not observe Johnson give Posey money. She did 
not observe Posey drive Johnson's vehicles. Waites does not have knowledge of Posey being Johnson's security 
guard. She testified that nothing she observed indicated that Posey was Johnson's security guard. 

Patricia Rogers did not appear on any of the hearing dates and, of courset provided no testimony in favor of her 
children's claims. 

IO 
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CONCLUSIONS OF LAW 

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below. 

To obtain compensation under the Act, Petitioner has the burden of proving, by a preponderance of the 
evidence, all of the elements of her claim. (O'Dette v. Industrial Commission. 79 Ill. 2d 249, 253 ( 1980) 

Decisions of an arbitrator shall be based exclusively on evidence in the record of proceeding and material that 
has been officially noticed. 820 II.CS 305/1.l(e) 

A. Act and B. Employer/Employee Relationship:

Petitioner bas failed to prove that Respondent was operating under and subject to the Act and that there was an 
employee-employer relationship between Decedent, Posey and Respondent, Johnson. 

This finding is based upon the entirety of the evidence adduced and the credible testimony of Respondent, 
Johnson. 

In order for there to be an employee/employer relationship, there must be a contract of hire, express or implied. 
Thompson v. The Industrial Commission, 351 Ill. 356,360 (1933) The definition of"employer'' under the Act 
requires that the "employer'' have "any person in service or under any contract of hire, express or implied, oral 
or written and is engaged in an enterprise set forth in Section 3 of the Act, or bas elected to become subject to 
the Acl The term "employee" is defined as any person in the service of another under any contract of hire .•. '' 
820 ILCS 305/l(a)2, 820 IL.CS 305/l(b)2 

There was no evidence that there was a contract of hire between Johnson and Posey. Accordingly, the Act did 
not apply to their relationship and there was no employee-employer relationship between them. Johnson's 
testimony establishes that be never employed Posey as a driver, housekeeper or security guard. Posey was a 
friend that Johnson tried to help out after he had been released from prison. They were roommates. Johnson 
gave Posey a place to live, paid for his food and included him in daily activities. Without testimony 
establishing a contract of hire, Petitioners' claims must fail. 

The proofs submitted by Petitioners do not convince the Arbitrator that Posey was an employee of Johnson. 
Johnson had a landscape contractor and had dog guys. Johnson let Posey stay at his house, without Posey 
paying rent. Posey sometimes cooked and sometimes cleaned. Johnson cleaned up after himself. as welt 
Posey cared for the dogs sometimes. Posey drove Johnson's cars sometimes and probably ran errands for his 
friend/roommate sometimes. Sometimes Johnson gave Posey money. Posey said that he was working security 
for Johnson. Posey said that a gun that he carried was to protect Johnson. None of these anecdotal events, or 
any of the other evidence convinces the Arbitrator that an employee/employer relationship existed between 
Posey and Johnson. 

Considering the above, the Arbitrator gives no weight to Anthony Johnson's testimony that Respondent, 
Johnson told him that Posey worked for him. Respondent, Johnson's credible testimony and that ofLorrinda 
Johnson and Mia Waites persuade the Arbitrator that Johnson did not employ Posey in any capacity. 

11 
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The credible evidence does not support a finding of employee-employer relationship. If there is oo employer, 
the Act does not apply. Thus. the claim for compensation is denied on the basis that Petitioner failed to prove 
that Respondent Johnson was operating under the Act and that an employee-employer relationship existed 
between Decedent Posey and Respondent Johnson. 

C. Accident, D. Dnte of Accident, E. Notice, F. CnusaL G. Wages, H. Age, I. Marital
Status/Dependency, J. Medical Expenses, K. Temporary Benefits, L. Nature and Extent, M. Penalties, 
N. Credit, and 0. Insurance-Liability of the IWBF:

As the Arbitrator has found that Petitioner failed to prove an employee-employer relationship between Posey 
and Johnson and failed to prove that Johnson was operating under the Act, the Arbitrator needs not decide the 
above issues. 

12 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Filiberto Garcia, 

Petitioner, 

vs. NO:  14 WC 41181 

City of Chicago, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of causation, medical expenses, 
temporary total disability, maintenance, temporary partial disability, benefit rate, credit and 
nature and extent, and being advised of the facts and law, modifies the Decision of the 
Arbitrator, as set forth below, and otherwise affirms and adopts, said decision being attached 
hereto and made a part hereof.  

§8(d)1 of the Act provides, in pertinent part, that:

“If, after the accidental injury has been sustained, the employee as a result thereof 
becomes partially incapacitated from pursuing his usual and customary line of employment, he 
shall… receive compensation for the duration of his disability, subject to the limitation as to 
maximum amounts fixed in paragraph (b) of this section, equal to 66-2/3% of the difference 
between the average amount which he would be able to earn in the full performance of his duties 
in the occupation in which he was engaged at the time of the accident and the average amount 
which he is earning or is able to earn in some suitable employment or business after the 
accident.  For accidental injuries that occur on or after September 1, 2011, an award for wage 
differential  under this subsection shall be effective only until the employee reaches the age of 67 
or 5 years from the date the award becomes final, whichever is later.” (Emphasis added).    
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As the Arbitrator noted, two valid functional capacity evaluations placed Petitioner at a 
medium physical demand level, significantly below the “very heavy” physical demand level 
associated with his former concrete laborer job.  Thus, Petitioner is prevented from returning to 
his usual and customary line of employment and is entitled to a wage differential award.  
However, the Commission disagrees with the Arbitrator’s determination that Petitioner’s average 
post-raise earnings at McDonald’s is a fair measure of his current earning capacity on which to 
base the §8(d)1 weekly benefit rate.  More to the point, the Commission does not believe that 
this part-time job (which the Arbitrator found consisted of an average of 29.06 hours every two 
weeks or 14.53 hours per week) is the best Petitioner can do, either from a medical or even an 
economic standpoint, as the Arbitrator maintains.  Indeed, there is no medical or vocational 
opinion that would limit Petitioner to such a part-time position, and every indication is that he is 
quite ready, willing and able to work full-time, albeit in a less physically demanding position 
than his prior concreate laborer job.  In fact, Petitioner noted that he has been seeking such a full-
time position, evidencing both an ability and desire to do so.  Thus, the Commission finds that 
Petitioner is able to earn $480.00 per week based on a 40-hour work week and using the $12.00 
per hour rate he is currently earning with McDonald’s – an hourly rate that falls within the 
projected rate of pay anticipated by both Petitioner’s and Respondent’s vocational experts. 

Thus, the Commission modifies the Decision of the Arbitrator to find that the proper 
wage differential rate pursuant to §8(d)1 of the Act is equal to $778.67 per week (2/3 
[$1,648.00/week - $480.00/week]), commencing on 12/15/18, the date after the hearing at 
arbitration. 

The Commission also notes that the TPD rate of $867.03 was properly calculated by the 
Arbitrator in that it reflects “… two-thirds of the difference between the average amount that the 
employee would be able to earn in the full performance of his or her duties in the occupation in 
which he or she was engaged at the time of accident and the gross amount which he or she is 
earning in the modified job provided to the employee by the employer or in any other job that 
the employee is working”, pursuant to §8(a) of the Act.  As a result, the actual amount earned is 
to be used in calculating the TPD rate. 

Finally, the Commission corrects a scrivener’s error in the Arbitrator’s decision as to the 
period of TTD finding that Petitioner was temporarily totally disabled from 10/17/14 through 
10/19/17, or a period of 157 weeks (not 156-6/7), including the extra leap year day in 2016. 

All else otherwise affirmed and adopted. 

 IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision 
dated 1/4/19 is affirmed and adopted as modified herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $994.49 per week for a period of 157 weeks, from 10/17/14 through 10/19/17, that 
being the period of temporary total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
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maintenance benefits in the amount of $994.49 per week for a period of 18-5/7 weeks, from 
10/20/17 through 2/27/18, under §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
temporary partial disability benefits in the amount of $867.03 per week for a period of 41-3/7 
weeks, from 2/28/18 through 12/14/18, under §8(a) of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the reasonable and necessary outstanding prescription costs to ADCO (PX10), pursuant to §8(a) 
and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on 12/15/18, 
Respondent pay to the Petitioner the sum of $778.67 per week until such time the employee 
reaches the age of 67 or 5 years from the date the award becomes final, whichever is later, as 
provided in Sec. 8(d)1 of the Act, for the reason that the injuries sustained permanently 
incapacitates him from pursuing the duties of his usual and customary line of employment. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury; 
provided that Respondent shall hold Petitioner harmless from any claims and demands by any 
providers of the benefits for which Respondent is receiving credit under this order. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 
o: 2/23/21 /s/ Thomas J. Tyrrell 
TJT: pmo 
51 

/s/ Barbara N. Flores 

21IWCC0191
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PARTIAL DISSENT 

I respectfully disagree with the majority opinion awarding temporary partial disability 
(TPD) benefits from the date Petitioner returned to work to the date of hearing, and awarding 
wage differential benefits to commence on the date of hearing.  

§8(a) provides, in pertinent part:

When the employee is working light duty on a part-time basis or full-time basis and earns 
less than he or she would be earning if employed in the full capacity of the job or jobs, 
then the employee shall be entitled to temporary partial disability benefits…820 ILCS 
305/ 8(d)1. 

TPD is an interim benefit akin to TTD and not payable after reaching MMI. In the 
present case, Petitioner reached MMI on 10/19/17, and returned to suitable employment on 
2/28/18. Thus, his entitlement to this temporary benefit ceased. 

I agree that Petitioner is entitled to wage differential benefits under §8(d)1. However, the 
§8(d)1 benefits should commence when he returned to suitable employment on 2/28/18. The
Appellate Court addressed this in the case Albrecht v. Industrial Comm’n, 271 Ill.App.3d 756,
648 N.E 2d 923, 1995 Ill. App. LEXIS 148 (1992.) A professional football player was
awarded wage differential benefits under §8(d)1 from the date he resumed suitable
employment. The Court stated, in part:

As stated previously, section 8(d)1 provides that awards thereunder are to be based on 
the difference between the "average amount" the employee would be able to earn in 
the full performance of his duties in the occupation in which he was engaged at the 
time of injury and the "average amount" he is earning or is able to earn in some 
suitable employment after his injury… 

***We conclude that professional football players are skilled workers contemplated 
under the statute and that any shortened work expectancy in claimant's career would not 
preclude him from a wage-loss differential award under section 8(d)(1) beginning in 1983 
when he started his travel business. 

***The evidence indicates that claimant's earnings were approximately $80,000 in 
1983, $80,000 in 1984, $87,000 in 1985, and $36,000 in 1986.  These amounts are 
considerably less than claimant's salary of $130,000 for his final season with the Bears in 
1982. The evidence clearly shows an impairment in claimant's earning capacity after his 
injury in 1982. Claimant's earnings in the years after his injury did not even come close to 
his final 1982 salary with the Bears.***We conclude that claimant has shown an 
impairment in his earning capacity and is eligible for wage-loss benefits under section 
8(d)1. The calculation of claimant's wage-loss differential award is to be determined 
from 1983 when he began his business and not the date of the 1988 hearing. 

See also Payetta v. Indus. Comm'n (Graber Concrete Pipe Co.), 339 Ill. App. 3d 718, 
721, 791 N.E.2d 682, 683, 2003 Ill. App. LEXIS 762, *6, 274 Ill. Dec. 590, (the commencement 
of wage differential payments is determined by when the petitioner becomes "partially 
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incapacitated", and the date when it could first be said that petitioner was "partially 
incapacitated" is the first date of his new employment.) 

Here, it is undisputed Petitioner’s condition had stabilized as of 10/17/17 per the FCE. 
Petitioner was awarded maintenance benefits from 10/20/17 to 2/27/18, while he obtained 
suitable employment. He began working at Tony’s Finer Foods on 2/28/2018, and then secured a 
job at McDonald’s. Because he was no longer temporarily disabled, partially or totally, and his 
work-related condition had reached a state of permanency, he was no longer entitled to TPD 
benefits. The wage differential benefit should have been awarded when he returned to work. The 
majority’s opinion awarding the wage loss differential benefit beginning on the date of hearing 
has no basis in fact or law as it was neither the MMI date nor the return to work date. For these 
reasons, I would award the wage differential benefit commencing on the date Petitioner returned 
to work.   

_________________________ 
/s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
JEFFERSON 

)  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Alva Buchanan, 

Petitioner, 

vs. NO:  18 WC 37944 

Continental Tire, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of nature and extent, and being advised 
of the facts and law, modifies the Decision of the Arbitrator, as set forth herein, and otherwise 
affirms and adopts, said decision being attached hereto and made a part hereof.  

Findings of Fact 

 Petitioner testified that on 2/12/18 he was employed by Continental Tire (hereinafter 
“Respondent”). (T.8).  He agreed that he suffered an undisputed injury to his left shoulder on that 
date while “[p]ulling a stuck liner.” (T.8).  He agreed that he treated at the plant medical facility 
until 3/19/18. (T.8).  He agreed that an MRI was ordered and that he then went to Dr. Frank Lee 
at the Bonutti Clinic. (T.8).  He agreed he underwent surgery on his left shoulder on 4/26/18 and 
was on light duty until the time of surgery. (T.8-9).  He indicated that he missed about a month 
from work thereafter and that he was released to full duty work on 10/8/18. (T.9).  He agreed he 
was placed at MMI on 11/5/18. (T.9-10). 

 He noted that his job for Respondent was that of millman and that the maximum amount 
he had to lift on the job was “[p]robably 75 to 100 pounds back there on that refiner where I was 
working.” (T.10).  He indicated that the refiner is “… where they send all the stuck rubber and 
the junk rubber.” (T.10).  He stated that he “[a]bsolutley” had to do a lot of pulling and jerking as 
well as overhead work, noting “[y]ou had to put the bands up over your head to run the rubber 
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from mill to mill.” (T.11).  He noted that his hourly rate of pay was $24.24 and that he recently 
switched jobs about three months ago because he was “[f]inding it hard to do my job with my 
shoulder and stuff, so I switched to an easier job to help my body because I ain’t getting no 
younger.” (T.11).  He indicated that he now works as a “… process crew member in the JV truck 
side.  That’s where they put the pads, the inner liner pads and the inside of the tire together, and 
it goes out to the truck tire to make a truck tire.” (T.11-12).  He noted that the maximum amount 
he has to lift on this new job is probably around 25 pounds and that there is no pulling or jerking 
and no overhead work other than “… a little bit to stick the inner roller up real quick, and that’s 
done, put it up on the belt.” (T.12).  He stated that he currently earns $23.91 per hour, which 
represents a pay cut. (T.12).  

 Petitioner stated that he is currently 52 years old. (T.13).  He agreed that he plans on 
working at GT for a period of time into the future, noting “I got a sophomore in high school, so I 
will be there a while, and I would like to retire one day, but you never know with the health of 
my wife, either, so – she has epilepsy.  She is a nurse so hopefully, she can keep working.” 
(T.12-13).  When asked whether he is concerned about making it to the time he would like to 
retire, Petitioner replied: “Yeah.  That’s why I took the other job, too, to help with my body.  I 
mean, like I said, I ain’t getting no younger.  I’ve been there working on 31 years now, so it’s 
definitely hard work on you that’s for sure.” (T.13). 

 Currently, Petitioner noted that “I still can’t do everything I used to do.  I am an avid deer 
hunter. I can’t use my compound bow anymore.  I had to have [sic] to a crossbow to hunt, so I 
can’t do that part that I loved.” (T.14).  He also stated that he is having trouble sleeping, noting 
that he is “… a shoulder sleeper, so I sleep about two hours, flip to one shoulder, sleep about two 
hours, then flip to the other shoulder.” (T.14-15).  When asked if there was anything else he 
noticed about his shoulder, Petitioner replied: “[l]ike I said, just doing a lot of things I used to do, 
I can’t really do, but I don’t know it’s – I mean, it’s the whole body.  You know, like I said, I’m 
no younger.” (T.15). 

 On cross examination, Petitioner agreed that the last time he saw Dr. Lee was on 11/5/18 
at which time he placed Mr. Buchanan at MMI. (T.15).  He likewise agreed Dr. Lee released him 
to return to work in his pre-accident position as a millman. (T.16).  He denied going back to any 
medical doctor with respect to his left shoulder since 11/5/18. (T.16).  He agreed that no medical 
doctor has placed restrictions on him that would not allow him to do the millman position. 
(T.16).  He agreed his change to the new position with slightly less pay was voluntary, noting it 
was “… to help my body because it was hard for me to do the job.” (T.16).  He acknowledged 
that in his new position he still has the opportunity to work overtime. (T.16-17).  When asked if 
his testimony was that he sleeps on each side two hours and then switches, he responded: 
“[a]bout that.  I don’t know exactly, but I know I wake up several time[s], I flip and flop, yes.” 
(T.17). 

 He denied having had any prior surgery on his right upper extremity, specifically his right 
shoulder. (T.17).  He did note, however, that he had both elbows and both wrists operated on, 
and that he had another surgery on one of his elbows. (T.17).  He agreed that these right upper 
extremity surgeries were for work-related conditions for which he received settlements. (T.17-
18).  He denied having any surgeries on his left shoulder before his surgery with Dr. Lee in 2018. 
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(T.18).  He did have a prior left elbow surgery that was part of a work-related claim that was 
settled. (T.18). 

 He agreed that he’s a deer hunter. (T.18).  He agreed that even while he was on light duty 
in October of 2018 he killed a 10-point buck with a crossbow. (T.19).  When asked if this buck 
weighed more than 100 pounds, Petitioner replied: “Oh, yeah.  I didn’t lift it, though.” (T.19).   
He noted that “I didn’t lift any – I don’t lift deer when I am healthy.  I’ve got two 30-year old 
boys that I hunt with that do that.  But the cross bow, … Dr. Lee said I could cross bow hunt 
when I asked him, and he said absolutely, but they cock themselves.  There is no pulling or 
nothing.” (T.20).  He agreed that through the end of 2018 he harvested several deer, and that in 
addition to using a crossbow he killed deer with a shotgun. (T.19).  He indicated he shoots right-
handed and that he also used a muzzle loader. (T.19-20). 

 He agreed that it was his understanding that Dr. Lee repaired his labrum at the time of 
surgery and did not address the rotator cuff. (T.20-21).  He also agreed that Dr. Paletta performed 
an exam in order to do an impairment rating at Respondent’s request. (T.20).  

Testimony of Dr. George Paletta (9/4/19) 

 Board-certified orthopedic surgeon Dr. Paletta testified that he performed an IME at the 
request of Respondent on 3/20/19. (RX1, p.5).  He agreed he was also provided with a number of 
medical records as well as some MRI films. (RX1, p.6).  He noted that MRI films from March 
2018 demonstrated “… some tendinopathy, which is just some age-related degenerative changes, 
of the rotator cuff, but no evidence of a tear of the rotator cuff, he had some arthritis of the AC 
joint, and there was [a] little bit of irregularity at the posterior labrum… [T]here was no evidence 
of an obvious tear, but just some irregularity or fraying.  So, based on that MRI, it was my 
opinion that he had some arthritis of the AC joint, some age-related changes of the rotator cuff 
without a tear and a positive tear of the posterior labrum.” (RX1, p.8).  He noted that subsequent 
surgery by Dr. Lee “… documented that the rotator cuff was intact.  There was no tear of that.  
But the labrum in the posterior … was noted to have a tear… behind the biceps tendon…” (RX1, 
p.9).  He noted that Dr. Lee “… did a repair of that labral tear using a surgical anchor or suture
anchor to implant into [the] shoulder to repair the labrum.” (RX1, p.9).

 Dr. Paletta noted that at the time of his exam Petitioner “… still felt some discomfort 
lifting heavy weights overhead and some discomfort sleeping on the surgical side.” (RX1,p.10).  
Upon exam he noted “… minimal motion loss and some mild residual weakness of the 
supraspinatus.” (RX1, pp.10-11).  He indicated that the tendinopathy changes noted on the MRI 
scan were age-related, degenerative changes. (RX1, p.11). 

 Dr. Paletta testified “[i]t was my opinion that the surgery was reasonable.  It was my 
opinion that the mechanism of injury would have been one that could have caused the labral tear. 
And, so, I felt that Dr. Lee’s evaluation and treatment was reasonable and necessary as a result of 
the work-related condition.” (RX1, p.11).  He also opined that Petitioner “… did not require any 
work restrictions and no limitations with regard to the left shoulder.” (RX1, pp.11-12).  He also 
believed Petitioner was at MMI and that “… that would have been a reasonable determination at 
the time that Dr. Lee released him from care in November of 2018.” (RX1, p.12). 
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 Dr. Paletta agreed he was also asked to perform an AMA impairment rating. (RX1, p.12).  
In this regard, Dr. Paletta opined “… the patient had an impairment rating of four percent of the 
upper extremity at the level of the shoulder based on the 6th Edition AMA guidelines.” (RX1, 
p.13).  He noted Petitioner “… was just a little bit worse than the default rating, and that was
based on the loss of range of motion and the mild residual weakness.” (RX1, p.13).  He opined
“… that residual weakness was not directly related to the surgery or to the injury because there
was no injury to the supraspinatus.  It may have been related to the fact that he was possibly still
slightly under-rehabilitated, but there was no evidence of any injury that occurred from the work
incident that would account for that weakness or cause that weakness.” (RX1, p.14).

 On cross examination, Dr. Paletta indicated that he did the AMA impairment rating as an 
addendum to his report. (RX1, p.15).  He indicated that the rating was “… based on the history I 
took from Mr. Buchanan, the physical exam findings that were noted in my report and the 
imaging studies that were available to me.” (RX1, p.15).  He agreed that means it was based on 
when he saw him on 3/20/19 and doesn’t take into account Petitioner’s medical future with 
regard to his left shoulder. (RX1, pp.15-16).  He agreed that he did not have Petitioner complete 
a pain or activities of daily living questionnaire, nor did he have him complete a QuickDASH 
report. (RX1, p.16).  He stated that Petitioner did not complete any documents related to the 
rating process, noting that “[a]ll of the information with respect to the rating was gathered as part 
of the oral history that I took from Mr. Buchanan.” (RX1, p.16).  He agreed AMA guides are not 
used to diagnose or treat conditions. (RX1, pp16-17).  He likewise agreed they are not used to 
issue work restrictions and that they are only appropriate after the patient has reached MMI. 
(RX1, p.17).  He also was of the opinion that the concept of “impairment” is different from the 
concept of “disability”, and that an impairment rating under the AMA guides is not the same as a 
disability rating. (RX1, p.17).  He agreed that the guide itself simply points out that an 
impairment is one of several determinants of disability, and that it does not take into account 
pain or other subjective complaints. (RX1, p.17).  He agreed it would not pick up on a patient 
who had good days or bad days or if certain activities increase symptoms at a particular moment 
in time. (RX1, pp.17-18). 

Medical Records 

 In an Injury Report dated 2/12/18, it was recorded that Petitioner presented with a chief 
complaint of left shoulder pain, and that “[e]mployee states that he was pulling on stuck liner @ 
Refiner #2 when he felt a pop in his shoulder… Employee states that he continued working but 
when he needed to start pulling over head the pain was worse.  He lifts his arm only shoulder 
high with no pain.” (PX1).  Ice was applied and it was noted that the employee refused any OTC 
meds. (PX1). Petitioner was to return to work with no overhead work with the left arm. (PX1). 

 An MRI of the left shoulder performed on 3/15/18 was interpreted as revealing mild to 
moderate degenerative changes about the left shoulder with possible small partial thickness tears 
along the articular margin of the rotator cuff…” (PX2). 

 In a Bonutti Orthopedic Services office note dated 4/4/18, Dr. Frank Lee’s staff recorded 
that “[p]atient here for complaints of left shoulder pain.  Patient was pulling uppward [sic] on 
rubber that was stuck.  Patient states pain is not bad as long as he keeps his arm close to body but 
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has alot [sic] of pain with adduction with palm up and can get just about to shoulder level and he 
has some pain with abduction with palm down but it is not near as bad as it is with palm down.” 
(PX2).  It was noted that x-rays of the left shoulder showed type II acromion as well as moderate 
AC joint arthritis. (PX2).  It was also noted that an MRI arthrogram revealed a possible partial 
cuff tear. (PX2).  The impression was partial rotator cuff tear and possible superior labral tear not 
visible on MRI. (PX2).  Petitioner was administered an injection at that time and released to no 
overhead or outstretched work and lifting limited to 10 pounds close to the body only. (PX2). 

 On 4/26/18, Petitioner underwent surgery at the hands of Dr. Lee in the form of 
arthroscopy, left shoulder with subacromial decompression and repair of posterior superior 
labrum. (PX2).  The postoperative diagnosis was left shoulder posterior superior labral tear. 
(PX2).  It was also noted in this operative report that “[t]he subscapularis and upper rotator cuff 
appeared to be intact.” (PX2). 

 Petitioner returned to Dr. Lee post-operatively on 5/9/18, 6/6/18, 7/2/18, 8/8/18, 9/10/18, 
10/8/18 and 11/5/18. (PX2). 

 In an office noted 7/2/18, Dr. Lee recorded that the patient “[t]hinks he reinjured his left 
shoulder.  States that on 6/20/18 (8 weeks post op) he was at work training someone how to run a 
machine when the rubber broke and instinctively went to grab it before it fell.  Shoulder hasn’t 
felt the same since.  Was given Mobic, hasn’t helped much.  Some deltoid and posterior shoulder 
pain with some triceps numbness.  Has some forearm numbness on occation [sic].  Shoulder has 
gotten stiffer.  The pain he has now is different from the pain that he had prior to sugery [sic].” 
(PX2).  The impression was “Pt has significant internal rotation stiffness post op.  Catching the 
falling rubber could have resulted in capsulitis.  His current pain is different from his preop 
pain.” (PX2).  

 In an office note dated 9/10/18, Dr. Lee recorded that “[p]atient states feels pretty good. 
States pulling on things bother him some.  States he tried to do his regular job and does pretty 
good except for the pulling over his head and not sure he is ready to do that on a continuous 
basis.  Patient goes to PT at Work Fit.” (PX2).  The impression was “S/P Arthroscopy, left 
shoulder with subacromial decompression and repair of posterior superior labrum 4-26-18.  Pt 
does feel the preop pain has been relieved.  His main constraint is related to the stiffness which is 
a common residual from labral repairs.  He is progressing toward regular duty.” (PX2).  The 
patient was to progress to strengthening/work conditioning and given the following restrictions: 
limit overhead pulling, limit overhead lifting to 10 pounds, lift close to body only 20-30 pounds. 
(PX2). 

 In an office note dated 10/8/18, Dr. Lee recorded that the patient was “[c]urrently 
working with restrictions of 10 pounds overhead lift and 20-30 pound close to body lift.  Has 
some posterior shoulder tightness still.  Doesn’t have much pain.  Still doing therapy.” (PX2).  
Petitioner was to follow up “… in 4 weeks to make sure shoulder is holding up to regular duty.  
If so, then he will be at MMI.” (PX2). 

 In an office note dated 11/5/18, Dr. Lee recorded that the patient had “[n]o pain.  No 
numbness/tingling.  Work regular duty.  Doing well.  Wants MMI.” (PX2).  The impression was 
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“Pt continues to do well.  Mild tightness in certain positions… MMI.” (PX2).  Petitioner was to 
return on an as-needed-basis. (PX2). 

Conclusions of Law 

The Commission notes that since the date of accident in this case, 2/12/18, occurred 
subsequent to the effective date of the amendment on 9/1/11, an analysis pursuant to §8.1b of the 
Workers’ Compensation Act is required.  Along these lines, the Act provides that “… [n]o single 
enumerated factor shall be the sole determinant of disability.  In determining the level of 
disability, the relevance and weight of any factors used in addition to the level of impairment as 
reported by the physician must be explained in a written order.” §8.1b(b). 

With respect to factor (i), the reported level of impairment, Petitioner was examined by 
Dr. George Paletta who opined that “… the patient had an impairment rating of four percent of 
the upper extremity at the level of the shoulder based on the 6th Edition AMA guidelines.” (RX1, 
p.13).  The Commission finds that this factor is to be accorded moderate weight.

With respect to factor (ii), the occupation of the injured employee, the Commission notes 
that while no physician opined that Petitioner was unable to return to his prior occupation, 
Petitioner testified that he switched to a lesser paying job with Respondent in order to avoid the 
heavy lifting associated with his previous job and thus prolong his career.  Thus, the Commission 
assigns this factor moderate weight. 

With respect to factor (iii), the age of the employee at the time of the injury, the evidence 
shows that Petitioner was 50 years old at the time of the accident.  Mr. Buchanan testified that he 
planned on working for a long time with the Respondent and that he was concerned about the 
strain on his shoulder given the strenuous nature of his work as a millman.  As a result, he 
elected to transfer into a less demanding and lesser paying position in order to prolong his career.  
Thus, the Commission places moderate weight on this factor. 

 With respect to factor (iv), the employee’s future earning capacity, the Commission notes 
that other than Petitioner’s personal decision to take a less strenuous job with Respondent paying 
slightly less per hour, there is no medical evidence to show that the injury itself has affected his 
future earning capacity.  Indeed, Petitioner was found to have reached MMI and was released to 
regular duty work by Dr. Lee on 11/5/18. (PX2).  Thus, the Commission accords this factor 
lesser weight. 

Finally, the Commission assigns greater weight to factor (v), evidence of disability 
corroborated by the treating medical records, given that said evidence necessarily reflects the 
nature of the injury, the scope of the treatment and extent of the recovery from a medical 
perspective.  

In this regard, the evidence shows that following the injury Petitioner underwent an MRI 
of the left shoulder on 3/15/18 which was interpreted as revealing mild to moderate degenerative 
changes about the left shoulder with possible small partial thickness tears along the articular 
margin of the rotator cuff. (PX2). 
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 In a Bonutti Orthopedic Services office note dated 4/4/18, Dr. Lee noted that x-rays of 
the left shoulder showed type II acromion as well as moderate AC joint arthritis. (PX2).  It was 
also noted that an MRI arthrogram revealed a possible partial cuff tear. (PX2).  The impression 
was partial rotator cuff tear and possible superior labral tear not visible on MRI. (PX2). 
Petitioner was administered an injection at that time and released to no overhead or outstretched 
work and lifting limited to 10 pounds close to the body only. (PX2). 

 On 4/26/18, Petitioner underwent surgery at the hands of Dr. Lee in the form of 
arthroscopy, left shoulder with subacromial decompression and repair of posterior superior 
labrum. (PX2).  The postoperative diagnosis was left shoulder posterior superior labral tear. 
(PX2).  It was also noted in this operative report that “[t]he subscapularis and upper rotator cuff 
appeared to be intact.” (PX2). 

 In an office note dated 10/8/18, Dr. Lee recorded that the patient was “[c]urrently 
working with restrictions of 10 pounds overhead lift and 20-30 pound close to body lift.  Has 
some posterior shoulder tightness still.  Doesn’t have much pain.  Still doing therapy.” (PX2).  
Petitioner was to follow up “… in 4 weeks to make sure shoulder is holding up to regular duty.  
If so, then he will be at MMI.” (PX2). 

 In an office note dated 11/5/18, Dr. Lee recorded that the patient had “[n]o pain.  No 
numbness/tingling.  Work regular duty.  Doing well.  Wants MMI.” (PX2).  The impression was 
“Pt continues to do well.  Mild tightness in certain positions… MMI.” (PX2).  Petitioner was to 
return on an as-needed-basis. (PX2). 

 Currently, Petitioner noted that “I still can’t do everything I used to do.  I am an avid deer 
hunter. I can’t use my compound bow anymore.  I had to have [sic] to a crossbow to hunt, so I 
can’t do that part that I loved.” (T.14).  He also stated that he is having trouble sleeping, noting 
that he is “… a shoulder sleeper, so I sleep about two hours, flip to one shoulder, sleep about two 
hours, then flip to the other shoulder.” (T.14-15).  When asked if there was anything else he 
noticed about his shoulder, Petitioner replied: “[l]ike I said, just doing a lot of things I used to do, 
I can’t really do, but I don’t know it’s – I mean, it’s the whole body.  You know, like I said, I’m 
no younger.” (T.15). 

 Respondent’s IME, Dr. Paletta opined that “… at the time I saw him (on 3/20/19)… 
[Petitioner] did not require any work restrictions and [had] no limitations with regard to the left 
shoulder.” (RX1, pp.11-12).  He also believed Petitioner was at MMI and that “… that would 
have been a reasonable determination at the time that Dr. Lee released him from care in 
November of 2018.” (RX1, p.12). 

 Based on the above, and the record taken as a whole, the Commission modifies the 
Arbitrator’s award to find that as a result of the accident Petitioner suffered permanent partial 
disability to the extent of 10% person-as-a-whole pursuant to §8(d)2 of the Act.  The evidence 
shows that despite Petitioner’s personal decision to take a less strenuous and lesser paying 
position with Respondent, Mr. Buchanan underwent successful labral repair surgery, missed 
about a month of work, and was eventually released without restrictions to full duty work.  Thus, 
the Commission modifies the permanent partial disability award from 12% to 10% person-as-a-
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whole pursuant to §8(d)2 of the Act. 

All else otherwise affirmed and adopted. 

 IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision 
dated 1/13/20 is hereby modified, as set forth herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $671.86 per week for a period of 50 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained to his left shoulder caused permanent partial disability to the 
extent of 10% person-as-a-whole.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury; 
provided that Respondent shall hold Petitioner harmless from any claims and demands by any 
providers of the benefits for which Respondent is receiving credit under this order. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $15,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 
o: 3/9/21 /s/ Thomas J. Tyrrell 
TJT: pmo 
51 /s/ Kathryn A. Doerries 

/s/ Maria E. Portela 

            _________________________ 
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TRANSIT AUTHORITY 
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Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0193 
Number of Pages of Decision 15 
Decision Issued By 

Petitioner Attorney James Burke 
Respondent Attorney Andrew Zasuwa 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Carmelitta Logan, 

Petitioner, 

vs. NO:  19WC 018151 

Chicago Transit Authority, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, medical 
expenses, temporary total disability, penalties and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 11, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

21IWCC0193



19 WC 018151 
Page 2 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: _________________________ 
MEP/ypv /s/ Maria E. Portela 
o022321 
049 /s/ Thomas J. Tyrrell 

/s/ Kathryn A. Doerries 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 09WC008241 
Case Name HEREDIA, MARIA C v. PURI CORP D/B/

A DUNKIN DONUTS 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0194 
Number of Pages of Decision 17 
Decision Issued By 

Petitioner Attorney Michelle Porro 
Respondent Attorney AG CHICAGO WORKERS COMP, 

Alyssa Silvestri, 
Andrew Kriegel 

          DATE FILED: 4/23/2021 

Maria E. Portela, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Maria C. Heredia, 

Petitioner, 

vs. NO:  09WC 008241 

Puri Corp d/b/a Dunkin Donuts and "State Treasurer 
and Ex-Officio Custodian of the Injured Workers' 
Benefit Fund.", 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, benefit rates, medical 
expenses, notice, temporary total disability, permanent partial disability and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.   

The Illinois State Treasurer as ex-officio custodian of the Injured Workers’ Benefit Fund was 
named as a co-Respondent in this matter.  The Treasurer was represented by the Illinois Attorney 
General.  This award is hereby entered against the Fund to the extent permitted and allowed 
under §4(d) of the Act, in the event of the failure of Respondent-Employer to pay the benefits 
due and owing the Petitioner.  Respondent-Employer shall reimburse the Injured Workers' 
Benefit Fund for any compensation obligations of Respondent-Employer that are paid to the 
Petitioner from the Injured Workers' Benefit Fund. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 3, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/ Maria E. Portela 
MEP/ypv 
o022321 /s/ Thomas J. Tyrrell 
049 

/s/ Kathryn A. Doerries 
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Proceeding Type Remand 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0195 
Number of Pages of Decision 26 
Decision Issued By 

Petitioner Attorney David Martay 
Respondent Attorney Mark P Matranga 

          DATE FILED: 4/23/2021 

Thomas J. Tyrrell, Commissioner



17 WC 15961 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Causal connection  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Chris Carter, 

Petitioner, 

vs. NO:  17 WC 15961 

Speedway, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causation, medical expenses and 
prospective medical treatment, and being advised of the facts and law, reverses the Decision of 
the Arbitrator as stated below.  The Commission further remands this case to the Arbitrator for 
further proceedings for a determination of a further amount of temporary total compensation or 
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

Findings of Fact 

 Petitioner testified he was employed by Respondent on 5/16/17 and that his job title was 
“[s]ales rep customer service.” (T.8).  He indicated his job duties included “[s]weeping, 
mopping, receiving payment for customers, stocking.  That’s about it.” (T.8).  He noted that he 
had worked for Respondent for “[p]robably about three to four months” prior to the accident. 
(T.8). 

 When asked to briefly describe how he got hurt on the day in question, Petitioner stated: 
“[i]t was a spill on the floor.  To be exact, the cappuccino machine, and there was [sic] two exact 
spills, one on the floor and one on the surface of the counter.  I walked up to the counter.  I was 
cleaning the countertop first so I wouldn’t have to redo the mess.  And as I was cleaning the 
countertop, I guess the oily substance from the cappuccino got – or how do I say I slipped.  And 
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when I slipped, I felt like a buckling sensation in my right leg before I went down.  And that’s 
it.” (T.8-9).  He agreed he fell to the ground and noticed pain immediately in his right knee. 
(T.9).  He noted that he also felt pain in his lower back and head. (T.9).  He claimed that his head 
hit the ground and that he “vaguely” lost consciousness for a couple of seconds. (T.9-10).   

 He agreed that paramedics were called to the scene and he was transported to Little 
Company of Mary Hospital. (T.10).  He agreed he complained of head and right knee pain at the 
emergency room and that x-rays were taken of the right knee and a CT scan of the brain. (T.10). 

 In Little Company of Mary Hospital Emergency Department records dated 5/16/17 it was 
noted that the patient presented to the ER “… after falling at work.  States his right knee locked 
up causing him to fall backwards hitting the back of his head when he fell.  Patient said he does 
not remember the incident clearly and cannot tell me if he lost consciousness or not.  States the 
fall was witnessed by his supervisor but does not remember of [sic] his supervisors stated that he 
lost consciousness or not.  States ever since she’s [sic] had mild headache and sensitivity to light. 
Denies any double or blurry vision.  Denies any nausea or vomiting.  Did try standing again 
while here in the ER however knee started buckling again.  States pain is on the lateral aspect of 
the right knee.  Denies any previous injuries.  Patient arrived via EMS.  No other associated signs 
symptoms or modifiers.” (PX5).  A CT scan of the brain was negative for any evidence of 
intercranial hemorrhage but did note an indeterminate lesion of the occipital bone on the right 
side most likely representing hemangioma. (PX5).  X-rays of the right knee were negative for 
fractures. (PX5).  Petitioner was given a primary diagnosis of right knee pain and a secondary 
diagnosis of abnormal CT of the brain and told to follow up with his PCP in 2-3 days. (PX5). 

 Petitioner agreed that he then sought care with Dr. David Schafer on 5/24/17. (T.11).  At 
that visit he noted he complained of head pain, right knee pain and right foot pain. (T.11). 

 In an office note dated 5/24/17, Dr. Schafer recorded that Petitioner presented with 
multiple complaints with an acute onset date of 5/15/17 after a work injury while working as a 
gas station clerk. (PX2).  He noted the patient was “… attempting to mop up spilled coffee 
product by a customer. While cleaning, he slipped and fell. He is unsure of his exact mechanisms 
of injury as [he] struck the back of his head and lost consciousness.” (PX2).  He noted he was 
taken to Little Company of Mary Hospital where x-rays of his knee and a CT scan of his head 
were obtained. (PX2).  Petitioner complained of cervical, lumbar and right knee pain. (PX2). 

 Petitioner noted that he was prescribed physical therapy and MRIs of the lumbar spine 
and right knee. (T.11).  These MRIs were performed on 6/2/17 at Advantage MRI. (T.12). 

 An MRI of the lumbar spine performed on 6/2/17 was interpreted as revealing 1) early 
disc desiccation at L4-5 and L5-S1; 2) grade I retrolisthesis of L5 over S1; 3) Mobic type II 
endplate degenerative changes at L4-5; 4) 2 mm diffuse disc protrusion at L4-5 with effacement 
of the thecal sac, disc material and facet hypertrophy causing bilateral neuroforaminal narrowing 
that effaces the left and right L4 exiting nerve roots, more so on the left side than right; 5) 3 mm 
diffuse disc protrusion with effacement of the thecal sac at L5-S1, disc material and facet 
hypertrophy causing bilateral neuroforaminal narrowing that effaces the left and right L5 exiting 
nerve roots. (PX2). 
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 An MRI of the right knee performed on 6/2/17 was interpreted as revealing: 1) 
degeneration and probable tear involving the posterior horn of the medial meniscus; 2) no acute 
ligament or tendon tear, incomplete visualization of the ACL along the femoral attachment 
which could be technical in nature or due to partial insufficiency, correlate clinically; 3) small 
joint effusion and infrapatellar soft tissue edema; 4) no evidence for fracture or significant bone 
marrow edema. (PX2).  

 Petitioner agreed that he returned to Dr. Schafer on 6/21/17 and was prescribed physical 
therapy for both his low back and right knee, which began on 7/13/17. (T.12).  He returned to Dr. 
Schafer on 7/19/17 at which time he was prescribed an epidural steroid injection for his lumbar 
spine and surgery for his right knee. (T.12-13).  He returned to Dr. Schafer on 8/9/17 and 9/6/17 
at which time the latter was still prescribing right knee surgery. (T.13).  He returned to Dr. 
Schafer on 10/4/17 at which time he reiterated his recommendation for right knee surgery and 
referred him to a pain management specialist for an evaluation relative to his lumbar spine. 
(T.13).  Dr. Schafer also continued to recommend PT for the knee and back at that time. (T.13).  

 In an office note dated 10/18/17, Dr. Intesar Hussain recorded that the patient had been 
referred to him by Dr. Schafer following a work injury on 5/15/17 [sic]. (PX6).  Dr. Hussain’s 
assessment was 1) radiculopathy, lumbar region; 2) spinal stenosis, lumbar region; and 3) other 
intervertebral disc displacement, lumbar region. (PX6).  Dr. Hussain noted that “[t]he patient 
continues to have significant and persistent lower back pain with radiation to the bilateral 
buttocks as well as [r]ight knee pain.  At this juncture I recommend the patient undergo lumbar 
epidural steroid injection which will be done via transforaminal approach at the Right and Left 
L5/S1 under fluoroscopic guidance in the hopes of further relieving his symptoms… He will 
follow-up with Dr. Schafer to further treat his right knee.” (PX6).   

 Petitioner noted that he saw Dr. Schafer again in follow up from November 2017 through 
May of 2018 at which time he continued to treat his low back and right knee. (T.13-14).  He saw 
Dr. Schafer again on 10/3/18 and two more times in 2018 – on 11/7/18 and 12/12/18. (T.14).  He 
agreed that at the December visit he related that the pain in his right knee was worsening and that 
Dr. Schafer prescribed Trazodone and Norco. (T.14-15).  He saw Dr. Schafer again on 1/9/19 at 
which time his prescriptions were refilled. (T.15).  He last saw Dr. Schafer on 4/10/19 at which 
time he related he was having difficulty sleeping due to pain in his right knee. (T.15).  He also 
related that his range of motion in the right knee was getting worse. (T.15).  He noted that he is 
scheduled to see Dr. Schafer again in six weeks. (T.15).  He indicated that he is still taking the 
pain medications every day. (T.16). 

 Petitioner indicated that he presently works at the Circle K gas station. (T.16).  When 
asked what he does at Circle K, he replied: “[h]onestly, just sit down and collect money because 
I am not able to move.” (T.16).  He agreed that he is working as a cashier. (T.16).  He denied 
doing any of the stocking or cleaning that he was doing at Speedway. (T.16).  He indicated that 
he still has pain in his right knee as he sits here today, describing it as a “[t]ingling, stinging, 
burning, aching pain.” (T.16-17).  He stated that he was able to walk “[w]ith a limp.” (T.17).  He 
noted that the pain in his leg is on the “[i]nside, left side of my knee cap.” (T.17).  He agreed that 
Dr. Schafer is still prescribing surgery and that he would undergo said surgery if the Commission 
were to find in his favor. (T.17-18).  He agreed the workers’ comp insurance carrier originally 
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paid some of his bills, and that to his knowledge there are still unpaid bills owed to Dr. Schafer, 
Little Company of Mary Hospital, Pain Center of Illinois, Premium Health Care Solutions 
(MRIs), Grand Avenue Surgical Center and Total Rehab. (T.18).  He indicated that he has group 
health insurance but that he has not submitted any of the bills related to his work injury to his 
insurance. (T.18-19).  He denied any pain or complaints or medical care for his right knee prior 
to the alleged work accident. (T.19).  He indicated that he has not been pain-free since the work 
accident with respect to his right knee. (T.19-20). 

 On cross examination, Petitioner indicated that his next appointment is six weeks from 
the last appointment on 4/10/19, or which would take us to around 5/22/19. (T.20-21).  He noted 
that the Circle K he works at is in Orland Hills at 171st and 94th Avenue. (T.22).  He stated that 
he still lives at the same location he did at the time he worked for Speedway – namely, 10038 
South Oglesby in Chicago. (T.22).  He noted that his girlfriend drives him to work at Circle K 
and that he works solely as a cashier four days a week. (T.23).  He denied stocking the shelves, 
sweeping or mopping the floors. (T.23). 

 He indicated that he has not been getting bills in the last few months from Little 
Company of Mary or any of the doctors or locations where he received medical treatment. (T.23-
24).  He did recently get a bill from Dr. Schafer and Grand Avenue Surgical Center. (T.24).  He 
claimed it was not for the EPI in his back. (T.24).  He sees Dr. Schafer at his office at 17 West 
Grand in downtown Chicago. (T.25). 

 Board-certified orthopedic surgeon Dr. David Schafer testified by way of evidence 
deposition on 11/30/18. (PX1).  He noted that he first saw Petitioner on 5/24/17 at which time he 
recorded the following history: “[t]he patient was working at a gas station.  He was a clerk there. 
There was some spilled coffee on the floor, and he was going to clean it up. He slipped and fell. 
He can’t really remember the exact details of the accident.  He fell and hit his head and lost 
consciousness.” (PX1, p.9).  At the time of his visit Petitioner complained of neck, low back and 
right knee pain. (PX1, p.10).  With respect to the neck, Dr. Schafer found pain in the paraspinals 
upon examination, mild to moderate lost motions and a negative Spurling sign. (PX1, p.10).  
With respect to the lumbar spine he noted tenderness to palpation, moderate to severe loss of 
motion with reproduced discomfort, mild weakness to the right great toe and ankle dorsiflexion, 
which he noted was a sign of nerve root problems and secondary weakness, and positive straight-
leg raise, which he noted was indicative of  lumbar radiculopathy or a pinched nerve in the low 
back. (PX1, pp.10-11).  With respect to the right knee, he noted tenderness to palpation, severe 
over the medial joint line, which is a sign of a meniscal tear, lost knee flexion, with flexion only 
to 95 degree, although he could passively get him to 100 degrees, no instability, but with 
guarding secondary to pain, a positive McMurray and some lost strength from pain. (PX1, pp.11-
12).  Dr. Schafer ordered an MRI of the knee to look for a meniscal tear and started Petitioner on 
a course of therapy for his conditions. (PX1, p.12). 

 Dr. Schafer noted that Petitioner returned on 6/21 at which time he personally reviewed 
the MRI films. (PX1, p.12).  He indicated he agreed with the radiologist in this case and that 
“[t]here is a small tear of the posterior horn of the meniscus, extending to the inferior articular 
surface.  His ligaments were intact.  There was no evidence of degenerative changes.” (PX1, 
p.13).  He agreed that these MRI findings were consistent with Petitioner’s pain complaints and
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physical examination. (PX1, p.13). When asked his treatment plan at that time, Dr. Schafer 
stated: “[t]he knee tear was small, so I wanted to try an initial course of conservative care before 
rushing off into surgery.  So I felt it was appropriate for him to continue with his physical 
therapy and return after that to see how he was doing.” (PX1, p.14). 

 Dr. Schafer noted that at the time of this visit he also reviewed the lumbar MRI which 
revealed “… a disc protrusion at L5-S1, with bilateral neuroforaminal stenosis, hitting the right 
L5 nerve root.” (PX1, p.14).  He agreed that these findings were consistent with his physical 
examination of Petitioner. (PX1, p.14).  He recommended continuing therapy with respect to the 
low back, noting that “[i]f he didn’t get better, I was going to refer him to a spine specialist, as I 
primarily operate on extremities.  Well, I shouldn’t say primarily.  Only.” (PX1, p.15). 

 Dr. Schafer next saw Petitioner on 7/19/17 at which time he noted he only evaluated the 
knee for some reason. (PX1, p.15). He stated that Petitioner had undergone three therapy 
sessions by that point, but that his flexion was getting worse. (PX1, pp.15-16).  As a result, Dr. 
Schafer decided it was medically indicated to proceed with right knee arthroscopy and partial 
meniscectomy. (PX1, pp.16-17). 

 Dr. Schafer next saw Petitioner on 8/9/17 at which time he noted that the patient’s “… 
knee gave out while he was performing his low back stretches and [he] was having increased 
pain at that time.  It was sharp, still in the medial aspect.  And because of the worsening pain, I 
continued to recommend surgery.” (PX1, p.18).  With respect to his work status at that time, Dr. 
Schafer testified “[h]e had been off of work and released, given work notes throughout that he 
was not – unable to work.  At some point when I was no longer treating his back, I put him at 
sedentary work and said for the physician treating his back to give any further restrictions.” 
(PX1, pp.18-19). 

 Dr. Schafer next saw Petitioner on 9/6/17 at which time he did not note any significant 
changes with respect to his recommendation for surgery. (PX1, p.19).  He agreed that he was 
prescribing Norco and Restoril at that time – the former for pain and the latter to help Petitioner 
sleep at night. (PX1, p.19). 

 Dr. Schafer next saw Petitioner on 10/4/17 at which time he noted the insurance company 
had scheduled an IME for Mr. Carter. (PX1, pp.19-20).  He agreed that he was still of the 
opinion at that time that Petitioner required right knee surgery. (PX1, p.20).  When asked what 
he foresaw as an issue or problem in delaying the surgery, Dr. Schafer replied: “… the patient’s 
knee motion was progressively getting worse through his examination… So something was 
blocked and locked in his knee, which I felt was a meniscus.  And the longer he’s had with the 
stiff knee, the weaker it gets and the harder it is to get the motion back and recover.  So delay in 
treatment would, you know, only worsen his overall outcome.” (PX1, pp.20-21). 

 Dr. Schafer stated that he saw Petitioner next on 11/1/17 at which point some 
improvement in back pain was noted; however, he stated that Petitioner continued to have the 
same issues with respect to the knee. (PX1, p.21).  He indicated he felt Petitioner most likely had 
a locked bucket handle tear, noting that “[i]t’s a known thing that can happen, and the meniscus 
can kind of where it’s torn can flip, like, over on top of itself, and it looks kind of like a bucket 
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handle when you draw out how the meniscus is torn.” (PX1, pp.21-22). 
 
  Dr. Schafer next saw Petitioner on 11/29/17 at which time Petitioner reported increased 
back pain which Dr. Schafer related to “[h]is altered gait probably because he was barely having 
any motion.” (PX1, p.22).  He agreed that Petitioner was also still suffering from the same knee 
pain, and that his recommendation remained to proceed with knee arthroscopy. (PX1, p.22). 
 
  Dr. Schafer saw Petitioner again on 12/20/17 and 1/17/18 at which time nothing had 
changed. (PX1, p.23).  He noted that on 2/14/18 Petitioner presented with an IME report by Dr. 
Bush-Joseph, which he reviewed with the patient. (PX1, pp.23-24). He indicated that he 
disagreed with Dr. Bush-Joseph’s opinion that Petitioner was not a surgical candidate. (PX1, 
p.24).  He noted that the IME basically said there was no mechanism of injury but that “[t]he 
patient couldn’t recall any mechanism of injury.  That doesn’t mean there was no mechanism of 
injury.  He fell down and hit his head and was knocked unconscious, so he couldn’t recall the 
details.   He also stated that the patient was showing hysterical signs.  So hysterical means pain 
out of proportion with kind of the examination.  I mean, I had seen this guy for months, and I 
never saw any signs of symptom magnification.  His pain complaints were always consistent.  
There was nothing that I ever saw that made me guess the validity of his concerns over, like I 
said, months of care.” (PX1, pp.24-25).  Dr. Schafer also noted that “[i]t’s an orthopedic standard 
of care to proceed with surgery, at least a diagnostic arthroscopy… Even if [the MRI] said it was 
no tear, it’s still a standard of care after over four months of conservative care to undergo knee 
arthroscopy for a condition like this.” (PX1, pp.25-26). 
 
  Dr. Schafer testified that assuming he performs a diagnostic arthroscopy he would expect 
to see a possible displaced meniscal tear, which he felt was most likely, as well a significant scar 
buildup or synovitis or possible plica. (PX1, p.26).   
 
  Dr. Schafer next saw Petitioner on 4/25/18 at which time Mr. Carter presented with no 
significant changes with respect to physical findings. (PX1, pp.26-27).  His opinion remained 
that Petitioner was a surgical candidate. (PX1, p.27).  The same applied to his visit on 5/23/18. 
(PX1, p.27).  He agreed that he also noted Petitioner would be at MMI if he didn’t undergo 
surgery. (PX1, p.27).  He indicated that Petitioner “… was now a year out from his original 
injury.  We had failed to see any improvement of his motion.  I felt he would have permanent 
motion loss and disability without any further surgery.  So if he wasn’t going to undergo surgery, 
he would be essentially significantly disabled from the condition.” (PX1, pp.27-28). 
 
  Dr. Schafer next saw Petitioner on 10/3/18. (PX1, p.28).  He agreed it was fair to say that 
Petitioner wanted to have the surgery done. (PX1, p.28). 
 
  Dr. Schafer last saw Petitioner on 11/7/18 at which time he noted no significant changes 
and that Petitioner was still a surgical candidate in his opinion. (PX1, p.28).  That surgery has not 
been scheduled. (PX1, p.29). He also noted that he has not been provided with a copy of a 
second report by Dr. Bush-Joseph dated 1/29/17. (PX1, p.29).  Dr. Schafer disagreed with Dr. 
Bush-Joseph if that report claimed the findings on MRI were chronic in nature, noting that the 
patient was a 28-year old male and “[t]here is no other degenerative changes within the knee.  No 
other signs of cartilage loss damage.  It’s, you know, not a chronic condition from childbirth.  I 
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mean, people don’t have these type[s] of degenerative changes in the meniscus.  And it’s – and 
that wasn’t my interpretation when I looked at it as well.” (PX1, pp.29-30). 
 
  Dr. Schaffer testified that it was still his opinion that Petitioner requires right knee 
surgery as a result of the work injury when he slipped and fell at Speedway. (PX1, p.30).  It was 
also his opinion that the medical care he has provided to date, including prescriptions for 
physical therapy and medication and the recommendation for surgery, were reasonable and 
necessary to try to relieve his symptomatic right knee complaints as well as his low back and 
cervical spine complaints. (PX1, p.30).  
 
  On cross examination, Dr. Schafer noted that the patient denied any prior injuries or 
problems to his right knee. (PX1, p.31).  He agreed that he felt Petitioner’s knee condition was 
not chronic given his age and history, noting that it was “… also based off the other radiographic 
findings of no other signs of degenerative changes through the knee.” (PX1, p.31).  He agreed 
that the radiologist’s impression was degeneration and probable tear of the posterior horn. (PX1, 
pp.31-32).  However, he indicated that “[i]n a 28-year old with no other prior history, with no 
other signs of degenerative changes throughout the knee, I think more likely it’s acute and not 
chronic.  There is [sic] no other signs that this was a chronic condition.” (PX1, p.32).  He also 
felt that the tear extended all the way through the inferior articular part and that “… right now 
it’s to the superior part because once it gets all the way through, then that meniscus is likely 
displaced.” (PX1, p.33).  He agreed that his interpretation is that Petitioner’s condition has 
worsened since the MRI and that the meniscus injury has developed into something more 
substantial. (PX1, p.33).  He indicated that the patient was stable from about 5/24 to 8/9/17 and 
that he was in therapy and the knee became locked, and it has never become unlocked. (PX1, 
p.35).  He noted that the last time he saw Petitioner his flexion was 45 degrees. (PX1, p.36).  He 
stated at as a result Petitioner “… walks very stiff-legged with it slightly flexed.” (PX1, p.38). 
 
  Dr. Schafer agreed that he disagreed with the IME report’s claim that Petitioner was 
exaggerating his symptoms or presenting hysterically. (PX1, p.40). He noted that he had 
Petitioner off work while he was treating all of his conditions going back to May of 2017. (PX1, 
pp.40-41).  His guess was that Petitioner underwent physical therapy for his back for maybe four 
months. (PX1, p.41). He agreed that at that time he referred Petitioner to a spine specialist, 
although he did not know if Mr. Carter ever went. (PX1, p.41).  He indicated that he documented 
lumbar exams up until September [presumably of 2017]. (PX1, p.42).  However, he then said he 
may be confused as to the date. (PX1, pp.42-43).  He indicated he never said Petitioner was no 
longer in need of low back treatment, only that he was released from his care to see a specialist. 
(PX1, p.43).  He noted at that point he was just treating the knee. (PX1, pp.43-44).  He also 
indicated that “I am not here to give an opinion on his current condition on his lumbar spine.” 
(PX1, p.44).  However, it was his impression that Petitioner’s back condition had improved, even 
though he is still having it. (PX1, pp.45-46).  He noted that he currently has Petitioner off of 
work for the knee. (PX1, p.46).  He said he was going off the patient’s history that he was off 
work for the back, noting that “I don’t have anything in my chart of his back since he was 
referred out.” (PX1, p.47). 
 
  Dr. Charles Bush-Joseph testified by way of evidence deposition on 12/11/18. (RX1).  He 
agreed that he is a specialist in orthopedic surgery and is currently a Professor of Orthopedic 
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Surgery at Rush University Medical Center as well as team physician for the Chicago White Sox. 
(RX1, pp.5-6).  He noted that approximately 60% of the patients he sees and the surgeries he 
performs deal with knee injuries. (RX1, p.6).  He agreed he examined Petitioner on 10/6/17 and 
that as a result he generated two reports – one dated 10/6/17 and an addendum dated 12/29/17. 
(RX1, pp.6-7).  He recorded that Petitioner was a 28-year old right hand dominant male with no 
history of injury, treatment or trauma to the right knee prior to a slip and fall on 5/15/17. (RX1, 
p.7).  He noted that Petitioner “… was a three-month employee of a Speedway Service Center …
[who] was cleaning one of the café machines when he slipped, falling backwards injuring his low
back, his head.  And he claimed that he injured his right knee.  But I note in my records I
couldn’t reconcile the mechanism of – you know, specifically how he fell; whether he twisted the
knee or a direct blow to the knee.  The patient couldn’t relate that to me… I remember him
saying, yeah, I slipped.  I was on wet surface, or I can’t remember what, and he fell backwards…
[l]anding on his back and striking his head.” (RX1, pp.7-8).

 Dr. Bush-Joseph also noted that Petitioner “… walked with an inconsistent antalgic gait, 
which means that it wasn’t a reproducible pattern… I hate to say it, in the report I used a 
hysterical gait. I mean that he had gyration movements that were not typical of a specific injury 
pattern.” (RX1, p.9).  He indicated that “hysterical gait” was “a Bush-Joseph term… That was 
Dr. Bush-Joseph’s opinion of my interpretation of the physical exam findings at the time.” (RX1, 
pp.9-10).  He noted Petitioner was unwilling to flex his knee beyond 45 degrees in a sitting 
position, but that “… when I asked him to sit in the chair, he easily sat down with his knee flexed 
to 90 degrees”, which he felt was inconsistent. (RX1, p.10).  He also felt the exam of the knee 
itself was benign, with no effusion or fluid on the knee, stable ligament testing and no specific 
joint line tenderness, noting that “[h]e was just tender everywhere.” (RX1, pp.10-11).  He also 
felt Petitioner was moving his knee in a much more comfortable fashion when he was examining 
his back. (RX1, p.11).  In addition, he noted that Petitioner wouldn’t lay down on the exam table 
because he said he was in too much pain and spasm. (RX1, p.11). 

 Dr. Bush-Joseph indicated that the MRI report dated 6/2/17 noted a possible degeneration 
and probable tear of the medial meniscus and a small questionable effusion. (RX1, p.12).  He 
later reviewed the films and noted that they “… did show intermeniscal signal changes in the 
posterior horn of the medial meniscus which are chronic in nature.  There is no evidence of a 
joint effusion.” (RX1, p.13).  He stated that he did not think there was an effusion or findings 
consistent with an acute injury. (RX1, p.13).  He noted that “… the meniscus was clearly not 
normal.  But the age of the condition is undetermined based on the findings on the MRI scan. 
There was nothing suggestive of an acute tear at that time based on presence of large amounts of 
fluid in the region or other soft tissue damage.” (RX1, p.13).  He indicated that he would have 
expected more acute findings, given that the MRI was done about two weeks after the accident. 
(RX1, pp.13-14). 

 Dr. Bush-Joseph’s diagnosis was “… right knee pain of unclear etiology… His 
mechanism of injury of falling backward striking his lumbar spine and striking his head such that 
he had an emergency CT scan of the brain is not typical of a patient suffering a rotational 
twisting injury to the knee that – and subsequently producing an acute traumatic event.” (RX1, 
pp.14-15).   He also noted that “I saw no specific findings of objective injury to his knee that 
warranted a work restriction.” (RX1, p.15). 
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 With respect to his review of the MRI films themselves, he noted that “… the MRI 
findings are consistent with the radiology report.  The patient’s physical findings were hysterical 
in nature… Certainly, the MRI findings are more likely than not chronic.  I do not see specific 
findings of the lumbar spine.” (RX1, p.15). 

 When asked his opinion regarding Dr. Schafer’s belief that Petitioner’s knee condition 
has perhaps evolved to the point where he is in need for surgery, Dr. Bush-Joseph indicated that 
“I honestly can’t comment on the condition of the patient after October 6, 2017.” (RX1, p.16).  
He agreed that a bucket handle tear could produce a locking event, and that it was possible that 
such an event occasioned by a fall could be attributable to a bucket handle tear. (RX1, p.16). 

 On cross examination, Dr. Bush-Joseph indicated he does anywhere from one to three 
IMEs a week and that 90 percent are for Respondents. (RX1, p.17).  He agreed the MRI he 
looked at shows a small tear of the posterior horn of the medial meniscus and that the ACL is 
intact. (RX1, p.18).  He noted that the tear appeared to be chronic in nature based on the 
objective findings at the time. (RX1, p.18).  He noted that Petitioner clearly denied prior 
treatment or injury to the shoulder, back, knee, hip or head. (RX1, p.18).  He agreed that based 
on the records provided by the insurance company, there was no prior treatment for the knee. 
(RX1, p.18).  He agreed that Petitioner claimed the injury occurred when he was mopping the 
gas station floor and slipped and fell backwards. (RX1, p.19).  However, when asked about the 
emergency room report noting that his right knee locked up causing him to fall backwards, Dr. 
Bush-Joseph stated that Petitioner “… was not as specific to me about the condition… [about] 
where [the right knee] was positioned or such.  As I recall, he told me I slipped on the wet floor 
and went backwards.  So that element did not come out during the course of the examination.” 
(RX1, p.19).  When asked to assume that the emergency room history was correct, and the right 
knee locked up when he fell back, Dr. Bush-Joseph agreed it was possible that something like 
that could cause a meniscal tear. (RX1, p.19).  He also agreed that it was possible that it could 
aggravate a preexisting chronic meniscal tear. (RX1, pp.19-20). 

 Dr. Bush-Joseph noted that he felt it significant that Dr. Schafer appeared unsure of the 
etiology “[b]ecause I would generally say that 99 percent of surgeons say they see a meniscus 
tear after a traumatic injury, they’re going to want to operate right away.  So I felt that was 
significant by Dr. Schafer’s perspective that he, quote, did not see the need nor desire to operate 
right away on this condition.” (RX1, p.20).  He agreed that Dr. Schafer initially put off surgery 
for a course of conservative care. (RX1, p.21).  He also agreed that pain along the medial joint 
line of the knee was consistent with somebody that has a meniscal tear. (RX1, p.21).  He 
conceded that some meniscal tears, if left untreated, could enlarge with further time or injury 
leading to a greater necessity of care, and that it was possible that an untreated meniscal tear can 
create mobility issues. (RX1, p.21).  He agreed that a bucket handle tear cannot be fixed without 
surgery. (RX1, pp.21-22).  He did not have a specific memory of, and thus could not comment 
on, whether the records referenced that Petitioner was exaggerating or amplifying his 
symptomatic pain complaints with respect to his knee. (RX1, p.22). 

 When asked whether he would expect Dr. Schafer to find a bucket handle tear at surgery, 
Dr. Bush-Joseph noted “… I’m not going to question Dr. Schafer’s judgment to say that based on 
the evolution of the patient’s symptoms with time, that he believes surgery is indicated… [I]s 
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there pathology of the medial meniscus on the MRI?  Yes.” (RX1, pp.22-23).  However, he 
stated that given that the MRI occurred within two weeks of the injury with little or no findings, 
and the findings were deemed to be chronic or degenerative by even the radiologist, that “… 
leads me to believe that more likely than not there may have been a preexisting condition there.” 
(RX1, p.23).  He noted that if Dr. Schafer finds a bucket handle tear it “… may have been there 
prior to the work-related event, or it may have been aggravated or worsened after the work-
related event.  All I can say is at the time of my examination, you know, that the patient had 
nonspecific findings.  He had no objective swelling.  He had – unfortunately, I mentioned before, 
hysterical examination findings that led me to believe that I could not corroborate his condition 
from a specific work-related event, especially with his description of the mechanism of injury.  A 
fall backwards, yes, can produce lumbar pain and head contusion.  But to tear a bucket handle 
meniscus, usually it’s a major pivoting event.  Patients don’t land on their back.  They don’t fall 
backwards and strike their head and neck.  They fall forwards.  They generally twist on their 
knee, and they go down in the front, and they end up with contusion.  They end up with large 
amounts of swelling, which I – you know, which at the time of my exam, I just didn’t note.” 
(RX1, pp.23-24). 

 He agreed that according to the ER history his right knee locked up when he fell back, 
noting that the ER report references an injury to the right knee. (RX1, p.24).  He also once again 
agreed that it was possible that the locking of the right knee could cause a tear or at least 
aggravate an underlying tear. (RX1, p.24). 

 On re-direct, Dr. Bush-Joseph agreed that it was possible the knee locking could have 
caused the fall. (RX1, p.25). 

 In an IME report dated 12/12/17, and following his record review, Dr. Frank Phillips 
stated that following his review of the records he was of the opinion that “… Mr. Carter likely 
sustained a lumbar sprain/strain. He has axial low back pain without any radicular neurologic 
symptoms. This is further complicated by the knee injury for which he apparently requires 
surgery.  With regard to his spine, I would recommend he complete another month of therapy.  
Once he completes an 8-week course of therapy, I believe he likely will have reached MMI.  He 
does not have radicular complaints.  I do not believe he requires any injection therapies.  Once he 
completes the conservative course, I would anticipate him resuming regular duty.  In the interim 
from a lumbar point of view, Mr. Carter could work with a 20-pound lifting restriction.  
Obviously, I would defer to his knee specialist with regard to knee-related restrictions.” (RX2).  
He concluded that the “[p]rognosis for return to full unrestricted work as it relates to the lumbar 
spine is excellent.” (RX2).     

Conclusions of Law 

 It is well-settled that the Commission may infer causation from a sequence of lack of 
symptoms prior to an industrial accident, with symptom manifestation immediately following the 
accident. Steak ‘N Shake v. Illinois Workers’ Compensation Commission, 2016 IL App (3d) 
150500WC (3rd Dist. filed 11/17/16); citing Sisbro, Inc. v. Industrial Commission, 207 Ill.2d 
193, 207-208 (2003); United Coal Mining Co. v. Industrial Commission, 318 Ill.App.3d 170, 175 
(2000).  
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 It has long been recognized that, in preexisting condition cases, recovery will depend on 
the employee's ability to show that a work-related accidental injury aggravated or accelerated the 
preexisting disease such that the employee's current condition of ill-being can be said to have 
been causally-connected to the work-related injury and not simply the result of a normal 
degenerative process of the preexisting condition. Sisbro, Inc., 207 Ill.2d 193, 204-206, 797 
N.E.2d 665, 278 Ill.Dec. 70 (2003); citing Caterpillar Tractor Co. v. Industrial Commission, 92 
Ill. 2d 30, 36-37, 65 Ill. Dec. 6, 440 N.E.2d 861 (1982); Caradco Window & Door v. Industrial 
Comm’n, 86 Ill. 2d 92, 99, 56 Ill. Dec. 1, 427 N.E.2d 81 (1981); Azzarelli Construction Co. v. 
Industrial Comm’n, 84 Ill. 2d 262, 266, 49 Ill. Dec. 702, 418 N.E.2d 722 (1981); Fitrro v. 
Industrial Comm'n, 377 Ill. 532, 537, 37 N.E.2d 161 (1941). 

 Based on the above, and the record taken as a whole, the Commission reverses the 
Arbitrator and finds that Petitioner’s current condition of ill-being with respect to his right knee 
is causally related to the accident on 5/16/17.  In support of this finding the Commission relies on 
the opinion of board-certified orthopedic surgeon Dr. Schafer who indicated that when he first 
examined Petitioner on 5/24/17 he complained of neck, low back and right knee pain, and that 
the right knee MRI performed on 6/2/17 revealed a small tear of the posterior horn of the 
meniscus extending to the articular surface, which he noted was consistent with Mr. Carter’s pain 
complaints and physical examination.  Unlike the Arbitrator, the Commission is not persuaded 
by the opinion of Respondent’s §12 examining physician, Dr. Bush-Joseph, to the effect that 
Petitioner’s right knee symptoms were chronic in nature and not caused by the accident.  Dr. 
Schaffer disagreed with this assessment, and disputed Dr. Bush-Joseph’s claim that Petitioner 
exhibited signs of symptom magnification, or what he called “hysterical gait”, noting that in a 
28-year old individual with no prior history of knee problems or other signs of degenerative
changes throughout the knee, the injury was more likely acute.  The Commission finds Dr.
Schaffer’s opinion along these lines to be more reasonable under the circumstances, particularly
given Petitioner’s ongoing complaints and current need for surgery.  Furthermore, even Dr.
Bush-Joseph agreed that the history noted in the emergency room record -- namely, that the right
knee locked up when Petitioner fell backwards – could possibly cause a meniscal tear, and that it
was possible such a mechanism of injury could aggravate a preexisting chronic meniscal tear.
(RX1, pp.19-20).  He also agreed that it was possible that the locking of the right knee could
cause a tear or at least aggravate an underlying tear. (RX1, p.24). Thus, the Commission finds
that at the very least Petitioner suffered an aggravation of a pre-existing condition relative to his
right knee, and that his current condition of ill-being with respect to said injury is causally
related to the accident on 5/16/17.

 With respect to the lumbar spine, the record shows that at the time of his initial 
examination on 5/24/17, Dr. Schafer noted tenderness to palpation, moderate to severe loss of 
motion with reproduced discomfort, mild weakness to the right great toe and ankle dorsiflexion, 
which he noted was a sign of nerve root problems and secondary weakness, and positive straight-
leg raise, which he noted was indicative of lumbar radiculopathy or a pinched nerve in the low 
back. (PX1, pp.10-11). An MRI of the lumbar spine performed on 6/2/17 was interpreted as 
revealing 1) early disc desiccation at L4-5 and L5-S1; 2) grade I retrolisthesis of L5 over S1; 3) 
Mobic type II endplate degenerative changes at L4-5; 4) 2 mm diffuse disc protrusion at L4-5 
with effacement of the thecal sac, disc material and facet hypertrophy causing bilateral 
neuroforaminal narrowing that effaces the left and right L4 exiting nerve roots, more so on the 
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left side than right; 5) 3 mm diffuse disc protrusion with effacement of the thecal sac at L5-S1, 
disc material and facet hypertrophy causing bilateral neuroforaminal narrowing that effaces the 
left and right L5 exiting nerve roots. (PX2).  

 On 10/4/17, Dr. Schafer referred Petitioner to a pain management specialist for an 
evaluation concerning his lumbar spine. Petitioner thereupon visited Dr. Hussain on 10/18/17 at 
which time he was given a diagnosis of 1) radiculopathy, lumbar region; 2) spinal stenosis, 
lumbar region; and 3) other intervertebral disc displacement, lumbar region.  Dr. Hussain noted 
that Petitioner continues to have significant and persistent lower back pain with radiation to the 
bilateral buttocks and recommended a lumbar epidural steroid injection. (PX6). 

 In a report dated 12/12/17, §12 record reviewer Dr. Phillips noted a diagnosis of lumbar 
sprain/strain and recommended that Petitioner complete an 8-week course of therapy, at which 
point he will have reached MMI.  Dr. Phillips also noted that Petitioner did not have radicular 
complaints and that he did not believe he required any injection therapy.  Dr. Phillip anticipated 
that Petitioner would be able to resume regular duty with respect to his lumbar spine once he 
completed conservative care, and in the interim could work with a 20-pound lifting restriction. 
However, he noted that he would defer to Petitioner’s knee specialist with regard to any knee-
related restrictions. 

 For his part, Dr. Schafer did not offer an opinion as to Petitioner’s low back condition, 
although he did note that he believed Mr. Carter’s condition had improved in this regard, even 
though he still had symptoms.  The Commission notes that there is no evidence that Petitioner 
has sought treatment for his lumbar spine since his visit to Dr. Hussain.  Petitioner likewise did 
not testify to any ongoing lower back complaints at the time of trial.  As a result, the 
Commission finds Petitioner reached maximum medical improvement with respect to his lumbar 
spine as of 2/5/18, or approximately eight (8) weeks subsequent to the date of Dr. Phillips’ 
report, and that a causal relationship existed between the accident and Petitioner’s lumbar spine 
condition through that date.  

 Furthermore, in light of the above holding as to causation, the Commission finds that 
Petitioner is entitled to reasonable and necessary medical expenses through the date of arbitration 
(1/15/20) for the treatment of his right knee injury and through 2/5/18 with respect to the lumbar 
spine injury, pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act.  The 
Commission also finds that Respondent is entitled to a credit for any amounts paid on account of 
the injury under §8(j) of the Act. 

 Finally, in light of the above holding as to causation, the Commission finds that Petitioner 
is entitled to prospective care and treatment recommended by Dr. Schafer, including a right knee 
arthroscopy and partial meniscectomy, pursuant to §8(a) and §8.2 of the Act.  Along these lines, 
Dr. Schafer testified that “[i]t’s an orthopedic standard of care to proceed with surgery, at least a 
diagnostic arthroscopy… Even if [the MRI] said it was no tear, it’s still a standard of care after 
over four months of conservative care to undergo knee arthroscopy for a condition like this.” 
(PX1, pp.25-26).  Indeed, even Dr. Bush-Joseph, testified that “… I’m not going to question Dr. 
Schafer’s judgment to say that based on the evolution of the patient’s symptoms with time, that 
he believes surgery is indicated… [I]s there pathology of the medial meniscus on the MRI? Yes.” 
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(RX1, pp.22-23).  Thus, the Commission orders Respondent to authorize and pay for the surgery 
proposed by Dr. Schafer. 

All else is otherwise affirmed and adopted.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision 
dated 4/14/20 is reversed as stated herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
reasonable and necessary medical expenses related to the right knee through 1/15/20 and for the 
lumbar spine through 2/5/18, pursuant to §8(a) and the fee schedule provision of §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for the treatment recommendations of Dr. Schafer, including a right knee arthroscopy, 
pursuant to §8(a) and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury 
pursuant to §8(j) of the Act; provided that Respondent shall hold Petitioner harmless from any 
claims and demands by any providers for which Respondent is receiving credit under this order. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $30,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 
o:2/23/21 /s/ Thomas J. Tyrrell 
TJT/pmo  
51 

/s/ Maria E. Portela 

/s/ Kathryn A. Doerries 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC017609 
Case Name URBINA, GILBERTO v. KING OF GLORY 

OF CHICAGO AKAR 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0196 
Number of Pages of Decision 23 
Decision Issued By 

Petitioner Attorney Zachary Sims 
Respondent Attorney Dan Kallio 

          DATE FILED: 4/23/2021 

Barbara N. Flores, Commissioner



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Gilberto Urbina, 

Petitioner, 

vs. NO:  15 WC 17609 

King of Glory of Chicago, a/k/a R & J Constructions,  
a/k/a J & R Construction and Illinois State Treasurer, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical expenses, temporary 
disability, and statute of limitations, and being advised of the facts and law, affirms and adopts 
the Decision of the Arbitrator, which is attached hereto and made a part hereof, with the changes 
made below. 

While affirming and adopting the Decision of the Arbitrator, the Commission writes 
additionally on the issue of statute of limitations.  The decision of the Arbitrator otherwise 
delineates the procedural and substantive history of Petitioner’s claim.   

In discussing the statute of limitations, the Arbitrator noted that neither Respondent King 
of Glory of Chicago nor Respondent Injured Workers’ Benefit Fund (hereinafter “IWBF”) raised 
the statute of limitations issue at any time prior to arbitration, during the hearing, or prior to 
closing proofs.  The Arbitrator found that the IWBF had waived the right to assert a statute of 
limitations defense.  Given the facts and circumstances of this case, the Commission disagrees. 

In Baldock v. Industrial Comm’n, our supreme court addressed whether the limitations 
defense can be waived where a respondent fails to raise it until cross-examination and in the 
absence of a pre-hearing motion to dismiss, which was later filed, on that basis.  Baldock, 63 Ill. 
2d 124, 126-28 (1976).  The court observed: 
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“Although the question of when waiver of the defense of limitations occurs would 
appear to be quite simple, its difficulty is demonstrated by the fact that, in support 
of their respective positions, the parties cite the same authorities. (See Lake State 
Engineering Co. v. Industrial Com. (1964), 31 Ill.2d 440; Railway Express 
Agency v. Industrial Com. (1953), 415 Ill. 294; Pocahontas Mining Co. v. 
Industrial Com. (1922), 301 Ill. 462; Tribune Co. v. Industrial Com. (1919), 290 
Ill. 402.) The rule, if any, which can be distilled from these cases is that whether 
there has been a waiver of limitations depends upon the particular facts of the 
case.” 

63 Ill. 2d at 127.  The court noted that  

“Perhaps there are situations where the question of waiver is one of law, but on this 
record the question whether respondent waived its defense under section 6(c) of the 
Workmen's Compensation Act was one of fact for the Industrial Commission. In deciding 
the question the Industrial Commission was required to take into consideration the 
disputed stipulation and the conduct of the parties both before and after the motion to 
dismiss was filed. We are not prepared to say that its finding that there was no waiver 
was contrary to the manifest weight of the evidence. The judgment of the circuit court of 
Macon County is affirmed.” 

Id. at 127-128. 

The IWBF argues on review that the Arbitrator erred in finding that it waived its right to 
argue the statute of limitations as a defense.  As noted in the Baldock decision, whether a 
respondent can waive its right to assert that a claimant has failed to provide proper notice, and 
the associated statute of limitations defense, is a question of fact.  Here, all issues were disputed 
by the IWBF including the date of accident and notice.  Only on review of the Arbitrator’s 
findings of fact and conclusions of law with respect to these issues can the Commission 
determine whether Respondent’s now clearly asserted statute of limitations defense be analyzed.  
Accordingly, the Commission finds that the IWBF did not waive its right to assert a statute of 
limitations defense. 

Nevertheless, the Commission agrees with the Arbitrator that the statute of limitations 
defense fails in this case.  Workers’ compensation proceedings are less formal than civil 
proceedings and amendments to applications are commonly allowed.  See Caterpillar Tractor 
Co. v. Industrial Comm’n, 215 Ill. App. 3d 229, 238-39 (1991) (and cases cited therein).  Indeed, 
amendments to pleadings are and should be liberally allowed and amended pleadings may be 
found to relate back to the original filings when that relation back does not prejudice the 
opposing party.  The purpose of the relation back doctrine is to preserve causes of action against 
loss due to technical pleading rules and is satisfied where (1) that the original pleading was 
timely filed, and (2) that the cause of action asserted in the amended pleading grew out of the 
same transaction or occurrence.  See, e.g., Santiago v. E.W. Bliss Co., 2012 IL 111792, ¶¶ 25-26 
(discussing relation back under section 2-616(b) of the Illinois Code of Civil Procedure).  In this 
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case, the Arbitrator correctly determined that the amended Application was timely filed and the 
amended pleading, like the original, related to the injury of Petitioner’s pelvis at work.  Thus, the 
amended complaint will relate back unless Respondent is unfairly prejudiced thereby.  The basic 
policy of statutes of limitations is to afford a defendant a fair opportunity to investigate the 
circumstances upon which liability against it is predicated while the facts are accessible.  E.g., 
Geneva Construction Co. v. Martin Transfer & Storage Co., 4 Ill. 2d 273, 289-290 (1954).  Here, 
the Arbitrator correctly determined that Respondent clearly was aware of the accident, the 
accident date, and the nature of the injury.  Respondent defended the claim on the merits and 
identified no issue on which the passage of time had prejudiced its ability to do so.  Accordingly, 
the Commission rejects the statue of limitations defense in this case. 

All else is affirmed and adopted.         

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020, is hereby affirmed and adopted, with the changes noted above. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Illinois State 
Treasurer, ex-officio custodian of the Injured Workers’ Benefit Fund, was named as a co-
respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This 
award is hereby entered against the Fund to the extent permitted and allowed under Section 4(d) 
of this Act. In the event the Respondent-Employer fails to pay the benefits, the Injured Workers’ 
Benefit Fund has the right to recover the benefits paid due and owing the Petitioner pursuant to 
Section 5(b) and 4(d) of this Act. Respondent-Employer shall reimburse the Injured Workers’ 
Benefit Fund for any compensation obligations of Respondent-Employer that are paid to the 
Petitioner from the Injured Workers’ Benefit Fund. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.       

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $46,400.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Barbara N. Flores 
o: 3/4/21 Barbara N. Flores 
BNF/wde 
45 

            /s/Deborah L. Simpson 
Deborah L. Simpson 

/s/Marc Parker 
Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 08WC027045 
Case Name BELLANTE, ROBERTA v. KD 

TRANSPORT INC 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0197 
Number of Pages of Decision 15 
Decision Issued By Stephen Mathis, Commissioner, 

Petitioner Attorney Christopher Williams 
Respondent Attorney Jill Otte, 

State of Illinois Attorney General, 
Office of the Attorney General 

   DATE FILED: 4/23/2021 

/s/ Stephen Mathis, Commissioner 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Roberta Bellante, 
 
 Petitioner, 
 
 
vs. No.  08 WC 27045 
                  
KD Transport, Inc., Kevin R. Daniels, and  
Injured Workers’ Benefit Fund, 
 
 Respondents. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Injured Workers’ Benefit Fund and 
notice given to all parties, the Commission, after considering the issues of notice, wage 
calculations, benefit rates, temporary disability and permanent disability, and being advised of 
the facts and law, corrects, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof. 
 

The Commission corrects the Arbitrator's Decision to: reflect the surgery took place in 
January of 2009, not 2019 (page 5); end temporary total disability benefits on May 20, 2009, not 
2019; and convert the permanent partial disability award to 10.12 percent disability to the person 
as a whole, as the injury was to the shoulder.  
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 3, 2019, is hereby corrected, affirmed and adopted.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent-Employers 
pay to Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondents shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court.  

/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-4/7/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 

APRIL 23, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 08WC043830 
Case Name BELLANTE, ROBERTA v. KEVIN R 

DANIELS 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0198 
Number of Pages of Decision 15 
Decision Issued By Stephen Mathis, Commissioner, 

Petitioner Attorney Christopher Williams 
Respondent Attorney Ana Vazquez

Illinois Attorney General

   DATE FILED: 4/23/2021 

/s/ Stephen Mathis, Commissioner 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Roberta Bellante, 
 
 Petitioner, 
 
 
vs. No.  08 WC 43830 
 
KD Transport, Inc., Kevin R. Daniels, and  
Injured Workers’ Benefit Fund, 
 
 Respondents. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Injured Workers’ Benefit Fund and 
notice given to all parties, the Commission, after considering the issues of notice, wage 
calculations, benefit rates, temporary disability and permanent disability, and being advised of 
the facts and law, corrects, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof. 
 

The Commission corrects the Arbitrator's Decision to: reflect the surgery took place in 
January of 2009, not 2019 (page 5); end temporary total disability benefits on May 20, 2009, not 
2019; and convert the permanent partial disability award to 10.12 percent disability to the person 
as a whole, as the injury was to the shoulder.  
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 3, 2019, is hereby corrected, affirmed and adopted.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent-Employers 
pay to Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondents shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court.  

/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-4/7/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 

APRIL 23, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF ARBITRATOR DECISION 

BELLANTE,ROBERTA 

Employee/Petitioner 

KD TRANSPORT INC KEVIN DANIELS & IWBF 

Employer/Respondent 

Case# 08WC027045 

08WC043830 

On 10/3/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1. 79% shall accrue from the date listed above to the day 

before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

5122 PORRO NIERMANN LAW GROUP LLC 

CHRIS M WILLIAMS 

821 W GALENA BLVD 

AURORA, IL 60506 

0000 KD TRANSPORT INC 

KEVIN DANIELS 

3234 211TH PL 

LYNWOOD. IL 60411 

4980 ASSISTANT ATTORNEY GENERAL 

COLIN KICKLIGHTER 

100 W RANDOLPH ST 13TH FL 

CHICAGO. IL 60601 
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STATE OF ILLINOIS 

COUNTY OF WILL 

) 

)SS. 

) 

0 Injured Workers' Benefit Fund (§4(d))

0 Rate Adjustment Fund (§8(g))

0 Second Injury Fund (§8(e)l8)

D None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Roberta Bellante 
Employee/Petitioner 

V. 

KO Transport, Inc., Kevin Daniels & IWBF 
Employer/Respondent 

Case# 08 WC 27045

Consolidated cases: 08 WC 43830

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Lee, Arbitrator of the Commission, in the city of New Lenox,
on 7 /8/19. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed 
issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. 0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. 0 Was there an employee-employer relationship?
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. 0 Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. 0 What was Petitioner's marital status at the time of the accident?
J. 0 Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. 0 What temporary benefits are in dispute?

D TPD D Maintenance C8J TTD 
L. 0 What is the nature and extent of the injury?
M. 0 Should penalties or fees be imposed upon Respondent?
N. 0 Is Respondent due any credit?
0. Oother --

JCArbDec 2110 JOO W. Randolph Streel #8·200 Chicago, IL 6060/ 312/814-6611 Tol/-fl·ee 866/352-3033 Web site: www.iwcc.il.gov 
Downstate offices: CollinsvUJe 618/346-3450 Peoria 309/671-3019 Rocliford 815/987�7]92 Springfield 2171785�7084 
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FINDINGS 

On 2/8/08, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, .Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $1,000.00; the average weekly wage was $1,000.00. 

On the date of accident, Petitioner was 52 years of age, single with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has 1Zot paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of$0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

Medical benefits 

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of 
$6,274.00 to Athletico, $39,351.12 to Provena Mercy Center, $2,036.00 to Rush Copley, and $2,890.00 
to Hinsdale Orthopaedics, as provided in Sections 8(a) and 8.2 of the Act. 

Temporary Tota/Disability 

Respondent shall pay Petitioner temporary total disability benefits of $666. 67 /week for 66 3/7 weeks, 
commencing 2/9/08 through 5/20/19, as provided in Section 8(b) of the Act. 

Permallent Partial Disability: Schedule injury (For injm·ies before 9/1111) 

Respondent shall pay Petitioner permanent partial disability benefits of $600.00/week for 50.6 weeks, because 
the injuries sustained caused the 20% loss of the Right Arm, as provided in Section 8(e) of the Act. 

Injured Workers' Be11efit Fund 

The Illinois State Treasurer, ex-officio custodian of the Injured Workers' Benefit Fund, was named as a co
respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This award is hereby 
entered against the Fund to the extent permitted and allowed under Section 4( d) of this Act. In the event the 
Respondent/Employer/Owner/Officer fails to pay the benefits, the Injured Workers' Benefit Fund has the right 
to recover the benefits paid due and owing the Petitioner pursuant to Section 5(b) and 4(d) of this Act. 
Respondent/Employer/Owner/Officer shall reimburse the Injured Workers' Benefit Fund for any compensation 
obligations of Respondent/Employer/Owner/Officer that are paid to the Petitioner from the Injured Workers' 
Benefit Fund. 
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

. . . . 
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

Signature of Arbitrator 

to(1/tcr 
Date 

ICArbDec p. 2 

OCT 3 - 2019 
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Roberta Bellante v. KD Transport, Inc., Kevin Daniels, & IWBF 
08 WC 27045 
08 WC 43830 

Petitioner's Proposed Findings of Facts and Conclusions of Law 

Petitioner testified that on February 8, 2008, she worked for KD Transport. She testified that 
Kevin Daniels was the owner ofKD Transport and that she was referred to KD Transport by 
Kevin Daniels' nephew. She knew that Kevin Daniels was the owner of the company because he 
represented himself as such. She testified that she began working for KD Transport as a truck 
driver on February 1, 2008. She testified that prior to starting at KD Transport she worked for a 
temporary company also as a truck driver. She testified that she signed an employment contract 
(PX9) on February 1, 2008. She testified that she was expected to make $1,000 per week with 
KD Transport as a driver. 

Petitioner testified that while driving for KD Transport, she drove a truck owned by KD 
Transport and that the truck had a logo on both sides that said 'KD Transport.' She testified that 
when she arrived at her destinations, she identified herself as a driver for KD Transport. She 
testified that her deliveries and pickups were assigned by KD Transport and that Kevin Daniels 
called her on her cell phone to tell her where to go. She testified that she did not offer her 
services to any other trucking company while employed by KD Transport. 

Petitioner testified that she did receive one paycheck from KD Transport and that taxes were 
deducted from that paycheck. She could not recall whether she received tax forms at the end of 
the year from KD Transport and did not have a copy of the paycheck or tax returns. 

Petitioner testified that on February 1, 2008, she was assigned a delivery to Miami, Florida. She 
testified that she was hauling corned beef and made four stops in Florida. She testified that her 
truck was then loaded with potatoes and she headed back north to Illinois. She testified that near 
Atlanta, Georgia, she noticed that all of her gauges were high so she called Kevin Daniels and 
reported this incident. She continued traveling to Illinois. She testified that she delivered the 
potatoes to Chicago and was instructed by Kevin Daniels to pick up another load from cold 
storage in Minooka, Illinois. 

Petitioner testified that she arrived to Minooka on February 8, 2008 and that she docked her 
truck. While she was waiting for her truck to be loaded, she moved to the sleeper section of her 
truck to take a nap. She testified that she was awoken to a funny smell. She opened the curtains 
and noticed that the engine of the truck was on fire. She testified that she attempted to get out of 
the driver's side door, but that the flames were too big, so she exited the vehicle from the 
passenger side door. She testified that she grabbed onto the safety bar with her right hand and 
jumped out. She testified that she felt pain in her right shoulder following the jump and grab 
onto the bar. Petitioner presented photographs of the truck following the fire as group exhibit 
PX16. 

1 
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Petitioner testified that she called Kevin Daniels immediately and informed him that the truck 
had caught on fire. She testified that he did not return further calls. She testified that within 45 
days, she wrote Kevin Daniels a letter explaining that she injured her shoulder when she jumped 
out of the truck. She also wrote Kevin Daniels with an itemized list of her belongings that were 
destroyed by the fire. 

Petitioner testified that she treated at Rush Copley, Castle, Midwest Orthopaedics, Athletico, 
Mercy Hospital, and Hinsdale Orthopaedics. She testified that she had surgery in January 2009 
and that she was released to full duty on May 20, 2009. She testified that between February 9, 
2008 and May 20, 2009, she did not work because of her shoulder and that she did not receive 
any benefits. 

She testified that prior to this accident, she had never injured her right shoulder before. She 
testified that since the accident, her right shoulder is more arthritic than her left shoulder. She 
testified that the strength in that shoulder is gone. She testified that she retired in 2012. 

Petitioner submitted an Illinois Secretary of State Corporation File Detail Report indicating that 
Respondent KD Transport, Inc. is an active Illinois Corporation (PX! 0). Petitioner submitted 
evidence that she notified Respondents of the hearing date through certified mail to KD 
Transport, Inc. in Lynwood, IL, Kevin Daniels in Doltin, IL, and to Kevin Daniels' bankruptcy 
attorney in Chicago, IL (PX14, PX15). Additionally, Petitioner entered into evidence proof that 
Kevin Daniels had filed for bankruptcy personally in 2017 (PX! l and PX12). Petitioner further 
entered an order from the Northern District of Illinois Bankruptcy Court dated March 21, 2019 
lifting the automatic stay so that Petitioner may pursue her workers' compensation claim (PX13). 

Petitioner submitted certifications of non-insurance from NCCI (PX7 and PX! 7). The first is 
dated February 6, 2016 regarding KD Transport, Inc. in Lynwood, IL (PX7). The second is 
dated September 26, 2019 and references both Kevin Daniels and KD Transport, Inc. in Dolton, 
IL (PX17). 

Medical Summary 

Petitioner presented to Rush Copley's emergency department on June 4, 2008 (PX! pg. 27). She 
provided a history of jumping out of a burning truck in February and having right arm pain ever 
since (PX! pg. 27). She was diagnosed with a possible rotator cuff tear and advised to follow up 
with ortho (PX! pg. 25). 

Petitioner visited Dr. Steven Chudik at Hinsdale Orthopaedics on June 17, 2018 (PX8 pg. 2). 
Petitioner provided a history of jumping out of a burning truck and grabbing onto a rod on the 
outside of the truck causing her right ann to go into forced flexion and external rotation (PX8 pg. 
2). She complained of immediate pain which has persisted (PX8 pg. 2). Dr. Chudik 
recommended an MRI and opined that Petitioner's shoulder injury was due to the work-related 
accident on February 8, 2008 (PX8 pg. 4). 

Petitioner underwent an MRI on her right shoulder on June 21, 2008 (PX8 pg. 5). The MRI 
revealed a full-thickness rotator cuff tear (PX8 pg. 5). She returned to Dr. Chudik on June 23, 
2008 and he recommended a right rotator cuff repair and distal clavicle resection (PX8 pg. 6). 
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He placed her on work restrictions of van driving with no lifting or repetitive use of the right 
upper extremity (PX8 pg. 6). 

Petitioner returned to Rush Copley's emergency department for her right shoulder on November 
3, 2008 (PXI pg. 47). She was placed off of work until re-evaluated (PX! pg. 49). 

Petitioner presented to Dr. Paul Witt at Castle Orthopaedics on December I 0, 2008 (PX2 pg. 32). 
She complained of shoulder pain that started in February 2008 (PX2 pg. 32). He referred her to 
Dr. Saleem for repair of the rotator cuff(PX2 pg. 32). She first visited Dr. Saleem on December 
18, 2008 and he ordered the surgery (PX2 pg. 30-3 !). 

Petitioner underwent surgery at Mercy Medical Center on January 12, 2009 (PX5 pg. 10-12). 
Dr. Saleem performed arthroscopic rotator cuff repair, subacromial decompression, and distal 
clavicle excision (PX5 pg. 10). She followed up with Dr. Saleem on January 29, 2009 and was 
ordered to physical therapy (PX2 pg. 22). 

Petitioner began physical therapy at Mercy Medical Center on February 9, 2009 (PX5 pg. 54). 
She completed a total of 11 visits from February 9, 2009 to April 30, 2009 (PX5 pg. 64). 

Petitioner followed up with Dr. Saleem on February 19, 2009 and March 27, 2009 complaining 
of pain (PX2 pg. 16-19). On March 27, 2009, Petitioner complained of neck pain radiating down 
between her shoulder blades (PX2 pg. 16). Dr. Saleem ordered a cervical MRI (PX2 pg. 16). 
She returned on May!, 2009 and had not yet had the MRI (PX2 pg. 12). On May 19, 2009, Dr. 
Saleem opined that her neck pain was unrelated to her rotator cuff and referred her to pain 
management (PX2 pg. 9-10). He also discharged her from care for her shoulder (PX2 pg. 10). 

Petitioner presented to Dr. Tony Choi at MOI on April 4, 2015 (PX3 pg. 57). She was 
complaining of pain in her right shoulder following the surgery from 2008 (PX3 pg. 57). Dr. 
Choi ordered physical therapy and offered an injection, but Petitioner declined (PX3 pg. 57). 
Petitioner underwent physical therapy with Athletico from April 21, 2015 through July 30, 2015 
for a total of 27 sessions (PX4). 

Petitioner returned to Dr. Choi on April 23, 2015 and an MRI was ordered for her right shoulder 
(PX3 pg. 56). She had the MRI and returned to Dr. Choi on June 15, 2015 (PX3 pg. 54). At that 
visit, Dr. Choi noted that her MRI revealed thinning of the rotator cuff and that it is possible that 
the initial repair did well, but has degenerated over time (PX3 pg. 54). He also noted that she 
may have only had partial healing of the original repair (PX3 pg. 54). Dr. Choi discussed 
possible surgery and injections, but released Petitioner at that time (PX3 pg. 54). 

Petitioner returned to Dr. Choi on July 11, 2017 (PX3 pg. 15). Petitioner indicate that the pain 
went away in 2015, but has reappeared in a similar way to the original rotator cuff tear (PX3 pg. 
15). She returned to MOI on February 5, 2018 also complaining of right shoulder pain (PX3 pg. 
1-3). She was diagnosed with right shoulder pain and physical therapy was ordered, but not
completed (PX3 pg. 3).

Petitioner submitted the following medical expenses as a result of this treatment: 
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1) Athletico
2) Provena Mercy Center
3) Rush Copley
4) Hinsdale Orthopaedics

Total

$6,274.00 
$39,351.12 
$2,036.00 
$2,890.00 
$50,551.12 

Conclusions of Law 

A. Was Respondent operating under and subject to the Illinois Workers'

Compensation or Occupational Diseases Act?

Respondent was operating a business covered by the Workers' Compensation Act at the time of 
the accident as a carrier of goods and additionally as a business using gasoline powered 
equipment. The arbitrator finds that Respondent was operating under and is subject to the 
Illinois Workers' Compensation Act. 

B. Was there an employee-employer relationship?

Petitioner signed a wage agreement with Respondent and drove Respondent's truck. The truck 
she drove was labeled as Respondent's truck and she identified herself as a driver or Respondent. 
Respondent assigned the routes that Petitioner drove. The arbitrator finds that an employee
employer relationship existed between Peti tioner and Respondent on the date of accident. 
Respondent exercised significant control over Petitioner's work and Pet itioner did not hold 
herself out to work for anyone other than Respondent during her brief tenure. 

C. Did an accident occur that arose out of and in the course of Petitioner's employment

by Respondent?

Petitioner was waiting in her truck for it to be loaded when the truck started on fire. Petitioner 
was clearly in the course of her employment as she was in the process of making a delivery. The 
truck fire required Petitioner to escape from the truck as fast as possible and jump down out of 
danger. The risk of having to escape from a burning vehicle is one that is inherent to Petitioner's 
employment with Respondent. The arbitrator finds that Petitioner suffered an accident arising 
out of and in the course of her employment when she injured her shoulder jumping from a 
burning truck. 

D. What was the date of the accident?

The date of the accident is February 8, 2008 as evidenced by Petitioner's testimony and 
corroborating medical records. 

E. Was timely notice of the accident given to Respondent?

Petitioner testified that she provided verbal notice of the accident to Respondent. She also 
testified that within 45 days of the accident she also sent written notice of the accident to 
Respondent. As a result, the arbitrator finds that Petitioner gave timely notice of the accident to 
Respondent. 
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F. Is Petitioner's current condition of ill-being causally related to the injury?

Petitioner suffered a tom rotator cuff in her right shoulder. This is the same arm she used to hold 
onto the safety bar as she jumped from the truck. Petitioner testified that she had no injuries to 
her right shoulder prior to this accident. Furthermore, Petitioner's treating physician, Dr. 
Chudik, opined that her condition was causally connected to the accident. The arbitrator notes 
the significant force applied to Petitioner's shoulder during her accident and, absent any evidence 
to the contrary, finds that Petitioner's right shoulder condition is causally related to her injury. 

G. What were Petitioner's earnings?

Petitioner testified that she expected to earn $1,000.00 per week while working with Respondent. 
Petitioner stipulated that her average weekly wage was $1,000.00 per week. The arbitrator notes 
that in her wage agreement and pay scale with Respondent (PX9), Petitioner is set to be paid at 
$1.50 per mile. This is equivalent to 666.67 miles. The arbitrator notes that Petitioner traveled 
from Illinois to Florida and back in the one week before she was injured. This is much further 
than 666.67 miles. 

As there was no other evidence and Petitioner stipulated to $1,000.00, the arbitrator finds that 
Petitioner's average weekly wage when she was injured was $1,000.00. 

H. What was Petitioner's age at the time of the accident?

Petitioner was 52 years old at the time of the accident. 

I. What was Petitioner's marital status at the time of the accident?

Petitioner was single at the time of the accident. 

J. Were the medical services that were provided to Petitioner reasonable and

necessary? Has Respondent paid all appropriate charges for all reasonable and

necessary medical services?

Petitioner underwent a rotator cuff repair in January 2019 following her injury. She was also 
treated with physical therapy. In 2015, Petitioner sought additional treatment for her right 
shoulder as a follow up to the surgery. She was treated with physical therapy and was eventually 
released from care in 2015. The arbitrator notes that surgery and physical therapy are common, 
reasonable methods for treatment of Petitioner's injuries. The arbitrator finds that these medical 
services were reasonable and necessary. 

Petitioner presented evidence of medical expenses incurred that have no been paid by 
Respondent. The arbitrator finds these expenses reasonable and necessary. These expenses total 
$50,551.12 and are subject to fee schedule reductions. 

K. What temporary benefits are in dispute? TTD?

Petitioner testified that she was off of work following the injury until May 20, 2009 when she 
was released to full duty by Dr. Saleem following the January 12, 2009 surgery. Prior to the full 
duty release, she was on work restrictions that were never accommodated by Respondent. She 
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testified that she did not work from the time of the accident until May 20, 2019, a total of 66 3/7 
weeks. The arbitrator finds that Petitioner was temporarily totally disabled for this period of 

time and 66 3/7 weeks of TTD benefits are due to Petitioner. 

L. What is the nature and extent of the injury?

Petitioner suffered a full thickness rotator cuff tear that required surgery. She continued to have 
problems in 2015 where an MRI revealed thinning of the repaired rotator cuff. Petitioner 
testified that she did not have any issues with her right shoulder prior to this accident. She 
testified that she is more arthritic in the right shoulder following the accident. Petitioner did 
retire from driving in 2012. 

The arbitrator finds that Petitioner is permanently partially disabled to the extent of20% loss of 
use of the right arm. 
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Case Number 15WC000075 
Case Name BECERRIL, FABIAN v. COMMERCIAL 

TIRE 
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Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0199 
Number of Pages of Decision 13 
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Petitioner Attorney Anita DeCarlo 
Respondent Attorney Christopher Tomczyk 

          DATE FILED: 4/26/2021 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with modification  

   as to accident date only 
 Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

FABIAN BECERRIL, 

Petitioner, 

vs. NO:  15 WC 00075 

COMMERCIAL TIRE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b)/8(a) having been filed by the Respondent herein, 
and notice given to all parties, the Commission, after considering the issues of accident, date of 
accident, causal connection, temporary total disability, medical expenses, and prospective medical 
care, and being advised of the facts and law, modifies the Decision of the Arbitrator as stated 
below, and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.  The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill.2d 
327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission, herein, modifies the Arbitrator’s Decision only as to the date of accident. 
Section 6(d) of the Workers’ Compensation Act provides that an injured employee must file a 
workers' compensation claim within three years after the date of the accident. 820 ILCS 305/6(d) 
(West 2013). When the accident is a discrete event, the date of the accident is easy to determine: 
it is, obviously, the date that the employee was injured. When the accident is not a discrete event, 
this date is harder to specify. See Durand v. Industrial Comm'n, 224 Ill. 2d 53, 64, 862 N.E.2d 
918, 924 (2006). An employee who suffers a repetitive trauma injury still may apply for benefits 
under the Act, but must meet the same standard of proof as an employee who suffers a sudden 
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injury. Durand, 224 Ill. 2d at 64, 862 N.E.2d at 924. An employee suffering from a repetitive 
trauma injury must still point to a date within the limitations period on which both the injury and 
its causal link to the employee's work became plainly apparent to a reasonable person. Durand, 
224 Ill. 2d at 64, 862 N.E.2d at 924. The manifestation date is a fact determination for the 
Commission. Durand, 224 Ill. 2d at 64, 862 N.E.2d at 924. The Commission's determination on a 
question of fact will not be disturbed on review unless it is against the manifest weight of the 
evidence. Orsini v. Industrial Comm'n, 117 Ill. 2d 38, 44, 509 N.E.2d 1005, 1008 (1987).  

The Commission finds that Petitioner’s injury became manifest on December 8, 2014, the 
date Petitioner sought medical treatment with Dr. Chhadia at Suburban Orthopedics where he 
complained of low back pain, worse on the right, and intermittent tingling in the lower extremity. 
The cause/mechanism was noted as “overuse work.”  The Commission finds this is the date the 
injury and its causal link to Petitioner’s work became plainly apparent to a reasonable person.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision is 
modified to reflect the proper date of accident as December 8, 2014. All else is affirmed and 
adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $455.53 per week for a period of 208-2/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this 
award in no instance shall be a bar to a further hearing and determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $27,603.90 for medical expenses under §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 
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o-3/3/21 /s/Kathryn A. Doerries 
KAD/jsf       Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
Thomas J. Tyrrell 

21IWCC0199

04/26/2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

FABIAN BECERRIL, 

Petitioner, 

vs. NO:  15 WC 00191 

COMMERCIAL TIRE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b)/8(a) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of causal connection, 
temporary total disability, medical expenses, and prospective medical, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof.  The Commission further remands this case to the Arbitrator for further proceedings 
for a determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill.2d 327, 399 N.E.2d 
1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 29, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $2,600.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

Dated: 

o- 3/9/21 /s/Kathryn A. Doerries 
KAD/jsf       Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
Thomas J. Tyrrell 

04/26/2021
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Case Number 15WC012127 
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Proceeding Type Petition for Review 
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Number of Pages of Decision 10 
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Petitioner Attorney Raul Rodriguez, 
G. Barraza

Respondent Attorney Matthew Locke, 
Stephanie Lipman 

          DATE FILED: 4/26/2021 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

NADINE CONLEY, 

Petitioner, 

vs. NO: 15 WC 12127 

CITY OF CHICAGO, 
DEPARTMENT OF WATER MANAGEMENT, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, and permanent partial disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 7, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

Dated: 

o- 4/20/21  /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
           Thomas J. Tyrrell 

04/26/2021
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DECISION SIGNATURE PAGE 

Case Number 04WC013736 
Case Name RIZO, AURELIA L v. ILLINOIS STATE 

POLICE 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0202 
Number of Pages of Decision 25 
Decision Issued By 

Petitioner Attorney Mitchell Horwitz 
Respondent Attorney Danielle Curtiss 

          DATE FILED: 4/21/2021 

Marc Parker, Commissioner
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  04 WC 13736 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: 
MP:yl /s/ Marc Parker 

o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher Harris 

04/21/2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  06 WC 6834 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: /s/ Marc Parker 
MP:yl 
o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher Harris 

4/21/2021
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Petitioner Attorney Mitchell Horwitz 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  10 WC 39044 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: 
MP:yl /s/ Marc Parker 
o 4/15/21
68

            /s/ Barbara N. Flores 

/s/ Christopher Harris 

4/21/2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Bruce Neil, 

Petitioner, 

vs. NO:  14 WC 8617 

City of Chicago, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of Section 5(b) and being advised of 
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 10, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

21IWCC0206



Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

DATED: 
MP:yl /s/ Marc Parker 
o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher A. Harris 

4/21/2021
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          DATE FILED: 4/21/2021 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DU PAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   up  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Crystal Slaughter, 

Petitioner, 

vs. No.  16 WC 4767 

Northern Illinois University, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent and Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, temporary total disability and permanent partial disability, and being advised of 
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.    

Petitioner, a 49-year-old office assistant, testified that after leaving a meeting at work on 
January 26, 2016, she fell halfway down a staircase she had been descending.  She landed on her 
left side, injuring her left knee, left elbow, left hip and abdomen.  She was treated that day in the 
emergency room of Kishwaukee Hospital, where she was diagnosed with contusions of her 
abdomen, elbow, and knee.  Petitioner was discharged after being given a knee immobilizer and 
crutches.   

The day after her accident, Petitioner was seen at the Center for Family Health.  She was 
prescribed medication and physical therapy for complaints of pain and swelling to her left knee.  
On February 3, 2016, Petitioner was seen for complaints of pain to her neck, shoulders, left wrist, 
and low back.  She underwent MRI’s of her neck, back and left knee; and received injections to 
her lumbar spine.  Her diagnostic films revealed bulges and protrusions in her cervical, thoracic 
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and lumbar spines, and a herniated L4-5 disc.  Petitioner’s back pain became worse after she 
attended physical therapy for her legs at Midwest Orthopedics.   

 
On March 16, 2016, physician’s assistant Erlenbusch reported Petitioner’s left knee pain 

was due to her herniated L4-5 disc, and recommended that Petitioner’s physical therapy be geared 
more toward her lumbar spine.  On March 21, 2016, Dr. Faubel also diagnosed an L4-5 disc 
herniation with radiculopathy, facet arthropathy at 3 levels, and left lower extremity weakness, 
and recommended bilateral lumbar epidural steroid injections.  Dr. Shukairy concurred with Dr. 
Faubel’s recommendation for lumbar epidural steroid injections. 
 
 Petitioner was authorized off work by Dr. Shukairy, Dr. Faubel, and her primary caregiver, 
NP Rasmussen.  On March 29, 2017, Petitioner informed NP Rasmussen that her orthopedic 
physician had released her, and on that date, NP Rasmussen found that Petitioner was no longer 
disabled. 
 

At arbitration, Petitioner testified that she currently had difficulty sleeping because of her 
pain.  When she walks, her toes become numb quickly.  Her skin hurts and feels like it’s on fire.  
She has constant back pain which shoots into her legs.  She has to wear a neck brace when she 
watches television.  Petitioner now requires a personal assistant to help her with laundry, cooking 
and occasionally bathing.  Petitioner still takes Gabapentin, Doxepin, cyclobenzaprine and 800 mg 
ibuprofen for her injuries. 
 

The Arbitrator found some of Petitioner’s conditions of ill-being to be casually related to 
her work accident, but only from January 27, 2016 through April 23, 2016.  The Arbitrator found 
Petitioner failed to prove her cervical and lumbar spine conditions were causally related to her 
work accident, because Dr. Faubel could not find a clear cause of Petitioner’s cervical or lumbar 
pain, and Dr. Shukairy noted that Petitioner’s left-sided symptoms did not correlate with her right-
sided L4-5 disc protrusion.  The Arbitrator awarded Petitioner 12-4/7 weeks of TTD through April 
23, 2016; $11,560.22 in medical expenses incurred through that date, and 5% person as a whole 
under §8(d)2. 
  
 The Commission views the evidence differently than the Arbitrator, and finds that in 
addition to the injuries the Arbitrator found causally related, Petitioner also proved her cervical 
spine and lumbar spine injuries were causally related to her accident.  With regard to her left leg 
injuries, Petitioner required crutches, medication and physical therapy.  Physician’s assistant 
Erlenbusch opined that Petitioner’s left knee pain was due to her herniated disc at L4-5.  On May 
23, 2016, Dr. Faubel confirmed the diagnosis of an L4-5 disc herniation, also noting that it did 
correlate with her pain and weakness, especially in the lower left leg.  He recommended 
transforaminal epidural steroid injections, and continued Petitioner’s off work status.  
 

Although Petitioner’s lumbar and cervical symptoms were not documented until a week 
after her accident, those conditions were likely initially overshadowed by her more painful injuries 
to her left elbow and left knee.  Beginning February 3, 2016, Petitioner’s lumbar and cervical 
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complaints were consistently documented in her medical records.  Petitioner’s April 27, 2016 
cervical MRI revealed bulges protrusions, stenosis, and osteophytes at C5-6, causing moderate 
right-sided stenosis and impingement.  No evidence was presented to show Petitioner had a 
subsequent or intervening accident or injury. 

In his records, Dr. Alghafeer reported multiple times that Petitioner had a, “work-related 
injury resulting in chronic neck and low back pain.”  Petitioner’s primary treater, NP Rasmussen, 
also reported that Petitioner’s cervical and lumbar problems were caused by her January 26, 2016 
work accident.  In her report dated March 22, 2017, NP Rasmussen documented Petitioner’s 
diagnosis as, “Work related chronic neck back injury.”  Respondent offered no medical opinion 
that Petitioner’s spine conditions were not related to her work accident.  The Commission finds 
the reports of Dr. Alghafeer and NP Rasmussen established Petitioner’s cervical and lumbar spine 
conditions are causally related to her January 26, 2016 work accident. 

Petitioner testified that prior to her accident, she was very active and in good health, and 
Respondent presented no evidence to refute that.  Since Petitioner’s work accident, she has been 
in constant pain, has difficulty with daily activities, and requires a personal assistant.  The 
Commission finds Petitioner’s injuries including her spine conditions, were causally related to her 
work accident through March 29, 2017, the date Petitioner’s primary caregiver, NP Rasmussen, 
found her to be no longer disabled.   

In determining the level of Petitioner’s permanent partial disability, the Commission 
assigns the following weights to the five factors enumerated in §8.1b(b): 

(i) Disability impairment rating: no weight, because neither party submitted an
impairment rating.

(ii) Employee’s occupation: some weight, because Petitioner’s occupation as an office
support specialist was mostly sedentary.

(iii) Employee’s age of 49: some weight, because Petitioner had many years left of her work
life expectancy.

(iv) Future earning capacity: no weight, because no evidence was presented to show
Petitioner had a diminished earning capacity.

(v) Evidence of disability corroborated by the treating records: significant weight, because
Petitioner was found to have, in her left knee, a hematoma, severe patellar
chondromalacia, borderline patella alta, and trace effusion, which was painful and
required physical therapy. In her lumbar spine, Petitioner suffered an L4-5 disc
herniation with radiculopathy and facet arthropathy at 3 levels, which required lumbar
epidural injections, physical therapy and medications.  Petitioner’s cervical spine MRI
revealed bulges, protrusions, stenosis, and osteophytes at C5-6 causing moderate right-
sided impingement.
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The Commission therefore finds that Petitioner is entitled to 7.5% loss of use of her left 
leg, 7.5% person as a whole for her cervical spine injuries, and 7.5% person as a whole for her 
lumbar spine injuries. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 21, 2019, is hereby modified as stated herein and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the award of temporary total 
disability benefits is modified, and Respondent shall pay Petitioner temporary total disability 
benefits of $272.87 per week for  61-1/7 weeks, for the period of January 27, 2016 through March 
29, 2017, as provided by §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner the outstanding reasonable and necessary medical expenses incurred in treating her 
injuries between January 26, 2016 and March 29, 2017, as provided by §8(a) and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $253.00 per week for a total period of 91.125 weeks, for the reason that: 
Petitioner’s left knee injury caused the 7.5% loss of use of the left leg as provided in §8(e)12 of 
the Act (16.125 weeks); her cervical spine injuries caused the 7.5% disability to the person as a 
whole as provided in §8(d)2 of the Act (37.5 weeks), and her lumbar spine injuries caused the 
7.5% disability to the person as a whole as provided in §8(d)2 of the Act (37.5 weeks). 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review.  Therefore, no appeal bond is set in this case. 

DATED: 
/s/ Marc Parker 

o-03/04/2021
MP/mcp
68 /s/ Deborah L. Simpson 

/s/ Barbara N. Flores 

4/21/2021
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Petitioner Attorney Mitchell Horwitz 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  04 WC 13698 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, notice, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

21IWCC0208



Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: 
MP:yl /s/ Marc Parker 
o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher Harris 

4/21/2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  04 WC 13699 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, notice, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: 
MP:yl /s/ Marc Parker 
o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher Harris 

21IWCC0209
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Aurelia Rizo, 

Petitioner, 

vs. NO:  04 WC 13700 

Illinois State Police – Crime Lab, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, causal connection, medical expenses, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

DATED: 
MP:yl /s/ Marc Parker 
o 4/15/21
68

/s/ Barbara N. Flores 

/s/ Christopher Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LAWANDA MCGLOWN, 

Petitioner, 

vs. Nos.  17 WC 028348 

AGENCY FOR COMMUNITY TRANSIT, 

Respondent. 

DECISION AND OPINION ON REVIEW PURSUANT TO §8(a) and §19(h) 

This matter comes before the Commission on Petitioner’s §8(a) and §19(h) Petition filed 
on February 13, 2020 seeking additional medical benefits and an increase in permanent disability 
under §19(h). On December 17, 2018, in his nature and extent decision, the Arbitrator awarded 
Petitioner permanent partial disability of 5% loss of use of the person as a whole for her low back 
and neck injuries suffered when the bus she was driving was rear-ended by another vehicle. 

A hearing was held before Commissioner Parker on February 23, 2021, and a record was 
taken. Petitioner seeks medical benefits for post-arbitration treatment under §8(a) and prospective 
medical care.  She no longer argues that her disability has increased.    

FINDINGS OF FACT 

Petitioner sustained compensable injuries on August 5, 2017, when the bus she was driving 
was rear-ended by a third party. Prior to arbitration, the parties stipulated that the sole issue before 
the Arbitrator was the nature and extent of Petitioner’s permanent disability. 

On September 28, 2017, Dr. Matthew Gornet evaluated Petitioner. He had performed 
fusion surgery at L5-S1 for Petitioner in May 2010.  Petitioner provided a consistent history of her 
August 2017 accident and complained of low back, buttocks and hip pain but denied having any 
significant leg pain. Dr. Gornet noted that an MRI performed that day revealed a “subtle 
suggestion” of an annular tear at L4-5. He diagnosed Petitioner with discogenic low back pain and 
prescribed medication and continued chiropractic care.  

21IWCC0211
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On December 18, 2017, Dr. Gornet re-examined Petitioner and diagnosed a possible L4-5 
disc injury, as well as an aggravation of her pre-existing facet arthropathy. A CT-scan performed 
that day revealed facet changes at L4-5, and Dr. Gornet referred Petitioner to Dr. Helen Blake for 
pain management. 

Dr. Blake performed a median nerve branch block at L4-5 on January 30, 2018 and a 
radiofrequency ablation at that level on February 13, 2018. Petitioner reported to Dr. Gornet on 
March 8, 2018 that these procedures had eased her complaints, but Dr. Gornet warned Petitioner 
that any improvement was likely temporary and could diminish in six to 12 months. 

Dr. Benjamin Crane, an orthopedic surgeon, performed a Section 12 exam at Respondent’s 
request on April 5, 2018. He reviewed Petitioner’s medical records and diagnostic studies and 
diagnosed Petitioner with low back pain that was causally related to her work accident. He found 
her at MMI and opined that she could return to work full duty. Dr. Crane retained these opinions 
after reviewing video of the accident. 

On May 7, 2018, Dr. Gornet saw Petitioner for the last time prior to arbitration. In his office 
notes, he confirmed his opinions that Petitioner suffered from discogenic or structural back pain 
that was directly related to her August 2017 motor vehicle accident. Dr. Gornet reiterated his 
concern that benefits from Dr. Blake’s pain management procedures would diminish over time. 
He found Petitioner at MMI and allowed her to return to work full duty but warned that she might 
need additional treatment, including radiofrequency ablations, in the future. 

Petitioner testified at arbitration to occasional low back pain that was activity related, 
provoked by bending and turning. She took over-the-counter pain medication a few times a week. 
The Arbitrator in his December 17, 2018 nature and extent decision found Petitioner had suffered 
permanent partial disability to the extent of 5% loss of use of the person as a whole. Neither party 
sought review of the Arbitrator’s decision. 

Dr. Gornet testified on March 21, 2019 in a deposition taken in conjunction with 
Petitioner’s third-party civil action against the driver who had caused her work accident. Dr. 
Gornet testified that the last time he saw the Petitioner before the August 5, 2017 accident was on 
February 2, 2012.  He Further testified that the August 5, 2017 accident caused a disc injury at L4-
5 and aggravation of pre- existing asymptomatic arthropathy and stated that the medial branch 
blocks and facet rhizotomies performed by Dr. Blake merely stun or kill a part of the nerve. The 
nerve will grow back within six to 12 months, and the pain will most likely return, so that these 
treatments may need to be repeated.  He further testified that if Petitioner’s disc continued to 
deteriorate, a fusion or disc replacement procedure may become necessary.    

 Petitioner returned to see Dr. Gornet on October 10, 2020 because of low back pain.  His 
office note reflects the following: 

We have talked about potential other treatment with RFAs, etc. These tend to wear off and 
if she needs to, we will repeat these. I have asked her to contact me. I will follow-up with 
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her as needed. She understands my door is open, but I do believe she will require further 
treatment in the future if she continues to be symptomatic. 

While acknowledging that Petitioner may require further treatment in the future, Dr. Gornet 
made no specific recommendations for prospective treatment at the time of Petitioner’s October 
10, 2020 appointment. This was Petitioner’s only visit to Dr. Gornet or any other provider seeking 
treatment for her low back pain between the filing of the Arbitrator’s Decision on December 17, 
2018 and the review hearing on February 23, 2021.    

Dr. Russell Cantrell performed a §12 exam at Respondent’s request on October 20, 2020. 
His diagnosis was facet degenerative changes that were temporarily aggravated as a result of the 
work accident. He found that the aggravations had resolved at the time of his exam and 
recommended no further treatment.  

Petitioner testified at the review hearing that she continues to experience occasional low 
back pain, depending on her activity and takes over-the-counter pain medications, as needed.  She 
denied suffering any back injuries since her work accident.  

CONCLUSIONS OF LAW 

Section 8(a) 

Pursuant to §8(a) of the Act, Petitioner is entitled to any and all necessary care to cure or 
relieve the effects of her work-related injuries. 820 ILCS 305/8(a). Upon establishment of a causal 
nexus between the injury and Petitioner’s current condition of ill-being, Respondent is liable for 
all medical care reasonably required in order to diagnose, relieve, or cure the effects of her work 
injuries. Plantation Mfg. Co. v. Industrial Comm’n, 294 Ill. App. 3d 705, 709 (2d Dist. 1997). An 
employer’s liability for medical services under §8(a) of the Act is continuous so long as it as the 
services are required to relieve the injured employee from the effects of the injury. Efengee Elec. 
Supply Co. v. Industrial Comm’n, 36 Ill. 2d 450, 453 (1967). 

Petitioner contends that her ongoing complaints of pain are related to her August 5, 2017 
work accident.  She seeks payment of the cost of her October 10, 2020 office visit to Dr. Gornet 
and prospective medical care.   Respondent argues that Petitioner’s current complaints are not 
related to her August 5, 2017 accident but to her prior fusion at L5-S1 or to progressive age-related 
degeneration. The Commission finds that Petitioner’s current low back complaints are related to 
the August 5, 2017 accident.  Her complaints have been consistent since the time of that accident. 
Dr. Gornet has continued to manage her treatment and has related her symptoms to her work 
injuries, damage to the disc at L4-5 and aggravation of her pre-existing facet arthropathy. Based 
upon a review of the entire record, the Commission finds that Petitioner continues to suffer from 
the ill effects of her work injury and that her visit to Dr. Gornet post-arbitration was causally 
related to that work injury. The Commission therefore grants Petitioner’s §8(a) petition with regard 
to her October 10, 2020 visit with Dr. Gornet and awards Petitioner the fee schedule amount of 
the charge for that visit, pursuant to §8(a) and §8.2 of the Act. The Commission finds that while 
Dr. Gornet mentioned Petitioner may need further treatment in the future, he did not prescribe or 
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recommend any further treatment at the October 10, 2020 appointment, so no prospective medical 
care is awarded at this time. 

Section 19(h) 

Petitioner no longer argues that her condition merits a reconsideration of the permanency 
awarded by the Arbitrator. Therefore, the Commission denies the §19(h) portion of Petitioner’s 
petition for review. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s §8(a) Petition 
for additional medical benefits, as documented in Petitioner’s Exhibit 3 (consisting only of Dr. 
Gornet’s charge for Petitioner’s October 10, 2020 office visit), is granted, pursuant to Sections 
8(a) and 8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s §19(h) Petition 
for increased permanency is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $700.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: 

r-2/23/21 /s/ Marc Parker  
mp/dak 
68 

/s/ Barbara N. Flores 

/s/ Christopher Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jeffery Michael Henderson, 

Petitioner, 

vs. NO:  18 WC 38045 

Safeway Scaffolding/Safeway Services LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of average weekly 
wage, temporary total disability benefits, maintenance and vocational rehabilitation, prospective 
medical care, penalties and fees, and Petitioner’s request for a special finding, being advised of 
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill. 2d 327 (1980).  

The Commission elaborates on the Decision of the Arbitrator with respect to the issues of 
temporary total disability benefits, maintenance and vocational rehabilitation, and Petitioner’s 
request for a special finding.   

I. Temporary Total Disability (TTD) and Maintenance/Vocational Rehabilitation

The Arbitrator concluded that Petitioner was entitled to temporary total disability (TTD)
benefits for the period from November 14, 2018 through July 8, 2019.  The Arbitrator also 
concluded that Petitioner was not entitled to maintenance benefits.   
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The Arbitrator found that when Respondent offered light duty work to Petitioner in June 
2019, it would have been too burdensome for Petitioner to travel from his home to the work site 
due to the flood conditions near Petitioner’s home at that time.  However, the Arbitrator reasoned 
that once the ferry resumed service on July 9, 2019, Petitioner’s surmise that the position was a 
“sham job” based on his “situational experience” was not a basis for a refusal to return to work.  
The Arbitrator also noted that Respondent’s safety manager, Pamela Brangenberg, credibly 
testified that the light duty work planned for Petitioner was a bona fide job.  The Arbitrator 
further observed that Petitioner testified that he decided to seek other work as early as March 
2019 and applied for a job on June 3, 2019, which raised questions regarding Petitioner’s 
credibility on this issue.   

The Illinois Appellate Court has upheld Commission decisions to deny TTD benefits 
despite the need for continued treatment where the employee voluntarily ceased working despite 
the availability of a position within the employee’s medical restrictions.  For example, in Presson 
v. Industrial Comm’n, 200 Ill. App. 3d 876, 880-81 (1990), the court upheld the Commission’s
finding that the period of TTD ended when the claimant was offered a light-duty job within her
restrictions, but she refused to even attempt to do the job.  Similarly, in Gallentine v. Industrial
Comm’n, 201 Ill. App. 3d 880, 886-88 (1990), where three doctors cleared the claimant to return
to light-duty work and the employer provided a job within the restrictions, the court upheld the
Commission’s denial of TTD benefits following the claimant's refusal to work the light-duty
position, noting that there was no medical testimony corroborating the claimant’s testimony that
she could not work at the light-duty position.  In this case, there was evidence that Petitioner
might not be able to return to full-duty work as an insulator as of March 2019, when he began to
consider retraining, but no evidence that Petitioner could not return to light-duty work.  To the
contrary, Petitioner was released to work with restrictions as of May 17, 2019 and, as the
Arbitrator noted, Petitioner sought work with other employers within his restrictions beginning
in June 2019.

Petitioner objects to the Arbitrator’s conclusions based on his treating physician, Dr. 
James Coyle, having issued a work note providing for intermittent sitting and standing on a 30-
minute interval.  However, the record establishes that Dr. Coyle added the sitting restriction 
based on Petitioner’s complaint on July 2, 2019, after Respondent offered Petitioner light duty 
work.  Respondent’s Section 12 examiner, Dr. Andrew Wayne, noted that Petitioner was not 
subject to a sitting restriction as of May 17, 2019 and opined that Petitioner did not require any 
sitting restrictions at that time.  Dr. Wayne also opined that there is no clinical, diagnostic study, 
or physiologic reason why Petitioner could not tolerate driving his vehicle either to work or 
medical appointments between the middle of May 2019 through the current date. 

Petitioner asserts that there was never a confirmation of a job or concrete job offer within 
Petitioner’s restrictions, which is contradicted by Respondent’s Exhibit 5, a June 6, 2019 email 
Respondent sent to Petitioner, requesting that Petitioner return to work on June 10 after returning 
to a training facility.  Petitioner also asserts that the offer represented a “gotcha” moment 
perpetrated by Respondent’s counsel, though there is no evidence to support the proposition.  
Petitioner further points to the fact that Ms. Brangenberg did not return the telephone call he 
placed in July 2019 to accept the light duty job and states that there was never any explanation as 
to why she did not return the call.  Ms. Brangenberg’s testimony establishes that this type of 
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contact from an employee was atypical, reported it to Respondent’s counsel and left the matter 
with him, understanding that Petitioner’s return to work was matter of dispute.  Respondent’s 
Exhibit 6, a July 10, 2019 email from Respondent’s counsel to Petitioner’s counsel, confirms that 
the issue of Petitioner’s request for a new work restriction (i.e., sitting/standing), his return to 
work a month after Respondent’s offer, and Petitioner’s request for vocational rehabilitation 
were all in dispute.   

The Arbitrator correctly concluded that Petitioner’s varying accounts of why he did not 
accept Respondent’s offer of light-duty work raises questions regarding his credibility on 
whether Respondent’s job offer was concrete or a “sham” as he suggests.  Petitioner relies on the 
widely known flood near his home as the basis on which the Commission should determine that 
Respondent’s job offer was a sham, but this is only one of multiple reasons Petitioner has offered 
for refusing the job offer.  Petitioner asserts that the job offer was a sham not only because he 
could not get there due to the flood, but also because of his personal understanding of the 
purported light duty work, and because his subjective symptoms – which were not restricted at 
the time – would have prevented him from performing the work that he says could not have 
existed in the first place.  Other than a one-month travel limitation due to a flood, the record does 
not support Petitioner’s contentions that Respondent did not, in fact, have light duty work 
available within his restrictions in June or thereafter.  

Simultaneously, Petitioner asks that his search for other employment months before 
Respondent made its job offer be ignored as a red herring.  The record in this case establishes 
that Petitioner considered retraining as early as May 2019, applied for other work in June 2019, 
and asserted that Respondent’s job offer was a sham based on “situational experience” that was 
not explained adequately by Petitioner’s testimony, the testimony of Petitioner’s witnesses, or 
the cross-examination of Respondent’s witnesses.  Given this record, the Commission concludes 
that Petitioner never intended to return to work for Respondent and his telephone call after the 
flood receded was an act entirely inconsistent with Petitioner’s own testimony that the job 
offered was, in his “situational experience,” a sham. 

For all of the aforementioned reasons, the Commission affirms and adopts the 
Arbitrator’s award of TTD benefits.  The Commission further determines as a clerical matter that 
the period from November 14, 2018 through July 8, 2019 constitutes 33 and 6/7ths weeks, rather 
than the 34 weeks calculated in the Decision of the Arbitrator. 

The Arbitrator relied upon the same reasoning to deny Petitioner’s claim for maintenance 
benefits.  Rehabilitation is neither mandatory for the employer nor appropriate if an injured 
employee does not intend, although capable, to return to work.  Euclid Beverage v. Illinois 
Workers’ Compensation Comm’n, 2019 IL App (2d) 180090WC, ¶ 31 (citing Schoon v. 
Industrial Comm’n, 259 Ill. App. 3d 587, 594 (1994)).  In this case, in light of the totality of the 
record, the Commission finds that Petitioner refused Respondent’s offer of light-duty work.  
Petitioner consulted with a vocational counselor in July 2019, but the counselor’s reports were 
ruled inadmissible as hearsay because Mr. Dolan did not testify at the hearing.  Petitioner 
submitted only three job applications as evidence of his job search from June 3, 2019 through 
January 3, 2020.  Given this record, the Commission affirms and adopts the Decision of the 
Arbitrator denying maintenance benefits and vocational rehabilitation. 
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II. Special Finding

Petitioner also requests a special finding answering the following question: “Can a
designated corporate representative, who has been present through the majority of Petitioner’s 
case in chief, be called as an adverse witness in Petitioner’s case?”  The Commission notes that 
Petitioner did not preserve the issue whether the Arbitrator’s ruling was in error in either his 
petition for review or statement of exceptions.  With respect to the particular facts of this case, 
the Commission notes no prejudice resulted from the Arbitrator’s ruling on the mode and order 
of interrogating Ms. Brangenberg whom Petitioner subjected to cross-examination.  In essence, 
Petitioner requests an advisory opinion from the Commission, which it declines to provide. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner’s average weekly 
wage was $1,799.51. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $1,199.67 per week for the period November 14, 2018 through July 8, 
2019, for a period of 33 and 6/7ths weeks, that being the period of temporary total incapacity for 
work under §8(b) of the Act.   

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury, including $26,771.40 for temporary total disability benefits already paid and $17,147.55 
in other benefits already paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner’s 
reasonable and necessary outstanding medical bills, pursuant to the fee schedule and §§8(a) and 
8.2 of the Act, for the services provided to Petitioner from October 26, 2018 through October 14, 
2019, as identified in Petitioner’s Exhibit 7, excluding the bill for vocational services.  
Respondent shall receive a credit for medical benefits that have been paid, and Respondent shall 
hold Petitioner harmless from any claims by any providers of the services for which Petitioner is 
receiving this credit, as provided by §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
prospective medical care is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
maintenance benefits is denied.  

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
vocational rehabilitation services is denied.  

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s Petition for 
Penalties pursuant to §§19(k) and 19(l) of the Act, and Fees pursuant to §16 of the Act, is denied. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on April 16, 2020 is hereby affirmed and adopted as modified herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Barbara N. Flores 
o: 3/4/21 Barbara N. Flores 
BNF/kcb 
045 

/s/Deborah L. Simpson 
Deborah L. Simpson 

Dissent in Part 

I agree with the majority’s special finding in this case, but I respectfully dissent from the 
majority decision, and would reverse the decision of the Arbitrator.  The Arbitrator concluded 
that Petitioner refused to return to a light duty position affecting Petitioner’s claim for temporary 
total disability (TTD) benefits.  The Arbitrator also concluded that Petitioner, after undergoing a 
two-level lumbar fusion with hardware placement, was able to return to work as an insulator 
performing heavy duty work, regularly building and tearing down scaffolding.  In my view, the 
evidence supports different conclusions. 

The Arbitrator and the majority recognize that Respondent’s expectation that Petitioner 
return to work light duty on June 10, 2019, in the middle of a historic flood, and terminating his 
TTD benefits as of that date was unreasonable.  They have extended Petitioner’s TTD benefits 
from June 9, 2019 through July 8, 2019 when the flood waters receded.  I agree with that 
conclusion, but do not agree that Petitioner refused to return to a light duty job thereafter.   

While it is true Petitioner testified that he believed the job was a “sham” and that he was 
looking for other work in March and April of 2019, it is undisputed that when flood waters began 
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receding in early July of 2019 he made multiple phone calls to Respondent’s safety supervisor, 
Ms. Brangenberg, about returning to light duty work.  Ms. Brangenberg admitted to receiving 
Petitioner’s messages about returning to work as the flood waters were receding.  She further 
admitted that she informed Respondent’s counsel of Petitioner’s calls and that he instructed her 
not to return those calls.  The majority’s acceptance of Respondent’s position that contact 
between Ms. Brangenberg and the Petitioner while matters were in dispute is “atypical” ignores 
the fact that it was Respondent’s counsel who instructed Petitioner’s counsel to instruct 
Petitioner to contact Ms. Brangenberg to obtain details about the light duty job.   

 
It is clear from the record that the Respondent believed it was justified in terminating 

benefits because Petitioner was unable to start the light duty position on June 10, 2019.  The 
record, in my opinion, also reveals that the Respondent did not return Petitioner’s calls in early 
July because it did not want to bring Petitioner back to a light duty position.  I note that when 
Respondent’s Section 12 physiatrist opined months later that Petitioner could return to full 
unrestricted duty, Respondent’s counsel sent another email again instructing the Petitioner to 
contact Ms. Brangenberg directly about return to work details.  Respondent’s argument that Ms. 
Brangenberg returning Petitioner’s calls in early July would have been “atypical” rings quite 
hollow.  Even if the contact from Petitioner to Ms. Brangenberg was “atypical” prompting her 
referral of it back to Respondent’s counsel, it was Respondent’s counsel who instructed 
Petitioner’s counsel to have his client contact Ms. Brangenberg directly on multiple occasions.  
Given Ms. Brangenberg’s failure to respond to Petitioner’s inquiries in her capacity as safety 
manager after the flood had receded, I would extend Petitioner’s TTD benefits through October 
14, 2019, the day Dr. Coyle released Petitioner from care with a 30 lb. lifting restriction among 
others.  

 
Finally, in my view, Petitioner’s belief that the light duty position was a “sham” simply is 

not relevant nor is his decision to begin looking for other positions in March and April of 2019.  
This claimant underwent a two-level fusion.  Petitioner’s search for other positions strikes me as 
a person planning for the future.  The arbitrator and majority conclude that he never intended to 
return to work because of his belief that the job was a “sham,” addressing Petitioner’s credibility.  
Had Ms. Brangenberg returned Petitioner’s calls there would be no need for such an analysis or 
conclusion.   
 

In addition, the Arbitrator found that Respondent’s Section 12 examiner, Physiatrist 
Wayne, was more persuasive that orthopaedic surgeon, Dr. Coyle.  The arbitrator concluded that 
Petitioner could return to work without restrictions to the “heavy” job as an insulator building 
and tearing down scaffolding regularly.  The majority affirms and adopts that conclusion.  I 
disagree and would find surgeon Coyle’s opinion that Petitioner has, a 30 lb. lifting restriction 
among others, more persuasive.   
 

Shortly after his injury, the employer referred Petitioner to Dr. Dirkers.  Because of the 
severity of Petitioner’s condition, he referred Petitioner to Dr. Coyle.  When Dr. Coyle believed 
a fusion surgery was warranted, Respondent requested that he see orthopaedic surgeon, Dr. 
Bernardi, for a second opinion.  Surgeon Bernardi agreed that surgery was appropriate.  On 
February 11, 2019, Dr. Coyle performed a two-level fusion of Petitioner’s lumbar spine inserting 
hardware.    
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Following surgery, Petitioner stopped narcotic pain medicine within two weeks, was 

walking a mile or two within four weeks, and was eventually walking seven miles a day in May 
of 2019.  Formal therapy was not required because of Petitioner’s own efforts to improve his 
condition.  On October 14, 2019, Dr. Coyle released Petitioner from care with a 30 lb. lifting 
restriction.   

 
Rather than rely on Dr. Coyle’s recommendations or send Petitioner back to Dr. Bernardi 

or any other surgeon, Respondent sent Petitioner to Physiatrist Wayne.  He admitted that he had 
never performed a fusion surgery and that segments above and below Petitioner’s fused spine 
were at risk of injury because of the extra pressure they would be under.  Nevertheless, on three 
separate occasions in his deposition, Physiatrist Wayne, concluded that Petitioner could return to 
work without restrictions in May of 2019, less than 12 weeks after having undergone a two level 
fusion.  Only on cross examination did he realize the imprudence of that opinion and he testified 
that Petitioner could return to work as an insulator without restrictions as of October 14, 2019.  
In my view, that opinion is equally misplaced.   

 
Petitioner is an insulator in his mid-forties who has undergone a two-level lumbar fusion 

and worked extremely hard on his recovery.  I would rely upon the opinion of the orthopaedic 
surgeon, Dr. Coyle, and find that Petitioner is unable to return to unrestricted duty as an 
insulator.  I would have awarded maintenance benefits accordingly.  
 

For all the foregoing reasons, I respectfully dissent from the decision of the majority.            
 
               
 
 
       /s/Marc Parker 
       Marc Parker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Juan Montoya, 
Petitioner, 

vs. NO:  18 WC 17839 

J & R Dairy Inc, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issues of accident, temporary 
disability, permanent disability and medical and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No bond is required for removal of this cause to the Circuit Court by Respondent. The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

DATED: /s/Deborah L. Simpson 
o4/7/21 Deborah L. Simpson 
DLS/rm 
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Marc Parker 
Marc Parker 

4/29/2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: UP   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

JUDY STALNAKER, 

Petitioner, 

vs. NO:  08 WC 10108 

CITY OF CHICAGO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causation, medical expenses, and the 
nature and extent of Petitioner’s permanent disability and being advised of the facts and law, 
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

I. FINDINGS OF FACT

The Commission elaborates on the Decision of the Arbitrator with respect to the issues of
medical expenses and the nature and extent of Petitioner’s injury.  In so doing, the Commission 
notes that Petitioner had prior bilateral total knee replacement surgeries in 2000 after which she 
worked for Respondent until she sustained the undisputed accident at work giving rise to the 
issues on review.  On January 31, 2008, Petitioner was working for Respondent as a traffic guard 
at the intersection of Clark and Jackson.  While directing traffic, she was struck by a taxi and 
knocked to the street.  Petitioner testified that she felt pain mostly in her right leg, and was taken 
by ambulance to Northwestern Hospital. 

A. Medical Treatment

The emergency room records reflect that Petitioner presented with right knee pain after 
being hit by a turning vehicle while working as a traffic guard.  She was unable to ambulate.  
The bone health consultation note states that, “[d]espite her age, due to the origin of the fracture, 
it cannot be attributed to fragility or osteoporosis.”  X-rays showed severely comminuted 
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fractures of the distal femur at the level of the existing total right knee prosthesis, which 
appeared intact.  A CT showed a non-restrained cemented right knee prosthesis, severe 
degenerative joint disease of the patellofemoral knee joint, severely commuted, angulated, 
displaced and foreshortened fracture of the right femur, not affecting the prosthesis, incomplete 
non-displaced fracture of the medial cortex of the right proximal tibia, small hematoma in the 
right intermediate vastus muscle, and remote Pelligrini-Steida injury of femoral origin of the 
medial collateral ligament.   

The following day, on February 1, 2008, Dr. Cordes performed right distal femur open 
reduction internal fixation (ORIF) surgery with bone-grafting for comminuted supracondylar 
periprosthetic femur fracture.   

On February 9, 2008, Petitioner was discharged with a diagnosis of periprosthetic distal 
femur fracture, instructed to follow up with Dr. Cordes in 10-14 days, and transferred to 
Rehabilitation Institute of Chicago (RIC).  On March 10, 2008 she was transferred to a sub-acute 
nursing facility, but had difficulties with DVT and Coumadin failure.  She was transferred back 
to RIC on April 22, 2008 after she was able to bear weight and began formal physical therapy 
there on April 30, 2008.  Petitioner also underwent treatment for post-operatively developed 
DVT through April of 2008.  Petitioner was discharged on April 29, 2008 when it was 
determined that she was 50% weightbearing and transported home by ambulance.   

Petitioner continued to treat with Dr. Cordes through 2008 and continued physical 
therapy.  Petitioner underwent a functional capacity evaluation (FCE) on January 7, 2009 which 
placed her at “light-duty sedentary work.”  It was noted that Petitioner could walk on an 
occasional basis, continually, for approximately 18 minutes and without a cane for less than 10 
minutes.  The evaluating therapist determined that Petitioner gave appropriate effort and the 
results were considered to be a valid assessment of her functional capabilities.  She was placed at 
the light physical demand level (i.e., able to exert 20 pounds of force occasionally and 10 pounds 
frequently).  Petitioner testified that Respondent did not have any such jobs available. 

On January 20, 2009, Petitioner returned to Dr. Cordes at which time he advised that she 
was likely at MMI, but could not return to her prior job.  He believed she could work in a seated 
position with limited standing/walking and he would see her again in six months.   

As of July 14, 2009, Dr. Cordes noted that Petitioner was able to ambulate a limited 
distance around the house without a cane.  Her prosthetic knee seemed to be in good alignment 
and there was no evidence of hardware failure.  However, he noted that there was no light work 
available and Petitioner was unable to rejoin the workforce.  Dr. Cordes indicated that Petitioner 
was most likely at maximum medical improvement (MMI) and scheduled a follow up visit in six 
months. 

On January 12, 2010, Petitioner reported that she ambulated outside with the four-
pronged cane and ambulated without a cane in her home.  Dr. Cordes noted that Petitioner’s 
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regular orthopedic surgeon was concerned about possible nonunion, but Dr. Cordes did not 
believe there was a true nonunion.  He noted that no light duty was available and placed 
Petitioner at MMI. 

Petitioner returned to Dr. Cordes on June 24, 2010 with recent onset of swelling around 
the knee.  He noted that Petitioner was at increased risk for premature loosening of the 
components on the right relative to the left knee, but no intervention was indicated at that time.  
Dr. Cordes released Petitioner from treatment to return yearly or as needed.   

B. Return to Light Duty Work

Petitioner testified that sedentary jobs were still not available.  Respondent summoned 
Petitioner to a meeting on June 24, 2010.  Petitioner testified that she provided Respondent’s 
human resource department with her work history and was informed that they did not have any 
jobs for her.  She was also told that he had to fill out 10 job applications a week.   

The record reflects that Petitioner was provided with blank “City of Chicago Injury on 
Duty Job Search Log” sheets to complete which states to “deliver it in person each week to the 
address listed below[]” to avoid suspension or termination of her disability payments.  Petitioner 
identified her job search logs, which were offered into evidence.  The logs include approximately 
82 pages with some undated pages.  Approximately 490 dated entries begin on July 15, 2010 
through April 25, 2011.  Petitioner testified that the job applications she submitted were for jobs 
with potential employers other than Respondent.   

Petitioner testified that she stopped participating in the vocational program around April 
25, 2011 because Dr. Cordes indicated that she was no longer at MMI and her leg was getting 
shorter.  He advised her to see a spine surgeon for that condition.   

C. Continued Medical Treatment

The medical records reflect that on February 14, 2012 Petitioner presented to Dr. DeWald 
at Rush for evaluation of degenerative kyphoscoliosis.  Petitioner presented with an obvious 
short leg gait and Dr. DeWald noted severe lumbar degenerative disc disease.  He attributed most 
of her conditions to the shortened leg and difficulty ambulating which related back to her work 
accident and resulting ORIF surgery.  He recommended she see a rehabilitation specialist.  
Petitioner testified that she has not had recommended surgery.  

On March 21, 2012, Petitioner returned to Dr. Cordes who ordered a CT and informed 
her that there was a nonunion in her right knee.  A CT of the right knee on that date revealed 
chronic nonunion of the distal femoral metaphysis.  The study reflects increased hardware failure 
and possible chronic osteomyelitis with cutaneous sinus tract as the cause of the nonunion.  He 
recommended additional surgery. 
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Petitioner testified that she wanted to get a second opinion and saw Dr. Virkus.  The 
medical records reflect that she presented to him on July 10, 2012 for a new patient evaluation.  
She reported that her pain was increasing over the past number of months to the point where she 
now frequently used a scooter for longer distances.  Petitioner was 5’4” and 278 lbs. and noted to 
be morbidly obese.  X-rays showed a clear nonunion.  Dr. Virkus discussed various surgical 
options with Petitioner including a revision of the ORIF surgery, resection of the distal femur 
nonunion, and a revision of the knee with a hinged prosthesis.  He recommended the hinged knee 
option and Petitioner accepted the recommendation.  Dr. Virkus noted that they would await 
approval. 

D. Respondent’s First Section 12 Examination – Dr. Garapati

Petitioner submitted to a Section 12 examination with Dr. Garapati at Respondent’s 
request on September 24, 2012.  Dr. Garapati issued a report of the same date.  He noted 
Petitioner’s report that, despite prior bilateral total knee replacements in 2000, she had no pain in 
her knees prior to her accident on January 31, 2008.   

Petitioner reported that she had surgery and was non-weightbearing for an extended 
period.  She complained of significant pain in her right leg.  Petitioner was able to drive and get 
into/out of her car, could perform some household chores, but could not walk any significant 
distance or perform ADLs.  She used a walker for ambulating longer distances.  Her right leg 
was one-to-two centimeters shorter than the left.  She still had good range of motion in the knee.  
She was neurovascularly intact.  Dr. Garapati noted that Petitioner could walk but with a 
significant antalgic gait and has difficulty walking without any assistance and rather holds onto 
the cart and table in her room.  Petitioner was also able to walk with a walker, but with 
significant difficulty and unable to walk a significant distance. 

Dr. Garapati took x-rays in which the right arthroplasty appeared to be intact, but there 
was significant varus angulation of the distal femur fracture and callus formation, and no good 
evidence of bridging callus formation.  Dr. Garapati also noted that some of the screws appeared 
to be broken. 

Dr. Garapati diagnosed Petitioner with a comminuted right distal periprosthetic fracture 
from the accident and determined that she currently had a nonunion with angulation, bone loss, 
and shortening of the right distal femur.  He opined that Petitioner’s condition was directly 
caused by the work accident.   

Dr. Garapati noted that Petitioner’s condition was “very complicated” given her situation 
and limited options.  He did not believe doing nothing was a viable option and recommended 
further surgical intervention consisting of a nonunion repair with iliac crest bone grafting and 
revision ORIF, or a distal femoral replacement with a hinged knee type prosthesis.  Dr. Garapati 
recommended the latter surgery.  He also noted that this was very specialized surgery and 
identified some local surgeons who could perform it.  Dr. Garapati further opined that, without 
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intervention, Petitioner’s prognosis was very poor, and she would not have significant 
improvement.   

Dr. Garapati found that Petitioner was not at maximum medical improvement and he 
recommended further surgical intervention.  He opined that Petitioner would only be suitable for 
a sedentary job with no significant walking and no carrying.   

E. Continued Medical Treatment

Petitioner testified that Dr. Virkus left town and referred her to Dr. Gitelis.  The medical 
records reflect that Petitioner presented to Dr. Gitelis on January 21, 2013.  He noted that x-rays 
showed more varus deformity in the knee and more hardware deflection.  The surgery he 
envisioned would be very complex due to her obesity.   

In a letter dated March 1, 2013, Dr. Gitelis informed Respondent’s nurse case manager 
from Coventry that he would be performing a complex limb preservation and reconstruction 
operation on Petitioner who was largely non-ambulatory.  Dr. Gitelis noted that Petitioner had 
nonunion of her femur and that she was referred by a trauma reconstruction surgeon who 
indicated there was very little that he could offer her.  He further noted that Petitioner would 
need comprehensive medical evaluation to determine whether she could tolerate such as 
significant operation. 

On March 18, 2013, Dr. Gitelis was unable to aspirate Petitioner’s knee due to her 
obesity, which was required to ensure that her nonunion was not caused by infection pre-
operatively.  He ordered an ultra-sound guided aspiration, which was to be performed on March 
21, 2013.   

Petitioner testified that the surgery was scheduled, but Dr. Gitelis called her and 
cancelled it.  The record reflects a note dated April 17, 2013 from Dr. Gitelis that he was 
concerned about performing the procedure given Petitioner’s condition and comorbidities, which 
could result in amputation, a risk he was unwilling to accept.  A letter to Respondent’s nurse case 
manager dated April 18, 2013 reiterated his concerns, and recommendation that Petitioner obtain 
a second opinion and probably surgical reconstruction with Dr. Sim at the Mayo Clinic.  
Petitioner testified that Respondent did not authorize the surgery at Mayo, but allowed her to 
choose another doctor; she saw Dr. Peabody at Northwestern.   

The medical records reflect that on July 29, 2013, Petitioner returned to Northwestern 
and saw Dr. Peabody and his resident.  She reported ongoing right knee pain affecting her daily 
living for years adversely affecting her quality of life, especially as of late.  Petitioner ambulated 
for a few steps at home with the aid of a walker, but predominantly used a scooter.  She had to 
take narcotic medication for the pain.  Imaging showed nonunion of the right periprosthetic distal 
femur fracture, with multiple screw failures, and significant shortening.  Dr. Peabody stated that 
treatment options included conservative treatment with pain medication, amputation, knee 
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fusion, or hinged knee prosthesis.  Petitioner indicated that she did not wish to have an 
amputation or knee fusion, but could not continue to live in her current state, and elected for 
revision surgery. 

On August 26, 2013, Petitioner returned to Dr. Peabody to discuss management of her 
knee pain.  She was taking Norco, using compression stockings, and was not attempting any 
motion of the knee.  Dr. Peabody believed that resecting the femur and reconstructing in one 
stage was a mistake because of the increased danger of infection.  He recommended a two-stage 
surgery including a resection arthroplasty, removal of hardware, rod and cement spacer with 
cultures and ID consultation followed by six weeks in a skilled nursing facility and then a replant 
of the distal femur and hinged knee, if possible.  Petitioner was considering non-operative 
treatment and was seeing someone at RIC. 

On October 28, 2013, Dr. Peabody noted that the knee pain had been stable, and 
Petitioner was somewhat content with the current status of her complicated knee pathology.  He 
maintained his recommendation for a two-stage surgical intervention, which Petitioner 
understood would not significantly improve function, but would stabilize the femur and reduce 
the risk of infection.  Petitioner was still considering conservative treatment. 

On January 20, 2014, Dr. Peabody re-aspirated Petitioner’s knee and maintained his 
recommendation for staged surgical intervention.  As of April 9, 2014, Dr. Peabody noted that x-
rays showed progressive shortening of the right leg, displacement of the distal femur with loose 
hardware, and a screw projecting laterally.  Petitioner was under cardiac evaluation having spent 
two months hospitalized for afib as well as renal and other issues.  Petitioner’s nonunion site 
appeared to be infected.  Dr. Peabody continued to recommend the major two-stage surgery 
noting that infection was problematic.  He noted that the limb would have to remain shorter and 
amputation above the knee was a possibility. 

Dr. Peabody continued to treat Petitioner conservatively.  He aspirated her knee on June 
11, 2014.  As of March 2, 2015, Dr. Peabody noted she was doing worse with more difficulty 
getting around.  Imaging showed nonunion throughout the knee and possible infection.  Dr. 
Peabody believed that amputation might be her best option, though it would significantly change 
her living situation, and that she might not be a candidate for re-implantation such that, 
alternatively, a fusion might be best.  He would order another aspiration.   

On April 6, 2015, Petitioner reported that her pain was increasing but she was able to 
walk limited distances with a walker.  Dr. Peabody informed her that they could remove the 
hardware but that included risks of infection and he was concerned about her history of DVT.  In 
addition, there was no guarantee that her function would be any better and her leg may still have 
to be amputated.  Dr. Peabody noted that no further cardiac workup was recommended by preop, 
and he recommended the two-staged surgery noting that the second stage surgery could be a 
replant, if possible, or a fusion.  
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On April 16, 2015, Petitioner underwent a resection for failed hardware, right lateral 
femoral plate and multiple broken screws (two of which required a separate incision in addition 
to a lateral incision, one of which required drilling into the bone proximally in order to remove 
the broken fragment left in the bone), removal of distal femur including the distal femoral 
component, but resecting essentially to the fracture site, removal of the tibial prosthesis, removal 
of cement of the proximal tibia, placement of an intermedullary nail between the tibia and femur, 
and placement of an antibiotic cement spacer over the rod.  Dr. Peabody’s postoperative 
diagnosis was of nonunion right distal femur, periprosthetic femur fracture, infected total knee 
arthroplasty (right). 

Petitioner followed up with Dr. Peabody and at Northwestern for post-operative care 
while at RIC and thereafter.  Petitioner testified that she was fitted with a power wheelchair, 
which she still used.  The medical records reflect that on May 4, 2015, Dr. Peabody noted that 
Petitioner’s wounds were healing but she had severe lymphedema on both legs.  She had to be a 
splint for six weeks.  As of June 22, 2015, Petitioner remained at RIC and was compliant with a 
knee brace locked in extension.  Dr. Peabody noted that Petitioner “was educated on the need to 
keep brace on throughout her life Ok to take off brace to shower[.]”  On August 24, 2015, Dr. 
Peabody advised she might need additional surgery to remove hardware.  He also prescribed 
Norco, continued her home exercise program, and provided a new brace.   

F. Transportation

While in post-operative treatment, Petitioner received some information from the 
Regional Transportation Authority (RTA) in response to her application for ADA Paratransit 
services.  On August 28, 2015, RTA informed Petitioner that she was eligible for “some” ADA 
paratransit services.  RTA noted that Petitioner’s wheelchair was not a standard size, “which may 
cause difficulty in using a bus lift or maneuvering to the securement area.  In addition, due to 
[her] use of a wheelchair, [she was] unable to maneuver on curbs, uneven or unpaved surfaces, 
or when snow or ice is on the ground.”  Notwithstanding, RTA determined that Petitioner was 
able to perform the necessary tasks for independent travel on fixed routes under “some” 
conditions.  RTA further determined that Petitioner demonstrated the ability to travel four blocks 
in her motorized wheelchair, cross streets in a timely fashion, negotiate curbs and terrain, and use 
accessible fixed route bus and train service.  Petitioner was deemed eligible to use ADA 
paratransit where there were no curb cuts, where sidewalks were in good condition, when there 
was no snow or ice on the ground, and only during the winter months of November 15 to March 
15. Petitioner was informed that her eligibility for these services would expire on February 28,
2019.

On February 16, 2016, Petitioner received a letter from Pace Paratransit Operations in 
response to her complaint dated January 21, 2016.  In the letter, Pace noted that a road supervisor 
came to her home to measure her wheelchair because she was being sent vehicles that could not 
accommodate it or her extended leg.  Ms. Gettes, Project Manager, Quality Assurance, advised 
Petitioner that “[d]ue to your leg being extended beyond the normal spacing of a wheelchair, 
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there may be instances where your wheelchair cannot be safely secured. Wheelchairs must be 
secured forward facing; If the rider cannot be secured safely then they will not be able to be 
transported.”  

Petitioner testified that she purchased a van that would accommodate her wheelchair 
because she was otherwise unable to go anywhere.  She also testified without rebuttal that she 
purchased the van from MobilityWorks, a company which sells automobiles and other accessible 
equipment for the disabled.  The record reflects a purchase order from MobilityWorks totaling 
$37,662 due on delivery for a used 2015 Dodge Grand Caravan, itemized as including a $22,000 
chassis price and a $17,900 conversion price.  The purchase order further included a $2,500 
trade-in credit for her car.  Petitioner testified that she was making monthly payments for the 
van.   

Petitioner also testified that she had a lift installed in her home, which later had to be 
repaired.  Respondent paid for the installation but not the repairs, which Petitioner paid. 
Referring to Petitioner’s Exhibits 13 and 16, Petitioner testified regarding the bills for the 
maintenance of the lift incurred by Access and Extended Home Living. 

G. Continued Medical Treatment

In the interim, Petitioner returned to Dr. Peabody for continued follow up care.  As of 
November 30, 2015 and June 28, 2016, Petitioner was unwilling to have a fusion or attempted 
reconstruction surgery, and Dr. Peabody remained concerned about her post-operative 
complications.  He recommended that she was best left as is, in a long brace. 

On July 15, 2016, Dr. Peabody issued a letter indicating that Petitioner was being treated 
for multiple medical conditions.  She had a right-knee fusion for an infection following treatment 
of her periprosthetic femur fracture, wore a locked brace at all times, got about in a motorized 
chair, and required narcotic medication for chronic pain.  Dr. Peabody indicated that Petitioner 
“requires assistance for mobility and for activities of daily living including bathing because of 
impaired mobility, morbid obesity, advanced age and sarcopenia.”  He further stated that her 
condition was permanent. 

Petitioner continued to follow up with Dr. Peabody through 2017 and 2018.  A hospital 
bed was ordered for Petitioner’s home on May 22, 2017.  As of February 5, 2018, Dr. Peabody 
authored another letter reiterating Petitioner’s medical needs and condition as permanent.  On 
November 5, 2018, Dr. Peabody noted that Petitioner got around in a motorized wheelchair and 
could stand and walk for very limited distances with assistance.  X-rays showed no change in 
Petitioner’s condition.  He noted that he had no additional suggestions at that time, her pain 
medication was being managed by her primary care physician, and he would see her in six 
months. 
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In October of 2017, Petitioner paid for installation of entry doors from WindowWorks 
and testified that she did so to be able to go in and out of her home with the wheelchair. 

H. Respondent’s Second Section 12 Examination & Deposition Testimony – Dr. Koehler

On cross-examination, Petitioner testified that she was truthful with Dr. Koehler about 
her condition.  She also agreed that Dr. Peabody no longer was prescribing her medication.  Her 
current prescriptions come from her primary care physician.  She filled out all the forms 
Respondent asked her concerning return to work.  She can walk short distances out of her 
wheelchair, with assistance. 

The record reflects that Petitioner submitted to a second Section 12 examination at 
Respondent’s request with Dr. Koehler on February 28, 2018 and he issued his report on March 
8, 2018.  Dr. Koehler noted his review of records from Little Company of Mary Hospital, 
Northwestern Hospital, RIC, Dr. Cordes, Dr. Gitelis, Ability Lab, Dr. Zavala, and University of 
Chicago Medicine.   

Regarding her medications, Dr. Koehler notes that she took: (1) Low dose aspirin; (2) 
Metoprolol 300 mg daily; (3) Propafenone extended release capsules, one twice a day; (4) 
Allopurinol 100 mg once a day; (5) Furosemide 20 mg three times a day; (6) Colchicine one 
Monday, Wednesday and Friday; (7) Sertraline one daily; (8) Montelukast 10 mg every evening; 
(9) Pantoprazole 40 mg one daily; and (10) Sodium bicarb 250 mg two tablets twice a day.

Regarding her activities of daily living, Dr. Koehler noted that Petitioner was bound in a 
high-tech, motorized wheelchair that could assist her getting in and out of it.  She can traverse up 
ramps with her wheelchair.  Petitioner’s daughter and her husband live with Petitioner and 
provide a lot of the caretaking she needs, but she also has home health care three times per week 
by a caretaker who assists her in traversing the shower and removing and reapplying her brace 
for bathing.  Petitioner needs assistance getting in and out of her brace and in getting in and out 
of her shower chair.  Petitioner’s daughter does the cooking.  The caretaker does the laundry.  
Petitioner does some shopping with her daughter, and has a handicap van with a ramp that she is 
able to drive up and down, which helps her get to where she is going for shopping if necessary. 

Dr. Koehler noted that Petitioner has a walker, but mostly is in the wheelchair.  Also, her 
right lower leg is fixed and she experiences pain there, which “is problematic for her obviously 
with ambulation.”  Dr. Koehler noted that Petitioner had not returned to work since her accident 
and reported that this is due to the multiplicity of her complicated medical problems.   

On physical examination, Dr. Koehler noted extensive swelling edema, pain to palpation 
of the lower right leg (which Dr. Peabody opines is probably related to the loosening he has 
noted of the distal component of the rod in her leg), and a fused right knee with no motion.  Her 
strength in the lower extremities is 3/5.  Dr. Koehler was able to have Petitioner stand, but she is 
unsteady in the standing position.  Petitioner was able to walk with assistance. “However, she 
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has a fused right leg which makes it difficult to move and she is unsteady throughout. She would 
require a walker for any brief ambulation.” 

Dr. Koehler diagnosed Petitioner with: (1) Fused right knee, secondary to nonunion 
femur fracture with osteomyelitis; (2) Extreme obesity; (3) Obstructive sleep apnea; (4) Atrial 
fibrillation satisfactorily treated; (5) Chronic renal failure; (6) Asthma; (7) Gastroesophageal 
reflux disease; (8) Hypertension; (9) Bleeding complications secondary to anticoagulation, 
resolved; (10) Status post right ventricular laceration during cardiac procedure; (11) Deep venous 
thrombosis with IVC filter; (12) Bilateral total knee arthroplasties; and (13) Mild congestive 
heart failure on Lasix. 

Ultimately, Dr. Koehler opined with a reasonable degree of medical and surgical 
certainty, as a board-certified occupational medicine specialist, as follows: 

“…[I]t is my opinion that the current diagnoses which relate to her accident dated 
January 31, 2008 are: 1) Fused right knee secondary to nonunion femur fracture 
with osteomyelitis. The basis of my answer is that Ms. Stalnaker was struck by a 
cab which was struck by a different car and the cab was shoved into her, causing 
the femur fracture. The femur fracture then went on to surgery which, 
unfortunately, had an infection deep within, which caused a nonunion of the 
bones, i.e., the bones did not fuse and did not heal properly, and she later had to 
go on to a Stage 1 fusion procedure; however, they were unable to go on to Stage 
2 due to postoperative complications of renal failure, and at this time there is no 
surgeon willing to proceed with the second procedure to place a hinge in her knee. 
Therefore, she is now left with a fused knee in extension. She has a multiplicity of 
other medical diagnoses which do not relate to the fracture, i.e., the fracture did 
not cause any of those other medical conditions, nor did her subsequent nonunion 
and osteomyelitis relate to those conditions. She also had some complications of 
her medical treatments and procedures such as hammer joint anticoagulation and 
perforated right ventricle during the atrial appendage surgical procedure.” 

Dr. Koehler opined that Petitioner had reached maximum medical improvement with 
regard to her right knee noting “There are no prospects for improvement, as she is not a surgical 
candidate to have any further procedures on the knee, which would have to be significant and 
substantial, in that placing a hinge in the knee would require the removal of the rod and 
additional procedures on the bone, all of which would have risk of infection and her own risk of 
having medical conditions which are likely to be adversely affected by the surgical anesthesia 
and time under anesthesia she had previously. She had reached MMI with respect to her right 
knee when they fused the right knee in April 2015. In my opinion, no further treatment is 
indicated or safe for her to engage in.” 
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Dr. Koehler was also asked to opine whether Petitioner would be able to return to work in 
any capacity with regard to her right leg or any other condition that might or could be related to 
the original injury.  He opined as follows: 

“… Ms. Stalnaker can return to employment in my opinion. In particular, Ms. 
Stalnaker is very sharp mentally. She is able to answer questions briskly, quickly 
and appropriately. She was engaging and had an excellent attitude about her 
condition. She is motivated to do the best in her situation. She will be wheel-chair 
bound due to her medical conditions, which keep her wheelchair bound. It is my 
opinion that the primary reason for her being wheelchair bound is her extreme 
obesity rather than the knee fusion. The knee fusion would affect her ambulatory 
ability. However, if she was 150 pounds lighter, she would be able to ambulate 
rather efficiently. I say this because her hips are intact, her ankles and feet are 
intact, and there would be no reason she could not ambulate if she was 150 
pounds lighter. Because of her mental sharpness, she would be able to work at a 
call center, answering the phones, such as logistics, 911/EMS or 
telecommunication call centers or utilities call centers or other similar sedentary 
work. Her wheelchair is very effective in its ability to adjust her and help her be 
properly positioned. She has had no problems with skin breakdown or ulceration. 
She has good sensory function and, therefore, she would be able to operate her 
wheelchair into a workplace to be seated at a work station and use a headset to 
speak and manage phone conversations and the like. The medical factual basis for 
this statement is as noted above. Her mental faculty is 100% intact. She is a fully 
capable individual from a mental standpoint and her wheelchair would enable her 
to traverse into any workplace setting with ease.” 

On October 26, 2018, Dr. Koehler, who is board-certified in occupational and emergency 
medicine, testified by deposition regarding the examination.  About three-quarters of his practice 
involved treating patients, and one-quarter involved medical/legal issues.  He reviewed 
Petitioner’s records and examined her.  Petitioner reported that she had right leg pain “and a 
fixed leg problematic for ambulation.”  She had a walker, but used a wheelchair most of the time.  

Dr. Koehler recounted the specific details identified in his report about Petitioner’s 
condition, her wheelchair, ability to ambulate with a walker short distances, and his diagnoses.  
He also testified about the opinions that he rendered in his report clarifying that the following 
conditions were related to Petitioner’s accident at work: fused right knee, secondary to nonunion 
femur fracture with osteomyelitis; bleeding complications secondary to anticoagulation, 
resolved; and bilateral total knee arthroplasties.  Dr. Koehler maintained his opinion that 
Petitioner had reached MMI as of April 2015.   

Dr. Koehler also testified that Petitioner could not return to her regular job as a traffic 
control aide for Respondent, but she could return to other work.  He explained that he believed 
that Petitioner could ambulate if she were 150 pounds lighter and her “mental facilities were 
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100% intact.”  He thought she would work in a call center and be able to position herself 
correctly with her high-tech wheelchair.  He clarified that he believed Petitioner could work even 
if she did not lose 150 pounds.   

On cross-examination, Dr. Koehler explained that the quarter of his practice, not 
involving treating patients, included consulting as well as IMEs.  Petitioner’s wheelchair was 
3.5’ wide and 4.5’ long.  When she appeared for his examination, Dr. Koehler understood that a 
van delivered her.  He was unsure if it was a Pace van.  Nobody was in the examination with her, 
but he could not recall if anyone came into his office with Petitioner. 

Petitioner told him that she stopped treating with Dr. Cordes because he did not listen to 
her complaints about ongoing pain.  She went to Dr. Virkus on referral from a friend.  He then 
left the practice and referred her to Dr. Gitelis.  He scheduled her for surgery but then referred 
her to Mayo Clinic.  Dr. Koehler did not believe he saw any IME report from Dr. Garapati, 
unless he commented on it in his report.   

Dr. Koehler testified that Petitioner never had the surgery to implant the hinged prosthetic 
because of medical complications unrelated to her accident.  The knee was continuously braced 
and was fused with no motion, but it was “ever so slightly flexed” and not entirely straight. 

Dr. Koehler agreed that the condition of Petitioner’s leg was permanent, but he did not 
know that she was taking two 10 mg Norco pills at least three times per day.  He testified that if 
she was taking that much, it was “a lot,” but if she was in an office setting doing sedentary work 
her work performance might be an issue.  However, he did not find Petitioner to be attenuated by 
narcotic medication when he saw her.   

Dr. Koehler surmised that Petitioner would need a handicapped van to accommodate her 
oversized wheelchair to get to a job such as he suggested in his report.  He agreed Petitioner was 
“incapable of being out of the wheelchair for any length of time.”  Dr. Koehler further agreed 
that a prospective employer would have to make certain accommodations for her primarily at the 
work station including a desk that was the right height, and accessibility to a keyboard and 
phone.  He also testified that the facility would necessarily be ADA compliant.  He did not 
recommend that she ambulate with a walker at work, even an ADA compliant institution, noting 
“I don’t see any reason to do it. I mean, she’s not going to be able to go to the bathroom with a 
walker because she can’t go far enough.” 

On redirect examination, Dr. Koehler testified that the dosage of Norco that Petitioner’s 
lawyer stated she was taking (two 10 mg pills daily) was excessive, not recommended to be 
taken on a long-term chronic basis, though he did not know the threshold off the top of his head, 
and it would affect her ability to drive.  He did not see any medications on her list he thought 
was unreasonable, and his examination did not persuade him that she needed any other 
medication. 
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On further cross-examination, it was clarified that Dr. Koehler understood that Petitioner 
was taking Norco at the time of the deposition, not at the time of his examination.  Being at MMI 
did not necessarily mean that a patient no longer needed to take medication. 

I. Vocational Rehabilitation

1. Respondent’s Labor Market Survey – Ms. Bethell (MedVoc)

On June 15, 2018, Jacqueline Bethell of MedVoc Rehabilitation issued a labor market 
survey at Respondent’s request.  Subsequently, Ms. Bethell was called as a witness by 
Respondent and gave testimony at an evidence deposition. 

Ms. Bethell testified that she was a certified rehabilitation counselor since 2012.  She 
confirmed that Respondent asked her to prepare a labor market survey regarding Petitioner, 
whom she had not met, based on Dr. Koehler’s report. 

In preparing her survey, Ms. Bethell talked to prospective employers to determine 
whether they were able to hire people with Petitioner’s work history and be able to accommodate 
their impairments.  Ms. Bethell specifically inquired whether the prospective employers could 
accommodate a large wheelchair, which Petitioner used.  She called 24 such prospective 
employers, two would not consider a candidate like Petitioner, seven chose not to participate, 
and 15 indicated they would consider such a candidate. 

With regard to potential wages, Ms. Bethell determined that the mean entry level 
compensation was $10.98 an hour.  Since then, the minimum wage in Chicago was increased to 
$12 an hour, so the compensation for the jobs identified in Chicago would increase to at least 
that rate.  She noted that any company with more than 20 employees had to be ADA compliant 
and found a stable labor market in areas such as concierge, greeter, and call center.   

On cross-examination, Ms. Bethell testified that MedVoc did not provide vocational 
services to Petitioner.  She also acknowledged that she was asked to provide a forensic 
assessment of Petitioner’s employability by Respondent based solely on the report of Dr. 
Koehler. 

Ms. Bethell also testified that Lauren Egle worked with her on the survey and “[Ms. 
Egle] called a lot of the employers.”  Ms. Bethell explained that she performs a “spot check” 
when she receives the labor market survey to double-check that they are getting the correct 
information.  When asked about the specific list of questions asked of prospective employers that 
is filled out on a sheet in their file, the following exchange took place on cross-examination: 

“Q But that’s all you do is spot check, correct? 
  A Yes. 
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  Q And in your file for each employer you call, you fill out a sheet that has a 
list of questions? 
  A Uh-huh. 
  Q Is that correct? 
  A Yes. 
  Q Can you read those questions into the record, please? 
  A Yes.  Typically -- well, okay, No. 1, would you consider hiring an 
individual who has a lengthy work history as a traffic aide, can you accommodate 
sedentary work, can you accommodate an individual who is wheelchair bound, 
what is the anticipated entry level wage, are you currently hiring or anticipate 
hiring within 90 days, best method to apply and essential job tasks.” 

Ms. Bethell testified that she created the list of questions to be asked of the prospective 
employers, but acknowledged that she did not spot check all of the contacts made.  Ms. Bethell 
agreed that to perform a labor market survey, she has to first identify an occupation then look for 
employers that may have those occupations, and that requires determining whether there are 
transferrable skills, and she understood Petitioner’s past job was typically unskilled.  She 
explained that was the reason she limited her query to entry-level positions.   

The 15 prospective employers were asked if they would hire a person who was 
wheelchair bound and required sedentary work.  However, Ms. Bethell acknowledged that seven 
of the 15 employers who stated that they would consider hiring a candidate similar to Petitioner 
also responded that they were not hiring and had no intention of hiring in the future.  She noted 
that Petitioner had home health care assistance three times per week and needed assistance in and 
out of the shower.  She also noted that Petitioner’s knee was fused and extended out.  However, 
Ms. Bethell acknowledged that prospective employers were not specifically advised about these 
facts.  She also admitted that they were not informed of Petitioner’s narcotic medication needs.  
Ms. Bethell explained that she was concerned “basically [about] the restrictions and looked at if 
[Dr. Koehler] mentioned work -- you know, work history.”  Ms. Bethell also acknowledged that 
she did not ask prospective employers if they were required to be, or were, totally ADA 
compliant.  She was not asked to assess transportation to work in her analysis, and did not advise 
prospective employers about Petitioner’s transportation circumstances in any way. 

Ms. Bethell agreed that Petitioner would need some accommodation in any prospective 
employment, but also admitted that she did not know Petitioner’s education level or her level of 
computer competency.  

On redirect examination, Ms. Bethell testified that it was her company’s policy to only 
talk to representatives of prospective employers who they understand have authority to hire.  She 
believed the companies she contacted were ADA compliant.  Ms. Bethell explained that she was 
to find suitable categories of employment that Petitioner was qualified for, not to find specific 
employment for Petitioner.  On further cross-examination, Ms. Bethell testified that Petitioner 
was 71 years old at the time of her report. 
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2. Petitioner’s Vocational Evaluation – Ms. Helma (Vocamotive)

On November 9, 2018, Petitioner met with Lisa Helma, Certified Rehabilitation 
Counselor, from Vocamotive at her attorney’s request for a vocational evaluation.  Ms. Helma 
met with Petitioner in her home.  She noted that Petitioner was casually dressed and neatly 
groomed in a motorized wheelchair with her noticeably shorter right leg extended and in a hard, 
plastic brace.  Ms. Helma was provided with the report of Dr. Koehler. 

At that time, Petitioner was 71 years old, measuring 5’3.5” and weighing 300 lbs.  She 
sustained a fractured femur for which she had two surgeries: the first to repair the fracture and 
then a second to remove the hardware and install a spacer and rod after nonunion.  Petitioner had 
bilateral knee replacements in 2000, after which she was off work for three months and was able 
to return to work without significant difficulties.  Petitioner reported her right leg was at least a 
couple of inches shorter than the left which caused difficulty with balance.  Petitioner was 
released from treatment and no prospective treatment was contemplated.  She was unsure 
whether Dr. Peabody, who last released her from treatment had released her to any kind of work 
and he had not commented on her restrictions.   

With regard to her physical abilities, Petitioner reported difficulty performing activities of 
daily living and had a caregiver through the state that came three days per week.  She had 
difficulty, or was wholly unable to, dress, groom, or shower without assistance.  Her children 
prepared her food.  Petitioner could not stoop, bend, kneel, or crawl.  She could not walk to the 
back of her house without experiencing leg pain or tiredness, and she would be out of breath.   

With regard to assistive devices, Petitioner was prescribed a power chair after her second 
surgery and she was given a hospital bed after leaving rehabilitation.  She utilized two braces on 
her knee, a hard brace that extended from her mid-thigh into her shoe and an immobilizer at 
night.  Petitioner also had benches in her shower and a riser on the toilet.  She also purchased a 
lift chair independently. 

With regard to transportation and mobility, Petitioner reported that she purchased a 
handicap van that allowed her to lift her wheelchair through the back of the van.  Petitioner was 
unable to drive at that time.  She reported that she signed up for Pace transportation and that her 
chair was too large to get into the majority of vehicles.  She also reported that she was unable to 
request which vehicle picked her up, as a result, the Pace transportation was not a viable option 
for her.  In her home, Petitioner had her kitchen doorway widened and her refrigerator moved so 
that she could access it with her wheelchair.  She also had to widen her back doors and install 
French doors as she was unable to independently open and close the doors.  Petitioner also had a 
portable ramp for her back door.   

With regard to her education, Petitioner graduated high school in 1965 with no further 
education beyond four-to-seven days of training to work as a Traffic Aid.  She reported taking 
“lower classes” in school and difficulty with reading comprehension. 
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With regard to her work history, Petitioner has a couple of prior part-time jobs selling 
newspapers by phone and soliciting for bowling leagues.  Petitioner was then employed by the 
City of Chicago, since 1989, initially as a Crossing Guard for children.  In 1992, she began 
working as a full-time Traffic Control Aid directing traffic for the City. 

With regard to her socioeconomic status, Petitioner denied looking for work at that time.  
She reported previously completing 10 applications per week and having taken a test for the City 
of Chicago, which she failed.  She explained that she inaccurately wrote down numbers.  She had 
also brought her resume to the human resource department and completed a profile on the 
computer. 

Ms. Helma found that Petitioner’s advanced age affected her ability to adjust to other 
work.  She was also clearly an older worker who had reached the age of retirement, which is 
perceived as a negative factor in her overall employability.  Petitioner also had reported 
difficulty in reading, spelling, and math.  Ms. Helma did not believe that Petitioner had any 
marketable computer skills and, given her difficulty with schooling, she may struggle with 
additional training.  Ms. Helma identified Petitioner’s work experience most closely resembling 
the Dictionary of Occupational Titles positions of Traffic Officer, Crossing Guard, and 
Telephone Solicitor.   

Ms. Helma determined that Petitioner had no transferable skills given her level of 
education, previous work experiences, and physical capabilities.  She was wheelchair bound, 
needed assistance getting out of her house, unable to independently open and close doors, 
dependent on a ramp to get outside of her house, and did not have any reliable mode of 
transportation.  Petitioner’s driver’s license had expired, and she was unable to utilize Pace 
transportation services for individuals with disabilities due to an appropriate vehicle not being 
guaranteed for her; her wheelchair was too large to fit in the majority of vehicles.  Ms. Helma 
noted that this would make commuting for vocational rehabilitation and employment 
opportunities extremely difficult.   

Moreover, Petitioner’s motorized wheelchair and fully extended, visibly shorter leg made 
her disability visible to potential employers.  Ms. Helma then noted that the unemployment rate 
was more than double than for those with a disability than for those without a disability.  
Moreover, Petitioner had a long work history comprised of her work as a Traffic Aid, which was 
classified at the medium physical demand level and did not provide Petitioner with any relevant 
work experience within her current physical capabilities.  Petitioner’s work as a Telephone 
Solicitor was many years before, short-term and part-time.  Ms. Helma indicated that this work 
experience was, thus, no longer relevant and she disagreed with Dr. Koehler’s assessment that 
Petitioner could work at a call center or answering phones.  In so concluding, she noted that 
Petitioner would require marketable computer skills and that she would have difficulty 
performing the essential duties of these occupations given her difficulties with reading and 
spelling.  Ms. Helma also noted that Petitioner had not worked since her injury and this large gap 
in employment was a negative factor in her overall employability. 
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Ultimately, Ms. Helma opined that Petitioner had lost access to her usual and customary 
line of occupation as a Traffic Control Aid.  Based on all of the situational factors including her 
advanced age, level of education, lack of computer skills, previous work experiences, physical 
capabilities, and lack of transportation options, Petitioner did not have access to any stable labor 
market and her disability was total. 

J. Continued Medical Treatment

On May 6, 2019, Petitioner returned to Dr. Peabody for her last visit.  She reported 
increasing severe pain and was currently on Morphine.  Dr. Peabody did not believe she was 
candidate for replantation of a total knee or for a knee fusion.  He advised that if Petitioner’s pain 
became unbearable, amputation would be advisable to alleviate her pain and that it was likely 
that she would require some form of surgical intervention unless she had some intervening 
medical problem.  Petitioner confirmed that this was her last visit with Dr. Peabody, and to the 
best of her knowledge he never released her to return to work.   

K. Additional Information

Petitioner engaged in further job searches and her job logs reflect approximately 330 
entries begin on December 8, 2018 through July 23, 2019.  Petitioner testified that she received 
no job offers. 

Petitioner testified that her whole life is different today than just before the accident.  She 
currently she takes six to eight Norco tablets daily, as well as other medications.  Petitioner 
testified that she can no longer work in her prior job, leave the house without assistance, swim, 
or bowl.  She also cannot drive, and shopping is difficult because of the narrowness of the aisles.  
Petitioner explained that she had to get a hospital bed for her home and also has a woman from 
the Department on Aging three times a week for four hours a day who prepares meals and helps 
Petitioner shower, which she is unable to do herself.   

II. CONCLUSIONS OF LAW

The Commission affirms the decision of the Arbitrator relating to causal connection, who
found that Petitioner’s stipulated accident was causally related to the condition of ill-being of her 
right leg.  In so doing, the Arbitrator found “an avalanche of evidence” establishing causation 
between the accident and Petitioner’s right knee condition.  Given the agreement by Petitioner’s 
treating physicians and Respondent’s Section 12 examiners to this effect, the Commission agrees 
and affirms this finding. 

A. Medical Expenses

With regard to Petitioner’s claimed medical expenses, the Arbitrator found that
Respondent paid all reasonable and necessary medical expenses, awarding only additional 
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reimbursement of amounts that she paid to Access Elevator and Extended Home Living.  The 
Arbitrator denied all other claimed expenses.  Given the facts and circumstances of this case, the 
Commission ultimately agrees. 

Under the provisions of section 8(a) of the Act, an employer is required to pay for all 
necessary medical, surgical, and hospital services that are reasonably required to cure or relieve 
the effects of an accidental injury sustained by an employee and arising out of and in the course 
of her employment.  820 ILCS 305/8(a) (West 2006).  An employer’s liability under this section 
of the Act is continuous so long as the medical services are required to relieve the injured 
employee from the effects of the injury.  Second Judicial District Elmhurst Memorial Hospital v. 
Industrial Comm’n, 323 Ill. App. 3d 758, 764 (2001) (citing Efengee Electrical Supply Co. v. 
Industrial Comm’n, 36 Ill. 2d 450, 453 (1967)).  However, the employee is only entitled to 
recover for those medical expenses which are reasonable and causally related to her industrial 
accident.  Second Judicial District Elmhurst Memorial Hospital, 323 Ill. App. 3d at 764 (citing 
Zarley v. Industrial Comm’n, 84 Ill. 2d 380, 389 (1981)).  The claimant has the burden of 
proving that the medical services were necessary, and the expenses incurred were reasonable.  
City of Chicago v. Illinois Workers’ Compensation Comm’n, 409 Ill. App. 3d 258, 267 (2011). 

On review, Petitioner argues that the maintenance of her wheelchair lift, the widening of 
her doors, and the modified van were reasonable and necessary expenses compensable under the 
Act.  Respondent correctly notes that the Arbitrator awarded the expenses related to the 
maintenance of the lift and states that Respondent did not seek review of this award by the 
Commission.  Accordingly, our review is limited to the claimed expenses regarding Petitioner’s 
modified van and the widening of her doors at home. 

The costs of remodeling an employee’s home, including installing wheelchair lifts and 
modifying fixtures like bathrooms and stairs, are encompassed in the compensation for work-
related injuries contemplated by section 8(a) of the Act.  See, e.g., Zephyr, Inc. v. Industrial 
Comm’n, 215 Ill. App. 3d 669, 679 (1991).  As Respondent concedes in its brief, the opinion of a 
physician is not necessary to support such an award, so long as competent evidence establishes 
the reasonableness and necessity of the award.  Compass Group v. Illinois Workers’ 
Compensation Comm’n, 2014 IL App (2d) 121283WC, ¶ 46.  American courts have offered 
differing opinions on the issue of awarding a modified van or modifications to a motor vehicle.  
See, e.g., 8 Larson’s Workers’ Compensation Law § 94.03 (2020) (and cases discussed therein). 

The Commission need not decide in this case whether the award of a modified van is 
compensable under the Act.  The evidence that Petitioner relies upon an unusually-sized, 
motorized wheelchair to engage in many of the activities of daily life, generally must remain 
with her leg in an extended position in a hard brace for life, and lacks reliable access to public 
transportation is relevant to establish the necessity of a modified van.  Much of this evidence is 
also relevant to establish the necessity of the widening of Petitioner’s doors to the degree that 
home modifications are compensable under the Act pursuant to Zephyr.  However, in this case, 
Petitioner did not adduce evidence from anyone having knowledge regarding these goods and 
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services or the usual and customary charges for these disputed items.  Accordingly, the 
Commission finds ample evidence that the van and modified doors were necessary, but affirms 
the conclusion of the Arbitrator that Petitioner failed to establish that the costs of the modified 
van and the widening of Petitioner’s doors were reasonable. 

B. Permanent Disability

The Arbitrator determined that Petitioner was not medically determined to be
permanently and totally disabled and, given the facts of the case, a wage differential award was 
not an appropriate measure of Petitioner’s permanent disability.  The Commission affirms these 
findings and turns to the Arbitrator’s award of 70% of loss of use of the right leg in contrast to a 
permanent and total disability (PTD) award.  The Arbitrator concluded that Petitioner was not 
permanently and totally disabled relying on the opinions of Respondent’s Section 12 examiner, 
Dr. Koehler, and Respondent’s vocational expert, Ms. Bethell, in denying PTD benefits under 
and odd-lot theory.  The Commission disagrees. 

The undisputed facts of this case establish that Petitioner was able to work in a medium-
duty capacity standing for hours on end in a full time position as a Traffic Aid for approximately 
eight years without medical intervention despite bilateral total knee replacements performed in 
2000.  At the time she was evaluated by Ms. Helma, and Respondent’s labor market survey was 
rendered by Ms. Bethell, Petitioner was a 71-year-old woman with a 1965 high school diploma 
and one week of training from Respondent.  Due to her accident at work, Petitioner underwent 
two surgeries, a possible third of which is so complicated that both treating and evaluating 
physicians agreed it would require a highly specialized surgeon to even attempt it, though she 
might ultimately require an amputation.  In addition, Petitioner was prescribed a large, motorized 
wheelchair and instructed to keep her affected leg in a locked hard-brace and extended at all 
times (other than showering) to avoid further surgery or amputation as a result of her work-
related injury.  The fact that Petitioner has no transferrable skills stemming from her work 
experience is a point on which both vocational counselors agree. 

An employee is totally and permanently disabled when she is unable to make some 
contribution to industry sufficient to justify the payment of wages.  A.M.T.C. of Illinois v. 
Industrial Comm’n, 77 Ill. 2d 482, 487 (1979).  If a claimant’s disability is of such a nature that 
she is not obviously unemployable, or there is no medical evidence to support a claim of total 
disability, the burden is upon the claimant to prove that she fits into an “odd lot” category; that 
being an individual who, although not altogether incapacitated, is so handicapped that she is not 
regularly employable in any well-known branch of the labor market.  Valley Mold & Iron Co. v. 
Industrial Comm’n, 84 Ill. 2d 538, 546-47 (1981).   

A claimant seeking “odd lot” status must establish it by a preponderance of the evidence.  
City of Chicago v. Illinois Workers’ Compensation Comm’n, 373 Ill. App. 3d 1080, 1091 (2007).  
A claimant ordinarily satisfies her burden in one of two ways: (1) by showing diligent but 
unsuccessful attempts to find work, or (2) by showing that, because of her age, skills, training, 

21IWCC0214



08 WC 10108 
Page 20 

and work history, she will not be regularly employed in a well-known branch of the labor 
market.  Westin Hotel v. Industrial Comm’n, 372 Ill. App. 3d 527, 544 (2007).  Once a claimant 
establishes that she falls within an “odd lot” category, the burden shifts to the employer to prove 
that the claimant is employable in a stable labor market and that such a market exists.  Id.   

In evaluating whether Petitioner has established by a preponderance of the evidence that 
she is permanently and totally disabled under an “odd lot” analysis, the Commission finds that 
she has so established whether utilizing the first or second method of proof. 

Petitioner has established that she engaged in a diligent, but unsuccessful job search.  
Petitioner submitted over 80 pages of job search logs on Respondent’s sheets listing 
approximately 490 entries from July 15, 2010 through April 25, 2011.  She submitted additional 
sheets reflecting approximately 330 entries from December 8, 2018 through July 23, 2019.  
Petitioner testified that she received no job offers.  The opinions of Ms. Helma in November of 
2018 that Petitioner did not have a stable labor market are buttressed by Petitioner’s self-directed 
job search in 2010-2011 and in 2018-2019.  Moreover, no evidence in the record undermines the 
veracity of Petitioner’s job search.  Thus, the Commission finds that Petitioner has satisfied her 
burden to establish that she was permanently and totally disability under an odd-lot theory of 
recovery by showing diligent, but unsuccessful job searches. 

The Commission further finds that Petitioner has established that she was permanently 
and totally disabled by showing that she will not be regularly employable in a well-known 
branch of the labor market because of her age, skills, training, and work history.  To this end, 
Petitioner submitted a vocational evaluation report from her certified rehabilitation counselor, 
Ms. Helma, who opined that Petitioner had lost access to her usual and customary line of 
occupation.  In so doing, she based her opinions on all of the situational factors including 
Petitioner’s advanced age, level of education, lack of computer skills, previous work 
experiences, physical capabilities, and lack of transportation options.  Ms. Helma opined that 
Petitioner did not have access to any stable labor market, and that her disability was total.  Given 
that Petitioner’s age, lack of transferrable skills, extremely limited training, work history, and 
disability as reflected in the medical records, the Commission finds the opinions of Ms. Helma to 
be persuasive that Petitioner is totally disabled and a stable labor market is not available to her. 

The burden having shifted to Respondent, the Commission notes that Respondent 
engaged a vocational expert, Ms. Bethell, for the sole purpose of rendering a labor market 
survey.  Ms. Bethell acknowledged the purpose of her engagement by Respondent to render a 
labor market survey, and the limitations associated with the information made available to her 
and the tasks that were performed by her, or her colleague, Ms. Egle.  She did not meet with 
Petitioner and had a limited understanding of her medical condition.  She based her report solely 
on the information contained in Dr. Koehler’s Section 12 report and was basically concerned 
with the work restrictions that he would have imposed, and whether there were any references in 
his report to Petitioner’s work history.   
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Ms. Bethell’s discussions with potential employers or her spot checks of Ms. Egle’s 
discussions with potential employers, also leaves much to be desired though primarily because of 
the limited information available to her and the limited scope of her assignment.  Her 
understanding of Petitioner’s physical capabilities was gleaned from Dr. Koehler’s report, and 
does not accurately reflect Petitioner’s physical condition or ongoing needs as reflected in the 
medical records or Petitioner’s testimony.  Despite admitting that she did not specifically advise 
the eight prospective employers that were hiring (or the seven that were not) about Petitioner’s 
perpetually extended knee, the dimensions of her wheelchair, or her need for narcotic 
medications, Ms. Bethell believed that a stable labor market exists for this 71-year-old injured 
worker with no transferrable skills.  Ms. Bethell’s conclusion was also reached despite making 
no assessment of Petitioner’s transportation needs to work in her analysis. 

Given the lack of information made available to Ms. Bethell, and the notable limitations 
of Petitioner’s condition that MedVoc did, or could, not relay to any prospective employers that 
were contacted, the Commission does not find that the opinions of Ms. Bethell to be supported 
by a complete or accurate understanding of the facts in this case.  Accordingly, the Commission 
does not find the opinions of Ms. Bethell to be persuasive, or that Respondent has established 
that Petitioner is employable in a stable labor market. 

The Commission finds that Petitioner has established her entitlement to PTD benefits and 
awards such benefits. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on November 15, 2019 is hereby affirmed as modified herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall pay 
Petitioner the sum of $600.32 per week for life pursuant to §8(f) of the Act because the work-
related injuries resulted in her permanent and total disablement from gainful employment as of 
May 6, 2019, the last day she received medical treatment for her work-related injuries. 

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on the second 
July 15th after the entry of this award, the petitioner may become eligible for cost-of-living 
adjustments, paid by the Rate Adjustment Fund as provided in §8(g) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION THAT Respondent is not entitled 
to credit pursuant to §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court.   

No county, city, town, township, incorporated village, school district, body politic or 
municipal corporation is required to file a bond to secure the payment of the award and the costs 
of the proceedings in the court to authorize the court to issue such summons.  820 ILCS 
305/19(f)(2).  Based upon the named Respondent herein, no bond is set by the Commission.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 

/s/Barbara N. Flores 
Barbara N. Flores 

BNF/dw 
O-3/4/21
46 /s/Marc Parker 

Marc Parker  

Dissent in Part and Concurrence in Part 

I respectfully dissent in part from, and concur in part with, the Decision of the Majority. 
I would have affirmed and adopted the well-reasoned Decision of the Arbitrator.   

Petitioner sustained a severely broken right leg after being struck by an automobile while 
working directing traffic.  She had prior bilateral total knee replacements and the right knee was 
fused after the accident.  The Arbitrator awarded her 150.5 weeks of PPD representing loss of the 
use of 70% of her right leg.  The Arbitrator also awarded her reimbursement for repair of a lift in 
her home which Respondent had paid for but denied Petitioner’s request for reimbursement for 
installation of French doors in her home and the purchase of a handicapped modified van.  The 
Majority affirmed the Arbitrator’s denial of reimbursement for her payment for the van and her 
payment for installation of French doors.  I concur with those aspects of the Majority decision. 

On the issue of PPD, the Majority found Petitioner permanently and totally disabled, 
substantially increasing her PPD award from 150.5 weeks @ 60% of Petitioner’s average weekly 
wage to 500 weeks at 66.7% of her average weekly wage.  The Majority relies on the opinion of 
Ms. Helma, the vocational rehabilitation counselor hired by Petitioner.  It is important to 
remember that no doctor has opined that Petitioner was permanently and totally disabled from 
employment; they all opined that Petitioner could work at a sedentary physical demand level as 
was the conclusion of her FCE.  Ms. Helma, Petitioner’s vocational rehabilitation expert was the 
only person to opine that Petitioner was permanently and totally disabled.  In contrast, Ms. 
Bethell, Respondent’s vocational expert, performed a labor market survey, based on the 
restrictions imposed by Dr. Koehler, which she believed represented a stable labor market for 
Petitioner considering her impairments.   
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In my opinion, the Majority incorrectly relied on Ms. Helma’s opinion over that of Ms. 
Bethell.  Apparently, neither vocational rehabilitation counselor was specifically aware that 
Petitioner had an FCE.  However, Respondent’s expert was directed to perform her labor market 
survey based on the restrictions imposed by Respondent’s Section 12 medical examiner, Dr.  
Koehler who used the FCE in arriving at the work restrictions that Ms. Bethell used in her 
analysis.  On the other hand, Ms. Helma did not have such direction and based her conclusions 
largely on Petitioner’s subjective description of her condition.  I find the opinions of Ms. Bethell 
more persuasive than those of Ms. Helma because her opinion coincided more closely to 
Petitioner’s objective condition based on the medical records.   

In addition, Petitioner had bilateral total knee replacements prior to the accident and had 
significant impairment before the work injury.  During inpatient physical/occupational therapy a 
week after the work injury, Petitioner stated “keep in mind that I was only barely functional 
before this accident even happened.”  Finally, the Act provides for a specified schedule of 
awards for injuries to different body parts.  The maximum award specified for a leg injury is 215 
weeks representing loss of the use of 100% of a leg, which would include an appropriate award 
for an amputation.  I am not aware of any case in which a claimant was awarded permanent and 
total disability for a leg injury, even if it involved amputation.   

Because no doctor has opined that Petitioner was permanently and totally disabled from 
employment, because Petitioner acknowledged that she was “barely functional” due to her 
bilateral total knee replacements prior to her instant injury, because I am unaware of any case in 
which a claimant was awarded permanent and total disability for a knee injury, and because the 
Arbitrator personally observed Petitioner and had a better sense of the extent of her disability 
than does the Commission looking only at a transcript, I would have affirmed the Decision of the 
Arbitrator in denying Petitioner claim of permanent and total disability and affirmed his PPD 
award. 

For the reasons stated above I would have affirmed and adopted the Decision of the 
Arbitrator.  Therefore, I concur in part with, and respectfully dissent in part from, the Decision of 
the Majority.  

DLS/dw /s/Deborah L. Simpson 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 
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Case Number 17WC010089 
Case Name JONES,JAMES T v. BIG DADDY SCRAP 
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Decision Type Commission Decision 
Commission Decision Number 21IWCC0215 
Number of Pages of Decision 17 
Decision Issued By Stephen Mathis, Commisioner 

Petitioner Attorney John Cronin 
Respondent Attorney Peter Havighorst 

          DATE FILED: 4/29/2021 

/s/ Stephen Mathis, Commissioner 
Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
James T. Jones, 
 
 Petitioner, 
 
 
vs. NO. 17WC010089 
 
 
Big Daddy Scrap, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19b having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issue(s) of medical 
expenses, causal connection, prospective medical care, temporary disability and being advised of 
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.  The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 10, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
 

21IWCC0215



IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-4/7/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 

APRIL 29, 2021
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