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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
  X  Correct scrivener’s error in findings      

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
BUENTA COLE, 
 
 Petitioner, 
 
 
vs. NO:  19 WC 04374 
 
 
CTA, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
temporary total disability, medical expenses, and prospective medical, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof.  The Commission further remands this case to the Arbitrator for further proceedings 
for a determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill.2d 327, 399 N.E.2d 
1322, 35 Ill. Dec. 794 (1980). 
 
 The Commission, herein, corrects a scrivener’s error in the Arbitrator’s decision, page 2,  
under the Findings section, striking “for a total credit of $0” and replacing with “for a total credit 
of $22,052.53,” so the sentence shall read as follows: “Respondent shall be given a credit of 
$22,052.53 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a total credit 
of $22,052.53.” The Commission notes the parties stipulated to the aforesaid credit amount for 
TTD benefits paid by Respondent.  
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 9, 2020 is, otherwise, hereby, affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

o-5/18/21 /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela  
 Maria E. Portela 

 /s/Thomas J. Tyrrell 
    Thomas J. Tyrrell 

JUNE 1, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Joleen P. Buff, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 7280 
                
 
Mayce’s Competitive Edge and State Treasurer as  
Ex-Officio Custodian of the Injured Workers’ Benefit 
Fund, 
 
 Respondents. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by both the Petitioner and Respondent-
Injured Workers’ Benefit Fund (“IWBF”) herein and notice given to all parties, the Commission, 
after considering the issues of §8(j) credit and the propriety of “hold harmless” language, and 
nature and extent, and being advised of the facts and law, modifies the Decision of the Arbitrator 
as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.   
 

I. FINDINGS OF FACT AND PROCEDURAL HISTORY 
 

The Arbitrator’s decision delineates the facts of the case in detail.  Petitioner was 
employed by Respondent-Mayce’s Competitive Edge (“Respondent-Employer”) as a part-time 
Tumbling Coach.  On December 7, 2016, she suffered an accident while demonstrating a 
roundoff to her students.  She injured her left knee, leg, foot, and ankle.  Petitioner eventually 
underwent three surgeries and physical therapy.  She had ongoing left lower extremity 
complaints and was ultimately released to full duty at maximum medical improvement (MMI) on 
October 22, 2018.  However, five weeks later her complaints elicited work restrictions from her 
treating physician.  Petitioner has never returned to work for Respondent-Employer.  Currently, 
she is a stay-at-home mom of two children, but has myriad complaints in relation to activities of 
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daily living, caring for her children, household chores, and sleeping.  She also suffers from 
increased symptoms with cold weather, squatting, kneeling, and stiffness when stationary for 
extended periods.  She is not as active as she was prior to the accident.    

 
On the Request for Hearing form submitted at the arbitration hearing, IWBF disputed 

employer/employee relationship, accident, notice, causal connection, average weekly wage, its 
liability to pay medical expenses, and Petitioner’s entitlement to a period of temporary total 
disability.  The parties also placed the nature and extent of the injury in dispute.  The Arbitrator 
ultimately awarded medical expenses related to several physicians and hospitals in the arbitration 
decision filed on July 20, 2020.  The Arbitrator found that these bills were for reasonable and 
necessary medical treatment and ordered that “Respondent shall hold Petitioner harmless for any 
and all health insurance subrogation claims paid by IHFS and Tricare for reasonable and 
necessary medical services.”  

 
On July 30, 2020, Petitioner filed a timely Petition for Review disputing nature and 

extent, and noting that the “Arbitrator awarded hold harmless for any and all health insurance 
subrogation claims paid by IHFS and Tricare, but Respondent is not entitled to hold harmless 
under Section 8(j)[.]”  IWBF filed its timely Petition for Review on August 31, 2020 also 
disputing nature and extent.  Both parties filed briefs.   

 
In her brief, Petitioner argues that, with respect to the $42,864.13 in medical expenses, 

the Commission should award this amount and order Respondent to pay it directly to her.  
Petitioner states that this amount represents the amounts paid by IHFS ($22,306.26) and Tricare 
($20,557.87) for medical care related to the instant accident.  Additionally, Petitioner argues for 
an increased award for the nature and extent of her injury.   

 
In its brief, IWBF disagrees with Petitioner, arguing that the “hold harmless” language 

used by the Arbitrator with respect to expenses paid by IHFS and Tricare was not in error.  
Further, IWBF argues that “no monetary award related to health insurance subrogation claims 
should be made directly to Petitioner.  IWBF also argues that the nature and extent award is 
excessive and should be reduced.  

 
II. CONCLUSIONS OF LAW  

 
A. §8(j) Credit and “Hold Harmless” Language 
 

The Arbitrator ordered that Respondent shall hold Petitioner harmless for any and all 
health insurance subrogation claims paid by IHFS and Tricare for reasonable and necessary 
medical services.  The Commission finds no evidence supporting the Arbitrator’s hold harmless 
award with respect to payments made by IHFS and Tricare.    

 
Section 8(j) of the Act states in relevant part: 
 
In the event the injured employee receives benefits, including medical, surgical or 
hospital benefits under any group plan covering non-occupational disabilities 
contributed to wholly or partially by the employer, which benefits should not have 
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been payable if any rights of recovery existed under this Act, then such amounts 
so paid to the employee from any such group plan as shall be consistent with, and 
limited to, the provisions of paragraph 2 hereof, shall be credited to or against any 
compensation payment for temporary total incapacity for work or any medical, 
surgical or hospital benefits made or to be made under this Act.  In such event, the 
period of time for giving notice of accidental injury and filing application for 
adjustment of claim does not commence to run until the termination of such 
payments.  This paragraph does not apply to payments made under any group plan 
which would have been payable irrespective of an accidental injury under this 
Act.  Any employer receiving such credit shall keep such employee safe and 
harmless from any and all claims or liabilities that may be made against him by 
reason of having received such payments only to the extent of such credit.  820 
ILCS 305/8(j)(1) (West 2017).   
 
Here, there is no evidence in the record establishing that Respondent-Employer 

contributed in whole or in part to either IHFS’s or Tricare’s group policy, which must be 
established before credit can be awarded under §8(j).  Thus, there is no evidence in the record 
supporting the hold harmless language with respect to payments made by IHFS and Tricare.  
Moreover, the Request for Hearing form indicates a stipulation by the parties that Respondent is 
not entitled to any §8(j) credit.  Parties are bound by stipulations made within the Request for 
Hearing.  See Walker v. Industrial Comm’n, 345 Ill. App. 3d 1084 (2004).   

 
There is no indication in the record that Respondent claimed or is entitled to a credit 

totaling $42,864.13 pursuant to §8(j) for payments made by IHFS and Tricare, or that the 
attendant hold harmless language is proper.  Accordingly, the Commission modifies the Decision 
of the Arbitrator to reflect an §8(j) credit as stipulated and strikes the “hold harmless” language 
from the Arbitrator’s award with respect to payments made by IHFS and Tricare.  

 
B. Medical Expenses 

 
With regard to the medical bills, IWBF does not dispute, on review, that there are valid 

health insurance subrogation claims for IHFS and Tricare related to the charges paid by each for 
Petitioner’s work-related injury.  However, IWBF argues that “no monetary award related to 
health insurance subrogation claims should be made directly to Petitioner.”  IWBF also argues 
that any monetary award representative of the charges paid by IHFS and Tricare paid directly to 
Petitioner would result in a windfall for Petitioner.  IWBF further argues that IHFS and Tricare 
paid these bills, not Petitioner, thus payment made to Petitioner would not be a reimbursement, 
but an additional payment above and beyond that awarded for temporary total disability (“TTD”) 
and permanent partial disability (“PPD”).  Further, IWBF asserts if payment is made to 
Petitioner, IHFS and Tricare are not guaranteed reimbursement for bills that they paid, they 
would be dependent on Petitioner to voluntarily reimburse them, and such payment would not 
protect Petitioner from subrogation claims by IHFS and/or Tricare.  Lastly, neither Respondent-
Employer nor IWBF would receive a credit towards, or protection from, an IHFS or Tricare 
subrogation claim. 

 
IWBF also argues that it is statutorily limited regarding the purpose for which payments 
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are disbursed.  Under §4(d) of the Act, IWBF “shall only be used for payment of workers’ 
compensation benefits for injured employees when the employer has failed to provide coverage 
as determined under this paragraph (d) and has failed to pay the benefits due to the injured 
employee.”  IWBF asserts that these benefits are payments of awarded TTD, PPD and medical 
bills, but do not include payment to Petitioner for medical bills not paid out of pocket by 
Petitioner.   

  
In contrast, Petitioner specifically requests that the $42,864.13 be paid directly to her 

under §8(a) and 8.2 of the Act.  The Act specifically requires “compensation…shall be paid to 
the employee.”  820 ILCS 305/8; see Springfield Urban League v. Illinois Workers’ Comp. 
Comm’n, 990 N.E.2d 284, 291 (4th Dist. 2013).   

 
Section 8(a) of the Act states in relevant part:  
 
The employer shall provide and pay the negotiated rate, if applicable, or the lesser 
of the health care provider’s actual charges or according to a fee schedule, subject 
to §8.2…for all the necessary first aid, medical and surgical services, and all 
necessary medical, surgical and hospital services thereafter incurred, limited, 
however, to that which is reasonably required to cure or relieve from the effects of 
the accidental injury…. If the employer does not dispute payment of first aid, 
medical, surgical, and hospital services, the employer shall make such payment to 
the provider on behalf of the employee.  820 ILCS 305/8(a) (West 2017).  
   
The Commission finds that §8(a) requires Respondent-Employer to pay Petitioner the 

amounts IHFS and Tricare paid to Petitioner’s medical providers given the dispute of medical 
expenses prior to and at arbitration.  These payments were made by IHFS and Tricare to the 
medical providers to cover medical expenses that were previously unpaid by Respondent-
Employer and in dispute at the time of the arbitration.  Had there been no dispute, payment of the 
bills could have been made by Respondent-Employer directly to the medical providers pursuant 
to §8(a) and reduced pursuant to the fee schedule or paid at a lower negotiated rate.  Respondent-
Employer did not avail itself of this provision and, indeed, has failed to provide any 
compensation or benefits to Petitioner at any time. 

 
Accordingly, the Commission modifies the medical expenses award to include the total 

of $42,864.13 previously paid by IHFS and Tricare to be paid to Petitioner. 
 

 All else is affirmed and adopted.  
  

IT IS THEREFORE ORDERED BY THE COMMISSION that the “hold harmless” 
language in the arbitration decision with respect to payments made by IHFS and Tricare is 
stricken.   

 
IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to all 

reasonable and necessary medical expenses related to her left lower extremity condition, 
including $42,864.13 previously paid by IHFS and Tricare, pursuant to §8(a) and §8.2 of the Act. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
$42,864.13 to Petitioner for medical expenses pursuant to §8(a) and §8.2 of the Act, representing 
the amounts paid by IHFS and Tricare. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Illinois State 
Treasurer, ex-officio custodian of the Injured Workers’ Benefit Fund, was named as a co-
respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This 
award is hereby entered against the Fund to the extent permitted and allowed under Section 4(d) 
of this Act. In the event the Respondent-Employer fails to pay the benefits, the Injured Workers’ 
Benefit Fund has the right to recover the benefits paid due and owing the Petitioner pursuant to 
Section 5(b) and 4(d) of this Act. Respondent-Employer shall reimburse the Injured Workers’ 
Benefit Fund for any compensation obligations of Respondent-Employer that are paid to the 
Petitioner from the Injured Workers’ Benefit Fund. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at 
$75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

JUNE 01, 2021 
/s/Barbara N. Flores 

o: 5/6/21    Barbara N. Flores 
BNF/wde 
45 

/s/Marc Parker 
   Marc Parker 

/s/Christopher A. Harris 
   Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Tracy Winston, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 18477 
 
 
North Star, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, temporary 
total disability, and permanent partial disability, and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 4, 2019, is hereby affirmed and adopted. 
  
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 
 
 

21IWCC0262
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The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

JUNE 2, 2021
o: 4/20/21 _/s/ Maria E. Portela_____ 
TJT/jds Maria E. Portela  
51 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

DISSENT 

I respectfully dissent from the opinion of the majority and would reverse the Arbitrator’s 
Decision in its entirety. After considering the totality of the evidence, I believe Petitioner met his 
burden of proving by a preponderance of the evidence that he sustained a right leg injury arising 
out of and in the course of his employment on April 26, 2016. 

Petitioner is a 55-year-old demolition supervisor. He worked for Respondent in this 
position for five or six years before the date of accident. It is undisputed that while Respondent 
maintains an office in Villa Park, Illinois, Petitioner was assigned to work at consistently changing 
project locations. Petitioner worked at an assigned site until the completion of the project, then 
Respondent would contact Petitioner with a new assignment located at a different work site. It is 
undisputed that Respondent directed Petitioner to each project site. While Petitioner could decide 
to not accept a particular project, Petitioner had no control over the locations of the work sites. It 
is also undisputed that as a supervisor, Petitioner would at times have to visit the company’s office 
if he was responsible for driving the company truck to the work site. This truck contained various 
tools needed for the project as well as the job site book. The evidence shows that most of 
Petitioner’s workdays were spent at locations away from Respondent’s Villa Park office.   

On the date of accident, Petitioner was supposed to begin a new project located in 
downtown Chicago. Per the usual protocol, the night before, someone from the main office 
contacted Petitioner through either text or a phone call with the details of the project. Petitioner 
credibly testified that while the project was to start at 6 p.m., the project manager, Jaime Aquino, 
told Petitioner to meet him at 5 p.m. to walk through the project site. Petitioner credibly testified 
that he parked in the public parking garage Mr. Aquino selected and that Mr. Aquino was supposed 
to pick him up from the public parking garage and drive Petitioner to the project site. Petitioner 
was carrying a bag with his personal tools as well as OSHA materials that had to be present at the 
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job site. Unfortunately, Petitioner fell down the stairs in the parking garage while carrying his work 
materials as he was on his way to meet Mr. Aquino. Petitioner’s testimony regarding these 
circumstances is much more credible than that of Mr. Aquino. 

After carefully considering the credible evidence, I believe Petitioner qualifies as a 
traveling employee; thus, his injury clearly arose out of and in the course of his employment. The 
undisputed evidence proves that a key element of Petitioner’s job required him to perform work in 
locations away from the company’s office. On the date of accident, Petitioner was once again 
assigned to work at a job site away from the company’s office. This is a clear case of a traveling 
employee. The analysis for determining whether a work injury is compensable differs for traveling 
employees. Pursuant to Illinois case law, when a traveling employee is injured, the injury is 
compensable if the activity performed by the employee falls within one of the following three 
categories: 1) acts the employer instructs the employee to perform; 2) acts which the employee has 
a common law or statutory duty to perform while performing duties for his employer; and 3) acts 
which the employee might be reasonably expected to perform incident to his assigned duties. See 
Venture-Newburg-Perini v. Ill. Workers’ Comp. Comm’n, 2013 IL 115728 at ¶18. Petitioner 
credibly testified that his supervisor, Mr. Aquino, instructed him to park in the parking garage 
where Petitioner ultimately sustained his injury. Furthermore, in traveling from the parking garage 
to the job site, Petitioner fell and sustained an injury partly due to the work supplies he was carrying 
to the job site. Petitioner credibly testified that he, as well as many other employees, routinely 
brought personal tools to job sites. Petitioner also credibly testified that as a supervisor, he was 
required to bring the OSHA materials that had to be present at every job site. Finally, it is certainly 
reasonable and foreseeable that Petitioner would drive to and park downtown to work at the 
assigned job site. I believe as a traveling employee, Petitioner’s injury clearly arose out of and in 
the course of his employment.  

After weighing the totality of the evidence, I believe Petitioner met his burden of proving 
he sustained an injury arising out of and in the course of his employment. For the forgoing reasons, 
I would reverse the Arbitrator’s Decision in its entirety and would award appropriate benefits. 

_/s/ Thomas J. Tyrrell_____ 
Thomas J. Tyrrell  
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ILLINOIS WORKERS' COMPENSATION COMMISSION  

NOTICE OF ARBITRATOR DECISION 

WINSTON. TRACY 

Employee/Petitioner 

NORTH STAR 

Employer/Respondent 

Case# 16WC018477 

On 2/4/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.45% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0293 KATZ FRIEDMAN EAGLE ET AL 

DAVID M BARISH 

77 W WASHINGTON ST 20TH FL 

CHICAGO, IL 60602 

0507 RUSIN & MAC IOROWSKI LTD 

JEFFREY T RUSIN 

10 S RIVERSIDE PLZ SUITE 1925 

CHICAGO, IL 60606 

21IWCC0262



. 

21IWCC0262



T. Winston v. North Star, 16 WC 018477

STATE OF ll.LINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

0 Injured Workers' Benefit Fund (§4{d)) 
D Rate Adjustment Fund (§8(g)) 
D Second Injury Fund (§8(e)l8) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 
ARBITRATION DECISION 

Tracy Winston 
Employce'Petitioncr 

v. 

North Star 
Employc:r/Rcspondcnt 

Case# 16 WC 018477 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of 
Chicago, on 10/5/2018. After reviewing all of the evidence presented, the Arbitrator hereby makes findings 
on the disputed issues checked below, and attaches those findings to this document 

DISPUTED ISSUES 

A. 0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. 0 Was there an employee-employer relationship?
C. � Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. 0 Is Petitioner's current condition of ill-being causally related to the injury?
G. fgi What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. (8] What temporary benefits are in dispute?

D TPD (gi Maintenance [8] TI'D 
L. l8J What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due nny credit?
o. □ other __

IClrbDtr: 2110 /00 IY. Randolph Strw l/8•100 Chicago, IL 6060/ J /1/814-6611 Toll-fm 866/351.J0JJ Web si�: M'WM'.iwc:r:.ll.gos, 
Do,mstatt ojj1r:u: Collinsville 618/J./6-3450 Ptoria 309/671-J0/9 Rockford 8/J/987-7291 Springfitld 1/7n8S-70lU 
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T. Winston v. North Star, 16 WC 018477

FINDINGS 

On April 26, 2016, Respondent was operating under and subject to the provisions of the Act 

On this date, an employee-employer relationship did exist between Petitioner nnd Respondent. 

On this date, Petitioner did 11ot sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitione�s current condition of ill-being is causally related to the accident. 

[n the year preceding the injury, Petitioner earned $59,630.40; the average weekly wage was $1,490.76. 

On the date of accident, Petitioner was 55 years of age, married with 3 dependent children. 

Petitioner /,as received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of $0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act 

ORDER 

Claim for compensation denied. Petitioner failed to prove that be sustained accidental injuries which 
arose out of and in the course of his employment by Respondent on April 26, 2016. 

RULES REGARDING APPEALS Unless a party files a Petition/or Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

February 4, 2019 
s; D1111: 

ICAri>Dcc p. 2 
FEB 't - 2019 

2 
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T. Winston v. North Star, 16 WC 018477

FINDINGS OF FACT 

Petitioner was employed by Respondent as a Demolition Supervisor. He had been so employed by 

Respondent and its predecessor for 8 to 10 years. Respondent does demolition and clean-up work. Petitioner 

was a working supervisor and his job tasks involved tearing down ceilings, tearing up tile, walls, concrete, etc. 

It was a physical job with a lot of lifting and bending and could involve heavy lifting and working with 

hazardous materials, such as asbestos, lead and mold. Petitioner was a member of Local 225 - Laborers' Union. 

Respondent would notify Petitioner of a job via phone call or text. He would be advised of the job 

location, how many workers were on the job and whether Petitioner needed to bring Respondent's truck to the 

job site. The truck had a gang box with Respondent's tools for the job. The workers could bring their own tools 

to the job, or they could use Respondent's tools. If Petitioner brought the truck, he would stop at Respondent's 

offices in Villa Park and pick up the truck. If Petitioner did not have to pick up the truck, he would drive from 

his home to the job site. 

Petitioner was scheduled to work for Respondent on April 26, 2016 at a job on Wacker Drive in Chicago. 

According to Petitioner, "Jimmy" (Jaime Aquino, a manager for Respondent) called him regarding the job on 

Wacker Drive and told him that the job was a 6:00 start (ns was customary for Respondent) and that Aquino 

would pick up Petitioner at 500 West Monroe Street at 5:00 and talce him to the job site on Wacker to discuss 

the job. According to Petitioner, Aquino had 2 jobs that night and wanted to go over the Wacker Drive job firsl 

Petitioner parked at the Monroe Sl lot because it was cheaper than others. At 4:35, Petitioner received a call 

from Aquino and was told that Aquino was running late. Petitioner parked at the Monroe lot and proceeded 

down to the street level. He had his hardhat, a tool bag and OSHA books. He was using a rolling cart. 

Petitioner testified that as a supervisor, he was required to bring Respondent's OSHA books to the job site. 

To get to the street level, Petitioner had to go down 4 or 5 stairs. As he went down the stairs with the 

loaded cart, Petitioner felt a pop in his leg and fell down the stairs. He noticed that his right knee was facing the 

wrong way. Petitioner called Aquino and he came to help. An ambulance was called and Petitioner was taken 

to Northwestern Memorial Hospital for emergency care (PX 9, PX 2) Aquino took Petitioner's tools and OSHA 

books back to Respondent's office. 

Petitioner testified that he felt "fine" before the accident. He had no prior right leg injuries and had no 

prior problems with his right quadriceps. 

At Northwestern, Petitioner was seen for a right knee defonnity and was diagnosed with a right quadriceps 

tendon rupture. He was given an immobilizer DJ1d was instructed to follow up with an orthopedic surgeon. (PX 

2) 
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Petitioner was seen by Dr. Bradley Merk, MD, an orthopedic surgeon on May 3, 2016. Surgery was 

recommended and a Right Quadriceps Tendon Repair was done on May 6, 2016. (PX 3, PX 2) 

Petitioner had follow up care with Dr. Merk through June of 2017. He had PT at Athletico for almost a 

year and was not released by Dr. Merk to heavy construction work. According to Dr. Merk's May 22, 2017 

Narrative Report, Petitioner was not at MMI. He was in need of work hardening. He was incapable of heavy 

lifting. (PX 3) 

Petitioner was seen by Dr. Kevin Walsh, an orthopedic surgeon, for a Section 12 exam on May 27, 2017. 

Dr. Walsh noted some pain behaviors on the exam. The diagnosis was status post quadriceps tendon repair. 

Petitioner was capable of returning to work at full duty and was at MMI. (RX 6) Dr. Walsh authored an 

Addendum Report on January 12, 2018. Prolonged PT was unreasonable. Petitioner was capable of lifting 100 

pounds, as was said to be a job requirement. (RX 7) 

Petitioner was seen by Dr. Kevin Tu, an orthopedic surgeon, for an CME at the request of a prior attorney, 

on October 19, 2017. The history given was that the patient was on his way to work when he fell down some 

stairs and injured his right leg. Dr. Tu noted 4/5 strength and atrophy. Petitioner's complaints of weakness and 

buckling were consistent with the objective findings. The diagnosis was quadriceps tendon rupture, causally 

related to the foll. Restrictions of 25 pounds lifting and no kneeling were recommended. Dr. Tu provided 

comments on the Dr. Walsh exam on March 5, 2018. He did not agree that the patient had 5/5 strength and 

could return to work at full duty. (PX l) 

Petitioner has not returned to work as a union demolition supervisor. Petitioner has been looking for work 

and anticipated being hired as a bus driver, shortly. The bus driver job will pay $15.00 per hour. Petitioner was 

earning $40.40 per hour as a demolition supervisor. (RX 5) 

Petitioner testified that he has weakness in his right leg. It buckles. He can't squat. His right leg is 

painful. He has weather sensitivity. He drives with his left leg sometimes. 

Petitioner testified that he worked more than 40 hours a week, sometimes. As a supervisor, he would have 

to stay on the job to finish it. Overtime was not regular. Petitioner testified that he could not tum down 

overtime. 

On cross-examination, Petitioner testified that he picked up Respondent's truck once or twice a week. 

Petitioner identified RX 1 as Pictures of the staircase where he fell. The stairs weren't defective. The lighting 

was okay. Petitioner wns not told to park at that lot. It is a public lot. The stairs are in an area thnt is open to 

the public. It was Petitioner's choice to bring the roller bag. He was not in a rush. He thfnks that he was on the 

clock at 5:00, but he was not paid for April 26, 2016. 
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Petitioner was not paid for travel time. He was not reimbursed for travel or parking expenses. 

Respondent did not tell him how to get to the job or where to park. There were other parking locations closer to 

the job site. 

Respondent submitted the testimony of David Fracassi, its General Manager. The demolition workers are 

union employees and could accept or reject job offers at their own discretion. Respondent does not direct or 

control the means, manner, or method, of how an employee gets to the job site. Respondent does not pny for 

travel or parking expenses. Employees and supervisors are not required to bring anything to the job site, such as 

tools. Petitioner was not required to bring an OSHA book to the job site. Respondent had no relationship with 

the 500 West Monroe Street parking facility. Petitioner was not paid for April 26, 2016. Overtime did not 

occur on every job and would have to be set up in advance. Employees are not required to work overtime. 

Jaime Aquino testified at Respondent's request. Aquino works for Respondent as a Project Manager. He 

contacted Petitioner regarding the April 26, 2016 job. Aquino testified that the job was to start at 6:00. He did 

not tell Petitioner to meet him at 5:00 to walk through the job site early. He told Petitioner that he would pick 

him up at the Monroe address to take him to the job site. He did not direct Petitioner to park at 500 West 

Monroe. Respondent did not pay Petitioner for parking or travel. He knew that Petitioner parked at 500 West 

Monroe because parking there was cheaper. He was doing Petitioner a favor, so that Petitioner did not have to 

walk to the Wacker Drive address. Petitioner was not required to bring his pmonal bag and OSHA book to the 

job. Respondent's truck gang box has the tools for the job and the OSHA book and other documents in it. 

There was no other job that Aquino was involved in on April 26, 2016. Aquino intended on discussing the job 

with Petitioner at 6:00 when the job started. The other employees on the job would be engaged in set up 

activities while Aquino and Petitioner walked through the job site. Aquino disagreed that he would regularly 

meet with Petitioner before 6:00 to discuss how a job would go. 

Petitioner presented the testimony of Frank Ramey. He worked for Respondent as a superintendent (site 

supervisor like Petitioner) from 1996 to 2016. He was so employed in April of 2016. Ramey testified that the 

OSHA book, a corporate safety manual and MSDS documents were required to be brought to the job site by site 

supervisors. Supervisors were also required to bring their own vehicle to the job (no one else testified about this 

and Petitioner obviously parked his vehicle more than half a mile from the Wacker Drive job on the day of the 

accident). He would meet with the project mnnager sometimes before the job started and sometimes at starting 

time. Ramey was not paid for the meetings before bis start time. The other employees would be setting up if he 

met with the manager at starting time. Ramey received a subpoena to testify. (PX 10) 

Aquino was recalled to testify by Respondent after Ramey testified. At the time of the accident, all 

required paperwork (OSHA book, MSDS, etc.) was in the gang box in Respondent's truck that was at the job 
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site. Supervisors were not required to have those documents. Supervisors may have been required to have the 

documents in the past, but not at the time of the accident. 

CONCLUSIONS OF LAW 

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below. 

Section 1 (b )3( d) of the Act provides that, in order to obtain compensation under the Act, the employee 

bears the burden of showing, by a preponderance of the evidence, lhal he or she has sustained accidental injuries 

arising out of and in the course of the employment. 820 ILCS 305/l(b)3(d). 

To obtain compensation under the Act, Petitioner has the burden of proving, by a preponderance of the 

evidence, all of the elements of his claim (O'Dette v. Industrial Commission, 79 Ill. 2d 249, 253 ( 1980)), 

including that there is some causal relationship between his employment and his injwy. Caterpillar Tractor Co. 

v. Industrial Commission, 129 Ill. 2d 52, 63 (1989)

Decisions of an arbitrator shall be bnsed exclusively on evidence in the record of proceeding and material 

that has been officially noticed. 820 II.CS 305/l.l(e) 

\VITH RESPECT TO ISSUE {C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE 
COURSE OF PETITIONER'S EMPLOYMENT BY RESPONDENT, THE ARBITRATOR FINDS: 

Petitioner failed to prove that he sustained accidental injuries which arose out of and in the course of his 

employment by Respondent on April 26, 2016. 

Petitioner's injury did not arise out of his employment. Any risk ofinjury was associnted with Petitioner's 

own choice of parking at the 500 West Monroe St. facility, with its stairs down to the ground level and with 

Petitioner's choice to carry his tools ll!1d the OSHA book on his personal roller cart. The Arbitrator believes the 

testimony of Aquino and Fracassi that supervisors were not required to bring an OSHA book to the job site, as 

the same was contained in the gang box on Respondent's truck, along with other papers and tools necessary to 

the job. There was no documentation submitted that supervisors were required to carry the OSHA book at the 

time of the accident. Any risk of injury associaletl with Petitioner's choice of what to bring to a job nnd ho\.v to 

bring it is personal and not incident to Petitioner's employment by Respondent. 

Petitioner's injury did not occur in the course of his employment by Respondent. He was not a traveling 

employee. He was not paid for travel or parking. The means manner and method of how to get to the job site 

on Wacker Drive were in Petitioner's sole control. The accident occurred at 5:00. His start time was 6:00 and 

he was more than half a mile from the job site when he was injured. The employment did not require Petitioner 
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to be where the accident occurred and at the time of the accident The time of the accident was before Petitioner 

was to start. The circumstance of the accident was that Petitioner was going from the parking garage to the 

street, where he was expecting to get a ride to the job site. The injury did not occur in the course of Petitioner's 

employment by Respondent. 

The claim for compensation is, therefore, denied. 

WITH RESPECT TO ISSUE (F), IS PETITIONER'S PRESENT CONDITION OF ILL-BEING 
CAUSALLY RELATED TO THE INJURY, ISSUE {J}, WERE THE MEDICAL SERVICES THAT 
WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT 
PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL 
SERVICES, ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR TEMPORARY 
TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR MAINTENANCE, AND 
ISSUE (L). WBA TIS THE NATURE AND EXTENT OF THE INJURY, THE ARBITRATOR FINDS: 

As the Arbitrator has found that Petitioner failed to prove that he sustained accidental injuries which arose 
out of and in the course of his employment by Respondent, the Arbitrator needs not decide these issues. 

WITH RESPECT TO ISSUE {G}, WHAT WERE PETITIONER'S EARNINGS, THE ARBITRATOR 
FINDS: 

Petitioner's Average Weekly Wage is $1,490.76. 

The Arbitrator relies upon Respondent's Exhibit 5, the wage statement. That statement shows earnings 

in 40 weeks. All earnings in those weeks are part of the A WW, constituting a single week of earnings with more 

or less than 40 hours. The Arbitrator finds that overtime was required for Petitioner (a supervisor on a 

demolition team, working in off hours with a shift that began at 6:00pm) and hours worked in excess of 40 

hours in a given week are included in the Average Weekly Wage calculation at the straight time rate of$40.40 

per hour (the overtime premium is not included). The nature of off hours demolition work obviously requires 

that once the work starts the workers need to be there to complete the job, as Petitioner testified. Titis is 

especially true for the job supervisor. Fmccassi's testimony and common sense supports this finding as well. 

The Arbitrator can't believe that the demolition crew would be ordered off an unfinished job merely when it 

would require overtime to complete it. Some overtime was clearly a condition of Petitioner's employment 

Thus, wages in excess of 40 hours in a given week should be included in the A WW. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse          Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
MATTHEW SMILEY, 
 
 Petitioner, 
 
 
vs. NO:  18 WC 31485 
 
 
WILLIAM F. MEYER COMPANY, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of accident, 
causation, medical expenses and temporary total disability benefits, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof, but corrects the scrivener’s errors as outlined below.  
 

We correct scrivener’s errors in the body of the decision. On page 5 of the Arbitrator’s 
decision, under enumerated paragraph 3, the Commission replaces the last sentence with “The 
surveillance video does not show the bundle of copper piping separating and Petitioner falling 
against the water heater.”  

 
Additionally, on page 6 of the Arbitrator’s decision, in the 4th sentence under Number 3, 

the Commission changes the sentence to read: “Petitioner testified that he arrived at Normal 
Mechanical…”  

 
Finally, on page 11 of the Arbitrator’s decision, the Commission corrects the numbering 

of the paragraphs and changes the paragraph numbered “1” to be numbered “4”.   
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All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 16, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/_Maria E. Portela______ 

MEP/dmm _/s/_Thomas J. Tyrrell______ 
O: 042021 
49 _/s/_Kathryn A. Doerries____ 

JUNE 2, 2021

21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



21IWCC0263



ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 19WC008818 
Case Name CANNON,MISTI J v. PETERSEN HEALTH 

CARE 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 

Remanded Arbitration 
Commission Decision 

Commission Decision Number 21IWCC0264 
Number of Pages of Decision 15 
Decision Issued By Deborah Baker, Commissioner 

Petitioner Attorney Tim Denny 
Respondent Attorney Matthew Brewer 

          DATE FILED: 6/3/2021 

/s/ Deborah Baker, Commissioner 
Signature 

Decision Type 



19 WC 08818 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 
COUNTY OF WILLIAMSON )  Reverse    Second Injury Fund (§8(e)18) 

PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MISTI CANNON, 

Petitioner, 

vs. NO:  19 WC 08818 

PETERSEN HEALTH CARE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under section 19(b) of the Act by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
accident, notice, causal connection, the reasonableness and necessity of medical expenses, 
prospective medical care, temporary total disability, and "TPD, Credit," and being advised of the 
facts and law,  corrects and clarifies the Decision of the Arbitrator as set forth below, and 
otherwise, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof. The Commission remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 
N.E.2d 1322 (1980).  

At the outset, the Commission clarifies that this case was heard by Arbitrator Michael 
Nowak in Herrin, Illinois, and decided by Arbitrator Edward Lee in reliance on the transcript at 
the agreement of the parties. 

With respect to page five (5) of the Decision of the Arbitrator, the Commission redacts the 
first paragraph in its entirety as the information contained in this paragraph was based on a 
document that was not admitted into evidence.  Further, the Commission corrects the date when 
Petitioner treated at the Union County Hospital Emergency Room from March 8, 2019, to January 
8, 2019. 

All else is affirmed. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 31, 2020, as corrected and clarified above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize, 
provide, and pay for the L1-L2 microdiscectomy recommended by Dr. Colle and the ancillary 
medical care in accordance with sections 8(a) and 8.2 of the Act as the Petitioner’s condition of 
ill-being in the lumbar spine is causally related to the January 8, 2019 work accident.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $324.71 for temporary partial disability benefits as the evidence shows that 
Petitioner was not paid the entire amount she was owed for temporary partial disability benefits. 
This award in no instance shall be a bar to a further hearing and determination of a further amount 
of temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury, 
including but not limited to a credit of $2,871.00 for temporary total disability benefits, $4,599.91 
for temporary partial disability benefits and $8,955.10 for other benefits paid for a total of 
$16,426.01.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $500.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court.   

June 3, 2021 /s/_Deborah J. Baker_______ 
Deborah J. Baker 

DJB/cak 

O:4/20/21  /s/_Stephen Mathis    _______ 
Stephen Mathis 

43 

/s/_Deborah L. Simpson_____ 
Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 
COUNTY OF WILLIAMSON )  Reverse    Second Injury Fund (§8(e)18) 

PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MISTI CANNON, 

Petitioner, 

vs. NO:  19 WC 14159 

PETERSEN HEALTH CARE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under section 19(b) of the Act by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
accident, notice, causal connection, the reasonableness and necessity of medical expenses, 
prospective medical care, temporary total disability, and "TPD, Credit," and being advised of the 
facts and law,  corrects and clarifies the Decision of the Arbitrator as set forth below, and 
otherwise, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof. The Commission remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 
N.E.2d 1322 (1980).  

At the outset, the Commission clarifies that this case was heard by Arbitrator Michael 
Nowak in Herrin, Illinois, and decided by Arbitrator Edward Lee in reliance on the transcript at 
the agreement of the parties. 

With respect to page five (5) of the Decision of the Arbitrator, the Commission redacts the 
first paragraph in its entirety as the information contained in this paragraph was based on a 
document that was not admitted into evidence.  Further, the Commission corrects the date when 
Petitioner treated at the Union County Hospital Emergency Room from March 8, 2019, to January 
8, 2019. 

All else is affirmed. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 31, 2020, as corrected and clarified above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner interest 
under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court.   

June 3, 2021 /s/_Deborah J. Baker_______ 
Deborah J. Baker 

DJB/cak 

O:4/20/21   /s/_Stephen Mathis    _______ 
Stephen Mathis 

43 

/s/_Deborah L. Simpson_____ 
Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse  
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   down  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Kenneth Erwin, Jr., 
 
 Petitioner, 
 
 
vs. NO:  16 WC 14478 
                                                                                                            
 
American Coal Company, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of vocational rehabilitation expenses, 
permanency rate and nature and extent, and being advised of the facts and law, modifies the 
Decision of the Arbitrator as stated herein, all else otherwise affirmed and adopted, said decision 
being attached hereto and made a part hereof.  

 
  The Commission modifies the decision of the Arbitrator to find that Petitioner f ailed to  
prove his entitlement to vocational counseling services after 6/5/19.  Petitioner’s vocational 
counselor, Timothy Kaver, testified that after Petitioner graduated from computer skills training 
on 4/9/19 he was offered a position on 5/2/19 and started his current job on 5/5/19. (T.54).  In  a 
Status Report dated 6/5/19, Mr. Kaver recorded that Petitioner’s new job was going well and that 
“England & Company will conduct follow-up services to ensure a successful and permanent job 
placement for Kenneth Erwin until otherwise advised.” (PX22).  The attached invoice shows Mr. 
Kaver charged a total of $1,127.20 (including $123.20 for mileage) for professional services 
from 5/3/19 through 6/5/19, the date of his Status Report. (PX22).  The Commission finds that 
the services provided by Mr. Kaver up to the date of his follow-up report on 6/5/19 were 
reasonable and necessary in order to evaluate the appropriateness of Petitioner’s new job and 
whether additional vocational rehabilitation services on his part were required.  However, 
thereafter, it appears Mr. Kaver did little more than keep the file open and await further 
instructions.  As a result, the Commission finds that Petitioner is only entitled to reasonable and 
necessary vocational counseling services with Mr. Kaver through the date of his 6/5/19 report. 
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Furthermore, the Commission modifies the Order found in the Arbitrator’s Decision to  
include language to effect that the wage differential award pursuant to §8(d)1 of the Act is 
effective until the employee reaches the age of 67 or 5 years from the date the award becomes 
final, whichever is later, per the statute. 

All else otherwise affirmed and adopted. 

 IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision 
dated 1/19/20 is hereby modified, as stated herein, and otherwise affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay vocational 
rehabilitation and mileage expenses through 6/5/19, pursuant to §8(a) of the Act, and that 
Respondent shall be allowed a credit for all such expenses paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on 5/5/19, 
Respondent pay to the Petitioner the sum of $741.40 per week until such time as the employee 
reaches the age of 67 or 5 years from the date the award becomes final, whichever is later, as 
provided in §8(d)1 of the Act, for the reason that the injuries sustained permanently incapacitates 
him from pursuing the duties of his usual and customary line of employment; Respondent shall 
be allowed a credit for any amounts paid in temporary partial disability and/or wage differential 
benefits prior to the hearing at arbitration. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury; 
provided that Respondent shall hold Petitioner harmless from any claims and demands by any 
providers of the benefits for which Respondent is receiving credit under this order. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby f ixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/ Thomas J. Tyrrell________ 
TJT: pmo  Thomas J. Tyrrell 
o 4/6/21
51

 _/s/ Maria E. Portela_______ 
 Maria E. Portela 

_/s/ Kathryn A. Doerries_____ 
 Kathryn A. Doerries 

JUNE 3, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse         Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

EULA ADAMS, 

Petitioner, 

vs. NO:  15 WC 8650 

CITY OF CHICAGO, DEPT. OF WATER MGT., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causation, medical 
expenses, temporary total disability benefits, and permanent partial disability benefits and being 
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.   

The Commission affirms the Arbitrator’s decision as to accident, causation, medical 
expenses and total temporary disability benefits. However, the Commission modifies the award 
for the lumbar spine from 4% person as a whole to a loss of 2% person as a whole.  

The Commission modifies the Arbitrator’s analysis under section 8.1b(b) as follows: 

i) As no AMA rating report was admitted into evidence, the Commission also gives
no weight to this factor.

ii) Petitioner was employed as a data entry operator prior to the accident and was
able to return to the same position in a full capacity post-accident, so the
Commission also gives some weight to this factor.

iii) Petitioner was 65 at the time of the accident. The Commission also gives some
weight to this factor.

iv) There was no evidence regarding a loss of earnings as a result of the February 26,
2015 work accident. The Commission also gives no weight to this factor.

v) As a result of the February 26, 2015 work accident, Petitioner was seen at
MercyWorks on February 27, 2015 and was diagnosed with a low back contusion
and bilateral hip sprains. (Px2) On March 12, 2015, Petitioner followed up with

21IWCC0267



15 WC 8650 
Page 2 

Dr. Goldvekht who diagnosed lumbar discogenic pain and prescribed physical 
therapy. (Px3) By April 9, 2015, Petitioner reported that the physical therapy was 
helping, though her diagnosis remained unchanged and guarded. (Px3) By May 
14, 2015, Petitioner reported that “she is no longer experiencing pain or 
discomfort in her lower back. She reports that bending, lifting, carrying, pushing 
and pulling no longer aggravates her pain or discomfort. She stated that her pain 
is 0/10.” (Px3). Petitioner underwent conservative treatment and per the note of 
Dr. Goldvekht, was released with no pain. The Commission gives this factor 
greater weight.  

Based on the above, and specifically, the documented complete resolution of Petitioner’s 
symptoms from her injuries due to her work-related accident, the Commission modifies the 
award of permanency from 4% loss of a person as a whole to a 2% loss of use of a person as a 
whole.    

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $616.59 per week for a period of 2 5/7 weeks, from February 26, 2015, 
through March 17, 2015, that being the period of temporary total incapacity for work under §8(b) 
of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $554.93 per week for a period of 10 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the 2% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $7,476.00 for medical expenses under §8(a) of the Act, subject to the fee schedule in 
§8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $14,800.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 7, 2021 _/s/_Maria E. Portela______ 
MEP/dmm 
O: 042021 
49 _/s/_Kathryn A. Doerries____ 
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DISSENT 

I respectfully dissent from the opinion of the majority and would affirm and adopt the 
Decision of the Arbitrator. After carefully considering the totality of the evidence, I believe 
Petitioner met her burden of proving the February 26, 2015, work incident caused her to sustain a 
4% loss of use of the whole person. 

Petitioner worked as a data entry operator for Respondent for 22 years. On the date of 
accident, she sustained an injury when she fell to the floor after her chair rolled away as she tried 
to sit down. Petitioner was diagnosed with a low back contusion and bilateral hip sprains. 
Petitioner’s complaints were treated conservatively with medication, physical therapy, and work 
restrictions. Petitioner participated in almost two months of physical therapy and was placed at 
MMI by her treating physician on May 14, 2015. While Petitioner was able to return to her normal 
job without any restrictions, Petitioner credibly testified that she still experiences chronic pain due 
to the February 26, 2015, work incident. Petitioner also testified that while she has good days and 
bad days, she often wakes up sore and stiff.  

After considering the totality of the evidence, I believe Petitioner met her burden of proving 
she sustained a 4% loss of use of the whole person. While she was able to return to work full duty 
and her injury required only conservative treatment, I believe the majority’s conclusion that 
Petitioner sustained only a 2% loss of use of the whole person disregards the extent of Petitioner’s 
residual complaints. Petitioner continues to frequently deal with chronic symptoms relating to the 
work injury. The Arbitrator correctly analyzed the evidence pursuant to Section 8.1b(b) and 
appropriately considered the medical evidence as well as Petitioner’s credible testimony regarding 
her chronic residual symptoms.     

For the forgoing reasons, I would affirm and adopt the Decision of the Arbitrator in its 
entirety. Petitioner met her burden of proving she sustained a 4% loss of use of the whole person 
due to the February 26, 2015, work incident. 

_/s/ Thomas J. Tyrrell_____   
Thomas J. Tyrrell  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify Causation, Medical 
Expenses, Temporary Disability       

 None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
NATALIE VALENTINE, 
 
 Petitioner, 
 
 
vs. NO:  18 WC 19228 
 
 
COUNTRY CLUB HILLS POLICE DEPT., 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed under section 19(b) of the Act by the 
Petitioner herein and notice given to all parties, the Commission, after considering the issues of 
accident, causal connection, the reasonableness and necessity of medical treatment, prospective 
medical care, temporary disability, and penalties pursuant to sections 19(k) and 19(l) and being 
advised of the facts and law, modifies the Decision of the Arbitrator as set forth below and 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof. The Commission remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 
N.E.2d 1322 (1980).  
 

At the outset, the Commission notes that at the Arbitration hearing, the parties stipulated 
that Petitioner sustained an accident that arose out of and in the course of his employment with 
Respondent on April 13, 2018, and as such, the Commission did not address this issue.      
 

The Arbitrator found that “Petitioner’s current condition is not causally connected to this 
[April 13, 2018] work accident” and in the Order section of the Decision of the Arbitrator 
(“Decision”), denied Petitioner’s claim for unpaid medical bills, prospective medical care, 
temporary total disability (“TTD”), and penalties.  In the Conclusions of Law section of the 
Decision, the Arbitrator found that “[a]ll medical treatment regarding Petitioner’s pre-existing 
lumbar spine degenerative disc disease and right knee degenerative joint disease [was] not 
reasonable, necessary and causally connected to work.”  Further, the Arbitrator found that 
Petitioner reached maximum medical improvement (“MMI”) relative to the lumbar spine condition 
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by January 16, 2019, per Dr. Singh’s section 12 addendum report, and “[a]ny lost time subsequent 
to 1/16/19, including any alleged TTD benefits, is not causally connected to any compensable 
injury…”  The Arbitrator denied Petitioner’s claim for penalties (Petitioner’s counsel did not seek 
attorneys’ fees) as Respondent paid Petitioner TTD benefits from April 13, 2018, the date of 
accident, to January 16, 2019.  The Commission views the evidence differently and modifies the 
Decision with respect to the issues of causal connection, medical expenses, and TTD.  The 
Commission affirms the Decision with respect to the issues of prospective medical care and 
penalties.  

 
The Commission finds that Petitioner testified to sustaining injuries to her lumbar spine 

(lower back), right leg (associated with her lumbar spine complaints), and right hip at the time of 
the undisputed April 13, 2018 work accident.  The Commission finds that at the arbitration hearing, 
Petitioner did not testify to sustaining injuries to her right knee as a result of the undisputed 
accident.  Based on the medical records, it is clear that Petitioner had preexisting lumbar spine and 
right hip conditions.  Pre-accident medical records in evidence show Petitioner had treatment to 
her right hip and lumbar spine on numerous occasions prior to the undisputed work accident. 
(Pet.’s Ex. 3.)  Additionally, Petitioner testified she did not dispute that she had a preexisting lower 
back condition. (Tr. 29-30, 33, 43-52)  Thus, the issue before the Commission is whether 
Petitioner’s current condition of ill-being to her right hip and lumbar spine (and need for lumbar 
spine surgery) was caused by the undisputed work-related accident on April 13, 2018, or in the 
alternative, caused by Petitioner’s pre-existing conditions.  The Commission agrees with the 
Arbitrator in finding that Petitioner’s current condition of ill-being to the lumbar spine is not 
causally related to the undisputed work accident (the Decision did not address the right hip 
condition).  However, the Commission finds the evidence demonstrates that the April 13, 2018 
work accident temporarily aggravated Petitioner’s preexisting lumbar spine (including right leg 
radicular symptoms as associated with her lumbar spine condition) and right hip conditions.  
 
 Petitioner’s lumbar spine and right hip conditions were documented in the Country Club 
Hills Police Department’s incident reports from April 13, 2018. (Resp.’s Ex. 8.) Additionally, 
Petitioner treated for both lumbar spine and right hip complaints at South Suburban Hospital 
Emergency Room immediately following the accident. (Resp.’s Ex. 6 at 42, 51)  
 

With respect to Petitioner’s right hip condition, Petitioner continuously complained of right 
hip pain while primarily treating for her lumbar spine condition at Ingalls Hospital and the 
Veterans Administration Medical Center (“VAMC”) between April 2018 and October 2018.  
(Pet.’s Ex. 3; Resp.’s Ex. 5.) On October 1, 2018, Petitioner returned to the VAMC and reported 
complaints of right hip and groin pain as well as lower back pain. (Pet.’s Ex. 3.) The progress note 
states that Petitioner was scheduled for an orthopedic consult at an outside facility. Id. On October 
15, 2018, Petitioner sought treatment with Dr. Christos Giannoulias with complaints of severe 
right hip pain. (Pet.’s Ex. 1.) Dr. Giannoulias recommended that Petitioner undergo MRIs to both 
hips to see if Petitioner had osteonecrosis or another type of pathology. Id. On November 26, 2018, 
Petitioner underwent bilateral hip MRIs and both MRIs showed no significant abnormality. Id.  On 
December 3, 2018, Petitioner returned to Dr. Giannoulias who reviewed the November 26, 2018 
MRIs of both the right and left hips. Id. Dr. Giannoulias opined that the MRI showed no evidence 
of pathology and no labral tear or fracture in the right hip. Id. Dr. Giannoulias opined that “more 
likely than not the symptoms that she explains, in the right leg in particular, is from her L5-S1 disc 
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herniation…”  Id. Dr. Giannoulias recommended that Petitioner follow up with pain management 
and released Petitioner from care. Id. The Commission finds that based on a chain of events 
analysis, Petitioner’s preexisting right hip condition was temporarily aggravated by the April 13, 
2018 work accident and resolved as of December 3, 2018. Accordingly, the Commission finds that 
Petitioner is entitled to medical expenses for treatment to the right hip from April 13, 2018 through 
December 3, 2018.   
 

With respect to Petitioner’s lumbar spine condition, Petitioner had objective spinal 
pathology before the April 13, 2018 accident. (Pet.’s Ex. 3.) Specifically, on April 10, 2018, 
Petitioner underwent a lumbar spine MRI, which showed a disc protrusion at L5-S1 causing mild 
spinal canal stenosis and underwent an EMG that suggested bilateral S1 radiculopathy. Id.  
Following the April 13, 2018 accident, Petitioner treated for complaints of lower back pain that 
radiated into her bilateral lower extremities. On November 12, 2018, Dr. Kern Singh, 
Respondent’s section 12 examiner, diagnosed Petitioner with lumbar strains, released Petitioner to 
work with a 20-pound lifting restriction, and requested a copy of the lumbar spine MRI that 
Petitioner underwent on July 23, 2018. (Pet.’s Ex. 1., Resp.’s Ex. 1.)  On January 16, 2019, Dr. 
Singh issued an addendum report stating that he had reviewed the July 23, 2018 lumbar spine MRI, 
which showed an L5-S1 central disk protrusion without evidence of any central or foraminal 
stenosis. Id. Dr. Singh diagnosed Petitioner with a lumbar muscular strain, which had resolved, 
and an L5-S1 central disc protrusion which he opined to be preexisting in nature.  Id. Dr. Singh 
opined that Petitioner had reached MMI and could work full duty without restrictions. Id.    
 

The Commission agrees with the Arbitrator that Petitioner suffered a soft tissue strain and 
the spinal pathology for which she was referred to a surgeon prior to the April 13, 2018 work 
accident is not causally related to the accident.  Further, the Commission concurs with the 
Arbitrator’s finding that with respect to her lumbar spine condition, Petitioner reached MMI on 
January 16, 2019, the date of Dr. Singh’s section 12 examination addendum report.  However, the 
Commission finds that this conclusion requires that benefits be awarded for treatment obtained on 
the date of accident through the date of MMI.  Accordingly, the Commission finds that Petitioner 
is entitled to medical expenses for treatment to her lumbar spine (lower back) from April 13, 2018 
through January 16, 2019.  Additionally, the Commission finds that Petitioner is entitled to 
temporary total disability benefits from April 14, 2018 through January 16, 2019.  The 
Commission notes that the record shows Respondent paid Petitioner TTD benefits from April 14, 
2018 through January 16, 2019 and is owed a credit.  (Resp.’s Ex. 3.)  

 
Finally, the Commission strikes the following sentence on page fifteen (15) of the 

Arbitrator’s decision: “Accordingly, any claim by the Petitioner for benefits under the Act is 
denied.”  

 
All else is affirmed.  

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed February 19, 2020, as modified above, is hereby affirmed. 
 
IT IS FURTHER ORDERED BY THE COMMISSION that as a result of the undisputed 

April 13, 2018 work accident, Petitioner sustained a temporary aggravation to her preexisting right 
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hip condition that resolved on December 3, 2018, and a temporary aggravation to her preexisting 
lumbar spine (lower back) condition, which included right leg radicular symptoms, that resolved 
on January 16, 2019.   
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the 
reasonable and necessary medical expenses for treatment of Petitioner’s right hip condition from 
April 13, 2018 through December 3, 2018 as provided in §8(a) and §8.2 of the Act.  

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the 

reasonable and necessary medical expenses for treatment of Petitioner’s lumbar spine (lower back) 
condition from April 13, 2018 through January 16, 2019 as provided in §8(a) and §8.2 of the Act.  

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 

Petitioner the sum of $170.89 per week for a period of 39 and 5/7 weeks, representing April 14, 
2018 through January 16, 2019, that being the period of temporary total incapacity for work under 
§8(b), and that as provided in §19(b), this award in no instance shall be a bar to a further hearing 
and determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s claim for penalties 
under sections 19(k) and 19(l) of the Act is denied.  

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury 
including a credit of $6,762.35 for temporary total disability and $2,000.00 for other benefits 
already paid. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

/s/_Deborah J. Baker 
Deborah J. Baker 

DJB/cak 

O:4/7/21     /s/_Stephen J. Mathis 
Stephen J. Mathis 

43 

/s/_Deborah L. Simpson 
Deborah L. Simpson 

JUNE 7, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

) 
) 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LACHISHA M. SALLEY, 

Petitioner, 

vs. NO:  17 WC 19751 

STATE OF ILLINOIS –  
CHOATE MENTAL HEALTH, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of causal connection, medical 
expenses, prospective care, and temporary total disability benefits, being advised of the facts and 
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.  The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Comm’n, 78 Ill. 2d 327 (1980). 

The Commission modifies the Decision of the Arbitrator with respect to the issue of 
medical expenses.  Respondent takes exception to the award for MRI spectroscopy performed by 
Dr. Matthew Gornet, arguing that the test was not reasonable or necessary, and not generally 
used or accepted by the orthopedic community.  In past cases where the issue was specifically 
raised, the Commission has generally disallowed charges for MRI spectroscopy.  See, e.g., Cruse 
v. Choate Mental Health Center, Ill. Workers’ Comp. Comm’n, No. 17 WC 30738, 19 IWCC
419; Streater v. Bi-State Development Agency, Ill. Workers’ Comp. Comm’n, No. 16 WC 15535,
20 IWCC 0034; Jones v. American Steel Foundries, Ill. Workers’ Comp. Comm’n, No. 14 WC
06878, 19 IWCC 259.

In this case, Dr. Michael Chabot, Respondent’s Section 12 examiner, testified that MRI 
spectroscopy was not an approved test or procedure in the United States for determining disc 
pathology.  He also noted that all of the forms he had seen regarding such test results contained 
disclaimers stating that federal law prohibited use of the study except for experimental purposes.  
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Dr. Gornet testified that MRI spectroscopy was used in the FDA clinical trials in which he was 
involved, but the fact that the FDA might approve of the procedure in this context does not 
establish that the procedure is generally accepted, reasonable or necessary in ordinary practice.  
Accordingly, given the testimony in this case, the Commission does not award the medical 
expenses incurred for the MRI spectroscopy performed by Dr. Gornet. 

 
In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 
 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator dated October 19, 2020 is modified as stated herein.  The Commission otherwise 
affirms and adopts the Decision of the Arbitrator. 

 
IT IS FURTHER FOUND BY THE COMMISSION that Petitioner proved that her 

current condition of ill-being is causally connected to the accident in this case. 
 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

the sum of $526.46 per week for the periods from June 3, 2017 through February 20, 2018, 
March 21, 2018 through April 25, 2018, and October 21, 2018 through August 13, 2020, for a 
period of 137 and 3/7ths weeks, that being the period of temporary total incapacity for work 
under §8(b) of the Act.  Respondent shall receive a credit of $19,630.16 in temporary total 
disability benefits already paid, and $41,289.03 in extended benefits already paid. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner’s 

reasonable and necessary outstanding medical bills for treatment outlined in Petitioner’s Group 
Exhibit 9, pursuant to the fee schedule and §§8(a) and 8.2 of the Act, excepting the medical bills 
for the MRI spectroscopy performed by Dr. Gornet.  Respondent shall receive a credit for 
medical benefits that have already been paid, and Respondent shall hold Petitioner harmless from 
any claims by any providers of the services for which Petitioner is receiving this credit, as 
provided by §8(j) of the Act.  All medical bills awarded shall be paid directly to the medical 
providers per the fee schedule or PPO agreement, whichever is less, per the stipulation of the 
parties. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 

and pay for the treatment recommended by Dr. Gornet, including but not limited to a single level 
disc replacement at L5-S1. 

 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

/s/ Barbara N. Flores 
o: 6/3/21 Barbara N. Flores 
BNF/kcb 
045 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 

JUNE 7, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE 
 

) 
 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
ENRIQUE ROBERTO FLORES, 
 
 Petitioner, 
 

vs. NO:  16 WC 8846 
                  
LABOR SOLUTIONS, INC., 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petitions for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, prospective care, and temporary total disability benefits, being advised of the 
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill. 2d 327 (1980). 

 
The Commission modifies the Decision of the Arbitrator with respect to the issue of 

medical expenses, prospective care, and temporary total disability benefits. 
 

I. Medical Expenses 
 
The Arbitrator ordered that Respondent pay the $6,297.47 in medical expenses charged 

by the Chicago Pain & Orthopedic Institute, as listed in Petitioner’s Exhibit 8.  Respondent 
argues that its payment log indicates that it paid a number of the bills from Chicago Pain & 
Orthopedic Institute.  Respondent maintains that it should not be liable for any medical expenses 
after December 4, 2018, the date on which Respondent’s Section 12 examiner, Dr. Edward 
Goldberg, opined that Petitioner reached maximum medical improvement (MMI).  Respondent 
further asserts that some of the awarded charges should be rejected because they were for non-
emergency travel. 
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Under the provisions of section 8(a) of the Act, an employer is required to pay for all 
necessary medical, surgical, and hospital services that are reasonably required to cure or relieve 
the effects of an accidental injury sustained by an employee and arising out of and in the course 
of her employment.  820 ILCS 305/8(a) (West 2006).  An employer’s liability under this section 
of the Act is continuous so long as the medical services are required to relieve the injured 
employee from the effects of the injury.  Second Judicial District Elmhurst Memorial Hospital v. 
Industrial Comm’n, 323 Ill. App. 3d 758, 764 (2001) (citing Efengee Electrical Supply Co. v. 
Industrial Comm’n, 36 Ill. 2d 450, 453 (1967)).  However, the employee is only entitled to 
recover for those medical expenses which are reasonable and causally related to her industrial 
accident.  Second Judicial District Elmhurst Memorial Hospital, 323 Ill. App. 3d at 764 (citing 
Zarley v. Industrial Comm’n, 84 Ill. 2d 380, 389 (1981)).  The claimant has the burden of 
proving that the medical services were necessary, and the expenses incurred were reasonable.  
City of Chicago v. Illinois Workers’ Compensation Comm’n, 409 Ill. App. 3d 258, 267 (2011).  
The question of whether medical treatment is causally related to a compensable injury is one of 
fact to be determined by the Commission.  Second Judicial District Elmhurst Memorial Hospital, 
323 Ill. App. 3d at 764 (citing Zarley, 84 Ill. 2d at 389-90). 

 
Respondent’s argument based on Dr. Goldberg’s asserted December 4, 2018 MMI date 

fails as a general proposition.  A determination that a Petitioner has reached MMI does not 
necessarily mean the end of a causal relationship between the Petitioner’s work accident and his 
condition of ill-being.  MMI does not necessarily mean full recovery from an injury.  Rather, an 
MMI finding indicates the point at which the employee’s condition stabilizes or the employee 
has recovered as far as the character of the injury will permit.  See, e.g., Nascote Industries v. 
Industrial Comm’n, 353 Ill. App. 3d 1067, 1072 (2004); Freeman United Coal v. Industrial 
Comm’n, 318 Ill. App. 3d 170, 177 (2000).  An employer has an ongoing, continuous duty to pay 
reasonable medical expenses for services necessary to cure or relieve the injured employee 
from the effects of the injury. 

 
Moreover, the Commission determines that Petitioner did not reach MMI on December 4, 

2018.  The Arbitrator’s determination regarding MMI relies upon the opinions of Dr. Julian 
Bailes, Dr. Thomas Hudgins, and Dr. Goldberg.  Dr. Bailes assessed Petitioner with lumbar pain 
syndrome, with no current surgical indication, and referred Petitioner to physiatry for discussion 
of a lumbar spine ESI in November 2015.  Dr. Bailes did not render any opinion regarding 
whether Petitioner was at MMI.  Dr. Hudgins diagnosed Petitioner with mechanical back pain 
and found Petitioner at MMI on March 10, 2016.  This opinion was not shared by any of the 
other physicians involved in this case including Dr. Goldberg, whose initial Section 12 report 
opined that Petitioner was a candidate for a laminectomy and fusion at L5-S1, adding that 
Petitioner was not at MMI and would likely reach MMI nine months after surgery.  Indeed, Dr. 
Goldberg’s initial opinion was consistent with those of: Dr. Geoffrey Dixon, who recommended 
an L5-S1 decompressive laminectomy with interbody fusion and pedicle screw instrumentation, 
and placed Petitioner on work restrictions; Dr. Cary Templin, who recommended an L5-S1 
transforaminal lumbar interbody fusion and placed Petitioner on work restrictions; and Dr. Kevin 
Koutsky, who agreed with Dr. Dixon’s surgical recommendation, not only for decompression but 
also stabilization with instrumentation. 
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Dr. Goldberg’s opinion changed after he reviewed 49 minutes of surveillance video.  Dr. 
Goldberg opined that the video indicated that Petitioner was capable of working beyond a 10-
pound restriction, walking with a normal gait and bending over without difficulty.  The doctor 
recommended that Petitioner undergo a functional capacity evaluation (FCE) to determine the 
validity of Petitioner’s complaints and a determination of work restrictions.  Dr. Goldberg no 
longer believed fusion surgery was required. 

Dr.  Goldberg’s change in opinion is not well-founded.  The surveillance video depicts 
Petitioner driving, walking with a normal gait, occasionally bending over without obvious 
difficulty, and handling grocery items including detergent, diapers, toilet paper, and paper 
towels.  There is no evidence, however, that any of these activities were beyond the restrictions 
imposed by Petitioner’s treating physicians at the time.  To the contrary, Petitioner testified 
without rebuttal that he had not been restricted from driving or grocery shopping.  Petitioner also 
testified without rebuttal that he had not lifted heavy items while shopping.  Dr. Goldberg 
acknowledged that he did not how much the diapers and detergent Petitioner was seen lifting 
weighed.  Dr. Goldberg also acknowledged that he had not instructed his own patients with 
spondylolisthesis against driving a van or grocery shopping.  Dr. Dixon testified that he did not 
know how much a box of diapers would weigh, but he had purchased paper towels and did not 
believe they would weigh more than 10 pounds.  

The Commission also views Dr. Goldberg’s change in light of the fact that he rejected the 
results of the FCE obtained at his own recommendation.   He reviewed a job description from 
Respondent for a warehouse worker which indicated that Petitioner would be required to stand 
and continuously lift up to 25 pounds and carry 25 pounds.  The FCE, which Dr. Goldberg 
testified was found valid by the therapist, reportedly indicated that Petitioner could lift only 23 
pounds overhead occasionally, and only 12 pounds frequently.  Petitioner reportedly could lift 28 
pounds from desk to chair occasionally, but never frequently.  The FCE indicated that Petitioner 
should not be lifting from floor to waist.  Petitioner reportedly could push and pull 34 pounds 
occasionally, and 14 pounds frequently.  He should “minimally balance bends to claim [sic] 
stairs” and not crawl or crouch.  The FCE reportedly recommended that Petitioner work only six 
hours per day.  Yet Dr. Goldberg opined that Petitioner could return to work full duty if the job 
description was accurate, despite the numerous findings suggesting that Petitioner’s condition 
did not meet the stated requirements.  Dr. Goldberg also did not believe the FCE correlated with 
the surveillance video, though he offered no basis on which it could be concluded that 
occasionally lifting detergent, diapers, toilet paper and paper towels contradicted the findings of 
the FCE. 

In sum, the preponderance of the evidence indicates that Petitioner had not reached MMI 
as of December 4, 2018, even if he could engage in some activities of daily living within the 
restrictions imposed by his treating physicians. 

The remaining issue is Respondent’s objection to travel expenses.  Respondent asserts 
that the billing code “A0120” appearing in Petitioner’s Exhibit 8 represents non-emergency 
travel.  There are 10 such charges in Petitioner’s Exhibit 8, at the rate of $350.00 apiece.  
Contrary to the suggestion in Respondent’s Statement of Exceptions, travel expenses to cover the 
cost of transportation to and from treatment can be awarded under the same standard of 
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reasonableness and necessity as medical expenses.  General Tire & Rubber Co. v. Industrial 
Comm’n, 221 Ill. App. 3d 641, 651 (1991).  However, while certified medical bills are presumed 
reasonable under section 16 of the Act, Petitioner’s Exhibit 8 is a non-certified itemized 
summary of charges and the underlying bills are not included in Petitioner’s Exhibits 6 and 7.  
There is no other evidence indicating that the challenged charges were reasonable.  Accordingly, 
the Commission concludes that Petitioner failed to establish that the travel expenses listed in 
Petitioner’s Exhibit 8 were reasonable and necessary and modifies the Decision of the Arbitrator 
to exclude those travel expenses from the award of medical expenses in this case. 

II. Prospective Medical Care

The Arbitrator did not award the surgery recommended by Dr. Dixon or any prospective
medical treatment, again relying on the opinions of Dr. Bailes, Dr. Hudgins, and Dr. Goldberg.  
As noted above, the Commission prefers the opinions of Dr. Dixon, Dr. Koutsky, and Dr. 
Templin, as well as the initial opinion of Dr. Goldberg regarding Petitioner’s need for surgery.  
Accordingly, the Commission modifies the Decision of the Arbitrator to award the L5-S1 
decompressive laminectomy with interbody fusion and pedicle screw instrumentation 
recommended by Dr. Dixon, along with the cost of reasonable and necessary pre-operative and 
post-operative care related to the surgery.  

III. Temporary Total Disability

The Arbitrator did not award the temporary total disability (TTD) benefits Petitioner
claimed for the period from December 11, 2018 through September 16, 2020.  A claimant is 
temporarily totally disabled from the time an injury incapacitates him from work until such time 
as he is as far recovered or restored as the permanent character of his injury will permit.  Archer 
Daniels Midland Co. v. Industrial Comm’n, 138 Ill. 2d 107, 118 (1990).  The dispositive test is 
whether the claimant’s condition has stabilized, i.e., whether he has reached MMI.  Mechanical 
Devices v. Industrial Comm’n, 344 Ill. App. 3d 752, 759 (2003).  Once an injured claimant has 
reached MMI, the disabling condition has become permanent and he is no longer eligible for 
TTD benefits.  Archer Daniels Midland Co., 138 Ill. 2d at 118. 

For the reasons stated above regarding medical expenses and prospective care, the 
Commission determines that Petitioner’s condition was not stabilized and therefore modifies the 
Decision of the Arbitrator to award TTD benefits for the period from December 11, 2018 
through the September 16, 2020 hearing date. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated November 24, 2020 is modified as stated herein.  The Commission otherwise 
affirms and adopts the Decision of the Arbitrator. 

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner proved that his 
current condition of ill-being is causally connected to the accident in this case. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $253.00 per week for the period from December 11, 2018 through September 16, 
2020, for a period of 92 and 2/7ths weeks, that being the period of temporary total incapacity for 
work under §8(b) of the Act.  Respondent shall receive a credit of $3,057.32 in temporary total 
disability benefits already paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner’s 
reasonable and necessary outstanding medical bills of $6,297.27, pursuant to the fee schedule 
and §§8(a) and 8.2 of the Act, excepting the travel expenses listed in Petitioner’s Exhibit 8.  
Respondent shall receive a credit for medical benefits that have already been paid, and 
Respondent shall hold Petitioner harmless from any claims by any providers of the services for 
which Petitioner is receiving this credit, as provided by §8(j) of the Act.  All medical bills 
awarded shall be paid directly to the medical providers. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for the L5-S1 decompressive laminectomy with interbody fusion and pedicle screw 
instrumentation recommended by Dr. Dixon, along with the cost of reasonable and necessary 
pre-operative and post-operative care related to the surgery. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$23,200.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Barbara N. Flores   
o: 6/3/21 Barbara N. Flores 
BNF/kcb 
045 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 

JUNE 7, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
ZARAK McLAURIN, 
 
 Petitioner, 
 
 
vs. NO:  14 WC 39574 
 
 
CITY OF CHICAGO, DEPARTMENT OF  
WATER MANAGEMENT, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of temporary disability, causal 
connection, maintenance and permanent disability and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 17, 2019, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 
 Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
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/s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O040621 
42 

/s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

 /s/Maria E. Portela 
 Maria E. Portela 

JUNE 7, 2021
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MANAGEMENT 

Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0272 
Number of Pages of Decision 35 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Patrick Shifley 
Respondent Attorney Donald Chittick 

 

          DATE FILED: 6/7/2021 

  
  

 

  
 DISSENT 
 /s/ Kathryn Doerries, Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ZARAK McLAUREN, 

Petitioner, 

vs. NO: 16 WC 11548 

CITY OF CHICAGO, DEPARTMENT OF 
WATER MANAGEMENT, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of temporary disability, causal 
connection, maintenance and permanent disability and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 17, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
DATED: 
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KAD/bsd /s/Thomas J. Tyrrell 
O040621 Thomas J. Tyrrell 
42 

 /s/Maria E. Portela 
 Maria E. Portela 

DISSENT 

I respectfully disagree with the Majority's Decision affirming and adopting the Arbitrator's 
Decision finding Petitioner is entitled to a wage-differential under §8(d)1 because the Petitioner 
was non-compliant with vocational rehabilitation that was provided by Respondent, did not 
reasonably cooperate with vocational rehabilitation or embark on a good faith effort to cooperate 
in the rehabilitation effort as required under Archer Daniels Midland Co. v. Industrial Comm’n, 
138 Ill.2d 107, 561, N.E. 2d 623, 149 Ill.Dec 253 (1990). I would, therefore, vacate the wage 
differential award in favor of an award under §8(d)2 for the reasons that follow.  

The law on reasonable cooperation is scant. Three reported decisions have 
addressed the issue. In Archer Daniels Midland Co. v. Industrial Comm'n, 138 Ill. 
2d 107, 149 Ill. Dec. 253, 561 N.E.2d 623 (1990), the 
Illinois  [****376]   [**283]  Supreme Court set forth the duty: "in attempting 
rehabilitation of the injured employee there are 'boundaries which reasonably 
confine the employer's  [*178]  responsibility,' including a requirement that the 
claimant make good-faith efforts to cooperate in the rehabilitation effort." Archer 
Daniels Midland Co., 138 Ill. 2d at 115-16, quoting National Tea Co. v. Industrial 
Comm'n, 97 Ill. 2d 424, 433, 73 Ill. Dec. 575, 454 N.E.2d 672 (1983). 

Stone v. Industrial Comm'n (R. Olson Constr. Co.), 286 Ill. App. 3d 174, 177-178, 675 N.E.2d 
280, 282-283, 1997 Ill. App. LEXIS 5, *6, 221 Ill. Dec. 373, 375-376. 

In Stone, the Appellate Court agreed that the Commission’s Decision to terminate 
claimant's TTD benefits because he failed to cooperate reasonably with rehabilitation, was not 
against the manifest weight of the evidence. Over the three-month period claimant received 
rehabilitative counseling, he failed to take any steps to obtain his GED, and he failed to visit the 
library to research vocational interests, despite directions to do both. According to the vocational 
rehabilitation counselor, Boyd, claimant failed to "give any indication whatsoever that he was 
interested in vocational rehabilitation services." Claimant also forced an interview to be 
rescheduled because [***11]  he was not given 48 hours' notice. When claimant did appear for the 
interview, he was unshaven and dirty and had failed to dress properly. Boyd had specifically told 
claimant how to dress and appear; nonetheless, claimant ignored this advice. In rendering its 
decision, the Commission relied on all of these reasons to terminate TTD benefits. 

JUNE 7, 2021
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Stone v. Industrial Comm'n (R. Olson Constr. Co.), 286 Ill. App. 3d 174, 179, 675 N.E.2d 280, 
284, 1997 Ill. App. LEXIS 5, *10-11, 221 Ill. Dec. 373, 377 

In Archer Daniels Midland,  the Court held that Petitioner was entitled to vocational 
rehabilitation benefits although Petitioner failed to complete his locksmithing correspondence 
course by the deadline imposed by Respondent.  However, there Petitioner failed to meet the 
deadline because he was limited to working a 20-25 hour work week by his treating physician.  In 
order to complete the course by the imposed deadline, he would have had to work a 40 hour week. 
Petitioner’s vocational rehabilitation counselor also testified that the claimant cooperated with him 
and the rehabilitation program. Those facts are starkly different than the vocational counselor’s 
reports in the case at bar.  

The Rehabilitation Plan for Petitioner, dated April 6, 2017, included a timeframe 
implementing “immediate and ongoing” vocational counseling “to facilitate career education, 
appropriate job target identification, understanding of labor market/wage data related to 
occupational alternatives, etc., to assist with appropriate identification of, and commitment to, 
specific job targets.” (RX4) The vocational counselor’s obligations are further enunciated under 
various other subsections including “Job Search-Supervised and Independent” where 
Vocamotive’s responsibility is “to supervise job search activity as per the Illinois Workers’ 
Compensation Act. It is the responsibility of the rehabilitation client to implement a reasonable 
and diligent job search effort in accordance with the Act.” Under “General Service Delivery 
Guidelines/Time Requirements” vocational rehabilitation is identified as a full-time effort, with 
services implemented five days weekly at eight hours per day and, further, Petitioner was explicitly 
expected to conform to the Vocamotive protocol for dress, timeliness and attendance. (RX4, 
4/16/17, p. 3)  The last paragraph is explicit regarding the Petitioner’s obligations, to wit,  “Mr. 
McLaurin must, of course, manifest meaningful behavioral commitment to implementation of this 
agenda and participation in the crafting of future rehabilitation activities.  Otherwise, extended 
unemployment or underemployment is likely to result.” (RX4, 4/16/17 p. 6) 

 The Vocamotive Progress Report issued on July 25, 2017, documents that Petitioner did 
not check in on July 12, 2017.  On July 13, 2017,  he explained he was getting his car repaired.  
On July 13, 2017, he was wearing a polo shirt and grooming requirements were reviewed with 
him.  On July 17, 2017, Petitioner did not return a voice message requesting his keyboarding scores 
and curriculum progress.  On July 20, 2017, he was again wearing a polo shirt and was reminded 
that grooming had been discussed with him previously. At this time, a four hour workday tolerance 
was to be clarified by his physician. (RX4, 7/25/17) 

 The Vocamotive Progress Report issued on August 30, 2017, notes that Petitioner failed 
to show up for Vocational Testing scheduled for July 26, 2017.  He later reported in a phone call 
that he had forgotten about the appointment. He confirmed that he had received a letter regarding 
the testing two weeks prior. The testing date was also on his calendar.  On July 27, 2017, he was 
4 days behind schedule in the computer lab class. Two voice messages were placed requesting a 
return phone call and no return phone call was received. On August 1, 2017, Petitioner failed to 
have the references required for his Job Search Workshop despite having an extra week to 
complete that exercise as he did not attend the Workshop on July 25, 2017. (RX4, 8/30/17, p. 2) 
On August 7, 2017, Petitioner did not call back to record his progress, and a call was placed to him 
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and a voice message was left requesting a call back.  Petitioner did not return the call.  As of 
August 16, 2017, Petitioner had not completed Overview tutorials and had not scheduled a Skype 
call for the Concept exam second attempt.  (RX4, 8/30/17, p. 3) 

A call was placed to Petitioner informing him to call Vocamotive back to schedule a Skype 
call and to complete the tutorials as review for the Concept exam.  A voice message was left 
requesting a return phone call, however, no return phone call was received. (RX4, 8/301/7, p. 4) 
At the in-person meeting with Ms. Helma from Vocamotive on August 17, 2017, Petitioner’s 
progress was reviewed, and he was reminded of the grooming policy as it was noted that he was 
wearing a Harley Davidson shirt.  The next day, Vocamotive called and requested scores and 
progress and he reported he did not complete his typing tests or work on any curriculum due to 
him thinking he “was off for the day.” Petitioner was noted to have had a calendar and had always 
known that he had to work on a daily basis. (RX4, 8/30/17, p. 5) Thereafter, on August 22, 2017, 
Petitioner began to complain of pain and reported that he would call back when he got his pain 
“under control.” When he was called on August 25, 2017, he did not answer and did not return the 
call.  (RX4, 8/30/17, p. 7) On August 29, 2017, Petitioner was asked why he did not respond to 
the request for information, he reported that he “got busy.” When he did not record his curriculum 
progress, a call was placed to him for his progress, but he did not return the call. (RX4, 8/30/17, 
p. 8) In the Analysis of that reporting period, the case manager Sharon Zajac noted that Petitioner
had missed numerous appointments due to reported pain, he did not consistently return phone calls, 
and it was unclear if Petitioner understood his responsibilities in vocational rehabilitation despite
having received a thorough orientation to the program and receiving consistent reminders as to
what is necessary.  It was noted that Petitioner was not following through. (RX4, 8/30/17, p. 9)

 The Vocamotive Progress Report issued on September 27, 2017, documented more 
flagrant failures to return calls. (RX4, 9/27/17, pp. 2, 4, 5)  Petitioner also failed to inform 
Vocamotive of the day or days he intended to miss his Vocamotive obligations for a relative’s 
funeral.  On  September 21, 2017, when Petitioner arrived at Vocamotive, his computer was 
charged but he did not have his power cords for his computer.  He left an appointment early without 
notifying anyone at Vocamotive. He was again reminded of the Vocamotive grooming policy after 
wearing red dress pants, black leather boots, a black leather vest and a red polo shirt. (RX4, 
9/27/17, p. 6)  The Analysis noted that Petitioner was two days behind schedule and that he had 
only a part-time schedule based upon his four-hour workday restriction. Again, it was noted that 
Petitioner failed to comply with Vocamotive’s daily communication policy and again,  he did not 
return phone calls. He was not keeping appointments or complying with dress/grooming policies. 
Finally, it was noted that Petitioner needed to immerse himself in the process and complete 
computer training, and in the next 30 days, improve his attendance, his grooming and 
communication with the Vocamotive office, and become vested in the program regarding training 
and job search. (RX4, 9/27/17, pp. 7-8)   

The Vocamotive Progress Report issued on October 22, 2017, documented continued lack 
of cooperation, reporting that he was not sure if he would be able to attend computer lab on October 
2, 2017, because “Mondays are hard for” him. It further documented he missed appointments and 
his failure to return calls. (RX4, 10/22/17, pp. 1, 2, 4, 5, 6)  
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The final Vocamotive Progress Report issued on November 21, 2017, documents that at 
the initiation of the job search aspect of the vocational rehabilitation program, Petitioner was not 
cooperating by failing to report his keyboarding accuracy, failing to complete his interviewing 
questions as requested, and missing a Vocamotive meeting without the courtesy of reporting a 
medical appointment.  Further, Petitioner failed to complete cover letters for applications, he failed 
to return phone calls, he hung up on a phone call with Vocamotive, and he missed appointments 
on November 2, 2017 and November 3, 2017. Vocamotive then provided field preparation for 
Petitioner. On November 15, 2017, field visits were completed on behalf of Petitioner to various 
employers. When a phone call was placed to Petitioner later in the day, Petitioner answered the 
phone and stated, “I take it you haven’t spoken with my lawyer?” Petitioner informed Vocamotive 
that his attorney informed him that he could begin job searching independently and should return 
his computer equipment, which was returned on November 17, 2017.   (RX4, 11/21/17) 

Based on the foregoing, I disagree with the majority’s agreement with the Arbitrator that 
“Neither party can be deemed to have fully cooperated with the other.”  The record does not 
support that there were “personality conflicts” with the staff at Vocamotive.  Further, the 
Arbitrator’s notation that Vocamotive explicitly stated in their reports that they would be expecting 
the Petitioner to work beyond the four hour per day restrictions is patently false.  The September 
27, 2017, Vocamotive report documents that Vocamotive adjusted the eight hour per day 
expectation to four hours per day specifically in the Analysis section, “It is noted that he has a part 
time schedule based upon his four-hour workday restriction.”  Further, in the November 21, 2017, 
report he was advised that his appointments at Vocamotive would be Tuesdays and Thursdays 
between 8:00 and 12:00 p.m. (RX4)  It is plainly evident that Petitioner did not follow the rules 
set out by the Vocamotive staff. 

Further, the Petitioner’s job logs contained in Respondent’s Exhibit 3 document that the 
Petitioner pointlessly applied for jobs that he was not qualified for with the Respondent and further 
show Petitioner’s lack of diligence.  Petitioner testified that he filled out the Reasonable 
Accommodation Request that was submitted to the City.  (T, p.39, PX5-E) There are four columns 
on the form.  The first column is a checklist of a potential work restriction.  The second column 
requires a “yes” or “no” response to whether the employee has the work restriction and the last 
two columns ask to describe the limitation or specify time/weight/degrees if the answer is “yes” to 
a specific restriction.  Petitioner answered “yes” to every restriction except to one restriction when 
in reality, none of those work restrictions are listed on the FCE or assigned by his physician.  He 
has the ability to use his hands and keyboard yet he answered “yes,” that he had a restriction to use 
his hands and keyboard.  There is no restriction on Petitioner’s ability to use or operate radio 
equipment yet he answered “yes” he had that restriction.  He answered “yes” he had a restriction 
on mental/emotional functions and “yes” he had restrictions on vision and hearing and other 
restrictions that he did not have.  Therefore, Petitioner misrepresented to Respondent that he had 
restrictions that he did not have and Respondent was not given fair  opportunity to evaluate 
Petitioner’s case or to give him a reasonable accommodation within the restrictions that he did 
have.  I find that Petitioner is simply not credible and did not demonstrate the desire to return to 
work.  

  As further evidence of this lack of commitment, Petitioner submitted a grand total of 
approximately 55 job applications to the Respondent over a course of nine non-consecutive days 

21IWCC0272



16 WC 11548 
Page 6 

between June and August 2017.  On the first day, he submitted one application.  On the days that 
he submitted multiple applications, the time entries confirm that all nine, or, at most, ten 
applications were submitted within a ten or eleven minute time frame.  That effort does not qualify 
for a meaningful job search. (RX 3) 

 Further, none of the Respondent job applications coincide with the work that Petitioner is 
qualified for as identified by the certified Vocational Counselor as likely or possible nor was any 
evidence of qualification for these positions in the record and are evidence of Petitioner’s lack of 
sincerity in his quest to return to gainful employment.  Instead, Petitioner, a Construction Laborer, 
applied for jobs that he was either not qualified for or were outside of his restrictions including: 
Engineering Technician although Petitioner does not have an engineering degree; Auditor II 
(6//3017 & 7/10/17) although Petitioner does not have an accounting degree; Medical Director-
Chronic Disease, although Petitioner does not have a medical license or background; Carpenter, 
Operating Engineer; Librarian IV; Accounting Technician II; Project Manager; Projects 
Administrator; Accountant IV; Supervising Timekeeper-Laborer; Supervising Ventilation and 
Furnace Inspector; Customer Account Representative; Supervising Clerk-Woodson Regional; 
Architect III; Civil Engineer III-Sewer; Staff Assistant-Contracts; Chief assistant Corporation 
Counsel (FCRL Division); Central Voucher Coordinator; Programmer Analyst; Painter; Project 
Coordinator; Principal Operations Analyst; Financial Planning Analyst; Benefit Claims 
Supervisor; Contracts Coordination; Clinical Therapist III; Traffic Engineer IV; Occupational 
Health Nurse; Paralegal II; Financial Analyst-Payments; Electrical Mechanic (Automotive); Chief 
Airport Operations Supervisor; Freedom of Information Act Officer; Traffic Signal Repairman; 
Laborer-Apprentice; Custodial Worker-Full-Time; Civil Engineer IV, etc.  (RX3) 

I further disagree with the majority’s decision to adopt the Arbitrator’s conclusion that 
Petitioner is entitled to a maintenance after he terminated his efforts with Vocamotive because “he 
was able to demonstrate that he continued to submit job applications through the date of trial, 
applying to 1,388 jobs through Indeed.”  The Arbitrator found this online application process over 
a period of 221 days, at “a rate of 6.28 jobs per day, including holidays and weekends” “was 
enough of an effort to merit maintenance.” I would find that the Petitioner does not get the 
proverbial “second bite of the apple” given the opportunity Petitioner had to participate in a valid 
rehabilitation program with job seeking assistance as evidenced by the counselor’s in person 
contacts with potential employeers.  While in some instances a self-directed job search is 
appropriate, in this case, it was agreed by the parties that Petitioner would undergo vocational 
rehabilitation and that program was abandoned by Petitioner, not in favor of an alternative plan, 
but simply because he clearly had no intention of cooperating.  Filling out online “Indeed” 
applications, in any number, thereafter, does not prove anything except that Petitioner tried to 
mitigate his non-compliance and lack of cooperation with the vocational counselors. Further, 
Petitioner offered no evidence of follow-up to any of these positions. I would find that Petitioner 
is not entitled to maintenance after November 17, 2017. 

None of the City of Chicago applications submitted over a course of approximately nine 
days between June 2017 and September 2017 provide meaningful intent to return to work and 
Petitioner was obviously non-compliant with the Vocamotive efforts for vocational rehabilitation 
and job placement. This Petitioner has essentially mirrored the Petitioner in Stone v. Industrial 
Comm'n (R. Olson Constr. Co.), (citations omitted) by failing to comply with vocational 
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rehabilitation in any meaningful way by defying dress codes, failing to communicate and return 
calls and out and out refusal to act upon the field search jobs identified as potential employers.  
Petitioner failed to cooperate as required under the criteria enunciated in Archer Daniels Midland 
and National Tea. (Citations omitted) Therefore, I dissent from the majority opinion and would 
find Petitioner has not sustained his burden of proving  entitlement to a wage-differential under 
§8(d)1 and instead, would find that he is entitled to an award under §8(d)2. 

/s/Kathryn A. Doerries 
Kathryn A. Doerries 
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ILLINOIS WORKERS' COMPENSATION COMMISSION  

NOTICE OF ARBITRATOR DECISION 

McLAURIN, ZARAK 

Employee/Petitioner 

CITY OF CHICAGO WATER MANAGEMENT 

Employer/Respondent 

Case# 14WC039574 

16WC011548 

On 4/17/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.39% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

1315 DWORKIN AND MACIARIELLO 

PATRICK SHIFLEY 

134 N LASALLE ST SUITE 650 

CHICAGO, IL 60602 

0010 CITY OF CHICAGO LAW DEPT 

D TAYLOR CHITTICK 

30 N LASALLE ST SUITE 800 

CHICAGO, IL 60602 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

ISi None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

ZARAK McLAURIN 
Employee/Petitioner 

v. 

CITY OF CHICAGO WATER MANAGEMENT 
Employer/Respondent 

Case# 14 WC 39574 

Consolidated cases: 16 WC 11548 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable DOUGLASS. STEFFENSON, Arbitrator of the Commission, 
in the city of CHICAGO, on JUNE 25, 2018. After reviewing all of the evidence presented, the Arbitrator 
hereby makes findings on the disputed issues checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A. 0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. 0 Was there an employee-employer relationship?
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. ISi Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner1s earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. 0 What was Petitioner's marital status at the time of the accident?
J. (g] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. [8J What temporary benefits are in dispute?

D TPD D Maintenance [81 ITO 
L. [8J What is the nature and extent of the injury?
M. 0 Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. Oother __

ICArbDec 2/10 /00 W. Rando/pl, Street #8-200 C/1icago, ll 6060/ 3 /218/4,661/ To/I-free 866/352-3033 Web site: 1111w.iwcc.il.gov 
DowttState offices: Colli11S1•illt 6/8/3./6.3450 Peoria 309/67/-30/9 Rockford 8/5/987-7292 Springfield 2 /71785-7084 
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FINDINGS 

On AUGUST 21, 2014, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $77,222.14; the average weekly wage was $1,485.04. 

On the date of accident, Petitioner was 42 years of age. 

Petitioner /,as received all reasonable and necessary medical services. 

Respondent /1as not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $71,140.73 for TIO, $0.00 for TPD, $0.00 for maintenance, and $0.00 
for other benefits, for a total credit of $71,140.73. 

Respondent is entitled to a credit of$0.00 under Section 8(j) of the Act. 

ORDER 

As detailed in the attached memorandum discussing the Findings of Fact and Conclusions of Law: 

• The Arbitrator finds the Respondent shall pay the Petitioner TIO benefits at a rate of $990.03 per
week for a period of 71 6/7 weeks, as provided in Section 8(b) of the Act. The Respondent shall
be given a credit of $71,140.73 for previously paid TIO benefits.; and,

• The Arbitrator finds the Respondent shall pay Petitioner the sum of $735.37 per week for a
further period of 80.63 weeks, as provided in Section 8(e)12 of the Act, because the injury to the
Petitioner caused a 37.5% loss of use of the right leg.; and,

• The Arbitrator finds the Respondent shall resolve with and pay directly to those providers,
pursuant to the parties ' agreed stipulation on the record, the reasonable, necessary, and related
medical bills of Premium Healthcare Solutions, Chicago Orthopaedic & Sports Medicine, and
Illinois Orthopedic Network as itemized in Petitioner's Exhibit 7, and as provided in Sections
8(a) and 8.2 of the Act. (See Petitioner's Exhibit 7, and Transcript at 9-10 and 65-66); and,

• The Respondent shall pay those benefits that have accrued in a lump sum, and shall pay the
remainder, if any, in weekly payments.

RULES REGARDING APPEALS: Unless a pany tiles a Petition for Review within 30 days after receipt of this decision and perfects a review in 
accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission. 

STATEMENT Of INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of Arbitrator shall 
accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in either no change or a decrease in 
this award, interest shall not accrue. 

ICAibDec p.2 
Signature of Arbitrator 

APRIL 17. 2019 
Date 

APR 1 7 2019 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

McLAURIN, ZARAK 

Employee/Petitioner 

CITY OF CHICAGO WATER MANAGEMENT 

Employer/Respondent 

Case# 16WC011548 

14WC039574 

On 4/17/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.39% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 
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PATRICK SHIFLEY 
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CHICAGO, IL 60602 

0010 CITY OF CHICAGO LAW DEPT 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

[;8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

ZARAK McLAURIN 
Employee/Petitioner 

v. 

CITY OF CHICAGO WATER MANAGEMENT 
Employer/Respondent 

Case# 16 WC 11548 

Consolidated cases: 14 WC 39574 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable DOUGLAS S. STEFFENSON, Arbitrator of the Commission, 
in the city of CHICAGO, on JUNE 25, 2018. After reviewing all of the evidence presented, the Arbitrator 
hereby makes findings on the disputed issues checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. IZ! Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. IZ! Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. IZ! What temporary benefits are in dispute?

D TPD [83 Maintenance � TTD 
L. � What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
o. Oother __

ICArbDec 2//0 JOO IY. Randolph Street #8-200 Chicago. ll 6060/ 312/8/4-661/ Toll-free 8661352-3033 Web site: w1V11•.iwcc.ll.gov 
Downstate offices: Collinsville 6/81346-3450 Peoria 309/67/-30/9 Rockford 8/5/987-7292 Springfield 2/71785-7084 
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FINDINGS 

On MARCH 29, 2016, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $80,806.30; the average weekly wage was $1,553.97. 

On the date of accident, Petitioner was at least 43 years of age. ( Compare Arbitrator's Exhibits lA and 1 B). 

Petitioner /,as received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $43,947.41 for ITD, $0.00 for TPD, $43,227.11 for maintenance, and 
$0.00 for other benefits, for a total credit of$87, 174.52. 

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act. 

ORDER 

As detailed in the attached memorandum discussing the Findings of Fact and Conclusions of Law: 

• The Arbitrator finds the Respondent shall pay the Petitioner ITO benefits at a rate of $1,035.98 per week for a
period of 34 5/7 weeks ( 4/1116 through 11129/16) as provided in Section 8(b) of the Act. The Respondent shall be
given a credit ofS43,947.41 for previously paid ITO benefits. Additionally, the Respondent shall pay the Petitioner
maintenance benefits at a rate of $1,035.98 per week for a period of 82 weeks (11/29/16 through 6/25/18) as
provided in Section 8(a) of the Act. The Respondent shall be given a credit of $43,227.11 for previously paid
maintenance benefits.; and,

• The Arbitrator finds the Respondent shall pay the Petitioner wage loss differential benefits, commencing on 6/26/18,
of$875.98/week until the Petitioner reaches age 67 or five years from the date of the final award, whichever is later,
because the injury sustained caused a loss of earnings as provided in Section 8(d)l of the Act.; and,

• The Arbitrator finds the Respondent shall resolve with and pay directly to those providers, pursuant to the parties'
agreed stipulation on the record, the reasonable, necessary, and related medical bills of Premium Healthcare
Solutions, Illinois Orthopedic Network, Rx Development Associates, Nova Phannacy LP, and Metro Health
Solutions, as itemized in Petitioner's Exhibit 7, and as provided in Sections 8(a) and 8.2 of the Act. (See Petitioner's
Exhibit 7, and Transcript at 9-10 and 65-66); and,

• The Respondent shall pay those benefits that have accrued in a lump sum, and shall pay the remainder, if any, in
weekly payments.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this decision and perfects a review in 
accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission. 

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of Arbitrator shall 
accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in either no change or o decrease in 
this award, interest sholl not occrue. 

Signature of Arbitrator 
ICAtbDcc p. 2 APR 1 7 2019 

APRIL 17, 2019 
Date 
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ZARAK McLAURIN v. CITY OF CHICAGO WATER MANAGEMENT 

14 WC 39574 & 16 WC 11548 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

INTRODUCTION 

These matters were tried before Arbitrator Steffenson on June 25, 2018. The issues in 

dispute for both claims were causal connection, medical bills, lost time benefits (TTD and 

maintenance), and the nature and extent of the injuries. (Arbitrator's Exhibits lA and 18). The 

parties agreed to receipt of this Arbitration Decision via e-mail and requested a written 

decision, including findings of fact and conclusions of law, per Section 19(b) of the Act. 

(Arbitrator's Exhibits (hereinafter, Ax) lA and 18). 

FINDINGS OF FACT 

The Petitioner, a 46-year-old male, testified that he had been employed with the 

Respondent for 17 years, under the title Construction Laborer.1 He described his duties as 

assisting carpenters in their trade by drilling, digging, and plowing. (Tx at 14). 

14WC395742

Petitioner testified that on August 21, 2014 he reported to work at 6:00 a.m. and was 

working on level minus 51 of the Jardine Water purification plant. (Tx at 16, 18). Petitioner was 

setting up for a job assignment of shoring up a ceiling when a battery powered vehicle used to 

move equipment (a Cushman cart) crushed his right leg against a stationary machine. (Tx at 16). 

The Petitioner described the Cushman cart as a steel vehicle, and the stationary machine as a 

large concrete steel machine. (Tx at 17). Petitioner experienced a pain of 10 out of 10 after his 

1 Petitioner admitted a history of a work-related rotator cuff tear which he believed had occurred in 2013.

{Transcript at 15). Illinois Workers' Compensation Commission (IWCC) records do not show any claim filed for that 

period or that body part. Petitioner testified that he had returned to work full duty after that injury and that he 

was able to complete the tasks he was assigned. (Transcript (hereinafter, Tx) at 16). 

2 (Ax lA) 
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leg was crushed. Petitioner has no further recollection of the accident until he was taken by an 
ambulance to Northwestern Hospital. (Tx at 18). 

On August 21, 2014 at 10:45 am the Petitioner was seen in the Northwestern Hospital 

Emergency Department. At the time a history was provided of a heavy cart tipping and 
crushing his right leg against a wall at the water infiltration system [sic]. (Petitioner's Exhibit 1). 
He was diagnosed with an open fracture of the right mid-shaft tibia and referred for surgery. 

A surgical report dated August 22, 2014 shows that the Petitioner had a grade I right 
tibia fracture, and that he was treated with an intramedullary nailing of the right tibia fracture. 

(Petitioner's Exhibit (hereinafter, Px) 1). 

On September 2, 2014, the Petitioner was seen at Northwestern by Dr. Merk for follow 
up on his surgical repair. He noted some drainage from the surgical wound. He was deemed to 
be doing well and asked to return in one week. (Px 1). On September 9, 2014 the Petitioner was 
seen at Northwestern by Dr. Merk and referred to Dr. Dumanian for examination of the 
drainage in his wound. He was to return in two days. (Px 1). On September 12, 2014 the 
Petitioner was seen for debridement of his surgical wound. The right anterior third of his 

surgical wound was noted to be an open draining wound. His wound was surgically debrided, 
and he was placed on bedrest for 5 days. The Petitioner was discharged after 5 days on 

September 17, 2014 and was prescribed antibiotics to be provided at home via IV. (Px 1}. 

On October 7, 2014 the Petitioner was seen by Dr. Merk for follow up at Northwestern. 

He was noted to be healing well and was advised to begin home exercise. At this time, he was 

noted to be eligible for sedentary duty. (Px 1). On October 22, 2014 the Petitioner was seen by 

Dr. Dumanian for follow up on his wound. He was released "prn", or to return "when 
necessary" for wound care purposes. (Px 1). 

On November 25, 2014 the Petitioner was seen for follow up on his right leg surgery at 

Northwestern Memorial. (Px 1). He was noted to be participating in physical therapy, and to 

be reporting mild residual discomfort. (Px 1). 

On January 6, 2015 the Petitioner was seen for follow up on his right leg surgery by Dr. 

Merk. He was noted to be attending physical therapy at NovaCare three times per week and 

was making progress. He was noted to have a limp and to ambulate with a cane when 

outdoors. However, Petitioner was still experiencing sharp pain in his injured shin. Treatment 

options were discussed, and he was to follow up in 6 weeks. (Px 1). 

2 
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14 WC 39574 & 16 WC 11548 

On February 17, 2015 the Petitioner was seen for follow up on his right leg surgery by 

Dr. Merk. He was noted to be attending physical therapy at NovaCare and reported that while 

pain was present, it was improving. He reported difficulty with stairs and being unable to kneel. 

(Px 1). 

On March 17, 2015 the Petitioner was seen for follow up on his right leg by Dr. Merk. 

He was noted to be walking with an overall improved gait pattern without significant limp. He 

was to initiate work conditioning, and it was noted that his nail would have to be surgically 

removed when the bones had healed satisfactorily. (Px 1). 

On April 15, 2015 the Petitioner was seen for follow up on his right leg by Dr. Merk. He 

was noted to have been attending work conditioning but noted continuing discomfort in his leg 

and knee. His fracture was x-rayed and deemed well healed, and he was to complete two and 

half more weeks of work conditioning. (Px 1}. 

On May 8, 2015 the Petitioner was seen for follow up on his right leg by Dr. Merk. He 

was noted to have been attending work conditioning but noted continuing discomfort in his leg 

and knee. He complained of giving way of the right knee which was noted to be related to 

quadriceps strength. A plan for removal of the surgical nail was scheduled. {Px 1). On May 18, 

2015 the Petitioner underwent a surgical procedure at Northwestern Memorial to remove the 

intramedullary nail and interlocking bolt which had been retained after the repair of his fracture 

on August 22, 2014. (Px 1). 

On June 2, 2015 the Petitioner returned to Dr. Merk for a post-operative visit. He was 

noted to have not yet returned to work, and to be weightbearing as tolerated. He noted 

discomfort and stiffness which had increased after his second surgery. The plan was to release 

Petitioner to return to work on June 22, 2015 without restrictions. (Px 1). 

Petitioner concluded treatment with Dr. Merk and returned to work. However, he 

testified that he had been dissatisfied with the condition of his leg and sought a second opinion. 

{Tx at 23). 

On September 1, 2015 the Petitioner returned to Dr. Merk for follow up on his right leg 

injury. The Petitioner reported that after three days at work he had been sent home due to 

inability to function due to pain. He reported that he had been directed to return to Dr. Merck 

after requests by the Petitioner's PCP for an MRI were denied by the insurance provider. He 

complained of persistent occasional pain radiating down the medial aspect of his lower leg, as 

well as soreness in his knee and feelings of weakness and instability. The Petitioner was 

3 
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returned to work with light duty restrictions, and a Functional Capacity Evaluation (FCE) was 

ordered in addition to a follow-up MRI. (Px 1). 

On February 17, 2016 the Petitioner returned to Dr. Merk for follow up on his right leg 

injury. The Petitioner reported aching discomfort in his knee and his leg with activity. Dr. Merk 

found the Petitioner to be at maximum medical improvement (MMI) and he was released to 

follow up as needed. (Px 1). 

On March 17, 2016 the Petitioner was seen Chicago Orthopaedics & Sports Medicine for 

examination of his right tibia and knee. He complained of ongoing weakness and pain after a 

work injury in August of 2014. He was examined by Dr. Ellis Nam and given a referral to an 

orthopedic trauma surgeon. (Px 3). A copy of this referral note is duplicated in the files of Dr. 

Poepping, discussed below. On March 18, 2016 the Petitioner returned to Dr. Merk for follow 

up for names of a second opinion for his knee injury. He reported being back to work full duty, 

but feeling unable to continue his job duties, and using vacation days. (Px 1). 

16WC 115483

Petitioner testified that in March of 2016 he had returned to his original position as a 

construction laborer while receiving ongoing care for his right leg. (Tx at 26). On March 29, 

2016 he was unloading lumber off a pick-up track at s2nd and Western when he felt a tear in his 

left shoulder. (Tx at 33). He was immediately unable to lift his left arm and was unable to 

complete his work that day. (Tx at 33). Petitioner left the job under his own power. (Tx at 33). 

On April 5, 2016 the Petitioner was seen by Dr. Poepping for his right tibia injury. He was 

complaining of right knee pain and giving way in his knee. (Px 2). MRI of the right knee was 

ordered to determine if the complaints were related to a tear in the knee. (Px 2). A copy of the 

evaluation and referral of Dr. Ellis Nam was included in the record. (Px 2). 

On April 14, 2016, the Petitioner underwent an MRI of the right knee at Molecular 

Imaging. (Px 2). The MRI report showed a Grade II sprain of the ACL, and a Grade I mucoid 

degeneration without evidence of tear. (Px 2). On April 14, 2016 the Petitioner also underwent 

an MRI of the left shoulder at Molecular Imaging. (Px 2). The MRI report showed glenohumeral 

joint effusion, AC joint arthropathy, and a near complete re-tear at the insertion of the 

supraspinatus. (Px 2). 

3 (Ax 18)
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On April 19, 2016 the Petitioner was seen for follow up on the MRI of his right knee by 

Dr. Thomas Poepping. (Px 2). He gave a history of a March 29, 2016 injury to his shoulder due to 

lifting a 12-foot 4 x 4 into a truck. (Px 2). An MRI of the left shoulder was reviewed along with 

the MRI of the right knee. The diagnoses on examination were a left shoulder recurrent rotator 

cuff tear, left shoulder AC arthrosis, left shoulder biceps tendonitis, and right knee bone bruise. 

Surgical repair of the left shoulder was planned, and further physical therapy for the right knee 

was recommended. (Px 2). Petitioner was given work restrictions and instructed to follow up in 

4 weeks. (Px 2). 

On April 30, 2016, the Petitioner began physical therapy with Advanced Spine and 

Rehab Center/Midwest Pain and Rehab. (Px 4). A treatment plan was created to treat his left 

knee and his right knee. (Px 4). He received therapy through September 1, 2016. (Px 4). 

On May 17, 2016 the Petitioner was seen for follow up on the right leg injury. He 

reported tenderness over his surgical flap, and the diagnosis was right knee bone bruise and 

right knee pain. The plan for long term care for the right leg injury was deferred due to the plan 

for shoulder surgery to take place the same date. He was kept off work. (Px 2). 

On May 17, 2016 the Petitioner underwent a surgical repair of his left shoulder. (Px 2). 

The procedure performed was a left shoulder arthroscopic revision rotator cuff repair, 

subacromial decompression, distal clavicle excision, and subpectoral biceps tenodesis. The 

surgery found a complete full thickness retracted tear to the glenoid margin, with 50% biceps 

tenodesis. (Px 2). On May 31, 2016 the Petitioner was seen for surgical follow up. A that time 

he was doing well, kept off work, and to follow up in four weeks. (Px 2). 

On June 28, 2016 the Petitioner was seen for surgical follow up for his left shoulder. He 

was participating in therapy and doing well. He was to remain off work and follow up in 4 

weeks. He was also seen for his right knee pain. He was offered an injection to treat his 

ongoing pain but deferred in favor of further physical therapy. (Px 2). 

On July 19, 2016 Petitioner was seen for left shoulder. There was noted crepitus of 

concern to Dr. Poepping, the Petitioner was to continue therapy, remain off work, and to return 

in 5 weeks. He also followed up for his right knee pain. He reported ongoing knee pain and 

underwent a right knee Kenalog injection. (Px 2). 

On September 6, 2016, Petitioner was seen for follow up on his left shoulder surgery. 

He was noted to be improving and to require 2 additional months of therapy. He was kept off 

work and was to follow up in 4 weeks. Petitioner followed up on ongoing right knee pain. He 
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reported increasing pan and no benefit from the injection. He was to continue physical therapy. 

(Px 2). 

On October 4, 2016, Petitioner was seen for follow up on his left shoulder. He was 

expected to need one more month of physical therapy. He was also seen for his right leg and 

continued to report pain in the anterior knee and the area of his previous fracture. (Px 2). 

On November 1, 2016, Petitioner was seen for follow up on his left shoulder. He was 

noted to have full active and passive range of motion, but positive Neer's and Hawkin's tests, 

indicative of impingement. He reported ongoing symptoms in his knee, subject to changes in 

the weather. He was referred again for an FCE and was to follow up in 4 weeks. (Px 2). 

On November 15, 2016, Petitioner underwent an FCE at ATI. Petitioner was deemed to 

have made a valid effort. His physical restrictions included lifting restrictions, and a 4-hour 

overall work day tolerance. He was noted to have sitting restrictions of 3-4 hours, in 35-minute 

durations. He was noted to have standing restrictions of 3-4 hours, in 14-minute durations. He 

was noted to have walking restrictions of 1 to 2 hours with only occasional short distances. 

On November 29, 2016, Petitioner was seen by Dr. Poepping, following up on his FCE. 

The FCE was deemed valid, and he was given permanent restrictions based on the findings. (Px 

2). He was found to be at MMI. (Px 2). 

On August 15, 2017, Petitioner was seen by Dr. Poepping for follow up on ongoing pain 

and numbness in his right leg. He was reporting numbness in his right foot that fluctuated 

without pattern. On examination decreased sensation in the right foot was noted. Based upon 

his symptoms he was referred for an MRI of the lumbar spine and an EMG of the right lower 

extremity. (Px 2). On August 18, 2017, Petitioner underwent a lumbar MRI. The findings of the 

report showed no evidence of herniation or stenosis. (Px 2). 

On September 5, 2017, Petitioner was seen by Dr. Poepping for follow up care. He was 

noted to have low back pain, and right lower extremity numbness. (Px 2). The EMG was 

pending, and he was referred for follow up after the EMG. (Px 2). On September 19, 2017, 

Petitioner was seen by Dr. Poepping for further follow up care for the right leg pain and 

numbness. The EMG report was still pending, and the visit was continued. (Px 2). 

On October 3, 2017, Petitioner was seen by Dr. Poepping to review his EMG. He was 

referred to physical therapy for pain which apparently was radiating from his low back. (Px 2). 
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On October 31, 2017, Petitioner was seen by Dr, Poepping for his lumbar radiculopathy. 

Dr. Poepping opined the right leg was not generating the pain, and he was referred for pain 

management. {Px 2). 

On January 9, 2018, Petitioner was seen for follow up on his low back, right leg, and left 

shoulder pain. On examination, he reported tenderness over the bicep tendon, but had a full 

range of motion. He was referred for physical therapy, and his permanent restrictions were 

continued. {Px 2). 

On March 6, 2018, Petitioner was seen for follow up on his low back, right leg, and left 

shoulder pain. He was pending the results of a Section 12 examination. (Px 2). He was 

continued at his permanent restrictions, and he was referred to therapy. (Px 2). On March 7, 

2018 he was seen for re-examination at Advanced Spine and Rehab. He continued therapy with 

Advanced Spine and Rehab Center through March 30, 2018. (Px 4). Dr. Poepping's records 

contain the Section 12 report, but no medical record reviewing the Section 12 report is 

contained in the file. (Px 2). 

After being released by Dr. Poepping to return to work with restrictions he sought to 

return to work with the Respondent. Petitioner completed a Request for Reasonable 

Accommodation with the Respondent. (Px SE and Tx at 40}. Petitioner sought employment with 

the Respondent in his original position, and in other positions. (Tx at 40}. 

After being unable to return to work with the Respondent, the Petitioner began a 

vocational rehabilitation program with Vocamotive in Hinsdale on or about June 28, 2017. (Tx 

at 40, 56). Petitioner worked with them at their office in Hinsdale three days per week, 

requiring an hour drive from his home. (Tx at 41, 42). Petitioner testified that because of the 

lengthy commute, he would experience pain from his injuries during his commute. (Tx at 41). 

The remaining two days a week the Petitioner would work from home on his job search and 

computer work. (Tx at 43}. 

During the period around July 24, 2017, the Petitioner applied to return to work with 

the Respondent. (Tx at 50). The jobs he applied for included "Chief Assistant Corporation 

Counsel". (Tx at 50). Petitioner testified that he was unaware that the position was for an 

attorney position in the Respondent's Law Department, at the time he applied. {Tx at 51). He 

admitted to having no background in law. The jobs also included ''financial planning analyst". 

(Tx at 51). Petitioner testified that he had a background assisting with financial grant 

applications for hospitalized people. (Tx at 51). 
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Petitioner testified that prior to July 24th he had only undergone two workshops 

explaining what kind of jobs he should be applying for. (Tx at 55). He also testified that he 

believed his experience qualified him for the "financial planning analyst" position. (Tx at 56). 

Petitioner claimed that while his job title states that he is a laborer, he has never done laborer 

job duties. Similarly, he believed that other positions with the Respondent might have 

descriptions which did not match their duties. (Tx at 57). 

Petitioner testified he received computer training in Microsoft Word and Excel as well as 

training in job searching. (Tx at 41). Petitioner was able to identify an Excel 2013 Basic 

Certificate, a Word Basic Certificate, and an Internet Basic Certificate he had received from 

Vocamotive from his efforts. (Tx at 42). 

Petitioner admitted he missed appointments with Vocamotive due to a family death and 

medical emergencies. (Tx at 54). He also described the end of his work with Vocamotive as not 

on a good note. (Tx at 45). He had been harassed due to his dress and his appearance, claiming 

to have been sent home for working Harley Davidson branded polo shirts with a logo on the 

back of the shirt. (Tx at 45). 

Petitioner identified job application receipts he had received from applying for jobs with 

Indeed.com. (Tx at 46). He testified that he had applied for 1,388 positions without getting an 

interview since the termination of his program with Vocamotive. (Tx at 47). 

Petitioner testified that he continues to experience pain in his right leg two to three 

times a day. Petitioner rated the pain as ranging from a 3 to an 8 out of ten. (Tx at 28). 

Petitioner described his leg as interfering with his abilities to walk, run, stand, and sit for long 

periods of time. (Tx at 29). He testified that he can walk on his leg for 30-40 minutes and sit for 

30-40 minutes. He testified that he experiences cramping, tenderness and tingling because of

sitting, and pain, tingling, and numbness because of standing. He also testified to problems

with his knee which he relates to his hardware installation surgery. The Petitioner showed the

Arbitrator an extremely large depressed scar on the inside of his right calf, a scar on the inside

of his calf near his ankle which he relates to a surgical screw installation, and then a scar on his

knee which he relates to installation of a rod. (Tx at 31).

Petitioner testified that he continues to experience pain in his left shoulder. (Tx at 36). 

He testified that he experiences pain once or twice a week as a 2 out of 10. (Tx at 37). 
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Vocational efforts 

Both parties introduced job application logs, and the Respondent introduced reports of 

the vocational rehabilitation provider, Vocamotive. Those records show that the Petitioner 

began his program on June 28, 2017. During June he was required to attend only one date 

onsite with Vocamotive and had two call-in dates. The records show he was to be studying 

Windows 7 Tutorials. (Px 5D). 

In July, the Petitioner was to attend two onsite classes per week, and to call in three 

days per week. The Petitioner was to study Windows 7, to complete Internet Basics 

Workbooks, to Study Office 2013 and Word 2013, and to be engaged in job search workshops. 

The Arbitrator notes that the job search workshops ran one per week at Vocamotive's office 

and lasted from 8:45 am - 3:30pm. The Petitioner noted typing speeds for each of the days in 

July, except for July 12, which is blank on both July log sheets. Petitioner noted a doctor 

appointment on July 25, and that he called in on July 26 rather than attend the scheduled 

Vocational Testing. (Px SD). 

In August, the Petitioner was to attend two on-site classes per week, and to call in three 

days per week. The Petitioner was to study Word 2013 and Office 2013. The Petitioner noted 

typing speeds for all days except August 17, 18, 22 and 24th
, which are blank on both August log 

sheets. The Petitioner noted that he had a doctor appointment on August 15th
, and that he had 

to reschedule a class. He noted that the attended an extra class in place of a call in on August 

17th
, two days later. (Px SD). 

On August 4, 2017 the Petitioner was awarded a certificate of achievement for 

completion of the Windows 7 /Internet Basics course at Vocamotive. (Px SD). 

In September the Petitioner was to attend two onsite classes per week, and to call in 

three days per week. The Petitioner was to study Excel 2013 and Word 2013. The Petitioner 

noted typing speeds for all days except for the period from September 8 through September 

15, which is noted as "funeral miss". The Petitioner also noted that he had to call off two dates, 

September 5 and 6 for a doctor appointment. 

Petitioner submitted a job search log to the Respondent which shows vocational 

applications with the Respondent for various positions between July 3 - September 10, 2017. 

The Petitioner applied for positions with the Respondent in positions including: Accounting 

Technician II, Auditor II, Supervising Timekeeper- laborer, Supervising Ventilation and Furnace 

Inspector, Customer Account Representative, , Architect Ill, Pool Motor Truck Driver, Painter, 
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Chief Assistant Corporation Counsel, Civil Engineer Ill -Sewer, Zoning Plan Examiner, Custodian 

Worker - Full-Time, Laborer - Apprentice, Chief Airport Operations Supvsr, Clerk IV, Library 

Division Chief, Glazier. (Respondent's Exhibit 3). 

In October the Petitioner was to attend two onsite classes for the first three weeks, and 

no activity shows as planned for the final week. The Petitioner crossed off September 3, an 

Attend day, and noted the name of Dr. Poepping. On October 6 he noted that he was sent 

home. Petitioner noted that he reported Friday October 13 for a makeup date. Finally, on 

October 17 he noted the name Dr. Hajat. 

On October 18, 2017 the Petitioner was awarded a certificate of achievement for 

completion of the Word 2013 Basic course at Vocamotive. On October 19, 2017 the Petitioner 

was awarded a certificate of achievement for completion of the Excel 2013 Basic course at 

Vocamotive. (Px SD). 

Petitioner submitted Mileage Logs into evidence. Those logs show that the Petitioner 

drove from his home to the Vocamotive offices in Hinsdale on September 7, 21, 22, and 25th
, as 

well as October 4, 5, 6, 10, 12, and 13th
• (Px SD). 

Petitioner provided records of job application receipts provided by the job seeking 

service, Indeed. (Px SB). The Petitioner was noted to have applied to 1388 jobs over a 221-day 

period and would indicate a rate of 6.28 jobs per day, including holidays and weekends. (Px SB). 

Reports of Vocamotive 

The April 6, 2017 Initial Evaluation Report of Vocamotive identified the Petitioner as a 

45-year-old candidate for vocational rehabilitation. Both the August 2014 leg injury and the

March 2016 shoulder injury were noted. His FCE from ATI physical therapy was noted, and his 

restrictions were noted to be a 4-hour work day, no lifting of over 17 lbs. overhead, and no 

· sitting or standing for more than 1 hour. His medical records were reviewed, as was his

educational history, vocational history, and socioeconomic status. (Respondent's Exhibit

(hereinafter, Rx) 4)

The report is specifically noted to exclude consideration of his prior leg injury and that 

"restrictions pertaining to the leg will not be taken into consideration." (Rx 4). 
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It was the opinion of the Report that the Petitioner had lost access to his usual and 

customary line of occupation. The Petitioner was concluded to have an earning potential 

between $9.00 per hour and $12.00 per hour. (Rx 4). 

The October 23, 2017 Final Report of Vocamotive indicates that Petitioner missed an 

appointment on October 24, 2017 due to medical issues. That appointment was rescheduled 

for October 26, 2017, and Petitioner was noted to be in attendance. The Reports notes that 

Petitioner was required to be available for vocational efforts from 8 am to 5pm. The Report 

specifically notes that Petitioner was required to be available more than his work restrictions. 

(Rx 4). 

The Reports show that Petitioner frequently missed or rescheduled appointments due 

to medical issues and last-minute visits to his physicians. According to the report, these efforts 

were not limited to his work-related injuries. As of November 17, 2017, the Petitioner 

terminated his Vocational efforts with Vocamotive and returned his equipment to their office. 

(Rx 4). 

January 8, 2018 Section 12 Report of Dr. Brian Cole 

The Petitioner was seen by Dr. Brian Cole on January 8, 2018 for a Respondent's Section 

12 examination. Dr. Cole reviewed medical records, examined the Petitioner, and took a 

history of the injury. Dr. Cole's diagnosis was a left shoulder rotator cuff injury which had 

reached MMI with residual pain and biceps tendinitis, as well as related restrictions. (Rx 2). 

Dr. Cole gave the Petitioner restrictions "roughly in accordance with the FCE". He set 

the push/pull up to 20 pounds regularly, with no overhead work with the left upper extremity. 

Dr. Cole's only point of dispute with the FCE was with the 4-hour work restriction. Dr. Cole 

found that Mr. Mclaurin could return to work without restrictions on his hours. (Rx 2). 

January 26, 2018 Addendum Report of Dr. Brian Cole 

An Addendum report was produced by Dr. Cole on January 26, 2018. Dr. Cole was 

provided additional materials for his review, in the form of surveillance footage. Dr. Cole, 

personally reviewing the footage, noted that the Petitioner was seen working outside with 

family members hanging Christmas lights. Dr. Cole noted the Petitioner was not seen lifting 

anything of significant weight during the 17 minutes recorded on the video. 
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Dr. Cole opined the activities performed were within the restrictions previously 

provided, and that the video surveillance did not reveal the Petitioner exceeding the 

performance he had shown during the original examination, or during the FCE. 

Dr. Cole continued to opine that the FCE represented a valid representation of the 

Petitioner's capabilities. 

Medical Bills 

Petitioner introduced the medical bills of Chicago Orthopaedics & Sports Medicine. The 

bill shows an unpaid balance of $254 for services on March 17, 2016. The Arbitrator takes 

judicial notice that the CPT code 99204, the code billed, represents a new patient visit. (Px 7). 

Petitioner introduced the medical bills of Premium Healthcare Solutions. The bill shows 

an unpaid balance of $4,662 for services on April 14, 2016. Treatment is identified as an upper 

extremity joint MRI and a lower extremity joint MRI. (Px 7). 

Petitioner introduced the medical bills of Illinois Orthopedic Network. The bills show 

unpaid therapy for date of injury March 29, 2016, from April 30, 2016 through September 1, 

2016 and March 7, 2018 through March 30, 2018. For those treatments the unpaid amount is 

listed as $10,763.63. Unpaid office visits are noted for the right knee from April 5, 2016 through 

March 6, 2018. Bills for the shoulder surgery on May 17, 2016 and post-operative care for the 

shoulder show as partially paid, with $1,742.00 showing as unpaid. (Px 7). 

Petitioner introduced the medical bills of Suburban Pain Care Center. The bill shows a 

balance of $0. (Px 7). 

Petitioner introduced the medical bills of ATI. The bill shows a balance of $0. (Px 7). 

Petitioner introduced the Health Insurance claims forms of Specialty Pharmaceutical Inc. 

The referring provider is listed as doctor Neeraj Jain and is for pharmaceuticals provided on 

October 3, 2016. (Px 7). 

Petitioner introduced the medical bills of Rx Development Associates. Inc. The bill shows 

a balance due for $2,198.90 for Terocin Lotion and Terocin patch on September 29, 2016. The 

facility is Midwest Pain Specialists, Inc, the Petitioner's physical therapy provider. (Px 7). 
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Petitioner introduced the medical bills of Nova Pharmacy LP. The bill shows a balance 

due for $68.01 for Hydrocodone prescribed by Dr. Thomas Poepping on May 18, 2016. {Px 7). 

Petitioner introduced the medical bills of Metro Health Solutions. The bill shows a 

balance due for $1,440.54 for Zofran, Duricef, and Narcosoft prescribed at Illinois Orthopedic 

Network on May 18, 2016, and a $0 balance for Urine test strips. (Px 7). 

CONCLUSIONS OF LAW 

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law 

set forth below. 

Issue F: Causal connection

14 WC39574 

The Arbitrator finds that the Petitioner has met his burden of proof by the 

preponderance of the evidence that the current condition of his right leg is causally connected 

to the accident of August 21, 2014. 

"A causal connection between work duties and a condition may be established by a 

chain of events including petitioner's ability to perform duties before the date of the accident 

and inability to perform the same duties following that date." Darling v. Indus. Comm'n., 176 Ill 

App. 3d 186, 193 (1988). A causal connection may be established by evidence of prior good 

health, a work injury, resulting disability and inability to work. (Id.). 

The Petitioner's unrebutted testimony was that he was able to perform his full duties in 

the time prior to his accident. The Petitioner testified to a 17-year history with the Respondent 

and testified that he had returned to full duty after a prior injury to his left rotator cuff. (Tx at 

16). The Petitioner testified, consistent with the medical records, that while he had returned to 

work he was not satisfied with the condition of his leg, and that he continues to experience 

symptoms to this day. (Tx at 26). 

The Petitioner's testimony was credible and unrebutted, as well as consistent with the 

medical records. The Arbitrator finds that the current condition of the Petitioner's right leg is 

causally connected to the accident of August 21, 2014. 
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Issue J: Medical bills 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Premium Healthcare Solutions for the lower extremity joint MRI is 

reasonable and related to the injury to the right leg. (Px 7). 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the medical bills of Chicago Orthopaedics & Sports Medicine for evaluation by Dr. 

Nam was reasonable and related to the injury to the right leg. 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Illinois Orthopedic Network for unpaid office visits are noted for the 

right knee from April 5, 2016 through March 6, 2018 are reasonable and related to the injury to 

the right leg. (Px 7). 

The Respondent is ordered to make payment of the above bills directly to the medical 

providers noted, pursuant to the terms of the Act, and pursuant to the stipulation of the 

parties. (Tx at 9-10 and 65-66). 

Issue K: TTD

The Petitioner has met his burden of proof by the preponderance of the evidence that 

he was temporarily totally disabled beginning August 22, 2014 through and including June 21, 

2015. This is consistent with the Petitioner's testimony as well as the medical records of Dr. 

Merk at Northwestern Memorial Hospital. This represents a period of 43 and 3/7 weeks. The 

parties also stipulated that the Petitioner was owed TTD from August 5, 2015 through February 

19, 2016, a period of 28 and 3/7 weeks. The Petitioner was therefore owed a total of 71 and 

6/7 weeks of TTD. Pursuant to the stipulation of the parties, the Respondent is given a credit of 

$71,140.73 for TTD paid. (Ax lA}. 

Issue L: Nature and extent of injury 

Pursuant to Section 8.lb of the Act, the following criteria and factors must be weighed 

in determining the level of permanent partial disability ("PPD"), for accidental injuries occurring 

on or after September 1, 2011: 

(a) A physician licensed to practice medicine in all its branches preparing a permanent

partial disability impairment report shall include an evaluation of medically defined and
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professionally appropriate measurements of impairment that include but are not limited to: 

loss of range of motion; loss of strength; measured atrophy of tissue mass consistent with the 

injury; and any other measurements that establish the nature and extent of the impairment. 

(b) Also, the Commission shall base its determination on the following factors:

(i) The reported level of impairment from (a) above;

(ii) The occupation of the injured employee;

(iii) The age of the employee at the time of injury;

(iv) The employee's future earning capacity; and

(v) Evidence of disability corroborated by medical records.

(See 820 ILCS 305/8.lb) 

With regards to factor (i) of Section 8.lb of the Act: 

i. The Arbitrator notes that no AMA rating report was admitted into evidence by

either party. As such, the Arbitrator gives no weight to this factor.

With regards to factor (ii) of Section 8.lb of the Act: 

ii. The Arbitrator finds the Petitioner was required to work in a heavy physical

demand position as a laborer for the Respondent. As the injury involved relates

to his right leg, and as the job cannot be satisfied from a sedentary position, or

without the use of right leg, the Arbitrator gives moderate weight to this factor.

With regards to factor (iii) of Section 8. lb of the Act: 

iii. The Arbitrator notes that the Petitioner was 42 years old at the time of the

accident. (Ax lA). The Arbitrator therefore gives some weight to this factor.

With regards to factor (iv) of Section 8.lb of the Act: 

iv. The Arbitrator notes that the Petitioner returned to employment in his pre-injury

position without loss of income prior to his subsequent accident on March 29,

2016. Furthermore, the record is devoid of any evidence of an impairment of

earnings because of this August 21, 2014 work accident. As such, the Arbitrator

therefore gives no weight to this factor.

With regards to factor (v) of Section 8.lb of the Act: 
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v. Evidence of disability corroborated by the treating medical records finds that the

Petitioner's injury to his right leg was a comminuted fracture of his tibia which

required three (3) surgical interventions for treatment, including a five (S) day

inpatient stay at Northwestern Hospital. His open reduction and internal fixation

required hardware placement, surgical care for an infected wound, and

subsequent hardware removal. Dr. Poepping has prescribed continuing physical

therapy through March 6, 2018, and the Petitioner testified he continues to have

pain in his right leg. Scarring also is present across the Petitioner's right leg. (Tx

at 30-32). Due to the Petitioner's medically documented injuries and other

physical complaints, the Arbitrator therefore gives significant weight to this

factor.

Based on the above factors, and the entire record, the Arbitrator finds that Petitioner 

sustained permanent partial disability to the extent of an 37.5% loss of use of the right leg 

pursuant to Section 8(e)12 and Section 8.lb of the Act. 

Issue F: Causal connection 

l6WCl1.548 

The Arbitrator finds that the Petitioner has met his burden of proof by the 

preponderance of the evidence that the current condition of his left shoulder is causally 

connected to the accident of March 29, 2016. 

"A causal connection between work duties and a condition may be established by a 

chain of events including petitioner's ability to perform duties before the date of the accident 

and inability to perform the same duties following that date." Darling v. Indus. Comm'n., 176 Ill 

App. 3d 186, 193 (1988). A causal connection may be established by evidence of prior good 

health, a work injury, resulting disability and inability to work. Id. 

The Petitioner's unrebutted testimony was that he had returned to work after his injury 

to his right leg and was in the performance of his duties in the time prior to his March 29, 2016 

accident. (Tx at 33). The Petitioner testified, consistent with the medical records, that he 

continues to experience symptoms in his left shoulder. (Tx at 36). Finally, the Respondent's 

Section 12 examiner, Dr. Cole, found that the Petitioner's current condition and the residual 

impairment are related to the injury of March 29, 2016. (Rx 2). 
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The Petitioner's testimony was credible and unrebutted, as well as consistent with the 

medical records. The Arbitrator finds that the current condition of the Petitioner's left shoulder 

is causally connected to the accident of March 29, 2016. 

Issue J: Medical bills 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Premium Healthcare Solutions for the upper extremity joint MRI is 

reasonable and related to the injury to the left shoulder. (Px 7). 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Illinois Orthopedic Network for therapy for the shoulder surgery on 

May 17, 2016 and post-operative care are reasonable and related to the injury to the left 

shoulder. (Px 7). 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Rx Development Associates, Inc., are reasonable and related to the 

injury to his left shoulder and the treatment he received at Advanced Spine and 

Rehab/Midwest Pain Specialists, Inc. (Px 7). 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Nova Pharmacy LP are reasonable and related to the injury to the left 

shoulder. (Px 7). 

The Arbitrator finds that the Petitioner has proven by the preponderance of the 

evidence that the bills of Metro Health Solutions are reasonable and related to the injury to the 

left shoulder. (Px 7). 

The Respondent is ordered to make payment of the above bills directly to the medical 

providers noted, pursuant to the terms of the Act, and pursuant to the stipulation of the 

parties. (Tx at 9-10 and 65-66). 

Issue K: TTD and Maintenance 

The Petitioner has met his burden of proof by the preponderance of the evidence that 

he was temporarily totally disabled beginning April 1, 2016 through and November 29, 2016, 

when he was found to be at MMI by Or. Poepping. 
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Regarding Maintenance, the Petitioner was placed at MMI on November 29, 2016. 

Maintenance therefore begins the date the Petitioner reached MMI. 

The Petitioner's Permanent Restrictions 

A difference of opinion between the Petitioner's treating physician's MMI restrictions 

and the Section 12 Report restrictions regarding permanency exists in this case and is relevant 

to the issue of Maintenance and Permanency. The Arbitrator finds the opinion of Dr. Poepping, 

the Petitioner's treating physician, most credible. 

Dr. Poepping treated the Petitioner beginning from his interview on April 5, 2016. Dr. 

Poepping was the Petitioner's surgeon, and his treating physicians for both his ongoing right 

knee complaints, and his left shoulder injury. Dr. Poepping set the Petitioner's restrictions after 

ordering an FCE by All, and after reviewing what was deemed to be a valid FCE. Considering 

the length of the care provided by Dr. Poepping, the Arbitrator finds the opinion of Dr. 

Poepping very credible. 

Dr. Cole, the Respondent's Section 12 physician, agreed with Dr. Poepping on all 

respects regarding the permanent restrictions, with the sole exception of the 4 hour per day 

work restriction. While the Arbitrator finds the Dr. Cole to be credible, the Arbitrator notes 

that a single examination does not provide the Section 12 examiner the same depth of 

understanding of the Petitioner's abilities as over 19 months of treatment. Neither does an 

Section 12 examination last as long as an FCE. 

Weighing the differing medical opinions regarding the Petitioner's restrictions, the 

Arbitrator finds the opinion of Dr. Poepping most credible and finds that the preponderance of 

the evidence is that the Petitioner is only able to work 4 hours per day due to his injury. 

The Arbitrator therefore awards the Petitioner 4 hours per day of maintenance pay from 

the date he reached MMI, November 29, 2016, through the date of the trial, June 25, 2018, a 

period of exactly 82 weeks. 

The Petitioner's vocational efforts 

Petitioner introduced evidence that he applied for accommodation with the 

Respondent, via the Request for Reasonable Accommodation. The Respondent was unable to 

provide the Petitioner with a position. The Respondent offered vocational services pursuant to 
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Rule 9110.10, and the Petitioner began a coordinated vocational program on or about the time 

of the March 23, 2017 interview with Vocamotive staff. (Rx 4). 

The Petitioner is therefore awarded Maintenance pay for the remaining 4 hours per day 

from November 29, 2016 through March 23, 2017, a period of 16 and 4/7 weeks. 

The Petitioner was involved in a coordinated vocational rehabilitation program with 

Vocamotive through November 17, 2017, when he returned the equipment of Vocamotive to 

their offices. The Arbitrator therefore awards 4 hours of maintenance from March 23, 2017 

through November 17, 2017, a period of 34 and 2/7 weeks. 

The Arbitrator is forced to consider the cause of Petitioner's termination from 

Vocamotive's program on November 17, 2017 and the sufficiency of his efforts after that date. 

It is evident from the reports of Vocamotive that the Petitioner was struggling to cooperate 

with Vocamotive due to personal issues, medical issues, and personality conflicts with 

Vocamotive staff. The Arbitrator also notes that Vocamotive explicitly stated in their reports 

that they would be expecting the Petitioner to work beyond the 4 hour per day restrictions the 

Arbitrator has deemed credible. The Petitioner was also required to drive to Vocamotive a 

distance which required him to exceed the amount set forth in his restrictions. Neither party 

can be deemed to have fully cooperated with the other. 

Considering the behavior of both the Petitioner and Vocamotive, the Arbitrator must 

ponder the vocational efforts of the Petitioner after he terminated his efforts with Vocamotive. 

The Petitioner was able to demonstrate that he continued job applications through the date of 

the trial, applying to 1,388 jobs through Indeed. The Arbitrator finds that this was enough 

effort to merit maintenance. The Arbitrator therefore awards the remaining 4 hours of 

maintenance per day from November 17, 2017 through June 25, 2018, a period of 31 and 4/7 

weeks. The Arbitrator thereby awards full payment of maintenance from November 29, 2016 

through June 25, 2018. 
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Issue L: Nature and extent of injury 

The Petitioner has met his burden of proof that he is owed a wage differential under 

§B(d)l of the Act. The Petitioner has sustained an accidental injury, which has resulted in

partial incapacity which prevents him from pursuing his usual and customary line of

employment. The parties to this matter agreed that on March 29, 2016, the Petitioner was

involved in a work-related accidental injury. (Ax 18).

Regarding the element that partial incapacity prevents the Petitioner from pursuit of his 

usual and customary employment, the Arbitrator finds that the Petitioner is so restricted. The 

Petitioner testified that he had worked for the Respondent for 17 years prior to his injuries, and 

that he was employed as a construction laborer. The Arbitrator finds that the usual and 

customary employment was in the construction trade. 

The Respondent's Section 12 examiner, Dr. Cole, on review of the surveillance footage, 

and after examination of the Petitioner and his medical records, found that the Petitioner 

would not be able to return to work to his original job or in a construction basis. In this matter 

Dr Cole's opinion was in accord with the Petitioner's treating physician Dr. Poepping. There 

being no dispute that the Petitioner cannot return to work in the construction trade, the 

Arbitrator finds that he has lost access to his usual and customary employment. 

Furthermore, as evidenced by the "request for accommodation" completed by the 

Petitioner to the Respondent, and the job applications by the Petitioner for positions with the 

Respondent, the Respondent is unable to accommodate the Petitioner in his current condition. 

As stated above regarding Issue K: TTD and Maintenance, the Arbitrator finds that the 

restrictions of the Dr. Poepping and the FCE to be most credible and finds that the Petitioner is 

restricted as per the FCE report. Pursuant to the terms of that report, the Petitioner is 

restricted to a 4-hour work day, and to no more than the physical capabilities listed in that 

report. 

The labor market survey provided by Respondent's vocational provider, Vocamotive, 

sets forth the Petitioner's potential earning capacity as between $9 per hour and $12 per hour. 

The Arbitrator takes judicial notice that the minimum wage in the City of Chicago as of the date 

of this Decision is $12 per hour. The Arbitrator therefore finds that the Petitioner, per his 

Application a resident of the City of Chicago, can earn $12 per hour, 4 hours per day, per his 

FCE. 

The Arbitrator therefore awards a wage differential between the Petitioner's Average 

Weekly Wage ($1,553.97), representing the amount which he would be able to earn in the full 
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performance of the duties he was engaged in at the time of the accident, and a weekly wage of 

$240 ($12/per hour x 4 hours/per day x 5 days/week). The differential is therefore $1,313.97, 

and the Respondent is ordered to pay $875.98 per week until the Petitioner reaches age 67, 

pursuant to the Act. ($1,553.97 - $240 = $1,313.97 and $1,313.97 x 66.6% = $875.98) 

APRIL 17, 2019 
Signature of Arbitrator Date 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF ADAMS )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   up  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TROY BRINCKS, 

Petitioner, 

vs. NO:  19 WC 37076 

MASCHHOFFS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, causal 
connection, and temporary total disability (TTD) and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.  The Commission further remands 
this case to the Arbitrator for further proceedings for a determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission modifies the Decision of the Arbitrator and finds that the Petitioner 
established that his current condition if ill-being is causally related to his December 3, 2019 work-
related accident. As Petitioner established causal connection, the Commission awards Petitioner 
all reasonable and necessary medical expenses, TTD benefits from April 25, 2020 through July 2, 
2020, and prospective medical treatment as recommended by Dr. Ma. All else is affirmed and 
adopted.  

It has long been recognized that, in pre-existing condition cases, recovery will depend on 
the employee's ability to show that a work-related accidental injury aggravated or accelerated the 
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pre-existing disease such that the employee's current condition of ill-being can be said to have 
been causally-connected to the work-related injury and not simply the result of a normal 
degenerative process of the pre-existing condition. Caterpillar Tractor Co. v. Industrial Comm'n, 
92 Ill. 2d 30, 36-37, 65 Ill. Dec. 6, 440 N.E.2d 861 (1982); Caradco Window & Door v. Industrial 
Comm'n, 86 Ill. 2d 92, 99, 56 Ill. Dec. 1, 427 N.E.2d 81 (1981); Azzarelli Construction Co. v. 
Industrial Comm'n, 84 Ill. 2d 262, 266, 49 Ill. Dec. 702, 418 N.E.2d 722 (1981); Fitrro v. 
Industrial Comm'n, 377 Ill. 532, 537, 37 N.E.2d 161 (1941). 

It is axiomatic that employers take their employees as they find them. Baggett, 201 Ill. 2d 
at 199. "When workers' physical structures, diseased or not, give way under the stress of their usual 
tasks, the law views it as an accident arising out of and in the course of employment." General 
Electric Co. v. Industrial Comm'n, 89 Ill. 2d 432, 434, 60 Ill. Dec. 629, 433 N.E.2d 671 
(1982). Thus, even though an employee has a pre-existing condition which may make him more 
vulnerable to injury, recovery for an accidental injury will not be denied as long as it can be shown 
that the employment was also a causative factor. Caterpillar Tractor Co. v. Industrial Comm'n, 92 
Ill. 2d at 36. Accidental injury need not be the sole causative factor, nor even the primary causative 
factor, as long as it was a causative factor in the resulting condition of ill-being. Rock Road 
Construction Co. v. Industrial Comm'n, 37 Ill. 2d 123, 127, 227 N.E.2d 65 (1967). 

Furthermore, a chain of events which demonstrates a previous condition of good health, an 
accident, and a subsequent injury resulting in disability may be sufficient circumstantial evidence 
to prove a causal nexus between the accident and the employee's injury." International Harvester 
v. Industrial Comm'n, 93 Ill. 2d 59, 63-64, 442 N.E.2d 908, 66 Ill. Dec. 347 (1982). In Price v.
Industrial Comm'n, 278 Ill. App. 3d 848, 853-54, 663 N.E.2d 1057, 215 Ill. Dec. 543 (1996), this
court considered the applicability of this principle to a case involving a preexisting condition and
reasoned as follows:

The employer also contends that the facts of the present case do not 
support the Commission's ‘chain of events’ analysis because [the 
claimant] had a preexisting condition. The employer cites no 
authority for the proposition that a ‘chain of events’ analysis cannot 
be used to demonstrate the aggravation of a preexisting injury, nor 
do we see any logical reason why it should not. The rationale 
justifying the use of the ‘chain of events’ analysis to demonstrate the 
existence of an injury would also support its use to demonstrate an 
aggravation of a preexisting injury. (Emphasis added.) 

The Commission finds the Petitioner’s testimony relative to his prior accident and resulting 
condition of his left hand, along with his testimony regarding the work accident and subsequent 
disability, credible. The Petitioner sustained a prior fracture in 2009 or 2010 resulting in a 
deformity of his left hand. However, Petitioner returned to work following the 2009/2010 injury 
and continued to work in various positions without any left-handed issues until his December 3, 
2019 work-related accident. The Petitioner credibly testified that he was splinted for 6 weeks 
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following the 2009/2010 injury and did not have any treatment thereafter. T.15. While the injury 
resulted in a visible bump on the back of his left hand, the size of the bump remained the same 
between the old fracture and new fracture. T.14-15. Other than this bump, Petitioner did not have 
any issues with his left-hand including pain or weakness. T.15-16. Petitioner also did not have any 
issues with his left hand that precluded him from performing his full job duties when he began 
working for the Respondent in April 2019. Id. According to the Petitioner, it was only after the 
work-related accident that he noticed that the bump was visibly larger, was more uncomfortable, 
and he had weakness in his left hand. T.15.  

Based upon the above, the Commission finds that the Arbitrator’s finding that the 
Petitioner’s weakness has been present since the prior injury and that the work-related accident 
“neither aggravated, exacerbated, or accelerated this prior injury” is not supported by the evidence. 

The Commission is not persuaded by Dr. Rotman’s opinion and finds the opinion of Dr. 
Ma more persuasive. Dr. Rotman opined that the old fracture healed horribly and nothing about 
the new fracture had anything to do with Petitioner’s current issue. RX.1. pg.18. He stated that 
Petitioner would have needed the osteotomy regardless of the work accident as the deformity was 
so significant and he should have had the osteotomy prior to the work accident.  RX.1. pg.21-22. 
Dr. Rotman, however, testified that he did not review any medical records from prior to the work 
accident and acknowledged there was no medical treatment between 2009 and 2019. RX.1. pg.32. 
While he stated that he would have fixed the deformity closer to the original accident, he conceded 
that he would not have performed the surgery if Petitioner had no complaints. RX.1. pg.36.  

The Commission finds the evidence contradicts Dr. Rotman’s opinion. As stated above, 
there is no evidence that Petitioner had any ongoing issues with his left hand leading up to the 
work accident or that his deformity hindered his ability to perform his full job duties. It was not 
until the work-related injury that Petitioner noticed a change in the deformity and began to 
experience weakness and had difficulty performing his job duties. While the new fracture was at 
a different location, that fracture brought about his current pain and weakness and the need for the 
proposed osteotomy. In that respect, the Commission finds the opinion of Dr. Ma persuasive. 
While the proposed osteotomy would be performed at the location of the old injury, Dr. Ma stated 
that the osteotomy was necessary to fix the deformity in hopes of regaining Petitioner’s loss of 
strength due to the work injury and was now necessary due to the new fracture.  Dr. Ma’s opinion 
is supported by Petitioner’s testimony that he had no ongoing pain or weakness following the 
original injury, the absence of any medical records between 2009 and the work accident 
documenting ongoing treatment or difficulties, and his testimony that he was able to perform his 
job duties without issue prior to the work accident.   

As the credible evidence demonstrates that Petitioner did not have any ongoing issues with 
his left hand prior to the work accident, the Commission finds that Petitioner established causal 
connection between the work accident and his current condition of ill-being. The Commission, 
therefore, awards Petitioner the proposed osteotomy as recommended by Dr. Ma.  
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The Commission further finds that Petitioner is entitled to TTD benefits from April 25, 
2020 through July 2, 2020. A claimant is temporarily totally disabled from the time an injury 
incapacitates him from work until such time as he is as far recovered or restored as the permanent 
character of his injury will permit. Archer Daniels Midland Co. v. Industrial Comm’n, 138 Ill. 2d 
107, 118 (1990). The dispositive test is whether the claimant’s condition has stabilized, i.e., 
whether he has reached MMI. Mechanical Devices v. Industrial Comm’n, 344 Ill. App. 3d 752, 
759 (2003). Once an injured claimant has reached MMI, the disabling condition has become 
permanent and he is no longer eligible for TTD benefits. Archer Daniels Midland Co., 138 Ill. 2d 
at 118. 

On March 25, 2020, Dr. Ma placed work restrictions of limited lifting of less than 10 
pounds with the left hand on the Petitioner. Petitioner was allowed to work light duty until Dr. 
Rotman returned him to work full duty on April 14, 2020. T.17-18. Petitioner stated that he could 
not perform his full duty tasks without pain in his left hand and he does not have the strength to 
perform his full duty work. T.18. Petitioner has not worked since April 24, 2020. For reasons stated 
above, the Commission does not find the testimony of Dr. Rotman persuasive. Therefore, the 
Commission finds that the Petitioner is entitled to TTD benefits from April 25, 2020 through July 
2, 2020, representing 9 and 6/7 weeks.  

The Commission further finds that Petitioner is entitled to all reasonable and necessary 
medical expenses as contained in Petitioner’s exhibit 6.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 10, 2020, is hereby modified as stated above, and otherwise affirmed 
and adopted.  

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $371.70 per week for a period of 9-6/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this 
award in no instance shall be a bar to a further hearing and determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $2,823.38 for medical expenses under §8(a) of the Act and subject to the medical fee 
schedule. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $1,800.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 8, 2021 /s/ Christopher A. Harris 
CAH/tdm Christopher A. Harris 
O: 6/3/21 
052 

            /s/ Barbara N. Flores 
Barbara N. Flores 

/s/ Marc Parker 
Marc Parker  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TIFFANY CALVILLO, 

Petitioner, 

vs. NO:  17 WC 30977 

ANIXTER CENTER, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Petitioner has timely filed a Petition for Review, wherein she requests review of 
Arbitrator Watts’s order denying reinstatement of her case.  Respondent has filed a Motion to 
Dismiss Petitioner’s Review for want of prosecution.  The Commission, after considering the 
filings of the parties and the record, and being advised of the facts and law, denies the Motion to 
Dismiss, vacates the Order of the Arbitrator, and remands the matter for a hearing on the merits 
for the reasons stated below. 

I. STATEMENT OF FACTS

On October 20, 2017, Petitioner filed an Application for Adjustment of Claim, alleging
that Petitioner suffered “[m]ultiple injuries while working” on September 19, 2017. 

On July 18, 2018, Respondent filed a Motion to Dismiss or Bar Petitioner’s Medical 
Evidence, with supporting exhibits, alleging that Petitioner failed to appear for Section 12 
examinations scheduled for January 26, 2018, March 12, 2018, and July 16, 2018, causing 
Respondent to incur cancellation fees. 

Respondent asserts that Arbitrator Soto initially set the motion for hearing on September 
7, 2018, but continued the motion to October 12, 2018 and November 13, 2018, instructing 
Petitioner’s counsel on both occasions that Petitioner was required to appear and explain why she 
failed to attend the Section 12 examinations. 

On November 13, 2018, Arbitrator Soto granted Respondent’s motion, with “DWP” 
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handwritten next to the description of Respondent’s motion. 
 
On January 3, 2019, Petitioner filed a Petition to Reinstate Case, stating: 

 
“This matter was set for hearing on November 13, 2018 before Arbitrator 
Soto.  However, the claim appears to have been inadvertently dismissed.  
Petitioner has a compensable claim.  Reinstating this claim will not prejudice 
Respondent in any way.  Therefore, we respectfully request that this claim be 
reinstated and restored to call.” 

 
 On February 14, 2019, Arbitrator Watts denied the Petition to Reinstate Case. 
 
 On March 14, 2019, Petitioner filed a Petition for Review before the Commission.  The 
sole issue listed in the petition is the “Oral decision of the Arbitrator failing to reinstate the case 
or issue a written decision or conduct hearing.”  On the same date, Petitioner filed a motion to 
reinstate the case.1   
 
 On January 22, 2021, Respondent filed its Motion to Dismiss Petitioner’s Review for 
want of prosecution, asserting that Petitioner had taken no action to advance her claim or her 
Petition for Review since filing it. 
 
 On March 24, 2021, Petitioner filed her Statement of Exceptions and a separate 
Petitioner’s Response to Respondent’s Motion to Dismiss Petitioner’s Review.  In her Statement 
of Exceptions, Petitioner asserts that she was unable to attend the Section 12 examination 
scheduled for January 26, 2018 because she was hospitalized for high blood pressure unrelated to 
her workers’ compensation claim.  Petitioner asserts that she was unable to attend the Section 12 
examination scheduled for March 12, 2018 due to being diagnosed with tonsilitis.  She further 
asserts that she was a “no call no show” for the Section 12 examination scheduled for July 16, 
2018.  She claims that she was unable to attend the hearing on Respondent’s Motion to Dismiss 
or Bar Medical Evidence on October 12, 2018.  She also claims that she was unable to attend the 
hearing on November 13, 2018 because she was closing on the sale of her house. 
 
 Petitioner’s Statement of Exceptions acknowledges that none of her factual assertions 
regarding her failures to attend Section 12 examinations or hearings before the Arbitrator are of 
record.  Petitioner states that there was no court reporter present for the proceedings on 
November 13, 2018, when Respondent’s Motion to Dismiss was granted, or February 14, 2019, 
when Petitioner’s Petition to Reinstate Case was denied.  Petitioner argues that the Arbitrators 
erred in dismissing her case and denying reinstatement without making any record for review by 
the Commission.  In the alternative, Petitioner argues that the Arbitrators erred in dismissing her 
case based on the facts she asserted in her Statement of Exceptions. 
 
 Petitioner’s Response to Respondent’s Motion to Dismiss Petitioner’s Review argues that 
Petitioner properly perfected her review under the Act and the rules governing practice before 
the Commission, whereupon the parties are to wait for the Commission to issue a Notice of the 

 
1 On July 9, 2019, Commissioner Barbara N. Flores continued the motion, to be consolidated with Petitioner’s 
Petition for Review of the Arbitrator’s denial of the Petition to Reinstate Case. 
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Return Date on Review.  Petitioner asserts that Respondent provided Petitioner with copies of 
emails sent to the Commission inquiring about the Return Date on Review.  Petitioner also 
asserts that Petitioner’s counsel telephoned the Commission regarding the Return Date on 
Review and was never given a concrete answer.  Petitioner further asserts that there is no motion 
practice before the Commission and therefore no authority for the Commission to grant 
Respondent’s motion to dismiss the review. 

On April 9, 2021, Respondent filed its Response to Petitioner’s Statement of Exceptions 
and a separate Reply in Support of Motion to Dismiss Petitioner’s Review.  The Response to 
Petitioner’s Statement of Exceptions argues that Petitioner failed to present evidence to support 
her claim of missing two Section 12 examinations for medical reasons and provided no 
explanation for missing the third examination.  Respondent also questions the propriety of 
Petitioner failing to appear before the Arbitrator in favor of closing on the sale of her house.  
Respondent further argues that Petitioner failed to explain why she failed to attend the October 
12, 2018 hearing. 

Respondent’s Reply in Support of Motion to Dismiss Petitioner’s Review argues that 
Petitioner is simply incorrect in asserting that there is no motion practice before the Commission.  
Respondent also argues that a Petition for Review can be considered abandoned if not prosecuted 
by the movant, in this case for nearly two years. 

II. CONCLUSIONS OF LAW

As a threshold matter, the Commission addresses Respondent’s Motion to Dismiss
Petitioner’s Review for want of prosecution.  Petitioner argues that the motion is improper 
because there is no motion practice before the Commission.  Petitioner’s position is incorrect.  
The rules and regulations governing practice before the Commission contemplate certain motion 
practice before Arbitrators and Commissioners, up to and including motions made during a 
Review hearing.  See 50 Ill. Adm. Code 9020.70 (eff. Nov. 9, 2016).  Indeed, in this case, 
Respondent’s motion to dismiss filed before Commissioner Flores was accompanied by the 
Commission’s form Notice of Motion and Order, checking the box marked “Dismissal of 
review.” 

Petitioner also observes that she timely filed her Petition for Review following the denial 
of reinstatement.  However, “[j]ust as a petitioner may lose [her] right to proceed before the 
Commission by failing to file a timely petition, resulting in a binding decision by the arbitrator 
[citations], so, too, may [she] lose [her] right to be heard by the Commission after a timely 
petition has been filed, by failing to proceed in accordance with the statutory requirements and 
the governing rules.”  Bromberg v. Industrial Comm’n, 97 Ill. 2d 395, 401 (1983).  The timely 
filing of a Petition for Review, while necessary, is not sufficient.  The determination of whether 
to dismiss a Petition for Review for want of prosecution rests within the sound discretion of the 
Commission.  See id. at 400. 

In considering how to exercise our discretion in this case, the Commission is persuaded 
by standards established in our own rules regarding reinstatement of cases dismissed from the 
arbitration call for want of prosecution.  The Commission shall apply standards of fairness and 
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equity, considering the Petitioner’s grounds, the Respondent’s objections, and the precedents set 
forth in Commission decisions.  See 50 Ill. Adm. Code 9020.90 (eff. Nov. 9, 2016).   

 
In support of its motion, Respondent cites a single decision of the Commission, Kelsey v. 

UPS, Ill. Workers’ Comp. Comm’n, No. 14 WC 30511, 14 IWCC 30511 (Feb. 15, 2018).  In 
Kelsey, the Commission determined that a petitioner had abandoned his Petition for Review after 
he twice failed to appear in person or through counsel to contest the Respondent’s motion to 
dismiss.  Id.  Kelsey is consistent with other Commission decisions dismissing petitions for want 
of prosecution where the petitioner fails to appear before the Commission, particularly where 
there are multiple failures to appear before the Commission or where a petitioner has an 
opportunity to refile.  See, e.g., Arnold v. State of Illinois/Fox Developmental Center, Ill. 
Workers’ Comp. Comm’n, No. 01 WC 13489 (Oct. 29, 2019); Strong v. University of Illinois-
Chicago, Ill. Workers’ Comp. Comm’n, No. 12 WC 01213 (Feb. 15, 2018).   

 
In this case, Petitioner has contested the Motion to Dismiss Petitioner’s Review, which 

distinguishes this case from the Commission’s prior decisions.  Petitioner argues that after timely 
filing her Petition for Review, counsel waited for the Commission to issue a Notice of Return 
Date on Review.  Petitioner also asserts that counsel for both parties contacted “the 
Commission” regarding the Return Date on Review, though no evidence of such 
communications was submitted as exhibits in these proceedings and none appear in the 
Commission’s file.  The Commission does not conclude that there were no such 
communications, although their absence from the record limits the Commission’s review of the 
facts in this case inasmuch as there is no record of whether the filing of the authenticated 
transcript was discussed. 

 
The Return Date on Review is limited to the filing of an authenticated transcript in 

review proceedings before the Commission.  See 50 Ill. Adm. Code 9040.10 (eff. Nov. 9, 2016).  
However, the timing of the appellant’s filing of a Statement of Exceptions and Supporting Brief, 
and the appellee’s filing of a response, are generally linked to the Return Date on Review.  See 
50 Ill. Adm. Code 9040.70 (eff. Nov. 9, 2016). 

 
In this case, however, Petitioner’s Petition for Review specifically objects that the 

Arbitrators erred in dismissing her case and denying reinstatement without making any record 
for review by the Commission.  The absence of a transcript is not expressly contemplated by the 
rules governing practice before the Commission.2  Even in cases involving petitions to reinstate, 
a record shall be made of a hearing on any contested petition.  See 50 Ill. Adm. Code 9020.90 
(eff. Nov. 9, 2016).  Accordingly, it is understandable that it would not occur to counsel for 
either party or even to Commission staff that the absence of a transcript may result in the 
Commission not issuing a Notice of Return Date on Review.  Given the unusual facts and 
circumstances presented in this matter, the Commission exercises its discretion to deny 
Respondent’s Motion to Dismiss Petitioner’s Review for want of prosecution. 

 

 
2 The current rules governing practice before the Commission differ from our prior regulations, which specifically 
contemplated cases in which no transcript was filed.  See, e.g., Guillermo v. Industrial Enclosure Corporation, Ill. 
Workers’ Comp. Comm’n, No. 03 WC 15746, 5 IWCC 0196 (Mar. 18, 2005) (quoting and discussing prior 
regulations). 
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Turning to the merits of the review, Petitioner argues that the Arbitrators erred in failing 
to make a record of the dismissal of her case for want of prosecution or the denial of her Petition 
to Reinstate Case.  Petitioner’s argument has merit regarding the denial of the petition to 
reinstate.  As stated above, the rules governing practice before the Commission provide that a 
record shall be made of a hearing on any contested petition to reinstate a case dismissed for want 
of prosecution.  See 50 Ill. Adm. Code 9020.90 (eff. Nov. 9, 2016).  The Commission has 
previously vacated Arbitrators’ orders in similar cases because it is impossible for the 
Commission to meaningfully review a denial of reinstatement absent a hearing on the motion and 
the Arbitrator’s findings on the issue.  E.g., Malik v. M.P. Trailer Repair Ltd., Ill. Workers’ 
Comp. Comm’n, No. 09 WC 20637, 15 IWCC 290 (Apr. 23, 2015); Yepez v. Juno Lighting, Inc., 
Ill. Workers’ Comp. Comm’n, Nos. 99 WC 11284, 99 WC 11285, 99 WC 19716, 13 IWCC 995 
(Nov. 21, 2013); Huerta v. Vital, Ill. Workers’ Comp. Comm’n, No. 07 WC 09752, 12 IWCC 
439 (May 1, 2012).  Accordingly, the Commission vacates the Arbitrator’s Order denying 
reinstatement of Petitioner’s claim, and remands the case for a hearing on Petitioner’s Petition to 
Reinstate Case.  A record must be made with all necessary evidence and the Arbitrator shall 
make a determination with specific and express findings on the petition. 

Lastly, the Commission notes that only final determinations of the Commission are 
appealable.  “In determining whether a decision of the Commission is final, the question to be 
decided is whether administrative involvement in the case has been terminated or the 
Commission has ordered further administrative proceedings.”  Supreme Catering v. Illinois 
Workers’ Compensation Comm’n, 2012 IL App (1st) 111220WC, ¶ 8 (citing International Paper 
Co. v. Industrial Comm’n, 99 Ill. 2d 458, 465-66 (1984)).  In this case, the decision to remand to 
the Arbitrator for a hearing on Petitioner’s Petition to Reinstate Case does not determine the 
rights of the parties on the merits and requires further administrative involvement, rendering our 
order interlocutory and not appealable. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Motion to 
Dismiss Petitioner’s Review is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Order dated February 14, 
2019, denying reinstatement of Petitioner’s claim, is hereby vacated, that this matter is remanded 
to the Arbitrator for hearing and determination with a record and findings that would permit a 
meaningful review on Petitioner's Motion to Reinstate. 

/s/ Barbara N. Flores 
o: 6/3/21 Barbara N. Flores 
BNF/kcb 
045 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 

JUNE 8, 2021
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17wc017547STATE OF 
ILLINOIS 

)  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 
COUNTY OF 

WILLIAMSON 
)  Reverse    Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 
 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

STEVEN E. RALLS, 

Petitioner, 

vs. NO:  17 WC 17547 

SOUTHERN ILLINOIS UNIVERSITY 
CARBONDALE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, prospective medical treatment, and intervening accident, and being advised of 
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof. The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 23, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

June 8, 2021 /s/ Christopher A. Harris 
Christopher A. Harris 

CAH/tdm 
O: 6/3/21 
052 

           /s/ Barbara N. Flores 
Barbara N. Flores 

/s/ Marc Parker 
Marc Parker  
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 /s/ Deborah Baker, Commissioner 
 Signature 
  

 



 
STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILLIAMSON )  Reverse    Second Injury Fund (§8(e)18) 

PTD/Fatal denied 
   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
RICHARD HARRELL, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 22979 
 
 
KNIGHT HAWK COAL, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of occupational disease, causal 
connection, nature and extent of the injury, and "Legal error, Evidentiary Error, Section 1(d)- 
Section 1(f)" and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.  
 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 20, 2019 is hereby affirmed and adopted. Petitioner’s claim for 
compensation is denied.  
 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2). Based upon the 
denial of compensation herein, no bond is set by the Commission. The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to 
File for Review in Circuit Court.  
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O:5/18/21  /s/_Stephen Mathis    _______ 
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43 

/s/_Deborah L. Simpson_____ 
Deborah L. Simpson 

JUNE 8, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Wanoka Hines, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 20264 
 
 
Buffalo Wild Wings, Inc., 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, causal 
connection, medical expenses, prospective medical expenses, and being advised of the facts and 
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.  The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 22, 2019, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $10,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Marc Parker    ____ 
MP:yl  Marc Parker 
o 6/3/21
68

 /s/ Barbara N. Flores______ 
 Barbara N. Flores 

/s/ Christopher A. Harris____ 
 Christopher A. Harris 

June 9, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF 19(b)/B(a) ARBITRATOR DECISION 

HINES. WANOKA 

Employee/Petitioner 

BUFFALO WILD WINGS INC 

Employer/Respondent 

Case# 16WC020264 

On 4/22/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in 
Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.39% shall accrue from the date listed abo,·e to the day before the 
date of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall 
not accrue. 

A copy of this decision is mailed to the following parties: 

1315 DWORKIN AND MACIARIELLO 

MARTHA NILES 

134 N LASALLE ST SUITE 650 

CHICAGO, IL 60602 

2623 McANDREWS & NORGLE LLC 

EDWARD JORDAN 

53 W JACKSON BL VD SUITE 315 

CHICAGO. IL 60604 
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ST ATE OF ILLINOIS 

COUNTY OF LAKE 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

0 Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

D None or the above

ILLINOIS \VORK.ERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

19(b)/8(A) 

WANOKA HINES 
Employc:c/Pctition1..'r 

v. 

Case# 16 WC 20264 

Consolidated cases: 
--

BUFFALO WILD WINGS, INC. 
Employer. Respondent 

An Application for Adjustment of Claim was filed in this matter
t 

and a Notice of Hearing was mailed to each 
party. The matter was henrd by the Honorable Michael Glaub , Arbitrator of the Comrnission

t in the 
city of Waukegan, IL. on February 21, 2019. After reviewing all of the evidence presented, the Arbitrator 
hereby makes findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?
C. (ZI Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. [ZI Was timely notice of the accident given to Respondent?

F. � Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioners earnings?
H. 0 What was Petitioner's age at the time of the accident?

I. D What was Petitioner's marital status at the time of the accident?

J. [8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services? 

K. [8] Is Petitioner entitled to any prospective medical care?

L. 0 What temporary benefits are in dispute?
D TPD O Maintenance [8J TTD 

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. l8] Other Prospective TTD
ICArbDec/9(b) 11/0 IOO II'. Randofph S1rte1 #8-100 Chicago, IL 6060/ JI 11814•66 / I To/1,frce 86fi JS].JQJJ Web si1e: K'M11•.ill'cc,i/ go1• 
Dowru1a1eoffices: Co/llns1•/l/e 6/8/J./6-1450 Peoria J09/67/-J0/9 Rockford 8/J/987-7191 Sprlltg/ltld 1/7fl8J-7084 
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FINDINGS 

On the date of accident, 4/21/16, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally relnted to the accident. 

In the year preceding the injury, Petitioner earned $19,689.80; the average weekly wage was $378.65. 

On the date of accident, Petitioner was 48 years of age, single with 2 dependent children. 

Respondent /,as not paid all reasonable and necessary charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TIO, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of $0. 

Respondent is entitled to a credit of$0 under Section 8(j) of the Act 

ORDER 

Medical benefits 
Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of 
$4,780.62 to Illinois Bone and Joint Institute , $ 5,149.90 to Vista East Medical Center as 
provided in Sections 8(a) and 8.2 of the Act if these medical bills remain unpaid. If any or all of these medical 
bills are paid by any third party, respondent shall hold the petitioner harmless against any attempt by any third 
party payor seeking reimbursement from the petitioner. 

Respondent shall further pay prospective medical treatment in the form of the proposed surgery and resasonable 
and necessary post operative care. 

Temporary Total Disability 
The parties stipulated that the petitioner has not lost any time from work as a result of her alleged injury, 
Petitioner has requested prospective temporary total disability benefits. The Arbitrator is unaware of any 
provision in the Act or any judicial interpretation in the Act that grants the Arbitrator authority to grant this 
request. 
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if� rmploy

��

00✓2 this awmrl, int•

:��:�:�:

c

:

ru•. 

ICAroDec:l9{b> 

APR 2 2 2019 
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION 

Wanoka Hines, 

Petitioner, 

v. 

Buffalo Wild Wings, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 16 WC 20264 

STATEMENT OF FACTS 

Petitioner was a 48 year old female who was single with 2 dependents under the age of 
18 at the time of her alleged accident. (Tx. 13 ). Petitioner had worked for Respondent, Buffalo 
Wild Wings, since September, 2015 in various positions until April 21, 2016, the date of her 
alleged accident. (Tx. 13). Petitioner initially worked for Buffalo Wild Wings in the Outside 
Expo position. (Tx. 14). This position required Petitioner to assemble food orders on a tray. 
(Tx. 14). The physical demands of that job included reaching underneath counters, setting trays 
on a counter and physically assembling the object and the order on a tray. (Tx. 14). Petitioner 
worked in the Outside Expo job from September, 2015 until February, 2016. (Tx. 15). 

Petitioner began working in the Chip Station at BWW in February, 2016. (Tx. 15-16). 
The Job Description for the Chip Station was entered into evidence as Respondent's Exhibit #5. 
(Rx. 5) Petitioner testified that the written Job Description was accurate. (Tx. 15-16). The Job 
Description states that Petitioner was responsible for the preparation and production of all food 
items including appetizers, potato wedges, French Fries, buffalo chips and fried items, including 
chicken. (Rx. 5). Petitioner was also required to clean and maintain her work area, around the 
fryers and the kitchen and was responsible for preparation of food and vegetables. (Tx. 17-19 
and Rx. 5). 

Petitioner also cooked chicken in the Chip Station job. Petitioner placed pieces of 
chicken into fry baskets that were approximately 18 inches wide and 12 inches high. (Tx. 18). 
The baskets of chicken would cook in the fryer for approximately 14 minutes. (Tx. 20). After 
the chicken cooked, Petitioner grabbed the basket of chicken to remove it from the fryer and 
would dump the chicken into a hot holding drawer. (Tx. 20-21 ). Petitioner always used both her 
right and left anns to dump the chicken out of the fry basket into the hot holding drawer. (Tx. 
21). 

Petitioner alleged that she was required to cook and dump chicken baskets approximately 
3040 times per hour and 60-70 times a day. (Tx. 21 and Tx. 49-50). Petitioner was also 
required to cook other flied items, including chicken tenders, potato wedges, buffalo chips, 
mozzarella sticks. (Tx. 21). Petitioner always used her right and left anns to grab and d�mp the 
other fried foods out of the fry baskets into holding drawers. (Tx. 21 ). 
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Petitioner testified that while she worked in the Chip Station, she was also asked to do other 
activities in the kitchen. (Tx. 26}. Petitione r testified that she was also assist with the Shake 
Station. (Tx. 26). This job required Petitioner to put chicken into a sauce bucket and shake the 
"�"•";,.,.., ... ,th h,-th 1-,,.,. ..;nht ""rl t .. � 1,�nrlc tn nlnrP c:nnrP nn th,- f'hirlrPn (Ty ?Ii\ When \,,,VJ..&:&.Ul•lvi na,aL '-"'-'''' &&,,_,.a, •._t:,,11.._ ,... • ._. •-•-. ••_. • ..,__ •- r•--- ----- -•• ..... - --••-·-•-••� 

, .... .. --,1· 
· -

Petitioner opened the store, she would be responsible for preparation of food, including cutting 
vegetables and other food preparation. (Tx. 45-46). Petitioner was also asked to assist with 
preparing and cooking grilled food, including hamburgers, quesadillas on a grill. (Tx. 78-79). 
Petitioner testified that she never did one specific job when she worked in Chip Station. Overall, 
Petitioner cooked food on the grill, prepared vegetables and other food, cleaned her work station, 
cooked chicken and nlso assisted in the Shake Station. (Tx. 52-55). 

On April 21, 2016, Petitioner alleged that she was lifting a chicken basket out of the fryer 
and felt right elbow pain that radiated into her right arm. (Tx. 28). Petitioner testified that she 
dropped the fry basket on the edge of the fryer and notified her Manager. (Tx. 29). Petitioner 
alleged that she notified her Manager, Eddie Nutter. (Tx. 30). Petitioner finished her wor k day 
on April 21, 2016 and went home and took Ibuprofen. (Tx. 33). Petitioner continued working 
full duty for Respondent until May 4, 2016. (Tx. 34). Petitioner did not seek medical treatment 
on April 21, 2016 and the first time that Petitioner sought treatment was on May 4, 2016. 

Medical records from Vista East Medical Center were entered into evidence as 
Petitioner's Exhibit #3. Petitioner presented to Vista East Medical Center on May 4, 2016 
complaining of right shoulder and ann pain after an injury at work a few weeks prior when she 
was working the fryer at work. (Px. 3). The history states that Petitioner was complaining of 
right elbow pain for a few days prior to her visit that was located to the outer aspect of the elbow. 
{Px. 3). The examination noted Petitioner was tender to her right lateral epicondylitis and 
Petitioner was diagnosed with tennis elbow. (Px. 3). 

Petitioner returned to Vista East Medical Center on June 14, 2016. (Px. 3). Petitioner 
was complaining of right elbow pain and arm pain for approximately two months. (Px. 3). 
Petitioner reported that she was employed as a Cook at a restaurant and her work activities 
included repetitive use of her right elbow. (Px. 3). Petitioner was diagnosed with right elbow 
lateral epicondylitis and was prescribed Flexeril, Norco, and referred to see Dr. DeLeon at 
Illinois Bone & Joint Institute. (Px. 3). 

Petitioner saw Dr. DeLeon in June, 2016. (Tx. 37). Dr. DeLeon's records were entered 
into evidence as Petitioner's Exhibit #I. Petitioner first saw Dr. DeLeon on June 20, 2016. (Px. 
1). Petitioner reported that she was having right elbow pain from an injury in April, 2016 and 
com plained of right foreann pain. (Px. 1 ). Petitioner stated that after a long day at work in April 
2016, she returned home with an aching pain in her right elbow. (Px. 1). Petitioner complained 
of pain while lifting chicken baskets. (Px. 1 ). Dr. DeLeon diagnosed Petitioner with right lateral 
epicondylitis. (Px. I). He prescribed a wrist brace and instructed Petitioner to return to work 
with restrictions of no lifting and carrying with the right ann. (Px. 1 ). The medical records 
indicate petitioner is right hand dominant. (Px 1 ). 

Dr. DeLeon recommended Petitioner begin physical therapy, use a tennis elbow strap at 
work and return to work with no lifting over 5 lbs with the right hand on July 18, 2016 (Px. 1). 

2 
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Petitioner began physical therapy at Illinois Bone & Joint Institute on July 22, 2016. (Px. l). 
Petitioner wns recommended to undergo 2 visits of physical therapy a week for 8 weeks, for a 
total of 16 visits of physical therapy. (Px. I). Petitioner testified that she completed physical 
therapy at lllinois Bone & Joint Institute. (Tx. 66-67). The therapy records state that Petitioner 
"no showed" 2 appointments in a row and was removed from their schedule. (Px. l ). The records 
state that Petitioner did not return a call from physical therapy to reschedule therapy and was 
discharged with only one visit recorded. {Px. I). Petitioner testified that she went to multiple 
physical therapy appointments and denied that she did not complete physical therapy. 

Petitioner also "no showed" a visit with Dr. Deleon on August 15, 2016. (Px. l). 
Petitioner returned to Dr. Deleon on November 21, 2016, four months after her Inst visit in July. 
(Px. 1 ). Petitioner continued to have right elbow pain since April, 2016. (Px. 1 ). Petitioner 
stated that she was unable to attend physical therapy due to transportation issues. (Px. 1 ). Dr. 
Deleon recommended that Petitioner undergo a MRI of the right elbow and gave her work 
restrictions of no lifting over 5 lbs with her right hand. Dr. Deleon performed a right elbow 
injection. (Px. 1 ). 

Petitioner underwent an MRI of her right elbow at Progressive Radiology on January 16, 
2017 which showed marked thickening and edema in the common extensor tendon consistent 
with the severe tendonopathy or partial tearing. (Px. 2). 

Petitioner returned to Dr. Deleon on January 23, 2017. He opined that the MRI 
demonstrated severe tendonopathy and/or partial thickness tearing of the common extensor 
tendon on the lateral epicondyle. (Px. I). Dr. Deleon recommended a lateral epicondyle release 
with denervation. (Px. 1 ). Dr. Deleon continued Petitioner's work restrictions of no lifting over 
5 lbs with the right hand. (Px. 1 ). 

Petitioner testified that her last visit with Dr. Deleon was on January 23, 2017, however 
the medical records show that Petitioner returned to Dr. Deleon on April 16, 2018. (Px. 1). 
Petitioner complained that her elbow and ann pain had worsened. (Px. l ). Petitioner reported 
that she was employed as a Supervisor at the Lake Forest Cafeteria. (Px. 1 }. Dr. Deleon 
recommended a lateral epicondyle release with denervation and continued Petitioner's work 
restrictions. (Px. 1 ). 

Petitioner is presently working at Sodexo as a Cafeteria Supervisor at the Lake Forest 
Academy. (Tx. 70· 71 ). Petitioner did not know when she began working at Lake Forest 
Academy, but admitted that she worked for Sodexo throughout 2017. (Tx. 70• 71 ). Petitioner's 
job duties at Sodexo require some data entry that she completes with her right hand and is mostly 
supervisory job duties. (Tx. 70• 71 ). 

Dr. Deleon testified via evidence deposition on August 22, 2018. (Px. 4). Dr. Deleon is 
a Board Certified Orthopedic Surgeon who concentrates in hand surgery. Dr. Deleon testified 
that Petitioner stated that she had an onset of pain in April, 20 I 6 after a long day of work and 
returned home with aching of her right elbow. Dr. Deleon testified that Petitioner had severe 
elbow pain that occurred more severely at work and specifically while lifting chicken baskets. 
Dr. Deleon diagnosed Petitioner with lateral epicondylitis. Dr. Deleon testified that Petitioner 
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provided a description of her work at Buffo.lo Wild Wings and that Petitioner cooked chicken. 
Dr. DeLeon testified he recommended Petitioner undergo physical therapy and gave her work 
restrictions in July 20 I 6. Dr. De Leon testified that the MRI of January 16, 2017 confirmed 
ln•-nl �-:n ....... r1 •• 1;.;,. n.. noT .,,,..... • .. .,.t,tiArt th,:,t h.. ;., f'UrrPnth, 1'At'nmmPnrlinn c:nrcrpn, fnr 1Ul,\,,lU.l '-}-'&""Vl.&U)lJl.&.J., a.,a.. AJ',_,Mw\Jj,i �""'""�&&i�._. .,,,_�.., ,.__._ ._.., ""'"'"'••-,u••J •-""-••-••-,u-•••c ---.o-•J •--

Petitioner's right elbow. Dr. Deleon testified that Petitioner's right elbow injuries were 
aggravated by her work at Buffalo Wild Wings and that her condition was accelerated and 
exacerbated by her job as a fry cook. Dr. Deleon testified that Petitioner's medical treatment, 
including surgery and physical therapy, are related to her alleged work injuries. 

On cross�cxnmination, Dr. DeLeon admitted he did not review medical records from any 
of Petitioner's treatment other than at Illinois Bone & Joint Institute. Dr. Deleon admitted that 
he did not review a Job Description. Dr. Deleon admitted that the initial history and 
examination on June 20, 2016 was taken by his Physician's Assistant. Dr. DeLeon did not have 
any specific information whether Petitioner lifted chicken baskets with her right or left hands or 
both of her hands and did not know the specific amount of fry baskets that Petitioner lifted per 
day. Dr. DeLeon recommended physical therapy because therapy has been shown to accelerate 
the healing process of epicondylitis, although physical therapy would not affect the long term 
history or healing of the injury. Dr. Deleon testified that he also recommends physical therapy 
before any surgery for epicondylitis. Dr. DeLeon testified that if Petitioner did not complete 
physical therapy, that could impact Petitioner's ability to return to light duty work. Dr. DeLeon 
had no infonnation regarding Petitioner's job at Sodexo. 

Petitioner saw Dr. Bryan Neal for a §12 Independent MedicaJ Evaluation March 6, 2017. 
(Rx. 2). Dr. Bryan Neal testified via evidence deposition on September 27, 2018. (Rx. 2). Dr. 
Bryan Neal is an orthopedic surgeon who practices at Arlington Orthopedics & Hand Surgery 
and is a Board-Certified orthopedic surgeon specializing in treatment of hand and upper 
extremity. Dr. Neal examined Petitioner on March 6, 2017. Dr. Neal review the Chip Station 
Job Description that was entered into evidence as Respondent's Exhibit #5. Dr. Neal reviewed 
all medical records from Vista East Medical Center, Dr. DeLeon and a Fonn 45 Accident Report. 
Dr. Neal diagnosed Petitioner with right lateral epicondylitis Dr. Neal testified that Petitioner's 
current condition of ill-being regarding her right elbow is not causally related to a work accident, 
because the medical records did not support a specific injury and the Job Description and 
Petitioner's history did not support that Petitioner's work activities caused or aggravated her 
right elbow injuries. Dr. Neal testified that the cause of Petitioner's epicondylitis was unknown 
or idiopathic. Dr. Neal opined that Petitioner should undergo surgery, however surgery is not 
related to a work injury. Dr. Neal prepared a supplemental report on September 4, 2018 after 
reviewing medical records from Vista Medical Center and Dr. DeLeon. Dr. Neal testified that 
his causation opinion was validated based upon the review of the updated medical records from 
Dr. Deleon because Petitioner was still complaining of significant right lateral epicondylitis in 
2018, had not worked for Buffalo Wild Wings for approximately 2 years and her condition 
worsened. Dr. Neal testified that if Petitioner's work activities caused her injuries, since 
Petitioner was no longer working for BWW and was avoiding those work activities, Petitioner's 
right elbow pain should have resolved or improved. 

Petitioner testified that she still has right elbow pain. Petitioner testified that she wants to 
pursue surgery, but she has not had the surgery because it has been denied. Petitioner was not 
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claiming any lost time benefits. Petitioner entered alleged unpaid medical bills, however 
Petitioner was unaware if any of her medical bills were paid by her insurance or Medicaid. 
Respondent introduced an exhibit showing that some medical bills were paid by Workers' 
Compensation. 

CONCLUSIONS OF LAW 

As to Issue (C), Did an accident occur that arose out of and in the course of Petitioner's 
employment by Respondent and as to issue (F), Is Petitioner's condition of ill-being 
causally related to the injury, the Arbitrator rmds as foUows: 

The Arbitrator finds that petitioner sustained accidental injuries arising out of and in the 

course of her duties on April 21, 2016. The Arbitrator further finds that petitioner's current right 

elbow condition is causally related to the repetitive nature of her job duties for the respondent. In 

support of these findings, the Arbitrator states as follows: 

Petitioner testified to a large number of tasks associated with her work while in the 

employment of Respondent. She stated that she initially start started in the "outside ex.po" 

position {Tx. 15). She also cooked and worked the "chip station," which was described as a 

frying station. She testified that as part of that preparation, she would chop vegetables and ensure 

that all of the necessary supplies for the food stations were made available to other workers. (Tx. 

16-17)

She testified that she would work four fryers at a time using basket fryers for chicken 

wings and other items. She indicated that the baskets could be as much as 18 inches in size, 

approximately a foot deep and approximately 12 inches wide. (Tx. 18-19). She testified this 

would be filled to the top with chicken wings to be flied. 

Petitioner testified that when the wings or other food finished cooking, it would be 

dumped into a holding drawer to keep wann. She testified that she would perform this specific 

activity approximately 60 to 70 baskets during her shift. (Tx. 21) Initially she stated the 60-70 

was per hour, but she changed that on cross examination to per shift. (Tx. 50) 

Petitioner further stated that the chip station included cleaning including sinks, 

baseboards, washing vent hoods and other parts of the kitchen; as well as sweeping scrubbing 

and polishing walls and sorting linens. (Tx. 25) 

In addition to operating the chip station, she testified that she operated the "shake station" 

which she described as where the chicken is placed in a bucket and sauce is added in, then the 

bucket is shaken. She demonstrated this activity by moving her arms in an up-and-down manner. 
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(Tx. 26) Petitioner testified this one bucket would weigh 6 to 7 pounds and she had to do it 

approximately every 30 seconds. 

grease, she felt a pain shooting, radiating through her right ann. {Tx. 28) She testified pain was 

so severe she drop the chicken at the edge of the fry station. The pain was located in the top of 

the foreann towards the right elbow on the medial epicondyles area. (Tx. 29) 

Petitioner testified that she continued working, went home and took ibuprofen. Petitioner 

testified that she continued working at Respondent's restaurant but suffered ongoing pain (Tx. 

33) Petitioner first sought medical care on May 4, 2016 when she saw Dr. Al Sarog at Vista

East. Petitioner testified that she was diagnosed with tennis elbow at that time. The medical

records (Px. 3) also contain this diagnosis. Petitioner testified was that she told Dr. Sarog the

accident happened lifting the basket of chicken using the fryer at work. (Tx. 35)

Petitioner was seen again at Vista on June 14 by Dr. Jeffrey Helwig. Dr. Helwig 

diagnosed petitioner with lateral epicondylitis {Tx. 36) and prescribed a tennis brace from 

Walgreens. Petitioner commenced treating with Dr. Serafin Deleon at Illinois Bone and Joint 

Institute on July 18, 2016. {Px 1). Petitioner next treated with Dr. DeLeon on November 21, 

2016 at which time he administered a steroid injection into her right elbow. 

The petitioner returned on December 23, 2016 at which time Dr. DeLeon ordered an MRI 

nnd imposed a 5-pound work restriction. (Px. I) Petitioner underwent the MRI on January 16, 

2017. Petitioner subsequently met with Dr. DeLeon again on January 23, 2017 at which time he 

prescribed surgery. (Tx. 39) Petitioner testified the reason she did not yet undergone the 

prescribed surgery is that she could not afford it as the insurance company stopped paying for 

medical treatment. (Tx. 40) 

Petitioner testified that on the day of trial she had throbbing pain in her right arm it an 

area that the arbitrator noted included the top third of the foreann outside going up into the 

elbow on the outside. 

Petitioner testified that her employment with Buffalo wild wings was terminated, but that 

she has obtained alternate employment and is now receiving health insurance benefits again. 

Petitioner testified she never had any problems with her right arm prior to the April 21, 

2016 (Tx. 74). 

Petitioner offered the records of the Illinois Bone and Joint Institute, and the testimony of 

Dr. DeLeon. The doctor testified that the condition of epicondylitis, also known as tendinosis, is 

the results of scar tissue buildup on the tendon, which may be completely asymptomatic (Px 4, p. 

3-7) He further testified that there is no known timeline or study for when an asymptomatic
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tendinosis would become symptomatic. (Id. 7) In his opinion, it could be as short a time as "a 

few days." (ld.7-8) 

Dr. Deleon testified ns to the history petitioner provided him of an onset of elbow pain in 

April 2016 following a long day of work. (Id. 9-10) He then testified ns to a course of treatment 

consistent with the petitioner's testimony noted above. 

Dr. DeLeon identified that petitioner had objective findings as well ns subjective findings 

(Id. 12-13) and that her condition has not improved with conservative care. As of the last date he 

saw her, April 16, 2018, petitioner was still having pain in the elbow which was progressively 

worsening. (Id. 18-t 9) 

Dr. DeLeon testified that he had recommended surgery which the progress note of 

January 23,2017 describes as a right lateral epicondyle release with denervation (Px 1). The 

prescribed surgery based in part on his belief that the MRI confinned his diagnosis oflateral 

epicondylitis and the failure of conservative care and time to resolve the petitioner's condition. 

Specifically, Dr. Deleon believed that the MRI revealed thickening and edema within the 

common extensor tendon where it attaches to the lateral epicondyle and that it was consistent 

with severe tendinopathy and partial thickness tearing of the tendon. (Px 4 p.16-17) Petitioner 

has yet not undergone the surgery as {ld.19), and it to the best of his knowledge she has not 

undergone the surgery. 

When asked his opinion as to whether or not her work at Buffalo Wild Wings caused 

aggravation, acceleration or exacerbation of her condition, he testified that her work directly 

aggravated, accelerated and exacerbated her condition. (Id.21 ). He further testified that he felt 

that her treatment had been reasonable and necessary up to that point in time but that she needs 

the surgery. (Id. 22) 

On cross-examination, Respondents counsel pointed out that Petitioner had not 

completed physical therapy and inquired whether this would have a negative impact on her 

recovery. (Id. 29-30) Dr. Deleon testified that studies demonstrate physical therapy has no 

long-term impact on prognosis, only on short term recovery. (Id. 31) 

Resppndent offered the testimony of Dr. Bryan Neal, their expert witness. Dr. Neal 

testified that he had the opportunity to examine Petitioner and review medical records (Neal Dep 

12 as well as a job description provided by Respondent. (Id. 45) 

In reviewing the medical records, Dr. Neal noted the history of working with the deep 

fryers (ld.14} and that she had been suffering elbow pain for a few days when she was first seen 

at Vista on May 4, 2016. In response to his questions, Petitioner told Dr. Neal that she hurt 

herself in April 2016 lifting and flipping baskets of food while working for respondent. (Id. 21) 
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During the examination, Dr. Neal noted that provocative maneuvers with regard to the 

wrist extension were painful and positive and that the examination was consistent with lateral 

epicondylitis, tennis elbow. (Id. 24) That was also his diagnosis. {Id. 24-25) 

Dr. Neal opinioned there was no causal relationship between her employment and her 

condition because of a lack of studies supporting work activities causing lateral epicondylitis. 

(Id. 27), stating that the most common mechanism of injury is a process over time. (Id.48) 

Dr. Neal agreed that there was no evidence of any injury to her right elbow prior to her 

employment with Respondent (Id. 51) and that lifting weights overtime could cause the type of 

condition that she suffered. (Id. 49-50) 

In reviewing the testimony of the two experts, the Arbitrator chooses to adopt the 

testimony of the treating physician, Dr. DeLeon. The Arbitrator notes that Dr. DeLeon is a 

board-certified hand surgeon who focuses his practice on the hand and upper extremity. (Px 4). 

The Arbitrator finds it believable that the repetitive job duties described by the petitioner could 

cause or aggravate lateral epicondylitis. The Arbitrator notes the lack of any history of 

complaints or treatment for this medical condition. The petitioner notified her employer of her of 
her right elbow pain nnd sought treatment shortly thereafter. The histories in the medical records 
are consistent regarding both the petitioner's subjective complaints and the nature of her job 

duties. The petitioner's treatment was relatively consistent until the proposed surgery was denied 

by the respondent. The Arbitrator notes that the petitioner's pain has progressively worsened 

according to the testimony of Dr. DeLeon between the date he originally prescribed surgery and 

when he next saw her approximately 15 months later. 

Based on all of the above, the Arbitrator finds the petitioner proved she sustained 

accidental injuries arising out of and in the course of her employment on April 21, 2016 and that 

her current right elbow condition of ill being is causally related to her job duties with the 

respondent. 

As to Issue (E), Was Timely Notice Of The Accident Given To Respondent, the Arbitrator finds 

as follows: 

The Arbitrator finds that Petitioner provided notice of the alleged accident to Edie Nutter, 

Petitioner's Supervisor, within the requirements of the Act. The Arbitrator's finding is based on 

the Petitioner's unrebutted testimony that she provided notice of the alleged accident to her 

Supervisor on April 21, 2016. 
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As to Issue (J), Were The Medical Services That Were Provided To Petitioner Reasonable 

And Necessary and Respondent Paid All Appropriate Charges For All Reasonable And 

Necessary Medical Services, the Arbitrator finds as follows: 

The Arbitrator finds that the medical care Petitioner has received to date is both 

reasonable and necessary. The Arbitrator bases this finding on the fact that both the testifying 

doctors opined that the treatment was both reasonable and necessary. 

Respondent submitted Respondent's Exhibit 3 which details medical payments it has 

made. The respondent is entitled to the appropriate credit for any medical bills it paid to these 

providers. 

Based on the abovet the Arbitrator awards the medical bills submitted by petitioner in 

(Px 5) pursuant to the Illinois Fee Schedule as set forth in Section 8.2 of the Act provided that 

the medical bills are in fact unpaid. If any of the medical bills in Petitioner's Exhibit 5 are paid 

by any third party, the respondent shall instead hold the petitioner harmless against any claims 

made by any third-party payor for reimbursement, subject to the appropriate limitations set forth 

in the Illinois Medical Fee Schedule. 

As to Issue (K), Is Petitioner Entitled To Any Prospective Medical Care, the Arbitrator 

fmds as follows: 

The Arbitrator finds that Petitioner is entitled to prospective medical care. Specifically. 

the Arbitrator finds the respondent shall pay for the proposed or prescribed surgery of Dr. 

Deleon involving a right lateral epicondyle release with denervation. The Arbitrator also finds 

9 
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the respondent shall pay for the appropriate post-operative medical care associated with this 

surgery to promote a successful recovery. 

As to Issue (0), Is Petitioner Entitled To Prospective TTD Benefits, the Arbitrator finds as 
follows: 

The parties stipulated that the petitioner has not lost any time from work as a result of her 

workers' compensation injuries through the trial date. The petitioner testified that she is currently 

working. There is no medical evidence that petitioner is authorized to be off work. The petitioner 

requests an award of prospective temporary total disability benefits. The Arbitrator is unaware of 

any provision in the Workers' Compensation Act or any judicial ruling that enables an Arbitrator 
at the Illinois Workers' Compensation Commission to award prospective temporary total 

disability benefits based on these set of facts. 

Based on the above, petitioner's request for prospective temporary total disability 
benefits is denied. 

1.0 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 18WC001204 
Case Name TERVEN, RON v.  

ILLINOIS DEPARTMENT OF 
TRANSPORTATION DIST 5 

Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0278 
Number of Pages of Decision 17 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Jean Swee 
Respondent Attorney Bradley Defreitas 

 

          DATE FILED: 6/9/2021 

  
  

 

  
  
 /s/ Marc Parker, Commissioner 
 Signature 
  

 



18 WC 1204 
Page 1 
 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MC LEAN )  Reverse 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Ron Terven, 
 
 Petitioner, 
 
 
vs. NO:  18 WC 1204 
 
 
Illinois Department of 
Transportation, Dist. 5 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issue of the nature and 
extent of Petitioner’s disability, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 2, 2020, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

/s/ Marc Parker    ____ 
MP:yl  Marc Parker 
o 6/3/21
68

 /s/ Barbara N. Flores______ 
 Barbara N. Flores 

/s/ Christopher A. Harris____ 
 Christopher A. Harris 

June 9, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 16WC000553 
Case Name BETTES, LAMONT v.  

ALL TRUCK TRANSPORTATION CO INC 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0279 
Number of Pages of Decision 33 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Jose Rivero 
Respondent Attorney Brad Antonacci 

 

          DATE FILED: 6/9/2021 

  
  

 

  
  
 /s/ Marc Parker, Commissioner 
 Signature 
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Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Lamont Bettes, 

Petitioner, 

vs. NO:  16 WC 553 

All Truck Transportation Co., Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issues of temporary total 
disability, permanent partial disability, medical expenses, and causal connection, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 20, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Marc Parker    ____ 
MP:yl  Marc Parker 
o 6/3/218

 /s/ Barbara N. Flores______ 
 Barbara N. Flores 

/s/ Christopher A. Harris____ 
 Christopher A. Harris 
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June 9, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 17WC033999 
Case Name STEVENS,AMBER v. TRIAD CUSD #2 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0280 
Number of Pages of Decision 14 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney 
Respondent Attorney Brian Rosenblatt 

          DATE FILED: 6/9/2021 

/s/ Stephen Mathis, Commissioner 
Signature 

Robert Nelson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

AMBER STEVENS, 

Petitioner, 

vs. NO. 17WC 33999 

TRIAD COMMUNITY UNIT SCHOOL DISTRICT #2, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue(s) of accident, medical expenses, 
permanent disability and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 31, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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No bond is required removal of this cause to the Circuit Court. The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

June 9, 2021
/s/Stephen J. Mathis 

SJM/sj Stephen J. Mathis 
o-5/18/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC014307 
Case Name TREJO,ENEDINO v. SIGNODE 

INDUSTRIAL GROUP 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0281 
Number of Pages of Decision 24 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney Mark Schaffner 
Respondent Attorney Leonardo Morales 

          DATE FILED: 6/9/2021 

/s/ Stephen Mathis, Commissioner 
Signature 
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Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ENEDINO TREJO, 

Petitioner, 

vs. NO:  15WC 14307 

SIGNODE INDUSTRIAL GROUP, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issue(s) of medical expenses, causal 
connection, permanent disability, temporary disability, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 8, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $9,300.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 9, 2021
/s/Stephen J. Mathis 

SJM/sj Stephen J. Mathis 
o-5/18/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 09WC003082 
Case Name JUKNUIS, BRIAN v. PATTEN INDUSTRIES 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0282 
Number of Pages of Decision 12 
Decision Issued By Maria Portela, Commissioner 

 

 

Petitioner Attorney  Daniel Capron 
Respondent Attorney Daniel Swanson 

 

          DATE FILED: 6/11/2021 

  
  

 

  
  
 /s/ Maria Portela, Commissioner 
 Signature 
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Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Brian Juknuis, 

Petitioner, 

vs. NO:  09 WC 003082 

Patten Industries, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical expenses, temporary total 
disability, permanent partial disability and being advised of the facts and law, affirms and adopts 
the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 19, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/ Maria E. Portela ________ 
o051821 Maria E. Portela 
MEP/ypv 
049 

 _/s/ Thomas J. Tyrrell________ 
Thomas J. Tyrrell 

_/s/ Kathryn A. Doerries______ 
Kathryn Doerries 

JUNE 11, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 16WC021827 
Case Name MONTIEL, ALEXANDER v.  

WAHL CLIPPER CORPORATION 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0283 
Number of Pages of Decision 13 
Decision Issued By Maria Portela, Commissioner 

 

 

Petitioner Attorney  Jason Esmond 
Respondent Attorney Kevin Luther 

 

          DATE FILED: 6/11/2021 

  
  

 

  
  
 /s/ Maria Portela, Commissioner 
 Signature 
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Page 1 
 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF ROCK 
ISLAND 

)  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
 
Alexander Montiel, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 021827 
 
 
Wahl Clipper Corporation, 
 
 Respondent. 
 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, 
temporary total disability, permanent partial disability and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/ Maria E. Portela _______ 
o050421 Maria E. Portela 
MEP/ypv 
049 

 _/s/ Thomas J. Tyrrell_______ 
Thomas J. Tyrrell 

_/s/ Kathryn A. Doerries____ 
Kathryn A. Doerries 

JUNE 11, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 18WC028504 
Case Name PADILLA, NARCISO v.  

ARAMARK CAMPUS, LLC 
Consolidated Cases  
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0284 
Number of Pages of Decision 19 
Decision Issued By Maria Portela, Commissioner 

 

 

Petitioner Attorney  Catherine Krenz Doan 
Respondent Attorney Patrick D. Duffy 

 

          DATE FILED: 6/11/2021 

  
  

 

  
  
 /s/ Maria Portela, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Narciso Padilla, 

Petitioner, 

vs. NO:  18 WC 028504 

Aramark Campus, LLC, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein 
and notice given to all parties, the Commission, after considering the issue of medical expenses 
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 2, 2020  is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/ Maria E. Portela________ 
o042021 Maria E. Portela 
MEP/ypv 
049 

 _/s/ Thomas J. Tyrrell_______ 
Thomas J. Tyrrell 

_/s/ Kathryn A. Doerries_____ 
Kathryn A. Doerries 
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JUNE 11, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 14WC003311 
Case Name ROBINSON, ERIC v. ITW-SIGNODE 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0285 
Number of Pages of Decision 22 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney Leticia Ardon 
Respondent Attorney James Moran 

   DATE FILED: 6/11/2021 

/s/ Stephen Mathis, Commissioner 
Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ERIC ROBINSON, 

Petitioner, 

vs. NO:  14WC003311 

ITW SIGNODE, 

Respondent. 
DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, causal 
connection, notice, permanent disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 3, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No bond is required removal of this cause to the Circuit Court. The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-4/20/2021
44 /s/ Deborah Baker 

Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 

June 11, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF ARBITRATOR DECISION 

ROBINSON, ERIC 

Employee/Petitioner 

ITW SIGNODE 

Employer/Respondent 

Case# 14WC003311 

On 1/3/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1.56% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0598 JOHN E LUSAK 

221 N LASALLE ST 

SUITE 1700 

CHICAGO, IL 60601 

2461 NYHAN BAMBRICK KINZIE & LOWRY 

MICAELA M CASSIDY 

20 N CLARK ST SUITE 1000 

CHICAGO, IL 60602 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

[g] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

ERIC ROBINSON 
Employee/Petitioner 

V. 

ITW SIGNODE 
Employer/Respondent 

Case# 14 WC 003311 

Consolidated cases: D/N/ A 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Molly C. Mason, Arbitrator of the Commission, in the city of 
Chicago, on 08/20/19 & 11/19/19. After reviewing all of the evidence presented, the Arbitrator hereby 
makes findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?

C. [g] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. [g] What was the date of the accident?

E. [g] Was timely notice of the accident given to Respondent?

F. [g] Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

I. D What was Petitioner's marital status at the time of the accident?

J. [g] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services? 

K. D What temporary benefits are in dispute?
D TPD D Maintenance D TTD 

L. [g] What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. □ other --

ICArbDec 2/10 JOO W. Randolph Street #8-200 Chicago, IL 6060/ 312/814-661 ! Tol/.free 8661352~3033 Web site: www.iwcc.il.g01' 
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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FINDINGS 

On 5/04/2011, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was not given to Respondent. 

Petitioner's current condition of ill-being is not causally related to the accident. 

In the year preceding the injury, Petitioner earned $33,640.93; the average weekly wage was $841.02. 

On the date of accident, Petitioner was 46 years of age, married with 0 dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of$0 for TTD, $0 for TPD, $0 for maintenance, and $2,809.49 for other 
benefits, for a total credit of$2,809.49. 

Respondent is entitled to a credit of $2,809.49 under Section 8(j) of the Act. 

ORDER 

Some of Petitioner's testimony was not credible. Petitioner failed to meet his burden of proof on the issues of 
accident, notice and causal connection. The Arbitrator views the remaining disputed issues as moot. 
Compensation is denied. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

Signature of Arbitrator 

ICArbDec p. 2 

JAN 3 - 2020

1/3/20 
Date 
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Eric Robinson v. I.T.W. Signode 

14 WC3311 

Summary of Disputed Issues 

Petitioner's Application for Adjustment of Claim alleges an inju"ry of May 4, 2011 

secondary to "exposure to substances and heat." Petitioner filed this Application on January 

31, 2014. 

Petitioner did not testify to any event occurring on May 4, 2011. Instead, he targeted 

the date May 11, 2011. He indicated this was the last day he worked. During the six months 

prior to this date, he worked as a welder. He testified he always wore ear plugs when welding, 

in accordance with Respondent's rules. He denied experiencing dizziness or ear problems 

before 2011 but some of his records document a long history of dizziness. While welding during 

his night shift on May 11, 2011, he suddenly started feeling queasy and dizzy. He then passed 

out and "woke up in the locker room." He testified he told his supervisor, Phil, what had 

happened. His records reflect that, on May 4-5, 2011, he was taken to the Emergency Room at 

Mercy Hospital, where a physician linked his vertigo to an upper respiratory infection. He 

followed up with his primary care physician, Dr. Noriega, who attributed his vertigo to chronic 

sinus infections. He also saw a neurologist, Dr. Chaudry, an ENT physician whose name he 

could not recall and, ultimately, Dr. Xiao, a resident at the University of Chicago who advanced 

a causation theory in late 2016. He received both short- and long-term disability benefits. 

Respondent's Section 12, examiner, a neurologist, found no link between the episode at 

work and the claimed vertigo condition. 

The disputed issues include accident, notice, causal connection, medical expenses and 

nature and extent. Arb Exh 1. 

Arbitrator's Findings of Fact 

Petitioner testified he has not worked since 2011. He recalled working for Respondent 

during two periods. Respondent produces steel straps. He worked as a line worker between 

2005 and 2007 and was then on layoff for about a year. He testified that Respondent recalled 

him in approximately late 2008 but a form in RX 5 reflects a date of hire of August 9, 2010. He 

started working as a welder about six months before his claimed accident. When he worked as 

a welder, he wore a hard hat, gloves, a shirt with long sleeves, steel-toed shoes and earplugs. 

He identified PX 1 as a "rulebook" disseminated by Respondent. He testified Respondent's 

rules required him to wear earplugs while welding. He always wore earplugs while welding. 

On direct examination, Petitioner acknowledged losing three days of work at some point 

due to a sinus infection. He denied losing any time due to dizziness or ear problems. He denied 

experiencing dizziness or ear problems before 2011. 
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Emergency Room records in RX 2 reflect that, on October 26, 1997, Petitioner 

complained of various symptoms, including episodes of lightheadedness occurring "when 

standing, often when hot (exposed to steam)." The Emergency Room provider diagnosed a 

viral syndrome. University of Chicago Medical Center Emergency Room records in RX 3 reflect 

that Petitioner complained of dizziness, lightheadedness and diarrhea on July 15, 2008. 

Petitioner testified he last worked for Respondent on May 11, 2011. He started his shift 

at 11 PM on that date. He testified he felt "okay" before he went out on the floor to begin 

working. He was assigned to perform welding. He worked in a line of eight employees. As he 

started welding, he suddenly started feeling queasy and dizzy. He went into the locker room 

and splashed himself with water. He then returned to the line. He activated the stop button 

and suddenly passed out. He had never passed out before. Two co-workers, Jose and Pedro, 

were nearby. Someone alerted Phil, a supervisor. Phil punched an emergency stop to shut the 

line down. A crew came in and carried him to the locker room. He woke up in the locker room 

and told Phil what had happened. Phil called the plant manager. Phil and Petitioner's wife then 

transported Petitioner to Mercy Hospital. He stayed at the hospital for one night. 

Petitioner did not offer into evidence any Emergency Room records dated May 11 or 

May 12, 2011. PX 4, a compilation of records from Mercy Hospital and Medical Center, 

contains Emergency Room records dated May 5, 2011. Those records reflect Petitioner arrived 

at the Emergency Room at about 1:36 AM. A triage note reflects Petitioner complained of 

dizziness and nausea when turning his head to the left. This note also reflects that Petitioner 

reported "recent sinus problems." Another note reflects Petitioner also complained of 

congestion. RX 4, p. 18 of 32. A provider named Anand Karsan recorded the following history: 

"46 yo male, history of GERD, presents with one day of sinus 

congestion as well as vertigo when he turns his head towards 

the left. He noticed this especially at night when he was at work. 

History of similar in the past when he has upper respiratory 

congestion. Denies headache. Denies fall. Denies fever, chills, 

chest pain, shortness of breath, numbness, diarrhea, constipation, 

dysuria, hematuria. He was given Fluticasone per his primary care 

physician, Dr. Noriego [sic], but he decided to stop it after 2 weeks. 

He hasn't taken any medications for this tonight." 

Dr. Heinrich examined Petitioner, noting no nystagmus and mild excoriation with blood of the 

left medial nare. The doctor assessed Petitioner as having "vertigo most likely secondary to URI 

with congestion." He indicated that the vertigo improved after he performed the Epley 

maneuver. He re-examined Petitioner at 3:14 AM and described the vertigo as "resolved." At 

discharge, he prescribed Antivert, Musinex and Clarinex. He directed Petitioner to seek follow

up care with his personal care physician and to call the "dizziness center." PX 4. RX 4. He also 

directed Petitioner to remain off work for one day. PX 4. 
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Petitioner testified that the Emergency Room physician directed him to follow up with 

Dr. Noriega, his primary care physician. He had seen Dr. Noriega in the past for check-ups and 

hypertension but never for vertigo or ear problems. 

Petitioner did not testify to resuming work after his Emergency Room visit but an Aetna 

"Employee Request for Information" form in RX 5 reflects that Karen Smith of Respondent 

indicated Petitioner last worked on May 10, 2011. This form also reflects that Petitioner 

"experienced dizziness at work" with his "group leader" transporting him to the hospital. 

Petitioner returned to Mercy Hospital and Medical Center on May 13, 2011 and saw Dr. 

Noriega. The doctor noted that Petitioner had been off hypertension medication since January. 

She also noted that Petitioner had been diagnosed with vertigo and had been given a referral to 

the "dizziness clinic" that week. On examination, she noted "nystagmus to the right." She 

indicated she completed a form allowing Petitioner to take a leave from work from May 10 

through May 13, 2011. She directed Petitioner to return to have insurance paperwork 

completed "after making appt. with dizziness clinic." RX 4. 

Petitioner testified he telephoned Respondent after seeing Dr. Noriega and spoke with 

Karen in the administrative office. Petitioner testified he told Karen he could not return to 

work. She recommended that he apply for short-term disability benefits if he was going to be 

off work for a long time. [The Aetna "Employee Request for Information" form referenced 

above is dated May 13, 2011. RX 5.] 

The electronic records in RX 4 are not easy to understand, in terms of a chronology, but 

it appears Petitioner saw Dr. Noriega again on May 18, 2011. The doctor noted complaints of 

dizziness, nausea and vomiting. She indicated that, according to Petitioner, these symptoms 

started in 2009 or "a couple of years ago." She noted that Petitioner's symptoms "seemed to 

be worsening lately" and that he had obtained good relief from medication he received at 

Mercy's Emergency Room. She indicated that Petitioner requested a refill of this medication 

and asked her to complete a form verifying a leave of absence from May 10, 2011 to May 27, 

2011 "and to be able to return to work 5/30/2011." She noted, however, that Petitioner was 

scheduled to be evaluated by a "dizziness therapist" on May 23 and 27, 2011. She noted that 

these evaluations might result in a change in the leave of absence dates. She refilled the 

Meclizine and completed a form indicating Petitioner would be "totally/partially disabled" from 

May 10, 2011 to May 27, 2011 and able to return to work as of May 30, 2011, with his 

restrictions dependent "on the results of what the therapist finds in the dizziness clinic." 

Petitioner underwent a "vestibular evaluation" by Jim Buskirk, PT, SCS, on May 24, 2011. 

Buskirk noted a history of vertigo of "many years." He indicated the most recent episode 

followed an upper respiratory infection. He described Petitioner as working at a steel mill. He 

indicated that Petitioner "was at work May 6" and experienced vertigo when he "bent down to 

pick up steel piece." He described Petitioner as falling to the floor. He noted that Petitioner 

underwent care at Mercy's Emergency Room. He described Petitioner as having positional 

vertigo to the left side and denying photosensitivity. He indicated that Petitioner "uses hearing 
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protection w/ earplugs@ work." On examination, he noted nystagmus to the left and positive 

Dix-Hallpike testing. He diagnosed "left BPPV" and performed a left Epley maneuver. RX 2, 4, 

5. 

On May 25, 2011, a representative of Aetna wrote to Petitioner, indicating that his claim 

for shorHerm disability had been certified for the period May 11 through May 29, 2011. In this 

communication, the representative advised Petitioner that "a disability absence is time lost 

from work because of a non-occupational injury or disease." RX 5. 

On May 27, 2011, Dr. Noriega noted that Petitioner was following up for vertigo. She 

indicated that Petitioner's symptoms "initially started 2 years ago." She noted that the 

symptoms would sometimes resolve on their own but "seem to have worsened in the last 

month." She indicated that Petitioner described his vertigo as "intolerable" and was deriving 

little benefit from medication. On examination, she noted nystagmus bilaterally. She also 

noted mild inflammation of the "left ear tm." She started Petitioner on Cipro for "left otitis 

media" and recommended Petitioner attend vestibular therapy. RX 2. 

On May 31, 2011, a representative of Aetna wrote to Petitioner again, informing him 

that his short-term disability benefits had been extended through June 28, 2011. The 

representative again advised Petitioner that "a disability absence is time lost from work 

because of a non-occupational injury or disease." RX 5. 

Petitioner returned to Dr. Noriega on July 8, 2011. In her note of that date, the doctor 

described Petitioner as having "peripheral vertigo" and being compliant with therapy. She 

noted Petitioner was no longer taking Meclizine. She recommended he continue attending 

"dizzy therapy" until he was "completely resolved." She also noted that Petitioner's blood 

pressure was elevated. She indicated she had taken him off medication at the previous visit 

"due to controlled bp." She noted that Petitioner wanted to hold off on medication and change 

his diet. She indicated that Petitioner would restart the medication at his next visit if his blood 

pressure remained elevated. RX 2, 4. 

A document in Dr. Noriega's chart reflects that a claim analyst affiliated with Aetna 

wrote to the doctor on August 23, 2011, requesting clarification of Petitioner's medical and 

work status. Dr. Noriega responded by indicating she had last seen Petitioner on July 8, 2011 

and that no future appointment was scheduled. RX 2, 4. 

Petitioner returned to Dr. Noriega on September 16, 2011, with the doctor recording 

the following: 

"Pt states his vertigo is not completely resolved. Pt realizes the 

vertigo symptoms are directly related to his chronic sinus infection 

exacerbations. Pt accompanied by wife. Pt was given Ocean nasal 

spray from PT with minimal improvement." 
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RX 2, 4. 

Petitioner underwent a brain MRI at Mercy Hospital on October 5, 2011. The report 

identifies Dr. Gruber as the ordering physician. [The Arbitrator was unable to find any records 

from Dr. Gruber among the records in evidence.] The reason for the scan is described as 

"dizziness." The radiologist compared the results with a lion-contrast head CT scan· performed 

on July 15, 2008. He noted non-specific subtle small T2 hyperintense foci in the periventricular 

white matter of both frontal lobes, "likely representing either or microvascular ischemic 

sequelae (considered the most likely explanation) versus early/mild demyelinating disease." He 

indicated there were other "rare causes," including "atypical infection or inflammatory 

processes." RX 2, 4. 

Petitioner first saw Dr. Chaudry on December 30, 2011. He testified that Dr. Noriega 

referred him to Dr. Chaudry. The doctor's handwritten note of that date reflects that Petitioner 

reported having experienced intermittent vertigo since 2005, with that condition worsening. 

The doctor noted that positional changes brought the vertigo on. The doctor described 

Petitioner as a steel worker but made no mention of any work accident or episode. She noted a 

past history of Bells palsy. She also noted that Petitioner had undergone vestibular therapy and 

that his brain MRI was normal. On examination, she noted intact motor and sensory, normal 

reflexes, negative Romberg testing and no nystagmus. She diagnosed "chronic vertigo." PX 2. 

Petitioner returned to Dr. Noriega on January 6, 2012. The doctor noted a one-month 

history of low back pain that started after Petitioner lifted a heavy box. She also noted that 

Petitioner was seeing "ENT Dr. Gruber" for "chronic sinusitis which may be contributing to the 

vertigo." [The Arbitrator again notes that Dr. Gruber's records are not in evidence.] She 

documented an elevated blood pressure, noting that Petitioner preferred to monitor his blood 

pressure at home and to bring in the log in three months, at which point he would restart his 

medication if the pressure remained elevated. RX 4. 

Petitioner returned to Dr. Chaudry on January 13, 2012. The doctor noted that 

Petitioner described himself as "much improved" but was still experiencing mild positional 

vertigo "lasting a few seconds." She noted that Petitioner denied nausea, vomiting, tinnitus 

and falls. Her examination findings were unchanged. She noted that Petitioner remained off 

work. She indicated he needed to be re-evaluated by a vestibular clinic to determine whether 

he still had nystagmus or not. She indicated that, he was cleared by the vestibular clinic, he 

could return to work but subject to restrictions of no lifting heavy objects, no ladder usage and 

no work at heights. PX 2. 

On January 30, 2012, Dr. Chaudry noted that Petitioner had undergone a functional 

capacity evaluation by "Jim" at the vestibular clinic and that "Jim" cleared Petitioner for work. 

She described a neurological examination as "completely normal." Her examination findings 

were unchanged. She released Petitioner to work "per neuro" and directed him to return as 

needed. PX 2. 
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Petitioner went to Mercy Hospital's Emergency Room on February 10, 2013 due to 

diarrhea. The examining physician noted a history of vertigo and hypertension, indicating that 

Petitioner was not on any hypertension medication. The physician assessed Petitioner as likely 

having gastroenteritis. He noted that Petitioner had not kept a blood pressure log or followed 

up with Dr. Noriega. He "stressed importance of f/u on this ASAP." PX 4. 

On February 13, 2013, Petitioner saw a nurse practitioner Theresa Flerick, APN 

[hereafter "Flerick"] at Friend Family Health Center for hypertension and in follow-up from the 

Emergency Room visit. Flerick noted that Petitioner had previously been started on medication 

for hypertension but had discontinued it "a few years ago" because "he felt better." She also 

noted that Petitioner denied headaches and dizziness. She prescribed Lisinopril and directed 

Petitioner to return in one month. PX 3. 

Petitioner went to the Emergency Room at Mercy Hospital on March 5, 2013, 

complaining of a high blood pressure reading at home and an inability to sleep for the previous 

few days. Providers noted a history of vertigo but noted that Petitioner denied feeling dizzy PX 

4. 

On April 8, 2013, nurse practitioner Flerick noted that Petitioner was following up for his 

blood pressure. She described Petitioner as "coaching 7-year-old basketball as a job" and 

"stay[ing] very active." She described Petitioner's hypertension as "much better" secondary to 

diet and exercise. PX 3. 

Petitioner went to the Emergency Room at Mercy Hospital on May 26, 2013, following 

an elevated blood pressure reading at home, but later signed out, indicating he felt he no 

longer needed to be seen. The Emergency Room records reflect that Petitioner reported 

"vertigo at times" but denied feeling dizzy that day. PX 4. 

On July 1, 2013, Petitioner went to the Emergency Room at Mercy Hospital and 

complained of dizziness and generalized weakness during the preceding two hours. The 

records reflect Petitioner provided a history of vertigo for which he took Meclizine as needed. 

Petitioner was admitted to the hospital for blood pressure monitoring. A progress note reflects 

that Petitioner indicated "this episode of dizziness was not at all like prior episodes of vertigo" 

and had not recurred. Dr. Kuker noted he suspected that the episode of dizziness was 

"symptomatic of accelerated HTN." PX 4. 

Petitioner filed his Application for Adjustment of Claim on January 31, 2014. 

On February 11, 2014, Flerick noted that Petitioner had been attending therapy for 

vertigo but had not yet seen a neurologist because his previous neurologist was at Mercy 

Hospital, which would not accept his insurance. The nurse practitioner noted that Petitioner 

reported feeling "pretty good" but "sometimes a little dizzy." She referred Petitioner to 

neurology. PX 3. 
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Petitioner returned to Dr. Chaudry on February 21, 2014. The doctor noted that 

Petitioner reported experiencing positional vertigo daily. She noted no abnormalities on re

examination. She recommended that Petitioner continue taking Meclizine and undergo 

vestibular therapy. PX 2. 

On April 3, 2014, Petitioner returned to Dr. Chaudry and reported that he could not 

currently see "Jim" due to "insurance reasons." Petitioner also reported that he was continuing 

to experience positional vertigo daily. On re-examination, the doctor noted nystagmus when 

Petitioner was looking to the left. She again recommended vestibular therapy. She started 

Petitioner on Klonopin. PX 2. 

Dr. Chaudry decreased Petitioner's Klonopin dosage on May 1, 2014. She noted that 

Petitioner described this medication as "working very well for his vertigo but making him 

drowsy." She noted no nystagmus on re-examination. PX 2. At the next visit, on July 14, 2014, 

Dr. Chaudry noted that Petitioner was still experiencing flare-ups and taking Klonopin two to 

three times per week. She noted no nystagmus on re-examination. PX 2. 

On October 21, 2014, Petitioner saw a different nurse practitioner at Friend Family 

Health Center for blood pressure monitoring. The nurse practitioner noted that Petitioner had 

recently seen a neurologist "for his recurrent vertigo" and was awaiting a functional capacity 

evaluation by a physical therapist. The nurse practitioner also noted that Petitioner "states he 

has been having vertigo which he believes prevents him from being able to work." PX 3. 

Jim Buskirk, PT, wrote to Dr. Chaudry on October 22, 2014, indicated he re-evaluated 

Petitioner that day, having last seen him almost a year earlier. Buskirk noted that Petitioner's 

complaints remained the same and that he exhibited left beating nystagmus on re-testing. He 

described this finding as consistent with his previous finding of February 2, 2012. He opined 

that Petitioner was not capable of returning to his prior job or performing any job requiring 

heavy lifting, driving a forklift, welding or climbing. He found Petitioner employable "most 

likely on a part-time basis in limited capacity of sedentary supervisory work." PX 2. 

On October 27, 2014, Dr. Chaudry noted Buskirk's findings and recommendations. She 

noted no nystagmus on re-examination. She recommended vestibular therapy. PX 2. On 

March 9, 2015, she noted that Klonopin was helping Petitioner's symptoms "a lot" and that his 

insurance had authorized five vestibular therapy sessions. She again noted no nystagmus. PX 

2. 

Jim Buskirk, PT, wrote to Dr. Chaudry again, on February 19, 2015, indicating he had re

evaluated Petitioner. He noted that while, left beating nystagmus was again documented, 

"there was no evidence of true benign paroxysmal positional vertigo." He indicated his 

opinions concerning Petitioner's work capacity remained unchanged. PX 2. 

On March 10, 2015, Flerick noted that Petitioner was following up after a recent 

Emergency Room visit for headaches. Flerick noted that the headaches were "thought to be 
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triggered by missing his Amiodipine for a few nights" and that Petitioner had resumed this 

medication for his blood pressure. She also noted that Petitioner reported getting headaches 

from straining to see while playing games on his phone. PX 3. 

On August 5, 2015, Flerick noted that Petitioner was following up for his hypertension 

and diabetes. She also noted that Petitioner "has been feeling well except for the vertigo which 

is still bothersome sporadically." PX 3. 

On September 29, 2015, the Social Security Administration wrote to Petitioner, notifying 

him he was entitled to monthly disability benefits beginning September 2015. In the letter, the 

Administration advised Petitioner that it found he became disabled under its rules on March 2, 

2015. RX 6. 

Petitioner saw Dr. Xiao at the University of Chicago on November 28, 2016. Petitioner 

testified that Dr. Chaudry referred him to the University of Chicago. He then called the 

neurology department at the University of Chicago and received Dr. Xiao's telephone number. 

Dr. Xiao noted that Petitioner was there for a "second opinion about longstanding 

vertigo." He recorded a consistent history of the May 2011 work episode, indicating that 

Petitioner started feeling hot while working on the line, turned his head to the right, became 

disoriented and "blacked out." He also recorded a consistent history of the subsequent care. 

He noted that Petitioner reported experiencing five to six episodes per week of blurry vision, 

tinnitus and a "room spinning sensation." He directed Petitioner to bring in records from his 

prior work-ups. 

On December 19, 2016, Dr. Xiao indicated that Petitioner brought in records concerning 

his May 5, 2011 Emergency Room visit and his vestibular therapy. He noted that Petitioner was 

pursuing a workers' compensation case: 

"By history his sx started at work after a period of wearing 

earplugs and it appears like he has symptoms of ear 

inflammation (tinnitus, itch, irritation). It is plausible 

that this led to an ear infection which was a proximal 

cause to his vertigo which remained after his infection 

has resolved. However, on review of his initial ER visit 

note to Mercy on 5/5/11, the HPI states he had similar 

vertigo prior in setting of URI sx and he was formally 

diagnosed with URI although his discharge information 

included inner ear infection (among other generic causes) 

as possible cause to his vertigo. As such, all we are not 

[sic] able to establish plausible causality because we did 

not see a record of an ear infection at time of his initial 

sx onset. However, the records we reviewed were incomplete." 
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Dr. Xiao directed Petitioner to bring in more extensive records along with his MRI. RX 2. 

Dr. Xiao issued a letter the same day. He addressed causation as follows: 

"This letter is to inform that we have been evaluating 

[Petitioner] for vertigo since 11/26/16. It is clear that · 

[Petitioner] has had vertigo since 2011 that started when 

he was performing his job duties. He wore ear plugs for 

work-related purposes around that time which can 

predispose him to ear infections. Based on the records 

from his initial physician visits and physical therapy notes, 

he was initially diagnosed with benign paroxysmal positional 

vertigo [BPPV], which can be caused by an infection. We 

cannot say for certain if his vertigo was caused by an inner 

ear infection as the records that we have reviewed are 

incomplete." 

See PX 2 attached to Dr. ltkin's deposition transcript. Respondent objected to the admission 

into evidence of this document and a subsequent letter that Dr. Xiao issued on February 20, 

2017 (PX 1). Respondent maintains that Dr. Xiao prepared both documents in anticipation of 

litigation. Dr. Xiao was never deposed, although the parties disagree as to why. [See RX 1, pp. 

60-61.] Upon review of the transcript and Dr. ltkin's report, the Arbitrator overrules the

objection as to PX 2. PX 2 came as no surprise to Respondent since Dr. Itkin "published" most

of the document in his report. Moreover, PX 2 has elements of a treatment note and thus has

greater reliability, in the Arbitrator's view. The Arbitrator rejects PX 1.

On February 20, 2017, Dr. Xiao indicated he reviewed certain medical records, including 

records from the initial Mercy Hospital Emergency Room visit of May 5, 2011, Peak Physical 

Therapy and Dr. Noriega. He noted that Petitioner denied experiencing vertigo before May 

2011. He described Petitioner as trying to stay active "but old job requires operating heavy 

machinery which is unsafe with vertigo." He noted that Petitioner "currently has disability 

w/ability to work part time" and was pursuing workers' compensation. On neurologic 

examination, he noted no nystagmus, right pronator drift, no sensory deficits, normal 

coordination and "mild difficulty w/ tandem gait." He recommended that Petitioner again try 

Meclizine as needed. He referred Petitioner to Dr. Hain, a "vertigo specialist." He indicated he 

discussed his findings with Dr. Reder. RX 2. 

Petitioner saw Dr. Xiao again on March 20, 2017 "for assistance with medical record 

review." The doctor noted that Petitioner's vertigo was unchanged and that he had elected to 

"hydrate" rather than use any PRN medications. He indicated he conducted a "detailed and 

lengthy discussion of workman's comp." He also indicated he discussed the case with Dr. 

Reder. RX 2. 
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At Respondent's request, Petitioner underwent a Section 12 examination by Dr. Itkin on 

September 7, 2017. ltkiin Dep Exh 2. See further below. 

Dr. Itkin testified by way of evidence deposition on July 18, 2019. RX 1. Dr. Itkin 
testified he is board certified in neurology and electromyography/electrophysiologic disease. 

He underwent fellowship training at Loyola, after attending medical school at the University of 

Chicago. RX 1, p. 5. Itkin Dep Exh 1. He is a general neurologist with special interest in multiple 

sclerosis and headaches. RX 1, p. 6. About 5% of his patients present with vertigo-type 

symptoms. RX 1, p. 6. 

Dr. Itkin testified he performs one independent medical examination per week, on 

average. He has never conducted an examination at the request of the claimant. RX 1, p. 8. He 

has very little recollection of examining Petitioner and needs to rely on his report to testify. RX 

1, p. 9. He examined Petitioner on September 7, 2017, at Respondent's request. He identified 
Itkin Dep Exh 2 as the report he generated. RX 1, p. 10. He reviewed many records along with 

brain MRI images in connection with his examination. RX 1, pp. 10-11. 

Dr. Itkin testified that Petitioner told him he became dizzy and fell to the floor while 

working on a line at Respondent on May 4, 2011. Petitioner denied experiencing dizziness in 

the past but acknowledged having high blood pressure. RX 1, p. 12. He reported having 
undergone Emergency Room care following the May 4, 2011 incident and then seeing Dr. 

Noriega, his primary care physician, who prescribed Meclozine, an anti-dizziness medication. 

Petitioner described his dizziness as positional. Petitioner also reported hearing sound tones, 

exacerbated with a pulsatile sensation in the ears. RX 1, pp. 13-14. Some patients who 

experience vestibular disturbances report having these sensations. RX 1, p. 15. Petitioner 

reported having seen an ENT and then switching his care to the University of Chicago. Later, a 

neurological resident, Dr. Xiao, made a reference to otitis externa, "an external injury to the ear 

canal." RX 1, p. 16. Dr. Noriega indicated Petitioner had had similar problems in the past. 

Petitioner underwent a vestibular evaluation in 2006. The records he reviewed also showed 

that Petitioner has hypertension and diabetes. Dr. Itkin testified he does not consider these 
conditions to be related to the positional dizziness. RX 1, p. 17. Hypertension can cause 

dizziness but "it's a different kind of dizziness." RX 1, p. 18. Dr. Noriega attributed Petitioner's 

dizziness to chronic upper respiratory infections. RX 1, p. 18. Dr. Itkin testified he believes he 

saw a notation concerning Petitioner's use of earplugs. RX 1, p. 19. Based on the records he 

reviewed, Dr. Xiao was a "PGY 3," or second year neurology resident, as of the time he wrote 
his note. RX 1, p. 21. He believes Petitioner saw Dr. Xiao once or twice. Dr. Xiao did not refer 

Petitioner for vestibular testing or therapy. RX 1, p. 22. 

Dr. Itkin testified he examined Petitioner. Petitioner's gait was antalgic. Petitioner was 

able to tandem walk. Romberg testing, which is balance-related, was negative. RX 1, p. 27. 

Petitioner's sensory examination was preserved but, with the Dix-Hallpike maneuver, Petitioner 

had a subjective feeling of dizziness. This maneuver did not produce any objective findings of 

nystagmus, which is "an objective correlate of dizziness or intranuclear ophthalmoplegia." RX 

1, pp. 23-25. Dr. Itkin testified he noted a "non-physiologic" response to tuning fork testing. 
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Petitioner had the unusual response of having vibration more on the left side than the right. 
This was not an organic finding. Otherwise, he saw no symptom magnification. RX 1, p. 24. 

Dr. Itkin testified that, as a neurologist, he diagnosed Petitioner with "some chronic 
vestibular process" that "very chronically preced[ed] the date of May 4, 2011." RX 1, p. 28. His 
neurologic examination was "entirely unremarkable." RX 1, p. 28. In his opinion, there was no 
causal relationship between Petitioner's employment on May 4, 2011 and his dizziness. RX 1, p. 
28. There was evidence that Petitioner had dizziness before May 4, 2011 and the area of
pathology is the inner ear, "which could not be affected in any way possible objectively from
the history that was provided." In addition, his neurologic examination was normal. Petitioner

"perhaps" requires restrictions related to vertigo but the need for those restrictions is not
related to the work he performed for Respondent on May 4, 2011. He bases the possible need
for restrictions on Petitioner's reported chronic dizziness, which Petitioner described as
impairing his balance. RX 1, p. 30. The outer ear, or otitis externa, identified by Dr. Xiao, has
nothing to do with the middle or inner ear. Later in the same note, in a section labeled
"workers' compensation," Dr. Xiao indicated he had no causation opinion. RX 1, p. 31.
Petitioner denied experiencing dizziness before May 4, 2011 but that denial is inconsistent with
his records. RX 1, pp. 32-33.

Under cross-examination, Dr. Itkin testified he charges $500 per hour for the 
examinations he performs, all of which are for insurance carriers. He would like to be retained 
by claimants. RX 1, pp. 33-34. In the majority of cases he reviews, "there was an injury and 
some neurologic problem." RX 1, p. 34. Petitioner's case is unusual in that there was no event 

or concussion. RX 1, p. 35. He never talked with Respondent's counsel. He issued the report 
and she had to accept it. RX 1, p. 36. If a patient has an inner ear infection, and Petitioner was 

never diagnosed with one, he might benefit from seeing an ENT or a neurologist, depending on 
the case of the infection. RX 1, p. 38. He cannot think of an anatomical way that the use of 
earplugs, barring any perforation of the eardrums, would cause an inner ear infection directly. 
Dr. Xiao made an assumption of external ear infections with wearing earplugs. RX 1, p. 40. He 
relied on Dr. Xiao's reports in concluding that there was no causal connection between 
Petitioner's work and his claimed condition. RX 1, p. 44. He is affiliated with Christ Hospital but 
used to be a resident at the University of Chicago. RX 1, p. 45. He disagrees with the idea that 
the use of earplugs can cause inner ear infections. He also disagrees that benign paroxysmal 
positional vertigo can be caused by an infection. That is a "medically incorrect" statement. RX 

1, p. 46. The physician who is in the best position to address causation "is the one who takes 
the most time, has the most information and has the most experience and the most thorough 
evaluation and knowledge." RX 1, p. 48. He does not disagree with Dr. Noriega's opinions. He 
has "much, much more experience" than Dr. Xiao, who was a resident under Dr. Reder's 

supervision. RX 1, pp. 49-50. In response to a question posed by Respondent's counsel, he 
indicated he could not determine whether the vertigo was related to a chronic upper 
respiratory infection. RX 1, p. 50. If therapist Buskirk opined that there was a relationship 
between Petitioner's use of earplugs and his vertigo, he would disagree based on Buskirk's 
vestibular evaluation but other evidence, which he might not have, could prompt him to change 
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his opinion. RX 1, pp. 52-53. He does not believe he has dealt with Respondent's counsel in the 

past. RX 1, pp. 53-54. 

On redirect, Dr. Itkin testified there is no evidence of a head injury in this claim. Dr. 

Noriega diagnosed Petitioner with an inner ear infection. Earplug usage would not cause such 

an infection. He does not believe Petitioner provided a history of using earplugs. RX 1; p. 56. 

He did not see Dr. Xiao rendering opinions based on a reasonable degree of certainty. RX 1, p. 

57. When he evaluated Petitioner on September 7, 2017, he saw no consistent evidence of

vertigo or a vestibular problem on examination. RX 1, p. 57.

Under re-cross, Dr. Itkin reiterated that he reviewed Dr. Xiao's records. He believes the 

doctor "plainly and explicitly" discussed in those records whether he felt his opinions were to a 

reasonable degree of medical certainty. RX 1, p. 58. He did not use the term "reasonable 

degree of medical certainty" in his own report but, when he writes such a report, that is 

implicit. RX 1, p. 59. 

On further redirect, Dr. Itkin testified the opinions he voiced are based on a reasonable 

degree of medical and neurological certainty. RX 1, pp. 59-60. 

Petitioner testified he continues to undergo treatment on a monthly basis. He is "still 

somewhat the same." He last saw Dr. Chaudry on August 19, 2019. [No treatment note from 

that date is in evidence.] He continues to experience dizzy spells but has not fainted. No 

medical provider has released him to return to work. He is now receiving Social Security 

disability benefits. 

Under cross-examination, Petitioner initially denied undergoing any treatment at the 

University of Chicago before his claimed accident. After being shown records from this facility, 

he acknowledged it was "possible" he underwent Emergency Room treatment on July 15, 2008. 

He denied, however, that he underwent treatment for dizziness and lightheadedness on that 

date. He recalled being diagnosed with Bell's palsy at that time. He did not recall being 

diagnosed with this condition in January 199S. After looking at records dated January 26, 1995, 

showing a complaint of facial numbness, he indicated the records refreshed his recollection. 

His Bell's palsy resolved over time. He acknowledged undergoing treatment for hypertension 

with Dr. Noriega before the claimed accident. He would disagree with the doctor's records, 

however, if they show he stopped taking prescribed medication for hypertension. He testified 

he "always" took this medication. He recalls going to the Emergency Room at Mercy Hospital 

late in the evening on May 11, 2011. He is not denying, however, that he went to that 

Emergency Room earlier the same week. Respondent had two shifts. His shift started at 11 

PM. He did not recall going to the Emergency Room at Mercy Hospital at 1:40 AM on May 5, 

2011. He took over the counter medication for an upper respiratory infection. He never 

received a prescription for sinus medication. His fainting episode at work occurred on May 11, 

2011, not May 4, 2011. He saw Dr. Noriega after his Emergency Room visit. He went to Mercy 

on May 13, 2011 to request leave of absence forms. If the records reflect he had been off 

hypertension medication since January, the records are incorrect. He never stopped taking 
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medication for hypertension. He saw Dr. Chaudry about three weeks after the fainting episode. 

She referred him to Peak Therapy, where he saw a therapist named Buskirk. It was later that he 

saw a neurologist. If his records show his dizziness started in 2009, the records are wrong. He 

would not have been able to perform his job if he had experienced vertigo. If Buskirk's records 

document a long history of vertigo, he would disagree with those records. If Dr. Noriega's 

records from September 2011 relate his vertigo to sinus problems, he would dispute this. He 

cannot recall the day of the week he experienced the fainting episode at work. He applied for 

short-term disability benefits through Respondent in May 2011. Aetna issued short-term 

disability checks to him. He needed a certificate showing he was off work. Short-term disability 

benefits were the only benefits he was familiar with. Dr. Noriega completed reports for Aetna. 

He is not sure when he last received short-term disability benefits. After those benefits ran out, 

he began receiving long-term disability benefits. He received those benefits from UNUM for 

two years. It was after those benefits ran out that he applied for workers' compensation 

benefits. He never completed any workers' compensation paperwork at Respondent. He told 

his supervisor that the earplugs irritated his ears. He never reported that wearing the earplugs 

made him feel dizzy. Matt gave him new earplugs but the new ones still irritated his ears. Matt 

worked the first shift. He was out the night that the fainting episode occurred. Phil, another 

line supervisor, substituted for Matt that night. Respondent rotated him (Petitioner) to 

different shifts and lines. He originally wore foam earplugs. Later he was given rubber earplugs 

that were blue and orange in color. He never resumed wearing the foam earplugs. Dr. Noriega 

attributed his fainting episode to the earplugs. She said that the earplugs caused an infection at 

the beginning, when he started experiencing vertigo. Dr. Noriega did not release him to return 

to work on May 30, 2011. After looking at a form showing the doctor did release him to work 

on that date, he testified he did not return to work. He complained of his ears when he first 

saw Dr. Noriega after his Mercy Hospital Emergency Room visit. If the doctor's note of May 13, 

2011 shows a two-year history of dizziness, he does not understand the expression "couple of 

years." He does not recall seeing Dr. Noriega on July 8, 2011. If, on that date, Dr. Noriega 

described him as presenting with peripheral vertigo, he would dispute that record. If the same 

note shows that he complained of his left ear, with the doctor prescribing antibiotics, he does 

not recall this. He cannot remember back that far. Drs. Noriega and Chaudry certified his 

entitlement to long-term disability benefits. He saw Dr. Flerick around February 2013. If this 

doctor [sic] indicated he has hypertension but has not taken medication for years, he would 

dispute this. He always took his hypertension medication. He does not recall going to the 

Emergency Room on July 1, 2013. If his blood pressure was 214/117 in May 2013, he would 

agree. He applied for Social Security disability benefits in 201S. He was found eligible but the 

payment was not retroactive to May 2011. He had group health coverage with Respondent. 

Later he had coverage through County Care. After he left Respondent, County Care covered his 

bills. He signed the second page of RX 4, an Aetna benefits application but "it looks like" his 

wife completed this application for him. His wife handled a lot of paperwork for him. 

On redirect, Petitioner acknowledged he is not good with dates. He thinks his work 

accident occurred on May 11, 2011. His Application alleges an accident date of May 4, 2011. 

He went to the Emergency Room on May 5, 2011. He completed the paperwork that Aetna 

mailed to him. No one instructed him how to complete it. He did not receive paperwork from 
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Respondent. The form from Aetna is not dated. Dr. Noriega gave him antibiotics after May 

2011. 

After Petitioner testified, Respondent's counsel requested bifurcation for the purpose of 

finding the supervisors that Petitioner identified by name. Petitioner's counsel did not object. 

No Respondent witnesses testified at the continued hearing, held on November 19, 2019. 

Arbitrator's Credibility Assessment 

Petitioner's description of the dizziness he experienced at work was detailed and 

believable but he insisted he developed this dizziness on May 11, 2011 rather than May 4, 

2011, the date of accident he alleged in his Application. He ultimately advanced the theory 

that his mandated earplug usage resulted in an ear infection which in turn resulted in vertigo. 

However, only one of his initial providers, Jim Buskirk, P.T. mentioned the earplugs and then 

only in the context of documenting hearing protection. Petitioner denied experiencing 

dizziness before the May 2011 work episode but Buskirk, Petitioner's primary care physician, 

Dr. Noriega, and Dr. Chaudry indicated that the dizziness pre-dated this episode. Buskirk, in 

fact, indicated that Petitioner had experienced dizziness "for many years." The Arbitrator finds 

Petitioner's denial of previous dizziness not credible. 

Petitioner also disputed an entry in Dr. Noriega's chart that described him as "realizing," 

presumably based on what she told him, that his vertigo was related to "chronic sinus infection 

exacerbations". This further undermined Petitioner's credibility. 

Petitioner also claimed to have no recollection of telling Dr. Chaudry in January 2012 

that his vertigo had resolved. Nor did he recall being released to return to work that same 

month. Petitioner's testimony on these points was not credible. 

Petitioner's testimony that he has not worked since 2011 is inconsistent with Flerick's 

note of April 8, 2013. In that note, Flerick indicated that Petitioner was "staying very active" 

and coaching children "as a job." 

Respondent's Section 12 examiner, Dr. Itkin, noted a non-physiologic response when he 

saw Petitioner on September 7, 2017. In his report (Itkin Dep Exh 2), he described Petitioner as 

an unreliable historian. 

Overall, the Arbitrator found Petitioner less than credible on certain issues. 

With respect to the physicians who addressed causation, the Arbitrator finds Dr. ltkin's 

opinions more persuasive than those voiced by Dr. Xiao. While Dr. Itkin exhibited some 

potential for bias, given that he has acted as an examiner only for insurance carriers, he has 

many years of experience and was able to explain why the use of earplugs would not cause the 

kind of inner ear infection Dr. Noriega diagnosed after the claimed accident. He also explained 

that hypertension, a condition Petitioner suffers from, can cause dizziness, albeit not positional 
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in nature. At least one of Petitioner's post-accident episodes of vertigo was attributed to his 

hypertension. Dr. Xiao, a third year resident, relied on Petitioner's representation that his 

dizziness started with earplug usage at work. No provider who treated Petitioner early on 

recorded a similar history. 

Arbitrator's Conclusions of Law 

Did Petitioner sustain an accident on May 4, 2011 arising out of and in the course of his 

employment? Did Petitioner provide Respondent with timely notice? 

The Arbitrator has no reason to doubt that Petitioner became dizzy at work and "passed 

out." Based on the Emergency Room records in evidence, it appears this episode occurred on 
the night of May 4-5, 2011, although Petitioner, somewhat insistently, testified it occurred on 

May 11th . The Arbitrator finds that Petitioner developed symptoms at the workplace, likely on 
May 4-5, 2011, that brought about the need for medical attention. The Arbitrator further finds, 
however, that Petitioner failed to establish a work accident arising out of the employment .. Jn 

his Application, Petitioner attributed the episode to exposure to heat and unidentified 

substances but he did not testify to any such exposure. He did testify to using earplugs, per 

Respondent's regulations, and ultimately advanced a causation theory based on this usage, but 
the initial Emergency Room records do not reflect that he attributed his symptoms to any 

workplace condition. In fact, those records document a history of recurring vertigo associated 

with respiratory infections and sinus congestion. Dr. Noriega, the primary care physician who 
saw Petitioner in follow-up, endorsed this history, although Petitioner took issue with her 

records. Before late 2016, when Petitioner began seeing Dr. Xiao, the only provider who 
mentioned earplugs was therapist Jim Buskirk, who, during his vestibular evaluation, simply 

noted that Petitioner used earplugs for hearing protection at work. Petitioner testified that Dr. 
Noriega and Buskirk told him his vertigo might be work-related but their records do not 

remotely suggest such a connection. 

The Arbitrator turns to the issue of notice. Petitioner's testimony concerning the events 
immediately following his episode was believable but ultimately not probative of this issue. 

Petitioner indicated that a line supervisor named Phil came to his aid after the episode and took 
him to the Emergency Room. This testimony is consistent with the information Karen Smith of 

Respondent provided to Aetna. RX 5. Petitioner testified he "told Phil what happened" but he 

did not further elaborate. Petitioner also testified he contacted "Karen", via telephone, after 
seeing Dr. Noriega (in follow-up from the Emergency Room). He indicated he told Karen he 

"couldn't return to work" and then followed her recommendation that he apply for short-term 

disability benefits. He did not claim to have described his condition or disability as work
related. He admitted signing an Aetna short-term disability application form that describes his 
condition as not work- or accident-related, although he maintained it was his wife who filled 

out this form. RX 5. Dr. Noriega, the physician who provided information to Aetna, did not 
describe Petitioner's condition as work-related. Petitioner did not file an Application until 

February 2014. Although it appears a Respondent supervisor was aware that Petitioner 
developed symptoms at work in May 2011 for which he required medical care, there is no 
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evidence that Petitioner reported a work injury or work-related condition to Respondent within 

the statutory 45-day notice period. The purpose of the notice provision is to enable an 

employer to investigate the alleged event or condition. Seiber v. Industrial Commission, 82 

111.2d 87 (1980). [See also White v. IWCC, 4-06-0566WC (4th Dist. 2007), a case in which the 

Appellate Court upheld the Commission's finding of untimely notice. The Court noted that the 

claimant received sickness and accident benefits while off work, that a benefits application 

form was marked in such a way as to describe his condition as not work-related and that he did 

not file an Application until long after the alleged manifestation date. The Court held that "an 

employer's mere knowledge of 'some type of injury' does not establish statutory notice."] 

The Arbitrator finds that Petitioner failed to provide timely notice to Respondent. 

Did Petitioner establish causal connection? 

As noted above, Petitioner ultimately advanced the theory, via Dr. Xiao, that the 

earplugs he wore at work, as required by Respondent, predisposed him to ear infections which, 

in turn, put him at risk for positional vertigo. The Arbitrator has previously found Dr. ltkin's 

causation-related opinions more persuasive than those voiced by Dr. Xiao. The Arbitrator has 

also found Petitioner not credible as to certain subjects bearing on the issue of causation. The 

Arbitrator finds that Petitioner failed to meet his burden of proof on this issue. 

The Arbitrator views the remaining disputed issues as moot and makes no findings as to 

those issues. Compensation is denied. 
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Page 1  BEFORE THE ILLINOIS WORKERS’ 

STATE OF ILLINOIS ) COMPENSATION COMMISSION 

COUNTY OF COOK ) 

ROBERT ROVY, ) 

Petitioner, 

vs. ) 

 14 WC 28514 

METROPOLITAN WATER DISTRICT OF ) 

CHICAGO, 

Respondent. ) 

     DECISION AND OPINION 

Petitioner, Robert Rovy filed a Motion to Reinstate his Application for Adjustment of Claim 
which he asserts was improperly dismissed by Arbitrator Ciecko on September 26, 2019. The 
Commission’s case information system shows that the claim was voluntarily dismissed on September 26, 
2019. Petitioner represents that the Arbitrator dismissed the claim on that date and that it was not 
voluntarily dismissed, Respondent does not dispute this assertion.  

On October 21, 2019 Petitioner’s counsel filed a Notice of Motion to Reinstate the claim, to 
which Respondent objected. The Arbitrator denied the Petition on December 3, 2019 without creating a 
record. The parties dispute whether the Petition should have been denied and the reasons why the 
Arbitrator denied the Petition.  

On January 2, 2020, Petitioner filed a timely Petition for Review on which he checked “Other” 
and listed the issue on review as: “Arbitrator denied a properly filed Motion to Vacate an Order of 
Dismissal and reinstate a case.” 

Section 9020.90 (c)  of the Rules Governing Practice before the Illinois Workers’ Compensation 
states that a record must be made of any contested Petition to Reinstate. 

The Commission finds that there are insufficient facts for it to determine whether the Arbitrator 
correctly dismissed the claim and the Arbitrator erred in failing to create a record at the time the 
Arbitrator denied Petitioner’s Petition to Reinstate. 
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Accordingly, the Commission remands the case to the Arbitrator assigned to the docket on 
which this case appeared prior to the instant review, with instructions to obtain a court reporter, create 
a record of proceedings, and make a ruling on Petitioner’s Petition to Reinstate. 

IT IS THEREFORE ORDERED BY THE COMMISSION that this matter is hereby remanded to the 
Arbitrator assigned to the docket on which the case appeared prior to the instant review, and that said 
proceedings be conducted in the presence of a court reporter, that a record of proceedings be prepared, 
and that a ruling be made on Petitioner’s Petition to Reinstate.  

/s/Stephen J. Mathis 
SJM/msb Stephen J. Mathis 
o-4/7/2021
44

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 

June 11, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
ROBERT FISHER, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 10739 
 
 
KNIGHT HAWK COAL, LLC, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of whether Petitioner suffers from the 
occupational diseases of chronic bronchitis and coal workers’ pneumoconiosis causally related to 
his exposure as a coal miner, whether there is any resulting disablement pursuant to sections 1(d) 
through (f) of the Workers’ Occupational Diseases Act, and the nature and extent of Petitioner’s 
permanent disability, and being advised of the facts and law, finds a new analysis of the threshold 
issue of whether Petitioner suffers from occupational chronic bronchitis and coal workers’ 
pneumoconiosis is required, but otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof. 
 
REDACTION 
 

To comply with Supreme Court Rule 138, the Commission has redacted personal identity 
information from the Decision of the Arbitrator (hereafter, “Decision”).  

 
CONCLUSIONS OF LAW 

 
I. Chronic Bronchitis 

 
Petitioner has a 40-plus year history of working in coal mines, with his last date of 

employment being February 5, 2016. Petitioner alleges he suffers from chronic bronchitis causally 
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related to his coal mine exposure. Both parties obtained an expert medical opinion on the issue. 
Petitioner relies on Dr. Istanbouly and Respondent on Dr. Castle. In advancing their competing 
positions, the parties each emphasize purported flaws with the opposing party’s expert opinions. 
Specifically, Respondent notes Dr. Istanbouly did not review Petitioner’s medical records and 
Petitioner notes Dr. Castle did not examine or take a history from Petitioner.  

 
Dr. Istanbouly examined Petitioner on March 17, 2016. As part of the examination process, 

Dr. Istanbouly queried Petitioner about his respiratory complaints, and Petitioner reported he “has 
been coughing on a daily basis for the last few years.” Pet.’s Ex. 1, Dep. Ex. 2. The doctor 
performed a physical examination and conducted pulmonary function tests, and the results were 
within the range of normal. Pet.’s Ex. 1, Dep. Ex. 2. During his deposition, Dr. Istanbouly defined 
chronic bronchitis as coughing on a daily basis for at least three months in a row for at least two 
consecutive years. Pet.’s Ex. 1, p. 9. Dr. Istanbouly confirmed Petitioner’s history of coughing on 
a daily basis for the prior few years meets the criteria for chronic bronchitis, explaining the 
persistence of the cough was determinative regardless of sputum production. Pet.’s Ex. 1, p. 9.  
The doctor further explained having pulmonary function testing in the range of normal does not 
rule out chronic bronchitis, particularly when considered in concert with Petitioner’s symptoms 
and physical exam. Pet.’s Ex. 1, p. 12. Noting the only risk factor Petitioner has for chronic 
bronchitis is long-term coal dust inhalation, Dr. Istanbouly concluded Petitioner’s development of 
chronic bronchitis is causally related to his coal mine exposure. Pet.’s Ex. 1, p. 11, 17.  

 
Dr. Castle in turn performed two record reviews and opined the data demonstrates 

Petitioner does not suffer from any pulmonary disease or impairment as a result of his occupational 
exposure. Resp.’s Ex. 2, Dep. Ex. C; Resp.’s Ex. 3. During his deposition, Dr. Castle 
acknowledged coal mine exposure can result in chronic bronchitis, sometimes called industrial 
bronchitis, and offered a similar definition as Dr. Istanbouly, explaining the American Thoracic 
Society defines it as a chronic cough productive of sputum on most days for three consecutive 
months for two successive years. Resp.’s Ex. 2, p. 85-86, 41-42. Directed to Petitioner’s statement 
to Dr. Istanbouly of cough without significant sputum, Dr. Castle testified that does not meet the 
criteria for chronic bronchitis. Resp’s Ex. 2, p. 42. Turning to his record review, Dr. Castle 
observed there is only one documented instance of Petitioner being diagnosed with chronic 
bronchitis, this on September 24, 2012, and this was in the context of a recent diagnosis of 
pneumonia. Resp.’s Ex. 2, p. 42. Dr. Castle explained Petitioner had numerous other factors 
commonly associated with a cough, including GERD, use of an ace inhibitor, and recurrent 
sinusitis and allergic rhinitis. Resp.’s Ex. 2, p. 44.  

 
The Commission finds the preponderance of the credible evidence establishes Petitioner 

suffers from chronic bronchitis as a consequence of his occupational exposure. The Commission 
observes the diagnosis of chronic bronchitis was made initially by Dr. Oestmann. Pet.’s Ex. 7. We 
are not persuaded by Dr. Castle’s opinion that Dr. Oestmann diagnosed chronic bronchitis in error. 
As Petitioner’s primary care physician for over a decade, Dr. Oestmann routinely treated Petitioner 
for cough; Dr. Oestmann’s records reflect Petitioner presented with an active cough and/or 
mentioned cough in his review of symptoms on approximately 30 occasions. Pet.’s Ex. 7. The 
Commission notes Dr. Oestmann is most familiar with Petitioner’s upper respiratory complaints, 
and we find the fact that Dr. Oestmann diagnosed chronic bronchitis to be significant. The 
Commission further finds Dr. Istanbouly’s conclusions to be credible and we afford them 
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significant weight. While Dr. Istanbouly was not given the opportunity to review the medical 
records, the Commission has analyzed Petitioner’s treatment history and we find the records 
support Dr. Istanbouly’s opinions. Moreover, regarding Dr. Castle’s speculative implication that 
Petitioner’s cough is possibly a consequence of his recurrent sinusitis and rhinitis, the Commission 
notes Dr. Istanbouly addressed that possibility and differentiated those as separate respiratory 
issues, acknowledged they are unrelated to and not indicative of chronic bronchitis, and 
nonetheless concluded Petitioner suffers from chronic bronchitis. Pet.’s Ex. 1, p. 10-11. The 
Commission further observes Dr. Istanbouly credibly opined Petitioner’s only risk factor for 
chronic bronchitis is his long-term occupational exposure.  

 
The Commission finds Petitioner suffers from chronic bronchitis. We further find 

Petitioner’s chronic bronchitis is causally related to his coal mine exposure.  
 

II. Coal Workers’ Pneumoconiosis  
 
Coal workers’ pneumoconiosis is a slowly progressing lung condition caused by long-term 

exposure to coal dust and must be proven by medical documentation and opinion testimony. See 
Zeigler Coal Co. v. Industrial Commission, 237 Ill. App. 3d 213, 218-219, 604 N.E.2d 481, 484-
485 (5th Dist. 1992). While the Decision includes discussion of negative X-rays being without 
probative value as well as studies showing the incidence of coal workers’ pneumoconiosis being 
found on autopsy despite negative X-rays, the Commission notes neither the presence of a negative 
X-ray nor statistical evidence of the incidence of pathologic coal workers’ pneumoconiosis are 
dispositive as to the compensability of Petitioner’s claim. The claimant in an occupational disease 
case has the burden of proving both that he suffers from an occupational disease and that a causal 
connection exists between the disease and his employment. Anderson v. Industrial Commission, 
321 Ill. App. 3d 463, 467, 748 N.E.2d 339, 342 (2001). The question of whether a claimant has 
coal workers’ pneumoconiosis is a question of fact to be established by competent medical 
evidence. Zeigler Coal Co., 237 Ill. App. 3d at 219, 604 N.E.2d at 485.  

 
The Commission notes there is no question that Petitioner’s pulmonary function tests were 

normal. The experts all agree, however, that fact does not rule out a diagnosis of coal workers’ 
pneumoconiosis. Pet.’s Ex. 1, p. 12; Resp.’s Ex. 1, p. 73; Resp.’s Ex. 2, p. 68, 83. Given the claimed 
coal workers’ pneumoconiosis is in the simple/early stage without measurable impact on 
Petitioner’s pulmonary function, the Commission finds resolution of whether Petitioner has coal 
workers’ pneumoconiosis rests on which radiographic interpretations are adopted. While Dr. 
Meyer provided B-readings of CT scans taken in 2008 and 2012 (Resp.’s Ex. 1, Dep. Ex. B), the 
Commission observes those CT scans predate Petitioner’s last date of exposure by several years, 
and we find them too old to be probative. The Commission focuses our analysis on the 
interpretations of the March 17, 2016 radiograph, which is the only X-ray in evidence. Petitioner 
relies on the conclusions of Dr. Smith and Dr. Istanbouly. Respondent in turn relies on the 
conclusions of Dr. Meyer and Dr. Castle. We address each expert’s qualifications and conclusions 
in turn. 

 
Dr. Smith is board certified in radiology and a NIOSH certified B-reader. When Dr. Smith 

interpreted Petitioner’s March 17, 2016 films, he concluded the films were of grade 1 quality and 
revealed simple coal workers’ pneumoconiosis with small opacities, primary p, secondary s, mid 
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to lower zones involved bilaterally, of a profusion 1/0. Pet.’s Ex. 2. Dr. Smith was not deposed so 
his conclusions are confined to his April 7, 2016 report.  

 
Dr. Istanbouly is board certified in internal medicine, pulmonary medicine, critical care 

medicine, and sleep medicine, and is Medical Director of Carbondale Memorial Hospital ICU and 
the Pulmonary Department at Herrin Hospital; the doctor is not a NIOSH certified B-reader. Pet.’s 
Ex. 1, p. 4-5. The March 17, 2016 X-rays were taken as part of Dr. Istanbouly’s pulmonary 
consultation. Dr. Istanbouly concluded the images revealed early stage coal workers’ 
pneumoconiosis. Pet.’s Ex. 2, Dep. Ex. 1. The doctor noted he was subsequently provided with 
Dr. Smith’s report and his reading was consistent with Dr. Smith’s. Pet.’s Ex. 1, Dep. Ex. 2. Dr. 
Istanbouly did not provide a profusion rating in his report, however during his deposition, he 
testified, “I roughly agree with 1/0.” Pet.’s Ex. 1, p. 48. 

 
Dr. Meyer is board certified in radiology, Vice Chair of Finance and Business Development 

and Professor of Diagnostic Radiology at University of Wisconsin Hospital, and a NIOSH certified 
B-reader. Resp.’s Ex. 1, p. 3, 7, 13. Dr. Meyer indicated the March 17, 2016 film was of grade 1 
quality and revealed no radiographic findings of coal workers’ pneumoconiosis. Resp.’s Ex. 1, 
Dep. Ex. B. During his deposition, Dr. Meyer agreed equally qualified B-readers can disagree on 
an interpretation and stated “[m]aking the distinction between zero/one, and one/zero opacities is 
one of the most difficult processes of the entire B-Reader - - B-Reader form.” Resp.’s Ex. 1, p. 61. 

 
Dr. Castle is board certified in internal medicine and pulmonary disease and was a NIOSH 

certified B-reader, though his certification has since expired. Resp.’s Ex. 2, p. 4, 13-14. Upon 
review of the March 17, 2016 X-ray, Dr. Castle opined it was grade 3/underexposure and poor 
contrast. Resp.’s Ex. 2, Dep. Ex. C. Dr. Castle then interpreted the film as showing no parenchymal 
abnormalities consistent with pneumoconiosis and no findings of coal workers’ pneumoconiosis. 
Resp.’s Ex. 2, Dep. Ex. C. The Commission notes Dr. Castle is the only physician to classify the 
March 17, 2016 film as less than diagnostic quality. We find this adversely affects Dr. Castle’s 
credibility. 

 
The Commission finds the preponderance of the credible evidence establishes Petitioner 

suffers from coal workers’ pneumoconiosis as a consequence of his occupational exposure. 
Petitioner has a 40-plus year coal mine exposure history and is a lifetime non-smoker. Four experts 
were retained to interpret his March 17, 2016 X-rays. We observe each of the experts has 
impressive qualifications. We further note the distinction between a 0/1 film and 1/0 film is subtle 
and difficult for the experts to make. Ultimately, the Commission finds the conclusions of Dr. 
Smith and Dr. Istanbouly are more persuasive than those of Dr. Meyer and Dr. Castle. We note 
Dr. Smith’s and Dr. Istanbouly’s conclusions are consistent with one another, and while Dr. 
Meyer’s contrary conclusion is credible, the Commission finds Dr. Castle’s interpretation of what 
he deemed unsatisfactory imaging is suspect and unpersuasive. Once coal workers’ 
pneumoconiosis is found, disablement follows as a matter of law. See Freeman United Coal 
Mining Co. v. Illinois Workers’ Compensation Commission, 2013 IL App (5th) 120564WC, ¶ 35, 
999 N.E.2d 382, 392. 

 
All else is affirmed. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 28, 2020, as amended above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $755.22 per week for a period of 40 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused 8% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $30,300.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/_Deborah J. Baker 
DJB/mck 

O: 4/20/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 

June 11, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify Permanent Partial 
Disability  

 None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CASSANDRA COOPER, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 014811 
 
 
LAND OF LINCOLN LEGAL ASSISTANCE FOUNDATION, INC., 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, the 
reasonableness and necessity of medical expenses, temporary total disability, the nature and extent 
of the disability, and occupational disease, and being advised of the facts and law, modifies the 
Decision of the Arbitrator on the nature and extent of Petitioner’s injuries and makes other 
corrections and clarifications as set forth below and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.  

 
At the outset, the Commission clarifies that although the Petition For Review indicates 

occupational disease issues are on review, the Commission makes findings in this case under the 
Illinois Workers’ Compensation Act and not the Illinois Workers’ Occupational Diseases Act. See 
Luttrell v. Industrial Comm’n, 154 Ill. App. 3d 943, 956, 507 N.E.2d 533, 542 (2d Dist. 1987) 
(finding that carpal tunnel syndrome is not a disease within the meaning of the Workers’ 
Occupational Diseases Act.) 
 

In the Decision of the Arbitrator (“Decision”), the “accident” date was found to be 
“12/2/2019,” which appears to be a typographical error. At the hearing, Petitioner alleged a 
manifestation date of December 2, 2016. The Commission finds that December 8, 2016 is a more 
reasonable manifestation date as it is the date when Dr. Abel documented that Petitioner had 
positive bilateral Phalen’s tests, diagnosed Petitioner with carpal tunnel syndrome, and placed her 
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off work.  Specifically, Dr. Abel noted: “mild CTS bilat due to overuse….” (Pet.’s Ex. 2 at 12-14.) 
While Petitioner alleged a manifestation date of December 2, 2016, Petitioner did not testify as to 
the significance of this date and there are no records indicating that there was medical treatment 
on this date. Based on the evidence provided in the record, it is the Commission’s view that 
December 8, 2016 is the proper manifestation date as this was the date when Petitioner received 
medical confirmation of the link between her job duties and her carpal tunnel syndrome diagnosis, 
and she became unable to work due to her symptoms and treatment. See Durand v. Industrial 
Comm’n (RLI Insurance Co.), 224 Ill. 2d 53, 68-69, 862 N.E.2d 918, 927 (2006). 

Further, the Commission finds that the number of weeks used to calculate the benefit rate 
for the specific loss of use of the right and left hands was incorrect. Section 8(e)(9) of the Act 
states that the following number of weeks should be used to compensate for a specific loss of the 
hand: “190 weeks if the accidental injury occurs on or after June 28, 2011 (the effective date of 
Public Act 97-18) and if the accidental injury involves carpal tunnel syndrome due to repetitive or 
cumulative trauma …” In this case, the accidental injury occurred after June 28, 2011 and the 
claimed injuries that the Commission agrees were caused by repetitive trauma at work involve 
carpal tunnel syndrome. Accordingly, Petitioner’s permanency award for the right and left hands 
should be calculated using 190 weeks as required by the Act.  

With respect to the permanency awards for the left hand and left arm, it is the 
Commission’s view that the analysis of Section 8.1b(b), subsection (v) of the Act did not include 
and appreciate the differences between Petitioner’s right upper extremity (Petitioner’s dominant 
arm and hand), in contrast to Petitioner’s left upper extremity (Petitioner’s non-dominant arm and 
hand). The Arbitrator awarded 10% loss of use of each hand and 10% loss of use of each arm. 
However, the Commission finds that Petitioner testified she is right-hand dominant. (Tr. at 40.)  
Additionally, the medical records from The Orthopedic Center of St. Louis show that after the 
bilateral carpal tunnel releases and bilateral ulnar nerve decompression surgeries, Petitioner had 
some complaints of continued pain primarily with respect to the right side. (Pet.’s Ex. 1.) Placing 
more weight on these facts and finding that they weigh in favor of a decreased permanency award 
for the left hand and left arm, the Commission modifies the permanent partial disability awards to 
7.5% loss of use of the left hand and 7.5% loss of use of the left arm.  The Commission agrees 
with the Arbitrator’s award of 10% loss of use of the right hand and 10% loss of use of the right 
arm. 

Finally, the Commission corrects the amount paid by group health insurance on page seven 
(7) of the Arbitrator’s decision from $1,578.00 to $1,578.89.

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 3, 2020, as corrected and modified above, is hereby affirmed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the 
reasonable, necessary, and causally related medical expenses for treatment, pursuant to the fee 
schedule, of $857.07 to Dr. Kosit Prieb, $3.26 to Dr. Richard Hehmann, $30,689.93 to Orthopedic 
Ambulatory Surgery Center of Chesterfield, $25,638.90 to Dr. Nathan Mall and reimburse $40.00 
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to Petitioner for bills paid to Belleville Family Medical Association as provided in §8(a) and 
subject to §8.2 of the Act.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $489.31 per week for a period of 8 and 5/7 weeks, representing June 1, 2017 through 
July 31, 2017, that being the period of temporary total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury 
including a credit of $1,578.89 for medical benefits that have been paid by group health insurance, 
and Respondent shall hold Petitioner harmless for any claims by any providers of the services for 
which Respondent is receiving this credit, as provided in Section 8(j) of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $440.38 per week for a period of 77.53 weeks as provided in Section 8(e) of the Act, 
because the injuries sustained caused 10% loss of use of the right hand (19 weeks), 10% loss of 
use of the right arm (25.3 weeks), and 7.5% loss of use of the left hand (14.25 weeks), and 7.5% 
loss of use of the left arm (18.98 weeks). 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/_Deborah J. Baker 
Deborah J. Baker 

DJB/cak 

O:4/20/21     /s/_Stephen J. Mathis 
Stephen J. Mathis 

43 

/s/_Deborah L. Simpson 
Deborah L. Simpson 

JUNE 11, 2021

21IWCC0288



ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

COOPER.CASSANDRA 

Employee/Petitioner 

LAND OF LINCOLN LEGAL ASSISTANCE 

Employer/Respondent 

Case# 17WC014811 

On 3/3/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1.01 % shall accrue from the date listed above to the day 
before the date of payment; however, ifan employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

3181 BUTLER & KEMPER 

ROBERT W BUTLER 

2421 CORPORATE CENTRE DR #101 

GRANITE CITY. IL 62040 

2871 LAW OFFICES OF LUCY T UNGER 

MARY FLANAGAN-DEAN 

1010 MARKET ST SUITE 1510 

ST LOUIS. MO 63101 
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STATE OF ILLINOIS 

COUNTY OF Madison 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

cgJ None of the abo_ve

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Cassandra Cooper 
Employee/Petitioner 

v. 

Land of Lincoln Legal Assistance 
Employer/Respondent 

Case# 17WC014811 

Consolidated cases: __ _ 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of 
Collinsville, on December 16, 2019. After reviewing all of the evidence presented, the Arbitrator hereby 
makes findings on the disputed issues checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
Diseases Act? 

B. D Was there an employee-employerrelationship?
C. l:8J Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. l:8J Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital. status at the time of the accident?
J. l:8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. 1:8] What temporary benefits are in dispute?

0 TPD O Maintenance � TTD 
L. 1:8] What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. □ other --

JCArbDec 2110 JO() W: Randolph Street #8-200 Chicago, IL 60601 3/2/814-6611 To/I-free 866/352-3033 Website: www.iwcc.il.gov 
Downstate offices: ColUnsvilfe 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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FINDINGS 

On 12/2/2019, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $38,166.44; the average weekly wage was $733.97. 

On the date of accident, Petitioner was 46 years of age, single with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of$0. 

Respondent is entitled to a credit of$1,578.89 under Section 80) of the Act. 

ORDER 

Respondent Shall be given a credit of $1,578.00 for medical benefits that have been paid by group health 
insurance, and Respondent shall hold petitioner harmless from any claims by any providers of the services for 
which Respondent is receiving this credit, as provided in Section 80) of the Act 

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of 
$857.07 to Dr. Kosit Prieb, $3.26 to Dr. Richard Rehmann, $30,689.93 to Orthopedic Ambulatory Surge1y 
Center of Chesterfield, $25,638.90 to Dr. Nathan Mall and reimburse $40.00 to Petitioner for bills paid to 
Belleville Family Medical Association as provided in Section 8(a) of the Act. 

Respondent shall pay Petitioner temporary total disability benefits of $489.31/week for 8 & 5/7 weeks, 
commencing 6/1/2017 through 7/31/2017, as provided in Section 8(b) of the Act. 

Respondent shall pay Petitioner pe1manent partial disability benefits of $440.38/week for 91.6 weeks, because 
the injuries sustained caused the 10% loss of the right hand, 10% loss of the left hand, I 0% loss of the right rum 
and 10% loss of the left arm, as provided in Section 8(e) of the Act. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

ICArbDec p. 2 

� � �[J/Ao 
• 

Signature of Arbitrator Date 

Cassandra Cooper v. Land of Lincoln 
MAR 3 - 2020 
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DIA: 12/2/2016 

FINDINGS OF FACT 

Cassandra Cooper, hereinafter "Petitioner", was 46 years old at the time of the injury. [T. 8]. She worked as.an 
Administrative Secretary for Land of Lincoln Legal Assistance, hereinafter "Respondent" for 8 years leading up 
to the date of injury of 12/2/2016. [T. 9]. Petitioner had symptoms in her hands off and on prior to the date of 
accident. [P. Ex. 5, p. 2]. She had a prior left nigger thumb in which workers' compensation covered the 
medical treatment, but she did not receive a "settlement". [T. 65-66, 70]. She did not recall any other prior
claims or injuries to her hands under worker's compensation in Missouri or Illinois but thought she may have 
had something for tendinitis in the nineties. [T. 67-68]. No evidence was offered of either prior medical 
treatment, prior settlements or prior awards regarding Petitioner's hands or anns. [T. 68-69].

As a legal secretary, Petitioner testified she typed letters from templates, approximately 30 a day, answered 
phones, filed, carried files, pulled fact sheets for each file, folded letters, stuffed envelopes, stamped signatures 
along with other infrequently perfonned miscellaneous duties. [T.11-15]. As part of her typing duties she typed 
into the letters the descriptions of all the fact sheets she was including. [T. 51-52, 58]. She testified she would 
pull "at least three to four sheets for each letter." [T. 51-52, 58]. Petitioner estimated that typing/keyboarding
was the majority of her work and she spent more than 50% of her time, or approximately 4-6 hours daily
perfonning this activity. [T.14] Respondent offered Petitioner's Managing Attorney, at the time of the injury, 
Beverly Allen's desc1iption of Petitioner's job. The job description was written on September 27, 2018. [R. Ex. 
1, Depo Ex. 5]. Ms. Allen described Petitioner's duties as answering the phones 15-30 minutes per hour, 7 
hours per day, type letters approximately 2.5 hours per day, stamping incoming correspondence 15 minutes per 
day, ordering and stocking supplies one hour once every 3-6 months, loading the printer and copier, addressing 
minor issues for the staff and adding postage to the postage meter 20 minutes every 3-4 weeks. [id.]. 

Prior to the onset of her symptoms, Petitioner testified that her departtnent was understaffed for support staff but 
fully staffed for attorneys and that several months earlier the intake call center increased its hours increasing her 
duties. [T. 15-18, P. 11]. On August JS, 2016 the intake call hours were increased 2 ½ hours per day Monday 
through Thursday. [P. 10]. Petitioner testified this increased the number of calls she took and the number of 
letters she sent out. [T. 18). Additionally, for at least 6 months she was the only full-time staff member 
responsible for the fully staffed legal department. [ T. 17). There were some temporary employees, but it wasn't 
until shortly before December 2016 that another full-time intake specialist was hired. [T. 16]. 

Petitioner offered into evidence an email in which she notified her employer of her injury. Her December 5,
2019 email to her supervisor Beverly Allen states as follows: 

"It appears that the carpal tunnel has returned in both hands, arms and elbows. The pain started earlier 
last week. I ha:ve been in excruciating pain. I've been nursing it with pain medication, ibuprofen, and 
numbing cream to no avail. My workload has been overwhelming, especially since LARC has not been 
properly staffed with intake specialist, and folly staffed with attorneys (which produce more work for me). 
Oveta, the one intake specialists that we do have, has been unable to fully assist me because she has to 
attend to her duties (which usually last to the end of her shift). I have not made a doctor's appointment 
yet, I wanted to notify you first. What do you suggest?" [P. Ex. 11]. 

Beverly Allen told her to make the doctor's appointment and to report it to Human Resources if the doctor felt it 
was work related. She expressed her recognition of Petitioner's increase workload stating "[t]his is one of the
things that I was afraid of when we went to extended hours. All of my concerns about extending our hours are 
coming to fruition." [P. Ex. ll]. 
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Petitioner scheduled an appointment with Dr. Wallace Abel 12/8/2016. He reports that "Patient has histmy of 
CTS in past treated conservatively. Her CTS flared up both wrist because she had to do more office work 
because of people on vacation. She has been unable to work this week due to wrist pain. Pain better since off 
work and using ibuprofen. " He diagnosed mild caipal tunnel syndrome, took her off work from l 2/6/16-
12/9/16, prescribed prednisone and wrist splints. [P. Ex. 2, pp. 12-14]. 

A First Report of Injury was filed on l 2/15/2016 reporting Caipal Tunnel - pain in wrists and lower arms from 
typing and using the computer. [P. Ex. 9]. 

Petitioner returned to Dr. Abel 12/21/2016 complaining of worsening hand pain. He referred for to Dr. Kosit 
Prieb for ultrasound and emg/nerve conduction studies of the right hand. The 12/22/2016 ultrasound findings 
showed bilateral median nerve compression at the carpal tunnel area. The 1/6/2017 right-handed emg/nerve 
conduction study findings showed moderate right carpal tunnel syndrome and mild, sensory only, right ulnar 
neuropathy at the wrist. [P. Ex. 2, pp. 17-19 & P. Ex. 3 p. 4). 

She was sent to Dr. Richard J. Hehmann 1/12/2017. He noted a history of "bilateral hand numbness and pain, 
present on and off.for several years, recently been severe since 11ianksgiving, nocturnal symptoms noted, had 
positive emg/ncv on right hand. " He diagnosed caipal tmmel syndrome and ordered nerve conduction studies on 
the left hand. [P. Ex. 5, pp 2-3]. The 2/1/2017 nerve conduction test was consistent with mild left caipal tunnel 
syndrome. [P. Ex. 4]. 

The employer sent Petitioner for an IME with Dr. James Stiehl on 3/13/2017. He diagnosed right carpal tunnel 
syndrome but did not believe it was related to her work activities. [R. Ex. 1, Depo Ex. 2.]. Based upon this, the 
employer denied further medical care for carpal tunnel syndrome. 

Dr. Abel examined Petitioner again 4/13/2019 and referred her for orthopedic care. [P. Ex. 2, pp. 46-48]. 

She was examined by Dr. Nathan Mall, orthopedic surgeon on 4/21/2017. She described "numbness and 
tingling in both of her hands, which began around November 2016. She started feeling this numbness while 
worldng. She works at Land of Lincoln Legal Assistance Foundation as an Administrative Secretary. She must 
type, answer phones, file and shred documents. She describes her job as typing about six hours per day and 
carrying files approximately one hour per day. She denies any secondary jobs. She has had a prior left trigger 
thumb that was deemed work related. She has had a Medrol Dosepak prescribed and some wrist braces since 
December." [P. Ex. 1, Depo Ex. 2]. 

He further noted that "She has not had an ergonomic assessment. She does have an adjustable-height chair. She 
has a standard keyboard and a standard wireless mouse but no ergonomic mouse or keyboard." [id]. 

On examination he noted a positive flexion compression test and positive Tinel's at bilateral elbows. She had 
pain to palpation over the ulnar nerve within the condylar groove. There was some mild Tinel's in the left wrist. 
The right wrist had a negative Tinel's on that day. Flex.ion compression test was positive on the left wrist and 
negative on the right. [id]. 

Dr. Mall diagnosed bilateral wrist carpal tmmel and cubital tunnel. Since she had not had any treatment for the 
cubital tunnel, he ordered a right ulnar nerve brace. He recommended bilateral carpal tunnel surgery but wanted 
to see if the ulnar nerve braces would help her elbows before proceeding, so if necessary, both procedures could 
beperfonned at the same time. [P. Ex. 1, p. 11]. 
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Dr. Mall on 5/17/2017 determined that the splints mildly improved the right elbow, but substantial problems 
continued with the left elbow. He recommended surgery for both carpal aod cubital tunnels aod an injection into 
the right thumb for the triggering problems. [id). 
Dr. Mall performed a left carpal tunnel release and ulnar nerve transposition with cubital tunnel compression on 
6/1/2017. [P. Ex. 1, p. 11]. 

Dr. Mall performed a right carpal tunnel release and right ulnar nerve transposition and a right CMC injection 
on 6/29/2017. [P. Ex. 1, p. 12]. 

Dr. Mall either took petitioner off work or placed her on light duty restrictions from 6/1/2017 until 8/2/2017. 
[P. Ex. 1, Depo Ex. 2]. Petitioner testified that she was off work from 6/1/2017 until she returned to full duty on 
8/1/2017. [T. 32). 

Petitioner reported doing well on her return visit of 8/2/2017. She had some complaints of soreness when she 
returned to her ful1°duty job with folding some letters and repetitive movements. Dr. Mall recommended 
additional physical therapy for range of motion, strengthening, and stretching of her bilateral upper extremities. 
He ordered ao anti-inflammatory to make things easier for her return to full work duties. He released her to full 
duty stating " ... I would like her to attempt to return back to her normal job duties. However, if she really 
cannot do this, then she will call me, and we will readdress this if needed." [P. Ex. 1, Depo Ex. 2]. 

Petitioner last saw Dr. Mall for carpal tunnel and cubital on 10/25/2017. She was having scar related pain in her 
right elbow. She reported she was getting stronger but continued to have some mild discomfort and aching in 
the bilateral elbows and hands. Dr. Mall did not believe any additional medical treatment was required for her 
left carpal and cubital tunnel syndrome. She had some mild scar related pain to her right elbow, Dr. Mall felt 
would be reasonable for her to see her plastic surgeon to deal with the keloid. However, he did not feel there 
was a severe keloid and thought it would continue to improve with continued scar massage. She was released 
from care. [Id.]. Petitioner did not seek additional care for the scar. 

Petitioner has returned to Dr. Mall after 10/25/2017, but for conditions unrelated to her bilateral carpal and 
cubital tunnel syndrome. [P. Ex. 1, pp 15-16]. 

Regarding causation, in his initial report of 4/21/2017 Dr. Mall opined as follows: 

"Ms. Cooper is female. She has a BMI of 32, which does increase her risk for development of cwpal 
tunnel syndrome. She does not have diabetes or high blood pressure or any other medical conditions that 
would increase her risk for development of carpal tunnel syndrome. While typing in and of itself is thought 
to be less of a risk factor for ca,pal tunnel than it used to be, typing in a poor ergonomic fashion with the 
wrist in extended or a flexed position can substantially increase the forces through the ca,pal tunnel and 
lead to median nerve dysfunction at the carpal tunnel. Similarly, keeping the elbow flexed for long periods 
of time, such as when typing, can cause the development of cub ital tunnel syndrome. However, typically if 
a proper ergonomic assessment is performed, this can alleviate these risk factors for most employees. Ms. 
Cooper does not describe this ever happening, and therefore I do believe that her job duties could, in fact, 
be a factor in the development of her carpal tunnel syndrome and cubital tunnel syndrome." [P. Ex. 1, 
DepoEx. 2]. 

In his deposition testimony, Dr. Mall opined as follows: 
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"So I based my causation off of our medical research. So as I mentioned in here, she does have some 
other risk factors for ca,pal tunnel which is a BMJ of thirty-two, which is a substantial risk factor for 
carpal tunnel. She is also female, which is also another risk factor for caipal tunnel. 

What we have found in our research is that the simple act of typing alone is not necessarily .a risk factor 
for carpal tunnel. It's when you type in a poor ergonomic position. So if your wrist is extended or flexed 
when you 're typing that will increase the forces that go through the carpal tunnel and can lead to median 
nerve dysfunction. 

So based on what she described to me, the fact that she hadn't had an ergonomic assessment, she didn't 
have an ergonomic keyboard, didn't have and ergonomic mouse, she does have and adjustable height 
chair which is helpful, part of it. But without those other things and sort of watching her describe how she 
types, I felt those - - that her job duties were at least a factor in the development of her carpal tunnel and 
cubit al tunnel syndrome. " [P. Ex. 1, pp. 9-1 OJ. 

Regarding cubital tunnel he opines as follows: 

" ... [M] ost people believe that cubital tunnel syndrome falls very much in line with carpal tunnel syndrome in 
terms of the various risk factors for that. The biggest thing with cubital tunnel syndrome is the time period of 
the elbow flexion. So again, if she doesn't have the appropriate positioning of her body, that can lead to 
additional elbow jlexion when she's typing and can lead to at least a contribution of her job duties to 
development of those conditions. As I mentioned earlier, she has several other very significant risk factors for 
those conditions, but in terms of whether or not her job duties have contributed somewhat to the development of 
those conditions, I believe they have." [P. 1, pl9]. 

At hearing Petitioner testified that she did undergone an ergonomic evaluation in April 2019 ordered by the 
employer. [T.34]. She testified the specialist made modifications to her workstation by raising up her keyboard, 
putting books under her screen so she would sit up straighter, and put the flaps down on the back of her 
keyboard to make it flatter. [T. 34-37]. She testified that these modifications "affected [her] posture 
dramatically .... [i]t eased the pain and the pressure and the tension." [T. 37]. She reported as well the she had 
purchased a wireless mouse after the injury aud an ergonomic keyboard after the ergonomic evaluation. [T. 37-
38]. 

Respondent offered into evidence the deposition testimony of Dr. James Stiehl, orthopedic surgeon. The 
deposition contained as exhibits his 3/1/17 report [Depo. Ex. 2], his 6/26/2019 report [Depo Ex. 3], a video of 
approximately 7 minutes of petitioner's job duties [Depo Ex. 4] and Beverly Allen's written job description of 
petitioner's job duties [Depo Ex. 5]. 

In his 3/1/2017 report, Dr. Stiehl reports that Petitioner reports complaints of multiple symptoms involving her 
hands, forearms and elbows which she attributes to her work. He notes an 8-year history of secretarial work 
including computer and keyboard typing, etc. She reports continued symptoms in both hands. She has pain at 
night and had been wearing bilateral wrist splints. She was also complaining of pain over the inner aspect of 
both of her elbows. She denied any p1ior history of arthritis, thyroid disease or diabetes. [R. Ex. 1., Depo Ex. 2]. 

On physical examination he records that she is 5 feet 6 inches, weight 200 pounds, BMI 32. He notes 
evaluation of both extremities. He finds no symptoms to palpitation over the cubital tunnel of the elbows and 
finds full range of motion of both elbows. He finds bilateral discomfort over the carpal tunnel of both hands, 
mildly positive symptoms noted with Phalen's test. Two-point discrimination is normal at 5 mm in all fingers. 
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The Semmes-Weinstein test is normal at 2.83 level in all fingers. She has good grip strength. Full range of 
motion of the thumb, fingers, and hand is noted on examination. [Id]. 

In his discussion he points out that the righthand nerve conduction test was consistent with right carpal tunnel 
syndrome. However, his diagnosis is that petitioner "complains of a variety of symptoms in multiple areas of 
her elbow, forearm, and hands. These subjective complaints, in my view, are exaggerated but would be typical 
of a possible overuse syndrome. I am unable to correlate the symptoms of the carpal tunnel with the variety of 
symptoms that she offers at this time. " [Id]. 
In answering the question of whether her symptoms are work related he states "No, Ms. Cooper is clearly 
exaggerating symptoms in her forearm and hands at this time. She does not offer obvious and direct complaints 
of symptoms consistent with the ca,pal tunnel syndrome. More likery, she offers rather global symptoms, in my 
view, that are hard to quantitate for a specific diagnosis. " [id]. 

Dr. Stiehl opined that he did not believe that any further treatment was indicated. He states: "[b J ased on the 
symptom magnification that I have identified in this case. It is hard for me to state exactly what could be the 
problem. Ms. cooper has evidence of a right carpal tunnel syndrome. However, I do not find evidence that she 
does a high-repetitive factory type of job that would result in a carpal tunnel syndrome. I reference the A.MA 
Guides to the Evaluation of Disease and Injury Causation, page 282, which clearly excludes keyboard activities 
and other intentional activities of secretarial work as being a potential causative factor. Therefore, I do not 
believe any further treatment is indicated at this time." [id]. 

Dr. Stiehl then states: "Ms. Cooper clearly has evidence of right-sided carpal tunnel syndrome. " He opined 
that "Surge1y could be done on the right wrist for a carpal tunnel syndrome, however, I do not believe that 
condition is work related at this time. " [id]. 

Dr. Stiehl was provided additional information and wrote second report on 6/26/2019 but did not re-examine 
Petitioner. [R. 1, Depa. Ex. 3]. He was provided the medical records of Dr. Nathan Mall and Dr. Mall's 
deposition transcript. He was provided the job requirements [R. Ex. 1 p.22 & depo ex. 5], the approximate 7-
minute video [R. Ex. 1, depo Ex. 4]. He referenced his earlier report stating he diagnosed her with right carpal 
tunnel but did not find any other obvious conditions. He described the job requirements document as follows: 
"[t]hat job has a variety of skills including doing paperwork, paper filing and I would assume there is some 
keyboard work indicated." [id.]. 

He concludes: "I rely on the A.MA Guides to the Evaluation of Disease and Injury Causation, Second Edition 
2014, that is an authority that reviews these issues. From that, I find no evidence that carpal tunnel syndrome, 
cubital tunnel syndrome, carpometacarpal joint disease of the thumb could be caused by an occupational 
exposure. " He gives no specific diagnosis of the conditions but concludes that his opinion from the March 1, 
2017 exam remains the same. [R. 1, Depo Ex. 2]. 

Dr. Stiehl in his deposition was asked about his opinion on causation after the March examination and stated: 

"My opinion is that using my training that I have received over the last six years by a national 
organization which is now named the International Academy of Independent Medical Examiners, I used 
the A.MA Guides to the Evaluation of Disease and Injury Causation, Second Edition, published in· 2014, as 
my authoritative reference. And I went to - I had many hours of training that they offer for a fellowship, 
like 17 5 hours, so I have done all that. And I was trained by one of the hand surgeons who gives that 
course that for the A.MA Guides to have a carpal tunnel syndrome you have to meet the electrical 
standard, which you do in this case. Then you have to go and prove by Hill's criteria that that electrical 
change is caused by her activities. And according to this second book that I've just quoted, they state 
fairly categorically that computer keyboard work does not qualify as a cause compared to other causes 
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which would include, obviously, age, obesity, possible rheumatic conditions or thyroid disease. But I think 
for her it would be age and obesity because she - her BM! is 32. So that's my opinion that is probably is 
twt related. " [R. 1. Pp 12-13]. 

Later in his deposition responding to whether his opinions changed after the additional information was 
provided to him, he states: 

"My opinions are based 011 authoritative information that I have in this case. They are based on the fact 
that this patient has substantial nonoccupational risk factors including age, BM!, and gender which are 
positive/or those conditions. And,finally, my understanding is that the legal standard is disability beyond, 
you know, more likely than not. I think that's the standard for this. So just - clearly, so that's my context. I 
can't rule out the fact that this may be a cause. Jf it's one percent, it's certainly one percent or three 
percent or ten percent, but it's not the majority of the cause." [R. 1, p. 17]. 

The subsequent exchange is as follows: 

Q. (by Respondent's Attorney) "So, in Illinois, the question is whether it is a cause or an aggravating
factor of her cmpal tunnel and cubital tunnel syndrome. So did you reach an opinion, to a reasonable
degree of medical certainty as to whether her work activities caused-were a cause of her carpal tunnel
and cubital tunnel syndrome.?

A. Based on these authoritative texts, no, I do not believe they are a cause." [R. 1, p. 17].

On cross-examination Dr. Stiehl testified that he diagnosed right carpal tunnel syndrome in the March 2017 
examination but that he didn't have the left carpal tunnel EMG, so he didn't offer an opinion. [R. 1, p 29-30]. 

Dr. Stiehl agreed that Dr. Mall's medical treatment, involving the bilateral carpal and cubital tunnel surgeries 
were "effective and probably reasonable". [R. !, p. 39). Further, he testified that the fact that Dr. Mall treated 
her for carpal and cubital tunnel syndrome and had positive results indicates that those diagnoses were probably 
accurate. [R. 1, p. 39-40). Further he believed the time she w_as taken off work by Dr. Mall was reasonable. [Id]. 

He testified that he did not believe that the typing could cause or aggravate her carpal tunnel or cubital tunnel, 
but when asked if he was changing his opinion regarding his earlier testimony he stated "Well, I am not God 
here. I can't - I just-there can be something that might change my mind, but I don't see it in this case. " [R. 1, 
p. 36].

Dr. Stiehl testified that he did not have a chance to review the video or the job description with Petitioner. He 
did not know if the video was of her workstation or ifit was her in the video. [R. 1, pp. 44-45). Additionally, he 
did not know about whether an ergonomics evaluation had been performed on Petitioner's workstation or 
whether Petitioner had an ergonomic mouse or keyboard. [R. 1, pp. 45-46]. He spent no time with her having 
her describe to him how she performed the job in terms of keyboarding or any of the activities that she 
performed. [R. I, p. 40]. 

Petitioner testified that the surgeries did help ease her symptoms but that she continues to have difficulty with 
both her hands and elbows as a result of the carpal and cubital tunnel. [T. 39 & 44). She reports pain when 
driving for longer than an hour, with twisting activities and lifting. [T.39 & 42]. Household activities such as 
laundry, cleaning the tub at home, washing dishes increase her pain. [T. 39). After typing for a few hours she 
will get numbness sensations in her elbows. [T. 39-40]. 
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Petitioner further testified that her hands are weak. She has difficulty with opening jars. [ T. 40]. Additionally, 
twisting her hair takes a long time and holding her hands above her head caused her to have pain, so she fixes 
her hair in intervals. (T. 40]. She avoids activities that involve vibrations such as vacuum cleaners or lawn 
mowers. [T. 43]. She continues to have nocturnal pain. [T. 43] 

Petitioner does not take prescription pain medicine, but states that she frequently treats her symptoms with over
the-counter medication, numbing creams and bio-freeze. [T. 44-45]. 

Petitioner submitted medical bills with outstanding balances as follows: 

Dr. Kosit Prieb 
Dr. Richard Hehmann 
Orthopedic Ambulatory Surgery Center of Chesterfield 
Dr. Nathan Mall 

$ 857.07 
$ 3.26 
$30,689.93 
$25,638.90 

Petitioner paid $40.00 out of her own pocket for Belleville Family Medical Association. Further the records 
show that $1,578.00 of medical benefits have been paid by group health insurance. [P. Ex. 8]. 

The Arbitrator Concludes: 

Issue C: 

Issue F: 

Did an accident occur that arose out of and in the course of Petitioner's employment by 
Respondent? 

Is Petitioner's current condition of ill-being causally related to the injury? 

Under Illinois law, an injury need not be the sole factor, or even the primary factor of an injury, as long as it is a 
causative factor. Sibl'o I11c. v. I11dustrial Comm., 207 Ill. 2d 193, 2015, 797 N.E.2d 665 (2003). [Emphasis 
mine]. Even when other non-occupational factors contribute to the condition of ill-being. "[A] Petitioner need 
only show that some act or phase of the employment was a causative factor of the resulting injury." Fierke v. 
I11dustrial Comm., 309 III.App.3d 1037, 723 N.E.2d 846 (3rd Dist., 2000). [Emphasis mine.]. Allowing a 
petitioner to recover under such circumstances is a corollary of the principal that employment need not be the 
sole or primary cause of a petitioner's condition. La11d & Lakes Co. v. I11dustrial Comm., 834 N.E.2d 583 (2nd 

Dist. 2005). 

Furthennore, in support of a finding of causal connection, the Arbitrator notes that the job duties performed by 
Petitioner, including computer keyboarding and data entry have been held to be compensable by the 
Commission in the very recent past. See Lewis Dehout v. State of Illi11ois/Pillk11eyville Correctio11al Ce11ter, 14 
IWCC 0167 (2014); Toma Osman v. State of IVTamms Corl'etio11al Ce11ter, 11 IWCC 0601 (2011); Cy11thia 
Jenkins v. State of IL/Southem llli11ois U11iversity, Carbo11dale, 14 IWCC 0335 (2014); Na11cy Rambo v. 
State ofIL/Dep11rtme11t ofTm11�porl11tio11, 12 IWCC 1020 (2012). 

In this case, both doctors arrive at the same diagnosis which is bilateral carpal tunnel and cubital tunnel 
syndrome. Dr. Mall performed left carpal tunnel release and ulnar nerve transposition with cubital tunnel 
compression on 6/1/2017, and a right 6/29/2017, Dr. Mall performed a right carpal tunnel release and right ulnar 
nerve transposition and a right CMC injection on 6/29/2017. Petitioner acknowledge that the procedures 
improved her symptoms in both anns and that she returned to work. Dr. Stiehl agreed that Dr. Mall's successful 
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treatment of the condition is an indication that his diagnosis is accurate and that his treatment was reasonable 
and necessary. 

However, the doctors disagree as to whether her job activities could or might cause or aggravate these 
conditions. I find Dr. Mall's testimony for be more credible for reasons that follow. 

Dr. Stiehl in his testimony makes it clear that he is relying on literature which concludes that typing is not a 
factor in causing carpal tunnel syndrome. Dr. Stiehl states that her other risk factors of BM!, gender and age are 
greater risk factors. However, in his deposition in discussing literature he relies on he states in relevant part " ... 
according to this second book that I've just quoted, they state fairly categorically that computer keyboard work 
does not qualify as a cause compared to other causes . . .  ". [R. 1, p.13] [Emphasis mine.]. Further, he admits 
that there is literature which exist in the field that concludes contrary to that which he relies upon. [R. 1, p. 37]. 
Furthermore, he admits Petitioner's work could be a factor in the cause of carpal tunnel. He testified " ... I 
ca,1 't 1·ule out the fact that this may he a cause. If it's one percent, it's certainly one percent or three percent or 
ten percent, but it's not the majority of the cause. " [R. 1, p. 17] [Emphasis mine]. He only changes his opinion 
after Respondent's attorney informs him of the correct standard in Illinois by opiniog that 
" . . .  no, I do not believe they are a cause. " [R. 1, p. 17). 

Moreover, Dr. Stiehl is not consistent with his diagnosis. In his 3/1/2017 report, he says Petitioner is 
exaggerating her symptoms and that they are more likely global symptoms that are hard to quantitate for a 
specific diagnosis. [R. 1., Depo Ex. 2.]. But a few paragraphs later he states that petitioner "clearly has evidence 
of right-sided carpal tunnel syndrome ... and surgery could be done on the right wrist for carpal tunnel 
syndrome.' [id.). Ultimately in his deposition, he agrees with Dr. Mall's diagnosis and treatment of bilateral 
carpal tunnel and cubital tunnel syndrome. 

On the other hand, Dr. Mall is very consistent in his opinions. He opines that: 

"So I based my causation off of our medical research. So as I mentioned in here, she does have some 
other risk factors for carpal tunnel which is a BMI of thirty-two, which is a substantial risk factor for 
carpal tunnel, She is also female, which is also another risk factor for carpal tunnel. 

What we have found in our research is that the simple act of typing alone is not necessarily a risk factor 
for carpal tunnel. It's when you type in a poor ergonomic position. So if your wrist is extended or flexed 
when you 're typing that will increase the forces that go through the carpal tunnel and can lead to median 
nerve dysfunction. 

So based on what she described to me, the fact that she hadn't had an ergonomic assessment, she didn't 
have an ergonomic keyboard, didn't have and ergonomic mouse, she does have and adjustable height 
chair which is helpful, part of it. But without those other things and sort of watching describe how she 
types, I felt those - - that her job duties were at least a factor in the development of her carpal tunnel and 
cubital tunnel syndrome." [P. Ex. 1, pp. 9-10]. 

Regarding cubital tunnel he opines as follows: 

". . . [M] ost people believe that cubital tunnel syndrome falls very much in line with carpal tunnel 
syndrome in terms of the various risk factors for that. The biggest thing with cubital tunnel syndrome is 
the time period of the elbow flexion. So again, if she doesn't have the appropriate positioning of her body, 
that can lead to additional elbow flexion when she's typing and can lead to at least a contribution of her 
job duties to development of those conditions. As I mentioned earlier, she has several other very 
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significant risk factors for those conditions, but in terms of whether or not her job duties have contributed 
somewhat to the development of those conditions, I believe they have." [P. 1, p 19]. 

The record supports Dr. Mall's conclusions that Petitioner was using poor posture and non-ergonomic 
positioning. While Respondent showed a video of approximately 7-8 minutes, it did not show Petitioner, and 
only very briefly showed the person working at her station typing. Further, Petitioner's unrebutted testimony 
was that an ergonomic evaluation was performed on her workstation in approximately April, 2019. The 
ergonomics specialist made modifications to her workstation which included raising her keyboard, flattening her 
keyboard by dropping the stands in the back, raising up her monitor with books to make her sit more upright. 
Petitioner testified that she noticed an improvement after these modifications were made. It is also significant 
that the Respondent did not offer into evidence the results of this evaluation. Petitioner additionally testified 
that after her injuries she bought an ergonomic mouse and keyboard on her own which helped. 

Dr. Mall testified that he had spent time discussing with Petitioner how she performed her job duties and was 
aware that she was not using and ergonomic keyboard and mouse. He knew further that at that point that an 
ergonomic assessment had not been performed. His opinion that she was using poor posture is corroborated by 
the record. Conversely, while Dr. Stiehl watched the 7-8-minute video, he did not know if it was Petitioner in 
the video, did not verify the video or job description with her. Was unaware whether an ergonomic evaluation 
was performed, or whether Petitioner was using an ergonomic keyboard or mouse prior to the accident date. He 
also spent no time with Petitioner asking her how she performed her job duties. [R. 1, p. 40]. 

Other evidence also supports the conclusion that these symptoms are work related. It is clear from the evidence 
that just prior to the accident Petitioner's workload increased. Respondent increased the intake call time in 
August 2016 2 ½ hours per day. Petitioner testified that this additional call time increased her work. 

Additionally, Respondent's support staffing was short for about a year and a half. Only a few months prior a 
second full time intake specialist was hired. Prior to that, temporary help was used sporadically and there were 
times Petitioner was the only support staff. On 12/5/2016 she reported the problem to her supervisor Beverly 
Allen in an email stating: "[i] t appears the carpal tunnel has returned in both hands, arms and elbows. The 
pain started earlier last week I have been in excruciating pain. I've been nursing it with pain medication, 
ibuprofen, and numbing cream to no avail. My workload has been ove1whelming, especially since LARC has 
not been properly staffed with intake specialist, and fully staffed with attorneys (which produce more work for 
me). Oveta, the one intake specialist that we do have, has been unable to fully assist me because she has to 
attend t her duties (which usually last to the end of her shift). ... " [P. Ex. 11 ]. 

Beverly Allen responded by telling her to schedule a doctor's appointment and acknowledged her increase 
work-load stating: "[t] his is one of the things that I was afraid of when we went to extended hours. All of my 
concerns about extending our hours are coming to fruition. " [P. Ex. 11 J. 

Further, Petitioner testified that when she would have a few days off work that her symptoms would improve 
some, but that they would come back when she returned to work. 

Petitioner testified that her position as an Administrative Secretary Jed to the symptoms. She noticed that her 
symptoms improved if she was away from the job for a few days but worsened when she returned to work. [T. 
41-42]. Her job, among other duties, was typing approximately 30 letters a day from a template. This would
require her to alter the template and to put into the Jetter descriptions of each data sheet pulled and sent with the
letter. She estimated that this took approximately 4-6 hours of keyboarding per day.

Employer provided a job description prepared in 2018 that estimated the keyboarding at 2 ½ hours per day. 
However, even though Petitioner's current supervisor said the times seemed about correct, she admitted that she 
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did not know how that time was arrived at and that she had never performed that job and has never actually 
conducted a review of how long the job took. 

For the reasons stated herein, the Arbitrator finds the causation opinion of Dr. Mall to be credible and finds that 
the Petitioner met her burden of proof in establishing that she sustained accidental injuries that arose out of and 
in the course of her employment with Respondent which are causally related to her current condition of ill
being. 

Furthermore, in support of a finding of causal connection, the Arbitrator notes that the job duties performed by 
Petitioner, including computer keyboarding and data entry have been held to be compensable by the 
Commission in the very recent past. See Joyce Miller v. Illinois Dept. of Iluman Services, 18 IWCC 0167 
(2018). William Bates v. State of Illinois Youth Center Pere Me1·quette, 17 IWCC 0106 (2017), Yolanda 
Gutierrez-Roque v. Illinois Dept. of Health & Family Services, 18 IWCC 0027 (2018), Donette Martin v. 
State of Illinois-House of Representatives, 18 IWCC 0064 (2018), Rahshun Miller v. State of Illinois, Dept. 
of Transportation, 18 IWCC 0196 (2018), Kathy Westerman v. State of Illinois - Menard Correctional 
Ce11ter, 18 IWCC 0372, Janet Services v. State of Illinois CMS, 18 IWCC 0395 (2018), Vivian Wires v. 
Illinois Dept. of Human Services, 18 IWCC 0532 (2018), Kelly Couleas v. State of Illinois-Pickneyville 
Correctional Center, 18 IWCC 0732 (2018), Amy Price v. City of Peoria, 17 IWCC 0095 (2017), Angela 
You11g v. State of Illinois Dept. of Revenue, 16 IWCC 0160 (2016). 

Issue (J): Were the Medical Services that were provided to the Petitioner reasonable and necessary? Has 
the Respondent paid all the appropriate charges for all reasonable and necessary services? 

The Arbitrator finds that since the Petitioner met her burden that her current condition of ill-being is related to 
the accident, all reasonable and necessary bills are to be paid. The Parties do not dispute the reasonable or 
necessity of the treatment, only causation. The Petitioner's unpaid medical bills are as follows: 

Dr. Kosit Prieb 
Dr. Richard Rehmann 
Orthopedic Ambulatory Surgery Center of Chesterfield 
Dr. Nathan Mall 

$ 857.07 
$ 3.26 
$30,689.93 
$25,638.90 

Respondent is to pay these bills pursuant to the medical fee schedule. Further, Respondent shall reimburse 
$40.00 to Petitioner for bills paid to Belleville Family Medical Association. Further, a bill was included for MRI 
Partners of Chesterfield for $2,500.00 for an MRI of the lower extremity. This was clearly in error and 
Respondent has no responsibility for the payment of this bill. 

Issue (K): What temporary benefits are in dispute? 

Dr. Mall's records demonstrate that he had Petitioner either off work or on light duty from 6/1/2017 the date of 
the left arm surgery, until he released her to full duty on 8/2/2017. Petitioner testified that she was off work and 
allowed to return to work on 8/1/2017. Her return to work date is not disputed by Respondent. 

The Respondent shall pay TTD from 6/1/2017 -7/31/2017 at $489.31 per week for 8 5/7ths weeks as provided 
by section 8(b) of the Act. 

Issue L: What is the nature and extent of injury? 

21IWCC0288



For Accidental injuries that occur on or after September 1, 2011, pennanent partial disabili1y shall he 
established using the following criteria: 

(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial disability
impainnent report shall report the level of impainnent in writing. The report shall include an evaluation
of medically defined an professionally appropriate measurements of impainnent that include, but are not
limited to: loss of range of motion; loss of strength, measured atrophy of tissue mass consistent with the
inju1y; and any other measurements that establish the nature and extent of the impainnent.

(b) ln detennining the level of pennanent partial disabili1y, the Conunission shall base its detennination on
the following factors: (i) the reported level of impainnent pursuant to subsection (a); (ii) the occupation
of the injured employee; (iii) the age of the employee at the time of the injmy: (iv) the employee's future
earning capaci1y; and (v) evidence of disability corroborated by the treating medical records.

The Act provides that no single enumerated factor shall be the sole determinant of disability. With respect to 
these factors, The Arbitrator finds: 

With regard to subsection (i) of Section 8.lb(b), the Arbitrator notes that no pennanent partial disability 
impainnent report and/or opinion was submitted into evidence. The Arbitrator therefore gives no weight to this 
factor. The Arbitrator finds that a pennanent partial disabili1y can and shall be awarded in the absence of an 
impairment rating or impairment report being introduced. 

With regard to subsection (ii) of Section 8.1 b(b ), the occupation of the employee, the Arbitrator notes that 
Petitioner has returned to her prior employment. However, that employment has had ergonomic modifications 
perfonned and is currently staffed with support staff. Petitioner does report that modifications have lessoned the 
strain on her arms, therefore not much weight is given to this factor. 

With regard to subsection (iii) of Section 8.lb(b), the Arbitrator notes that Petitioner was 46 years old at the 
time of the accident. Because the Arbitrator considers the petitioner to be a somewhat younger individual and 
concludes that Petitioner's permanent partial disability will be more extensive than that of an older individual 
because she will have to live with the pennanent partial disability longer, the Arbitrator therefore gives greater 
weight to this factor. 

With regard to subsection (iv) of Section 8.lb(b), Petitioner's future earning capacity, the Arbitrator notes that 
no evidence was presented as to future earning capacity and therefore gives no weight to this factor. 

With regard to subsection (v) of Section 8.lb(b), evidence of disability corroborated by the treating medical 
records, the Arbitrator notes that both doctors ultimately diagnosed bilateral carpal tunnel and cubital tunnel 
syndrome. Both doctors opined that the medical treatment was reasonable and necessary. Dr. Mall performed 
left carpal tunnel release and ulnar nerve transposition with cubital tunnel compression on 6/1/2017, and a right 
carpal tunnel release and right ulnar nerve transposition and a right CMC injection on 6/29/2017. 

Petitioner credibly testified that the surgeries did help ease her symptoms that she continues to have difficulty 
with both her hands and elbows as a result of the carpal and cubital tunnel. [T. 39 & 44]. She reports pain when 
driving for longer than an hour, with twisting activities and lifting. [T.39 & 42]. Household activities such as 
laundry, cleaning the tub at home, washing dishes increase her pain. [T. 39]. After typing for a few hours, she 
will get numbness sensations in her elbows. [T. 39-40]. 

Petitioner further testified that her hands are weak. She has difficulty with opening jars. [ T. 40). Additionally, 
twisting her hair takes a long time and holding her hands above her head caused her to have pain, so she fixes 
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her hair in intervals. [T. 40]. She avoids activities that involve vibrations such as vacuum cleaners or lawn 
mowers. [T. 43]. 

The pain does keep her awake at night. [T. 43]. She does not take prescription pain medicine, but states that she 
frequently treats her symptoms with over-the-counter medication, numbing creams and bio-freeze. [T. 44-45]. 

Based on the above factors and the record taken as a whole, the Arbitrator finds that Petitioner sustained 
permanent partial disability to the extent of 10% of the left hand, 10% of the left arm, 10% of the right hand and 
10% of the right arm pursuant to Section 8( e) of the Act. 

Issue (N): Is Respondent due any credit? 

Respondent is entitled to a credit of 1,578.89 for medical payments that have been paid by group health 
insurance. However, Respondent shall hold Petitioner harmless from any claims by any providers of the services 
for which Respondent is receiving tlris credit, as provided in Section BG) of the Act. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with clarification  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: Up   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

STANISLAW JAGLA, 
Petitioner, 

vs. No:   14 WC 20611 

LIMOUSINE LINES, INC., 
Respondent 

DECISION AND OPINION ON REVIEW 

This matter comes before the Commission on Petitioner’s Review of the Arbitrator’s denial 
of his Petition for Reinstatement of his Claim.  A hearing was held on Petitioner’s Petition to 
Reinstate before Arbitrator Mason in Chicago on March 13, 2020.  Respondent was represented 
by counsel, Petitioner appeared pro se, and a record was taken.   

The Commission records show the following timeline of events.   Petitioner filed his 
Application for Adjustment of Claim on June 17, 2014 alleging an accident date of May 19, 2014.  
On July 17, 2015, the Commission granted Petitioner’s lawyer’s petition to withdraw as counsel 
for Petitioner.  The claim was dismissed for want of prosecution on August 8, 2017.  Petitioner 
filed his Petition to Reinstate on February 14, 2020.   

In discussion of preliminary matters prior to the hearing, the Arbitrator noted that 
Petitioner’s Motion to Reinstate indicated a mailing address in Bloomingdale, Illinois, while his 
Application for Adjustment of Claim indicated a mailing address in Roselle, Illinois.  At the 
hearing, Petitioner asserted that he did not receive a copy of the order of dismissal.  He also asserted 
that he retained the post-office box he used in the Application until June of 2018; “so if that would 
have been sent there [he] would have received it.”   

Upon questioning by the Arbitrator, Petitioner stated that he did not know that his case had 
been dismissed until January of 2020, when he looked up the status of his claim on the Commission 
website.  Petitioner also claimed that when he started to represent himself, he provided his “contact 
information to the desk out front.  So, the Commission has that information.”  He also alleged 
general and vague accusations of fraud and criminality by the employer’s insurer and examining 
doctors.   
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Respondent responded that Petitioner had dismissed two previous law firms before the 
third withdrew.  Petitioner acted as his own attorney pro se when he e-mailed opposing counsel 
and the Arbitrator about the status of his case and asked for a continuance of a May 9, 2016 status 
call.  At that time, the matter was continued and was continued thereafter on numerous other 
occasions, until it was placed on final status call for August 8, 2017.  Petitioner failed to appear, 
and the claim was dismissed for want of prosecution because the case was now more than three 
years old.  Notice of the dismissal was sent to Petitioner’s address on the Application.  The address 
cited by Respondent as its mailing address for Petitioner correctly corresponds with the 
Commission records, which incidentally appears to be an actual physical address and not a post 
office box.  Commission records do not show any notification of change of address was filed in 
this matter. 

The Rules of the Commission provide that cases on file for more than three years are 
subject to dismissal for want of prosecution if the Petitioner does not appear at a status hearing.  
See, 50 Ill. Admin. Code, Section  9020.50 (D)(i).  Here, the status call date of August 8, 2017 was 
clearly three years after Petitioner filed his Application for Adjustment of Claim (June 17, 2014) 
and claim was pending for more than three years.  Therefore, upon Petitioner’s absence from the 
status hearing, the Arbitrator’s dismissal for want of prosecution was proper. 

The Rules of the Commission also provides that upon dismissal of a claim for want of 
prosecution, a party has 60 days from receipt of the Order of Dismissal to file a written Petition to 
Reinstate.  The Arbitrator is directed to assess the ground upon which the Petitioner relied and 
Respondent’s arguments in opposition and to apply standards of fairness and equity in ruling on 
the Petition to Reinstate.  See, 50 Ill. Admin. Code, Section 9020.90 (c). The Appellate Court has 
interpreted the Commission Rules to require the Petitioner to show due diligence in order for his 
Petition to Reinstate to be approved.  See, Banks v Industrial Commission, 345 Ill. App. 3d 1138 
(1st Dist. 2004).   

The Commission is cognizant that Petitioner is a pro se litigant. As such, the Commission 
should ensure that Petitioner’s rights are protected and provide him some leeway for any technical 
deficiency in pleading, etc.  Nevertheless, we have determined that a pro se litigant does not have 
the right to flaunt Commission rules or has any less of a burden to present relevant evidence to 
support his contentions than a claimant who is represented by a lawyer.  Here, Petitioner did not 
file his Petition to Reinstate until more than two and a half years after the case was dismissed; he 
missed the statutory filing deadline by more than two years.  In addition, even though Petitioner 
was acting pro se, he clearly understood the mechanics of how to access the Commission website, 
how to find the status of his claim, and was actually able to electronically petition to continue the 
status call on May 9, 2016.  Petitioner did not establish due diligence in prosecuting his claim or 
in submitting his petition to have it reinstated after it was dismissed. 

The Commission has determined that it is the responsibility of litigants to inform the 
Commission of any change of address.  See, Valdez v Kap Roofing, 15 I.W.C.C. 864.  Notably, in 
Ocampo v. KMW Gutterman, Inc., 06 WC 11467, the Commission struck a Petition to Reinstate 
even though the claimant’s lawyer withdrew, the claimant no longer lived at the address on his 
Application for Adjustment of Claim, the claimant did not receive timely notice of the dismissal, 
and filed their Petition to Reinstate more than 60 days after the case had been dismissed.   
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We find that the Arbitrator’s denial of Petitioner’s Petition to Reinstate was proper and 
accordingly her order denying reinstatement is affirmed, Petitioner’s Petition to Reinstate is 
denied, and the claim is dismissed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s denial of 
Petitioner’s Petition to Reinstate is affirmed. 

IT IS FURTHER ORDERED BY THE COMMISSION, that Petitioner’s Petition to 
Reinstate his claim is denied.  

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s claim is dismissed 
for want of prosecution.  

The party commencing the proceeding for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in the Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-5/18/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

June 14, 2021
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION 

Stanislaw Jagla, 

Petitioner, 

vs. No. 14 WC 20611 

Limousine Lines, Inc., 

Respondent. 

ORDER DENYING REINSTATEMENT 

This matter comes before the Arbitrator on Petitioner's Petition to Reinstate, filed on 

February 14, 2020. Arb Exh 2. On March 13, 2020, Respondent filed an objection to 

reinstatement. RX 1. The Arbitrator conducted a hearing on the petition on March 13, 2020. 

Petitioner, who is Q!'.Q � appeared, as did Respondent's counsel. A record was made. For the 

reasons set forth below, the Arbitrator finds that Petitioner failed to act with due diligence in 

monitoring his case and denies reinstatement. 

1. Petitioner was originally represented by attorney Tony Kalogerakos. On June 17,

2014, Petitioner filed an Application for Adjustment of Claim alleging a work

accident of May 19, 2014 resulting in low back and hip injuries. On the Application,

Petitioner's address is listed as 1572 Brittania Way, Roselle, Illinois, 60172. RX 1,

Attachment B.

2. On March 27, 2015, attorney Kalogerakos withdrew and attorney Frank Kress

entered his appearance on behalf of Petitioner.

3. Attorney Kress presented a motion to withdraw to the Arbitrator on July 30, 2015.

Petitioner appeared at said time, as did Respondent's counsel. Petitioner raised no

objection to the motion. The Arbitrator granted the motion and recommended that

Petitioner obtain representation.

4. In November 2015, the Arbitrator met with Petitioner and Respondent's counsel.

Petitioner had not retained new counsel. Petitioner represented that he was injured

while operating a vehicle for Respondent. Respondent's counsel acknowledged that

an "incident" occurred but took the position that this incident did not amount to a

compensable work accident.

5. During the months that followed, Petitioner appeared at the Arbitrator's status call

on one or two occasions. On May 5, 2016, Petitioner sent an Email to the Arbitrator

and Respondent's counsel indicating he would not be able to attend a status call

1 
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scheduled for May 9, 2016 and requesting a continuance. In the Email, Petitioner 

stated he remained under treatment and was having difficulty traveling due to his 

injuries. The Arbitrator responded, indicating she would return the case to the trial 

call, barring any objection from Respondent. RX 1, Attachment 8. Respondent did 

not object. 

6. As of August 8, 2017, Petitioner's case was sufficiently old to be categorized as a

"red line" matter, meaning he was required to personally appear at the Arbitrator's

2 PM status call. Petitioner failed to appear on said date and did not otherwise

communicate any request for a continuance. The Arbitrator entered a dismissal for

want of prosecution. On August 10, 2017, the Commission issued a notice of the

dismissal to Petitioner, using the address listed on the Application, and

Respondent's counsel. RX 1, Attachment C.

7. It was not until February 14, 2020, approximately 2 ½ years after the dismissal, that

Petitioner attempted to address the dismissal. On that date, Petitioner filed an

Appearance (Arb Exh 1), listing a new address in Bloomingdale, Illinois, and a

Petition to Reinstate and Set Trial Date (Arb Exh 2). In the petition, Petitioner

alleged his contact information "was removed from Worker Comp Commission" and

he never received the dismissal order. In support of his allegation that the

Commission "removed" his contact information from the main frame, Petitioner

attached a screen shot of the case docket view. This view correctly reflects "N.A."

for Petitioner's counsel, since Petitioner did not retain new counsel after attorney

Kress withdrew.

8. At the hearing, Petitioner alleged that, prior to February 14, 2020, he provided an

updated address to the Commission's information department and that the

Commission failed to send the dismissal notice to that address. Petitioner also

alleged that it was not until January 2020, when he checked the status of his case on

his home computer, that he learned of the August 10, 2017 dismissal. Petitioner

also made various allegations concerning Respondent's selected Section 12

examiner and Respondent's overall conduct.

9. At the hearing, Respondent's counsel argued that Petitioner failed to act with due

diligence and that reinstatement would be unfair to Respondent, given the age of

the claim and the passage of significant time following the dismissal.

10. On the day of the hearing, the Arbitrator did not have access to the Commission's

file. The Arbitrator subsequently obtained the file from the warehouse and

examined its contents. The Arbitrator has also reviewed the information available

on the Commission's main frame. The Arbitrator has been unable to find any

document or notation that would support Petitioner's allegation that he provided

the information department with an updated address prior to the issuance of the

dismissal notice.
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11. When a cause has been dismissed for want of prosecution, a party may petition to

reinstate it within sixty days of receiving the dismissal order. The Arbitrator shall

apply standards of fairness and equity in ruling on the petition and shall consider the

grounds relied on by the claimant, any objections and the precedents set forth in

Commission decisions. 50 Ill. Adm. Code 9020.90. The burden is on the claimant to

allege and prove facts justifying the relief sought. Bromberg v. Industrial

Commission, 97 II1.2d 395, 401 (1983).

12. Respondent's objections to reinstatement are well-founded. This claim is fully

disputed. The statute of limitations expired prior to the dismissal. The record

demonstrates that, when Petitioner began representing himself, he knew how to

meet, and in fact met, his obligations as a pro se litigant. Between July 2015, when

attorney Kress withdrew, and the August 8, 2017 dismissal, Petitioner monitored his

claim and appeared before the Arbitrator to obtain continuances. After the

dismissal, however, Petitioner took no action until January 2020, despite the claim's

"red line" status. At the hearing, Petitioner conceded he learned of the dismissal by

taking one simple step, i.e., checking the Commission's website on his home

computer. This concession undermines his argument that the Commission failed to
meet his obligations to him, in terms of updating his address. A party must exercise

due diligence in pursuing his claim before the Commission. See Contreras v.

Industrial Commission, 306 III.App.3d 1071, 1076 (1'' Dist. 1999) and Banks v.

Industrial Commission, 345 III.App.3d 1138 (2004). Even if the Commission sent the

dismissal order to an outdated address, as Petitioner claims, Petitioner still had a

lengthy period within which to take the steps he regularly took prior to the

dismissal, i.e., monitor his claim and communicate with the Arbitrator.

Wherefore, the Arbitrator denies Petitioner's Petition to Reinstate and Set Case for Trial. 

This order is final and appealable. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days 

after receipt of this decision and perfects a review in accordance with the Act and Rules, 

then this decision shall be entered as the decision of the Commission. 

APR 1 4 2020 
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Arbitrator Molly C. Mason 

April 13, 2020 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Curtis Spagnola, 
Petitioner, 

vs. NO:  12 WC 12643 

Innophos, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, temporary disability, 
permanent disability, medical and notice and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 14, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
o5/18/21 Deborah L. Simpson 
DLS/rm 
046  /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

June 14, 2021
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Case Name GRILLIER, JAMES v. STATE OF IL 
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Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0291 
Number of Pages of Decision 17 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Domenic Maciariello 
Respondent Attorney Dan Kallio 

 

          DATE FILED: 6/14/2021 

  
  

 

  
  
 /s/ Kathryn Doerries, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

JAMES GRILLIER, 

Petitioner, 

vs. NO:  06 WC 39961 

STATE OF ILLINOIS, 
ILLINOIS DEPARTMENT 
OF TRANSPORTATION,  

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of permanent partial disability/nature 
and extent, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 28, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Pursuant to Section 19(f)(1) of the Act, this decision is not subject to judicial review. 820 
ILCS 305/19(f)(1) (West 2013). 

o-6/8/21   /s/Kathryn A. Doerries 
KAD/jsf  Kathryn A. Doerries 

/s/Maria E. Portela 
 Maria E. Portela 

 /s/Thomas J. Tyrrell 
 Thomas J. Tyrrell 

June 14, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

GRILLIER. JAMES 
Employee/Petitioner 

ILLINOlS DEPT OF TRANSPORTATION 
Employer/Respondent 

Case# 06WC039961 

On 10/28/2019, an ar{litration decision on this case was filed with the Iltinois Workers' Compensation 
· Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.60% shall aeeme from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no .change or a decrease in this
award, interest shall not aeeme.

A copy of this decision is mailed to the following parties:

1315 DWORKIN AND MACIARIELLO 

DOMENIC C MACIARll;LLO 

134N LASALLE ST SUITE 650 
CHICAGO, IL60602 

4971 ASSISTANT ATTORNEY GENERAL 

DANIEL KALLIO 

100 W RANDOLPH ST 13TH FL 

CHICAGO, IL 6()601 

1430 CMS BUREAU OF RISK MANAGEMENT 

WORKER$' COMPEiNSATION MANGER 

POBOX:19208 

SPRINGFIELD, IL 62794•9208 

0502 STATE EMPLOYi;ES Ri;TIReMENT 

2101 SVETERANSPARKWAY 

PO BOX 19255 

SPRINGFIELD, IL 62794,,9255 

CElltHD as a 11'118 and t:IIIIICtcopy 
IJUt$U8llt to 820 ILCS 305 / 14 

OCT 28 2019 

BlilllilanO'RoUllce,As!istantSmta,y 
lllinllill'/am't�Catmilion 
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STA TE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d)) 
D Rate Adjustment Fund (§8(g)) 
D Second Injury Fund (§S(e) 18) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

JAMES GRILLIER Case# 06 WC 39961
Employee/Petitioner 

V. Consolidated cases: __ _ 
ILLINOIS DEPARTMENT OF TRANSPORTATION 
Employer/Respondent 

An Application for Acijustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Paul Cellini, Arbitrator of the Commission, in the city of 
Chicago, on May 15, 2019. After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. � Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. � What temporary benefits are in dispute?

D TPD IS] Maintenance D TTD 
L. � What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. Dother --

!CArbDec 2/10 JOO W. Randolph Street #8-200 Chicago, fl 60601 312/814-6611 Toll-free 866/352-3033 Web site: www.ilrcc.il.go\' 
Downstate offices: Collinsville 6/8/346-3450 Peoria 309/67 J -3019 Rockford 8 ! 51987-7292 Springfield 217/785-708./ 
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Grillier v. !DOT, 06 WC 39961 

FINDINGS 

On June 14, 2005, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $51,114.00; the average weekly wage was $982.96. 

On the date of accident, Petitioner was 47 years of age, single with 1 dependent child. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $293,118.47 for TTD, $0 for TPD, $114,029.16 for maintenance, and 
$0 for other benefits, for a total credit of$407,147.63. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

The Petitioner's left groin condition resulting from a left inguinal hernia and two subsequent surgeries is 
causally related to the June 14, 2005 accident. 

Petitioner has failed to prove entitlement to payment of any submitted unpaid medical expenses. 

Respondent shall pay Petitioner temporary total disability benefits of $655.31 per week for 448-1/7 weeks, 
commencing June 15, 2005 through January 15, 2014, as provided in Section 8(b) of the Act. 

Respondent shall pay Petitioner maintenance benefits of $655.31 per week for 174 weeks, comrnencmg 
January 16, 2014 through May 17, 2017, as provided in Section 8(a) of the Act. 

Respondent shall be given a credit of $407,147.63 for temporary total disability and/or maintenance benefits 
that have been paid. 

Respondent shall pay Petitioner permanent partial disability benefits of $589.78 per week for 100 weeks, 

because the injuries sustained caused the 20% Joss of the person as a whole, as provided in Section 8( d)2 of 
the Act. 

Respondent shall pay Petitioner compensation that has accrued from June 14, 2005 through May 15, 2019, 
and shall pay the remainder of the award, if any, in weekly payments. 
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Grillier v. !DOT, 06 WC 39961 

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this 
decision and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before ihe date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

October 24, 2019 
Signature of Arbitrator Date 

OCT 28 2019
STATEMENT OF FACTS 

Petitioner, a 6-year employee, testified that he worked for Respondent as a Highway Maintainer and was a 
member of Teamsters Local 726 (now Teamsters Local 700). In this job he ran heavy equipment, performed 
street demolition and asphalt paving in the summer and plowed snow in the winter. Petitioner testified he was 
feeling fine when he started work on 6/14/05 and was working on a grass cutting crew. He was helping a 
mechanic change a flat tractor tire. He testified this was a 5' tire and he was lifting it from the top. He heard 
something and had pain in the left groin. He testified he felt burning and told the mechanic he was not doing 
okay so he was taken back to the facility yard. He reported the incident to his supervisor and sought treatment 
the next day at the Loyola Hospital emergency room. He indicated he provided a consistent history of the 
incident and also complained of low back pain. 

At the Loyola ER on 6/15/05 Petitioner reported he was lifting a heavy tire at work and felt burning left groin 
pain with a protruding bulge that was reducible. Examination noted a clearly apparent hernia and Petitioner was 
advised to follow up with Dr. Silver in the surgical clinic. On 6/20/05, Dr. Holt noted Petitioner had developed a 
left inguinal hernia and a surgical repair was planned. The history was of Petitioner lifting a tractor tire and 
feeling a burning sensation in the left groin, noticing a reducible bulge that evening. The surgery took place on 
7/1/05 with Dr. Holt. The report states that repair was performed with a Marlex mesh plug and patch. The 
history from an anesthesia report notes Petitioner developed left pain after lifting a tire at work, and additional 
histories of a 2001 mild concussion with cervical neck strain after a car accident and prior umbilical and 
inguinal hernia repairs as a child without complications. Petitioner was discharged the next day with instructions 
to avoid heavy lifting (over 75 pounds) for 4 weeks and no driving while taking prescribed Vicodin. (Pxl). 

At his 8/30/05 follow-up, Petitioner was complaining of intermittent burning sensation, about twice a day, 
around his incision that radiated to his thigh and lasted for 15 to 20 seconds. He remained disabled from work 
due to his inability to lift as a construction worker. Exam was essentially normal and it was indicated that 
Ibuprofen was to continue with consideration of Neurontin if the pain remained persistent. A separate page 
states Petitioner did not feel he could lift 60 pounds and therefore did not want to work. The attending doctor 
stated: "No medical reason not to return to work. Wound healing well." A note was issued releasing Petitioner 
to return to work as of 10/1/05. (Pxl). 

Petitioner testified he returned to work with Respondent for one day in 2005 but was unable to perform his job. 
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The Arbitrator did not locate any pre-surgery progress notes in the record of evidence, but Petitioner underwent 
a second surgery on 5/10/06, this time with Dr. Millikan, involving left groin exploration with nerve track 
transection of the ilioinguinal, iliohypogastric and genital branch of the genitofemoral nerve. The report notes 
Petitioner had developed disabling post-surgical pain and had failed multiple conservative measures including 
pain management, steroid injection and radiofrequency ablation of the ilioinguinal nerve. Pre-operative 
diagnosis was ilioinguinal nerve syndrome, and post-operative diagnosis was entrapment of nerves in the groin. 
The report notes the surgeon found a patch of mesh that was adherent to "what we think was the ilioinguinal 
nerve." The noted nerves were transected as far as possible and as much mesh as possible was dissected and 
excised. A subsequent pathology report notes that within the removed fragments of tissue was evidence of 
fibrosis, acute and chronic inflammation, abscess formation and foreign body giant cell reaction and 
perivascular chronic inflammation. (Px2). No records of Petitioner following up with Dr. Millikan after this 
second surgery were submitted into evidence at trial. There are references in other records (Respondent's 
Section 12 examiner, Dr. Mitsos) which indicate Petitioner underwent a nerve block on 9/26/05 and subsequent 
nerve ablation procedure, but there is no record of these procedures in the presented evidence. 

On 1/12/07, Petitioner was examined by surgeon Dr. Mitsos at Respondent's request pursuant to Section 12 of 
the Act. Petitioner reported no improvement with Dr. Millikan's surgery and that he had left anterior thigh and 
scrotum numbness as well as medial thigh pain. Following his review of the Petitioner's medical records and 
examination of the Petitioner, Dr. Mitsos diagnosed a possible mesh abscess in the remaining mesh product 
with possible neuroma of the transected nerves, acknowledging that this condition was causally related to the 
work accident. He concluded that Petitioner could be suffering from an infection from the remaining inguinal 
mesh and recommended that Petitioner undergo an exploration of the left groin and possible excision of any 
remaining mesh and infection, indicating this would be both diagnostic and therapeutic. Dr. Mitsos further 
opined that Petitioner had not reached maximum medical improvement and that he currently could not return to 
his regular job but was capable of sedentary work. (Rx3). 

Petitioner testified that he discussed the surgery with Dr. Millikan and declined to undergo the procedure. On 
cross examination, Petitioner testified that Dr. Millikan indicated that if he underwent the surgery he would not 
be able to walk anymore. No record of this visit or conversation with Dr. Millikan was submitted into evidence. 

Petitioner testified he then started seeing Dr. Peoples in 2012 with the same complaints in the left groin area and 
continued to see Dr. Peoples into 2014. However, the next medical visit indicated in the evidentiary record did 
not occur until after an approximate six year gap, on 7/29/13, when he saw his general practitioner Dr. Peoples. 
He presented with complaints of pain in the left wrist and elbow at that time, as well as pain in his left inguinal 
area. The notes indicate that "disability forms" were completed on this date, but the forms are not included in 
the evidentiary record part of the exhibit and the basis for their preparation was not recorded. Dr. Peoples wrote 
in her report that Petitioner was permanently disabled from his job with Respondent, but it is unclear if this was 
information that was communicated to her or if it was her medical opinion, and if so what that opinion was 
based on. (Px3). 

On 1/30/14, Petitioner was evaluated by Dr. Peoples for his yearly physical and declined referral to a specialist 
for his groin pain "as he has seen many in the past." Petitioner underwent a CT scan of his abdomen and pelvis 
on 6/18/14. The results did not reveal any new hernias and was essentially unremarkable. Petitioner continued to 
visit Dr. Peoples for both groin pain as well as unrelated health issues. The office visit notes from 3/31/14 
indicate that Petitioner had undergone three prior back surgeries due to a fall, as well as the noted prior hernia 
surgeries. (Px3; Px4). A June 2017 progress note indicates that Petitioner was suffering from the following 
issues: malignant mast cell tumor, systemic mast cell disease, vitamin D deficiency, dysthymia, acute stress 
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disorder, chronic pain, chronic pain syndrome, mononeuritis of the lower limb, mononeuropathy, disorder of 
skin, elbow joint pain, joint pain in ankle and foot, Achilles tendinitis, synovitis, abdominal pain, inflammatory 
disorder, mast cell malignancy, and degeneration of intervertebral discs. All of these diagnoses had been 
rendered within the preceding four years. (Px3). 

On 3/1/18, Dr. Mitsos performed a records review at the request of Respondent pursuant to Section· 12 of the 
Act. He reported that Petitioner underwent work hardening following his surgery with Dr. Millikan, but the 
Arbitrator notes there are no documents reflecting this in the evidentiary record. Dr. Mitsos also described a 
1/25/07 Millikan report where "he appeared to disagree with my conclusions of 1/3/07" and did not believe a 
third surgery was warranted. Dr. Mitsos noted that Dr. Millikan stated that the inguinal mesh was not infected 
but was inflamed, that as much mesh as possible had been removed at surgery without threatening the loss of the 
left lower leg due to the mesh being close to the iliac vein, that the remainder of the nerves were cut and that 
"Dr. Millikan had nothing to offer except to state that this individual could not work." The Arbitrator notes this 
l /25/07 report was also not submitted into evidence. Dr. Mitsos indicated that the only nerve Dr. Millikan did
not cut was the lateral femoral cutaneous nerve which supplies the left outer thigh, where Petitioner had some
complaints, and that Petitioner may have suffered a meralgia paresthetica secondary to the surgery, which is
very difficult to diagnose and treat. However, he also stated that "this point at the current time is moot as it
pertains to this claim." Dr. Mitsos noted there was a gap in the medical records after 1/25/07 until 20 I 6 and that
that Petitioner had undergone treatment for a number of unrelated medical issues including a malignant mast
cell tumor, systemic mast cell disease, acute stress disorder, chronic pain syndrome, left elbow pain, and a
number of other diagnoses. He noted that these conditions are all unrelated to the instant work injury. Dr. Mitsos
opined that Petitioner had reached maximum medical improvement sometime between 1/25/07 and 6/5/14, and
that Petitioner's claim for a left inguinal hernia had resolved and he was no longer being treated for a condition
secondary to the work accident. (Rx4). No further medical records were found within the evidentiary record.

Petitioner testified the Respondent could not accommodate the sedentary restrictions recommended by Dr. 
Mitsos on 1/12/07 and that he thereafter continued to receive weekly benefits. He received TTD from 6/22/05 to 
1/15/14, with Petitioner indicating he received $655.3 I per week. Petitioner testified that at that point he began 
to receive maintenance benefits totaling $589.78 per week, which he continued to receive through 5/17/17. It is 
unclear why there may have been a change in the amount he was receiving, but the Arbitrator notes that based 
on the stipulated average weekly wage the proper benefit amount for TTD would have been $65 5 .3 I per week. 

Petitioner testified he has a high school diploma and no college experience, though he did obtain a culinary arts 
degree from Triton College in 201 I after two years of classes, which was paid for via some type of State 
program that was not described in any detail. A document was submitted into evidence which appears to verify 
Petitioner obtained an Associates' degree in applied science for Hospitality Industry Administration Culinary 
Arts in May 20 I I. (Px5). 

Petitioner testified he has been performing a self-directed job search in his geographic area and at his skill level. 
Petitioner testified he continued a job search from 2012 through 2018, and that this is documented in the job 
search logs he submitted into evidence as Px6. He testified he has not found a job. He did not find a job as a 
cook but testified that a friend let him work in his restaurant as a sous chef for three days in 2012, indicating that 
he was unable to do the work due to the prolonged standing involved. He testified that he has a standing and 
climbing restriction from Rush as well as from Dr. Peoples. 

As to the job search logs entered into evidence, an initial group of these records were undated and included only 
the name and location of the employer and the job title and included laboring and installer positions. The 
searched positions began including dates in December 2014, with three prior entries from 2013. There were a 
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reasonable number of contacts indicated in December 2014 and January 2015, but after that they become much 
more sparse through September 2016. Significantly more information is included in these entries, however, 
again, they are often targeted to jobs which appear to be outside of what the Petitioner indicates he can do. No 
contacts are listed from mid-November 2016 through early January 2017, after which there arc a limited number 
of entries through March 2017. The contacts then again pick up from December 2017 through February 2018, 
and again in July and August 2018. With regard to noting a "contact person", many state only ajoli position and 
not a name, and the vast majority of the positions involved simply applying online and waiting for a response. 
Again, many positions appear to go beyond sedentary work, sometimes significantly so. (Px6). 

Petitioner testified that he underwent a Section 12 examination in March 2018 and was worse by then. The 
Arbitrator notes that the report of Dr. Mitsos indicated he had only performed a record review at that time and 
did not examine the Petitioner. Petitioner testified he continued to have left groin pain that felt like a knife 
piercing into the groin, and that this occurs without warning. 

Respondent submitted a report from vendor Genex which purports to be a 3/30/07 labor market survey (LMS). 
The report noted Petitioner's job as a highway maintainer is in the "heavy" work category, and the LMS is based 
on Petitioner being limited to the sedentary work level. This report states: "The present survey examined several 
entry-level occupations which are typically found in the Chicago metropolitan area. The employers are located 
with a one-hour drive of the claimant's home in Maywood, Illinois. The occupations are Security, Light 
Assembly and Parking Garage Cashier. All generally offer work situations where the worker can sit for 
extended periods with minimal if any lifting. Security guard companies, for example, often have Gate Guard 
sites where the guard can stand on an as-needed basis." The handler contacted 3 I potential employers, l O of 
which provided information regarding requirements, physical demands, availability of openings and 
compensation. Security guard and parking garage employers indicate a lot of turnover in these professions. The 
wage rates ranged from $7.75 to $10.00 per hour at the garages, and $9.50 per hour to $12.00 per hour at the 
security guard companies: "The average wage for all Respondents was $9 .94 per hour." (Rx5). 

Petitioner underwent a vocational evaluation at The Eva! Center at Respondent's request on 4/12/12. Physically, 
it was noted that Petitioner had last been seen by Dr. Millikan 2 years prior, that he had a course of physical 
therapy followed by a functional capacity evaluation (FCE), and that he since had been seeing Dr. Peoples. The 
Arbitrator notes that the results of the FCE are not indicated in the report, and that no FCE report was located in 
the evidentiary record. He self-reported ongoing nerve pain in the left leg into the groin, no feeling in the upper 
left thigh and occasional pain down to the left ankle. He reported he was worse depending on weather, that he 
wore surgical stockings and that he took Hydrocodone daily. He self-reported that he only felt capable of part
time work, a maximum of 2 hours sitting and I to 1.5 hours standing at a time, the ability to walk IO to 20 
blocks and the inability to lift over 50 pounds. He reported having applied for Social Security Disability (SSDI) 
benefits, with no indication of whether he was awarded such benefits or not. He was a high school graduate and 
had obtained a culinary arts degree at Triton in 20 I 2, which he reported took him "longer than expected" to 
complete due to his limited physical endurance. His prior work experience included mailroom supervisor at a 
law firm and a FedEx package handler prior to working for Respondent. Following various vocational testing 
protocols, Petitioner was noted to have a number of vocational assets: good reading and vocabulary skills, 
average nonverbal and above average visual perception skills, slow but accurate clerical perception, average 
auditory comprehension, average finger dexterity, the ability to quickly and accurately make visual comparisons 
to find/record errors and an associate's degree in culinary arts. Vocational liabilities were a 7th grade math 
computation level, no work history going back to 2005, limited keyboarding skills and his physical limitations. 
Vocational evaluator Sherman determined that, based on his aptitudes, interests and physical capacities, 
Petitioner was compatible with various occupations, which were noted not to be all-inclusive, and that each job 
should be viewed selectively depending on specific job demands. The jobs include various clerking positions as 
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well as assistant pastry cook, gate guard, cashier, customer service representative and street and service order 
dispatchers. Ms. Sherman also listed recommendations which included a medical consultation to verify the 
Petitioner's current status, prognosis and work restrictions, including review of the FCE. It also recommends 
Petitioner start working in a part-time status given how long he had been completely off work, that Petitioner 
would benefit from vocational counseling and exploration and job seeking skills training, a detailed description 
of any job being considered, computer and software training. The report also notes that the culinary arts program 
assistant at Triton indicated an entry-level bakery/pastry work position wouldn't require the amount of standing 
as other food service positions, and thus that Petitioner might want to meet with the program assistant for more 
detailed information. (Rx6). It is unclear if Petitioner ever underwent the noted medical consultation. 

Respondent performed an updated Transferrable Skills Analysis/LMS via Creative Case Management on 3/6/14. 
A 50-mile radius from Petitioner's home was utilized. The summary indicated Petitioner's outlook for returning 
to work was "guarded", and that there was a limited job market for Petitioner in the noted area for jobs which 
were both medically appropriate and utilize his current skills. Thirty-three (33) potential jobs were identified for 
a one week period in March 2014, with wages ranging up from $8.25 per hour. These included: food service, 
dietary aide, prep cook, light delivery driver, light maintenance, cashier, customer service and retail sales 
associate. This list was not exhaustive. For the jobs which included wage rates, the hourly wage was up to 
$10.75 per hour, while yearly wages ranged from $20,758 to $34,899. It was noted that employer willingness to 
accommodate his restrictions may be highly variable, and that reasonable accommodations per the Americans 
with Disabilities Act (ADA) may need to be requested. The report states that Petitioner may need to obtain a 
part time job to "get his foot in the door" with a goal of full-time work, and that a graduated return to work 
would also help to condition him for the full time demands of a workplace. Positives for Petitioner were his 
long work history with Respondent, his culinary arts degree, his documented ability to learn new skills, a 
reasonable work history, and a prior job where he was a supervisor of a mail room. Negatives included the fact 
that most of the possible job opportunities offered lower wages than what Petitioner had been earning, his age, 
his significant ongoing pain with sitting, Norco usage, lack of knowledge of basic office software and any need 
for heavier lifting requirements. The restrictions that were utilized were noted to be that of Dr. Mitsos 
("sedentary/clerical/not heavy work"), Dr. Millikan (From 1/25/07: "Disabled from manual labor ... sedentary 
or clerical work.") and Dr. Peoples (possible permanent hypersensitivity in the left groin and thigh areas). 
(Rx7). 

On 7/9/18, Petitioner was interviewed by vocational counselor Carl Triebold at the request of his attorney. 
Counselor Triebold noted Petitioner had not worked since June 2005 and that Dr. Peoples had issued a I 0/4/17 
letter indicating Petitioner still had significant pain following his groin surgeries, hadn't been able to return to 
work due to pain and medication side effects and that she considered the Petitioner permanently disabled. The 
4/12/12 vocational evaluation from the Eva! Center (see Rx6) was noted to reference a prior FCE that had been 
performed in 2009 or 2010, but not the results. Petitioner reported at that that time that he felt he could perform 
a part time job, but Counselor Triebold indicated that this, his job duties and his physical capacity at that time 
were vague and not sufficiently explained. Petitioner reported to Triebold that his job had involved operating 
endloaders and skidsteers, that he would use jackhammers and shovels to repair roads, that he would lift over 50 
pounds occasionally and when he was not driving he would perform prolonged periods of standing and walking, 
as well as working in extreme temperatures. Counselor Triebold noted that while Petitioner had undergone 
several aptitude tests at the Eva! Center and several sedentary and light work level occupations were listed as 
'job goals" in the report, Petitioner's ability to perform any of these jobs was not indicated and the report itself 
stated Petitioner's "tolerance for work is unknown at this time." Counselor Triebold notes the report also 
indicates most of the listed job titles would require either keyboarding and knowledge of basic computer 
software or would require additional training. The only vocational history the report noted was Petitioner's job 
with Respondent, which Triebold indicated was heavy (over 50 pounds) and unskilled. Counselor Triebold 
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indicated Petitioner's culinary arts degree would generally be associated with direct entry into semi-skilled or 
skilled work assuming he had a functional capacity for this type of work. It was further noted that Petitioner had 
not yet been released to return to work as of April 2012. Counselor Triebold concluded that "given Petitioner's 
age, education, past relevant work experience and the absence of functional capacity for work activity, a return 
to work is not warranted at this time." (Px4). It does not appear that Triebold reviewed any of the records of Dr. 
Millikan or· Dr. Mitsos. · 

Petitioner submitted a document titled "Joint Committee on Administrative Rules Administrative Code", which 
purports to show what a Highway Maintainer makes per contract. The document initially lists this position as 
"Snowbirds", defined as "all seasonal, full-time Highway Maintainers whose primary function is snow 
removal." They earn $4375 per month as of7/l/14. Then there is a list of numerous types of positions, where 
the Petitioner's counsel highlighted "Highway Maintainer - Regular", which reflects earnings as of 7/1/15 of 
$35.56 per hour at full scale. Several other Highway Maintainer positions are also listed which range up to 
$37.67 per hour, and the Regular position is the lowest of these hourly wages (Px8). 

Petitioner testified that he has not worked since initially going off work following the 6/14/05 accident other 
than the one day he tried to return to work with Respondent and the three days he worked as a sous chef. He 
testified that he currently has no job prospects. He continued to experience left groin pain. He indicated that his 
present hernia pain is so bad that his grinding of teeth resulted in their cracking. Petitioner testified he continues 
to take Norco, and that this is being prescribed by Dr. Robinson, who took over when Peoples retired. 

On cross examination, the Petitioner testified he underwent two prior hernia repairs when he was 8 years old but 
has had no other prior groin treatment and had no groin problems leading up to the accident date. As to 
complaints of left thigh pain in January 2005, Petitioner testified he did not recall any such complaints prior to 
6/14/05. 

With regard to the vocational evaluation he participated in in 2012, he testified that the vocational counselor 
believed the jobs listed in the report would have been suitable for him: 'They told me that they thought it would 
be suitable for me." 

Petitioner agreed he has a high school diploma and obtained the culinary associates degree. His employment had 
been continuous prior to the work accident. Petitioner acknowledged that he has a valid CDL driver's license 
and that he last renewed it approximately 6 years prior to the hearing date. 

Petitioner testified that he submitted some job logs while off work, but could not state exactly when, and 
testified that he lost approximately two years of job logs around 2009 when his home flooded. He started 
compiling job logs when his attorney advised him to do so. He testified he has applied for hundreds of jobs, 
from truck driving to cooking and more. He testified he followed up on the job contacts as much as he could. He 
had an account on Indeed.com, indicating he could check if he received a contact from a potential employer. He 
has not had any job interviews since the accident. As he indicated he has never turned down a job offer, the 
Arbitrator assumes this means he has not received any joh offers. He testified he does have a current resume but 
did not bring a copy to the hearing. He last applied for work about four months prior to the hearing, testifying he 
had been looking for a full-time job so he could obtain insurance. He is able to drive a car and he does not use a 
cane. His daughter dropped him off at the hearing site. He agreed he has stairs in his home and he does use them 
but tries to limit how often he does so. He continues to take Norco twice a day. He has completed treatment for 
his hernia. Since 2007, Petitioner believed he had treated with four different pain clinics. 
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CONCLUSIONS OF LAW 

WITH RESPECT TO ISSUE {F}. IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING 
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS: 

The Arbitrator finds that Petitioner's left-sided inguinal hernia and left groin condition are causally related to the 
6/14/05 accident. 

The parties have stipulated that Petitioner was injured in a 6/14/05 accident which arose out of and in the course 
of the Petitioner's employment with Respondent. His testimony that he developed left groin pain while helping 
to move and lift a very large tractor tire while it was being changed is consistent with the records of Loyola 
Hospital and the histories noted in his subsequent most contemporaneous medical visits. He ultimately 
underwent two surgeries to try to remedy the condition, one with Dr. Holt and the second with Dr. Millikan. 

The records of this treatment are relatively clear through the time Petitioner was released by Dr. Holt as of 
8/30/05. At that time the Petitioner continued to complain of an intermittent burning sensation that was radiating 
to his left thigh a couple times a day. It was noted that Petitioner did not feel he could return to heavy lifting at 
work but that, based on a normal examination and the doctor's statement that the Petitioner did not want to 
work, he was released to full duty. The Petitioner testified he returned to work for one day and was unable to 
perform his work duties due to his ongoing symptoms. 

The problem at this point becomes a paucity of medical records upon which the Arbitrator can rely. No further 
records in evidence reflect treatment until a 5/10/06 surgery with Dr. Millikan. No records of Dr. Millikan 
which predate this surgery were located by the Arbitrator in the evidentiary record, so there is no record of what 
his diagnosis was or how he came to the determination that he did. The Arbitrator also found no records of Dr. 
Millikan in evidence post-surgically. 

Other than the l/12/07 report of Section 12 examiner Dr. Mitsos, the Arbitrator saw no records in evidence 
which cover the period from 5/11/06 until 7/29/13, a period of over seven years. Dr. Mitsos' 1/12/07 report 
indicates that he reviewed post-surgical records of Dr. Millikan which indicate that the doctor performed both a 
nerve block in September 2005 and a radiofrequency ablation procedure on some unknown date after the 
5/l 0/06 surgery. Dr. Mitsos' diagnosis was a possible mesh abscess and possible neuroma of the transected 
nerves and he recommended a third surgery to try to remedy this. In the meantime, he opined the Petitioner was 
capable of working sedentary work duties. 

The Petitioner testified that Dr. Millikan told him at that point that he would not be able to walk anymore if he 
underwent the surgery. Unfortunately, there are no records of Dr. Millikan to review to determine if he indeed 
indicated this to Petitioner and what the basis of such opinion would be. The Arbitrator does note that Dr. 
Mitsos' 3/1/18 record review indicates that he reviewed records of Dr. Millikan which stated that Petitioner's 
inguinal mesh was not infected but was inflamed and that Millikan had removed as much of the mesh as he 
could without threatening the loss of the left lower leg due to the mesh being close to the iliac vein, and that he 
had nothing else to offer other than that Petitioner was unable to work. Again, there are no records of Dr. 
Millikan in evidence to support either his conclusions or the bases for how he may have come to such 
conclusions. 

In Dr. Mitsos' 3/1/18 record review he indicated the Petitioner may have suffered a meralgia paresthetica as a 
result of the surgery, which is very hard to diagnose and treat, but that this was moot as to the workers' 
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compensation claim as there was a large gap in treatment after 1/25/07 until 2016, and that the Petitioner had 
treated for a number of unrelated but significant medical conditions in this time period. He opined that 
Petitioner's left hernia condition had resolved and he was no longer being treated for a condition that would be 
considered secondary to the work accident. He also opined that Petitioner had reached maximum medical 
impr_ovement sometime between 2007 and 2014.

The significant number of missing medical records in this case, including those of Dr. Millikan and pain 
management records, some of which are referenced in the reports of Dr. Mitsos and some of the vocational 
evaluations, creates a significant amount of difficulty for the Arbitrator in trying to come to conclusions 
regarding the issues in dispute in this matter, particularly since there are no treating records whatsoever to 
review for a period of over seven years between May 2006 and July 20 I 3. In particular, the records of Dr. 
Millikan would be highly relevant and important in this matter. The Arbitrator also notes with interest that the 
Petitioner rejected a third surgery recommended by Dr. Mitsos, despite his ongoing complaints, as well as a 
specialist referral from Dr. Peoples in January 2014. The key thing to understand here is that the Petitioner bears 
the burden of proof in this case, and thus it was his burden to produce the evidence necessary to support his 
case. 

Based on the evidence available in the record, the Arbitrator finds that the Petitioner reached MMI sometime 
between May 2006 and July 2013. The evidence in the record makes it virtually impossible to determine a 
specific date in this period. The only "treatment" referenced for the Petitioner in the record of evidence after 
July 2013 would be a prescription for Norco from his primary care provider. The Arbitrator also notes that 
Petitioner was treating with Dr. Peoples for multiple unrelated health issues as well. 

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO 
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL 
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES, 
THE ARBITRATOR FINDS AS FOLLOWS: 

The only claimed unpaid medical expenses submitted into evidence by Petitioner are from Dr. Peoples. (Px3). 
The invoice documentation references dates of service from 7/29/13 through 2/15/17 (21 visits) with an 
outstanding balance totaling $16.15. This invoice also notes payments by BlueCross/BlueShield, adjustments 
and bad debt credits, but no total for this, other than that the balance listed is from a 2/ l 1/ I 3 visit. After 
reviewing the bill, the Arbitrator finds that Petitioner has failed to prove, beyond a preponderance of the 
evidence, that this date of service is causally related or medically necessary to the instant claim. Petitioner has 
been treating with Dr. Peoples for both related and unrelated health issues and the Arbitrator did not locate a 
medical report from 2/11/ 13 in evidence, so there is no way to tell what the purpose of that visit was or if it had 
anything to do with the left groin condition. Moreover, some of the balance has previously been paid by 
insurance or has been written off as bad debt. This bill is denied. 

WITH RESPECT TO ISSUE {K), WHAT AMOUNT OF COMPENSATION IS DUE FOR 
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR 
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS: 

According to Arbitrator's Exhibit 1, the parties have stipulated that the Petitioner is entitled to temporary total 
disability from 6/15/05 through 1/15/14. The parties have also stipulated that the Petitioner is entitled to 
maintenance benefits from 1/16/14 through 5/17/17, and that the Respondent has paid a total of $293,118.47 in 
TTD benefits and $114,029.16 in maintenance benefits. 
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With respect to allegedly unpaid benefits, Petitioner is seeking maintenance benefits from 5/18/17 through the 
5/15/19 hearing date. The payment ledger submitted at trial by Respondent establishes that Petitioner was paid 
either TTD or maintenance benefits from the time of the injury until benefits were terminated on 5/17/17. (Rx2). 

Petitioner testified he had applied for SSDI benefits by the time of his vocational evaluation in 2012. There is no 
evidence which would support whether he is receiving or is not receiving such disability benefits. If he is 
receiving them, there has been no evidence produced which would indicate whether such disability benefits are 
based on the left groin injury in whole or in part, or whether the award of such benefits is related to Petitioner's 
multiple eomorbidities. The Petitioner has submitted a number of job logs into evidence, but many have a 
paucity of information in them, and there are multiple gaps in time in these logs. Most importantly, there simply 
is no evidence in the record which would support a valid determination of what the Petitioner's actual physical 
abilities have been since 5/10/06 or what they currently are beyond Petitioner's subjective symptomatic 
complaints. 

Ultimately, the Arbitrator has not been provided with sufficient evidence to make any determinations with 
regard to this issue beyond what the parties have stipulated to. Therefore, the Arbitrator finds that, per 
stipulation of the parties, the Petitioner is entitled to TTD benefits from 6/15/05 through 1/15/14 and to 
maintenance benefits from 1/16/14 through 5/17 /17. The Petitioner has failed to prove entitlement to further lost 
time benefits after 5/17 / 17. 

The Respondent is entitled to a stipulated credit against this award totaling $407,147.63 based on payments of 
TTD and maintenance made by Respondent to Petitioner prior to hearing. 

WITH RESPECT TO ISSUE (L}, WHAT IS THE NATURE AND EXTENT OF THE INJURY, THE 
ARBITRATOR FINDS AS FOLLOWS: 

Pursuant to §8.1 b of the Act, five criteria/factors must be weighed in determining the level of permanent partial 
disability for accidental injuries occurring on or after 9/1/11. As the accident in this case occurred prior to 
9/1/11, §8. I b of the Act is not applicable in this case. 

As noted above, the Arbitrator finds that the Petitioner sustained a left inguinal hernia as a result of the 6/14/05 
accident. This led to two separate surgeries, the first to repair the hernia with the use of mesh, and the second 
being exploratory to try to determine a basis for Petitioner's ongoing complaints. No records were submitted 
into evidence reflecting Dr. Millikan's diagnosis or why he determined that such surgery was reasonable to 
perform at that time. This is particularly problematic since this was after the Petitioner had been released by Dr. 
Holt, the original surgeon, along with his statement that there was no medical reason for the Petitioner not to 
return to work. The 5/10/06 surgery did indicate that a patch of the implanted mesh was adherent to a nerve, 
which Dr. Millikan stated "we think" was the ilioinguinal nerve, and this provides a reasonable inference that 
the surgery was reasonable and necessary. Pathology determined that removed fragments of tissue showed 
evidence of fibrosis, acute and chronic inflammation and abscess formation. Also noted was foreign body giant 
cell reaction and perivascular chronic inflammation. Unfortunately, there are no records in evidence which 
explain what these processes are, how they may have occurred and impacted Petitioner at that time or how they 
might impact him in the future. 

There then was an examination by Dr. Mitsos at the Respondent's request in January 2007, at which time he 
opined that Petitioner could be suffering from infection and recommended an additional surgery. Again, there 
are no subsequent records in evidence from Dr. Millikan for the Arbitrator to review, though a later record 
review by Dr. Mitsos noted that Millikan apparently had indicated further impact to the noted nerve could cause 
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Petitioner to "lose" his left lower leg. Again, the lack of evidence in the records leads to a lack of clarity as to 
how such a conclusion would have been reached, as there are no records or depositions by which to understand 
how Dr. Millikan may have come to such conclusion. 

Only from the record review of Dr. Mitsos is it understood that Dr. Millikan at some point believed the 
Petitioner could not work. However, the Arbitrator would be hard pressed to give this determination any 
significant weight without the records of the doctor who is making such an opinion in evidence for review. Dr. 
Mitsos then indicates that he believed Petitioner reached MMI sometime between 2007 and 2014, and that his 
left groin condition had resolved long prior to the March 2018 record review and that he was no longer being 
treated for such condition. While Dr. Mitsos had previously opined in 2007 that the Petitioner was restricted to 
sedentary duty, this was his determination pending the surgery he recommended. 

There are multiple subsequent vocational reports which attempt to determine what the Petitioner's prospects are 
for re-employment, as well as what he might be able to earn in such position. The Arbitrator cannot put any 
significant weight on these reports either as there has been no true determination of the Petitioner's work 
abilities, which is a key factor in any vocational evaluation. Of great importance in this regard, in the 
Arbitrator's view, is that Dr. Mitsos indicated that an FCE had been performed, however the FCE report was not 
included in the evidentiary record. Thus, it cannot be determined from the evidence what may have been found 
in terms of the Petitioner's functional physical abilities, nor whether it was a valid or invalid test. Additionally, 
the Petitioner has a valid CDL at this time, which necessarily either requires him to have undergone and passed 
a physical or at minimum provide his own certification that he was physically capable of driving a truck. He also 
has obtained a culinary arts degree in 2012. It is unclear why he would have obtained this degree if he was 
unable to perform the jobs associated with such degree. Following the 4/12/12 vocational evaluation, there were 
some reasonable recommendations that Petitioner was advised to follow up on, and there is no evidence 
indicating that he did so with any of the noted recommendations, including obtaining an updated medical 
evaluation and discussing job opportunities with the culinary arts program assistant at Triton College. 

Ultimately, the burden is on the Petitioner to prove up the elements necessary to support a determination of 
either a permanent total disability, a wage differential or a percentage of a person in this case. The lack of 
relevant and necessary evidence in this case, as outlined in detail throughout this decision, leaves the Arbitrator 
unable to find that the Petitioner is either permanently and totally disabled or that he was unable to return to his 
regular job, whether the Respondent may have had any ability to accommodate validly determined work 
restrictions, or what Petitioner might be able to earn currently. The determination of Dr. Peoples, a general 
practitioner, that the Petitioner is unable to work without any explanation of the basis for this opinion does not 
carry much weight here. It is entirely possible that her statements are just a parroting of what the Petitioner may 
have told her, as there is no indication in the records of Dr. Peoples that she determined such a conclusion on 
any examination or test results. Therefore, the Arbitrator finds that the evidence supports only a finding 
regarding a percentage of loss in this case. 

The Arbitrator believes the Petitioner sustained what typically would have been a relatively minor repairable 
injury, an inguinal hernia, which then appears to have gone on to involve a nerve or nerves in the inguinal area. 
The Petitioner then had an opportunity to seek a third surgery, which he declined. He may have had valid 
reasons for declining this, but without medical records to explain the situation, it is impossible for the Arbitrator 
to make any findings in this regard. It does appear that the injury may have significantly impacted the 
Petitioner's ability to work, but he has not produced sufficient evidence to make any factually supported 
conclusions. Based on the above factors, the record taken as a whole and a review of prior Commission awards 
with similar injuries similar outcomes, the Arbitrator finds that Petitioner sustained permanent partial disability 
to the extent of the loss of use of20% of the person as a whole pursuant to §8(d)2 of the Act. 

12 

21IWCC0291



 

 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 14WC019027 
Case Name TAYLOR, ROBERT L v.  

NORTHWESTERN MEMORIAL HOSPITAL 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0292 
Number of Pages of Decision 23 
Decision Issued By Deborah Simpson, Commissioner 

 

 

Petitioner Attorney  Hayley Graham 
Respondent Attorney Christine Jagodzinski 

 

          DATE FILED: 6/14/2021 

  
  

 

  
  
 /s/ Deborah Simpson, Commissioner 
 Signature 
  

 



14 WC 19027 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ROBERT TAYLOR, 

Petitioner, 

vs. NO:  14 WC 19027 

NORTHWESTERN MEMORIAL HOSPITAL, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causation, notice, TTD, PPD, 
and medical expenses both current and prospective, and being advised of the facts and law, changes 
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

Petitioner worked for Respondent as a registered nurse.  As a requirement of his 
employment, Petitioner was directed to take an MMR vaccine, which protects against measles, 
mumps, and rubella.  Petitioner testified to “allergic breakouts” after the injection, sought 
treatment, and was diagnosed with Fibromyalgia.  In this claim, Petitioner alleges taking the 
vaccine resulted in his developing chronic urticaria (hives) and angioedema (swelling), for which 
he seeks compensation. 

The Arbitrator found that Petitioner did not sustain his burden of proving his current 
conditions of ill-being of urticaria and angioedema were caused by administering the vaccine.  The 
Commission agrees with the Arbitrator’s analysis and conclusions in this regard.  Therefore, we 
affirm and adopt those aspects of the Decision of the Arbitrator. 
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The Arbitrator also found that Petitioner did not provide adequate notice of his alleged 
accident/injury.  Petitioner received the vaccine on January 25, 2014.  He saw an allergist, Dr. 
Ghani, on February 25, 2014, who first posited that there could be a relationship between the 
vaccine and the conditions of ill-being.  He sent that note to Respondent on March 12, 2014.  His 
note indicated that since Petitioner received the vaccine he developed these symptoms.  The 
Arbitrator stressed that the notice was clearly past the 45-day statutory limit and that the note was 
too vague as to actually put Respondent on notice that Petitioner may have a WC claim.   

The Commission agrees with the Arbitrator that Petitioner did not prove accident or 
causation to a condition of ill-being.  However, the Commission is not so convinced concerning 
the Arbitrator’s finding on notice.  The Act requires notice within 45 days of the time a claimant 
knew, or should have known, of a possible causal connection between a condition of ill-being and 
work-related activities.  There is no evidence that Petitioner had any knowledge of any possible 
connection between his ongoing symptoms and receiving the vaccine until his initial visit with Dr. 
Ghani on February 25, 2014.  The March 12th notification was 47 days after the accident but is was 
clearly within 45 days of the time Petitioner became aware of the possible connection.  In addition, 
the Commission is required to construe the notice requirement liberally on behalf of the claimant 
and Respondent should show some prejudice due to the delay in notice.     

Respondent has not alleged prejudice from delay in notification, and the Commission does 
not see how it could have been prejudiced by the delay.  This is not a case in which a claimant 
claimed a physical accident resulting in an acute injury, where the employer could seek witnesses 
and conduct possible other investigations.  This claim involves a scientific/medical assessment and 
not any on-the-ground investigation.  In addition, we do not see how Petitioner could have affected 
his condition, and therefore his claim, between the date of his becoming aware of the possible 
work-connection and the date of his notice.  The Commission concludes that even though 
Petitioner’s notice was not perfect, it would not bar Petitioner’s claim if he had been able to prove 
accident and causation. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated March 31, 2020 is affirmed and adopted, except as noted above.  

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner has failed to prove 
accident or causation to a current condition of ill-being and compensation is denied. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
O-5/5/21 Steven J. Mathis 
DLS/dw /s/Deborah J. Baker 
46 Deborah J. Baker  

June 14, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF ARBITRATOR DECISION 

TAYLOR, ROBERT L Case# 14WC019027 

Employee/Petitioner 

NORTHWESTERN MEMORIAL HOSPITAL 

Employer/Respondent 

On 3/31/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0009 ANESI OZMON RODIN NOVAK ET AL 

HAYLEY K GRAHAM SLEFO 

161 N CLARK ST 21ST FL 

CHICAGO. IL 60601 

2461 NYHAN BAMBRICK KINZIE & LOWRY 

CHRISTINE M JAGODZINSKI 

20 N CLARK ST SUITE 1000 

CHICAGO. IL 60602-4195 
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STATE OF ILLINOIS ) 

COUNTY OF COOK 

)SS. 

) 

D Injured Workers' Benefit Fund 
(§4(d))

D Rate Adjustment Fund (§S(g)) 

D Second Injury Fund (§8( e) I 8) 

� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Robert L. Taylor 

Employee/Petitioner 

v. 

Northwestern Memorial Hospital 
Employer/Respondent 

Case# 14 WC 019027 

Consolidated cases: __ 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was 
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the 
Commission, in the city of Chicago, on April 30, 2018. After reviewing all of the evidence 
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and 
attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. D Was there an employee-employer relationship?
C. � Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent?
D. � What was the date of the accident?
E. � Was timely notice of the accident given to Respondent?
F. � Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?
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K. [8J What temporary benefits are in dispute?
D TPD D Maintenance 1:2:J TTD 

L. [8J What is the nature and extent of the injury?
M. 0 Should penalties or fees be imposed upon Respondent?
N. 0 Is Respondent due any credit?
0. Oother --

ICArbDec 2/10 100W. Randolph Street #8-200 Chicago, IL60601 312/814-6611 Tofl-free866/352-3033 Website: www.iwcc.if.gov 

Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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FINDINGS 

On 12/27/2013, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did not sustain an accident that arose out of and in the course of 

employment. 

Timely notice of this accident was not given to Respondent. 

Petitioner's current condition of ill-being is not causally related to the accident. 

In the year preceding the injury, Petitioner earned $45,380.11; the average weekly wage was 

$872.69. 

On the date of accident, Petitioner was 48 years of age, married with 1 dependent child. 

Petitioner has not received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical 

services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for 

other benefits, for a total credit of $0. 

Respondent is entitled to a credit of$1,537.33 under §S(j) of the Act. 

ORDER 

Given that Petitioner failed to prove that sustained an accident that arose out of his employment 

by Respondent and that he failed to prove that he gave timely notice of his claimed accident to 

Respondent and that he failed to prove that his current condition of ill-being is causally related to 

his claimed accident, Petitioner's claim is denied. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after 

receipt of this decision, and perfects a review in accordance with the Act and Rules, then this 

decision shall be entered as the decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set 

forth on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day 

before the date of payment; however, if an employee's appeal results in either no change or a 

decrease in this award, interest shall not accrue. 
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Robert L. Taylor v. Northwestern Memorial Hospital 
14WC19027 

INTRODUCTION 

This matter proceeded to hearing before Arbitrator Steven Fruth. The disputed 

issues were: C: Did an accident occur that arose out of and in the course of Petitioner's 

employment by Respondent?; D: What was the date of the accident?; E: Was timely 

notice of the accident given to Respondent?; F: Is Petitioner's current condition of ill

being causally related to the accident?; J: Were the medical services that were provided 

to Petitioner reasonable and necessary? Has Respondent paid all appropriate charges 
for all reasonable and necessary medical services; K: What temporary benefits are in 

dispute? TTD; L: What is the nature and extent of the injury? 

FINDINGS OF FACT 

Petitioner Robert Taylor testified that he was employed by Respondent 

Northwestern Memorial Hospital as a registered nurse. Petitioner had worked for 
Respondent for approximately 14 years prior to his accident. He worked part-time: two 

12-hour shifts per week since 2002. He had a measles, mumps, and rubella (MMR)

vaccination at Respondent's Employee Wellness Center on December 27, 2013.
Petitioner testified that he was required to receive the vaccination as part of his

employment with Respondent. Petitioner testified that he worked the overnight shifts
and sometimes confused dates, which is why some records indicated that he had the

vaccination on December 26, 2013 rather than December 27.

Petitioner testified that the next day, December 28, he noticed swelling on his 

upper lip and left hand. He also had hives and an itchy rash. He iced the swelling and 

drank cold water and took Benadryl to minimize the symptoms. He worked his next 

scheduled shift despite his symptoms. 

Petitioner testified that he consulted Respondent's internal research system, 

which contains information on side effects from different procedures or conditions. The 
research system is used to inform patients when they are being discharged. He looked 
up side effects of the MMR vaccine. Petitioner stated that the research noted that 

swelling and itching were listed as side effects that could last a few days. 

Petitioner's symptoms progressed over the next few weeks to swelling in his 

abdomen, upper and lower lips, testicles, and throat. He continued to work, but had a 
couple of "call-offs" over the following weeks. He eventually sought medical treatment 

as the symptoms progressed. He testified that he called an allergist, Dr. Mohammad 

5 

21IWCC0292



Ghani, in January 2014 to schedule the next available appointment, which was February

17, 2014. 

Petitioner presented to Dr. Ghani for an initial visit February 17, 2014. He gave a 

history of swelling, itchiness on his lips, chin, eyes, as well as swelling of his tongue and 
hives since having the MMR vaccine on December 27 (PX #1). 

Petitioner testified he had hives in early November 2013 after he purchased a 

wool coat. He had a red rash and took Benadryl. He testified he stopped wearing the 

coat around Thanksgiving and his symptoms went away. Mr. Taylor stated he told Dr. 

Ghani about the wool coat when he first saw him. Petitioner was unable to undergo 
scratch testing to determine the cause or confirm his allergies as he could not stop 

taking antihistamines for 7 days. According to the records Dr. Ghani ordered a lab 

workup and prescribed Pepcid, prednisone, Zyrtec, steroids, and Benadryl. Petitioner 
testified that Dr. Ghani prescribed Claritin. 

Petitioner returned to Dr. Ghani on February 25, 2014 to discuss the lab results. 

The labs were normal except a high IgE, over 300, when it was only supposed to be 0-

100. Petitioner testified he understood that to mean he had been exposed to an allergen.

He testified that Dr. Ghani said the MMR was the likely cause since his symptoms began

right after receiving the injection. Petitioner further testified that Dr. Ghani gave him a

note that detailed that he had been suffering from urticaria (hives) and angioedema

(swelling) since receiving the MMR and that he should not undergo any additional
vaccinations until his symptoms resolved. Dr. Ghani also recommended continued

Zyrtec and Pepcid.

Petitioner testified on cross-examination that he never had a workers' 

compensation claim before or been injured on the job before. He further testified that 
he did not ask for a workers' compensation claim to be set up and continued putting his 

treatment through his group health insurance because at the time, he did not really 

know what was going on or where his symptoms were coming from. 

Petitioner further testified that he was not aware of the procedure for reporting a 

work-related injury. He did not research what he was supposed to do. Petitioner also 

stated that he was still able to continue going to work and thought the symptoms would 

just eventually pass. He also acknowledged that he did not report his MMR reaction to 

his supervisor Cynthia Wolpert or that he completed an employee incident report. 

Petitioner testified that he faxed the February 25, 2014 letter from Dr. Ghani (PX 

#7) to Brian Nathe, a Safety Officer in the Human Resources Department, on March 12, 

6 

21IWCC0292



2014. Petitioner testified he sent a follow-up email to Mr. Nathe advising of same and 
received an email back from Mr. Nathe acknowledging receipt on March 14, 2014 (PX 
#8). Petitioner testified he sent the letter to advise Respondent that he had been 
suffering from the urticaria and angioedema since the MMR vaccination and would not 
be able to undergo any additional vaccinations at that time. 

On redirect examination Petitioner testified that he did not connect the MMR to 
his symptoms until Dr. Ghani reviewed the initial lab results with him. 

Petitioner testified that he continued to follow up with Dr. Ghani on a monthly 
basis through July 25, 2014. His symptoms waxed and waned over that time. He 
testified that he had fairly regular outbreaks, approximately 5 per month. He described 
his outbreaks as swelling along his face, throat, colon, and genitals. He also had hives 
along his trunk, legs, and neck. He received a DepoMedrol injection March 31, 2014. 

Around July 2014, Petitioner began to have pain in his shoulders, hips, and 
ankles. He was authorized off work as of August 14, 2014. He had persistent joint pain 
and Dr. Ghani prescribed Mobic on October 20, 2014. The Mobic caused rectal 
bleeding, so he stopped taking the medication. 

Petitioner testified that the he continued to see Dr. Ghani with persistent hives 
and swelling, but that he also continued to have the joint pain and swelling. Petitioner 
testified that Dr. Ghani suggested he see a rheumatologist. He further testified that Dr. 
Ghani had restricted him from working from October 23, 2014 through December 1, 

2014. He last worked on October 23, 2014. 

Petitioner saw Dr. Lynn Meisles, a rheumatologist, November 10, 2014, 

complaining of joint and muscle pain since August 2014 (PX #5). Petitioner complained 
of pain in both feet and ankles, right worse than left, as well as bilateral knee pain. 
Petitioner also complained of pain in both shoulders, right worse than left. He had a 
history of urticaria and angioedema since December 2013. Petitioner did not give a 
history of the December 2013 MMR vaccination. She did a work-up for arthritis and 
dehydration. X-rays of the right shoulder, ankle, and foot were negative for arthritis. 
He continued to treat with Dr. Ghani and Dr. Meisles simultaneously. 

On December 15, 2014, Petitioner returned to Dr. Meisles, who reviewed the lab 
tests, which were unremarkable. Petitioner complained of difficulty sleeping and 
staying asleep as well as difficulty staying focused. He also complained of pain around 
his hips, pelvis, neck, bilateral shoulders, bilateral trapezius, elbows, and wrists. Dr. 
Meisles administered a left shoulder/subacromial bursa cortisone injection. She 
restricted him from working through December 24, 2014. 
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Dr. Meisles administered a Depo-Medrol injection December 31, 2014. The 
injection relieved the joint pain. On January 12, 2015, Petitioner returned to Dr. Meisles 
complaining of pain across his chest, back, neck, and headaches. He also reported 
fatigue and difficulty sleeping. Dr. Meisles noted multiple positive tender points, 
including bilateral trapezius, bilateral costochondral joints, bilateral elbows, bilateral 
hips, and bilateral knees. Dr. Meisles diagnosed fibromyalgia. She recommended 
physical therapy and prescribed Cymbalta. She restricted him from working through 
January 30, 2015. 

Petitioner underwent an initial evaluation for physical therapy at Midwest 
Physical Therapy January 26, 2015 (PX #4). He reported pain in his thighs and hips, 
low back, midback, neck shoulders, and headaches. His ranges of motion were 
decreased due to pain. The physical therapist noted that Petitioner's symptoms were 
consistent with fibromyalgia. There was no note of the date of onset of the complaints 
or any reference to an MMR vaccination. Therapy was recommended to continue 3 
times per week for 4 weeks. 

Petitioner returned to Dr. Meisles February 9, 2015. He reported improvement 
with Cymbalta but still had stiffness and pain. Dr. Meisles continued with the diagnoses 
of fibromyalgia. She recommended he decrease physical therapy to once a week. 
Petitioner went to 4 sessions of therapy through February 17, 2015, after which he was 
officially discharged on May 6, 2015, with minimal progress noted. 

Dr. Ghani wrote narrative reports dated February 20, 2015 ( PX #2 & DepX #2) 

and June 20, 2016 (PX #2 & DepX #3), in which he stated Petitioner had been under his 
care for urticaria and angioedema. These letters were not included in Petitioner's 
Exhibit #1, Dr. Ghani's clinical chart. Dr. Ghani noted that Petitioner had had 
intermittent hives that began in November 2013 and were treated and resolved with 
over-the-counter medications. Dr. Ghani further noted that after Petitioner received an 
MMR vaccine on December 27, 2013 Petitioner developed "swelling of the lips, chin, 
eyelids, and tongue and were persistently requiring multiple antihistamines and 
steroids," (PX #2 & DepX #3). Dr. Ghani stated that he "performed a thorough history, 
physical, and allergy work up, but no other definite trigger of cause for his symptoms 
was found" aside from Petitioner receiving the MMR vaccine. 

On May 21, 2015, Petitioner returned to Dr. Meisles with continued pain and 
generalized positive tender points. Dr. Meisles recommended Lyrica. Petitioner 
continued to see Dr. Ghani on a monthly basis and had persistent swelling and hives 
despite his prescription steroids and antihistamine regimen. 
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Petitioner took FMLA leave when he had been off since October of 2014. When it 
ran out and he could not return to work, he was terminated on June 22, 2015 (PX #12). 

Petitioner testified he had never had a workers' compensation claim before nor 
had he been injured on the job before. He further testified that he did not ask for a 
workers' compensation claim to be set up immediate and continued putting his 
treatment through his group health insurance because at the time, he did not really 
know what was going on or where his symptoms were coming from. 

Petitioner further testified that he was not aware of the procedure for reporting a 
work-related injury. He did not research what he was supposed to do. Petitioner also 
stated that he was still able to continue going to work and thought the symptoms would 
just eventually pass. 

Petitioner testified that he faxed the February 25, 2014 letter from Dr. Ghani (PX 
#7) to Brian Nathe, a Safety Officer in the Human Resources Department, on March 12, 

2014. Petitioner testified he sent a follow-up email to Mr. Nathe advising of same and 
received an email back from Mr. Nathe acknowledging receipt on March 14, 2014 (PX 
#8). Petitioner testified he sent the letter to advise Respondent that he had been 
suffering from the urticaria and angioedema since the MMR vaccination and would not 
be able to undergo any additional vaccinations at that time. 

Petitioner continued to follow up with Dr. Meisles for his fibromyalgia. He last 
saw Dr. Meisles January 16, 2017. He continued to have pain, stiffness and fatigue. She 
recommended continued exercise and prescribed Lyrica and duloxetine (Cymbalta). 
Petitioner testified that his insurance changed, and he could no longer see Dr. Meisles 
through his network. He further testified his care was transferred to his primary care 
physician for medication management of both his fibromyalgia and chronic urticaria 
and angioedema. 

Petitioner's last visit with Dr. Ghani was March 10, 2017. At that time, he 
continued to report episodes of angioedema and difficulty swallowing during the 
outbreaks. Dr. Ghani was prescribing Ambien, Levocetirizine, Montelukast, Meclizine, 
Banophen, Cymbalta, Lyrica, EpiPen, Pepcid, Vitamin D, Senokot Tablet, and Lyrica. 

On December 4, 2015, Petitioner presented as a new patient to Dr. Tamajah 
Gibson at Austin Family Health Center/Melrose Park Family Health Center (PX #6). 

He complained of 4/10 "body" pain. His main issues included dizziness. He had two 
falls with symptoms since February 2014. He reported trouble sleeping. Petitioner 
reported that he had visual changes and ringing in the ears. His blood pressure was 
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140/92 and had a 41.19 BMI. Petitioner's medical history of current problems included 

vertigo, disorder of vision, unspecified fall, dizziness, fibromyalgia, unspecified allergy, 

and angioneurotic edema (later corrected to angioedema), and morbid obesity. No 

history of adverse or allergic reaction to MMR or other vaccination was noted. 

Dr. Gibson diagnosed vertigo, falls, dizziness, fibromyalgia, allergies, and morbid 

obesity. Dr. Gibson recommended water therapy for his fibromyalgia, MRI of the brain, 

and an evaluation with an ENT to determine the cause of his dizziness. Petitioner's 

medications included Meclizine, an EpiPen, Banophen, Ambien, Famotidine, Singular, 

Xyzal, Duloxetine, Lyrica, and Amlodipine. 

Petitioner continued with medical care at Melrose Park Family Health Center 

through 2016. Dr. Gibson referred Petitioner for physical therapy for his fibromyalgia. 

Petitioner was evaluated at Westlake Hospital February 9, 2016. In history, Petitioner 

reported the onset of angioedema and urticaria August 2014, which began after going on 

a steroid and antihistamine regimen. There was no notation of an MMR vaccination. 

Petitioner was seen by behavioral health provider Cesar Madrigal on May 11,

2016 (PX #6). Petitioner was noted as socially withdrawn, having poor self-esteem and 

financial issues. It was noted, "Pt. worked as an RN, on a new job he obtained a year ago 

during the orientation, he was mandated to take an antibiotic which caused his physical 

symptoms which led to him being disabled." Petitioner was diagnosed with depression. 

There was no note regarding an MMR vaccination. There was no note regarding 

causation. Petitioner's care was complicated by his diagnosis of Type II diabetes. 

Petitioner had a pain management assessment at APAC Groupe May 12, 2016 (PX 

#6). Petitioner was referred for evaluation of dizziness, vertigo, and a couple of falling 

episodes. He reported that he last felt well in 2013 "just prior to getting MMR vaccine." 

He reported that the next day he developed edema of the lips and hands and thereafter 

developed hives and angioedema. 5 to 6 months after that he developed joint and 

muscle pain and was diagnosed with fibromyalgia. Pertinent medical history included 

fibromyalgia, hypertension, depression, headache, chronic pain syndrome, sexually 

transmitted disease, sleep apnea, and gastric ulcer. Petitioner also reported 5 falls since 

May 2015 due to dizziness. The neurological examination was unremarkable other than 

mild swaying to the left with eyes closed and antalgic gait. 

It was noted, "Symptoms seem to have started around the time when several 

pharmaceuticals where started, beginning with Cymbalta worsening with the addition of 

Lyrica." It was also noted that Petitioner had "an interesting progression of problems 

since late 2013 after having MMR vaccine (allergy, then chronic urticaria, then FMS, 

then dizziness)." There was no note regarding causation of any of Petitioner's symptoms 

or diagnoses. 
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Petitioner testified he had undergone an MMR vaccination on June 29, 2009 for 
his employment with Respondent. He had no side effects from that vaccination. 
Petitioner further testified that an individual can develop allergies at different stages of 
life. 

Petitioner testified that he was healthy prior to his outbreak of hives in November 
2013 that had resolved prior to the MMR vaccine. He attributed the hives to a wool coat 
he had purchased. After he stopped wearing the coat, the hives went away. He did not 
seek medical treatment and just took over-the-counter antihistamines. Petitioner 
further testified that the only allergic reaction he had to food was to strawberries as a 
child. 

Petitioner testified that he had trouble sleeping prior to the MMR vaccine, but it 
had worsened after. He attributed his previous sleep issues to his overnight schedule for 
work. 

Petitioner testified that he experiences side effects from his medications, 
including drowsiness throughout the day and after sleeping at night, unrestorative sleep 
and loss of focus. Petitioner further testified that he still experiences pain and 
discomfort in his shoulders, hips and back that he rates at a 3 - 8/10. He stated that his 
symptoms are exacerbated by temperature and activities. 

Petitioner testified that he has not worked since October of 2014, but at this time, 
no doctor has him authorized him off work at this time. Petitioner further testified that 
he applied for and was awarded Social Security disability benefits approximately 3 
months ago. Petitioner stated that he continues to suffer from allergic outbreaks with 
hives and swelling approximately twice per month that last for several days. Petitioner 
testified that the medications he has to take during the outbreaks leave him fatigued and 
able to do little of anything during the outbreak. 

Brian Nathe testified on behalf of Respondent. He has worked for Northwestern 
Medicine as a Safety Officer II in the Human Resources Department. Mr. Nathe testified 
that his role involved Joint Commission compliance, meaning he helped keep the 
hospital and its employees in compliance with various regulations, as well as 
occupational injury reduction, meaning identifying high injury areas and developing 
solutions for improvement. 

Mr. Nathe testified that there were 3 ways for employees to report work injuries: 
1) electronically through SafetyNet; 2) directly through a supervisor; or 3) going to
Corporate Health. Mr. Nathe testified that employees were provided the procedure for
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reporting an injury at new employee orientation. He further testified that employees 

were to fill out "incident reports" if they were injured on the job. He noted that they 

were identified as "incident" reports rather than "injury" reports because they 
encouraged "over-reporting." 

Mr. Nathe testified that he was not Petitioner's supervisor. Cynthia Wolpert was 

Petitioner's supervisor. When presented with Petitioner's Exhibit #8, he testified that 
he recognized his email address, but did not specifically recall the correspondence 

contained within the emails. He noted that he cc'd Ms. Wolpert because she was 

Petitioner's supervisor. 

Mr. Nathe further testified that he would have reviewed the note from Dr. Ghani 

(PX #7) when he received it via fax from Petitioner. He testified that despite Dr. Ghani's 

note stating, "Robert has been suffering from urticarial and angioedema since he 
received the MMR vaccine," he did not request Petitioner fill out an incident report. Mr. 
Nathe testified that this did not raise a red flag to him as being an "incident." He further 
testified that he did not inquire as to how long previously Petitioner had undergone the 

MMR vaccine. Mr. Nathe testified that he would have forwarded the note from Dr. 
Ghani to one of two committees to review the in determination of whether Petitioner 

could have an accommodation to not undergo a TDAP vaccination. Mr. Nathe testified 

that he was not aware if anyone from the committee that reviewed the note had 

requested that Petitioner fill out an incident report. 

Evidence Deposition of Dr. Mohammed Ghani. March 21. 2017 (PX #3) 

Dr. Mohammad Ghani testified by evidence deposition on March 21, 2017. Dr. 

Ghani specializes in allergy and immunology. He is board-certified in pediatrics and 

allergy /immunology. 

Dr. Ghani testified that he first saw Petitioner on February 17, 2014. Petitioner 

told him he had had hives in November 2013 that improved with Benadryl. Petitioner 

then had an MMR injection and he told Dr. Ghani he started getting sick with hives that 

did not respond to Benadryl and antihistamines. At the first examination, Petitioner did 
not have hives, but Petitioner then showed pictures of his angioedema of the lips and 

hives on his body. Dr. Ghani testified that he planned to do a work-up to determine 

what could have been the possible cause of the hives. He ordered bloodwork to check 
immune markers to see what may be triggering the hives. Dr. Ghani stated he thought 

Petitioner could have an allergy or a thyroid or autoimmune condition causing his hives. 

He saw Petitioner again on February 25, 2014 and recommended that Petitioner hold 
off on the Tdap immunization requested by work. 
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Dr. Ghani testified that Petitioner's IgE was a little bit high and he tried to switch 
medications, so he could run allergy tests. Dr. Ghani could not initially recall whether 
he performed allergy tests, but then confirmed no allergy testing was done after 
reviewing the electronic record. 

Dr. Ghani stated Petitioner was ready to go back to work, but Petitioner needed 

the Tdap vaccination, so he checked his titers to see if he was immune or not. Because 
Petitioner was immune, Dr. Ghani stated he did not require another shot. Dr. Ghani did 
not mention any statement by Petitioner that he had had hives in November 2013 

related to a wool coat. 

Dr. Ghani testified that Petitioner began seeing a rheumatologist because his 
joint pains took over more of a problem than his hives at that time. On April 27, 2015, 

Dr. Ghani noted Petitioner was essentially stable. He was getting some hives, but they 

resolved on their own within 20 or 30 minutes. Dr. Ghani testified that Petitioner was 
tested to determine if he had a remote cause of hereditary angioedema, Dr. Ghani 
believes that test was negative. 

Dr. Ghani testified that Petitioner's diagnoses included chronic urticaria and 
angioedema with the triggering factor the MMR immunization based on his history. 
When asked further whether the chronic urticaria and angioedema might or could be 
related to the MMR vaccine, Dr. Ghani stated, "it could be, or it may be, but we have no 
definite proof." Dr. Ghani further stated that Petitioner had no prior history of any 
allergies before these episodes. He based his causation opinion on a "cause and effect" 
relationship, which he stated was an accepted process. 

On cross-examination, Dr. Ghani stated he could not say 100% whether 
Petitioner's hives that began in November 2013 had completely resolved before he got 
the MMR vaccine. Dr. Ghani also testified that hives are not a typical side effect of the 
MMR vaccine, but stated he does see about 4 or 5 cases a year. Dr. Ghani stated that the 
MMR vaccine could have caused the hives, but he had never seen anyone with hives 
lasting this long. Dr. Ghani admitted that sometimes children who have hives after the 
MMR vaccine are highly allergic to eggs and that MMR is produced in an egg embryo. 
Dr. Ghani further testified he has not seen any cases of angioedema resulting following 
the MMR vaccine. Dr. Ghani stated Petitioner does not have a history of any foods 

affecting him. 

Dr. Ghani also testified that a person can have idiopathic urticaria which can be 
chronic in nature where doctors are unable to determine the cause. Dr. Ghani did not 
know if Petitioner had any prior MMR vaccinations. He also testified he thought 
Petitioner had no previous history of any allergies. This was per Petitioner's report to 
him, but he never had the opportunity to review any medical records to confirm that 
information. Dr. Ghani testified there has been no definite trigger that he could discern 

13 

21IWCC0292



while treating Petitioner. Dr. Ghani admitted there is no reference to a food diary in his 

records, but stated Petitioner kept very excellent records of his daily activity, everything 

that he did. 

Dr. Ghani stated the elevated IgE exhibited by Petitioner suggested that he had 

some allergies. However, Dr. Ghani did not know what type of allergies Petitioner had 

because he was unable to perform allergy testing. 

Dr. Ghani admitted that he did not know of any literature that reported a 

cause and effect relationship between hives and angioedema and the MMR vaccine. He 

further testified that idiopathic hives occur even if no cause is identified. He testified 

that has not found the definitive cause of Petitioner's hives. 

Dr. Ghani wrote two narrative letters: February 20, 2015 and June 20, 2016 (PX 

#2). In both letters Dr. Ghani recited his treatment of Petitioner for urticaria and 

angioedema, which symptoms began after receiving MMR vaccine on December 27, 

2013. Dr. Ghani stated he obtained a thorough history, physical, and allergy workup, 

but no other definite trigger or causes for Petitioner's symptoms were found. 

Dr. James Grober Record Review (RX #4) 

At the request of Respondent, rheumatologist Dr. James Grober reviewed the 

records of Northwestern Memorial Healthcare, Dr. Muhammad Ghani and Dr. Lynn 

Meisles and wrote a report, dated June 5, 2016 (RX #4). Dr. Grober opined that 

Petitioner's diagnosis was fibromyalgia and idiopathic urticaria and angioedema. Dr. 

Grober further opined that the cause of Petitioner's fibromyalgia is unknown and that 

the MMR vaccination on December 27, 2013 did not cause or aggravate the 

fibromyalgia. Dr. Grober also stated that Petitioner's urticaria and angioedema were 

pre-existing conditions. 

Dr. Grober stated that he could not opine whether Petitioner is capable of 

working full duty as a registered nurse. He also noted that if Petitioner's urticaria! and 

angioedema persisted, he would require medication and continued care under an 

allergist. Dr. Grober stated that if Petitioner's fibromyalgia symptoms persisted he 

would require medication and continued care from a rheumatologist. He also indicated 

Petitioner may benefit from a sleep study. Dr. Grober noted that none of his 

recommendations were causally related to the MMR vaccine Petitioner received on 

December 27, 2013. 
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Dr. Alan Resnick Record Review (RX #5) 

On September 16, 2016, Dr. Alan Resnick reviewed records sent to him at the 
request of Respondent and medical literature and wrote a report (RX #5). Dr. Resnick 
stated, "I am unable to reference any study that indicates that the MMR vaccine is a 
cause for chronic urticaria and angioedema." He also noted that he had been a 
practicing allergist for more than 30 years and had never seen a patient who's chronic 
urticaria and angioedema could be traced to an MMR vaccine. 

CONCLUSIONS OF LAW 

C: Did an accident occur that arose out of and in the course of Petitioner's employment 

by Respondent? 
F: Is Petitioner's current condition of ill-being causally related to the accident? 

The Arbitrator addresses these issues jointly due to their close factual and 
conceptual relation. 

It is undisputed that Petitioner underwent an MMR vaccine at the request of 
Respondent at the Respondent's place of employment on December 27, 2013. Petitioner 
testified that in order to maintain his employment with Respondent he was required to 

undergo the MMR vaccination at Respondent's. However, it is disputed whether 
Petitioner was injured in an accident or incident (the MMR vaccination) that arose out 

of his employment by Respondent. It is further disputed whether Petitioner's current 
condition of ill-being was causally related to the MMR vaccination. 

Petitioner's medical records confirm that following the MMR vaccination on 
December 27, 2013 Petitioner developed swelling (angioedema) and hives (urticaria). 
Petitioner's symptoms progressed to the point where he consulted an allergist, Dr. 
Ghani, on February 17, 2014. It is notable that Petitioner continued to work as a nurse 
between the time of the vaccination and consultation with Dr. Mohammad Ghani. 
Petitioner was also treated by rheumatologist Dr. Lynn Meisles on referral from Dr. 
Ghani. Dr. Meisles eventually diagnosed Petitioner with fibromyalgia. 

Petitioner relies on the testimony of Dr. Ghani in asserting his claims of accident 

and causation. Dr. Ghani testified that in his opinion Petitioner developed urticaria and 
angioedema from the MMR vaccination. Dr. Ghani based his causation opinion on what 
he called a "cause/effect relationship." Dr. Ghani did not explain the clinical basis for 
this opinion other than stating a cause/ effect relationship is scientifically accepted. On 
cross-examination Dr. Ghani acknowledged that he was unaware of any published 
medical research which supported his causation opinion. He also testified that he was 
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unaware of any reported reaction to MMR comparable to Petitioner's reaction. He 
finally acknowledged that he had identified a triggering cause of petitioner's hives. 

Respondent rebutted Petitioner's claims with the records reviews from Drs. 

James Grober and Alan Resnick, RX #4 & RX #5. Dr. Grober opined that Petitioner had 

fibromyalgia and idiopathic urticaria! and angioedema. However, he opined that 

Petitioner's fibromyalgia was neither caused by nor aggravated by the MMR vaccination. 

Dr. Resnick, after review of Petitioner's medical records and medical research, found no 

relation between MMR vaccinations and urticaria! and angioedema. 

The greater number of witnesses in support of a proposition is not necessarily 

persuasive if the testimony or opinions of a lesser number of witnesses is more 

persuasive. Here, the Arbitrator finds the greater number of witnesses on the issue of 

causation to be more persuasive. Further, the Arbitrator particularly finds the 

cause/effect basis relied on by Dr. Ghani unpersuasive. Dr. Ghani relied on the concept 

of post hoc, propter hoc (after this, therefore because of this). Dr. Ghani confuses 

correlation with causation. Also, there is no indication in the medical records that Dr. 
Meisles related any of Petitioner's medical conditions, particularly fibromyalgia, to the 

MMR vaccination. 

In addition, the Arbitrator notes Petitioner's doubtful credibility. The Arbitrator 

notes that Petitioner was a particularly poor historian for a healthcare professional. 

When Petitioner transferred his primary care to Melrose Park Family Health Center on 

numerous occasions he neglected to disclose that he had received an MMR vaccination 

in December 2013. These encounters were during the pendency of the present claim. If 

in fact, Petitioner believed the MMR vaccination was the source of his medical problems 

for which he sought care at Melrose Park Family Health Center one would expect that he 

would have reported the vaccination in his medical history. 

The Arbitrator also found Petitioner's testimony about his lack of knowledge of 

Respondent's policies and procedures for reporting work related injuries or incidences 

to be disingenuous and unbelievable. 

For these reasons, the Arbitrator finds that Petitioner failed to prove that he 

sustained an injury that arose out of his employment by Respondent and also that he 

failed to prove that his current condition of ill-being was causally related to any accident 

or incident within his employment by Respondent. 
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D: What was the date of the accident? 

There was no genuine dispute that Petitioner had an MMR vaccination on 

December 27, 2013. Accordingly, the Arbitrator finds the date of claimed accident to be 

December 27, 2013. 

E: Was timely notice of the accident given to Respondent? 

The Arbitrator finds that Petitioner failed to give timely notice of his claimed 

accident to Respondent. 

Petitioner testified that he and Dr. Ghani first talked about the MMR vaccine as 
being the possible cause of his condition at the February 25, 2014 office visit. Prior to 

that, Petitioner testified he was unsure as to the reason for his condition because he had 

expected that if it was a side effect of the vaccination that it would simply clear up after a 
several days. Petitioner testified that on March 12, 2014 he faxed the letter prepared by 

Dr. Ghani, dated February 25, 2014, that stated, "Robert has been suffering from 

urticarial and angioedema since he received the MMR vaccine" (PX #7). 

Dr. Ghani's February 25 note does not include key words or phrases which would 

rise to notice of an accident or injury. The note says, "since he received the MMR 

vaccine." The note does not say "due to the MMR vaccine" or "because of the MMR 
vaccine." The content of the February 25 note does not state with any clarity whether 
there was a claimed accident or injury. Dr. Ghani's phrasing required speculation as to 

whether an injury was sustained as a result of the vaccination. Further, it invites the 

recipient to guess whether the vaccination was received at work or elsewhere. 

Additionally, Petitioner acknowledged that he did not file an employee incident 

report as required by Respondent's policies and procedures. One would expect a 
healthcare professional to report to their employer that they believed they sustained an 

injury of some sort from a mandated vaccination. A registered nurse knows the value 

and importance of accurate reporting. 

There is insufficient information in Dr. Ghani's February 25 note to permit 

Respondent to begin an appropriate investigation that §6(c) of the Act contemplates. 

Further, Petitioner's initial symptoms began the day after the December 27 
vaccination. In response, Petitioner investigated Respondent's in-house resource and 

identified side effects of MMR vaccinations within a few days. Clearly, Petitioner 
suspected some nexus between his symptoms and the MMR vaccination. This was 
outside the 45-day notice requirement set forth in §6( c) of the Act. 
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J: Were the medical services that were provided to Petitioner reasonable and necessary? 

Has Respondent paid all appropriate charges for all reasonable and necessary medical 

services? 

In light of findings stated above, the Arbitrator finds this issue is mooted and that 

Petitioner failed to prove that the medical care and services and the billing for those 

services were reasonable or necessary to treat Petitioner's claimed injuries. 

K: What temporary benefits are in dispute? ITD 

In light of findings stated above, the Arbitrator finds this issue is mooted and that 

Petitioner failed to prove that he is entitled to 'ITD benefits. 

L: What is the nature and extent of the injury? 

In light of findings stated above, the Arbitrator finds this issue is mooted and that 

Petitioner failed to prove that he is entitled to permanent partial disability. 

Steven J. Fruth, Arbitrator 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Luis Mota, 
Petitioner, 

vs. NO:  16 WC 26839 

Performance Contracting, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical, prospective 
medical, causal connection and temporary disability and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 15, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

There is no bond for removal of this cause to the Circuit Court by Respondent. The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

June 14, 2021
O 6/9/21 
DLS/rm 
046 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: Up   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ELIDRISSIYA BERRI, 

Petitioner, 

vs. NO:  11 WC 24037 

RENAISSANCE/MARRIOT HOTEL, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, TTD, PPD, and 
medical expenses both current and prospective, and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below, and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.  

The Arbitrator found that Petitioner sustained a compensable injury to her lower back on 
February 4, 2011 when she carried a case of soda at work as a bartender.  She treated extensively 
through March of 2019 with physical therapy, medication, and three injections.  The Arbitrator 
found that Petitioner suffered no more than a lumbar strain in the accident and awarded her 
medical expenses provided by Concentra and 25 weeks of PPD representing loss of the use of 
5% of the person-as-a-whole.  He also noted that Respondent paid the bills from Concentra, 
which was the only medical treatment to which Petitioner was entitled to treat her work-related 
condition of ill-being and that Respondent paid $3,573.85 in short-term disability benefits.  The 
Arbitrator also awarded Respondent credit of $15,256.56 in paid medical expenses, denied any 
additional medical expenses, and denied any additional TTD.   
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In arriving at his decision, the Arbitrator relied heavily on the opinions of Respondent’s 
Section 12 medical examiner, Dr. Lanoff.  He viewed Petitioner’s MRI and disagreed with 
Petitioner’s treating doctor, Dr. Song that the MRI showed disc herniations.  Dr. Lanoff 
appreciated no herniations in the MRI and even if the MRI displayed herniations, those 
herniations did not correspond to Petitioner’s subjective symptoms.  Finally, Dr. Lanoff noted 
that Petitioner exhibited five out of five positive Waddell signs connoting substantial inorganic 
findings and symptom magnification.  The Arbitrator also found Petitioner to be a not credible 
witness based on inconsistent testimony and reports to treating doctors.  

The Commission generally agrees with the Arbitrator on his analysis in this case.  We 
find no reason to disturb his determination of Petitioner’s credibility because he was able to 
personally observe her testify and his conclusion about her lack of credibility is corroborated by 
the record.  We also agree that Dr. Lanoff’s finding five out of five positive Waddell signs 
further erodes her credibility as well as putting into question the severity of her alleged condition 
of ill-being.  We also agree with the Arbitrator’s analysis and conclusion that Petitioner did not 
sustain her burden of proving that she was entitled to temporary total disability benefits.   

However, the Commission notes that the Arbitrator discounted the report of another of 
Respondent’s Section 12 medical examiners, Dr. Yapor.  He interpreted an MRI as showing “L5-
S1 disc collapse, modic changes foraminal stenosis, far lateral left L4-5-disc herniation and 
foraminal disc herniation not mentioned in report.”  His diagnoses were lumbar disc herniation, 
foraminal stenosis of lumbosacral region, back pain, and radiculopathy.  He opined that the 
condition was related to her accident because she had no back complaints until after the injury, 
her back complaints correlated with her MRI findings and she was neurologically intact.  He 
recommended L4-5 fusion surgery.  The Arbitrator took issue with Dr. Yapor’s failure to 
designate which MRI he was referring to.  We believe that the Arbitrator may have been too 
dismissive of that report.   

The Arbitrator only awarded medical bills from Concentra, which Respondent paid.  He 
also awarded Respondent credit in the amount of $15,256.56 for paid medical.  Based on Dr. 
Yapor’s and Dr. Song’s interpretation of MRI results, the Commission  concludes that Petitioner 
may have sustained some disc herniations in the work accident on February 4, 2011.  Therefore, 
we believe the Arbitrator should have awarded more of the medical expenses Petitioner incurred.  
We conclude that Respondent is liable for medical expenses through January 30, 2014.  At that 
time, Dr. Song noted that a new MRI showed that her herniations had resolved and that she had 
severe degenerative disc disease.  The Commission finds that after that date her treatment was 
incurred to treat her underlying degenerative condition and not the effects of the work injury. 

Because we acknowledge that Petitioner may have sustained disc herniations in her work 
accident, the Commission believes that permanent partial disability award should be increased. 
However, based on her symptom magnification, her ability to work after the accident, and the 
fact that her treating doctor found that any herniations she may have had had resolved, we find 
the award should be increased only slightly.   
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In looking at the entire record we believe that a permanent partial disability award of 37.5 
weeks of benefits representing loss of the use of 7.5% of the person-as-a-whole is appropriate in 
this matter.  Accordingly, we modify the Decision of the Arbitrator to award additional  medical 
benefits and increase permanent partial disability benefits. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated May 26, 2020 is hereby modified as noted above and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay medical 
expenses incurred by Petitioner to treat her work-related injuries through January 30, 2014, 
under §8(a) of the Act. 

IT IS FURTER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
permanent partial disability benefits in the sum of 290.01 for a period of 37.5 weeks, because the 
injuries sustained caused the loss of the use of 7.5% of the person-as-a-whole, pursuant to §8(d)2 
of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 14, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-4/20/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Pearline Wilson, 

Petitioner, 

vs. NO:   19 WC 3076 

Palmer House Hilton Hotel, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §§19(b) and 8(a) having been filed by the Petitioner 
and Respondent herein and notice given to all parties, the Commission, after considering the 
issues of accident, causal connection, medical, prospective medical and temporary disability and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 15, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 14, 2021 /s/Deborah L. Simpson 
O-6/9/21 Deborah L. Simpson 
DLS/rm
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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Case Number 18WC028252 
Case Name HILL, FELICIA v.  

CHICAGO TRANSIT AUTHORITY 
Consolidated Cases  
Proceeding Type Petition for Review under 19(b) & 8a 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0296 
Number of Pages of Decision 15 
Decision Issued By Deborah Baker, Commissioner 

 

 

Petitioner Attorney  Marc Stookal 
Respondent Attorney Elizabeth Meyer 

 

          DATE FILED: 6/15/2021 

  
  

 

  
  
 /s/ Deborah Baker, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

FELICIA HILL, 

Petitioner, 

vs. NO:  18 WC 28252 

CHICAGO TRANSIT AUTHORITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of whether Petitioner's left 
knee condition of ill-being remains causally related to her undisputed accidental injury, entitlement 
to Temporary Total Disability benefits, and necessity of the incurred medical expenses as well as 
the prospective treatment recommended by Dr. Chaudri, and being advised of the facts and law, 
provides additional analysis as set forth below, but otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof. The Commission remands this 
case to the Arbitrator for further proceedings for a determination of a further amount of temporary 
total compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill. 2d 327, 399 N.E.2d 1322 (1980).  

The Commission, like the Arbitrator, finds Petitioner’s current left knee condition of ill-
being is causally related to her undisputed May 19, 2018 accidental injury. We write separately to 
address Respondent’s arguments on Review.  

Respondent argues the mechanism of injury could not have resulted in the claimed 
pathology. Respondent emphasizes the records consistently reflect Petitioner struck the outside 
front part of her knee and Dr. Forsythe opined this mechanism of injury is inconsistent with a 
meniscus tear, which if it existed was on the inside and back of the left knee. Respondent further 
notes Dr. Chaudri did not offer a contrary opinion.  
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While it is certainly true Dr. Chaudri did not offer specific testimony as to how a blow to 
the anterolateral aspect caused a tear of the posterior horn of the medial meniscus, the Commission 
notes the doctor was never asked to do so. Rather, the doctor’s causation opinion is predicated on 
Petitioner’s history of an acute injury with immediate onset of symptoms which thereafter 
persisted, as well as her clinical presentation. Further, Dr. Chaudri explained the MR arthrogram 
ultimately confirmed his conclusion that Petitioner had sustained a meniscal tear: “Again, so she 
was having joint line tenderness. She would from time to time have a positive McMurray’s and 
Apley’s compression test. The way she was describing mechanical issues all confirm that she had 
a tear of the meniscus.” Pet.’s Ex. 4, August 26, 2019 Dep., p. 17.  

In contrast, Dr. Forsythe concluded Petitioner sustained a mere knee contusion. Dr. 
Forsythe opined Petitioner had no meniscal pathology, either on physical exam or diagnostic 
imaging, and even if such meniscal pathology did exist, her mechanism of injury was inconsistent 
with the pathology identified by the radiologist and Dr. Chaudri. Notably, Dr. Forsythe testified 
Petitioner had none of the three characteristics of meniscal pathology: 1) medial or lateral joint 
line tenderness, 2) positive McMurray test, and 3) effusion. Resp.’s Ex. 2, p. 18. The Commission 
does not find Dr. Forsythe’s opinions to be persuasive. We observe Dr. Forsythe testified that most 
contusions such as he diagnosed would fully resolve within three months with physical therapy 
(Resp.’s Ex. 2, p. 45), yet Petitioner’s symptoms persisted for several months despite undergoing 
a two-month course of physical therapy. We further observe the treating records repeatedly 
document the presence of the same meniscal pathology indicators identified by Dr. Forsythe. 
Specifically, Dr. Chaudri’s examination findings included a positive McMurray test on May 30, 
2018, along with the presence of both medial joint line tenderness and a positive McMurray test 
on April 29, 2019; May 23, 2019; June 20, 2019; and August 1, 2019. Pet.’s Ex. 4, Dep. Ex. 1. 
While Petitioner’s McMurray test was not always positive, Dr. Chaudri acknowledged the 
intermittent nature of that finding and nonetheless concluded that her overall clinical picture was 
consistent with a meniscal tear. The Commission finds the chain of events, coupled with 
Petitioner’s credible complaints and Dr. Chaudri’s conclusions as corroborated by the radiologist, 
establish Petitioner’s current condition of ill-being remains related to her accidental injury.  

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 28, 2020, as amended above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $870.84 per week for a period of 73 6/7 weeks, representing August 31, 2018 through 
January 29, 2020, that being the period of temporary total incapacity for work under §8(b), and 
that as provided in §19(b), this award in no instance shall be a bar to a further hearing and 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any. Responent shall be given a credit of $31,350.24 for temporary total 
disability benefits that have been paid.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$3,645.16 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Responent shall provide and 
pay for the left knee treatment recommended by Dr. Chaudri as provided in §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

/s/_Deborah J. Baker 
DJB/mck 

O: 5/5/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 
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June 15, 2021
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DECISION SIGNATURE PAGE 

 

Case Number 14WC018703 
Case Name ROBINSON, MCHENRY S v.  

STATE OF ILLINOIS, DEPARTMENT OF 
AGRICULTURE 

Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0297 
Number of Pages of Decision 16 
Decision Issued By Barbara Flores, Commissioner 

 

 

Petitioner Attorney  V. Andrew Marzal 
Respondent Attorney Thomas Owen 

 

          DATE FILED: 6/15/2021 

  
  

 

  
  
 /s/ Barbara Flores, Commissioner 
 Signature 
  

 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
McHenry Robinson, 
 
 Petitioner, 
 
 
vs. NO:  14 WC 18703 
                  
 
State of Illinois, Department of Agriculture 
 

Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, 
prospective medical care, and permanent disability, and being advised of the facts and law, 
modifies the Decision of the Arbitrator, and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

  
The Decision of the Arbitrator delineates the facts of the case in detail.  As relevant to the  

issues on review, the Commission writes additionally to address the issues of causal connection 
and temporary total disability (“TTD”).   
 

A. Causal Connection 
 
The Arbitrator found that Petitioner did suffer an accident on May 22, 2014, but that his  

current cervical vertigo condition of ill-being was not causally related to said accident.  The 
Arbitrator found that Petitioner suffered a head injury on the date in question with no residual 
effects, per the opinion of Respondent’s Section 12 examiner, Dr. Kramer.  The Arbitrator found 
that the initial St. James emergency room (“ER”) records were inconsistent with any head or 
neck injury, and that if Petitioner had exhibited dizziness, confusion, etc., a more thorough work-
up would have been done to that end.  Further, the Arbitrator noted that treating chiropractor, Dr. 
Breitweiser, released Petitioner from care on June 23, 2014, and his records do not support 
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causation as to Petitioner’s vertigo complaints, nor do the V.A. records.  The Arbitrator found 
that Dr. Kramer’s causation opinion finding no causal connection between said injury and 
Petitioner’s current vertigo condition is supported by the record, whereas Dr. Neri’s causation 
opinion was not endorsed by any other physician and was not supported by the ER records.1 
 

The Commission disagrees with the Arbitrator’s assessment, viewing the evidence 
differently.  Thus, the Commission reverses the Arbitrator’s ruling and finds that causal 
connection to Petitioner’s current condition has been proved by a preponderance of evidence.  
 

In order to obtain compensation under the Act, a claimant must prove that some act or 
phase of his employment was a causative factor in his ensuing injuries.  Land & Lakes Co. v. 
Industrial Comm’n, 359 Ill. App. 3d 582, 592 (2005).  Recovery will depend on the employee’s 
ability to show that the employee’s current condition of ill-being can be said to have been 
causally connected to the work-related injury and not simply the result of a normal degenerative 
process of a preexisting condition.  Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 204-05 
(2003).  “Accidental injury need not be the sole causative factor, nor even the primary causative 
factor, as long as it was a causative factor in the resulting condition of ill-being.” (Emphasis in 
original.)  Id. at 205. 

 
Our supreme court has held that “medical evidence is not an essential ingredient to 

support the conclusion of the [Commission] that an industrial accident has caused the disability,” 
but rather, “[a] chain of events which demonstrates a previous condition of good health, an 
accident, and subsequent injury resulting in a disability” may be sufficient to prove a causal 
nexus between the accident and the employee’s injury.  International Harvester v. Industrial 
Comm’n, 93 Ill. 2d 59, 63-64 (1982).  It is well established that proof of prior good health and 
change immediately following after an injury may establish that an impaired condition was due 
to the injury.  Navistar International Transportation Corp., 315 Ill. App. 3d 1197, 1206 (2000).  
A causal connection between work duties and a condition may be established by a chain of 
events, including a claimant’s ability to perform duties prior to the accident and inability to do 
the same following the accident.  Id.   

 
Here, the Commission finds that the evidence supports a ruling that Petitioner has met his 

burden of proving causal connection to his current condition by a preponderance of the evidence.  
On the date in question, Petitioner suffered an undisputed head injury.  Prior to this date, 
Petitioner had worked for Respondent as a Meat Inspector for four years without being medically 
excused from work for head pain or any vertigo-related issues.  After the accident, which caused 
Petitioner’s head to jerk forward and sideways, Petitioner’s complaints required ER treatment the 
same night.  Just five days later, Petitioner exhibited dizziness, being dazed, light-headedness 
when standing from a seated position and chronic headaches.  These symptoms were either 
wholly absent prior to the accident, or present with less severity prior to the accident.  After the 
accident, these conditions deteriorated to a state of disability.  Petitioner was diagnosed with 
moderate cervical, thoracic and lumbar strains, lumbar facet syndrome, and a right rib contusion.  
Dr. Breitweiser kept Petitioner off work through June 22, 2014, indicating that Petitioner 
“might” be able to return to full duty on June 23, 2014.  Although he released Petitioner from 
care, Dr. Breitweiser also recommended Petitioner see a doctor at the Jesse Brown V.A. for his 

 
1 Dr. Neri was Petitioner’s Section 12 examiner at his Counsel’s request. 
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dizziness.  Petitioner testified that he informed Dr. Breitweiser of his headaches, but Dr. 
Breitweiser told him that he could not treat him for that, hence the referral.        

 
The Arbitrator relied on Dr. Kramer’s statement that contemporaneous records did not 

indicate a head injury, despite Dr. Kramer’s opinion that Petitioner did sustain a head injury 
during the accident.  Despite the unrebutted head injury, Dr. Kramer opined that Petitioner’s gait 
disorder was related to his comorbidities, and that his chronic dizziness was not related to the 
accident.  While Petitioner acknowledged his history of dizzy spells prior to the accident, he 
testified that they were less severe than those he now suffers from.  He also testified without 
rebuttal that he had no dizzy spells in the months immediately pre-dating the accident, but has 
fallen often since the accident.  He testified that when he wakes up in the morning he has to “get 
up in stages and focus my eyes.”   

 
Accordingly, the Commission relies on the chain of events in finding causal connection 

between the accident and Petitioner’s current vertigo condition.  Petitioner had no vertigo-related 
symptoms which caused him to be excused from work prior to the undisputed work accident, 
which was followed by increased vertigo-related complaints, headaches, off-work designation, 
and ongoing treatment into February of 2019.  Moreover, Dr. Neri opined that it was the cervical 
vertigo that disabled Petitioner from work after the accident.  Thus, the record belies the opinions 
of Dr. Kramer, rendering them unpersuasive.  Based on the above, the Commission reverses the 
Arbitrator’s ruling and finds that Petitioner has established a causal connection between his 
accident and current vertigo condition.  
 

B. Temporary Disability 
 
The Arbitrator awarded TTD benefits from May 27, 2014 through June 23, 2014, finding  

no evidence that Petitioner was medically excused from work prior to May 27, 2014.  The 
Arbitrator further found that Petitioner was released to return to work as of June 23, 2014 by Dr. 
Breitweiser.  The Commission assesses the evidence differently than the Arbitrator.   
 

The dispositive test for awarding TTD benefits is “whether the claimant's condition has 
stabilized, that is, whether the claimant has reached maximum medical improvement.”  
Mechanical Devices v. Industrial Comm’n, 344 Ill. App. 3d 752, 759 (2003).  Here, Petitioner 
was placed off work for his accident-related condition by Dr. Breitweiser on May 27, 2014.  Dr. 
Breitweiser later indicated that Petitioner “might” be able to return to full duty on June 23, 2014 
and released Petitioner from care, but also recommended Petitioner see a doctor at the Jesse 
Brown VA for his dizziness.  The Commission distinguishes the plain language in this medical 
record from the Arbitrator’s finding that Petitioner was, in fact, released by Dr. Breitweiser to 
return to full duty work.  The Commission finds that Dr. Breitweiser’s opinion that Petitioner 
might be able to return to full duty is not tantamount to a full duty release, particularly 
considering his recommendation for further treatment for Petitioner’s dizziness at the time.  The 
Commission is further persuaded that Petitioner was not able to perform full duty work 
considering Dr. Neri’s opinion.  Dr. Neri opined that it would have been reasonable for Petitioner 
to have been off work since the accident, and that as of his examination on March 30, 2017 
Petitioner was unable to work and had not yet reached maximum medical improvement. 
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Based on the totality of evidence, the Commission finds that Petitioner has established his 
entitlement to additional TTD benefits and modifies the Arbitrator’s award finding that Petitioner 
is due TTD benefits from May 27, 2014 through March 30, 2017. 

 
In all other respects the Commission affirms and adopts the Decision of the Arbitrator. 

 
IT IS THEREFORE FOUND BY THE COMMISSION that causal connection shall 

extend to include Petitioner’s current vertigo condition.  
 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $634.78 per week from May 27, 2014 through March 30, 2017 for a period 
of 157 and 1/7ths weeks, that being the period of temporary total incapacity for work under §8(b) 
of the Act. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall receive a 
credit for $2,539.24 in TTD and/or Maintenance paid and is entitled to credit for any and all 
amounts paid. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall be given a 
credit of $3,537.86 for medical bills that have been paid by Petitioner’s group health insurance, 
and shall hold Petitioner harmless from any claims by any providers of the services for which 
Respondent is receiving this credit, as provided in Section 8(j) of the Act. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.   
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on March 25, 2020 is hereby affirmed as modified herein. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that that Respondent pay to 

Petitioner the sum of $571.30 per week for a period of 25 weeks, as provided in §8(d)(2) of the 
Act, for the reason that the injuries sustained caused a 5% loss of use of the person as a whole. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review.  Therefore, no appeal bond is set in this case. 

   /s/Barbara N. Flores 
o: 5/6/21  Barbara N. Flores 
BNF/wde 
45 

   /s/Marc Parker 
 Marc Parker 

   /s/Christopher A. Harris 
 Christopher A. Harris 

June 15, 2021
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Proceeding Type Petition for Review 
Decision Type Commission Decision 
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Number of Pages of Decision 11 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Nancy Shepard 
Respondent Attorney Robert Cozzi 

 

          DATE FILED: 6/16/2021 

  
  

 

  
  
 /s/ Kathryn Doerries, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Decision paragraphs, and                       
admissibility of Dr. Amin report    

 None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
MARIA MARRERO, 
 
 Petitioner, 
 
 
vs. NO:  11 WC 31401 
 
 
OMNI HOTELS, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, temporary total 
disability, medical expenses, and permanent partial disability, and being advised of the facts and 
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 The Commission, herein, modifies the Arbitrator’s decision on page 2, last paragraph, 
striking the entire sentence beginning, “The records of Dr. Hsu…”. 
 
 The Commission modifies the Arbitrator’s decision on page 4, section (J), to read, 
“Respondent is liable for all reasonable, necessary, and causally related medical expenses through 
October 13, 2011.” 
 
 The Commission reverses the Arbitrator’s ruling on page 3, paragraph 3, referring to the 
inadmissibility of Dr. Amin’s narrative report. Respondent raised no objection to its admissibility 
at arbitration and the report was admitted into evidence. Thus, the Commission reviews the 
evidence including Dr. Amin’s narrative report.  
 

The Commission, after considering Dr. Amin’s report and in light of the additional 
evidence admitted at trial, does not find it persuasive on the issue of causation. Dr. Amin’s opinion 
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omits a history or understanding of the accident. In addition, the Commission finds the treating 
medical records of Dr. Lewis more persuasive on this issue. After treating the Petitioner for the 
work-related injury sustained on April 7, 2011, Dr. Lewis discharged Petitioner on October 13, 
2011. On exam, he noted full and pain free range of motion of the left wrist and diagnosed her 
condition as “resolved dysfunction of the left wrist.” He released her to return to work regular duty 
and discharged her from medical care. In light of all the evidence adduced at trial, the Commission 
affirms the Arbitrator’s finding on causation.  

All else otherwise is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 12, 2019 is hereby affirmed and adopted with changes as stated herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $358.07 per week for a period of 10.25 weeks, as provided in §8(e)(9) of the Act, for 
the reason that the injuries sustained caused the 5% loss of use of Petitioner’s left hand. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum 
of $3,800.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

o- 4/20/21    /s/Kathryn A. Doerries 
KAD/jsf   Kathryn A. Doerries 

/s/Maria E. Portela 
 Maria E. Portela 

/s/Thomas J. Tyrrell 
 Thomas J. Tyrrell 

JUNE 16, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   up  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Mike Kransky, 

Petitioner, 

vs. No.  11 WC 2393 

Cook County Juvenile Detention Center, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of causal connection, temporary total 
disability, temporary partial disability, maintenance, permanent partial disability and credit to 
Respondent, and being advised of the facts and law, modifies the Decision of the Arbitrator as 
stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.    

Petitioner, a 32-year-old custodial worker, sustained two herniated lumbar discs and an 
umbilical hernia on December 14, 2010 when two steel lockers which he was unloading fell on 
him.  He underwent two back surgeries: a microdiscectomy at L4-5 and L5-S1 on March 31, 2011, 
and a 2-level fusion with hardware on November 29, 2011.  Petitioner also underwent hernia repair 
surgery in April 2011.  On August 29, 2012, Petitioner underwent a functional capacity evaluation 
which found him capable of working jobs requiring only light to medium physical activity. 

 Petitioner commenced vocational rehabilitation, initially working with vocational 
rehabilitation counselors from Respondent, Cook County (administered by Genex), through 2014. 
When that vocational rehabilitation proved unsuccessful in helping Petitioner find a job, he 
switched counselors and began working with Ed Steffan of EPS Rehabilitation. 
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Ed Stefan testified that there was a stable job market for Petitioner, and that based upon his 
education, experience and training, Petitioner could earn between $15.00 and $20.00 per hour. 
The parties stipulated that at the time of Petitioner’s accident, his AWW was $660.35, or $16.51 
per hour for a 40-hour week.  During his job search, Petitioner applied for a variety of positions, 
but focused on truck driving positions, for which he had prior experience.  

Between 2014 and 2017, a few job offers appeared imminent but did not come to fruition.  
In October 2014, Petitioner was conditionally offered a $17.00/hour job as a route driver for 
Ecolab.  That position fell through when Petitioner was informed he would need a commercial 
driver’s license (“CDL”) and would need to expunge a few traffic convictions from his driving 
record.   

Petitioner also applied online for various positions at Albanese Confectionary.  However, 
he was most interested in a potential truck driving position at that company which he learned about 
from Rich Michaelski, a friend of his ex-brother-in-law.  At that time, Michaelski was a warehouse 
supervisor who stated he would soon be promoted to plant manager.  The truck driving position 
would have paid Petitioner $50,000.00 per year – substantially more that the earning potential 
reported by his vocational rehabilitation counselors.   

Over the next 18 months, Michaelski informed Petitioner and vocational counselor, Ed 
Steffan, that Petitioner would be hired for the truck driving position in the near future.  Michaelski 
even gave Petitioner tentative starting dates for that position, but those dates were postponed for 
various reasons.  Michaelski subsequently left his employment at Albanese, and the truck driving 
position never materialized. 

At the arbitration hearing, Respondent presented the testimony of Patti Davis, a Human 
Resources employee of Albanese.  She testified that Albanese had no records of any contact, 
interviews, or job applications from Petitioner.   

In the Arbitrator’s decision, he found Petitioner’s credibility questionable, and concluded 
Petitioner failed to show he made a good faith job search after October 14, 2014 – the date 
Petitioner informed Ed Steffan of the Ecolab job offer.  The Arbitrator believed Petitioner, “should 
have known,” that he needed a CDL for that position before applying for it.  The Arbitrator also 
criticized counselor Ed Steffan for not knowing that as well.  The Arbitrator did not believe the 
Albanese truck driving position was legitimate, and he found that Petitioner and Ed Steffan ignored 
sufficient warning signs regarding it and allowed themselves to be duped by Michaelski.  During 
the time Petitioner was waiting for finalization of the Albanese truck driver position, he passed up 
a few lesser paying jobs.   

The Arbitrator awarded Petitioner 90-3/7 weeks of TTD (December 15, 2010 through 
September 10, 2012), and 109-1/7 weeks of maintenance (September 11, 2012 through October 
14, 2014).  In terminating Petitioner’s maintenance benefits after October 14, 2014, the Arbitrator 
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found that after that date, Petitioner failed to cooperate in good faith with vocational rehabilitation 
efforts.   

The Arbitrator found Petitioner’s credibility questionable for other reasons as well.  The 
Arbitrator did not find credible Petitioner testimony that he conducted over 1,000 job searches, 
because Petitioner did not offer documentary evidence to corroborate it.  The Arbitrator believed 
Petitioner was neglectful for appearing at Ivy Technical Community College to take an, Interest 
and Aptitude Test without first verifying that it would be administered that day.  The Arbitrator 
also found that the testimony of Albanese employee, Patti Davis, contradicted Petitioner’s 
testimony that he applied for positions at that Albanese.   

The Commission views the evidence regarding Petitioner’s job search efforts differently 
than the Arbitrator.  Although Petitioner did not offer job search records into evidence, he did 
testify he made at least 15 job employer contacts per week during his years-long period of 
unemployment.  Respondent offered no evidence to contradict that testimony of Petitioner.   

Regarding the Ecolab position, the Commission does not find it unreasonable that 
Petitioner was unaware of all the job prerequisites before applying for it.  When Petitioner was 
informed of those prerequisites, he took steps to meet those conditions, but was unable to do so 
before that position was filled.  The Commission does not find Petitioner’s application for the 
position at Ecolab to have been in bad faith.  

Nor does the Commission find Petitioner’s pursuit of the Albanese truck driving position 
to have been in bad faith.  Patti Davis confirmed that Michaelski was, in fact, the warehouse 
supervisor at Albanese.  Petitioner testified credibly that he had numerous communications with 
Michaelski about the truck driving position, and at Michaelski’s request, gave him his driver’s 
license to begin a background check.  Ed Steffan also spoke with Michaelski.  Both Petitioner and 
Steffan believed that position was a legitimate employment prospect.  The Commission finds that 
neither Michaelski’s mistaken belief regarding his authority to hire Petitioner, nor the fact that 
Petitioner did not submit a written application to Albanese’s H.R. Department, demonstrated bad 
faith on Petitioner’s part. 

Eventually, Petitioner accepted a position at another employer, Mullins, Inc., on May 8, 
2017.  Prior to that date, Petitioner participated in all prescribed vocational rehabilitation activities. 
Ed Steffan’s testimony further supports a conclusion that Petitioner participated meaningfully in 
his job search.  The Commission finds that Petitioner’s job search activities through May 8, 2017 
were in good faith, and that he is entitled to maintenance benefits for 242-6/7 weeks, for the period 
of September 11, 2012 through May 7, 2017. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 17, 2019, is hereby modified as stated herein and otherwise affirmed 
and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the award of maintenance 
benefits is modified, and Respondent shall pay to Petitioner maintenance of $440.23 per week for 
a period of 242-6/7 weeks, for the period of September 11, 2012 through May 7, 2017, pursuant 
to §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

No bond is required for removal of this cause to the Circuit Court.  The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

June 16, 2021 /s/ Marc Parker     ____ 

MP:yl 

    Marc Parker 

o 5/6/21
68

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Michael A. Iniquez, 
Petitioner, 

vs. No.  18 WC 023725 

Town of Cicero, 
Building Department, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, and prospective medical treatment, and being advised of the facts and law, reverses the 
Decision of the Arbitrator as stated below.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial 
Commission, 78 Ill.2d 327 (1980). 

The Arbitrator found Petitioner did not prove that his July 2, 2018 accident arose out of his 
employment and denied Petitioner all benefits. The Commission views the evidence differently 
and finds that Petitioner’s accident arose out of and in the course of his employment with 
Respondent and awards benefits accordingly. 

I. Findings of Fact and Procedural History

Petitioner was employed by Respondent Town of Cicero (“Town”) as a blight inspector 
and was required to use a Town vehicle to travel to and inspect areas reported to be blighted. He 
obtained the list of locations to be inspected from the computer in his office on the second floor of 
the Town Hall. Each morning, he would use his key card to enter the South entrance and climb the 
South staircase to his office, where he would sync his phone with the computer to obtain his 
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assignments, then descend the stairs, exit the building, and drive his Town vehicle to the designated 
locations. From time to time during the workday, he would return to his office and repeat the 
process to obtain additional locations to be inspected.  

On July 2, 2018, Petitioner arrived at Town Hall, used his card key to enter the South 
entrance, and climbed the South staircase to his office. He synced his phone with his computer and 
re-entered the South staircase on his way out of the building. As he was descending the stairs, his 
foot slipped and he fell, striking the right side of his body and head, his bilateral shoulders, neck, 
and back, as he fell down approximately 15 steps. Petitioner testified that he thought he slipped 
from moisture on the stairs. Petitioner was unable to get up and remained at the base of the stairs 
until discovered by a co-worker, who called an ambulance. 

The ambulance transported Petitioner to the emergency room at MacNeal Hospital, where 
he was diagnosed with a right shoulder contusion and fracture of the thoracic spine. He was taken 
off work for three days. 

Petitioner followed up with his primary care physician for headaches and pain in his right 
shoulder, right knee and lumbar spine. He was then referred to Dr. Hejna, who ordered MRIs of 
his right knee and bilateral shoulders. Dr. Hejna referred Petitioner to Dr. Derani for a neurological 
consult. 

Petitioner submitted his off work slips to Respondent and was referred to its occupational 
clinic, Westlake, on July 16, 2018. There Petitioner repeated his complaints of right knee, lumbar 
spine, neck, and bilateral shoulder pain, and the clinic determined Petitioner’s objective findings 
were consistent with his work-related etiology. 

On July 24, 2018, Petitioner learned from his primary care physician that his workers’ 
compensation benefits were being denied by Respondent. He asked for his physician to return him 
to work, as he required the income. 

On September 19, 2018, neurologist Dr. Derani diagnosed Petitioner with post-concussion 
syndrome and prescribed vestibular therapy, which alleviated his dizziness but not his headaches. 

Dr. Chudik of Hinsdale Orthopaedic Associates evaluated Petitioner’s right knee and 
bilateral shoulders on August 1, 2018. Dr. Chudik suspected a left shoulder scapularis tear, right 
shoulder rotator cuff tear, and a right knee meniscal tear and ordered MRIs of all three areas. The 
MRIs confirmed his initial suspicions, and Dr. Chudik recommended bilateral surgeries to repair 
the shoulder tears and an injection and physical therapy for Petitioner’s right knee. Petitioner 
completed the therapy and received the knee injection, but he testified that his unoperated 
shoulders remain painful when he turns a steering wheel, lifts, reaches, or moves his hands behind 
his back. He also continues to suffer from three or more headaches per month and from right knee 
pain with prolonged standing. Petitioner filed a Petition for Immediate Hearing, which took place 
on January 21, 2020, seeking medical expenses, prospective medical treatment, and temporary 
total disability. 
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In evaluating whether Petitioner sustained a compensable accident, the Arbitrator noted 
that Petitioner’s accident occurred “within the time and space boundaries of the employment.” 
Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003). Petitioner had begun his workday 
at the time of his accident, had picked up his assignments and was heading to his Town vehicle to 
begin his inspections, so he was clearly in the course of his employment. However, the Arbitrator 
determined that Petitioner had failed to prove the second prong required for a compensable claim, 
that the accident arose out of his employment. Id. 

The Arbitrator then addressed several different theories of recovery and determined that 
Petitioner failed to prove that he sustained an accidental injury that arose out of his employment, 
concluding that Petitioner failed to prove that the stairs were defective or presented any increased 
risk of injury. The Arbitrator also rejected Petitioner’s theories that the stairs were an employment-
related risk, that Petitioner was subjected to a street risk, or that Petitioner was a traveling employee 
whose use of the stairs was reasonably foreseeable and incidental to his job as blight inspector. 
Therefore, the Arbitrator denied all compensation for this accident.  

II. Conclusions of Law

In reviewing the record, the Commission views the evidence differently and finds that 
Petitioner was a traveling employee who proved that he sustained a compensable accident that 
arose out of and in the course of his employment with Respondent. 

A traveling employee is one for whom travel is an essential element of his employment 
where he must travel away from his employer’s premises to perform his job. Cox v. Illinois 
Workers’ Comp. Comm’n, 406 Ill. App. 3d 541, 545 (2010).  In this case, there is no question that 
Petitioner was a traveling employee while in the field inspecting blighted premises. However, the 
Arbitrator concluded that Petitioner was not a traveling employee at the time of his accident, 
because he was on his employer’s premises. The Arbitrator then determined that Petitioner had 
failed to prove that his accident arose out of his employment. The Commission concludes 
otherwise. 

A traveling employee is deemed to be in the course of his employment from the time he 
leaves home until he returns home or “portal to portal.” Kertis v. Illinois Workers’ Comp. Comm’n, 
2013 IL App (2d) 120252WC; Pryor v. Illinois Workers’ Comp. Comm’n, 2015 IL App (2d) 
130874WC, ¶20. Here Petitioner did not lose his status as a traveling employee merely because 
the accident occurred on stairs located in his employer’s facility. He had begun his travel when he 
left his home and continued as a traveling employee while he made a stop at Town Hall to obtain 
his assignments. His status as traveling employee did not terminate when he stepped through the 
South entrance and re-emerge as he exited the parking lot. He remained a traveling employee until 
he returned to his home at the end of the workday. Urban v. Industrial Comm’n, 34 Ill. 2d 159, 
162-63 (1966).

An injury sustained by a traveling employee arises out of his employment if he was injured 
while engaging in conduct that was reasonable and foreseeable, conduct that “might normally be 
anticipated or foreseen by the employer.” Robinson v. Industrial Comm’n, 96 Ill. 2d 87, 92 (1983). 
Here Petitioner was in the course of his employment as a traveling employee. He had left his home 
and traveled to his office to retrieve his assignments. His injury occurred while he was descending 
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the staircase on the way from his second-floor office to the exit from which he would walk to the 
parking lot and then drive his Town vehicle out to make his inspections. The Illinois Supreme 
Court noted in Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003) that an injury arises 
out of the employment where it had its origin in a risk “incidental to” the employment. The Court 
has defined “incidental” is mean belonging or connected to what the employee has to do to fulfill 
his job duties. McAllister v. Illinois Workers’ Comp. Comm’n, 2020 IL 124848, ¶36. Petitioner’s 
job was to inspect properties that had been reported for blight conditions. In order to obtain the list 
of properties he was assigned to inspect, Petitioner was required to report to his office at Town 
Hall and sync his cell phone to his computer, then descend the stairs to the main floor and exit the 
building to pick up his Town vehicle and proceed with the inspections. Petitioner testified that he 
might return to his office several times a day to obtain additional assignments. Therefore, the 
Commission finds his conduct in descending the stairs was reasonably foreseeable and incidental 
to his job as blight inspector. Petitioner’s fall down the stairs at the Town Hall occurred in the 
course of and arose out of his employment.  

Moreover, a recent Illinois Supreme Court decision has clarified the circumstances in 
which an employee’s alleged accident is deemed compensable when assessing employment-
related risks. The Commission observes that Petitioner slipped and fell on the stairs while 
descending stairs on the way to his vehicle to perform his off-site blight inspection duties. 
Accordingly, Petitioner was exposed to a risk distinctly associated with his employment because 
at the time of the occurrence, he was performing acts that the employee might reasonably be 
expected to perform incident to his assigned duties as a blight inspector.  See McAllister v. Illinois 
Workers’ Compensation Comm’n, 2020 IL 124828, ¶ 46 (citing Caterpillar Tractor v. Industrial 
Comm’n, 129 Ill. 2d 52, 58 (1989)).  Moreover, “[w]here the claimant's injury was sustained as a 
result of the condition of the employer's premises, [our supreme] court has consistently approved 
an award of compensation.”  Archer Daniels Midland Co. v. Industrial Comm’n, 91 Ill. 2d 210, 
216 (1990); see also Dukich v. Illinois Workers’ Comp. Comm’n, 2017 IL App (2d) 160351WC, ¶ 
40 (and cases cited therein); Mores-Harvey v. Industrial Comm’n, 345 Ill. App. 3d 1034, 1038 
(2004) (and cases cited therein); cf. Chicago Tribune Co. v. Industrial Comm’n, 136 Ill. App. 3d 
260, 264 (1985) (affirming award of benefits for claimant who was injured while walking through 
a gallery owned by the employer which claimant was required to traverse in order to get to her 
work station even though the gallery was open to the general public, and stating that “[i]t is difficult 
to see how the [employer] can escape liability by exposing the public to the same risks encountered 
by its employees”). 

Like the claimant’s actions in McAllister that were found to be incidental to his 
employment and reasonably foreseeable in the fulfillment of his assigned job duties, the 
Commission finds that Petitioner’s actions descending the particular stairs for the express purpose 
of fulfilling his off-site blight inspector duties were incidental to his employment and reasonably 
foreseeable.  Having determined that the accident occurred both in the course of and arose out of 
his employment with Respondent, the Commission finds Petitioner’s accident compensable. The 
Arbitrator’s finding to the contrary is reversed. 

Because the Arbitrator found that Petitioner had failed to prove that his accident arose out 
of his employment, medical expenses, prospective treatment, and temporary total disability were 
not considered in his decision. The Commission notes that on the Request for Hearing the parties 
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stipulated that if any medical bills were awarded, Respondent shall pay those charges directly to 
the providers pursuant to the fee schedule. Attachment A to the Request for Hearing lists a total of 
$62,231.04 in outstanding medical bills, and the Commission finds that Respondent is liable for 
all reasonable and necessary medical expenses, as listed in Attachment A, at the fee schedule rate, 
with Respondent to receive §8(j) credit for any payments by group health insurance. Also on the 
Request for Hearing is the parties’ agreement on the duration of Petitioner’s temporary total 
disability, 3 and 1/7ths weeks. As the Commission has determined that Petitioner’s accident is 
compensable, Respondent is liable for 3 and 1/7ths weeks of temporary total disability.  

Additionally, Petitioner seeks prospective medical treatment. Dr. Chudik has 
recommended bilateral shoulder surgery to repair the tears caused by Petitioner’s work accident. 
Respondent did not dispute the reasonableness and necessity of this treatment and based its 
argument solely on liability.  The Commission finds that Respondent should authorize and pay for 
the shoulder surgeries recommended by Dr. Chudik, as well as any medications prescribed by Dr. 
Derani for the treatment of Petitioner’s work-related headaches. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on February 3, 2020, is hereby reversed. The Commission finds Petitioner 
sustained an accident on July 2, 2018 that arose out of and in the course of his employment, and 
Petitioner proved by a preponderance of the evidence that his current condition of ill-being is 
causally related to the accident. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the 
reasonable and necessary medical expenses incurred for treatment and listed in Petitioner’s Exhibit 
8, as provided under Section 8(a) and Section 8.2 of the Act. Pursuant to the parties’ stipulation at 
arbitration, the Respondent should pay the providers directly. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner temporary total disability benefits in the amount of $930.11 per week for 3 and 1/7ths 
weeks, commencing July 3, 2018 through July 24, 2018, as provided under Section 8(b) of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for the bilateral shoulder surgeries recommended by Dr. Chudik and the medications for 
the treatment of headaches prescribed by Dr. Derani, as provided under Section 8(a) and Section 
8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, pursuant to Thomas v. Industrial 
Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980), but only after the latter of 
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expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

July 16, 2021 /s/ Marc Parker     ____ 

MP:dk 

    Marc Parker 

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 

O-05/20/21
068
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jawaun Osborne, 

Petitioner, 

vs. NO:  18 WC 8179 

Columbus Manor, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causation, temporary 
total disability, medical expenses and prospective medical treatment, affirms the Decision of the 
Arbitrator, with changes as stated herein, said decision being attached hereto and made a part 
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission notes a scrivener’s error in the Decision of the Arbitrator at p.5, paragraph 
3 wherein it was noted that “[o]n February 2018, Petitioner returned to Dr. Giannoulias …”  The 
Commission hereby corrects this to show that “[o]n February 18, 2019, Petitioner returned to Dr. 
Giannoulias…”  

All else is otherwise affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed 7/20/20, is hereby affirmed and adopted with changes as stated herein. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $308.00 per week for a period of 83-5/7 weeks, from 3/1/18 through 10/9/19, that being 
the period of temporary total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $16,027.00 for reasonable and necessary medical expenses under §8(a) and §8.2 of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall authorize 
and pay for the prospective medical treatment and medical expenses associated with the 
arthroscopic Bankart repair surgical procedure prescribed by Dr. Giannoulias, pursuant to §8(a) 
and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons of the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $30,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 16, 2021 _/s/ Thomas J. Tyrrell________ 

TJT: pmo 
 Thomas J. Tyrrell 

o 4/20/21
51             _/s/ Maria E. Portela_______ 

 Maria E. Portela 

_/s/ Kathryn A. Doerries_____ 
 Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK 
 

)  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CHEN, MEICHANG, Widow of  
CHANGZHI QIU (deceased), and as  
Mother and Next of Kin of Celinda Qiu, 
Minor Child of Changzhi Qiu (deceased),  
and Rong Qiu, Daughter of Changzhi Qiu (deceased), 
 
 Petitioner, 
 
 
vs. NO:  15 WC 04816 
 
 
ZHIU YI MEI, individually and  
d/b/a ZHIU YI CORPORATION,  d/b/a  
SEE THRU CHINESE KITCHEN #21, and 
STATE OF IL TREASURER and  
EX-OFFICIO CUSTODIAN OF  
INJURED WORKERS’ BENEFIT FUND, et. al, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, benefit 
rates, employment, medical expenses, notice, permanent disability, penalties and attorney’s fees, 
rate adjustment fund, and payment pursuant to §9, and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

 
The Commission affirms and adopts the Arbitrator’s Decision in its entirety except with 

regard to the Decedent’s marital status.  The Commission views the evidence relative to 
Decedent’s marital status differently than the Arbitrator.  The Commission finds that the evidence 
on the death certificate and the Illinois Court of Claims Opinion filed on June 23, 2015, are 
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persuasive and sufficient to establish that the deceased, Changzhi Qiu, was married to Meichang 
Chen on the date of his death.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on March 16, 2020, is hereby modified for the reasons stated herein, and otherwise affirmed 
and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner failed to prove an 
employee-employer relationship existed between Decedent and Respondent and failed to prove 
that an accident occurred that arose out of and in the course of Decedent’s employment with 
Respondent, therefore, all benefits are denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2). As there are no monies 
due and owing, there is no bond set by the Commission for the removal of this cause to the Circuit 
Court. The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O042021 
42 

/s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 

June 17, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 
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Commission Decision Number 21IWCC0303 
Number of Pages of Decision 17 
Decision Issued By Kathryn Doerries, Commissioner 
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Respondent Attorney William Dewyer 
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/s/ Kathryn Doerries, Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MARIA JUAREZ, 

Petitioner, 

vs. NO:  12 WC 07561 

PACTIV, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, causal 
connection, temporary disability and permanent disability and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on May 29, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission. The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 
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/s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O042021 
42 

 /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 

June 17, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION  

NOTICE OF ARBITRATOR DECISION 

JUAREZ, MARIA 

Employee/Petitioner 

PACTIV 

Employer/Respondent 

Case# 12WC007561 

12WC007563 

On 5/29/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.32% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

4239 LOO JOHN ELIASIK/NEAL STROM 

BRIAN C HERCULE 

180 N LASALLE ST SUITE 3700 

CHICAGO, IL 60601 

1872 SPIEGEL & CAHILL PC 

MARTIN T SPIEGEL 

15 SPINNING WHEEL RD SUITE 107 

HINSDALE, IL 60521 
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STATE OF ILLINOIS 

COUNTY OF COOK 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)I 8)

cgj None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

MARIA JUAREZ Case# 12 WC 007561
Emp)oycc/Pctitioncr 

V. 

Consolidated cases: 12WC007563

PACTIV 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to 
each party. The matter was heard by the Honorable Tiffany Kay, Arbitrator of the Commission, in the 
city of Chicago, on 11/19/2018. After reviewing all of the evidence presented, the Arbitrator hereby 
makes findings on the disputed issues checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational

Diseases Act? 
B. D Was there an employee-employer relationship?
C. cgj Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. cgj Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. D Were the medical services that were provided to Petitioner reasonable and necessary? Has

Respondent
paid all appropriate charges for all reasonable and necessary medical services? 

K. D What temporary benefits are in dispute?
D TPD D Maintenance D TTD 

L. cgj What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. Oother --

ICArbDec ]IJ(J fO(} II'. Randolph S1ree1 #8-WO Chicago, ll 6060/ J/1/814•66/ I To/1-frc-c 866IJ5l•W3J Web $i/e: www.iwcc.il.go1• 
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FINDINGS 

On March 3, 2011, Respondent was operating under and subject to the provisions of the Act. 

On this date, an empioyee-empioyer rdaiionship did ex.isl bc:lwc:c:11 Pdiliorn::i a.id Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $25,376.00; the average weekly wage was $488.00. 

On the date of accident, Petitioner was 46 years of age, married with 1 dependent children. 

Petitioner /,as received all reasonable and necessary medical services. 

Respondent /,as paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other 
benefits, for a total credit of $0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

PETITIONER SUSTAINED A COMPENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT ON 

MARCH 3, 2011. 

PETITIONER FAILED TO PROVE THAT SHE SUSTAINED ANY PERMANENT PARTIAL DISABILITY AS A RESULT OF THE 

COMPENSABLE ACCIDENT. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as 
the decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the 
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of 
payment; however, if an employee's appeal results in either no change or a decrease in this award, interest 
shall not accrue. 

05/24/19 
Signature of Arbitrator Date 

MAY 2 9 2019 

ICArbDcc p. 2 
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PROCEDURAL HISTORY 

This case has been consolidated with the following case: 12WC7563. 

The matter of case # 12WC7561 was heard before Arbitrator Tiffany Kay (hereinafter "Arbitrator 
Kay") on October 19, 2018 in Chicago, Illinois. The submitted records have been examined and the 
decision rendered by Arbitrator Kay. The parties stipulated that Pactiv Corporation (hereinafter 
"Respondent") and Mrs. Maria Juarez (hereinafter "Petitioner") were operating under the Illinois 
Workers' Compensation Act (hereinafter "Act") on March 3, 2011, that their relationship was one of 
employer and employee, that the Petitioner did sustain accidental injuries that arose out of her 
employment with Respondent, and timely notice was given in accordance to the Act. (Arb.X 1) In addition, 
Respondent agreed that it is liable for any unpaid medical bills. (Arb.x 1) The stipulated average weekly 
wage at the time of the accident and in accordance to the Act was $488.00, the petitioner was 46 years of 
age with 1 dependent child. (Arb.xi) 

At issue is whether Petitioner sustained an accidental injury that arose out of and in the course of her 
employment with Respondent, whether the Petitioner's condition of ill-being is causally connected to her 
injury and the nature and extent of Petitioner's injury. (Arb.XI) In addition, the parties stipulated that 
there is a petition for attorney's fees by a former attorney pending. (Arb.XI) Petitioner's attorney 
stipulated that the former attorney was notified about the hearing. (Arb.XI) 

SUMMARY OF FACTS AND EVIDENCE 

Marci, 3, 2011 accide11t-12WC7561 

Petitioner testified that on March 3, 2011, while working for Respondent, she was on her way to 
her break and everything was blocked by a lot of production. (T .13) Specifically, the path she was walking 
through had a lot of oil on the floor that had been dropped. (T.13) Petitioner stated that when she 
encountered the oil on the floor she didn't notice it and when she walked through the path she slipped on 
the oil. (T.13) Petitioner testified that she fell backwards and seated. (T.13) Petitioner testified that after 
she fell she went directly to the officer of the manager/personnel in chief to give notification of her 
accident. (T.13) In result of the fall, she felt pain in her back, upper part of her leg, and pain running down 
to her foot. (T.15) 

Petitioner testified that after reporting the accident, on the same day, Respondent sent her to the 
Concentra Occupational Health Clinic (hereinafter "Concentra"). (T.16) The Arbitrator notes that the 
medical records submitted into evidence reflect that Petitioner was seen on March 8, 2011 at Concentra. 
(R.X3) Petitioner reported to Concentra that she had slipped and fell and caught herself with the right 
hand, developed pain in her lower back which was exacerbated by bending, and pain in her right shoulder 
which was exacerbated by raising her arm. (R.X3) In addition, Petitioner complained of pain in the lower 
abdomen that worsened with urination. The Arbitrator notes this is inconsistent with the testimony 
provided by Petitioner at trial regarding her mechanism of injury. (T.13, R.X3) Concentra assessed a 
lumbar strain, thoracic strain and shoulder strain. (R.X3) Concentra provided Petitioner with the following 
restrictions: to not lift over Slbs, no bending more than 5 times per hour, no pushing/pulling over Slbs of 
force, no prolonged standing/walking longer than tolerated and that she should sit 80% of the time. (R.X3) 
Petitioner was told to return on March 15, 20 I 1. Petitioner continued to receive treatment in the form of 
physical therapy and pain medication from the occupational health clinic. While receiving physical 
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therapy, Petitioner testified that she was able to return to work on light duty with accommodations from 
the date of the accident until she was released to return to work full duty. (T .17) 

On April 19, 2011, Petitioner was released to work full duty at maximum medical improvement. 
(T .1 7, R.X3) 

December 2, 2011 accide11t-12WC7563 

Petitioner testified that on December 2, 2011, she was working on a machine while standing on a 
metal step/platform. (T.18, 19) In order to work on the machine, Petitioner had to constantly walk from 
one side of the line to the other side of the line. (T.18) Petitioner testified that while she was walking 
across the platform, she slipped and fell off the platform. (T .20) Petitioner stated that the fall resulted in 
her hitting her head and losing consciousness. (T.20) Additionally, Petitioner stated that her whole body 
hit the floor on her right side and she injured her ribs. Petitioner testified that when she woke up she was 
in an ambulance and was taken to Gottlieb Memorial Hospital (hereinafter 0Gottlieb"). (T.22) Petitioner 
testified that none of the paramedic staff asked her what had happened to her. (T22) Petitioner further 
testified that no one from work escorted her to the hospital and that no one showed up from work while 
she was there. (T.23) The Arbitrator notes, during cross examination, Petitioner testified that while at 
Gottlieb she did speak with the personnel chief/boss manager/personnel staff/human resources. (T.50) The 
hospital records reflect that Petitioner reported that she had fallen and hit her head and loss consciousness. 
(R.X2) In contrast, the Arbitrator notes, that the Triage Assessment Report, states that Petitioner's 
subjective complaint was that she felt dizzy, had a headache with back pain. (RJQ) Petitioner also 
reported that she had not had breakfast or taken her diabetic medication and denied any trauma. (R.X2) 
Petitioner was released from the hospital that same day. (T.27) 

Petitioner testified that on December 2, 2011 she was a diabetic and was taking pills with food for 
her condition. (T.23) Petitioner further testified that at trial she was still a diabetic. (T.23) Furthermore, on 
the date of the accident she had not taken her diabetic pill yet because she normally took it at 9:00am after 
eating her lunch. (T.24) Petitioner testified that she arrives at work at 7:00 am. (T.24) On this particular 
day she had not taken her pills because the accident occurred. (T.25) Petitioner further testified that on the 
date of the accident she had not felt dizzyt 

weak, or tired. (T.26) 

The Arbitrator notes that Respondent submitted into evidence ambulance records also referred to 
as "Patient Care Reports" from the Franklin Park Department. (R.X 1, R.X6) Respondent also entered into 
evidence unrebutted evidence depositions from the paramedic staff members Mark Stewart (hereinafter 
Mr. Stewart) and Kyle Shamie (hereinafter Mr. Shamie). (R.X1) Mark Stewart's report states that 
Petitioner was found confused and oriented with a primary impression of syncope, fainting and dizziness. 
(R.Xl) In addition, his secondary impression was that these were due to diabetic symptoms 
(Hypoglycemia). (R.Xl ) The reports' narrative further states that Petitioner was found unconscious, lying 
on the ground of the factory. (R.X I) Witnesses stated that Petitioner was not feeling well and laid down 
and was stating that she was very thirsty. In addition, he stated that there was no trauma to Petitioner. 
Petitioner was placed on a stretcher and transported to Gottlieb. (R.X1) 

Additionally� he testified that he and his partner arrived on the scene at 8:35am. (R.X6) He 
reviewed his assessment from the ambulance records and stated that they found Petitioner's airways open 
and she was breathing with normal aspirations. (R.Xl, R.X6) Petitioner was awake when she was found, 
alert but confused and lethargic. (R.X6) He stated that they administered an IV of 200 cc fluids Bolus to 
help bring Petitioner's elevated glucose level down. (R.X6) Mr. Stewart ultimately testified that there was 
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no trauma at the scene because he would have marked it on the reports as a trauma call. In addition, the 
way their system is set up in regards to logging in, if he would have marked that that it was a trauma call 
he would not have been able to log off the system until he completely filled out/elaborated in the trauma 
section of the report. (R.X6) Mr. Stewart indicated that in the section of the ambulance report entitled 
Nature of the Call, the call, he indicated that the condition was syncope/unconscious. He testified that the 
chief complaint and nature of the call were consistent. 

In the deposition of Mr. Shamie, he testified that he and his partner responded to a call on 
December 2, 2011, involving the Petitioner, with the nature of an individual who had fainted or was 
unconscious. (R.X5) Specifically, he referred to what was written in the report which stated that the 
individual was syncope/unconscious. Mr. Shamie went on to define syncope as when a person passes out 
and is unconscious. (R.X5) Furthennore, at some point, Mr. Shamie testified that they were able to 
communicate with Petitioner and ask her questions. (R.X5) 

Petitioner was later referred by the Respondent to Advanced Occupational Medicine Specialists 
and was seen on December 3, 2011 by Dr. Khanna. (T.27, P.X2) Petitioner provided a history of falling at 
work on December 2, 2011 and landing on her right side off of a riser. (P.X2) Petitioner described a pain 
in her back and her right leg to knee. (P .X2) Petitioner was assessed as having a low back strain secondary 
to a fall at work. (P.X2) She was prescribed pain medication and a course of physical therapy which she 
underwent. (PX 2). According to Petitioner's medical records, she was sent for MRis on January 4, 2012 
which revealed a disc bulge at L4-LS and a cervical disc herniation at C5-C6. (PX 4 ). 

On April 5, 2012, Petitioner was referred to see Dr. Kevin Tu {hereinafter •·or. Tu") at G&T 
Orthopedics for a surgery consultation regarding her right shoulder. The Arbitrator notes that when 
Petitioner saw Dr. Tu, she gave a history of going up a step at work when she slipped and landed on her 
right shoulder. (P .X7) Dr. Tu indicated that the mechanism of injury, as reported to him, going up a step, 
slipping and falling landing on her right shoulder would be a mechanism consistent with the development 
of cervical radiculopathy and right shoulder impingement. During Petitioner's visit on April 15, 2013, the 
records reflect that Petitioner requested to amend/clarify the original history she provided regarding her 
accident stating that she did not fall downstairs but actually fell off of scaffolding. Dr. Tu diagnosed the 
Petitioner with right shoulder impingement and opined that the Petitioner suffered a traumatic work
related injury, but that her shoulder symptoms were more related to her cervical spine. (PX 7). Dr. Tu did 
not recommend shoulder surgery (PX 7). 

The petitioner testified, and her medical records reflect, that on April 19, 2012 she was referred to 
Dr. Harsoor for pain management. (PX 6). 

On July 23, 2012, Petitioner was seen by Dr. Sean Salehi (hereinafter "Dr. Salehi") for a surgical 
consultation regarding her cervical spine. (PX 3, R.X7). The Petitioner gave Dr. Salehi the history of 
slipping backwards off of a step injuring herself at work on December 2, 2011. Dr. Salehi indicated he 
could not explain her low back complaints based upon the pathology. On October 16, 2012, he indicated 
that an FCE had been done and was unreliable. Dr. Salehi detennined that the Petitioner did not need 
surgery and recommended work conditioning. (PX 3). The Petitioner was then released at maximum 
medical improvement on September 20, 2012 with no restrictions. 

On November 2, 2012, Petitioner was seen by Dr. Jesse Butler (hereinafter "Dr. Butler") at Spine 
Consultants LLC. Petitioner complained of neck and low back pain. She stated that she injured herself 
while working on a stage with her foot on the edge of the stage. She stated she fell about 1 foot to the 
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floor, striking her head, neck, right shoulder and right hip. Additionally, she reported fainting. (R.X8) Dr. 
Butler assessed Petitioner and noted that she could return to work without restrictions. He also indicated 
that there was no structural basis for her ongoing complaints. (R.X8) 

Petitioner's counsel entered into evidence an evidence deposition from Petitioner's primary doctor, 
Jack C. Leong, M.D (hereinafter "Dr. Leong"). He testified that he had been treating the Petitioner for 
diabetes for two years prior to the accident and that her blood sugar had been well controlled. (PX 8). He 
stated that Petitioner suffers from hyperglycemia , also known as high blood sugar. (PX 8). He stated that 
Petitioner had not reported to him any previous episodes of lightheadedness or dizziness before her 
accident of December 2, 2011. (PX 8). When asked about the medical records from Gottlieb hospital 
which indicated that the Petitioner's blood sugar level was elevated, Dr. Leong explained that it was likely 
elevated as a result of her accident and because Petitioner never got to take her diabetes medication. (PX 
8). Further, Dr. Leong explained that Petitioner's elevated blood sugar would not have caused her to be 
dizzy. (PX 8). The Arbitrator notes that Dr. Leong stated that he had not reviewed the records from the 
Franklin Park Dire Department or the hospital records from Gottleib hospital prior to providing an opinion 
on Petitioner's condition. Dr. Leong gave the opinion that the Petitioner's diabetes did not contribute at all 
to her fall on December 2,201 I. (PX 8). 

Respondent had the Petitioner evaluated by Dr. Kathleen Weber, M.D. (hereinafter "Dr. Weber"). 
Dr. Weber testified that the history provided to Gottlieb was different than the history provided to 
Advanced Occupational. (R.X4) Dr. Weber indicated that based upon the report from the Franklin Park 
Fire Department, it would suggest that her onset of symptoms was related to an underlying condition and 
not specifically related to a work injury. Specifically, she pointed to the notation in the Fire Department 
records that Petitioner wasn't feeling we11, she laid down and was thirsty, without trauma to the petitioner. 
She also noted that the report indicated that she was suffering from syncope, fainting, dizziness, diabetic 
symptoms and hyperglycemia. The Arbitrator notes that Dr. Weber also admitted that from the records she 
reviewed, it was at least unclear whether the Petitioner's dizziness occurred before or after she fell. (RX 
4). She opined that a complaint of being thirsty would be suggestive of hyperglycemia. (R.X4) 

Petitioner testified that she worked with light duty restrictions until April 1, 2012, when she was 
laid off due to no further light duty being available. Petitioner also testified that she did not receive any 
TTD benefits from the point she was released at maximum medical improvement on September 20, 2012 
and April 1, 2012 when she was laid off. Petitioner testified that she has not sought any treatment related 
to her neck, back, right shoulder, or right hip since November 2, 2012. (T.51) 

CONCLUSIONS OF LAW 

Arbitrator's Credibility Assessment/Summary of Testimony: 

The Petitioner, Mrs. Maria Juarez, was the only witness to testify at trial regarding her alleged 
incident on March 3, 2011 and December 2, 2011. Petitioner was aided using an interpreter, Mr. Cristobal 
Azpilcueta (hereinafter "Mr. Azpilcueta") from Interprenet Services. Opposing counsel was asked 
whether he would like to ask the interpreter any qualifying questions and he declined to do so. 

March 3, 2011 accide11t-12WC7561 

The Arbitrator finds Petitioner's overall testimony to be truthful and credible. The Arbitrator notes 
a discrepancy with Petitioner's testimony regarding her mechanism of injury and her history of the 
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accident to the medical providers. Specifically, Petitioner testified that in result of her slip on oil that was 
located on the floor she fell backwards and seated. (T. 13 ) In contrast, Petitioner reported to Concentra that 
she "slipped and caught herself with her right hand; she developed pain in her lower back ... ". (R.X3 ) The 
Arbitrator notes this is inconsistent with the testimony provided by Petitioner at trial regarding her 
mechanism of injury. (T.13, R.X3) Additionally, Petitioner testified that she was seen on March 3, 2011 at 
Concentra. (T.13) In contrast, the medical records submitted reflect that she was seen on March 8, 2011. 
(R.X3) 

December 1, 1011 accide11t-11WC7563 

The Arbitrator finds several discrepancies between the Petitioner's testimony, medical records, 
subjective complaints and non-rebutted exhibits entered into evidence by the Respondent. In regard to the 
actual accident on December 2, 2011, Petitioner testified that while she was walking across a platform, 
she slipped and fell off the platform. (T.20) Petitioner stated that the fall resulted in her hitting her head 
and losing consciousness. (T.20) Additionally, Petitioner stated that her whole body hit the floor on her 
right side and she injured her ribs. In contrast, the Triage Assessment Report from the hospital, states that 
Petitioner's subjective complaint was that she felt dizzy, had a headache with back pain. (R.X2) Petitioner 
also reported that she had not had breakfast or taken her diabetic medication and denied any trauma. 
(R.X2) Petitioner testified at trial that on the date of the accident she had not felt dizzy, weak, or tired. 
(T.26) 

Furthermore, the Respondent entered into evidence unrebutted ambulance records also referred to 
as "Patient Care Reports" from the Franklin Park Department. (R.Xl , R.X6) The records reflect reports 
and evidence depositions from the paramedic staff members Mr. Stewart and Mr. Shamie (R.Xl) Mr. 
Stewart's report states that Petitioner was found confused and oriented with a primary impression of 
syncope, fainting and dizziness. (R.Xl) In addition, his secondary impression was that these were due to 
diabetic symptoms (Hypoglycemia). (R.Xl ) Specifically, Mr. Stewarts' report stated that Petitioner was 
awake when she was found, alert but confused and lethargic. (R.X6) He stated that they administered an 
IV of 200 cc fluids Bolus to help bring Petitioner's elevated glucose level down. (R.X6) Mr. Stewart 
ultimately testified that there was no trauma at the scene because he would have marked it on the reports 
as a trauma call. In addition, the way their system is set up in regard to logging in, if he would have 
marked that that it was a trauma call he would not have been able to log off the system until he completely 
filled out/elaborated in the trauma section of the report. (R.X6) He testified that the chief complaint and 
nature of the call were consistent. Witnesses stated that Petitioner was not feeling well and laid down and 
was stating that she was very thirsty. That there was no trauma to Petitioner. Petitioner was placed on a 
stretcher and transported to Gottlieb. (R.Xl) 

On April 5, 2012, Petitioner was referred to see Dr. Kevin Tu (hereinafter Dr. Tu) at G&T 
Orthopedics for a surgery consultation regarding her right shoulder. The Arbitrator notes that when 
Petitioner saw Dr. Tu, she gave a history of going up a step at work when she slipped and landed on her 
right shoulder. (P .X7) During Petitioner's visit on April 15, 2013, the records reflect that Petitioner 
requested to amend/clarify the original history she provided regarding her accident stating that she did not 
fall downstairs but actually fell off of scaffolding. 

Overall, due to the discrepancies and contradictions between the Petitioner's testimony, medical 
records, exhibits admitted into evidence and conflicting testimony the Arbitrator finds the Petitioner's 
testimony to not be credible. 
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With respect to issue (C) whether an accident occurred that arose out of and in the course of 
employment with Respondent, the Arbitrator finds as follows: 

Afarc/1 3, 2011 accide11t-12WC7561 

The Arbitrator adopts the above findings of fact in support of the conclusions of law and set forth 
below. The Arbitrator finds that Petitioner has proven by a preponderance of the evidence that her 
accident on March 3, 2011, arose out of and in the course of her employment with Respondent. "A 
claimant bears the burden of proving by a preponderance of the evidence that his injury arose out of and in 
the course of the employment." 820 ILCS 305/2 (West 2002). Both elements must be present in order to 
justify compensation. Illinois Bell Telephone Co. v. industrial Comm '11, 131 111. 2d 478,483, 137 111. Dec. 
658,546, N.E.2d 603 (1987). 

An injury 'arises out of one's employment if it originates from a risk connected with, or incidental 
to, the employment, so as to create a causal connection between the employment and the accidental 
injury." Brais v. lll. Workers· Comp. Comm '11, 2014 TL App (3d) 120820WC, 118. Therefore, "in order to 
determine whether the Petitioner's injury arose out of her [his] employment, one must first categorize the 
risk to which he or she was exposed. Illinois recognizes three categories of risk to which an employee may 
be exposed: ( 1) risks distinctly associated with employment; (2) risks personal to the employee, such as 
idiopathic falls, and (3) neutral risks which have no particular employment or personal characteristics." 
Illinois Consolidated Telephone Co. v. Industrial Comm 'n, 314 Ill. App.3d 347, 352, 247 Ill. Dec. 333, 
732 N .E.2d 49 (2000). 

The Arbitrator finds that the Petitioner proved by a preponderance of the evidence that she was 
exposed to a risk distinctly associated with her employment creating a causal connection between her 
employment and the accidental injury. In order "for an injury caused by a fall to arise out of the 
employment, a claimant must present evidence which supports a reasonable inference the fall stemmed 
from a risk associated with her [his] employment." Builders Square, Inc. v. Industrial Comm '11, 339 
III.App.3d 1006, 1010, 274 Ill. Dec 897,791 N.E.2d 1308. "Employment related risks associated with
injuries sustained as a consequence of a fall are those to which the general public is not exposed such as
the risk of tripping on a defect at the employer's premises, falling on uneven or slippery ground at the
work site, or performing some work-related task which contributes to the risk of falling." Nabisco Brands,
Inc. v. Industrial Comm 'n, 266 Ill.App.3d 1103, 1107, 204 Ill. Dec. 354, 641 N.E.2d 578 (1994). Here,
Petitioner testified that on March 3, 2011, while working for Respondent, she was on her way to her break
and everything was blocked by a lot of production. (T.13) Specifically, the path she was walking through
had a lot of oil on the floor that had been dropped. (T.13) Petitioner stated that when she encountered the
oil on the floor she didn't notice it. When Petitioner walked through the path she slipped on the oil and
fell. (T.13) Petitioner testified that she fell backwards and seated. (T.13) Petitioner testified that after she
fell she went directly to the officer of the manager/personnel in chief to give notification of her accident.
{T.13} The Arbitrator finds that the condition of the premises was the contributing cause to Petitioner's
fall. Accordingly, the Arbitrator finds there was a risk present that was distinctly associated with the
Petitioner's employment.

The Arbitrator finds the Petitioner proved by a preponderance of the evidence that her injury 
occurred "in the course of' her employment with Respondent. Petitioner provided unrebutted testimony 
that the incident occurred while she was at work, during work hours, and on her way to her break. (T.13) 
Accordingly, the Arbitrator finds the Petitioner's accident occurred in the course of her employment with 
Respondent. 
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December 1, 2011 accide11t -12 WC7563 

The Arbitrator adopts the above findings of fact in support of the conclusions of law and set forth 
below. The Arbitrator finds that Petitioner failed to prove by a preponderance of the evidence that her 
accident on December 2, 2011, arose out of and in the course of her employment with Respondent. "A 
claimant bears the burden of proving by a preponderance of the evidence that his [her] injury arose out of 
and in the course of the employment." 820 ILCS 305/2 (West 2002). Both elements must be present in 
order to justify compensation. Illi11ois Bell Telephone Co. v. industrial Comm '11, 131 Ill. 2d 478, 483, 137 
Ill. Dec. 658, 546, N.E.2d 603 (1987). 

An injury 'arises out of one's employment if it originates from a risk connected with, or incidental 
to, the employment, so as to create a causal connection between the employment and the accidental 
injury." Brais v. Ill. Workers' Comp. Comm '11, 2014 IL App (3d) 120820WC, �18. Therefore, "in order to 
determine whether the Petitioner's injury arose out of her [his] employment, one must first categorize the 
risk to which he or she was exposed. Illinois recognizes three categories of risk to which an employee may 
be exposed: (1) risks distinctly associated with employment; (2) risks personal to the employee, such as 
idiopathic falls, and (3) neutral risks which have no particular employment or personal characteristics." 
Illinois Consolidated Telephone Co. v. Industrial Comm '11, 314 Ill. App.3d 347, 352, 247 Ill. Dec. 333, 
732 N.E.2d 49 (2000). 

Here, Petitioner claims while she was walking across a platform, when she slipped and fell off the 
platform. (T.20) ••falls resulting from an internal, personal origin or idiopathic in nature. An injury 
resulting from an idiopathic fall arises out of the employment only where the employment conditions 
significantly contributed to the injury by increasing the risk of the fall or the effects of the fall." Stapleton 
v. Industrial Commission 282 Ill.App3d 12 (1996).

In this case, not only is it questionable, based upon the paramedics' records and their depositions 
whether the petitioner had a fall on the date of accident, but there is also a lack of evidence that the 
employment conditions significantly contributed (or in any way contributed) to the injury by increasing 
the risk of a fall. (R.Xl, R.X6) Petitioner relies solely on her testimony that while working on a machine 
and having to walk from one side of the line to the other side of the line, she slipped and fell off the 
platform. (T. 18, 20) 

Petitioner's testimony regarding the mechanism of injury has been directly contradicted in several 
medical reports, evidence depositions, and histories she has provided to her own treaters. The Arbitrator 
notes that the within the paramedic reports and depositions, witnesses stated that Petitioner wasn't feeling 
well and laid down and was stating that she was very thirsty. (R.X 1) The Triage Assessment Report from 
Gottlieb, states that Petitioner's subjective complaint was that she felt dizzy, had a headache with back 
pain. (R.X2) Petitioner also reported that she had not had breakfast or taken her diabetic medication and 
denied any trauma. (R.X2) On April 5, 2012, while seeing Dr. Tu at G&T Orthopedics for a surgery 
consultation regarding her right shoulder, she gave a history of going up a step at work when she slipped 
and landed on her right shoulder. (P.X7) However, on a follow-up visit on April 15, 2013, with Dr. Tu, 
the records reflect that Petitioner requested to amend/clarify the original history she provided regarding 
her accident stating that she did not fall downstairs but actually fell off of scaffolding. 

The Arbitrator finds, due to the discrepancies between Petitioner's testimony, the un-rebutted 
medical records submitted into evidence, evidence depositions taken from the paramedics who assisted 
and took Petitioner to Gottlieb, and contradicting mechanisms of injury Petitioner provided to her treaters, 
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Petitioner has failed to prove that she was exposed to a risk distinctly associated with her employment 
creating a causal connection between her employment and the accidental injury. 

Petitioner established that on December 2, 2011 she was working at Respondent when the alleged 
accident occurred. Therefore, the issue of whether the injury was in the course of employment is moot. 

With respect to issue (F), whether the Petitioner's current condition of ill-being is causally related 
to the Injury, the Arbitrator finds as follows: 

March 3, 2011 accide11t -12WC7561 

The Arbitrator adopts the above findings of fact in support of the conclusions of law and set forth 
below. After hearing the testimony of Petitioner and reviewing the un-rebutted exhibits submitted, the 
Arbitrator finds that Petitioner's current condition of ill-being with regards to her cervical spine, lumbar 
spine, thoracic spine, right shoulder and ann are causally related to her injury of March 3, 2011. 

Causation in a workers' compensation case may be established by a chain of events showing prior 
good health, an accident and a subsequent injury. Gano Electric Contracting v. Industrial Comm 'n, 260 
111. App. 3d 92, 96-97, 631 N.E.2d 724 (1994).

Here, the Petitioner was working for Respondent prior to her injury on March 3, 2011. Petitioner 
testified that she was injured on March 3, 2011 at work after slipping on oil located on the floor. (T.13) 
The Petitioner reported her accident to Respondent right away and was sent to its occupational health 
clinic for treatment related to the accident. (T.14, R.X3) Petitioner testified in result of the fall, she felt 
pain in her back, upper part of her leg, and pain running down to her foot. (T .15) Concentra provided 
Petitioner with the following restrictions: to not lift over Slbs� no bending more than 5 times per hour, no 
pushing/pulling over Slbs of force, no prolonged standing/walking longer than tolerated and that she 
should sit 80% of the time. (R.X3) Petitioner continued to receive treatment in the form of physical 
therapy and pain medication from the occupational health clinic. While receiving physical therapy, 
Petitioner testified that she was able to return to work on light duty with accommodations from the date of 
the accident until she was released to return to work full duty on April 19, 2011. (T.17, R.X3) The 
Respondent has not provided any rebuttal evidence that the Petitioner's injuries were not related to the 
accident of March 3, 2011. 

Based on the foregoing, the Arbitrator finds that Petitioner's condition of ill-being regarding her 
cervical spine, lumbar spine. thoracic spine, right shoulder and ann are causally related to her injury on 
March 3, 2011. 

December 2, 2011 accident-12WC7563 

As a finding has been made that the Petitioner's accident did not arise out of and in the course of her 
employment with Respondent, the other disputed issues are moot. 

With respect to issue (J)� whether the Respondent paid for all appropriate charges for all 
reasonable and necessary medical services, the Arbitrator finds as follows: 
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December 2, 2011 accide11t-12WC7563 

As a finding has been made that the Petitioner's accident did not arise out of and in the course of her 
employment with Respondent, the other disputed issues are moot. 

With respect to issue (L), whether the Petitioner is entitled to TTD for the period of 4/1/12 through 
9/12/12, representing 23.428 weeks, the Arbitrator finds as follows: 

December 2, 2011 accide11t-12WC7563 

As a finding has been made that the Petitioner's accident did not arise out of and in the course of her 
employment with Respondent, the other disputed issues are moot. 

With respect to issue (L) the Nature and Extent of the injury, the Arbitrator finds as follows: 

Marci, 3, 2011 accide11t-12WC7561 

The Arbitrator adopts the above findings of fact in support of the conclusions of law and set forth 
below. For injuries that occur before September 1, 2011, the Commission evaluates the physical 
impairment and the effect of the disability on the injured employee's life. Petitioner testified that while 
working for Respondent on March 3, 2011, she sustained an injury that resulted in injuries to her cervical 
spine, lumbar spine, thoracic spine, right shoulder and arm. Petitioner's alleged accident occurred prior to 
September I, 2011. Therefore, the factors to be considered are the individual's age, skill, occupation, 
training, inability to engage in certain kinds of activities, pain, stiffness or limitation of motion. 

The Petitioner testified in result of the fall, she felt pain in her back, upper part of her leg, and pain 
running down to her foot. (T.15) Concentra assessed a lumbar strain, thoracic strain and shoulder strain. 
(R.X3) On May 15, 2011, Petitioner was released to return to work on light duty with restrictions. On 
April 19, 2011, Petitioner was released to work full duty, without restrictions, and at maximum medical 
improvement. (T.17, R.X3) On cross examination, Petitioner testified that she when she was last seen by 
the Concentra doctors she told them that she felt better. (T.39) The Arbitrator notes that Petitioner failed 
to provide any evidence through medical records, exhibits, or testimony that she sustained any permanent 
partial disability as a result of the accident of March 3, 20 I I. 

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner 
failed to prove that she sustained any permanent partial disability and benefits are denied. 

December 2, 2011 accide11t -12WC7563 

As a finding has been made that the Petitioner's accident did not arise out of and in the course of her 
employment with Respondent, the other disputed issues are moot. 

05/2412019 

Signature of Arbitrator Date 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
MARIA JUAREZ, 
 
 Petitioner, 
 
 
vs. NO:  12 WC 07563 
 
PACTIV, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, causal 
connection, temporary disability and permanent disability and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on May 29, 2019, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(2) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission. The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 
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/s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O042021 
42 

  /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 

21IWCC0304

June 17, 2021
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STATE OF ILLINOIS ) 
) 

COUNTY OF COOK  ) 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ROBERT BLANKSHAIN, 

Petitioner, 

vs. No:  08 WC 5480, 18 IWCC 451 

WALSH CONSTRUCTION CO., 

Respondent. 

DECISION AND OPINION ON REMAND 

This matter comes before the Commission on remand from the Appellate Court of Illinois, 
1ST District, Workers’ Compensation Division.  The Arbitrator found that Petitioner suffered work-
related injuries to his shoulders bilaterally.  He awarded Petitioner 169&4/7 of TTD/maintenance 
and 150 weeks of PPD, representing loss of the use of 30% of the person-as-a-whole.  Petitioner 
sought review by the Commission and preserved the issues of vocational expenses, temporary total 
disability/maintenance, credit, prospective medical expenses, penalties and fees, and the nature 
and extent of Petitioner’s permanent disability.   

On review, the Commission modified the Decision of the Arbitrator.  The Commission 
affirmed the Decision of the Arbitrator on all issues except for the PPD award.  The Commission 
found that Petitioner had not proven he was permanently and totally disabled but increased the 
PPD award to 225 weeks, representing loss of 45% of the person-as-a-whole.  The Commission 
agreed with the Arbitrator that Petitioner did not prove a diligent job search but also found that the 
Arbitrator put too much weight on his determination that Petitioner did not conduct such a job 
search in determining his PPD award.   

Petitioner appealed the Decision of the Commission to the Circuit Court of Cook County 
arguing inter alia that the Commission erred in not finding him PTD.  The Circuit Court reviewed 
the Commission decision under the manifest weight of the evidence standard of review.  It found 
that the Commission finding that Petitioner did not conduct a diligent job search was not against 
the manifest weight of the evidence because he self-limited his search; not applying for certain 
jobs that were within his restrictions.  The Circuit Court also found the Commission finding that 
Petitioner did not prove that he was PTD was not against the manifest weight of the evidence.  
However, the Circuit Court also found that “the Commission’s determination with respect to the 
frequency of golf played by Petitioner” in assessing the adequacy of his job search was against the 
manifest weight of the evidence.   
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On the issue of prospective medical, the Court found that the Commission’s affirmation of 
the denial of prospective medical treatment was against the manifest weight of the evidence and 
ordered the Commission to award prospective prescriptions of Celebrex prescribed by Petitioner’s 
treating doctor, Dr. Marra, as well as necessary follow up doctor visits.  The Circuit Court also 
confirmed the Decision of the Commission with regard to the denial of educational expenses, 
denial of maintenance benefits, and denial of the imposition of penalties and fees.  The Circuit 
Court also remanded the matter to the Commission to determine Petitioner’s claim for $103.07 in 
“incidental vocational rehabilitation expenses” which involved travel to job fairs. 

Petitioner also appealed the Decision of the Circuit Court to the Appellate Court.  The 
Appellate Court noted that even though the issue of jurisdiction was not argued by the Respondent, 
the Appellate Court found that it did not have jurisdiction over the matter because the appeal was 
interlocutory in nature.  The Appellate court remanded the matter to the Commission to adjudicate 
the matter under the mandate of the Circuit Court. 

The Commission is obligated to carry out the mandates of the Circuit and Appellate Courts.  
The Commission was reversed in denying prospective medical and the Circuit Court ordered the 
Commission to award prospective prescriptions of Celebrex and follow up doctor visits.  
Therefore, we award the prospective medical treatment as mandated. 

Besides the mandate to award specific prospective medical treatment, the only other 
mandate from the Circuit Court was for the Commission to consider the issue of reimbursement to 
Petitioner of $103.07 for travel expenses associated with attending job fairs.  On this issue, 
Petitioner testified he traveled to job fairs and mileage costs amounted to $103.07.  Petitioner’s 
testimony was unrebutted.  These vocational rehabilitation expenses are generally reimbursable.  
Therefore, upon reconsideration, the Commission directs Respondent to reimburse Petitioner for 
$103.07 in vocational rehabilitation expenses.   

The Commission notes that the Circuit Court did not direct the Commission to reconsider 
its PPD award and found our previous determination that he was not at PTD was not against the 
manifest weight of the evidence.  Based on the language of the Circuit Court opinion we decline 
to reconsider our previous PPD award.   

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent authorize and 
pay for prospective medical treatment in the form of Dr. Marra’s prescription for Celebrex as well 
as reasonable and necessary follow up visits with him.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent reimburse 
Petitioner the sum of $103.07 for expenses he incurred for travel expenses associated with 
vocational rehabilitation 

IT IS FUTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $636.15 per week for a period of 225 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the partial disability to the extent of 45% of the person-
as-a-whole. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceeding for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in the Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-5/18/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

June 18, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: Up   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MARTHA OLIVA, 

Petitioner, 

vs. NO:  15 WC 4753 

KOCH FOODS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, TTD, PPD, 
and medical expenses both current and prospective and being advised of the facts and law, modifies 
the Corrected Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Corrected Decision of the Arbitrator, which is attached hereto and made a part hereof.  

This matter was consolidated with companion claims, 15 WC 4751 and 15 WC 4752.  In 
the instant claim, the Arbitrator found Petitioner proved a compensable accident on November 24, 
2014, found that accident caused a current condition of ill-being of her legs bilaterally, but he also 
found that Petitioner did not prove causation to alleged conditions of ill-being of her shoulder, 
elbow, and low back.  He awarded her medical expenses incurred only at Physicians Immediate 
Care through December 5, 2014 and awarded her 10.75 weeks of PPD benefits representing loss 
of the use of 2.5% of each of the left and right legs.  

Petitioner testified that on November 24, 2014, she was working on the assembly line 
processing chicken pieces while standing on a three to four-foot-high step.  She got off the step to 
go the bathroom, slipped on liquid on the floor, and “did the splits.”  She immediately reported 
low back pain, as well as pain in her legs.  The same day, she went to seek treatment from 
Respondent’s preferred medical provider, Physicians Immediate Care, where she was diagnosed 
with lumbago, as well as knee/ankle/foot injuries.   
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The Arbitrator found that Petitioner proved the condition of ill-being of her legs were 
causally related to her slip-and-fall accident on November 24, 2014.  However, the Arbitrator also 
found that Petitioner did not prove that her lumbar condition or any alleged conditions of ill-being 
of her elbow and shoulder were causally related to the work accident.  The Commission agrees 
with the Arbitrator’s findings of compensable accident, that the accident caused a condition of ill-
being of her legs bilaterally, and his award to Petitioner of 10.75 weeks of PPD representing loss 
of the use of 2.5% of each of the left and right legs.  

 
The Arbitrator based his conclusion that Petitioner did not prove that the accident on 

November 24, 2014 caused a lumbar condition of ill-being on the fact that after her treatment at 
Physicians Immediate Care, the medical records seem to indicate that her lumbar condition related 
back to her accident in 2012, adjudicated in a companion case.  The Commission does not find 
such notations dispositive of this issue.  
 

The Commission notes that in late 2013/early 2014, Petitioner basically stopped 
mentioning lower back pain until after the instant accident on November 24, 2014.  The 
Commission also notes that Respondent did not schedule a Section 12 medical examination of 
Petitioner’s lumbar spine after the November 24, 2014 accident to assess causation from that 
accident.   

 
The Commission finds that Petitioner did sustain an injury to her lumbar spine in 2014 

accident based on the following factors: Petitioner’s low back pain after the 2014 accident was 
similar to her pain after the 2012 accident; she immediately reported low back pain after the instant 
accident; she was initially diagnosed with lumbago by Respondent’s preferred provider; Dr. Jain 
opined that her lumbar condition of ill-being was causally related to the accident; and she stopped 
reporting low back pain for the months prior to the November 24, 2014 accident.  Therefore, the 
Commission concludes that in the November 24, 2014 accident, Petitioner sustained a 
compensable aggravation of her previous low back condition necessitating additional medical 
treatment.   
 
 In this matter, the Arbitrator awarded medical expenses only for treatment provided by 
Physicians Immediate Care.  He also denied TTD, denied PPD for her lumbar condition, and 
awarded her 10.75 weeks of PPD benefits representing loss of the use of 2.5% of each of the left 
and right legs.  The Commission concurs with the Decision of the Arbitrator regarding the denial 
of TTD and the PPD award for Petitioner’s legs.  However, the Commission finds that Petitioner 
is entitled to additional medical treatment and a PPD award for her lumbar injury.   
 
 On the issue of medical expenses, the Commission finds that February 10, 2016 is a 
reasonable date to terminate lumbar treatment for his November 24, 2014 injury.  After that point, 
it appears that Petitioner was primarily treating for her cervical condition and not her lumbar 
condition.   
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In addition, while we award medical expenses through February 24, 2016 for her lumbar 
condition, we specifically deny awarding chiropractic treatment for treatment of her lumbar spine.  
She had approximately 110 sessions of chiropractic treatment which appeared to be primarily for 
her cervical condition, and the treatment did not appear to have any significant positive effect on 
Petitioner’s conditions of ill-being.  Therefore, no chiropractic bills are awarded for treatment of 
Petitioner’s lumbar condition. 

 
In assessing an appropriate PPD award, the Arbitrator noted that no AMA impairment 

rating was submitted and therefore that factor was given no weight,  He gave great weight to the 
fact that Petitioner was able to return to her prior occupation which required significant repetitive 
activity.  He gave little weight to Petitioner’s age, 53, at the time of the accident.  He gave great 
weight to the fact that Petitioner showed no loss of future earning potential.  Finally, the Arbitrator 
gave great weight to the limited evidence of Petitioner’s disability corroborated by the medical 
records.  In looking at the entire records before us, the Commission finds that an additional PPD 
award representing loss of the use of 2.5% of the person-as-a-whole is appropriate for Petitioner’s 
lumbar condition.   

 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of 
the Arbitrator dated June 29, 2020 is hereby modified as noted above and is otherwise affirmed 
and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for all 
reasonable and necessary medical expenses incurred to treat Petitioner’s work-related lumbar 
condition through February 10, 2016, pursuant to §8(a) of the Act, subject to the applicable medical 
fee schedule in §8.2, except the Commission does not award any chiropractic expenses incurred 
to treat her lumbar condition. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
permanent partial disability benefits of $229.20 for a period of 12.5 weeks, as the injury caused 
the loss of the use of 2.5% of the person-as-a-whole pursuant to §8(d)(2). 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
permanent partial disability benefits in the amount of $229.20 for 10.75 weeks, as the injury has 
caused the loss of the use of 2.5% of each of the left and right legs pursuant to §8(e) of the Act.  
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

    /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-4/20/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

21IWCC0306

June 18, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify: Up    None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
MARTHA OLIVA, 
 
 Petitioner, 
 
 
vs. NO:  15 WC 4752 
 
 
KOCH FOODS, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 

 
Timely Petition for Review having been filed by the Petitioner herein and notice given to 

all parties, the Commission, after considering the issues of accident, causal connection, TTD, PPD, 
and medical expenses both current and prospective and being advised of the facts and law, modifies 
the Corrected Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Corrected Decision of the Arbitrator, which is attached hereto and made a part hereof.  
 
 This matter was consolidated with companion claims, 15 WC 4751 and 15 WC 4753.  In 
the instant claim, the Arbitrator found Petitioner proved a compensable accident on October 12, 
2013, found that accident caused a current condition of ill-being of a myofascial strain of her 
cervical spine, awarded her medical expenses incurred through November 23, 2013, and awarded 
her 50 weeks of PPD benefits representing loss of the use of 10% of the person-as-a-whole.   
 
 The Commission agrees with the Arbitrator’s findings of compensable accident, that 
accident caused a condition of ill-being of a cervical myofascial strain, and his award of 50 weeks 
of PPD representing loss of 10% of the use of the person-as-a-whole.  Therefore, the Commission 
afforms and adopts those aspects of the Decision of the Arbitrator. 
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The Arbitrator specified that he was only awarding medical treatment within six weeks of 
the work accident/injury.  The Arbitrator did so based on Dr. Jay Levin’s Section 12 medical 
report, in which he diagnosed that Petitioner sustained a myofascial strain in the work accident 
and she should have been at MMI within six weeks of the injury.  The Commission agrees with 
the Arbitrator’s determination that Petitioner sustained only a myofascial cervical strain in the 
work accident.   

However, in this instance the Commission disagrees with the arbitrary cut-off of payment 
of medical expenses after six weeks based on the theoretical determination of expected MMI 
opined by a Section 12 medical examiner.  Rather, the Commission finds September 12, 2014 as 
a more appropriate date to terminate medical expenses for the instant injury.  On that date, 
Petitioner presented to Physicians Immediate Care, was declared at MMI for her cervical 
condition, and released to work at full duty for that condition.  Therefore, the Commission modifies 
the Decision of the Arbitrator to extend Respondent’s obligation to pay medical expenses 
associated with Petitioner’s cervical condition through September 12, 2014.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of 
the Arbitrator dated June 29, 2020 is hereby modified as noted above and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay for all 
reasonable and necessary medical expenses incurred to treat Petitioner’s work-related cervical 
condition through September 12, 2014, pursuant to §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
permanent partial disability benefits in the amount of $229.20 for 50 weeks, as the injury has 
caused the loss of the use of 10% of the person-as-a-whole pursuant to §8(d)(2) of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $25,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-4/20/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

June 18, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION  

NOTICE OF ARBITRATOR DECISION 

CORRECTED 

OLIVA, MARTHA 

Employee/Petitioner 

KOCH FOODS 

Employer/Respondent 

Case# 15WC004751 

15WC004752 

15WC004753 

On 6/29/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.17% shall accrue from the date listed above to the day 

before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

2553 McHARGUE & JONES LLC 

BRENTON M SCHMITZ 

123 W MADISON ST SUITE 1800 

CHICAGO, IL 60602 

2337 INMAN & FITZGIBBONS LTD 

ANTHONY ULM 

33 N DEARBORN ST SUITE 1825 

CHICAGO, IL 60602 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers• Benefit Fund (§4(d)) 
D Rate Adjustment Fund (§8(g)) 
D Second Injury Fund (§8(e)l8) 
[SJ None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

CORRECTED ARBITRATION DECISION 

Martha Oliva 
Employee/Petitioner 

v. 

Koch Foods 
Employer/Respondent 

Case# 15 WC 4751 

Consolidated cases: 15 WC 4752/4753 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was 
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the 
Commission, in the city of Chicago, on October 22 and November 20, 2019. After reviewing 
all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues 
checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. [SJ Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. [SJ Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?

K. D What temporary benefits are in dispute?
D TPD D Maintenance D TTD 

L. [SJ What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. OOther __

!CArbDec 2110 JOO W. Randolph Street #8-200 Chicago, ll 6060! 31218 /4-66/ I Tol/.free 866/352-3033 Web site: 11,ww.iwcc.il.goi' 
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 8 I 5/987-7291 Springfield 217/785-7084 
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FINDINGS 

On 8/7/2012, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On, this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $19,864.00; the average weekly wage was 
$382.00, 

On the date of accident, Petitioner was 50 years of age, married with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for 
other benefits, for a total credit of$0. 

Respondent is entitled to a credit of $0 under §8U) of the Act. 

ORDER 

All reasonable and related medical have been paid. 

Respondent shall pay Petitioner permanent partial disability benefits of$229.20/week for 10 
weeks, as the injury has caused the loss of use of 2% of the person-as-a-whole under §8( d)(2). 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after 
receipt of this decision, and perfects a review in accordance with the Act and Rules, then this 
decision shall be entered as the decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set 
forth on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day 
before the date of payment; however, if an employee's appeal results in either no change or a 
decrease in this award, interest shall not accrue. 

Signature of Arbitrator 

JUN 2 9 2020 2 

June 26, 2020 
Date 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

CORRECTED 

OLIVA, MARTHA 

Employee/Petitioner 

KOCH FOODS 

Employer/Respondent 

Case# 15WC004752 

15WC004751 

15WC004753 

On 6/29/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.17% shall accrue from the date listed above to the day 

before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award; interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

2553 McHARGUE & JONES LLC 

BRENTON M SCHMITZ 

123 W MADISON ST SUITE 1800 

CHICAGO, IL 60602 

2337 INMAN & FITZGIBBONS LTD 

ANTHONY ULM 

33 N DEARBORN ST SUITE 1825 

CHICAGO, IL 60602 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d)) 
D Rate Adjustment Fund (§8(g)) 
D Second Injury Fund (§8(e)l8) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Martha Oliva 
Employee/Petitioner 

V. 

Koch Foods 
Employer/Respondent 

Case# 15 WC 4752 

Consolidated cases: 15 \VC 4751/4753 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was 
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the 
Commission, in the city of Chicago, on October 22 and November 20, 2019. After reviewing 
all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues 
checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

B. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. D Was there an employee-employer relationship?
C. � Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. � Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?

K. D What temporary benefits are in dispute9 

D TPD D Maintenance D TTD 
L. 12:J What is the natnre and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. Dother --

!CArbDec 1110 100 W. Randolph Street #8-200 Chicago, IL 6060 I 3 l 1/814-6(i/ I To/I.free 866/.352-3033 Web site: www.i¾'CC.i!.gov 
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 8 f 51987-7292 Springfield 217/785-7084 

3 

21IWCC0307



FINDINGS 

On 10/12/2013, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $19,864.00; the average weekly wage was 
$382.00. 

On the date of accident, Petitioner was 52 years of age, married with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessaiy medical 
services. 

Respondent shall be given a credit of$0 for TTD, $0 for TPD, $0 for maintenance, and $0 for 
other benefits, for a total credit of$0. 

Respondent is entitled to a credit of $0 under §SU) of the Act. 

ORDER 

Respondent shall pay all bills presented by Petitioner as they relate to the cervical spine for a 
period of six (6) weeks after October 12, 2013, up to November 23, 2013, to be adjusted in 
accord with the medical fee schedule. No bills for medical care for the left shoulder are 
awarded. 

Respondent shall pay Petitioner pennanent partial disability benefits of$229.20/week for 50 
weeks, as the injury has caused the loss of use of 10% of the person as a whole under §8(d)(2) 
with respect to the cervical spine. 

RULES REGARDING APPEALS Unless a pmiy files a Petition for Review within 30 days after 
receipt of this decision, and perfects a review in accordance with the Act and Rules, then this 
decision shall be entered as the decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set 
forth on the Notice of Decision of Arbitrator shall accrue from the elate listed below to the clay 
before the date of payment; however, if an employee's appeal results in either no change or a 
decrease in this award, interest shall not accrue. 
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Signature of Arb. itrator 

JUN 2 9 2020 

5 

May 4, 2020 
Date 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

0 Injured Workers' Benefit Fund (§4(d)) 
D Rate Adjustment Fund (§S(g)) 
0 Second Injury Fund (§S(e) I 8) 
[8J None of the above 

ILLINOIS ·woRKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Martha Oliva 
Employee/Petitioner 

V. 

Koch Foods 
Employer/Respondent 

Case# 15 \VC 4753 

Consolidated cases: 15 \VC 4751/4752 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was 
mailed to each party. The matter was heard by the Honorable Steven Fruth, Arbitrator of the 
Commission, in the city of Chicago, on October 22 and November 20, 2019. After reviewing 
all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues 
checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

C. D Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?

B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. [8J ls Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. [8J Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?

K. [8J What temporary benefits are in dispute?
D TPD O Maintenance [8J TTD 

L. [8J What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent9 

N. D Is Respondent due any credit?
0. O0ther __

ICArbDec 2//0 /00 W. Randolph Street #8-200 Chicago. IL 6060/ 3 I 21814-66/ / To!!--ji'ee 866/352-3033 Web site: www.iwcc.il.goi· 
Downstate offices: Collinsville 6/8/346-3450 Peoria 309/671-30 IY Rockford 815/987-7292 Springfield 2 I 7/785-7084 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

CORRECTED 

OLIVA, MARTHA 

Employee/Petitioner 

KOCH FOODS 

Employer/Respondent 

Case# 15WC004753 

15WC004751 

15WC004752 

On 6/29/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.17% shall accrue from the date listed above to the day 

before the date of payment; however, ifan employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

2553 McHARGUE & JONES LLC 

BRENTON M SCHMITZ 

123 W MADISON ST SUITE 1800 

CHICAGO. IL 60602 

2337 INMAN & FITZGIBBONS LTD 

ANTHONY ULM 

33 N DEARBORN ST SUITE 1825 

CHICAGO, IL 60602 
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FINDINGS 

On 11/24/2014, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of emplqyment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $19,864.00; the average weekly wage was 
$382.00. 

On the date of accident, Petitioner was 53 years of age, married with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical 
services. 

Respondent shall be given a credit of $2,279.97 for TTD, $0 for TPD, $0 for maintenance, and 
$0 for other benefits, for a total credit of$2,279.97. 

Respondent is entitled to a credit of $0 under §8(j) of the Act. 

ORDER 

Respondent shall pay all bills presented by Physicians Immediate Care only, to be adjusted in 
accord with the medical fee schedule. 

Petitioner claim for temporary total disability benefits is denied. 

Respondent shall pay Petitioner permanent partial disability benefits of$229.20/week for 10.75 
weeks, as the injuries sustained by Petitioner has caused a 2.5% loss of use of the right leg and a 
2.5% loss of use of the left leg. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after 
receipt of this decision, and perfects a review in accordance with the Act and Rules, then this 
decision shall be entered as the decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set 
forth on the Notice of Decision of Arbitrator shall accrue from the date listed below to the day 
before the date of payment; however, if an employee's appeal results in either no change or a 
decrease in this award, interest shall not accrue. 
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Signature of Arbitrator 

JUN 2 9 2020 

8 

May 4, 2020 
Date 
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MARTHA OLIVA v. KOCH FOODS 
15 WC 4751, consolidated 15 WC 4752, 15 WC 4753 

INTRODUCTION 

These matters proceeded to hearing before Arbitrator Steven Fruth. The disputed 
issues were: 

15 WC 4 751 (DOI: 8/17/2012): F: Is Petitioner's current condition of ill-being causally 

related to the accident?; J: Were the medical services that were provided to Petitioner 

reasonable and necessary? Has Respondent paid all appropriate charges for all 

reasonable and necessary medical services?; L: What is the nature and extent of the 

injury?. 

15 WC 4752 (DOI: 10/12/2013): C: Did an accident occur that arose out of and in the 
course of Petitioner's employment by Respondent?; F: Is Petitioner's current condition 

of ill-being causally related to the accident?; J: Were the medical services that were 
provided to Petitioner reasonable and necessary? Has Respondent paid all appropriate 

charges for all reasonable and necessary medical services?; L: What is the nature and 
extent of the injury? 

15 WC 4753 (DOI: 11/24/2014): F: Is Petitioner's current condition of illabeing 

causally related to the accident?; J: Were the medical services that were provided to 
Petitioner reasonable and necessary? Has Respondent paid all appropriate charges for all 

reasonable and necessary medical services?; K: What temporary benefits are in dispute? 

TTD; L: What is the nature and extent of the injury? 

Petitioner testified through a Spanish translator. 

STATEMENT OF FACTS 

Petitioner Martha Oliva testified that she was previously employed by Respondent 

Koch Foods. She began working for Respondent in February 2012. Respondent is a 

supplier of chicken breasts. 

Petitioner was employed in slicing or cutting chicken breasts. She worked on a 

line, with 20 people on each side. She used a very sharp knife with her right hand to cut 
chicken breasts while holding them with her left hand. She would pick up breasts from 

in front of her at chest height with her left hand, cut them with her right hand, and then 

throw them onto another line in front of her at head level. She performed this job for 

approximately 6 months, and then was then placed on a laser cutter machine. The laser 

cutter involved 8 people. Workers would rotate between taking chicken pieces out of a 
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basket, then aligning pieces on the line, and then cleaning excess waste from the chicken 
pieces. The chicken pieces are cold, but not frozen. The production requirement was 70 
pieces per minute for the line. During the years Petitioner worked with Respondent, the 
production requirement remained the same, but the number of people working on this 
machine dropped from 8 people to 6, and finally down to 2 people. Employees rotated 
between positions once per hour. 

On August 17, 2012, Petitioner was throwing chicken pieces that had passed 
through the machine uncut onto another line to be redone. While doing this, she turned, 
slipped, and fell , doing the splits. A supervisor helped her get up, and she was taken to 
Physicians Immediate Care (PIC). Petitioner complained of pain in her left leg, her waist, 
and her back. She also complained of right elbow pain and tailbone pain (PX #1). 
Petitioner reported that she slipped and fell onto her right buttock and right leg. She also 
twisted her left knee. She was diagnosed with a hip contusion, lumbar sprain/strain, and 
left knee sprain. 

She followed up with PIC August 20, August 27, September 4, September 11, and 
September 18, 2012. She received physical therapy through September 17, 2012. 
Petitioner was released to full duty work on August 27 several times in August and 
September 2012. In addition to physical therapy petitioner was prescribed N aproxen and 
Tylenol. 

Petitioner was seen at PIC in 2012 after her accident for health concerns unrelated 
to her work accident injuries. No continuing complaints relating to her accident injuries 
were documented. 

On October 12, 2013, Petitioner suffered a second work accident. She was working 
on the laser cutter. Only 3 people were working on the laser cutter at this point. Petitioner 
was working with a high volume of pieces, and felt a spasm in her left neck and shoulder. 
She reported her complaints and was sent home. She not taken to a doctor. 

Petitioner consulted her primary care physician, Dr. Luiz Sudbrack, two days later, 
on October 14 (PX#2). Petitioner complained of "neck pain all the way down the arm & 
hand w/numbness on the hand ... Patient suffered a work related injury because of 
repetitive [unknown]." A cervical MRI completed October 17, 2013 demonstrated 
multiple levels of disc bulging: a 2 mm diffuse bulge at C3-4, a 3 mm disc osteophyte 
complex with small herniation at C4-5, a 6.5 mm protrusion on the right at C5-6, and a 
2.5 mm diffuse bulge at C6-7. Dr. Sudbrack recommended physical therapy and an MRI 
of the left shoulder on October 18, 2013. MRI Scans of the right elbow, left shoulder, and 
left elbow were all noted as normal. Petitioner received physical therapy at Norwegian 
American Hospital through January 16, 2014, which she said provided little relief. 

21IWCC0307



Dr. Sudbrack's clinical notes were handwritten and difficult to decipher. The 

doctor rarely made notes that seemingly documented a clinical examination, much less 

an orthopedic or neurological exam. Dr. Sudbrack wrote a series of status notes where he 

incorporated his diagnosis of cervical radiculopathy without stating the clinical findings 
in support of that diagnosis. The doctor wrote a note on October 18, 2013 ordering six 

weeks of physical therapy and on October 24 wrote that Petitioner should be off work for 

six weeks to complete physical therapy. On December 5, 2013 Dr. Sudbrack wrote an 

order extending physical therapy for another six weeks. The doctor wrote a note 

December 30, 2013 that a decision for return to light duty work was dependent on a 

recommendation of a neurosurgeon at Northwestern Hospital. 

Petitioner was referred to Dr. Nader Dahdaleh, whom she saw on December 18, 

2013 (PX #2). Petitioner complained of neck pain radiating to both shoulders and the left 

upper extremity. She also complained of numbness in those areas. Petitioner stated that 

trigger point injections in the neck gave mild relief. The examination did not note an 

assessment of cervical range of motion, however motor strength in the upper and lower 

extremities was normal. Sensation to light touch in pinprick were normal except for the 

left lateral aspect of her left leg and over the left C6 dermatome of her arm. 

Dr. Dahdaleh diagnosed chronic low back pain, chronic neck pain, cervical 

radiculopathy, and lumbar radiculopathy. Dr. Dahdaleh noted degenerative changes due 

to cervical spondylosis with foraminal stenosis at C5-6 and C6-7 due to large disc 

osteophyte complexes. He recommended continued physical therapy and prescribed a 

Medrol Dosepak. On January 29, 2014, Dr. Dahdaleh recommended a cervical epidural 

steroid injection, followed by possible C5-6 and C6-7 fusion. Petitioner elected not to 
have surgery and returned to work in a new position where she could sit. 

At Respondent's request Petitioner was examined pursuant to §12 of the Act by 

orthopedic surgeon Dr. Jay Levin on December 19, 2013. Dr. Levin examined Petitioner 

separately for her cervical and thoracic spine (RX #1), and also for her lumbar spine (RX 

#2). Dr. Levin was assisted by case manager Martha Sanchez, R.N., who acted as an 

interpreter. 

With regard to the cervical spine IME Dr. Levin took Petitioner's history of her 

work activities and her claimed injuries in August 2012 and on October 12, 2013 (PX #1). 

Dr. Levin also took petitioner's history of her medical care at an occupational health clinic 

in 2012 and then from Dr. Sudbrack after the 2013 accident. Petitioner's chief complaint 

was posterior neck pain going down her left arm to the elbow. She rated her pain at 10/10. 

She also complained of a little pain in her right arm to the elbow and "a lot" of weakness 

in the left arm. Petitioner also complained of pain between her shoulder blades. Dr. Levin 

]I 
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reviewed respondent's October 17, 2013 accident report, Petitioner's records from Agape 
Medical Center, the initial physical therapy evaluation from Norwegian American 
Hospital on October 28, 2013, and radiological imaging. 

On examination Dr. Levin noted diminished cervical range of motion. There was 
bilateral trapezius tenderness but no trigger point tenderness. Spurling's test elicited 
right posterior cervical discomfort but without radiation into the arms. Spurling's on the 
left was negative. Toes/heels walking elicited lumbar area pain. Arm strength was 
normal, as well as reflexes. There was diminished sensation over there were right lateral 
deltoid, left dorsal, and left volar forearm. There was tenderness over the lower lumbar 
spine. Lumbar motion was somewhat diminished and painful. Sitting straight leg raise 
was negative bilaterally. Sensation was decreased over the left medial/lateral calf, 
medial/lateral thighs, and medial/lateral feet. FABER test on the right elicited central 
low back pain and on the left elicited left gluteal pain. 

Dr. Levin noted radiographs demonstrated degenerative disc changes at C5-6 and 
also at L2-3 and L3-4. There was facet arthritis at L5-S1. The October 17, 2013 cervical 
MRl demonstrated age appropriate degenerative disc changes with central annular 
bulging at C2-3, degenerative right-sided annular bulges at C3-4 and C4-5, a right-sided 
disc herniation at C5-6, and a right-sided disc protrusion at C6-7. Dr. Levin noted that 
these findings were inconsistent with Petitioner's subjective complaints. Dr. Levin also 
noted the left shoulder MRI showed a normal rotator cuff and type II acromion. 

Dr. Levin, "assuming [Petitioner] sustained an injury at all", diagnosed cervical 
myofascial strain. He opined that a course of physical therapy of 10 visits over 5 weeks 
would be medically appropriate. He found the cervical MRl was within the standard of 
care but did not believe the MRis of the right elbow and left shoulder where indicated for 
any injury on October 12, 2013. He further opined that Petitioner should reach MMI 
within 4 to 6 weeks after the accident. He did not believe Petitioner required further 
medical care at that time and opined that Petitioner could return to full duty work. 

With regard to the lumbar spine exam recited Petitioner's previously noted history 
of injury (PX #2). Petitioner reported that 10/10 low back pain, which he said was 
constant. She complained of pain travels down both by docs and both legs to the feet .. 
Petitioner reported that she can send for 5 minutes and then has to be a just and that she 
can walk for 5 minutes but then has to take a break. 

On examination Petitioner complained of lower lumbar pain with toes/heels 
walking. Lumbar range of motion was diminished and painful. There was midline lower 
lumbar tenderness as well as bilateral lumbosacral and sciatic notch tenderness. Straight
leg raise on the right at 60° elicited low back pain but was negative on the left. However, 
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sitting straight-leg raise was negative bilaterally. Sensation was decreased over the left 

medial/lateral calf, medial/lateral thighs, and medial/lateral feet. FABER test on the 
right elicited central low back pain and on the left elicited left gluteal pain. 

Plain X-rays demonstrated degenerative disc changes at 12-3 and 13-4 as well as 

facet arthritis at L5-S1. The lumbar MRI demonstrated degenerative disc changes at 12-

3, 13-4, 14-5, and L5-S1. No significant canal encroachment was noted. There was no 
evidence of disc herniation at 14-5. There was bilateral facet arthritis with foraminal 
stenosis at 13-4. There was a left-sided disc protrusion with degenerative changes at 12-

3, but 11-2 appeared normal. 

Dr. Levin noted that he had not been able to review medical records of treatment 
for the October 2012 accident. He noted that he would need those records to determine 

any diagnosis referral to the accident. He further noted that the MRI findings were age

appropriate without evidence of a herniated nucleus pulposus. He further observed that 
Petitioner had been working following the 2012 accident up to the 2013 accident. 

Petitioner did not treat again until September 12, 2014, when she returned to PIC 

with left neck and shoulder pain (PX #1). She complained of 7/10 left-sided neck and 
shoulder pain. She reported it was the result of a work-related injury with a sudden onset 
with a change in her job to a higher speed line. On examination Petitioner had reduced 

range of motion, but it was noted that she exhibited guarding out of proportion to the 

injury. It was also noted that Petitioner exhibited hypersensitivity out of proportion to 
the injury. 

Petitioner sought care at PIC June 18, June 19, and June 26, 2014 for bruising 

around the left eye. She reported that while at work she stepped off a stepstool and struck 
her left orbit while sneezing. There were no complaints relating to the neck or back. On 

examination particular Petitioner's neck was noted as supple with good range of motion. 
There was no tenderness of the neck or cervical spine. No continuing complaints relating 

to her more recent accident injuries were documented. 

On November 24, 2014, Petitioner was again working at Respondent in a seated 

position on a stool. Petitioner stepped off the stool to use the restroom and slipped on 
the wet floor, again doing the splits. She felt pain in her back and left hip. She was taken 

to PIC that day, where she complained of pain in the left thigh, left knee, right side, and 
right knee. She also complained of neck and low back pain with "tingling." In addition, 
she complained of pain in the left and right hands with "tingling." The clinical exam was 

essentially normal. X-rays were negative. Petitioner was diagnosed with a knee 

contusion, ankle/foot pain, and lower back pain. She was taken off work that day and 
released to return to work on November 25 with restrictions to avoid squatting and 
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extended standing until December 1, 2014. "All Day" and "Non-Aspirin" pain medication 
was dispensed. 

Petitioner returned to PIC December 1, 2014 with continuing complaints of pain in 
the left thigh, left knee, right thigh, and right knee. The clinical examination _was 
essentially normal, and the diagnoses were unchanged. She was released with restrictions 
for sit-down work only. "All Day" pain medication was discontinued. Petitioner returned 
to PIC December 5, 2014 with the same complaints but were reported as mild. She 
reported that she could stand and walk and a normal pace without discomfort. She did 
note a cracking noise in her knee, which one was not noted, when she walked fast. 
Petitioner was released to full duty work without restrictions, and it was noted that she 
should attain full resolution in 7 days. 

Petitioner continued to follow up with her primary care physician, Dr. Sudbrack, 
in 2014 for unrelated issues. She saw Dr. Sudbrack December 17, 2014 with left knee 
complaints after falling at work 8 days before. Dr. Sudbrack's handwritten notes were 
indecipherable such that it is impossible to determine the extent of the clinical 
examination. 

Petitioner returned to Dr. Sudbrack on January 14, 2015, who then recommended 
a left knee MRI without noting whether he had assessed Petitioner's knee with clinical 
testing for a torn meniscus or ligament. The January 23, 2015 MRI demonstrated mild 
effusion only (PX #2). Petitioner continued to follow with Dr. Sudbrack through February 
and March 2015. On February 5 Dr. Sudbrack noted that he filled out disability forms. 
Petitioner had a lumbar MRI February 25, 2015 on order of Dr. Sudbrack, but a complete 
copy of the radiology report was not included in Petitioner's Exhibit #2. The complete 
report was incorporated in Petitioner's Exhibit #12. The radiologist noted multilevel 
diffuse disc bulging and hypertrophy, as well as spondylolisthesis, from 12-3 through L5-
S1. 

Petitioner testified that she then sought care at New Life Medical Center (New Life) 
on February 6, 2015 (PX #7). The New Life records, PX #7, document Petitioner's first 
contact with chiropractor Dr. Irene Ma was on September 18, 2014, which Petitioner did 
not testify about at trial. On September 18 Petitioner gave a history of her work injury on 
October 12, 2013. She complained of constant neck pain and muscle spasm in the neck 
and pain across the left shoulder and down the left arm with numbness and tingling in 
her left arm. She complained of 10/10 pain. Dr. Ma diagnosed cervical sprain/strain, 
cervicalgia, cervical radiculitis, shoulder sprain/strain, shoulder pain, shoulder stiffness, 
arm pain, muscle spasm, and work related injury. Petitioner then received extensive 
chiropractic care for her neck and shoulder from Dr. Ma, however the dates of care are 
obscured in the copied records. 
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Petitioner testified that she was taken off work at the February 6, 2015 consultation 
and did not return to work for Respondent. 

There are no clinical notes for Petitioner's consultation with Dr. Ma on F�bruary 
6, 2015 (PX #7), although there were billing records. There are billing records for 
February 10, February 12, February 13, February 17, February 19, February 20, February 
24, and February 27, 2015, for which there are chiropractic progress notes but no 
physician notes. Dr. Ma's first clinical note March 10, 2015 documents Petitioner's 
complaints of 9/10 pain in the neck, 9/10 pain in the left shoulder, and 9/10 pain in the 
left arm with numbness/tingling/weakness in the left arm. However, there was no 
reference to Petitioner's claimed work accident on November 24, 2014. Dr. Ma added a 
diagnosis of cervical disc herniation at that time. There were no notes regarding 
Petitioner's work status. 

Petitioner testified that she was referred to Dr. Neeraj Jain for her pain, whom she 
saw on March 25, 2015 with complaints of neck and back pain. Petitioner gave a history 
of feeling a pop in her neck with severe neck pain and left arm weakness on October 12, 
2013 at work. She did not mention a work accident on November 24, 2014. She 
complained of pain radiated into her left arm. She also complained of paresthesia 
Petitioner also complained of pain in her right arm. Petitioner reported that her back 
pain began in 2012 with a work-related incident. She also reported that physical therapy 
had restarted in September 2014 but stopped after one or two months. A third round of 
physical therapy started in March 2015. 

Dr. Jain reiterated the radiologist's findings from the 2013 cervical MRI. He also 
reiterated the radiologist's findings of mild spondylosis at L2 through Ls with annular 
disc bulging from the 2013 lumbar MRI. He noted the 2013 left shoulder MRI showed a 
normal rotator cuff and a type II acromion. 

Dr. Jain noted significantly reduced cervical range of motion with pain. Lumbar 
range of motion was also reduced. Straight-leg raise was positive on the right. There was 
reduced sensation to touch in the left upper extremity without described distribution. Dr. 
Jain noted prominent weakness in the left upper extremity. Diagnosed neck pain related 
to the October 12, 2013 accident. Dr. Jain recommended a C5-6 and C6-7 epidural and 
another lumbar MRI. Petitioner continued to receive chiropractic care from Dr. Ma 
March and April 2015. 

Dr. Ma's clinical note on April 14, 2015 noted Petitioner claimed 9/10 pain in her 
neck, left shoulder, and left arm. She also complained of numbness and weakness in the 
left arm. There is no note that Petitioner reported an accident at work on November 24, 
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2014 in which she was again injured. Petitioner saw Dr. Ma again on May 19, 2015. Her 

pain remained 9/10. Again, there was no reference to a November 24, 2014 work 

accident. There was no note regarding work status. On June 23, 2015 Dr. Ma noted no 

change in Petitioner's complaints. Again, there was no reference to a November 24, 2014 

work accident or any note regarding work status. 

Dr. Jain administered an interlaminar cervical epidural steroid injection at C7-T1, 

assisted by Susan Jain, PA-C, on June 19, 2015. Dr. Jain administered bilateral L4-5 

transforaminal epidural steroid injections (ESI) and selective nerve root blocks, assisted 

by Sarah Spring, P.A., in July 7, 2015. Petitioner's Exhibit #13 is billing statements of 

Thomas C. Corral, CRNA, Windy City Anesthesia, for administering nerve blocks on June 

19, 2015 and on July 7, 2015. No clinical or operative reports by CRl"\J"A Corral for these 

procedures were included in Petitioner's Exhibit #13 or otherwise offered in evidence. 

Petitioner saw Dr. Jain again on July 25, 2015, when he noted Petitioner had 

received bilateral L4-5 transforaminal ESI and selective nerve root block on "July 17" 

(sic). Dr. Jain also noted that Petitioner had received a cervical epidural steroid injection 

on "June 09, 2015" (sic). 

Petitioner saw orthopedic surgeon Dr. Ronald Silver on April 25, 2015 (PX #5). 

Petitioner gave a history of her October 12, 2013 work injury from repetitive motion 

activity. Petitioner complained of pain in her neck and her shoulder and was treated with 

physical therapy and anti-inflammatories. He noted that Petitioner had been able to work 

until January 2015 when her pain became too severe. On examination Petitioner had 

reduced range of motion and had positive impingement and Hawkins' signs. He noted an 

MRI scan demonstrated inflammation of the rotator cuff, without noting if it was the 2013 

or 2015 MRI he relied on. Dr. Silver diagnosed "rotator cuff' and impingement and 

administered a cortisone injection in the left shoulder. He also prescribed Meloxicam, 

hydrocodone, and Ultram. 

Petitioner's Exhibit # 16 was billing from G & U Orthopedic for May 1, 2015 for 

$2,684.59 and for June 18, 2015 for $612.56 (PX #16). These charges were apparently 

for durable medical equipment ordered by Dr. Ma. Dr. Ma's notes in the New Life chart 

do not state the medical necessity for durable medical equipment. 

On July 16, 2015, Dr. Silver noted a positive temporary response to the left 

shoulder injection. Petitioner's exam was essentially unchanged. Dr. Silver noted her 

complaints of left-sided neck pain radiating into the arm and hand, for which he 

recommended she see a cervical spine specialist. Dr. Silver recommended arthroscopic 

shoulder surgery without specifying what the surgery was intended to correct, which 

Petitioner declined. 
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Petitioner continued to consult with Dr. Jain through 2015 (PX #4). On August 12 
Petitioner reported she was attending physical therapy 3 times a week which provided 
substantial benefit. However, it was noted Petitioner continued to be off work due to her 
substantial pain. Dr. Jain _recommended an EMG of the upper extremities because of 
neck pain complaints radiating down the left arm. Dr. Jain also recommended a repeat 
lumbar 14-5 transforaminal ESI and selective nerve block. 

Dr. Ma's clinical note on August 11, 2015 again referred to Petitioner's injury 
sustained while at work on October 12, 2013. Petitioner complained of 8/10 pain in her 
neck, left shoulder, and left arm. Again, she complained of numbness and tingling in the 
left arm. Again, there was no reference to a work accident on November 24, 2014. Dr. 
Ma's clinical note on October 8, 2015 was essentially identical to the August 11 note, as 
were Dr. Ma's notes on December 1, 2015 and January 22, 2016. 

Petitioner had an EMG/NVC performed by chiropractor Dr. Gregory Thurston on 
September 14, 2015 (PX #8). The only finding was mild-moderate evidence of carpal 
tunnel syndrome. 

On September 15, 2015 Dr. Jain noted that Petitioner's EMG showed no evidence 
of radiculopathy. She still complained of moderate to severe neck pain radiating into the 
left arm as well is bilateral back pain radiating into the left leg. Dr. Jain continued to 
recommend lumbar ESis October 13, 2015 and on the last visit February 10, 2016. 

Petitioner consulted neurosurgeon Dr. Robert Erickson March 30, 2016 for her 
cervical and lumbar pain which began with a work injury October 17, 2013 (PX #6). 
Petitioner reported the sudden onset of neck and left shoulder pain-with radiation of 
abnormal sensation in all fingers of the left hand. Petitioner also reported the onset of 
low back pain soon thereafter which radiated into her left leg. Petitioner also reported 
low back pain secondary to a prior injury which she could not adequately describe. Dr. 
Erickson reviewed the 2013 and 2015 MRis. He noted the cervical MRI showed a central 
disc herniation at C5-6 with slight rightward prominence. He noted there was a broad 
disc herniation at C6-7 of lesser significance. 

On examination Dr. Erickson noted diminished left grip strength and Petitioner's 
report of paresthesia in all fingers. Light touch in pinprick for diminished over the 
dorsum of the hand and over the extensor forearm. Cervical motion was relatively full 
but painful. Dr. Erickson suspected CS radiculopathy but wanted a new cervical MRI 
before a final surgical opinion. He suggested a somatosensory evoked potential test the 
upper extremities to rule out a C7 nerve problem. 
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On May 18, 2016 Dr. Erickson reviewed the SSEP of April 26, 2016. He noted there 
were significant delays bilaterally at C6, the right being worse. There were mild delays 
bilaterally at C7. He explained to Petitioner that the MRI compression of the spinal cord 
on the right and C5-6. He opined that Petitioner had a good chance of improving with an 
interior cervical discectomy and fusion at Cs-6 and possibly C6-7. 

Dr. Erickson commented on Dr. Levin's December 19, 2013 IME, in which Dr. 
Levin attributed the cervical disc herniation to degenerative joint disease. Dr. Erickson 
stated it is impossible to determine on MRI alone whether herniations exist as a result of 
trauma or as a result of degenerative change. He added that changes are often a 
combination of both processes and that the persistence of Petitioner's condition did not 
support Dr. Levin's diagnosis of myofascial strain. 

On August 10, 2016 Dr. Erickson noted Petitioner hoped to avoid surgery. He 
explained that surgery was her best option but noted it was not an emergency situation. 
He did not recommend back surgery but did note petitioner was a good candidate for a 
second ES!. 

Petitioner chose not to have this surgery as well due to a fear of surgery. 

Petitioner returned to work for a new company, the Millard Group, working as a 
janitor, on November 10, 2016. She also worked on weekends selling jewelry in a flea 
market while she was between jobs. She testified she is in constant neck pain, and is 
regularly taking ibuprofen. She has constant low back pain as well. She is able to 
complete all of her tasks at work, as the work is not difficult. 

Petitioner was examined again at Respondent's request pursuant to §12 on 
November 19, 2018 by orthopedic surgeon Dr. Babak Lami (RX #3). Dr. Lami's medical 
assistant served as an interpreter. Petitioner gave a history of working for Respondent 
from 2012 through 2015. She reported her initial injury in October 2012 when she 
developed neck and left arm pain. Petitioner reported a second injury for which she could 
not recall the exact dates but believed it was in 2013 when she slipped and fell onto her 
buttocks. Petitioner denied having any injuries in 2014. 

At the time of the examination Petitioner rated her pain 8/10, localized at the base 
of her neck between her shoulder blades and the left shoulder. She did not report pain 
radiating down the left arm. Petitioner also complained of low back pain which also 
involve the posterior thigh and posterior left calf. Dr. Lami noted the left leg symptoms 
did not fall into a particular dermatome. Petitioner's main complaints were neck and low 
back pain and that her left shoulder and left leg were not her main complaints. 
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On examination Dr. Lami noted minimal cervical flexion and extension and only 
30° rotation bilaterally. Lumbar spine extension was at 0° , flexion was 5°, and side 

bending was 10° . Dr. Lami found normal muscle strength in both the upper and lower 

extremities. Dr. Lami found sensation was grossly intact although Petitioner reported 

slightly altered sensation over the entire left arm. 

Dr. Lami reviewed Petitioner's records from Norwegian American Hospital, New 

Life Medical Center, Dr. Sudbrack, Dr. Silver, Dr. Jain at Pinnacle Pain Management, Dr. 
Erickson, and Dr. Levin's IME reports. Dr. Lami he also reviewed various radiological 

studies and reports, as well as the September 14, 2015 EMG/NCV report performed by 

chiropractor Dr. Gregory Thurston. 

Dr. Lami did not find that Petitioner sustained a work-related injury to her cervical 

spine. He did concede that Petitioner's assembly-line work activities could possibly cause 

a sprain, which would have been self-limiting. He noted that Petitioner's current 

symptomology of 8/10 pain was not explained by her lumbar and cervical MRis. He 

found no evidence of radiculopathy or neurological deficit. He noted that the cervical 
MRI findings were right-sided, which was inconsistent with Petitioner's symptoms always 

being left-sided. Dr. Lami also noted that Petitioner's lumbar MRI findings were fairly 

benign with age-appropriate degenerative changes. 

Dr. Lami could not support a need for treatment of Petitioner's claimed cervical 

spine condition. He particularly noted Petitioner's inability to provide a consistent 
history of the 3 alleged injuries. Dr. Lami opined that Petitioner's cervical spine 

symptoms would not be "amenable" to injections. He did not agree with the 

recommendation for a C5-6 fusion because Petitioner's symptoms were not consistent 
with radiculopathy. He particularly noted that any recommended surgery was not related 

to any work injury. Dr. Lami found Petitioner had reached MMI for her low back within 

6 to 8 weeks and that Petitioner was capable of full time at full duty at selling gold on 
weekends as she reported doing for the previous 3 years. 

Finally, Dr. Lami noted Petitioner's out of proportion complaints when compared 
to the MRI findings, exam findings, and the report of mechanism of injury. He noted this 

was consistent with symptom magnification. 

Petitioner had another §12 IME with orthopedic surgeon Dr. Nikhil Verma of 

Midwest Orthopaedics at RUSH on December 17, 2018 (RX #4. Dr. Verma was assisted 
by a certified Spanish-English medical interpreter. Dr. Verma noted Petitioner's history 

of three work accidents on August 17, 2012, on October 12, 2013, and on November 24, 

2014. 
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Dr. Verma noted that Petitioner was unclear as to specifically which body parts 
were injured in which event but that her current complaints were with neck pain, back 
pain, left upper extremity pain, and left lower extremity pain. She complained that her 
pain starts in the neck, radiates into the thoracic back and low back and also into her left 
arm and hand, as well as her left leg. She stated that when it stops at the knee she feels a 
sharp pain in the· knee itself. Dr. Verma noted difficulty in obtaining a history of · 
treatment from Petitioner. 

Dr. Verma reviewed the records of Petitioner's medical care, including 
radiological studies. Dr. Verma noted Petitioner's care included physical therapy, 
chiropractic therapy, and spinal cortisone injections. On examination Petitioner 
complained of pain with neck movement. She had full range of shoulder motion and 
normal strength. Although Petitioner complained of hand numbness the neurological 
exam of the left arm was normal. Petitioner had full range of knee motion with negative 
Lachman's and drawers signs. Straight-leg raise was negative. 

Dr. Verma found Petitioner's left knee was normal. He also found no abnormality 
in Petitioner's left shoulder, although he requested an opportunity to review her shoulder 
MRI. Dr. Verma did not believe that Petitioner sustained a left knee or left shoulder injury 
in as a result of either the 2012 or 2013 or 2014 reported accidents. He noted that 
Petitioner's medical records document claims of overuse repetitive lifting. He suspected 
possible left cervical radiculopathy rather than a left shoulder issue. He opined that 
Petitioner did not require medical treatment for her left knee or her left shoulder in 
relation to any work injury. He found Petitioner at MMI with regard to her left knee and 
left shoulder and that she was at full duty status with regard to the left knee and left 
shoulder. He saw no need for work restrictions. Finally, he commented that he saw no 
evidence that Petitioner sustained any permanent or partial disability with regard to her 
left knee or left shoulder. 

Charmell Johnson testified on behalf of Respondent. Ms. Johnson work for 
respondent for six years. She is currently safety coordinator for the Berteau location. And 
2013 she was a general labor employee and work that the DSI line. She is familiar with 
Petitioner, who also worked the DSI line. 

Ms. Johnson is familiar with the job duties when working the DSI line. Workers 
are rotated every hour on the hour to different assignments. The DSI line requires 8 
workers, 4 in front and for in back. If 8 workers were unavailable the DSI line would not 
be operated. Workers would handle chicken pieces weighing 8 to 10 ounces. 
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CONCLUSIONS OF LAW 

15 WC 4751 (DOI: 8/17/2012) 

F: Is Petitioner's current condition of ill-being causally related to the accident? 

The Arbitrator finds that Petitioner proved that her condition of ill-being in her 

low back was causally related to her work accident on August 17, 2012. 

Petitioner suffered an undisputed accident at work where she slipped and fell on 

August 17, 2012. She claims injury to her left leg, waist, and back. She treated with 

Physicians Immediate Care until September 18, 2012, approximately one month, with a 

final diagnosis of a lumbar strain. The Arbitrator finds that Petitioner's lumbar spine 

strain was related to the August 17, 2012 accident. 

J: Were the medical services that were provided to Petitioner reasonable and necessary? 
Has Respondent paid all appropriate charges for all reasonable and necessary medical 
services? 

The Arbitrator finds that Petitioner proved that the medical services provided for 

treatment of her injuries were reasonable and necessary and, further, the charges and fees 

for the care were also reasonable and necessary. 

Petitioner suffered an undisputed accident at work where she slipped and fell on 

August 17, 2012. She claims injury to her left leg, waist, and back. She treated with 

Physicians Immediate Care (PIC) until September 18, 2012, approximately one month, 
with a final diagnosis of a lumbar strain. The Arbitrator finds that Petitioner's lumbar 

spine strain is related to the August 17, 2012 accident through her last date of service, 

September 18, 2012. 

No outstanding bills from PIC were presented at trial, and therefore no bills are 

awarded under this claim. 

L: What is the nature and extent of the injury? 

Petitioner's claim for permanent partial disability was evaluated in accord with §8.1 b of 

the Act: 

i) No AMA Impairment Rating was offered in evidence. The Arbitrator
cannot give any weight to this factor.

ii) Petitioner worked in a fast-paced food processing plant which required
significant repetitive activity. Petitioner was able to return to work to her
former job. The Arbitrator gives great weight to this factor.
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iii) Petitioner was 50 years old at the time of her accident. She had a statistical
life expectancy of approximately 32 years. The Arbitrator gives little
weight to this factor.

iv) There was no evidence that Petitioner's future earning capacity was
adversely affected by her injuries. She was able to return to full duty work

. until she was injured in a subsequent accident. The Arbitrator gives great 
weight to this factor. 

v) The medical records show that Petitioner sustained a lumbar strain from
which she recovered sufficiently to return to full duty work. The Arbitrator
gives great weight to this factor.

Based on all the evidence, including the above five factors, the Arbitrator finds that 

Petitioner suffered a permanent partial disability of 2% of a person-as-a-whole, 10 weeks, 
due to injuries that she sustained at work August 17, 2012. 

15 WC 4752 (DOI: 10/12/2013) 

C: Did an accident occur that arose out of and in the course of Petitioner's employment· 
by Respondent? 

The Arbitrator finds that Petitioner proved that she sustained an accidental injmy 
that arose out of and in the course of her employment by Respondent. 

Petitioner testified credibly that on October 12, 2013 she experienced an onset of 

left-sided neck pain while working on the laser cutter line machine. While working 

quickly and trying to keep up with the chicken pieces on the line, her neck suddenly felt 

tensed and paralyzed. This was reported the same day, and Petitioner was immediately 

sent home. Her treating physician, Dr. Sudbrack, attributed the injury to repetitive work 

just two days later, on October 14, 2013. 

The mechanisms of work activities described by Petitioner, particularly those she 

was engaged in on October 12, 2013, are sufficiently repetitive that the Arbitrator finds 

they arose out of Petitioner's employment with Respondent, constituting a risk incidental 

to her employment. 

There was no evidence offered to rebut Petitioner's claim that her injury arose out 

of and in the course of her employment. 

F: Is Petitioner's current condition of ill-being causally related to the accident? 

The Arbitrator finds that Petitioner proved that her condition of ill-being relating 
to her cervical spine is causally related to her work accident on October 12, 2013. 
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Petitioner testified that she had a sudden onset of neck and left shoulder pain while 
working October 12, 2013. She sought medical care from her primary physician, Dr. 
Sudbrack, two days later and was prescribed physical therapy. Dr. Sudbrack referred 
Petitioner to orthopedic surgeon Dr. Dahdaleh, who noted MRI findings of degenerative 
changes from C3 through C7 in Petitioner's cervical spine. Dr. Dahdaleh djagnosed 
cervical radiculopathy for which he recommended an anterior cervical fusion, which 
Petitioner declined. Dr. Erickson also recommended cervical fusion despite Petitioner's 
diffuse, vague, and inconsistent subjective complaints. 

Dr. Jay Levin, who examined Petitioner on behalf of Respondent, diagnosed 
cervical myofascial strain. Dr. Levin noted in particular the age-appropriate degenerative 
changes in Petitioner's cervical spine which were inconsistent with Petitioner's subjective 
complaints. Dr. Levin, as well as Dr. Lami, noted Petitioner's left-sided upper extremity 
complaints were inconsistent with the MRI right-sided findings in her cervical spine. In 
addition, the Arbitrator notes Petitioner's consistent complaints of numbness and 
weakness in her left arm, excepting for Dr. Dahdaleh's one exam, were diffuse and vague 
and often accompanied normal neurological and strength testing. But for Dr. Dahdaleh, 
none of Petitioner's treating physicians identified Petitioner's complaints of left arm and 
numbness and weakness with any recognized dermatome. 

In addition, Petitioner received seemingly unending chiropractic therapy from Dr. 
Ma which failed to provide relief or progress with Petitioner's condition. 

There was significant evidence of Petitioner's symptoms magnification. She 
frequently and consistently complained of 10/10 pain to her treating physicians, who did 
not respond in a way appropriate to belief that the 10/10 pain complaints were genuine. 

The evidence suggests, as noted by Dr. Levin, Petitioner had age-appropriate pre
existing degenerative changes in her cervical spine that did not correspond to her 
subjective complaints. The Arbitrator finds Dr. Levin's opinion Petitioner sustained a 
myofascial strain to her cervical spine to be convincing and persuasive. The arbitrator 
finds that petitioner failed to prove that she sustained an injury to her cervical spine for 
which surgery would have been medically necessary. It is particularly noteworthy that 
Petitioner returned to work before her third accident on November 24, 2014. 

Dr. Silver examined Petitioner's left shoulder and recommended surgery despite 
an MRI demonstrating a normal rotator cuff and only a type II acromion. He never 
documented his reasoning or noted a clinical basis for recommending surgery. On the 
other hand, Respondent's examining physician Dr. Verma found no pathology 
petitioner's left shoulder and opined surgery was not medically necessary. The Arbitrator 
finds Dr. Verma's opinions reasonable and persuasive, and adopts the same. 
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To confirm, the Arbitrator finds that Petitioner failed to prove that she sustained 
cervical disc herniations and radiculopathy were causally related to the October 12, 2013

work accident. In addition, Petitioner failed to prove that she had sustained an injury to 
her left shoulder that was causally related to the October 12, 2013 work accident. 
Petitioner proved that she sustained a myofascial cervical strain that was ca us.ally related 
to the accident, which was likely an aggravation of her pre-existing degenerative cervical 
spme. 

J: Were the medical services that were provided to Petitioner reasonable and necessary? 
Has Respondent paid all appropriate charges for all reasonable and necessary medical 
services? 

As noted above the Arbitrator found that Petitioner sustained a myofascial strain 
to her cervical spine that was causally related to her October 12, 2013 work accident. Also 
noted above, the Arbitrator found the opinions of Dr. Levin to be reasonable and 
persuasive. Dr. Levin opined that Petitioner would benefit from 5 weeks of physical 
therapy and would likely achieve MMI within 6 weeks of the accident. Dr. Levin further 
opined that Petitioner did not require further medical care for her accident injuries. 

The Arbitrator finds the opinion of Dr. Levin regarding Petitioner's MMI 
reasonable and persuasive. Therefore, it follows that the Arbitrator finds that the medical 
care provided Petitioner after 8 weeks following the October 12, 2013 work accident was 
not reasonable or necessary. 

Dr. Levin noted that a cervical MRI was within the standard of care for assessing 
Petitioner's claimed neck injury. However, he noted that MRis of the left shoulder and 
right elbow were not clinically indicated. The Arbitrator adopts Dr. Levin's opinion 
regarding the left shoulder and right elbow MRI and denies Petitioner's request for 
payment of those procedures. 

The credibility and reliability of the care provided at New Life Medical Center is 
inherently suspect in light of the unending chiropractic services with no progress in 
relieving Petitioner's complaints, frequently noted at 10/10. In addition, the reliability of 
New Life's records were further undermined when there was no record of Petitioner's 
third work accident on November 24, 2014.

Dr. Lami opined, due to Petitioner's inconsistent clinical presentation and the lack 
of evidence of radiculopathy, and cervical spine injections were not medically indicated. 
Given Petitioner's well noted inconsistent symptoms and the negative EMG/NCV, the 
Arbitrator finds Dr. Lami's opinion reasonable and persuasive and denies Petitioner's 
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request for payment for those procedures. Although Dr. Lami did not opine whether Dr. 
Jain's lumbar spine injections were medically necessary, the evidence of the 
inconsistencies in Petitioner's clinical presentation of her claim in the back injury leads 
to the same conclusion that Petitioner failed to prove the medical necessity of the lumbar 
spi_ne injections. Therefore, the Arbitrator does not award the medical fees and charges 
relating to either series of cervical or lumbar spine injections. 

With regard to the spinal injections administered by Dr. Jain on June 19, 2015 and 
July 7, 2015, billing statements by Thomas Corral CRNA totaling $1,942 for June 19 and 
$2,002 for July 7 were admitted in Petitioner's Exhibit #13, Windy City Anesthesia . Dr. 
Jain noted that an anesthesiologist attended those procedures due to Petitioner's anxiety. 
Aside from noting that Mr. Corral is a Certified Registered Nurse Anesthetist rather than 
an anesthesiologist, there were no clinical or operative records by CRNA Corral admitted 
in evidence. The Arbitrator cannot award billing when there are no clinical records to 
correspond to the charges, rendering it impossible to determine the reasonableness of the 
charges. 

In summary, the Arbitrator does not award medical expenses and charges for 
beyond 6 weeks after the accident on October 12, 2013. 

L: What is the nature and extent of the injury? 

Petitioner's claim for permanent partial disability was evaluated in accord with 

§8.1b of the Act:

i) No AMA Impairment Rating was offered in evidence. The Arbitrator
cannot give any weight to this factor.

ii) Petitioner worked in a fast-paced food processing plant which required
significant repetitive activity. Petitioner was able to return to work to her
former job. The Arbitrator gives great weight to this factor.

iii) Petitioner was 52 years old at the time of her accident. She had a statistical
life expectancy of approximately 30 years. The Arbitrator gives little
weight to this factor.

iv) There was no evidence that Petitioner's future earning capacity was
adversely affected by her injuries. She was able to return to full duty work
until she was injured in a subsequent accident. The Arbitrator gives great
weight to this factor.

v) The records show that Petitioner received aggressive medical care for a
cervical myofascial strain. A competent and persuasive physician opined
that Petitioner had reached MMI with her neck within 8 weeks of her
October 12, 2013 work accident. No further medical would be necessary
after reaching MMI. A competent and persuasive physician opined that
Petitioner had not injured her left shoulder. In addition, the records also
suggest that Petitioner's symptom magnification was the likely
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justificatiou for the unnecessary medical provided after she reached MMI. 
Moreover, there was a persuasive inference that, based on other reasoning, 
spinal injections were .not medically indicated. It is also noteworthy that 
Petitioner declined recommendations for surgery and returned to her 
prior employment before being injured in a third work accident. The 
Arbitrator. gives great weight to this factor. 

Based on aJI the evidence, including the above five factors, the Arbitrator finds that 

Petitioner suffered a permanent partial disability of 10% of a person-as-a-whole, 50 

weeks, due to injuries that she sustained at work October 12, 2013. 

15 WC 4753 (DOI: 11/24/2014) 

F: Is Petitioner's current condition of ill-being causaJlv related to the accident? 

Although there is evidence that Petitioner sustained contusions to her right and 

left knees and legs in a work accident November 24, 2014, the Arbitrator finds that 

Petitioner failed to prove that her claimed current condition of ill-being in her left knee, 

left shoulder, and low back were causaJly related to the November 24 work accident. 

Petitioner received emergent medical care at Physicians Immediate Care (PIC) on 

the day of her work accident. On intake, Petitioner complained of left thigh, right thigh, 

right knee, low back, neck, and bilateral hand pain. She was instructed to return to work 

in an essentially sedentary capacity until December 1, 2014. These restrictions were 

modified on December 1, 2014 to sit down work only, when her complaints were limited 

to both thighs and knees. Petitioner was released from PIC December 5, 2014 to full duty, 

with a note that full resolution of her symptoms would be within 7 days, although 

petitioner testified that she had continuing low back pain. 

Petitioner once again sought out her primary care physician, Dr. Sudbrack, who 

took her off work again on December 17, 2014 due to left knee pain. Petitioner followed 

up with Dr. Sudbrack until February 6, 2015 when she testified that she began a course of 

treatment at New Life Medical Center. She was eventually referred to Dr. Neeraj Jain, 

who recommended and performed cervical and lumbar injections in June and July of 

2015. Petitioner testified that these injections were only temporarily helpful. 

However, as noted, the indecipherable handwritten clinical notes Dr. Sudbrack 

making it impossible to assess whether his medical care was causaJly related to 

petitioner's claimed injuries. The doctor ordered a left knee MRI, but the arbitrator was 
unable to determine if standard accepted clinical testing for a torn meniscus or ligament 

was performed. Such a clinical assessment with positive findings would support an order 
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for an MRI, however the Arbitrator finds no evidence of such an assessment. Dr. Sudbrack 

did have readable work status notes indicating cervical pathology without indicating 
whether it was related to the October 12, 2013 injury or the November 24, 2014 injury. 

Petitioner testified that she returned care at New Life Medical Center on February 

6, 2015, for which there were no clinical notes. In fact, no clinical notes in the New Life 
chart referred to any claimed injury at work on November 24, 2014. None of Dr. Jain's 

clinical notes referred to a work-related injury on November 24, 2014. Absent such 
documentation, the Arbitrator cannot find that Petitioner proved that she sustained any 

injury on November 24, 2014 that required medical care at New Life Medical Center or 
by Dr. Jain. 

When Petitioner consulted Dr. Silver for her left shoulder complaints there was, 
again, no historical reference to a work accident on November 24, 2014.

When Petitioner consulted Dr. Erickson for her neck and back complaints there 

was, again, no historical reference to a work accident on November 24, 2014.

It was noted above that Dr. Lami, who had examined Petitioner on behalf of 

Respondent, opined that Petitioner should have reached MMI within 6 to 8 weeks of the 
October 12, 2013 accident. Inasmuch as Petitioner had denied to Dr. Lami that she had 

been injured in the 2014 accident, Dr. Lami offered no opinion regarding petitioner's 
claimed injuries from the November 24, 2014 incident at work. 

It was noted by Dr. Verma, who also examined Petitioner on behalf of Respondent; 

that he could find no evidence of a left shoulder injury. 

When all the evidence is weighed, the Arbitrator can only find that Petitioner 
sustained contusions to her left and right knees and legs, for which she received no 

physical therapy and from she recovered by the time of her released to full duty work by 

medical professionals at Physicians Immediate Care on December 5, 2014.

J: Were the medical services that were provided to Petitioner reasonable and necessary? 
Has Respondent paid all appropriate charges for all reasonable and necessary medical 

services? 

The Arbitrator finds, based on evidence and reasons stated above, that Petitioner 
proved that the medical services she received through December 5, 2014 were reasonable 

and necessary and that the charges for that care were also reasonable and necessary. 

27 

21IWCC0307



As noted above, healthcare providers consulted by Petitioner after her November 
24, 2014 work accident did not document Petitioner's report that she had been injured in 
such an accident. All other healthcare providers following the November 24, 2014 
accident referenced Petitioner's October 12, 2013 accident as the initiating event relating 
to her complaints. The Arbitrator cannot find that medical care provided by chiropractors 
and physicians would reasonably relate that care to an accident they knew nothing about: 

K: What tempora1:y benefits are in dispute? TTD 

The Arbitrator finds that Petitioner failed to prove that she is entitled to total 
temporary disability benefits as claimed from February 6, 2015 to November 1, 2016 
(ArbX #3). 

Petitioner's claim that she was totally disabled from employment from February 6, 
2015 as relating to her injuries claimed from a work accident on November 24, 2014 is 
not supported by the evidence. Petitioner testified that she first sought care at New Life 
Medical Center on February 6, 2015, for which there are no clinical notes. However, each 
New Life clinical note failed to document a report from Petitioner that she had been 
injured on November 24, 2014. The only date of injury during the treatment following 
November 24, 2014 was October 12, 2013. In addition, there were no work status notes 
in the New Life chart notes. 

While other healthcare providers did take Petitioner off work, those physicians did 
not have a history of Petitioner's claimed November 24, 2014 work accident. Those 
physicians always referenced the October 12, 2013 injuries. Therefore, their off work 
directives could not be related to the claimed November 24, 2014 work injuries. 

L: What is the nature and extent of the injury? 

Petitioner's claim for permanent partial disability was evaluated in accord with 

§8.1b of the Act:

i) No AMA Impairment Rating was offered in evidence. The Arbitrator
cannot give any weight to this factor.

ii) Petitioner worked in a fast-paced food processing plant which required
significant repetitive activity. Petitioner was released to full duty to her
former job. The Arbitrator gives great weight to this factor.

iii) Petitioner was 53 years old at the time of her accident. She had a statistical
life expectancy of approximately 29 years. The Arbitrator gives little
weight to this factor.

iv) There was no evidence that Petitioner's future earning capacity was
adversely affected by the injuries she proved. She was released to return to

28 

21IWCC0307



full duty work on directions of healthcare professionals at Physicians 
Immediate Care. The Arbitrator gives great weight to this factor. 

v) The medical records show the Petitioner received minimal medical
intervention at Physicians Immediate Care following her accident.
Petitioner was released to full duty work December 5, 2014. All
subsequent healthcare providers, excepting for Dr. Sudbrack, were
unaware of Petitioner's claimed work accident on November 24, 2014. Dr.
Sudbrack's records and adequately documented Petitioner's diagnosis and
the necessity of further medical care. The Arbitrator gives great weight to
this factor

After evaluating all the evidence, including the above five factors, the arbitrator 

finds that Petitioner sustained contusions to his right and left legs and knees which 
resulted in permanent partial disability of 2.5% of the right leg and permanent partial 

disability of 2.5% in the left leg, a total of 10. 75 weeks. 

Steven J. Fruth, Arbitrator 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MARTHA OLIVA, 

Petitioner, 

vs. NO:  15 WC 4751 

KOCH FOODS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, TTD, PPD, 
and medical expenses both current and prospective and being advised of the facts and law, changes 
the Corrected Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Corrected Decision of the Arbitrator, which is attached hereto and made a part hereof.  

This matter was consolidated with companion claims, 15 WC 4752 and 15 WC 4753.  In 
the instant claim, the Arbitrator found Petitioner proved a compensable accident, that accident 
caused a current condition of ill-being, found that all medical expenses had been paid, and awarded 
her PPD of 10 weeks representing loss of the use of 2% of the person-as-a-whole.  The Commission 
agrees with the findings of the Arbitrator and affirms and adopts the award of the Arbitrator. 

However, the Commission notes that in the “Findings” section of the Decision of the 
Arbitrator indicates that the accident occurred on “8/7/12” while the official records of the 
Commission indicate that the accident occurred on 8/17/12.  The Commission corrects that clerical 
error and otherwise affirms and adopts the Corrected Decision of the Arbitrator. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of 
the Arbitrator dated June 29, 2020 is hereby changed as noted above and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent has paid for all 
reasonable and necessary medical expenses under §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
permanent partial disability benefits in the amount of $229.20 for 10 weeks, as the injury has 
caused the loss of the use of 2% of the person-as-a-whole pursuant to §8(d)(2) of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $2,400.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-4/20/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

June 18, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse         Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

KIMBERLY A. AUTON, 

Petitioner, 

vs. NO:  17 WC 16837 

BEL AIRE VETERINARY SERVICES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of permanency as well as the credit 
awarded to Respondent and being advised of the facts and law, modifies the Decision of the 
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.   

The Commission affirms the award of permanency. Additionally, the Commission further 
clarifies that the award of a credit in the amount of $2,274.14 ($1,518.00 for TTD and $756.14 
for TPD) shall not be applied against the permanency award per stipulation of the parties.  

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $253.00 per week for a period of 125 weeks, as provided in §8(d)2 of the 
Act, for the reason that the injuries sustained caused the 25% loss of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $31,725.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 21, 2021 _/s/_Maria E. Portela______ 

MEP/dmm 
_/s/_Thomas J. Tyrrell______ 

O: 050421 
49 

_/s/_Kathryn A. Doerries____ 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse  
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify    None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Susan Pyle, 
 
 Petitioner, 
 
vs. NO:  18 WC 021152 
 
Hampton Inn, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, temporary total 
disability, medical expenses, and prospective medical treatment, and being advised of the facts 
and law, provides additional analysis on the issue of medical expenses and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327 (1980). 
 

The Arbitrator awarded medical expenses related to the diagnosis and treatment of 
Petitioner’s low back condition incurred prior to her date of maximum medical improvement, 
which the Arbitrator found to be September 25, 2018.  Although the MRI spectroscopy ordered 
by Dr. Gornet was performed well after the date of MMI and was not, therefore, included in the 
Arbitrator’s award of medical expenses, the Arbitrator explicitly noted that Petitioner had failed 
to prove that the MRI spectroscopy was reasonable and necessary for the diagnosis of her low 
back condition.  In this case, Dr. Michael Chabot, Respondent’s Section 12 examiner, testified 
that MRI spectroscopy was not an approved test or procedure in the United States for 
determining disc pathology.  Dr. Gornet testified that MRI spectroscopy was used in the FDA 
clinical trials in which he was involved, but the fact that the FDA might approve of the procedure 
in this context does not establish that the procedure is generally accepted, reasonable or 
necessary in ordinary practice.  Accordingly, given the testimony in this case, the Commission 
affirms the denial of the medical expenses incurred for the MRI spectroscopy performed by Dr. 
Gornet. 

 
 In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 26, 2020, is hereby affirmed with the additional reasoning as stated 
herein. The Commission otherwise affirms and adopts the Decision of the Arbitrator. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

No bond for removal of this cause to the Circuit Court by Respondent is required. The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 

tjt/dak 
o: 6/3/21 
068 /s/ Barbara N. Flores 

Barbara N. Flores 

/s/ Christopher A. Harris 
Christopher A. Harris 

CONCURRENCE IN PART AND DISSENT IN PART 

I concur in part and dissent in part with the decision of the majority.  I concur with the 
majority in affirming the Decision of the Arbitrator with regard to all issues except the finding 
that Petitioner suffered only a low back sprain which resolved by September 25, 2018. I find the 
diagnoses and treatment plan of Petitioner’s treating specialist, Dr. Gornet, to be more 
convincing than those of Respondent’s expert, Dr. Chabot, who opined that Petitioner’s post-
September 2018 low back complaints were degenerative and age-related. Dr. Gornet diagnosed 

21IWCC0310
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Petitioner with a right-sided herniation and annular tear at L4-5 and a central disc protrusion at 
L3-4, plus painful pathologies at L5-S1. Dr. Gornet recommended surgery consisting of an 
anterior lumbar fusion at L5-S1 and a disc replacement at L4-5.  

I would have found that Petitioner has not yet reached MMI with regard to her low back 
injuries and would have ordered Respondent to authorize and pay for the surgery recommended 
by Dr. Gornet, as well as any associated medical expenses, except for the MRI spectroscopy, and 
temporary total disability benefits. I agree with the majority’s exclusion of MRI spectroscopy as 
being not generally accepted, reasonable or necessary in ordinary orthopedic practice. 

Therefore, I respectfully dissent from that part of the majority’s decision which affirmed 
the Decision of the Arbitrator finding that Petitioner had reached MMI with regard to her low 
back injuries and terminating medical and temporary total disability benefits related to those 
injuries on September 25, 2018.  I concur with the remainder of the majority decision. 

/s/ Thomas J. Tyrrell 
Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Irineo Delgado, 

Petitioner, 

vs. No.  13WC 040244 

Electronic Plating Co., Inc., and Illinois State Treasurer as 
Ex-Officio Custodian of The Injured Workers’ Benefit Fund, 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Injured Workers’ Benefit Fund and 
notice given to all parties, the Commission, after considering the issues of  insurance 
coverage/liability, permanent disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020, is hereby affirmed, and adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that Electronic Plating pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondents shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
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/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-05/18/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 

June 21, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

DELGADO, IRINEO 

Employee/Petitioner 

Case# 13WC040244 

ELECTRON1C PLATING CO INC & STATE 
TREASURER AND EX-OFFICIO CUSTODIAN OF 
THE INJURED WORKERS' BENEFIT FUND ET AL 

Employer/Respondent 

On 4/14/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.29% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

2194 STROM & ASSOCIATES 

LINDSAY STROM 

180 N LASALLE ST SUITE 2500 

CHICAGO. ll 60601 

4696 POULOS & DIBENEDETTO LAW PC 

DAVID T POULOS 

850 W JACKSON Bl VD SUITE 405 

CHICAGO, ll 60607 

0000 HESIK & PRYBYLO 

PAUL J PRYBYLO 

821 GARFIELD ST 

OAK PARK, IL 60304 

1872 SPIEGEL & CAHILL PC 

MILES P CHAILL 

15 SPINNING WHEEL RD SUITE 107 

HINSDALE, IL 60521 

0000 PROG HR CORPORATION 

1577 N LINDER RD 

SUITE 330 

KUNA. ID 83634 

0000 MARKETS PLUS 

1577 N LINDER RD 

SUITE 330 

KUNA, ID 83634 

5031 ASSISTANT ATTORNEY GENERAL 

ANA DIAZ VAZQUEZ 

100 W RANDOLPH ST 13TH Fl 

CHICAGO. IL 60601 
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STATE OF ILLINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

{2J Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

D None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Irineo Delgado 
Employee/Petitioner 

V 

Case # 13 WC 040244 

Electronic Plating Co., Inc. & State Treasurer and ex-offico custodian of the 
lniured Workers' Benefit Fund, et al 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Brian Cronin and Jeffrey Huebsch, Arbitrators of the 
Commission, in the city of Chicago, on Febuary 20, 2019, April 4, 2019, and June 25, 2019. After 
reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked 
below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. {2J Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. rgJ Was there an employee-employer relationship?
C. rgJ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. rgJ What was the date of the accident?
E. rgJ Was timely notice of the accident given to Respondent?
F. rgJ Is Petitioner's current condition of ill-being causally related to the injury?
G. rgJ What were Petitioner's earnings?
H. r8J What was Petitioner's age at the time of the accident?
I. r8J What was Petitioner's marital status at the time of the accident?
J. r8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. rgJ What temporary benefits are in dispute?

D TPD D Maintenance � TTD 
L. r8J What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. rgJ Is Respondent due any credit?
o. rgJ Other Which of Respondents and respective funds will provide coverage; the liability of

the Injured Workers' Benefit Fund; Respondent IWBF's Motion to Dismiss it as a party to
this claim.

ICArbDec 2/10 /00 W. Randolph Street #8-200 Chicago. IL 60601 J/J.18/4-66/ I Toll-free 866/352-3033 Website: www.iwcc.il.gov 
Downstate offices: Collinsville 6/8/346,3450 Peo,ia 309/671-3019 Ra<kford 8/5/987-7192 Springfield 1/7/185-7084 
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FINDINGS 

On 12/2/13, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent Employer 
Electronic Plating Co., Inc. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $19,240.00; the average weekly wage was $370.00.

On the date of accident, Petitioner was 31 years of age, with 1 dependent child. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of$0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of$0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

Respondent, Electronic Plating Co., Inc., shall pay reasonable and necessary medical services of 
$241,982.01, subject to the Illinois Fee Schedule, as provided in Sections 8(a) and 8.2 of the Act, and as is 
set forth below. 

Respondent, Electronic Plating Co., Inc., shall pay Petitioner temporary total disability benefits of 
$253.00/week for 125 & 5/7 weeks, commencing 2-6-14 to 6-29-15 & 8-20-15 to 8-26-16, as provided in 
Section 8(b) of the Act. 

Respondent, Electronic Plating Co., Inc., shall pay Petitioner permanent partial disability benefits of 
$253.00/week for 200 weeks because the injuries sustained caused Petitioner to suffer the 40% loss of use 
of the person as a whole, as provided in Section 8(d)2 of the Act. 

Petitioner failed to prove an employee/employer relationship existed between him and Respondents 
Employco Usa, Inc., HR STAFF WORKS, INC., Prog HR Corporation and Markets Plus. Accordingly, 
the claim for compensation against said Respondents are denied and dismissed. 

Petitioner failed to prove that a workers' compensation insurance policy providing coverage for the date 
of accident existed, Accordingly, Petitioner's claim against the Illinois Insurance Guaranty Fund is 
denied and dismissed. 

The Illinois State Treasurer, ex-officio custodian of the Injured Workers' Benefit Fund, was named as a co
respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This award is hereby 
entered against the Fund to the extent permitted and allowed under Section 4( d) of this Act. In the event 
Respondent Electronic Plating fails to pay the benefits, the Injured Workers' Benefit Fund has the right to 
recover the benefits paid due and owing the Petitioner pursuant to Section S(b) and 4(d) of this Act. 
Respondent Electronic Plating shall reimburse the Injured Workers' Benefit Fund for any compensation 
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obligations of Respondent Electronic Plating that are paid to the Petitioner from the Injured Workers' Benefit 
Fund. 

Rl.lLES REGARDING APPEALS lJnless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RA TE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue. 

Aprll 13. 2020 
Date 

lCMDoc p.2 
APR l 4 2020 

INTRODUCTORY 

This action was pursued under the Illinois Workers' Compensation Act (the "Act") by Petitioner, Irineo 

Delgado ("Petitioner"), and sought relief from the Respondent-Employer, Electronic Plating, Co. ("Electronic 

Plating"), and Respondents Employco USA, Inc. ("Employco"), HR Staffworks, Inc., Prog HR Corporation 

("Prog HR"), Markets Plus, the Illinois Insurance Guaranty Fund ("IIGF"), and the Illinois State Treasurer as 

Ex-Officio Custodian of the Illinois Injured Worlcers' Benefit Fund ("IWBF"). 

Proofs were opened on February 20, 2019 and closed on April 4, 2019 before Arbitrator Brian Cronin. 

On May 13, 2019, Arbitrator Cronin granted Respondent IWBF's Motion to Re-Open Proofs. Proofs were re

opened on June 25, 2019 before Arbitrator Jeffrey Huebsch and then closed. Attorneys Raul Rodriguez and 

Lindsey Strom appeared on behalf of Petitioner. Attorney Paul J. Prybylo appeared on behalf of Electronic 

Plating. Attorney David T. Polous appeared on behalf of Employco and HR Staffworks, Inc. Attorney Miles 

Cahill appeared on behalf of the IIGF. AAG Ana Vazquez and AAO Kristin Leasia appeared on behalf of the 
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IWBF. Respondents Prog HR CorporatiQn and Markets Plus were provided proper notice of hearing, but did not 

appear and were not represented. 

Petitioner served notice to all the Respondents of the February 20, 2019, April 4, 2019, and June 25, 

2019 hearing dates. See PX IA, 1B and JC.

Respondent, IWBF's Exhibit No. 2 (submitted on June 25, 2019) contained information that was 

redacted by the Arbitrator in accordance with SCR 138. 

FINDINGS OF FACT 

Petitioner testified via Spanish/English interpreters. 

Petitioner's Testimony regarding Employment 

Irineo Delgado ("Petitioner") is a 37 year-old right-handed machine operator who currently resides in 

Chicago. See 2120119 Trial Tx at 23-24. Petitioner testified that on December 2, 2013 he was employed by 

Respondent Electronic Plating and that he had worked there since 201 I. See Id at 24, 26. Also, in the patient 

questionnaire for the 8-20-15 visit with Dr. John Fernandez, Petitioner listed "Electronic Plating" as his 

employer. See PX 15 at 16. 

Petitioner testified that his job duties as a machine operator for Electronic Plating included operating a 

machine that would fill and seal barrels containing chemicals. See 414119 Trial Tx at 15. Specifically, Petitioner 

testified that the machine had two holes --located above his head-that were used as insertion points for the 

barrels. See Id at 17. With respect to lifting requirements, Petitioner testified that he sometimes had to lift over 

100 LBS. See 2/20/19 Trial Tx at 26. 

Petitioner testified that Ken McElmore-a supervisor at Electronic Plating directed Peitioner's work, 

by instructing Petitioner on what chemicals had to go in the barrels, and controlled Petitioner's work schedule. 

See 414/19 Trial Tx at 24, 26 90, 93, 102. He testified that Electronic Plating provided all the equipment and 

machinery to complete his work. See Id at 96. In addition, Petitioner also testified to only being employed by 

Electronic Plating in 2013. See 2/20/19 Trial Tx at 26. 
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Petitioner testified to receiving IRS W2 forms for 2013 from three different entities which are all 

Respondents in the case - Markets Plus reflecting earnings in 2013 of $5,217.00, Prog HR Corporation 

reflecting earnings in 2013 of $5,075.94, and HR Staff Works reflecting earnings in 2013 of $5,075.94 -- for 

the work he performed in 2013. See PX 3. Petitioner further testified that the earnings on the foregoing W2s 

were for work he performed for Electronic Plating. See 2120119 Trial Tx at 30, 41, 44. In addition, Petitioner 

testified to never having any direct contact with anyone associated with Respondents Markets' Plus, Prog HR, 

HR Staff Works, or Employco and to not understanding the relationship between the foregoing entities and 

Respondent Electronic Plating. See 2120119 Trial Tx at 40-44;. 414119 Trial Tx at 102. 

Petitioner's Testimony regarding Wages 

Petitioner testified that in the year proceeding the "Date of Accident", as hereinafter defined, he earned 

approximately $350 to $360 a week, that he was not married, but that he had 2 dependents in the form of a live

in girlfriend and her daughter. See 2/20/19 Trial Tx at 26; PX2. Additionally, Petitioner identified pay stubs 

from Electronic Plating that reflected the following wages with corresponding pay periods: 

• 8/14/13 to 8/20/13 - $ 370.00

• 8/28/13 to 9/3/13 - $397.75

• 9/4/13 to 9/10/13 $564.27; 

• 10/16/13 to 10/22/13 - $333.00; and,

• 11/13/13 to 11/19/13 - $370.00;

See PX 2; 2120/19 Trial Tx at 27-29. 

Petitioner's Testimony regarding Accident 

Petitioner testified that on December 2, 2013 ("Date of Accident") he injured his left hand when it got 

caught in the gears in a machine. See 4/4119 Trial Tx at 20, 103. Petitioner testified that on the Date of the 
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Accident, the machine he operated failed because it failed to properly take in barrels. See 414/19 Trial Tx. at 16. 

Petitioner then manually stopped the machine but noticed that a barrel approximately two feet above his head

- was about to fall on him. See 414/19 Trial Tx at 103. So, Petitioner moved and braced himself to. avoid being 

hit by the barrel when his left hand was caught in one of the gears. See 4/4/19 Trial Tx at 20, 103. According to 

Petitioner, the machine did not have a guard to prevent the type of injury Petitioner suffered. See 414/19 Trial Tx 

at 103-104. Immediately after the accident, Petitioner noticed that his left hand was bloody and he was in pain. 

See 4/4119 Trial Tx at 103. 

Petitioner's Testimony regarding Notice 

Petitioner testified to notifying Ken McElmore, a supervisor at Electronic Plating, about the accident. 

See 414119 Trial Tx at 24. Petitioner used his co-worker Heriberto to help interpret what Petitioner tried to 

communicate with Ken, who did not speak Spanish, about the accident. See Id at 25. According to Petitioner, 

Heriberto frequently served as an interpreter when Petitioner communicated with Ken; whenever Herriberto 

was not present, Ken would use his phone to interpret so that he could communicate with Petitioner. See Id at 

26. Petitioner testified that Ken did not fill out an incident report. See Id at 26. Then, according to Petitioner's

testimony, Ken told Heriberto to take Petitioner to the hospital. See Id at 27. Heriberto then drove Petitioner to 

Lorretto Hospital. See Id at 30. 

Robert Porcelli Testimony regarding Employment and Accident 

Robert Porcelli is the President of Respondent Electronic Plating, a position he has held for over 50 

years. See 6/2 5/19 Trial Tx at 13. He testified that Electronic Plating is an electroplating company that plates 

fasteners, rivets, screws, blots, and different coatings. See Id. On the Date of Accident, Electronic Plating 

employed approximately 20 employees. See Id. Per Mr. Porcelli's testimony, Petitioner was one of these 

employees. See Id at 61 & 65. Furthermore, Mr. Porcelli testified to being aware of Petitioner's injury on the 
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Date of Accident. See Id at 61. He also testified to having some knowledge of Petitioner's medical treatment 

and the corresponding medical bills. See Id at 64. 

Robert Porcelli Testimony regarding Insurance Coverage 

Robert Porcelli testified to making numerous payments to Respondent Prog HR and Respondent 

EmployCo for Workers' Compensation coverage and taxes. See 6/25119 Trial Tx at 44-46. Specifically, on 

November 27, 2013, a week before the Date of Accident, Respondent Electronic Plating made a payment of 

$1,055.30 to Respondent Prog HR for "Work Comp Coverage and Risk Management". See Resp IWBF Ex. 2. 

Additionally, on December 6, 2013, a few days after the Date of Accident, Respondent Electronic Plating made 

a payment of $1,044.48 to Respondent Prog HR for "Work Comp Coverage and Risk Management". See Id. He 

also testified to sending medical bills to EmployCo. See 6125119 Trial Tx at 26. However, despite making these 

payments, Robert Porcelli testified to having no evidence that a Workers' Compensation insurance policy 

actually existed. See Id at 100-103; IJ0-112. 

Illinois Injured Workers Benefit Fund. 

On the Date of Accident, Respondents Electronic Plating, Markets' Plus (Market Plus per PX 8), Prog 

HR, and HR Staffworks Corporation were not carrying workers' compensation insurance. As evidence of the 

foregoing, Petitioner provided an individual certification from the National Council on Compensation Insurance 

for the foregoing Respondents. See PX 4. 8. 9, J 0. Petitioner Amended the Application for Adjustment of 

Claim to include the Illinois Injured Workers Benefit Fund ("IWBF") as a party to the case. See AX 4. In 

addition, Petitioner served Notice to all the Respondents of the February 20, 2019, April 4, 2019 and June 25, 

2019 hearing. See PX IA, JB and JC.
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Illinois Insurance Guaranty Fund 

On the Date of Accident, Respondent Employco was carrying a workers' compensation insurance policy 

with Freestone Insurance Co ("Freestone"). See PX 5. However, the Court of Chancery of the State of 

Delaware entered a Liquidation and Injunction Order regarding Freestone on July 22, 2014. See PX 5. As such, 

Petitioner amended the Application for Adjustment of Claim to include the ll!inois Insurance Guaranty Fund 

("IlGF") as a party to the case. See AX 3. 

Medical Treatment 

Loretto Hospital and Stroger Hospital 

Immediately after the accident, Petitioner sought treatment at Loretto Hospital and he was then 

transferred, via ambulance, to John Stroger Hospital in Chicago. See Trial Tx at 30; PX 11 at 3. At Stroger, 

Petitioner was diagnosed with a circumferential degloving injury of the left hand as well as a communited I" 

metacarpal fracture and dorsally angulated fracture of the second distal phalanx. See PX 11 at 20, 42, 66, 139. 

Petitioner then underwent a series of operative procedures including an open reduction of fracture of phalanges 

of the left hand with internal fixation; open reduction of fracture of carpals and metacarpals with internal 

fixation; excisional debridement; local excision; and skin graft from the left thigh. See Id. at 20, 37, 66, I 39, 

166. Stroger Hospital discharged Petitioner from care on December 5, 2013, but Petitioner followed up for

visits at Stroger Hospital on December 20, 2013; January 3, 2014, January 10, 2013 and January 24th
• See Id at

20-27; 234-240. Petitioner was then referred for physical therapy and decided to attend physical therapy at

Rehab Dynamix. See 414119 Trial Tx at 36. Petitioner testified that the treatment at Stroger helped him. See 

4/4119 Trial Tx at 36-37. 
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Rehab Dynamix. Ltd. 

Petitioner then sought treatment with Dr. Lee De Las Casas at Rehab Dynamix, Ltd. Dr. Lee De Las 

Casas provided chiropractic and therapy beginning on January 27, 2014. See 414119 Trial Tx at 36: PX 12. He 

also referred Petitioner to Chicago Pain and Orthopedic Institute. See PX 12; PX 13 at 4.

Chicago Pain and Orthopedic Institute Dr. Axel Vargas and Dr. Steven Sclamberg 

Dr. Lee De Las Casas referred Petitioner to Dr. Axel Vargas at Chicago Pain and Orthopedic Institute 

("Chicago Pain"). See PX 13 at 4. Petitioner initially saw Dr. Vargas on February 6, 2014 and complained of 

constant burning pain localized through the volar and dorsal aspect of the left forearm, left wrist and left hand. 

See Id at 4-8. Dr. Vargas diagnosed Petitioner with traumatic carpel tunnel syndrome and suspected Petitioner 

might be suffering from Complex Regional Pain Syndrome ("CRPS") and recommended pain medication and 

physical therapy. See Id at 6. Dr. Vargas took Petitioner off of work. See Id. The CRPS treatment was not 

approved. See id at 12. Dr. Vargas referred Petitioner to Dr. Steven Sclamberg-an orthopedic surgeon who 

also practiced at Chicago Pain. 

Dr. Sclarnberg saw Petitioner on February 28, 20 I 4 and recommended an x-ray of the left wrist and 

continuation of physical therapy. See PX 13 at 9-10. Dr. Sclamberg kept Petitioner off-work. See Id at 11. 

Petitioner underwent the x-ray on March 12, 2013 and it revealed "[p]ostsurigcal changes of the ORIF 

involving the first metacarpal bone." See Id at 2. 

On March 6, 2014, Petitioner followed up with Dr. Vargas who continued the recommendation for 

therapy and continued to recommend pain medication. See Id at 12-13. Again, Dr. Vargas kept Petitioner off 

work. See Id at 14. Petitioner followed up with Dr. Sclamberg-- on March 14 and on April 25, 2014-- who 

kept Petitioner off work during both visits. See Id at 15-18. During the latter visit, Dr. Sclarnberg diagnosed 

Petitioner with a delayed union of the fracture in the left hand, noted a deformity in Petitioner's left hand, and 

he recommended a bone stimulator for Petitioner. See Id at 18. 
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On May I, 2014, Petitioner followed up again with Dr. Vargas who recommended Petitioner continue 

his course of therapy and continue attempting to get CRPS treatment approved. See Id at 21-22. Dr. Vargas 

also opined that Petitioner was not yet at MMI and that the treatment rendered to Petit.ioner at that point in time 

had been reasonable and necessary to treat his work related injury. See Id at 22.

Marian Orthopedics & Rehabiliation - Dr. John O'Keefe 

Dr. Sclamberg referred Petitioner to Dr. John O'Keefe at Marian Orthopedics & Rehabilitation 

("Marian"). See PX 14 at 26. On September 30, 2014, Petitioner had his first visit with Dr. O'Keefe who 

documented the following history: 

Left hand: Examination limited to the left hand. [Mr. Delgado] is severely limited hypoesthetic on the I" 
ray, both volar and dorsal. The hypoedthesia moves 7 cm towards the ulna on the dorsum and 4 cm 
towards the ulna on the palmar side. He has decent deep pinprick sensation distal of the flexor crease of 
the palm on the palmar side. He has decent deep pinprick sensation distal of the flexor crease of the 
palm on the palmar side. He has hypoesthesia to pinprick testing on the radial nerve distribution of the 
2nd and 3 rd rays. He's completely anesthetic on the on the thumb. Thumb has very poor range of 
motion ... Examination of the thenar area shows a severe atrophy of the thenar muscle, probably 
secondary to either transection of the median nerve or loss of tissue at the time of the 
contusion/laceration. See Id.

Dr. O'Keefe then determined that Petitioner had a nonunion of the I st metacarpal with retained 

alignment hardware. See Id. Dr. O'Keefe recommended a procedure to correct the nonunion and remove the 

hardware and he determined that Petitioner should be off-work. See Id.

On October 9, 2014, Petitioner followed up with Dr. O'Keefe who kept Petitioner off work and 

recommended electrical testing to determine Petitioner's function in the left hand. See Id at 30. Then, 

Petitioner underwent an electrophysiological study that determined that Petitioner's median nerves were within 

normal limits. See Id at 32.

After visits on November 4, 2014 and November 20, 2014, during which Petitioner was kept off-work, 

Dr. O'Keefe performed surgery on 12/3/14 at Accredited Ambulatory Care LLC. See Id at 8-10; 34-40.
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Following the surgery, Dr. O'Keefe kept Petitioner off work and recommended therapy. See Id at 40-42. Dr. 

O'Keefe kept Petitioner off-work during follow-up visits on December 11, 2014; December 18, 2014; January 

22, 2015; February 5, 2015; and February 26, 2015. See Id at 42, 44, 46, 49 and 52. Specifically, during the 

February 26, 2015 visit, Dr. O'Keefe documented the ongoing presence of carpel tunnel symptoms. See Id at 

53. 

On March 31, 2015, Dr. O'Keefe returned Petitioner to light duty employment with a 5 LBS lifting 

restriction. See Id at 60. Electronic Plating, however, did not accommodate this restriction. See 4-4-19 Trial 

Tx at 53. Then, Dr. O'Keefe kept Petitioner off-work during the April 16, 2015 office visit. See PX 14 at 63. 

During the May 19, 2015 visit, Dr. O'Keefe recommended that Petitioner undergo an autologous bone graft 

procedure and he placed Petitioner on a 15 LBS lifting restriction. See Id at 63-65. Electronic Plating, however, 

did not accommodate this restriction. See 4-4-19 Trial Tx at 55; See PX 14 at 66. During the June 18, 2018 

visit, Dr. O'Keefe allowed Petitioner to return to full duty employment as of June 29, 2015. See Id at 66. 

Petitioner followed up with Dr. O'Keefe one last time on July 21, 2015. See Id at 70. During this visit, Dr. 

O'Keefe noted that Petitioner had been working in a lighter duty capacity, training others to use commercial 

equipment and Petitioner was only lifting 10-20 LBS at Electronic Plating. See Id. Dr. O'Keefe then ordered 

Petitioner to not do any lifting that would lead to pain and recommended that Petitioner follow up in six months. 

See Id. 

Petitioner also underwent physical therapy at Marian from December 3, 2015 until June 11, 2015. See 

PX.14 at 111-212. See 4-4-19 Trial Txat 55 

Dr. John Fernandez 

On June 26, 2014 Petitioner attended a Section 12 Independent Medical Examination with Dr. John 

Fernandez at Midwest Orthopedics at Rush. See PX 15 at Pg 10-14. Dr. Fernandez opined that Petitioner's 

injury condition was related to the work accident. See Id at 13-14. On August 20, 2015, Petitioner returned to 

Dr. Fernandez but this time for a treatment visit. See PX 15-17. Petitioner chose to continue his treatment with 
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Dr. Fernandez because Dr. Fernandez spoke Spanish. See 4-4-19 Trial Tx at 58. Dr. Fernandez recommended 

surgery in the form of a reconstruction for the metacarpal nonunion and a tendon transfer. See PX 15 at 17. 

Also during the August .visit, Dr. Fernandez opined that, with no further treatment, Petitioner would _be at 

Maximum Medical Improvement ("MMI") with a 5-10 LBS restrictions. See Id. Respondent Electronic Plating 

did not accommodate the restrictions. See 4-4-19 Trial Tx at 61. 

Petitioner returned to Dr. Fernandez on October 27, 2015. See PX 15 at 18-19. At that time, Dr. 

Fernandez recommended the use of a splint and placed Petitioner on a 5-10 LBS lifting restriction. See Id. 

Respondent Electronic Plating did not accommodate the restrictions. See 4-4-19 Trial Tx at 61. Petitioner 

returned to Dr. Fernandez on February 23, 2016, March 8, 2016, and April 19, 2016 to discuss surgery. See PX 

15 at 20-25. During those visits, Dr. Fernandez continued the 5-10 LBS restrictions. See Id. Respondent 

Electronic Plating did not accommodate the restrictions. See 4-4-19 Trial Tx at 61. 

On June 24, 20 I 6, Dr. Fernandez performed a surgery on Petitioner in the form of a left hand/ thumb 

removal of deep hardware, plate and screws and left thumb tenolysis, extensor pollicis brevis. See PX 15 at 8-9. 

Petitioner returned for a post-surgical follow up on July 7, 2016 where Dr. Fernandez provided a no-use of the 

left hand work restriction. See Id at 25-27. Respondent Electronic Plating did not accommodate the restriction. 

See 4-4-19 Trial Tx at 61. On July 21, 2016, Petitioner followed up with Dr. Fernandez who kept Petitioner on a 

no-use of the left hand work restriction See PX 15 at 8-9. Respondent Electronic Plating refused to 

accommodate the restrictions. See 4-4-19 Trial Tx at 61. 

On August 18, 2016, Dr. Fernandez advised Petitioner that he would need a metacarpal reconstruction 

in the future and placed Petitioner at MMI with a 5-10 LBS lifting restriction. See See PX 15 at 32. During this 

visit, Dr. Fernandez noted that Petitioner continued to have pain with activities involving grip and pinch as well 

as contracture of the thumb webspace. See Id at 31. Petitioner returned to Dr. Fernandez on August 26, 2016 

and asked that his restriction be removed because Electronic Plating would not take him back with restrictions 

and he could not find work. See Id at 33; 4-4-19 Trial Tx at 61; 6-25-19 Trial Tx at 64,90. Dr. Fernandez 

removed the restrictions on August 26, 2018. See Px 15 at 33. 
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Petitioner testified that the treatment provided by Dr Fernandez was helpful. See Id at 63-64. 

Petitioner's testimony.regarding Employment after Medical Treatment 

Petitioner testified, that after he was released from Dr. Fernandez's care, he worked for Respondent 

Electronic Plating on a full-duty basis for an unspecified period of time, but he was unable to continue this job 

because he could not operate their machinery due to condition of his hand. See 4/4/19 Trial Tx at 81-82; 87-88. 

He then worked at a company named Belmont Plating for approximately two months making $11.00 an hour; 

but, Petitioner testified that he was also unable to continue this job because of the condition of his hand. See Id 

at 83; 118. Petitioner then found employment at Tony's Fresh Market ("Tony's"), a grocer. See Id at 64-65. 

At Tony's, Petitioner is in charge of sorting and gathering produce and then putting the produce on display to be 

sold. See Id at 65-66. In order to accomplish this task, Petitioner is required to put the produce on a cart and he 

usually pushes the cart with his right hand because he cannot use his left hand to grab the produce. See Id at 

141-142. Petitioner also testified that at Tony's, he occasionally has to lift boxes of produce weighing 30-40

LBS but that he usually seeks and obtains the assistance of coworkers when lifting boxes weighing that much. 

Seeldat 142. 

Robert Porcelli's Testimony regarding Employment after Medical Treatment 

With Respect to Petitioner's ability to work for Respondent Electronic Plating after Petitioner's 

treatment ended, Robert Porcelli testified that "[Petitioner] came and wanted to come back to work after the 

Surgery. I [said] ' I can't put you back on until you have a letter from the doctor,' which [he] did"'. See 6/25119

Trial Tx. at pg 64,90; 

Petitioner's Testimony Regarding Nature and Extent 

Petitioner testified that, prior to accident, he used to be able to partake in household and everyday 

activities such as cooking, washing dishes, and putting on button down shirts, but he currently struggles to do 
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these activities. See 414119 Trial Tx at 69. Petitioner also testified that he feels more pain in the left hand when 

the weather turns cold and that he cannot bend his left thumb. See Id at 69. With respect to how his left hand 

injury limits him at work, Petitioner testified that he cannot find work wherever he wants becausl) he can no 

longer do heavy work at the "yards." See Id at 70-71. Petitioner also testified that the he feels numbness in the 

area near the base of the left index finger, the base of the thumb, and the radial aspect of the left hand near the 

thumb. See Id at 73-74. 

Petitioner testified that due to this injury and his lack of education-having only gone to school from 

age 6 to age 12 in Mexico-and the condition of his hand, he is required to take jobs that are less physically 

demanding, such as his current job at Tony's. See Id at I 10-112. Petitioner also testified to an 8 by 11 inch 

piece of skin from his thigh being removed to be used as graft to replace the skin, from his left hand, that was 

lost during the work accident. See Id at 104 to I 10. 

Robert Porcelli's Testimony Regarding the Nature and Extent of Petitioner's Injuries 

Robert Porcelli testified that he desires that Petitioner be paid Workers Compensation benefits and that 

he wants Petitioner, as his employee, to be made whole for his injuries. See 6125119 Trial Tx at pg 65. 

Medical Bills 

Petitioner offered, without objection from any of the Respondents. and the Arbitrator admitted the 

following medical bills into evidence: 

John Stroger Hospital- $75,328.07 

Midwest Ortho@Rush- $2,993.12 

Goldcoast Surgicenter- $13,295.48 

Dr. Roberto Segura- $1,765.00 

MRI Lincoln Imaging- $456.00 

Advantage MRI Logan Square- $175.00 
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Metro Milwaukee Anesthesia- $5,055.09 

Accredited Ambulatory Care- $48,525.90 

Chicago Pain and Orthopedic Institute- $1,772.34 

Marian Orthopedic• $45,083.05 

SCR Medical Transportation- $1,196.00 

EQMD- $10,783.09 

Medical Management Group, LLC • $4,514.58 

Rehab Dynamix• $31,039.29 

See PX 17. 

CONCLUSIONS OF LAW 

The Arbitrator adopts the above Findings of Pact in Case No. 15 WC 037125 support of the Conclusions 

of Law set forth below. 

Section J(b)3(d) of the Act provides that, in order to obtain compensation under the Act, the employee 

bears the burden of showing, by a preponderance of the evidence, that he or she has sustained accidental injuries 

arising out of and in the course of the employment. 820 ILCS 305/l(b)3(d). To obtain compensation under the .

Act, Petitioner has the burden of proving, by a preponderance of the evidence, all of the elements of his claim 

(O'Dette v. Industrial Commission, 79 Ill. 2d 249, 253 (1980)), including that there is some causal relationship 

between his employment and his injury. Caterpillar Tractor Co. v. Industrial Commission, 129 Ill. 2d 52, 63 

(1989)). 

Decisions of an arbitrator shall be based exclusively on evidence in the record of proceeding and 

material that has been officially noticed. 820 ILCS 305/1. I( e) 
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In support of the Arbitrator's decision relating to issues (A), whether Petitioner and Respondent were 

operating under the Illinois Workers' Compensation or Occupational Diseases Act; and (B), whether 

their relationship was one of employee and employer, the Arbitrator Finds: 

Respondent, Electronic Plating Co, Inc. was operating under the Act. This finding is based on the 

testimony of Petitioner and Robert Porcelli. 

The relationship between Petitioner and Respondent, Electronic Plating Co., Inc. was that of 

employee/employer. This finding is based on the testimony of Petitioner and Robert Porcelli. 

Petitioner failed to prove that he had an employee/employer with any of the other named non 

government Respondents: Employco USA, Inc.; HR Staffworks, Inc.; Markets Plus; and Prog HR. Of course, 

there was no employee/employer relationship as to the IIGF and the IWBF. Any liability as to IIGF or IWBF is 

derivative and will be addressed below. 

In support of the Arbitrator's decision relating to issues (C). whether an accident occurred that arose out 

of and in the course of Petitioner's employment by Respondent; and (D), what was the date of the 

accident?, the Arbitrator Finds: 

Petitioner sustained accidental injuries which arose out of and in the course of his employment by 

Respondent on December 2, 2013. This finding is based upon the unrebutted testimony of Petitioner, the 

testimony of Porcelli and the medical records. 

In support of the Arbitrator's decision relating to issues (E), whether timely notice of the accident given 

to Respondent, the Arbitrator Finds: 

Petitioner gave timely notice of the accident to Respondent. This finding is based upon the testimony of 

Petitioner and Porcelli. 
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In support of the Arbitrator's decision relating to issue (F) whether Petitioner's present condition of ill

being is causally related to the injury, the Arbitrator Finds: 

Petitioner's current condition of ill-being regarding his left hand and left thigh is causally related to the 

injury. This finding is based on Petitioner's testimony and the medical records. 

In support of the Arbitrator's decision relating to Issue (G), Petitioner's earnings, the Arbitrator Finds: 

The Arbitrator finds that Petitioner's Average Weekly Wage ("A WW") on the date of accident was 

$370.00. Petitioner submitted paycheck stubs reflecting the following wages: 

8/14/13 - 8/20/13 • $ 3 70.00 

8/28/13 -9/3/13 - $397.75 

9/4/13 to 9/10/13 - $564.27; 

10/16/13 to I 0/22/13 - $333.00; and, 

• 11/13/13 to 11/19/13 • $370.00. (Px 2)

Based on Petitioner's testimony that he worked for Respondent for a few years prior to the accident., the 

foregoing paystubs do not reflect all of Petitioner's earnings. However, they do reflect that Petitioner earned 

$9.25 an hour while working for Electronic Plating Co. The Arbitrator, therefore, draws a reasonable inference 

that Petitioner earned $9.25 an hour while working 40 hours per week. As such, the Arbitrator finds that 

Petitioner had an A WW of $370.00 in the year preceding the injury. 

In support of the Arbitrator's decision relating to issues (H), Petitioner's age at the time of the accident; 

and CI), Petitioner's marital status at the time of the accident, the Arbitrator Finds: 

Petitioner claimed that he was 31 years old and married with l dependent child. (ArbX 1-5) He testified 

that he was not married and he had children under the age of 18. His date of birth is June 28, 1982. Petitioner's 

testimony was unrebutted. 
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Based upon Petitioner's claims on the RFH forms (ArbX 1-5) and his testimony, the Arbitrator 

:finds that Petitioner was 31 years old and had 1 dependent child on the date of accident. 

In support of the Arbitrator's decision relating to issue (J): Were the medical services that were provided 

to Petitioner reasonable and necessary? Has Respondent paid all appropriate charges for all reasonable 

and necessary medical services?, the Arbitrator Finds: 

The medical services that were provided to Petitioner were reasonable and necessary and causally 

related to the injuries sustained. The total amount of $241,982.01 is claimed for unpaid medical charges related 

to Petitioner's medical treatment. The breakdown is as follows: 

John Strogcr Hospital- $75,328.07 

Midwest Ortho @ Rush- $2,993.12 

Goldcoast Surgicenter- $13,295.48 

Dr. Roberto Segura- $1,765.00 

MRI Lincoln Imaging- $456.00 

Advantage MRI Logan Square- $175.00 

Metro Milwaukee Anesthesia- $5,055.09 

Accredited Ambulatory Care• $48,525.90 

Chicago Pain and Orthopedic Institute- $1,772.34 

Marian Orthopedic- $45,083.05 

SCR Medical Transportation- $1,196.00 

EQMD- $10,783.09 

Medical Management Group, LLC - $4,514.58 

Rehab Dynamix- $31,039.29 
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Accordingly, Respondent shall pay Petitioner $241,982.01 in medical bills, pursuant to the 

Medical Fee Schedule and in accordance with Sections 8(a) and 8.2 of the Act. 

With Respect to Issue K. Is Petitioner entitled to TTD benefits?, the Arbitrator Finds: 

All findings of fact stated above and conclusions of law are adopted and incorporated by reference 

herein. The Arbitrator awards Petitioner 125 & 5/7 weeks of Temporary Total Disability benefits ('TID") from 

February 6, 2014 to June 29, 2015 and August 20, 2015 until August 26, 2016. 

Dr. Vargas took Petitioner off work on February 6, 2014 and then Petitioner remained off work per Dr. 

Sclamberg and Dr. O'Keefe's orders. Petitioner then returned to work full duty on June 29, 2015 but 

Respondent was unable to accommodate restrictions once Dr. Fernandez put him on light duty on August 20, 

2015. On August 18, 2016, Dr. Fernandez placed Petitioner back to work with a 5 LBS lifting restriction. Since 

the Respondent requested that Petitioner have these restrictions removed, Petitioner asked Dr. Fernandez, on 

August 26, 2016, to release Petitioner to full duty work, which Dr. Fernandez did. 

As such, Petitioner is owed 125 & 5/7 weeks of Temporary Total Disability ("TTD") at his TTD 

rate of$253.00 per week. 

With regard to issue (L), What is the nature and extent of Petitioner's injuries, the Arbitrator Finds: 

In determining the level of PPD the Arbitrator must take the following factors into account: 

(i) the reported level of impairment pursuant to an American Medical Association's "Guides to the
Evaluation of Permanent Impairment" ("AMA Rating");

(ii) the occupation of the injured employee;
(iii) the age of the employee at the time of the injury;
{iv) the employee's future earing capacity; and 
(v) evidence of disability corroborated by the treating medical records.

"No single enumerated factor shall be the sole determinant of disability. In determining the level of 
disability, the relevance and weight of any factors used in addition to the level of impairment as reported 
by the physician must be explained in a written order." 820 JLCS 305/8.lb(b). 
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Evidence of Impairment - No Weight 

With Respect to 8.1 b(b )(i), no AMA Rating was admitted into evidence. Therefore, the Arbitrator gives 

. no weight to this factor. 

Occupation • Great Weight 

With respect to 8. lb(b)(ii), Petitioner was a machine operator who sealed barrels with chemicals and 

was required to lift barrels weighing 100 LBS. On August 18, 2016, Dr. John Fernandez initially released 

Petitioner to Maximum Medical Improvement with a 5-10 LBS lifting restriction. However. due to the fact 

Electronic Plating Co. refused to employ Petitioner with that restriction, Petitioner asked Dr. Fernandez to 

remove the restriction. Dr. Fernandez, therefore, removed the restriction and Petitioner attempted to return to 

Electronic Plating but he was physically unable to perform his job duties. Petitioner attempted to work as a 

machine operator at Belmont Plating, but was again physically unable to perform his job duties. Petitioner now 

works a light to medium duty job as a produce handler at Tony's Fresh Market. As such, the Arbitrator gives 

great weight to this factor. 

Age - Moderate Weight 

With respect to 8.lb(b)(iii), the employee was 31 years on the Date of Accident. Given the fact that 67 is 

expected age of retirement, the serious injuries occurred 36 years before Petitioner's expected retirement age. 

As such, the Arbitrator gives moderate weight to this factor. 

Future Earning Capacity-Moderate Weight 

With respect to 8.1 b(b )(iv), the Petitioner testified to earning higher wages at his current job than during 

his employment with Respondent. However, Petitioner also testified to being unable to work at higher paying 

more physically demanding jobs due the condition of his hand. As such, the Arbitrator gives moderate weight to 

this factor. 

Evidence of Disability-Great Weight 
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Petitioner suffered a gruesome degloving injury to the left hand in the course and scope of his 

employment on December 2, 2013. Petitioner went directly to Lorretto Hospital and was immediately 

transferred to John Stroger Hopsital in Chicago. He was diagnosed with a circumferential degloving injury of 

the left hand as well as a communited 1'1 metacarpal fracture and dorsally angulate fracture of the second distal 

phalanx. See PX 11 at 20, 42, 66, 139. Petitioner then underwent a series of operative procedures including an 

open reduction of fracture of phalanges of hand with internal fixation; open reduction of fracture of carpals and 

metacarpals with internal fixation; Excisional debridement; local excision; and skin graft. See Id. at 20, 37, 66, 

139, 166. 

Dr. O'Keefe performed a procedure to remove hardware as did Dr. John Fernandez, who performed left 

hand/ thumb removal of deep hardware, plate and screws and left thumb tenolysis, extensor pollicis brevis. See 

PX 14 at 8-10; 34-40; PX 15 at 8-9. Following the procedure, Dr. Fernandez noted that Petitioner continued to 

have pain with activities involving grip and pinch as well as contracture of the thumb webspace. See PX 15 at 

32. 

On August 18, 2016, Dr. John Fernandez initially released Petitioner to Maximum Medical 

Improvement with a 5-10 LBS lifting restriction. However, due to the fact Electronic Plating refused to employ 

Petitioner with the foregoing restriction, Petitioner asked Dr. Fernandez to remove the restriction. In addition, 

Robert Porcelli, the President of Respondent Electronic Plating, testified to telling Petitioner that he needed a 

revised work status note in order to return to work for Electronic Plating. Dr. Fernandez, therefore, removed the 

restriction and Petitioner attempted to return to Electronic Plating but, even with a full duty restriction, was 

physically unable to perform his job duties. Petitioner attempted to work as a machine operator at Belmont 

Plating but was again physically unable to perform his job duties. Petitioner now works a light to medium duty 

job as a produce handle at Tony's Fresh Market. 

Petitioner credibly testified that he cannot find work wherever he wants because he can no longer do 

heavy work at the "yards." because his lack of education-having only gone to school from age 6 to age 12 in 
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Mexico-and the condition of his hand. Petitioner also testified to an 5 by 5 inch piece of skin from his thigh 

being removed to be used as graft to replace the skin that was lost during the work accident. 

Award- 40 % MAW

Therefore, based on the foregoing analysis and the entirety of the evidence adduced, the 

Arbitrator finds that as a result of the injuries sustained, Petitioner suffered the 40% loss of use of the 

Person-as-a-Whole, in accordance with Section 8( d)2 of the Act. 

With regard to issue (N), whether Respondent is owed a credit and issue (0), which Respondent or fund 

is Responsible for Coverage, the Arbitrator Finds: 

Liability of the IWBF, in accordance with Section 4(d) of the Act, has been established. 

This finding is based on the Arbitrator's findings above regarding Act, an employee/employer 

relationship between Petitioner and Electronic Plating, accident and notice, above, and the Arbitrator's finding 

that Electronic Plating was not covered by a workers' compensation insurance policy on the date of accident. 

Petitioner provided a certification from NCC! as evidence that Respondent Electronic Plating was not 

carrying workers compensation insurance on the date of accident. In addition, Respondent Electronic Plating 

did not provide evidence of a valid workers' compensation insurance policy. As such, the Arbitrator determines 

that the Injured Workers Benefit Fund ("IWBF") is responsible for coverage of this injury. 

As there was no proof of any workers' compensation insurance policy, the IIGF has no liability. 

There was no proof that Electronic Plating or the IWBF is entitled to any credit. Accordingly, 

none is awarded. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   
      

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
 
NATHANAEL MONTOYA, 
 
 Petitioner, 
 
 
vs. NO:  18WC 31468 
 
 
GLK INC D/B/A ASHLAND MILLWORK, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issue(s) of accident, medical expenses, causal 
connection, prospective medical care, notice, permanent disability, temporary disability, and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 21, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 
 No bond is required for the removal of this cause to the Circuit Court.  The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 
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/s/Stephen J. Mathis 
SJM/sj Stephen J. Mathis 
o-4/20/2021
44

/s/Deborah Simpson 
Deborah Simpson 

DISSENT 

I disagree with the majority’s decision to affirm and adopt the Arbitrator’s denial of 
benefits based on his finding that “Petitioner has not proven by a preponderance of the evidence 
that he suffered an injury in the course of his employment on September 28, 2018.” I note that 
the Arbitrator made no findings as to whether Petitioner proved that he suffered an accidental 
injury that arose out of his employment with Respondent on September 28, 2018.  

I. Credibility

At the outset, I find that the Arbitrator’s credibility determination was based on several
inaccuracies and omissions. The Commission exercises original jurisdiction and is not bound by 
an arbitrator’s findings. See R & D Thiel v. Illinois Workers’ Compensation Comm’n, 398 Ill. 
App. 3d 858, 866, 923 N.E.2d 870, 877 (1st Dist. 2010) (finding that when evaluating whether 
the Commission’s credibility findings which are contrary to those of the arbitrator are against the 
manifest weight of the evidence, “resolution of the question can only rest upon the reasons given 
by the Commission for the variance.”) My reasons for making credibility findings that are 
contrary to the Arbitrator’s findings are below.  

Testimony 

On direct examination. Petitioner testified that he worked for Respondent as a wood 
worker/carpenter on September 28, 2018 and had worked in that position for three years. 
Petitioner testified that his job duties included unloading lumber and “milling” it,  which meant 
that he would unload wood and cut it to a certain thickness. Petitioner’s work hours were 
typically from 7:30 a.m. to sometime between 4:00 and 5:00 p.m. Petitioner testif ied that on a 
typical day, he waits for the lumber to be delivered, unloads the lumber, and moves the lumber to 
a wall.  Petitioner described his job as follows: “we always wait for lumbar [sic] to come in to 
unload it, and move it to get - - have it ready. We move it to a wall, we stand it up, to leave it 
there, and then we grab what we need and we cut it to make the parts for the door.”  Petitioner 
clarified that he carries the wood, puts it in a “car,” and then moves the wood to another location 
where he stands it up on a wall or puts it on the floor. Petitioner testified that he would 
sometimes move the wood with the help of others. Petitioner described the wood as 
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approximately 16 feet by 10 inches wide and about one-and-a-half to three inches thick.  
Petitioner testified that the wood weighed between 80 and 100 pounds.   

 
Petitioner testified that on September 28, 2018, he arrived at work around 7:30 a.m. and 

had to unload lumber.  Petitioner stated: “I had to unload lumbar [sic], a lot of lumbar, f rom the 
first lift and from a pile I have to move it, and I have to move a lot of lumbar because there were 
- - one of guys had resigned, so that was major role. He resigned and so I had to do this extra 
work to be moving more lumbar on that day [sic].” Petitioner testified that he moved 
approximately 50 planks of wood, approximately six feet that day. Petitioner moved the planks 
of wood one at a time and put the wood on a cart and then rolled the cart to a wall where he 
placed the wood. Petitioner testified that he moved wood to the cart and then to the wall 
approximately 20 times total on September 28, 2018. Petitioner worked the entire day. The 
following colloquy took place: 

 
Q. And while you were at work on that date [September 28, 2018], 

did anything unusual happen to you? 
A. Yes, at the end of the day I got hurt. 
 
Q. When you say at the end of the day, approximately what time? 
A. It was between 3:00 and 4:00. 
 
Q. And when you say you got hurt, what happened to you? 
A. I felt a sharp pain on my back on the left side of my lower back. 
 
Q. And what were you specifically doing when you felt that sharp 

pain? 
A. I was moving some lumbar [sic]. I was picking them up from the 

pile to put them on the cart. 
 
Petitioner testified that he did not report the injury to Respondent that day as he did not think it 
was going to get worse. On October 3, 2018, Petitioner called “Mike” at Ashland Millwork and 
told him that he could not come to work because he had a lot of pain.  Petitioner told Mike that 
he “got hurt lifting some heavy boards.” A man named “Justus” called Petitioner the next day 
and Petitioner told him that he was injured at work on Friday. 
 

Petitioner testified that September 28, 2018 was a Friday.  Petitioner did not go to the 
emergency room that day because he thought he was going to get better. Petitioner testif ied that 
on the following Monday, which was October 1, 2018, Petitioner went to the emergency room 
and reported sustaining a work injury.  Petitioner told the hospital ER staff that he got hurt at 
work lifting some heavy boards. Petitioner testified that he sought follow up treatment after 
going to the emergency room. 

 
Petitioner testified that prior to September 28, 2018, he had previous issues with his back. 

Petitioner stated that he first had back problems around 2008 which he related to a work injury 
while working for a different employer. Petitioner did not file a workers’ compensation claim at 
that time.  Petitioner testified that he had some physical therapy for his back.  Petitioner testif ied 
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that he had other treatment for his back after 2008 but before 2018, sometime around 2013. 
Petitioner underwent an MRI for his lumbar spine, and he might have had some physical therapy 
but he could not recall. Petitioner testified that between 2013 and 2018, he did not have any 
additional treatment for his back. Petitioner did not have work restrictions while he was working 
on September 28, 2018. Petitioner testified that to his knowledge, Respondent had terminated his 
employment, however, he was never sent a letter stating that he was laid off or terminated.   

 
Petitioner testified that since being released from Dr. Mirkovic’s care, he had worked 

some jobs part-time. Petitioner helped his brother install furniture sometimes and he worked 
part-time for a stone granite company measuring countertops. Petitioner does not have to do 
heavy lifting at these jobs. Petitioner testified that following surgery to his back, he experienced 
stiffness and pain when the weather changed.  Petitioner stated that prior to September 28, 2018, 
he shoveled snow and played soccer.  However, he was unable to shovel snow and play soccer 
after September 28, 2018, as he was afraid that he would experience more pain and would be 
unable to work. Petitioner takes Tylenol once-in-a-while. Petitioner testified that there is an 
emergency room related to his back treatment that he was paying, but aside from this, Blue Cross 
Blue Shield (BCBS) had paid his medical bills. Petitioner requested that he be held harmless f or 
any bills paid by BCBS. Petitioner testified that he was either off work or released to work with 
light duty restrictions between October 5, 2018 and February 28, 2019. Petitioner was not paid 
any temporary total disability (TTD) benefits.  

 
On cross examination, Petitioner testified that he first began working for Respondent in  

2016, then he left to work somewhere else until around January 2018, when he returned to work 
for Respondent. Petitioner testified extensively regarding a right shoulder injury, which is not 
part of the instant claim. Petitioner testified that on the morning of September 28, 2018, there 
were other people working but “they’re doing their job and I was doing unloading lumbar [sic] 
from the forklift to move it to the wall.” The following colloquy occurred: 
 

 Q. Okay, wouldn’t the forklift move the lumbar? 
 A. No, you cannot drive it through the shop, I mean, you have to 
move a lot of things, it just wouldn’t be possible, you have to put it in  a car [sic] 
and take it and move it to a wall and stand it up. 
 

*** 
 
 Q. You removed the lumbar [sic] off the forklift and stood it up 
against the wall? 
 A. No, I put the lumbar [sic] in the cart. I lift the lumbar and put it in  
the cart, and then from the cart I put it to the wall. 
 

*** 
 
  Q. And it’s your testimony sometime around 3:00 o’clock you were 

crouching down to lift one of these 16-foot planks and that’s when you 
experienced back pain? 

  A. Yes. 
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  Q. And you knew that’s when your back pain started, right? 
  A. No, my back was really sore already of all the work that I have 

been doing. 
 
  Q. Your back has been sore for a number of years, is that correct? 
  A. I had some minor pain, but the work –  
 
  Q. Was this pain different? 
  A. This pain was more, yes. 
 
  Q. Okay, and you noticed that’s when you had the more pain at 3:00 

o’clock when you were lifting this board? 
  A. Like I said, all the lumbar [sic] had – I was having a sore back 

really after moving all that lumbar and carrying it my back was really sore and 
then I had – when I lift this board from the floor from a pile, I had a sharp pain on 
my back, lower back. 

 
  Q. What part of your lower back? 
  A. Left. 
 
  Q. So you knew that that’s what your sharp low back on the lef t side 

pain was from when you lifted the board, is that correct? 
  A. Yes. 
 
  Q. Would you consider that an accident? 
  A. Yes. 
 
  Q. And then you continued to work until the end of shift, and if  your 

timecard records indicate that you punched out at 4:15, would that be correct? 
  A. Probably. 
 
Petitioner testified further that when he saw Dr. Wehner, Respondent’s section 12 examining 
doctor, he told her that he had injured his back at “Old Plank,” which is where he worked prior to 
working for Respondent. Petitioner again testified that he underwent an MRI of his back in 2013 
and reported having low back pain. When asked again whether his pain started on Friday at 3:00 
on September 28, Petitioner responded, “I said the whole day all the lumbar [sic] caused me a lot 
of pain throughout the day, there was a lot of lumbar [sic] to move.”  The following colloquy 
occurred: 
 

 Q. Was there a specific incident on September 28th or was it lifting 
the one board, or was it you’re saying the general job? 
 A. Lifting the board I felt the pain. 

 
Petitioner testified further that when he spoke to Justus on October 4, 2018, he told Justus that he 
would not be at work and he had sustained an injury on Friday, September 18. Petitioner also 
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spoke to Justus about how there was not enough people working and Petitioner had to  do a lot 
more heavy lifting because some people had left and it was more heavy lif ting f or him. When 
asked whether he recalled completing a form on October 5, 2018 at Dr. Mirkovic’s office, 
Petitioner stated that the form looked familiar and he recalled writing that his pain began in 
2010/2008, however, with respect to the pain diagram, the handwriting did not look like his 
handwriting and he did not recall completing the pain diagram. Petitioner testified that he 
remembered walking by Justus and saying “see you” as he left on September 28, 2018. When 
asked about a February 28, 2019 note from Dr. Mirkovic, Petitioner testified that he recalled 
lifting a little box and having a little pain but he did not recall having restrictions again. While 
being questioned, Petitioner could not remember multiple dates and could not remember when he 
had restrictions. Petitioner did not know what a Functional Capacity Evaluation (FCE) was. 
Petitioner could not remember the last date that he saw Dr. Mirkovic. 
 
 On redirect examination, Petitioner testified that he did not undergo treatment for his 
back between 2008 and 2013. 
 
 Petitioner’s timecard records as submitted into evidence as Respondent’s Exhibit 2 
indicates that on September 28, 2018, he left work at 4:15 p.m. That week, Petitioner had 
clocked out at work at 4:12 p.m., 4:13 p.m., 4:06 p.m., and 3:59 p.m.  The week prior, Petitioner 
had clocked out at work at 4:43 p.m., 4:01 p.m., 4:10 p.m., 4:38 p.m., and 4:05 p.m. 
 
 I find that Petitioner’s testimony was credible, straight-forward, and corroborated by the 
medical records. The Arbitrator’s credibility assessment, which is based on several inaccuracies 
and factual omissions, is as follows: 

 
The Arbitrator finds that the testimony of the Petitioner was not credible. 
Petitioner’s manner of speech and body language gave the Arbitrator pause. Also 
curious was the timing of the alleged accident which was at the very end of his 
shift on Friday afternoon. Testimony by co-workers contradicted Petitioner. 
Review of the medical records provided an almost total rebuke of Petitioner’s 
account. 
 

*** 
 
Petitioner’s testimony was further eroded by the inconsistent indications of pain 
in his lower extremities. 

 
The Arbitrator’s basis for finding Petitioner not credible was that his “manner of speech and 
body language gave the Arbitrator pause,” however, there is no explanation or description of 
Petitioner’s “manner of speech” or body language. With respect to the timing of the accident, the 
Arbitrator concluded that it was “curious,” but did not explain what this means.  In stating this, 
the Arbitrator relied on testimony by “co-workers” who were actually Justus Joseph (shop 
supervisor), Kathy Kirsten (office manager), and Mike Williams (Vice President) for 
Respondent. Although the Arbitrator relied on the testimony of Respondent’s witnesses in 
finding Petitioner not credible, the testimony of Respondent’s witnesses is scarcely addressed in  
the Arbitrator’s Decision and the credibility of Respondent’s witnesses was not addressed. I find 
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that the testimony of Justus Joseph was not credible as it was inconsistent and changed 
throughout his testimony. I find the testimony of Mike Williams to be generally credible as it 
was generally consistent and realistic. I find the testimony of Kathy Kirsten to  be unimportant 
and irrelevant in this case, but generally credible. 
 
 Justus Joseph testified that he worked for Respondent for 16 years and on September 28, 
2018, he was the shop supervisor. Mr. Justus was familiar with Petitioner and he testified that 
Petitioner started working for Respondent after a period of being away, in January 2018 as a 
woodworker. Mr. Justus was Petitioner’s direct supervisor. As a woodworker, Petitioner built 
doors and part of Petitioner’s job duties included cutting strips of wood. Mr. Justus testified that 
these “strips of wood” “would go from two pounds like to 15, to about 15, 20 pounds, depending 
what we’re doing.” Mr. Justus testified that Petitioner would not have to unload wood from 
anywhere. Mr. Justus testified that there was no shortage of staff on September 28, 2018. Mr. 
Justus testified that on September 28, 2018, Petitioner did not have to move 50 planks of wood 
that were 16 feet long and put them on a cart and Petitioner would never have to do “that type of 
activity.” Mr. Justus testified that on that day, Petitioner “would be ripping, we were working on 
creating door parts, so he would be ripping the pieces for the stable core,” which weighed about 
5 to 10 pounds. Mr. Justus saw Petitioner at the end of the day and did not notice anything 
unusual about Petitioner. Mr. Justus testified that Petitioner said goodbye and then left. Mr. 
Justus testified that Petitioner did not call him on October 4, 2018 and denied that Petitioner ever 
told him that he had sustained an injury on September 28, 2018. Mr. Justus testified that the 
“work comp carrier” asked him to complete a statement and he did so on January 17, 2019 
(which was about 11 days before Petitioner’s section 12 examination with Dr. Wehner). The 
record contains a letter on Respondent’s letterhead dated January 17, 2019 and addressed to  a 
claims adjuster with EMC Insurance Companies which states: “On Friday 9/28/18 Nathan 
Montoya left work at his normal time. He said goodbye to me and did not appear to be in any 
pain. He never mentioned to me he was injured.” The letter is signed by Justus Joseph.   
 
 On cross examination, Mr. Justus testified that Petitioner was a good worker. The 
following colloquy took place: 
 

 Q. And it’s your testimony that he would never had to lift more than 
15 pounds, is that accurate? 
 A. Well, I didn’t say he would never have to lift more than 15 pounds. 
I said on that particular date. 
 
 Q. Okay. 
 A. He probably wasn’t lifting more than 15 pounds. 
 
 Q. Okay, on that particular date? 
 A. Yes. 
 

Q. How much weight would be the maximum he would ever have to  
lift? 
 A. Well, the weight would have to be like what you feel you can lift, 
and normally we ask everyone to ask someone to help with whatever you f eel is 
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not suitable for you to lift. 
 
 Q. So is there is not an actual wight restrictions? 
 A. Everybody lifts what they feel they can lift. 
 

*** 
 
 Q. Okay, and, it’s your testimony that Mr. Montoya would never have 
to unload the wood and bring it to his workstation, is that right? 
 A. Okay. So – no, normally, like whenever we normally have some of 
the guys help out to get the wood when the guys bring it in, the guys, the 
receiving guy bring the wood in to in the shop and then we have other guys help 
out to move the wood wherever we need to move it. Normally we move it to a 
cart and we put it to a chop saw. 
 
 Q. Okay, so Mr. Montoya would be one of the guys helping to unload 
that wood? 
 A. Yes, he could be helping out sometimes, helping out with some 
other person moving the wood around. 
 
 Q. And approximately how long are these wood planks? 
 A. Normally like 10 feet wide, about an inch thick, 10 feet long, sorry, 
and about anywhere from six – anywhere from four inches wide to 10 inches 
wide. 
 
 Q. And approximately how heavy would these be? 
 A. I don’t have the actual weight of that. I’m not sure. 

 
Further, Mr. Justus testified that he did not know that Petitioner’s case was filed on October 19, 
2018 and he doesn’t pay attention to “any case.” However, Mr. Justus stated that on January 17, 
2019, he remembered exactly what happened on Friday, September 28, 2018. Mr. Justus testified 
that he called Petitioner sometime after September 28, 2018, within a week, to ask how he was 
doing and to find out how Petitioner was injured. Petitioner told him that his back hurt but also 
said, “I can’t talk to you.” When asked, “So this would have been before he hired me he told you 
he couldn’t speak with you?” Mr. Justus stated, “Well I’m not sure on the date. I’m not sure.”  
Mr. Justus then testified that he was not sure if he spoke to Petitioner within one week or within 
two weeks of September 28, 2018.  
 
 I find that Mr. Justus’ testimony was not credible and that the answers he provided on 
direct examination were contradicted by his answers on cross examination. At first,  Mr. Justus 
stated that Petitioner would not have to unload wood anytime in the position that he was in. Then 
on cross examination, Mr. Justus stated that sometimes, Petitioner would in fact help unload 
wood with other workers. Mr. Justus testified further that the wood Petitioner would sometimes 
help to unload was 10 feet long, but he did not know how much that wood weighed. I f ind that 
Mr. Justus’ testimony was conveniently vague with respect to how much the wood weighed. 
Additionally, Mr. Justus stated that he clearly remembered talking to Petitioner within a week of  
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the injury and stated that although Petitioner told him he injured his back, Petitioner also said, “I 
can’t talk to you.” Then, Mr. Justus changed his testimony and said he could not remember if he 
spoke to Petitioner within one week of the injury after Petitioner’s counsel indicated that 
Petitioner had not hired counsel by that time. I find Mr. Justus’ testimony to be unreliable and all 
too convenient with respect to the level of detail that he could and could not recall. I find that 
Petitioner’s testimony, which is supported by all of the medical records, to be more credible than 
Mr. Justus’ testimony.   
 

Mike Williams testified that he is the Vice President for Respondent and he had worked 
for Respondent for 15 years. Mr. Williams testified that Respondent is a company that distributes 
windows, doors, millwork, and manufactures custom millwork. Mr. Williams was familiar with 
Petitioner and confirmed that Petitioner left Respondent and then returned in January 2018. Mr. 
Williams testified that Petitioner’s job duties included building custom woodwork pieces, such 
as custom front entry doors, brackets, and other wood products. When asked, “what would be the 
heaviest item in the general course of his duties that he would have to lift?” Mr. Williams 
testified, “I would say around 25 pounds. It’s really up to the individual to  know what they’re 
capacity is I guess without straining themselves. Mr. Williams also testified that “guys like 
Nathan” would do the stacking of the wood onto a cart after the wood was unloaded from a 
truck by a forklift.  

 
Additionally, the following colloquy occurred: 
 

Q. Would you have various types of projects, there was testimony by 
Mr. Joseph on September 28th as to it being a lighter type of job, can you explain 
specifically more what was being done on that day? 

A. I guess I don’t have firsthand knowledge of what was done on that 
day. I was told they were making door parts, taking – if you will taking a one by 
eight and ripping it into smaller pieces which would then become the core of the 
door. 

 
Mr. Williams testified further that Petitioner called him on October 1, 2018 and Petitioner told 
him that he was going to the doctor because his back wasn’t feeling well and he would not be 
able to work that day. Petitioner did not tell him that he sustained a work injury. Mr. Williams 
testified that on October 9, 2018, Petitioner text him and said that his doctor placed him off work 
for two weeks and he wanted to make sure that his insurance was paid. On October 19, 2018, 
Petitioner called him and said that he went to the doctor, he was going to have surgery, and he 
was going to make a claim for “workman’s comp.” Mr. Williams testified that Petitioner told 
him his injury happened at work and Mr. Williams responded by saying that nobody knew he 
had a work injury.  
 

On cross examination, Mr. Williams testified that the heaviest piece of wood that 
someone could lift would probably be about 50 pounds, but he had never weighed any of the 
wood. Mr. Williams also testified that Petitioner was a good worker. Mr. Williams testif ied that 
he “would imagine” that he talked to Petitioner sometime between October 2 and October 8, 
2018 via phone but he could not remember specifically. Mr. Williams testified that Petitioner 
contacted him about returning to work on February 28, 2019, after Petitioner had surgery and 
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with restrictions of no lifting more than 35 pounds, but Mr. Williams felt that Petitioner was not 
ready to return to work. Mr Williams testified that when Petitioner was released to full duty work 
with no restrictions, Respondent had no work at that time and Mr. Williams did not respond to  
Petitioner’s June 17, 2019 text regarding returning to work. Petitioner was never formally f ired 
or laid off.    
 

Kathy Kirsten testified that she is the office manager for Respondent. Ms. Kirsten 
testified that on October 8, 2018, Petitioner’s wife called her to ask for a copy of Petitioner’s 
insurance card. Ms. Kirsten never spoke to Petitioner.   
 

I find that Mr. Williams’ testimony was generally credible and was consistent with 
Petitioner’s testimony. Mr. Williams confirmed that “guys like Nathan,” would help stack the 
wood on the cart and that although the maximum weight Petitioner was generally required to lif t 
was approximately 25 pounds, it was up to the individual and he had never actually weighed any 
of the wood. Mr. Williams also credibly testified that he did not have firsthand knowledge about 
the type of work Petitioner did on September 28, 2018 and he relied on what Mr. Justus told him. 

 
Overall, both Mr. Justus and Mr. Williams eventually admitted that Petitioner did have to  

lift boards onto a cart as part of his job duties and neither one knew how much those boards 
weighed.  Mr. Williams guessed that the heaviest thing Petitioner would have to lift would weigh 
50 pounds, but this was a guess as he admitted he had never weighed the wood. Based on the 
above, I find that Petitioner’s testimony that he was lifting heavy wood boards on September 28, 
2018, to be credible and unrebutted. I also find that the wood likely weighed between 50 and 100 
pounds. 
 
Medical Records 
 

With respect to the medical records, the Arbitrator concluded that “the medical records 
provided an almost total rebuke of Petitioner’s account;” yet, a full and complete reading of  the 
medical records actually shows that the medical records fully support and corroborate 
Petitioner’s testimony.  
 

The emergency room (ER) records from AMITA St. Alexius Medical Center, dated 
October 1, 2018, indicate that Petitioner arrived in the morning complaining of  back pain. The 
ER record states: “Chief Complaint per patient, I am having back pain, I always have back pains, 
it started getting worse Sunday afternoon. Denies any injuries/trauma. ‘I did a lot of work Friday, 
sometimes when I do a lot of work it gets bad again.’” (Emphasis added.) Under the History of  
Present Illness section, it states: “The patient presents with Low back pain. The onset was Since 
Saturday afternoon. The course/duration of symptoms is constant. The character of symptoms is 
pain. The degree at onset was minimal. The degree at present is moderate.” Petitioner was 
prescribed Naproxen, diagnosed with osteoarthritis, advised to follow up with a physician, and 
was released to activity as tolerated. I find that Petitioner’s testimony was consistent with this ER 
note as Petitioner testified that his back injury occurred after doing a large amount of lifting 
wood on Friday, September 28, 2018. The ER note correctly states that Petitioner perf ormed “a 
lot of work Friday and the pain worsened on Sunday. I find that the ER note itself  has internal 
inconsistencies as the note states Petitioner had back pain after doing a lot of work on Friday but 
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also says that the onset of Petitioner’s pain was on Saturday.  I find that this is inconsistent and 
reflects an error in the ER note and is not a valid basis for finding Petitioner not credible. 
 
 On October 5, 2018, Petitioner sought treatment from Dr. Srdjan Mirkovic and his 
assistant, PA Karen Ferkau. In the History section, the note states that Petitioner had a sudden 
onset of low back pain across his back in 2008 following a work-related injury where he was 
lifting something to determine the weight. He had physical therapy in 2008 with minimal benefit. 
Significantly, the note also states: “LBP remained constant since 2008 with severity 
waxing/waning, with worsening over the last few years, and even further since last Friday, after 
lifting wood… he has had constant more severe LBP since last Friday, which increased further 
on Saturday after sitting prolonged period in a car.” (Emphasis added.) The note indicates 
further that Petitioner could not lift his left lower extremity without having severe low back pain 
and that he had weakness in his left lower extremity since “last Friday.” The note also indicates 
that Petitioner “denies having had or currently having LE pain.” On examination, Petitioner had 
positive straight leg raises with increased low back pain in midline at full dorsiflexion on both 
the right and left sides. With single leg toe raises, Petitioner was able to perform with moderate 
difficulty secondary to low back pain on the left. Additionally, Petitioner had decreased 
sensation in the entire left extremity with sensory testing. Dr. Mirkovic diagnosed Petitioner with 
low back pain and sciatica and recommended Petitioner undergo an MRI of the lumbar spine. 
Dr. Mirkovic reviewed and signed-off on the note on October 8, 2018. On a History and Physical 
Information Entry Form, it states that the pain began between 2008 and 2010 and that the pain 
began both suddenly and gradually. The form also indicates that the pain resulted from an 
accident at work. On a pain diagram, a circle is drawn around the low back area.  
 
 With respect to Dr. Mirkovic’s October 5, 2018 note, I find that it fully corroborates 
Petitioner’s testimony and complaints of low back pain with radicular left leg symptoms. To his 
credit, and boosting his credibility, Petitioner provided Dr. Mirkovic and his PA with a detailed 
history of his back problems going back to 2008. The note accurately described Petitioner’s pain 
from 2008 as “waxing/waning,” which is how Petitioner described it at trial. The note also states 
that Petitioner’s low back pain worsened and all of a sudden became constant “since last Friday” 
after lifting wood, which increased over the weekend.  This is exactly what Petitioner testified to  
at the hearing. The note also details several left lower extremity symptoms such as pain in the 
low back with lifting, positive straight leg raises, weakness, and decreased sensation. Of note, the 
record only states that Petitioner denied direct pain to the left lower extremity, although he had 
numerous other symptoms in the left lower extremity. Additionally, and significantly, Dr. 
Mirkovic diagnosed Petitioner with low back pain and sciatica after examining Petitioner. 
 

On October 10, 2018, Petitioner underwent a lumbar spine MRI that showed “left 
paracentral/subarticular disc extrusion showing mild caudal migration and effacement of the lef t 
subarticular recess at L4/L5.” The MRI report indicates that Petitioner’s clinical history was of 
chronic low back pain without sciatica, however, in the impression, the radiologist noted, “Please 
correlate with possible left L5 radicular symptoms.” Again, Petitioner’s complaints of radicular 
symptoms into the left leg are documented and consistent with Petitioner’s testimony. I find that 
the MRI report has an internal inconsistency in that it first states that Petitioner did not have 
sciatica, even though Dr. Mirkovic had already diagnosed Petitioner with sciatica, and later in 
the impression, the radiologist states “Please correlate with possible left L5 radicular symptoms.”    
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 On October 18, 2018, Petitioner returned to Dr. Mirkovic. The note states:  
 

He relates history of chronic low backpain waxing and waning since 2008. He 
states that on the Friday prior to his previous clinic visit on 10/05/2018, he was 
lifting a board when he experienced an acute exacerbation of low back pain. At 
that time, he also experienced acute onset of left posterolateral leg pain, which 
were new symptoms he had not experienced prior to Friday, notably during the 
period of 2008 until last Friday. (Emphasis added.)  

 
Dr. Mirkovic diagnosed Petitioner with the following: 
 

1. Acute on chronic low back pain related to the work events on Friday prior to  
10/06/2018. 

2. New onset of left posterolateral leg pain correlating with left large lumbar disk 
herniation at L5-S1. This represents a new presentation, which is related to the 
work events on Friday prior to his last visit. More likely than not, the patient 
sustained acute left-sided disk herniation at the time of the work events on 
Friday prior to his last visit. 

 
1. Work related onset of low back and left posterolateral leg pain with likely 

acute left-sided L4-L5 disk herniation. 
2. Persistent pain with left leg pain greater than lower back pain. 

 
Dr. Mirkovic placed Petitioner off work, recommended Petitioner continue pain management, 
and advised Petitioner to consider his treatment options of epidural steroid injections (ESIs), 
physical therapy, and a microdiscectomy surgery, noting that given the severity of  Petitioner’s 
pain and the size and location of the disc herniation, Petitioner would not benefit f rom ESIs or 
physical therapy. I find that this note also supports and corroborates Petitioner’s testimony at the 
hearing. 
 
 Overall, I find Petitioner’s testimony was credible and reliable. Respondent inaccurately 
states that Petitioner testified only that he sustained a specific work injury on September 28, 
2018 while lifting a wood board around 3:00 p.m. However, this is inaccurate. Petitioner 
provided more context and details in his testimony and testified that he had originally injured his 
back in 2008 and underwent some treatment between 2008 and 2013. Petitioner’s back problems 
waxed and waned over the years, as back problems do, until Petitioner sustained a work injury 
on September 28, 2018 after a long day of lifting several heavy wood boards and f inally , when 
he lifted a board between 3:00 p.m. and 4:00 p.m., he felt an increased, sharp pain in his low 
back that he had not felt before. This is reflected in all the medical records and in Petitioner’s 
testimony.  
 

Respondent makes much ado about nothing in arguing Petitioner’s testimony that the 
wood boards weighed approximately 80 to 100 pounds means he is not credible. However, 
Respondent fails to acknowledge that its own witnesses either guessed at how much the wood 
may have weighed as they had never weighed the wood (Williams), or stated that they did not 
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know how much the wood weighed (Joseph). Mr. Joseph’s testimony as to  wood weighing no 
more than 5 to 10 pounds was with respect to the strips of wood that are ripped in order to make 
a “stable core” and not the wood boards that are unloaded from a truck onto a cart.  Mr. Justus 
testified that he did not know how much these wood boards weighed.  Thus, I find Petitioner to  
be a credible and truthful witness based on a full and complete reading of the medical records 
and based on a full and complete understanding of Petitioner’s testimony. 
 

II. Accident 
 

As detailed above, Petitioner credibly testified that after a long day of lifting wood planks 
or boards that were 16 feet by 10 inches on Friday, September 28, 2018, his back had begun to  
feel sore. Petitioner testified that between 3:00 p.m. and 4:00 p.m. that same day, he lifted a 
board and felt sharp pain that was more intense than other pain he had experienced before. 
Petitioner readily testified that he had some back problems before September 28, 2018, including 
an MRI in 2013, but he had no treatment for his back between 2013 and October 1, 2018. 
Additionally, he had been able to perform his full job duties for Respondent until September 28, 
2018. Petitioner testified that he did not report the injury on September 28, 2018 because he 
thought the pain would get better over the weekend, however, the pain worsened, and he f inally  
went to the ER on October 1, 2018. Petitioner reported the injury to Mike Williams on October 
3, 2018, and Justus Joseph on October 4, 2018, by phone, and also filed a timely Application f or 
Adjustment of Claim. Both Mr. Joseph and Mr. Williams either recalled speaking to Petitioner 
on those dates or could not remember.    

 
Additionally, Respondent’s witnesses admitted that part of Petitioner’s job duties 

included lifting large wood boards or planks that weighed at least 50 pounds. Mr. Joseph’s 
testimony that Petitioner was not lifting large boards on September 28, 2018 and that Petitioner 
did not tell him he was injured at work a few days later was not credible based on Mr. Joseph’s 
malleable testimony. Respondent’s witnesses failed to rebut Petitioner’s testimony. Further, all 
the medical records support Petitioner’s description of the accident and any inconsistencies are 
internal inconsistencies within the records that have little effect on the overall understanding of  
the record.  
 

Under the Illinois Workers’ Compensation Act (“Act”), in order for a claimant to be 
entitled to workers’ compensation benefits, the injury must “aris[e] out of” and occur “in the 
course of” the claimant’s employment. 820 ILCS 305/1(d) (West 2014). Therefore, in  order to  
obtain compensation under the Act, a claimant bears the burden of proving by a preponderance 
of the evidence two elements: (1) that the injury occurred in the course of claimant’s 
employment; and (2) that the injury arose out of claimant’s employment. Sisbro, Inc. v. 
Industrial Comm’n, 207 Ill. 2d 193, 203, 797 N.E.2d 665, 278 Ill. Dec. 70 (2003). 
 

“In the course of employment” refers to the time, place and circumstances surrounding 
the injury.  Lee v. Industrial Comm’n, 167 Ill.2d 77, 81. Petitioner proved that he sustained an 
accident in the course of his employment on September 28, 2018 with his credible testimony that 
the accident happened at work and with the medical records that establish the injury occurred on 
Friday after lifting wood boards at work. 
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A claimant’s injury arises out of his or her employment if the origin of the injury “is in  
some risk connected with or incident to the employment, so that there is a causal connection 
between the employment and the accidental injury.” Saunders v. Industrial Comm’n, 189 Ill.2d 
623, 627 (2000). A risk is incidental to the employment when it belongs to or is connected with 
what the employee has to do in fulfilling the employee's duties. Orsini v. Industrial Comm’n, 117 
Ill.2d 38, 45 (1987). In order to prove that an accident “arises out of” employment, it must be 
shown that the employee was engaged in a risk that was distinctly associated with an employee’s 
employment when at the time of the occurrence, the employee was performing: (1) acts he or she 
was instructed to perform by the employer; (2) acts that he or she had a common-law or statutory 
duty to perform; or (3) acts that the employee might reasonably be expected to perform 
incident to his or her assigned duties. Caterpillar Tractor, 129 Ill. 2d at 58; see also McAllister v. 
Ill. Workers’ Comp. Comm’n, 2020 IL 124848, ¶¶ 36-40. I note that the Arbitrator made no 
findings with respect to whether the accident arose out of employment. In this case, it is clear 
that Petitioner was engaged in acts that he was instructed to perform by his employer by lif ting 
wood boards used to make doors onto a cart based on the testimony of Mr. Williams. 
Additionally, lifting heavy wood boards is an act that Petitioner would reasonably be expected to 
perform incident to his assigned duties. Thus, I find that Petitioner met his burden and proved by 
the preponderance of the evidence that he sustained an accident that arose out of his employment 
with Respondent on September 28, 2018.  
 

III. Causal Connection  
 

I find that Petitioner proved his current condition of ill being to the lumbar spine and his 
need for surgery is causally related to the September 28, 2018 accident. It has long been 
recognized that, in pre-existing condition cases, recovery will depend on the employee’s ability  
to show that a work related accident aggravated or accelerated the preexisting disease such that 
the employee’s current condition of ill being can be said to have been causally connected to  the 
work-related injury and not simply the result of a normal degenerative process.  Sisbro, Inc. v. 
Indus. Comm’n, 207 Ill.2d 193, 204-05 (2003).  It is axiomatic that employers take their 
employees as they find them; even when an employee has a pre-existing condition which makes 
him more vulnerable to injury, recovery for an accidental injury will not be denied as long as it 
can be shown that the employment was a causative factor.  Id. at 205.  An employee need only 
prove that some act or phase of his employment was a causative factor of the resulting injury, the 
mere fact that he might have suffered the same disease, even if not working, is immaterial.  
Twice Over Clean, Inc. v. Indus. Comm’n, 214 Ill.2d 403, 414 (2005). 
 
 On November 30, 2018, Petitioner underwent a left L4-L5 hemilaminotomy and L4-L5 
partial discectomy. On December 20, 2018, Petitioner followed up with Dr. Mirkovic who noted 
that Petitioner was doing exceptionally well post-surgery and ordered that Petitioner remain off 
work. On January 4, 2019, Dr. Mirkovic noted that Petitioner was progressing well and released 
Petitioner to light duty office work as long as he continued to avoid lifting greater than 10-15 
pounds, and avoided repetitive bending, twisting, and stooping until completing physical 
therapy.  
 

On January 28, 2019, Petitioner was examined by Dr. Julie Wehner pursuant to  section 
12 of the Illinois Workers’ Compensation Act. During her deposition, Dr. Wehner testif ied that 
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after issuing her initial report, she also issued an addendum report on September 20, 2019. Dr. 
Wehner testified that Petitioner reported that he had previous back problems when he worked for 
a different employer and he treated in 2011 and 2013. Petitioner stated that his pain eventually 
went away with some occasional flare-ups. Dr. Wehner testified that she reviewed an MRI report 
dated January 18, 2013, which is not contained in the record, and it showed a small midline L4-5 
disc protrusion and mild degenerative disc disease at L3-4.  Dr. Wehner also reviewed an MRI 
dated October 10, 2018 and opined that it showed a left paracentral-subarticular disc extrusion 
showing mild caudal migration and effacement of the left subarticular recess at L4-5, which is 
the same as noted in the 2013 MRI.  

 
When asked, “Do you challenge the necessity of the surgery in any way?” Dr. Wehner 

answered, “It’s difficult for me to say at this point since I did not see him preoperatively.” Dr. 
Wehner opined that there was no causal connection between the September 28, 2018 incident, if  
any, and the surgical procedure that Petitioner underwent for his lumbar spine. Dr. Wehner based 
her causal connection opinion on her opinion that the accident did not happen. Dr. Wehner relied 
on a note from Justus Joseph stating that Petitioner did not report an accident on September 28, 
2018. Additionally, Dr. Wehner based her opinions on her assessment that Petitioner did not 
report a specific injury when he went to the ER, that Petitioner had prior back problems, and that 
she believed Petitioner did not report pain going down his legs when he saw Dr. Mirkovic.  

 
On cross examination, Dr. Wehner testified “I’m not saying he didn’t have a problem. 

I’m just saying that, you know, he – at the point where I’m seeing he doesn’t have much pain, 
there’s no evidence of symptom magnification. I’m not saying he’s exaggerating his symptoms 
or anything like that ….” Dr. Wehner testified that she did not review any medical records f rom 
any other physician that hinted Petitioner may have been exaggerating. Dr. Wehner 
acknowledged that she saw no medical records for treatment between January 18, 2013 and 
October 1, 2018. Dr. Wehner testified that she conducts between two to ten section 12 
examinations per week and 100% of the examinations are at the request of Respondent law firms 
or insurance carriers.  
 

On February 28, 2019, Petitioner returned to Dr. Mirkovic and reported leg pain rated 0 
out of 10 and low back pain rated 1 out of 10. Petitioner also reported that he had occasional 
back discomfort. Dr. Mirkovic noted that Petitioner was doing well, released Petitioner to full 
duty work, and advised to follow up as needed.  
 

On March 5, 2019, Petitioner returned to Dr. Mirkovic who noted: “He lifted a box 2 
days ago at home, which transiently exacerbated his low back pain. He returns today questioning 
whether he can return to work his previous occupation requiring heavy lifting.” Dr. Mirkovic 
discussed with Petitioner the likelihood of recurrent symptoms and the severity of which would 
wax and wane, as well as the “predisposition to low back pain with activities that engage the 
back more.” Dr. Mirkovic recommended Petitioner undergo an FCE, prescribed further low back 
conditioning for four weeks, recommended Petitioner follow up in four weeks, and encouraged 
Petitioner “to consider a change in employment given the severity of his symptoms.” 
 
 On April 16, 2019, Petitioner followed-up with Dr. Mirkovic who noted that Petitioner 
had completed additional work conditioning and had met a goal of lifting 75 pounds. Dr. 
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Mirkovic also noted that Petitioner was ready to return to work but was concerned that he could 
be required to slide exceptionally heavy doors weighing between 400 to 800 pounds with another 
coworker, which involved lifting and sliding the doors in order to position inside the frames. 
Petitioner did not feel that he could return to doing that. Dr. Mirkovic noted that Petitioner’s 
concern was reasonable as it would require Petitioner to lift greater than 75 to 100 pounds. Dr. 
Mirkovic released Petitioner to full-time work with a 75-pound lifting restriction and noted “I do 
not believe that he can return to work sliding and lifting heavy doors with one man assist.” Dr. 
Mirkovic opined: 
 

My opinion remains that Mr. Montoya’s onset of symptoms, subsequent care and 
subsequent need for surgery are causally related to the increased pain on 
September 28, 2018 (Friday). My opinion is based on the fact that his symptoms 
that Mr. Montoya relates onset of symptoms on the same day. He was reluctant to  
report to his employer. I had a concern that this might lead to repercussions and 
also having had a history of low back symptoms that would resolve with that 
time. With the weekend coming, he felt his symptoms would resolve. However, 
his symptoms markedly worsened the following day (within 24 hours or at least 
within the following day next day) and the following day, notably Sunday (48 
hours) requiring emergency room visit on Monday (72 hours) following increased 
symptoms on September 28, 2018 (Friday).  
 
The above acknowledges well documented by the emergency room records on 
October 1, as well as Mr. Montoya’s addition of symptoms. This has also been the 
history provided by Mr. Montoya throughout his care.  
 
It is my opinion that Mr. Montoya’s onset of symptoms of September 28, 2018, 
were presented exacerbation of a preexisting degenerative condition of the lumbar 
spine as well as exacerbation of symptomatology related to the disk herniation for 
which he subsequently required surgery. 
 
Whereby his previous generic low back symptoms would wax and wane, the 
symptoms he experienced on September 28, 2018, persisted and were refractory 
to aggressive nonoperative care. It is my opinion, therefore, there is a direct 
correlation between the events of September 28 subsequent need for treatment 
and need for surgery. 
 
The above opinions are based upon a reasonable degree of medical and surgical 
certainty. 
 

Dr. Mirkovic’s deposition testimony was consistent with the opinions he stated in his April 16, 
2019 note. Further, Dr. Mirkovic testified that he reviewed the October 10, 2018 MRI, and he 
opined that it showed a herniated disc on the left side compressing the exiting L5 nerve root. Dr. 
Mirkovic testified that Petitioner’s symptoms were very severe and the location of the herniation 
was not very favorable to improving symptoms with mild nonoperative care such as physical 
therapy. Dr. Mirkovic testified that Petitioner was a credible patient and showed no signs of 
malingering.  
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 On May 30, 2019, Petitioner returned to Dr. Mirkovic and reported that he was doing 
exceptionally well, however, he had occasional left lower extremity discomfort that was relieved 
with stretching. Petitioner also reported noticing more symptoms when he did not do his back 
conditioning and exercise program as he had been noncompliant with his home exercise 
program. Petitioner requested to be released full duty without restrictions. Dr. Mirkovic released 
Petitioner to full duty work without restrictions and opined that Petitioner had reached maximum 
medical improvement (MMI). Dr. Mirkovic reiterated the importance of maintaining the home 
exercise program and encouraged Petitioner to return to physical therapy for further explanation 
about which exercises are related to strengthening and which are related to stretching.   
 

Petitioner credibly testified that although he had pre-existing back problems that dated 
back to 2008, he had no treatment between 2013 and October 1, 2018 for his lumbar spine and he 
was able to perform his full job duties until September 28, 2018. There are no medical records 
indicating that Petitioner had treatment for the lumbar spine between 2013 and October 1, 2018. 
Additionally, Dr. Mirkovic’s opinions are credible, persuasive, reasonable and based on accurate 
facts. Whereas, Dr. Wehner’s opinions are not credible or persuasive. Dr. Wehner’s opinions are 
based on her belief that the accident did not happen. However, it is the Commission’s role to 
decide whether an accident happen. Additionally, Dr. Wehner based her opinion on the statement 
from Mr. Joseph, which was not credible, and on other incorrect facts that Respondent argues on 
review.   
 

IV. Notice 
 
With respect to notice, an Application For Adjustment of Claim was filed on October 19, 

2018, and alleges a back injury from lifting heavy boards on September 28, 2018. The Illinois 
Workers’ Compensation Act requires that “Notice of the accident shall be given to the employer 
as soon as practicable but not later than 45 days after the accident.” 820 ILCS 305/6(c). The 
application alone is sufficient to prove that Respondent received timely notice of the September 
28, 2018 accident and accordingly, there is no basis for a notice dispute. 
 

V. Medical Expenses 
 

Based on my finding that Petitioner sustained a compensable work accident at which time 
Petitioner injured his lumbar spine which required surgery, I find that all medical expenses 
should be awarded for treatment to the lumbar spine through Petitioner’s date of MMI which was 
May 30, 2019. 
 

VI. Temporary Total Disability  
 

Based on my finding that Petitioner sustained a compensable work accident at which time 
Petitioner injured his lumbar spine which required surgery, I find that TTD benefits should be 
awarded from October 5, 2018 to February 28, 2019, as these are the dates to which Petitioner 
testified, although it appears that Respondent never offered Petitioner work within his 
restrictions up to May 30, 2019 based on Mr. Williams’ testimony. I note that the Request For 
Hearing form, which contains the parties stipulations at the arbitration hearing is absent from the 
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record. 
 

VII. Permanent Partial Disability  
 

I find that Petitioner’s work-related injuries caused permanent partial disability and 
Petitioner is entitled to a person-as-a-whole award under section 8(d)(2) of the Act to the extent 
of 30%.   
 

For all of the above reasons, I respectfully dissent. 
  
       
       /s/_Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Michael Filishio, 
 
 Petitioner, 
 
 
vs. No.  15 WC 13863 
                  
 
Village of Addison, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of causal connection, nature and 
extent of the disability, and “[a]ny and all other issues raised at trial,” and being advised of the 
facts and law, expands, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof. 
 

In affirming the permanency award, the Commission adds that Respondent's section 12 
examiner, Dr. Wiedrich, noted the following: “[The claimant] states that currently he has trouble 
carrying groceries due to weakness and stiffness in the hand. He states that his fingers will not 
straighten he has difficulty reaching into his pocket. He states that *** he has asked coworkers to 
lift heavy things as he cannot do it with the right hand. He states there is only an occasional pain 
but for the most part he does not have pain. The majority of his problem is stiffness and 
weakness. He has hobbies of golf which he still can perform without difficulty. He states that 
when he gardens he will notice some discomfort in the hand at the end of the day.”  Physical 
examination showed a decreased range of motion and strength.  X-rays showed “15° of apex 
dorsal angulation of the metacarpal.”  Dr. Wiedrich assessed: “There is some residual joint 
stiffness to the middle, ring and small fingers in extension. The joint contractions are fixed.” 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020, is hereby expanded, affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to the 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No bond is required for removal of this cause to the Circuit Court.  The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-05/05/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 

June 21, 2021

21IWCC0313



ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

FILISHIO, MICHAEL 

Employee/Petitioner 

VILLAGE OF ADDISON 

Employer/Respondent 

Case# 15WC013863 

On 4/14/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.29% shall accrue from the date listed above to the day 
before the date of payment; however, ifan employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

5342 R MARK MARITOTE PC 

1060 E LAKE ST 

HANOVER PARK, IL 60133 

2542 BRYCE DOWNEY & LENKOV LLC 

TIM ALBERTS 

200 N LASALLE ST SUITE 2700 

CHICAGO, IL 60601 
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STATE OF ILLINOIS 

COUNTY OF DuPage 

Mike Filishio 
Employee/Petitioner 

V. 

Village of Addison 
Employer/Respondent 

) 

)SS. 

) 

D Injured Workers' Benefit Fund (§4(d)) 
D Rate Adjustment Fund (§8(g)) 
D Second Iajury Fund (§8(e)l8) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

NATURE AND EXTENT ONLY 

Case# 15 WC 13863 

Consolidated cases: __ _ 

The only disputed issue is the nature and extent of the injmy. An Application for Adjustment of Claim was filed 
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable 
Charles Watts, Arbitrator of the Commission, in the city ofWheaton, on May 29, 2019. By stipulation, the 
parties agree: 

On the date of accident, August 19, 2014, Respondent was operating under and subject to the provisions of 
the Act. 

On this date, the relationship of employee and employer did exist between Petitioner and Respondent. 

On this date, Petitioner sustained an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $89,700, and the average weekly wage was $1725. 

At the time of injury, Petitioner was 54 years of age, married with 1 dependent children. 

Necessary medical services and temporary compensation benefits have been provided by Respondent. 

Respondent shall be given a credit of $00 for TTD, $00 for TPD, $00 for maintenance, and $00 for other 
benefits, for a total credit of$00. 

!CArbDeclV&E 2110 J()() W. Randolph Street #8-200 Chicago, IL 60601 312/8/4-66! I Tof/-ji-ee 866/352-3033 Website: uww.iwcc.il.gov 
Downstate offices: Cotlinsril/e 6/8/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and 
extent of the injury, and attaches the findings to this document. 

ORDER 

Respondent shall.pay Petitioner the sum of$735.37/week for a further period of 41 weeks, as provided in 
Section S(e) 9 of the Act, because the injuries sustained caused permanent loss of use of the hand to the 
extent of 20% thereof . . 

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, 
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrne from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

April 8, 2020 
Signature of Arbitrator Date 

APR 1 4 2020 
STATEMENT OF FACTS 

Petitioner suffered a work-related injury to his dominant right hand August 19, 2014 when he fell after 
his feet became tangled in wire at road construction site in Addison. After the injury he first went to Elmhurst 
Occupational Health in Addison which after x rays referred him to Chicago Hand and Orthopedic Specialists in 
Oak Brook Terrace where he came under the care of Dr. Taruna Crawford who noted a comminuted fracture of 
the third metacarpal with rotation defonnity and overlapping of the long and ring fingers secondary to fracture 
and deformity. Dr. Crawford recommended open reduction and internal fixation and scheduled surgery at 
Elmhurst Hospital for August 21. During surgery the doctor first reduced and fixed with two screws a large 
butterfly fragment of bone then the distal fragment was fixated to the proximal fragment with the butterfly 
fragment already attached. Two additional screws were used for the second repair. 

Notably, and to his credit petitioner did not lose work from the accident choosing instead to work casted. 
Post-surgery consisted of a course of physical therapy beginning in September. During recovery exceptional 
stiffness was noted and inter articular corticosteroid injections perfonned in November and December of 2104 
as well as January 2015. 

Petitioner's difficulties continued, albeit with improvement as well. In April he reported to Dr. 
Crawford he had difficulty making a full fist and needed to warm up in therapy before he could fully flex his 
finger. Notes from his last physical therapy visit April 3, 2015 reflect "In the last 3 months of therapy has 
improved overall in TAM for getting a composite fist. He continues to lag in getting any further digit extension 
at the PIL J of D3-5 at this time. This has been the trend over the last 8 weeks and appears to have come to a 
plateau. Based on the end feel and lack of progress this may be as good as it gets for patient's end feel for 
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extension." Current limitations noted in the record included the inability to pull objects to complete work
related tasks and holding spoons, forks and knives. 

Petitioner last visited Dr. Crawford June 9, 2015 with continued complaints of stiffness in the right long 
and small finger as well as the middle finger. Petitioner reported working around his limitations in part by 
modifying the grips on his golf clubs and tools. 

Petitioner testified that he continues to have limitations in his hand. He demonstrated compellingly his 
inability to fully open his hand as well as an inability to make a complete fist. He further testified that his job 
includes physical and administrative components. Administratively he writes reports and orders supplies and 
equipment. He has trouble writing as his hand tires quickly. Physically he finds difficulty lifting and does not 
trust his hand as well as difficulty dragging measuring devices as part of his job. Petitioner demonstrated for 
the arbitrator the difficulty he has placing his right hand in his pants pocket. 

The arbitrator notes an approximately two inch surgical scar from the August 2014 procedure on the 
back of petitioner's hand. 

CONCLUSIONS OF LAW 

The Arbitrator adopts the Finding of Facts in support of the Conclusions of Law. 

Section I (b )3( d) of the Act provides that, in order to obtain compensation under the Act, the employee 
bears the burden of showing, by a preponderance of the evidence, that he or she has sustained accidental injuries 
arising out of and in the course of the employment. 820 ILCS 305/1 (b )3( d). To obtain compensation under the 
Act, Petitioner has the burden of proving, by a preponderance of the evidence, all of the elements of his claim 
(O'Dette v. Industrial Commission, 79 Ill. 2d 249,253 (1980)), including that there is some causal relationship 
between his employment and his injury. Caterpillar Tractor Co. v. Industrial Commission, 129 Ill. 2d 52, 63 
(I 989). An injury is accidental within the meaning of the Act when it is traceable to a definite time, place, and 
cause and occurs in the course of employment, unexpectedly and without affirmative act or design of the 
employee. Mathiessen & Hege/er Zinc. Co. V. Industrial Board, 284 Ill. 378 (1918). 

Decisions of an arbitrator shall be based exclusively on the evidence in the record of the proceeding and 
material that has been officially noticed. 820 ILCS 305/1.l(e). The burden of proof is on a claimant to 
establish the elements of his right to compensation, and unless the evidence considered in its entirety supports a 
finding that the injury resulted from a cause connected with the employment, there is no right to recover. Board 
a/Trustees v. Industrial Commission, 44 Ill. 2d 214 (1969). 

Credibility is the quality of a witness which renders his evidence worthy of belief. The arbitrator, whose 
province it is to evaluate witness credibility, evaluates the demeanor of the witness and any external 
inconsistencies with his testimony. Where a claimant's testimony is inconsistent with his actual behavior and 
conduct, the Commission has held that an award cannot stand. McDonald v. Industrial Commission, 39 Ill. 2d 
396 (1968); Swift v. Industrial Commission, 52 Ill. 2d 490 (1972). While it is true that an employee's 
uncorroborated testimony will not bar a recovery under the Act, it does not mean that the employee's testimony 
will always support an award of benefits when considering all the testimony and circumstances shown by the 
totality of the evidence. Caterpillar Tractor Co. v. Industrial Commission, 83 Ill. 2d 213 (1980). Internal 
inconsistencies in a claimant's testimony, as well as conflicts between the claimant's testimony and medical 
records, may be taken to indicate unreliability. Gilbert v. Martin & Bayley/Hucks, 08 IL WC 004187 (2010). 

The Arbitrator finds, after observing Petitioner testify at trial and a review of the records, that Petitioner 
was credible. His demeanor at trial was serious and forthright. Petitioner answered questions easily and in a 
manner that was sincere. The medical records are consistent with Petitioner's testimony. 
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CAUSAL CONNECTION 

Petitioner bears the burden of proving by a preponderance of the evidence all of the elements of his 
claim. R & D Thiel v. Workers' Compensation Comm'n, 398 Ill. App. 3d 858, 867 (2010). Among the 
elements that the Petitioner must establish is that his condition of ill-being is causally connected to his 
employment. Elgin Bd. of Education U-46 v. Workers' Compensation Comm 'n, 409 Ill. App. 3d 943, '948 
(2011). The workplace injury need not be the sole factor, or even the primary factor of an injury, as long as it is 
a causative factor. Sis bro, Inc. v. Indus. Comm 'n, 207 Ill. 2d 193, 205 (2003 ). 

"A chain of events which demonstrates a previous condition of good health, an accident, and a 
subsequent injury resulting in a disability may be sufficient circumstantial evidence to prove a causal 
connection between the accident and the employee's injury." Int 'I Harvester v. Industrial Comm 'n, 93 Ill. 2d 
59, 63-64 (I 982). If a claimant is in a certain condition, an accident occurs, and following the accident, the 
claimant's condition has deteriorated, it is plainly inferable that the intervening accident caused the 
deterioration. Schroeder v. Ill. Workers' Comp. Comm'n, 79 N.E.3d 833, 839 (Ill. App. 4th 2017). 

Petitioner was credible and his testimony was umebutted. All medical evidence supports his testimony. 
Therefore, the Arbitrator finds Petitioner's claimed injuries to be causally connected to the.accident. 

NATURE & EXTENT 

With regard to subsection (i) of §8.1 b(b ), the Arbitrator notes that the record contains an impainnent 
rating of 6% of hand as detennined by Dr. Thomas Wiedrich, pursuant to the most current edition of the 
American Medical Association's Guides to the Evaluation of Pennanent Impairment. (Exhibit #). The 
Arbitrator notes that this level of impairment docs not necessarily equate to pennanent partial disability under 
the Workers' Compensation Act, but instead is a factor to be considered in making such a disability evaluation. 
The doctor noted residual stiffness and swelling, objective evidence supporting subjective complaints of 
stiffness and clumsiness and objective evidence of weakness and lack of motion all in his dominant hand. 
Because the AMA guides make no distinction between dominant and non-dominant hand injuries and because 
petitioner's residual complaints involve both gross and fine motor skills as well as loss of strength, the 
Arbitrator therefore gives some weight to this factor. 

With regard to subsection (ii) of §8.1 b(b ), the occupation of the employee, the Arbitrator notes that the 
record reveals that Petitioner was employed as a construction manager at the time of the accident and that he is 
able to return to work in his prior capacity as a result of said injury. The Arbitrator notes petitioner's 
employment is both administrative and physical and his injury impairs his ability to perform or prevents him 
from performing tasks in both categories. Because of these deficiencies the Arbitrator therefore gives greater 
weight to this factor. 

With regard to subsection (iii) of §8.1 b(b ), the Arbitrator notes that Petitioner was 54 years old at the 
time of the accident. Because of his age, the Arbitrator therefore gives no weight to this factor. 

With regard to subsection (iv) of §8.!b(b), Petitioner's future earnings capacity, the Arbitrator notes 
petitioner continues in the same capacity as pre-accident, the Arbitrator therefore gives no weight to this factor. 

With regard to subsection (v) of §8.lb(b), evidence of disability corroborated by the treating medical 
records, the Arbitrator notes the physical therapy records, dr. Crawford's records and Dr. Wiedrich's report all 
support petitioner's testimony of stiffness, decreased motion, decreased grip, inability to fully extend the hand 
and inability to make a fist in his dominant hand. Because petitioner's limitations are corroborated across the 
board, the Arbitrator gives greater weight to this factor. 
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Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained 
permanent partial disability to the extent of 20% loss of use of the right hand pursuant to §8( d)(2) of the Act. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   up   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Richard Mika, 
 
 Petitioner, 
 
 
vs. No.    15 WC 29843 
 
 
City of Chicago, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petitions for Review having been filed by the parties herein and proper notice given, the 
Commission, after considering the issues of jurisdiction, accident, causal connection, medical expenses, 
prospective medical care, wage calculations, benefit rates, temporary disability, maintenance and 
permanent disability/wage differential, and being advised of the facts and law, modifies the Decision of 
the Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.   
 

The Commission finds, based on Petitioner's credible testimony, that overtime was mandatory.  
Accordingly, the Commission calculates the average weekly wage as follows: $42,542.42 straight rate 
earnings / 26 weeks = $1,636.25. 

 
The Commission calculates the wage differential as follows: 
 

($36.95 x 49.34 hours a week - $480.00) x 2/3 = $895.41. 
 

Our calculations are based on the difference between Petitioner's pre-accident 49.34-hour average 
workweek, including mandatory overtime, at the current union wage of $36.95 and Petitioner's present 
40-hour workweek at $12.00 an hour. 

 
The Commission agrees with the Arbitrator’s award of partial maintenance benefits. 
 
All else is affirmed and adopted. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator 
filed June 15, 2020 is hereby modified as stated herein and otherwise affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner 
the sum of $1,090.83 per week for a period of 78 6/7 weeks, from April 29, 2014 through December 8, 
2014 and from January 27, 2016 through December 19, 2016, those being the periods of temporary 
total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner 
maintenance benefits of $1,090.83 per week for a further period of 85 3/7 weeks, from December 20, 
2016 through August 9, 2018. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner 
wage differential benefits of $895.41 per week, commencing on February 13, 2019, until the age of 67 
or five years from the date of the final award, whichever is later. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all 
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

No bond is required for removal of this cause to the Circuit Court.  The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to File for 
Review in Circuit Court. 

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-05/05/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 

June 21, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident 
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Susan Birkholtz, 
 
 Petitioner, 
 
 
vs. No.   18 WC 26055 
 
 
The Fountain Group and CDK Global, 
 
 Respondents. 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by Respondents herein1 and notice given to all 
parties, the Commission, after considering the issues of accident, causal connection, medical expenses, 
temporary disability and permanent disability, and being advised of the facts and law, reverses the 
Decision of the Arbitrator and denies Petitioner's claim for the reasons stated below. 

 
Petitioner, a corporate administrator, testified at the arbitration hearing that on August 15, 2018, 

she worked at a CDK Global office in Hoffman Estates.  She had been hired by the Fountain Group to 
work at CDK Global.  Every workday, Petitioner drove to the CDK Global office and parked in the 
CDK Global parking lot.  CDK Global occupied the entire building, and the parking lot wrapped 
around the building.  To Petitioner's knowledge, it was a private parking lot.  CDK Global issued a 
parking sticker to Petitioner to place on her car.   

 
On August 15, 2018, Petitioner parked her car in the employee parking area on the east side of 

the building, east of a long median and in the middle of a line of parking spots.  Normally, Petitioner 
used a different entrance and parked in the area of the parking lot close to that entrance.  After a threat 
against CDK Global, only the main entrance was open.  Petitioner therefore parked in the vicinity of 
the main entrance.  She walked across the median without incident on her way to the building.   

 

 
1 Only the Fountain Group filed a petition for review.  However, the record shows privity between the Fountain Group and 
CDK Global and their counsels.  During oral argument, CDK Global adopted the position of the Fountain Group. 
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While returning to her car at the end of the workday, Petitioner sustained injuries when she 
slipped and fell on the median on some mud that “appeared to be grass.”  It had rained, and the 
pavement was wet.  Rather than taking a long way on a paved surface to reach her car (approximately 
seven or eight parking spot lengths around one side and then backtracking), Petitioner decided to take 
the most direct route across the median, which had a “gentle” slope.  The grass on the median was wet.  
Unbeknownst to Petitioner, the soil was very muddy.  Petitioner was wearing leather flats.  Petitioner 
summarized her route: “I was exiting the building from the main entrance. I walked through the 
parking lot that was on the level of the entrance through to where my car was, which was almost 
directly from the entrance, and, in order to get to my car, I walked through a grassy median, and that's 
as far as I got.”  After falling on the grassy median, Petitioner noticed her right foot “was hanging off 
[her] right leg or ankle.”  Petitioner suffered a closed right trimalleolar fracture and ultimately required 
an open reduction and internal fixation surgery on the right ankle. 

  
The Commission has carefully reviewed the photographs of the parking lot and the median. 
 
Respondents argue the accident did not arise out of Petitioner's employment because Petitioner 

voluntarily and unnecessarily exposed herself to the dangers of the grassy median.  Respondents rely 
on Dodson v. Industrial Comm'n, 308 Ill. App. 3d 572 (1999), General Steel Castings Corp. v. 
Industrial Comm'n, 388 Ill. 66 (1944), Kapanowski v. Village of Merrionette Park Police Department, 
19 IWCC 0328, and Dukich v. Workers' Compensation Comm'n, 2017 IL App (2d) 160351WC.  
Petitioner argues Dodson is no longer good law, and the controlling case is Mores-Harvey v. Industrial 
Comm'n, 345 Ill. App. 3d 1034 (2004), which frames the issue as one of hazardous condition on the 
employer's premises.  Alternatively, Petitioner argues the cases Respondent relies upon are 
distinguishable.   

 
In General Steel Castings, the decedent was struck by a train while crossing railroad tracks on 

the way to his parked car after work.  The supreme court denied compensation, stating: “[The 
employer] maintained a way from the north gate north some 300 feet to a grade crossing, prepared and 
maintained by the railroad company across the tracks. This was a recognized crossing and the engineer 
of each locomotive as it approached that crossing gave warning signals by blowing a whistle and 
sounding a bell to warn the general public of the approach of danger. This was not true of the point 
where [the decedent] met with his accident. The timekeeper's authorization was only to leave and enter 
the premises by the north gate. It cannot be construed as authorization to cross the railroad tracks where 
there was no crossing and where deceased would be a trespasser. [The decedent] chose an 
unnecessarily dangerous place to cross the tracks, and also an unnecessarily dangerous place to stand 
while the freight train was passing. We are of the opinion that [the decedent's] injury and death did not 
arise out of, or in the course of, his employment.” General Steel Castings, 388 Ill. at 72. 

 
In Dodson, “[c]laimant clocked out and exited the clubhouse through the employee exit. 

Claimant proceeded down several steps of the concrete sidewalk leading to the employee parking area 
and, because it was raining hard, she left the sidewalk and walked across a grassy slope to reach the 
driver's side of her car. The stairs and employee's sidewalk were in good condition and were not 
blocked by any obstructions. Claimant testified she walked across the grass because it was the most 
direct route to her car door. She also testified that she and other employees walked across the grassy 
slope many times in the past with employer's acquiescence. This time, while walking on the sloping 
grassy path, claimant fell backwards on her right foot and broke her ankle. As she pushed herself up 
from her fall, she noticed ice on her hands.” Dodson, 308 Ill. App. 3d at 574.  The appellate court 
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affirmed the denial of the claim, stating: “[A]n injury does not arise out of the employment where an 
employee voluntarily exposes himself or herself to an unnecessary personal danger solely for his own 
convenience. * * * The Commission concluded claimant's injuries resulted from exposure to an 
increased personal risk. She chose to take a shortcut to her vehicle and walked down a grassy slope that 
was ostensibly wet and icy from rain. Claimant did so instead of proceeding down the unobstructed 
stairs and sidewalk, both of which the employer provided for employees' ingress and egress. This was a 
voluntary decision that unnecessarily exposed her to a danger entirely separate from her employment 
responsibilities. Moreover, her choice was personal in nature, designed to serve her own convenience 
and not the interests of employer. * * * [W]e do not imply that an injury does not arise out of the 
employment simply because it was sustained while the employee was taking an alternative path to or 
from the work place. To be sure, employees are free to choose any safe route. However, where the 
employee ventures from a safe sidewalk provided by the employer and instead proceeds to walk down 
a grassy slope covered with water and ice, we cannot say the Commission's decision finding that the 
employee voluntarily exposed herself to an unnecessary personal risk only for her own convenience is 
against the manifest weight of the evidence.” Id. at 576-77.  We note the appellate court recently 
affirmed the continued validity of Dodson. See Purcell v. Workers' Compensation Comm'n, 2021 IL 
App (4th) 200359WC, ¶ 22-24. 

 
In Dukich, the claimant fell on wet pavement at the employer's premises while walking to her 

car, parked in a designated parking space, on her way to lunch.  “As she walked down a handicap ramp 
between the building's entrance and the street level, the claimant lost her footing on the wet ramp and 
fell face first onto the pavement of a crosswalk in an adjacent bus run, striking her head and nose. 
When asked during the arbitration hearing what caused her to fall, the claimant responded, '[t]he rain. 
The water.' ” Dukich, 2017 IL App (2d) 160351WC, ¶ 8.  The appellate court affirmed the denial of the 
claim, stating: “We agree with the Commission that the claimant's accident is not compensable. The 
dangers created by rainfall are dangers to which all members of the public are exposed on a regular 
basis. These dangers, unlike defects or particular hazardous conditions located at a particular worksite, 
are not risks distinctly associated with one's employment. Accordingly, the claimant's claim in this case 
should be analyzed under neutral risk principles; i.e., recovery should be allowed only if the claimant 
can establish that she was exposed to the risks of injury from rainfall to a greater degree than the 
general public by virtue of her employment. The claimant presented no such evidence in this case. 
Although the employer provided the claimant a designated parking space, there is no evidence that the 
employer exercised any control over the particular route the claimant took to her car or required the 
claimant to traverse the particular handicap ramp on which she was injured. Nor is there any evidence 
suggesting that the claimant's employment duties somehow contributed to her fall or enhanced the risk 
of slipping on wet pavement. For example, the claimant was not carrying any work-related items or 
hurrying to complete a work-related task at the time she slipped and fell.” Id. ¶ 36.  The court 
distinguished cases involving a “ 'hazardous condition' on the employer's premises. As noted, the 
claimant's injury was apparently caused by a paved surface that was wet due to rainfall. Each of the 
'hazardous condition' cases cited above involves injuries caused by the natural accumulation of snow 
and/or ice in a parking lot or other outdoor space owned or controlled by the employer (see, e.g., 
Archer Daniels Midland Co., 91 Ill. 2d at 216; Hiram Walker & Sons, Inc., 41 Ill. 2d 429; Carr, 26 Ill. 
2d 347; De Hoyos, 26 Ill. 2d 110-11; Mores-Harvey, 345 Ill. App. 3d at 1040; Suter, 2013 IL App (4th) 
130049WC, ¶ 40).” Id. ¶ 41. (Emphasis in original.) 

 
In Kapanowski, the claimant fell because of a dip in between the grass and the top of the curb 

line.  The Commission denied the claim, explaining: “As the claimants in both Dodson and Hanson, 
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Petitioner chose to expose himself to an unnecessary risk purely for his own convenience. Petitioner 
testified he was en route to his squad car which was parked in the lot provided by Respondent. 
Petitioner testified he decided to cut across a grass area to the north of the sidewalk. Petitioner did so 
for his own convenience in order to access his squad car faster. There was no evidence presented that 
such haste was necessitated by Petitioner's job duties. Petitioner testified a sidewalk which was 
unobstructed was available for access to his squad car. Detective Sergeant Cavazos confirmed an 
unobstructed paved sidewalk was available to Petitioner in order to access his squad car. Petitioner was 
performing a voluntary act—stepping into the grass for his own personal convenience—a shorter route 
to his car. Petitioner chose to step into the grass. It is grass; by its nature it is uneven which is why 
Respondent provided a paved parking lot and paved sidewalks.” 

As noted, Mores-Harvey, where the claim was ruled compensable, involved an accumulation of 
snow and ice, not rain, in the employer-provided parking lot. 

The Commission finds the facts of the instant case are virtually indistinguishable from Dodson.  
The instant case falls squarely within the doctrine of “unnecessary personal risk,” which defeats the 
“arising out of” component of Petitioner's claim.  Moreover, under Dukich (wet pavement), Petitioner's 
claim would still not be compensable.      

Lastly, Petitioner asserts, without any citation to legal authority, that “in the context of her 
employment with the Fountain Group, Petitioner's injury is compensable because she would be a 
traveling employee.”  Petitioner misapprehends the traveling employee doctrine.  Petitioner was not a 
traveling employee.  Rather, the Fountain Group was her loaning employer, and CDK Global was the 
borrowing employer. See 820 ILCS 305/1(a)4. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator 
filed April 14, 2020, is hereby reversed and Petitioner's claim is denied. 

No bond is required for removal of this cause to the Circuit Court.  The party commencing the 
proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to File for 
Review in Circuit Court. 

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-4/20/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 

June 21, 2021
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SOLUTIONS 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
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Decision Issued By Christopher Harris, Commissioner 

Petitioner Attorney Damian Flores 
Respondent Attorney Thomas Boyd 
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/s/ Christopher Harris, Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

BRAULIO CHAVEZ, 

Petitioner, 

vs. NO:  18 WC 27887 
         19 WC 8620 

TOTAL STAFFING SOLUTIONS, INC., and 
BRIDGEVIEW MANUFACTURING, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical, and prospective medical, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 14, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
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without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $58,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

June 22, 2021 Christopher A. Harris 
CAH/tdm Christopher A. Harris 
O: 6/17/21 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker  
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 19WC008620 
Case Name CHAVEZ,BRAULIO v. UNIFIRST 

CORPORATION D/B/A 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0317 
Number of Pages of Decision 41 
Decision Issued By Christopher Harris, Commissioner 

Petitioner Attorney Damian Flores 
Respondent Attorney Amelia Schwingle, 

Thomas Boyd 

          DATE FILED: 6/22/2021 

/s/ Christopher Harris, Commissioner 
Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

BRAULIO CHAVEZ, 

Petitioner, 

vs. NO:  19 WC 8620 
         18 WC 27887 

TOTAL STAFFING SOLUTIONS, INC., and 
UNIFIRST CORPORATION, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical, and prospective medical, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 14, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
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without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond has been assigned in this case as detailed in consolidated case 18 WC 27887. The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 

June 22, 2021 Christopher A. Harris 
CAH/tdm Christopher A. Harris 
O: 6/17/21 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker  
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DECISION SIGNATURE PAGE 

 

Case Number 19WC026045 
Case Name ROSE, KIMBRUEL v.  

AGENCY FOR COMMUNITY TRANSIT 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0319 
Number of Pages of Decision 19 
Decision Issued By Barbara Flores, Commissioner 

 

 

Petitioner Attorney  David Galanti 
Respondent Attorney R. Mark Cosimini 

 

          DATE FILED: 6/22/2021 

  
  

 

  
  
 /s/ Barbara Flores, Commissioner 
 Signature 
  

 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON 
 

) 
 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
KIMBRUEL ROSE, 
 
 Petitioner, 
 

vs. NO:  19 WC 26045 
                   
AGENCY FOR COMMUNITY TRANSIT, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, 
medical expenses, prospective medical care, and temporary total disability, and being advised of 
the facts and law, affirms and adopts the Decision of the Arbitrator with the changes noted 
herein, which is attached hereto and made a part hereof.  The Commission further remands this 
case to the Arbitrator for further proceedings for a determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Comm’n, 78 Ill. 2d 327 (1980). 
 
 The Commission writes additionally solely to note that the Arbitrator awarded temporary 
total disability benefits for the period from December 19, 2019 through October 14, 2020, which 
is a period of 43 weeks rather than the 42 and 4/7ths weeks stated in the Decision of the 
Arbitrator. 
 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on December 7, 2020 is hereby affirmed and adopted with the change stated 
herein. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $451.60 per week for the period from December 19, 2019 through October 14, 2020, 
for a period of 43 weeks, that being the period of temporary total incapacity for work under §8(b) 
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of the Act.  Respondent shall be given a credit for benefits already paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$74,200.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Barbara N. Flores 
o: 6/17/21 Barbara N. Flores 
BNF/kcb 
045 

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Christopher A. Harris 
Christopher A. Harris 

June 22, 2021
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Case Number 12WC002359 
Case Name ACEVEDO, DOUGLAS v. MCDONALDS 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0320 
Number of Pages of Decision 38 
Decision Issued By Thomas Tyrrell, Commissioner 

 

 

Petitioner Attorney  John Eliasik 
Respondent Attorney Daniel Ugaste 

 

          DATE FILED: 6/24/2021 

  
  

 

  
  
 /s/ Thomas Tyrrell, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Douglas Acevedo, 

Petitioner, 

vs. NO:  12 WC 2359 

McDonalds, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering all issues, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 17, 2018, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

o: 6/8/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Stephen J. Mathis_____ 
Stephen J. Mathis 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

June 24, 2021

21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



21IWCC0320



 

 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 
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Case Number 18WC024430 
Case Name RODRIGUEZ, LAURA v.  

LITTLE LADY FOODS 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0321 
Number of Pages of Decision 11 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Peter Schlax 
Respondent Attorney Miles Cahill 

 

          DATE FILED: 6/28/2021 

  
  

 

  
  
 /s/ Marc Parker, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Laura Rodriguez, 

Petitioner, 

vs. NO:  18 WC 24430 

Little Lady Foods, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of permanent partial disability, causal 
connection, medical expenses, wage calculations, benefit rates, and being advised of the facts 
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 9, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $47,600.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Marc Parker    ____ 
MP:yl  Marc Parker 
o 6/17/21
68

 /s/ Barbara N. Flores______ 
 Barbara N. Flores 

/s/ Christopher A. Harris____ 
 Christopher A. Harris 

June 28, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 19WC011560 
Case Name OWENS, CHARLES v. NATION PIZZA 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0323 
Number of Pages of Decision 15 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Gerald Connor 
Respondent Attorney James Jannisch 

 

          DATE FILED: 6/28/2021 

  
  

 

  
  
 /s/ Kathryn Doerries, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CHARLES OWENS, 
 
 Petitioner, 
 
 
vs. NO:  19 WC 11560 
 
 
NATION PIZZA, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein, and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, notice, 
temporary total disability, medical expenses, and permanent partial disability, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 28, 2020, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 
 Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 
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o-6/22/21   /s/Kathryn A. Doerries 
KAD/jsf   Kathryn A. Doerries 

/s/Maria E. Portela 
 Maria E. Portela 

/s/Thomas J. Tyrrell 
 Thomas J. Tyrrell 

June 28, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 12WC044567 
Case Name DIAZ, BARBARA MAYTE v.  

VICTOR'S PRODUCE INC 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0324 
Number of Pages of Decision 17 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Alexandra Broderick 
Respondent Attorney Charlene Copeland 

 

          DATE FILED: 6/28/2021 

  
  

 

  
  
 /s/ Kathryn Doerries, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d))  

 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g))  

COUNTY OF COOK )  Reverse  Choose reason 
 X   correct scrivener’s errors 

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 

   Modify   Choose direction  None of the above  

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
BARBARA MAYTE DIAZ, 

 
 Petitioner, 
 
 
vs. NO:  12 WC 44567 
 
 
VICTOR’S PRODUCE, INC. & 
MICHAEL FRERICHS, ILLINOIS  
STATE TREASURER &  
EX-OFFICIO CUSTODIAN OF THE  
INJURED WORKERS’ BENEFIT FUND (IWBF), 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent, IWBF, herein, and notice 
given to all parties, the Commission, after considering the issue of permanent partial disability, 
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof, with the changes noted herein. 
 

The Commission corrects a scrivener’s error in the Arbitrator’s decision, Findings section, 
page 3, to reflect a total TTD credit of $800.00 (not $0 as stated).  

 
The Commission corrects a scrivener’s error in the Arbitrator’s decision, Findings of Fact 

section, page 11, to reflect the correct number of weeks awarded regarding the 35% loss of use of 
the right index finger, to 15.05 weeks (not 22 weeks as stated), and to 106.75 total weeks (not 
113.7 total weeks as stated).   
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The Commission corrects a scrivener’s error in the Arbitrator’s decision, Order section, 
page 3, to reflect the correct total number of weeks of permanent partial disability awarded to 
106.75 total weeks (not 113.7 total weeks as stated). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 28, 2020 is, otherwise, hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The Illinois State Treasurer, ex-officio custodian of the Injured Workers’ Benefit Fund, 
was named as a co-respondent in this matter. The Treasurer was represented by the Illinois 
Attorney General.  This award is hereby entered against the Fund to the extent permitted and 
allowed under Section 4(d) of this Act.  In the event the Respondent/Employer/Owner/Officer fails 
to pay the benefits, the Injured Workers’ Benefit Fund has the right to recover the benefits paid 
due and owing the Petitioner pursuant to Sections 5(b) and 4(d) of this Act. 
Respondent/Employer/Owner/Officer shall reimburse the Injured Workers’ Benefit Fund for any 
compensation obligations of Respondent/Employer/Owner/Officer that are paid to the Petitioner 
from the Injured Workers’ Benefit Fund.  

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

  /s/Kathryn A. Doerries 
KAD/jsf   Kathryn A. Doerries 

/s/Maria E. Portela 
 Maria E. Portela 

/s/Thomas J. Tyrrell 
   Thomas J. Tyrrell 

June 28, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 15WC010749 
Case Name MESSEX, PATRICK v.  

THE VILLAGE OF MATTESON 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0325 
Number of Pages of Decision 17 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Mark DePaolo 
Respondent Attorney Anthony Ulm 

 

          DATE FILED: 6/28/2021 

  
  

 

  
  
 /s/ Marc Parker, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   up  None of the above 

 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Patrick Messex, 
 
 Petitioner, 
 
 
vs. No.  15 WC 10749 
 
 
The Village of Matteson, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of causal connection, nature and 
extent/disfigurement, and exclusion of photographic evidence, and being advised of the facts and 
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. 
 

On May 10, 2012, Petitioner, a 50-year-old automotive mechanic, was working on a car 
when a spark caused a flash explosion in a nearby 55-gallon waste fluid container which was filled 
with used engine oil, antifreeze and other automotive fluids.  The explosion splashed some of the 
liquid onto Petitioner’s skin.  He was treated initially at St. James Hospital for first degree burns 
to his face and neck, and from there was transferred to the burn unit at Loyola Medical Center, 
where he remained overnight.  Following his discharge from Loyola Medical Center on May 11, 
2012, Petitioner made two follow-up visits at Ingalls Occupational Health over the next week, after 
which he was released from care. 

 
Petitioner testified that following the accident, his face appeared somewhat red and he had 

some blistering on the sides of his cheeks.  He testified that after the redness faded from the areas 
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where he had been burned, his skin developed a greyish-blue tint.  Petitioner’s medical records 
reported that his skin redness went away about one week after the accident.  Those records, 
however, did not document any tint or discoloration to Petitioner’s skin.   

Petitioner claimed the greyish-blue discoloration to his face is permanent, and that it was 
caused by exposure to silver.  Petitioner testified that silver was a component in one or more of 
the automotive fluids which had splashed onto his face.  He also admitted that he was familiar with 
colloidal silver, a health supplement reputed to be an alternative method of healing, though he 
denied ever taking any supplements or products containing colloidal silver. 

At arbitration, Gordon Hardin testified that he worked for Respondent as the 
Superintendent of Public Works, and his duties in that position included supervising the 
mechanics.  He has known Petitioner since 2005, and often ate lunch with him.  Mr. Hardin 
testified that Petitioner told him that a dark-colored, tea-like drink Petitioner would have at lunch 
included a form of silver, like colloidal silver.  Mr. Hardin further testified that around 2011, when 
his wife had been diagnosed with cancer, Petitioner gave him literature about colloidal silver and 
suggested it as a possible remedy.  Mr. Hardin did some research on colloidal silver, but read that 
among other things, consuming it could cause one’s skin to become bluish-grey.   

The Commission affirms the Arbitrator’s finding that Petitioner failed to prove that the 
greyish-blue tint to his skin was caused by his work accident of May 10, 2012.  Petitioner’s claim 
that the liquid which splashed onto his skin contained silver was not supported by other credible 
evidence.  Further, Petitioner offered no evidence of how long an automotive fluid containing 
silver would need to remain in contact with skin in order to cause a permanent tint or discoloration.  

  Petitioner’s testimony that his skin developed a bluish-grey tint as soon as the redness 
from his burns went away was contradicted by his medical records from Ingalls Occupational 
Health.  Those records reported on May 14, 2012 that Petitioner’s skin was, “negative for rash, 
skin redness, abrasions. On exam of head the skin appears pale looking.”  Four days later, his 
medical records again reported that Petitioner’s face had no skin redness, and that, “Face appears 
normal presently.”  No mention of any bluish-grey tint was noted at that time, or in any of 
Petitioner’s other medical records – until 15 months after his accident, on August 26, 2013.  A 
report of that date stated simply, “Blue tinge to face notable,” without stating a cause.  Petitioner 
offered no medical records to show that his skin discoloration developed soon after his accident, 
and he offered no medical opinions that it was caused by his accident. 

After Petitioner presented testimony at arbitration, he offered into evidence six 
photographs of himself taken on different dates prior to his accident.  Those photographs purported 
to show he had normal facial skin coloration prior to May 10, 2012.  The Arbitrator denied 
admission of those photographs based upon a lack of foundation.  The Arbitrator also denied 
Petitioner’s request to recall a witness, to attempt to rectify the lack of foundation. 
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The Commission finds the Arbitrator did not err in rejecting Petitioner’s photographs; a 
proper foundation was not laid.  Petitioner offered no testimony that the photographs were fair and 
accurate representations of what was depicted in them.  The Commission also finds that the 
Arbitrator did not abuse his discretion by refusing Petitioner’s request to recall a witness to attempt 
to lay a proper foundation.  Finally, the Commission notes that even if Petitioner’s photographs 
had been admitted into evidence, the Commission would have placed little weight upon them.  
While showing Petitioner did not have skin discoloration on the pre-accident dates those 
photographs were taken, they do not prove it developed soon after, or as a result of, his accident.  
The Commission notes that no post-accident photographs were offered by Petitioner to support his 
claim that his condition developed shortly after the accident. 

The Commission does find, however, that Petitioner’s accident caused burns which left 
permanent blisters and scars on his head and face.  At the hearing, the Arbitrator examined 
Petitioner from one foot away, and gave a description of Petitioner’s appearance on the record.  
The Arbitrator noted that Petitioner displayed after effects of five blisters on the left side of his 
face and four on his right side, along with one blister on his left ear.  While the Arbitrator did not 
believe that condition amounted to serious and permanent disfigurement, the Commission 
considers that evidence of Petitioner’s appearance, differently.  The Commission therefore awards 
Petitioner 10 weeks of disfigurement pursuant to §8(c), for the visible after effects of blisters on 
his face and left ear. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 2, 2020, is hereby modified as stated herein and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner a total of 10 weeks of compensation at the rate of $636.00 per week as provided in §8(c) 
of the Act, for the reason that the accident caused serious and permanent disfigurement to the head 
and face. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Under §19(f)(2) of the Act, no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond.  As such, 
Respondent is exempt from the bonding requirement.  The party commencing the proceedings for 
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review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

 /s/ Marc Parker 
  Marc Parker 

MP/mcp 
o-06/03/21
068 /s/ Barbara N. Flores 

Barbara N. Flores 

/s/ Christopher A. Harris 
Christopher A. Harris 

June 28, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF ARBITRATOR DECISION 

MESSEX. PATRICK Case# 15WC010749 

Employee/Petitioner 

THE VILLAGE OF MATTESON 

Employer/Respondent 

On 3/2/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1.44% shall accrue from the date listed above to the day 

before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0233 DePAOLO & ZADEIKIS 

MARK A DePAOLO 

309 W WASHINGTON ST SUITE 550 

CHICAGO, IL 60606 

2337 INMAN & FITZGIBBONS LTD 

ANTHONY ULM 

33 N DEARBORN ST SUITE 1825 

CHICAGO, IL 60602 
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STA TE OF ILLINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

§ 
Injured Workers' Benefit Fund {§4{d)) 
Rate Adjustment Fund (§8(g)) 
Second Injury Fund (§8(e)18) 

l8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Patrick Messex 
Employee/Petitioner 

V. 

Case# 15 WC 10749

Consolidated cases: 
The Village of Matteson 
Employer/Respondent 

---

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Thomas L. Ciecko, Arbitrator of the Commission, in the city 
of Chicago, on December 4, 2019. After reviewing all of the evidence presented, the Arbitrator hereby 
makes findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
· · Diseases Act?

B. Was there an employee-employer relationship?
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. What was the date of the accident?
E. 
F. 
G. 
H. 
I. 

Was timely notice of the accident given to Respondent? 
Is Petitioner's current condition of ill-being causally related to the injury? 
What were Petitioner's earnings? 
What was Petitioner's age at the time of the accident? 
What was Petitioner's marital status at the time of the accident? 

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. 0 What temporary benefits are in dispute?
□ TPD O Maintenance O TTD 

L. 

�

•' What is the nature and extent of the injury? 
M. __ Should penalties or fees be imposed upon Respondent?
N. Is Respondent due any credit?
0. -- Other __ _

JCArbDec 2/10 /00 W. Randolph Street #8-200 Chicago, IL 60601 3/2/814-661 I Toll-free 866/352-3033 Web site: www.iwcc.il.gov 
Downstate offices: Collinsville 618/346-3450 Peoria 3091671-3019 Rockford 815/987-7292 Springfield 2171785-7084 
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FINDINGS 

On May 10, 2012, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is not causally related to the accident. 

In the year preceding the injury, Petitioner earned $55,120.00; the average weekly wage was $1,060.00. 

On the date of accident, Petitioner was 50 years of age, single with 2 dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of $0. 

Respondent is entitled to a credit of$0 under Section 8G) of the Act. 

ORDER 

Permanent Partial Disability: Disfigurement 

No permanent partial disability benefits are awarded as any disfigurement is neither serious nor permanent as 
required by Section 8( c) of the Act. 

RULES REGARDING APPEALS UNLESS a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RA TE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue. 

ICArbDec p. 2 

MAR 2 - 2020 
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Patrick Messex v. The Village of Matteson, No 15 WC 10749 

Preface 

The parties proceeded to hearing December 4, 2019, on a Request for Hearing indicating the 

following issues in dispute: whether Petitioner sustained accidental injuries that arose out of and 

in the course of employment; whether Petitioner's current condition of ill-being is causally 

connected to the injury; and what is the nature and extent of the injury. Patrick Messex v. The 

Village of Matteson, No. 15 WC 10749 Transcript of Evidence on Arbitration (hereinafter cited 
as T) at 4; Arbitrator's Exhibit 1. Petitioner's Application for Adjustment of Claim, filed April I, 

2015, nearly three years after the accident represented the accident occurred when an oil tank 
exploded and Petitioner suffered face and chest burns. Arbitrator's Exhibit 2. That turned out to 

be not entirely true. 

Findings of Fact 

Petitioner testified that he resides in Steger, Illinois, and that he is employed by the Respondent, 

Village of Matteson. On May 10, 2012, Petitioner was employed as an automotive mechanic by 

the Respondent. (T. 9-10). 

Petitioner testified that on May 10, 2012, he was working on a blown differential on a squad 
car and he was in the process of taking it apart. He stated that this involved a synthetic based fluid 

in the car that was put into a waste oil container. He testified that the waste container decided to 

flash and blow up in his face. Petitioner stated that he was standing over the waste container taking 

bolts out of the rear end and his face was about 2 feet above the top of it. He further testified that 

when the waste container blew up, his face had some type of liquid on it, so he went to the 
bathroom and tried to wash it off with cold water. This fluid went across petitioner's glasses, 

cheeks and forehead. He did not think it went on his neck. (T. 13-I 8) 

Petitioner's story changed over time. He told the paramedics who arrived at the scene and took 

him to St James Hospital that he was welding and there was a minor combustion. He told medical 
personnel at St. James that he was working on a car and an oil tank flashed over. He told the bum 

unit at Loyola University Medical Center he was working on a fuel line of an automobile when it 

suddenly ignited and flashed in his face. He told medical providers at Ingalls Occupational Health 

Program he was using a torch heating something and a waste oil can full of engine oil ignited and 

exploded next to him. He told Dr. John Kotis that engine oil ignited and a waste tank blew up. 

Petitioner's Exhibit 1; Petitioner's Exhibit 2; Petitioner's Exhibit 3; Petitioner's Exhibit 5; 

Respondent's Exhibit 4. Petitioner's testimony at trial seemed to attempt to line up with the theory 

Petitioner's attorney seemed to want to advance during the deposition of Dr. Kotis, rather than 

what he told medical providers who sought to treat him on the day of the accident. 

Petitioner testified that someone called the paramedics, who then showed up, and took him to 

St. James Hospital. While at the hospital, some type of cream was applied to his face and 
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"everything else". He stated that his airway was checked because his nose hair was burned. He 
was then taken to Loyola Medical Center by ambulance. He said he stayed two days at Loyola, 

after which he was released. Petitioner testified that he was feeling well when he was released 

from Loyola. (T. 18-20). The records from Loyola contradict Petitioner on the length of his stay. 

Petitioner testified that upon his discharge from Loyola, he was given some "medicine and 

stuff' to put on his face. This medicine included a salve and a cream. (T. 20). 

Petitioner further testified that the fluids normally in the waste container were engine oil, gear 

lube, transmission fluid, and antifreeze. He stated, without objection from Respondent, that he 

learned from a co-worker that someone had poured gasoline into the tank as well. (T. 15, 21). 

Petitioner testified that when he went back to work, his face was somewhat red, and there was 
also a funny greyish-blue tint to parts of his face. He said, without objection from Respondent, a 

couple of people told him he looked different. He noticed that the redness on his face faded, but 

the bluish color appeared on his face after the redness was gone. (T. 22). 

Petitioner testified that motor oil and some hydraulic oil can contain silver. He further testified 
that transmission fluid typically does not have silver in it. However, the transmission itself does 

have silver in it because of silver soldering. Petitioner further stated that synthetic differential oils 

may have copper, a silver-based material. Petitioner further stated that antifreeze has silver in it. 

Petitioner stated that as far as he knew, those materials were in the subject waste container on the 

date of the alleged accident. (T. 26-28). 

Petitioner testified that prior to the alleged accident, his face had never been discolored. Since 
the date of the alleged accident, some people have noticed his bluish skin and have made comments 

about it. The Petitioner testified that the current discoloration to his face has remained mostly 

consistent. (T. 28-30). 

After the completion of Petitioner's attorney's direct examination of Petitioner, this Arbitrator 
viewed Petitioner's face and stated what I saw for the record. This Arbitrator stated that what he 

saw on Petitioner's face included the blisters/aftereffects of blisters. On the left side of Petitioner's 

face, there were maybe three, four or five, and one on the ear. On the right side of Petitioner's face, 

this Arbitrator saw four blisters/aftereffects of blisters. This Arbitrator further stated that the 
coloration of Petitioner's face was slightly bluish-grey from the hairline and I could see this color 

everywhere on Petitioner's face except where he had facial hair. This Arbitrator also compared the 

color of Petitioner's face to the color of his right hand. This Arbitrator stated that Petitioner's right 

hand was typical of a white Caucasian male, and when the hand was placed next to Petitioner's 

face, it emphasized the bluish-grey nature of Petitioner skin on his face. Respondent's attorney 

stated that he agreed with the Arbitrator's description of Petitioner's face. (T. 32-34). 

Petitioner testified that the bluish-grey discoloration to his face did not appear until after May 

10, 2012. He further stated that he is claiming the discoloration to his face was due to the accident 

on May 10, 2012. (T. 36). 

2 
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The Petitioner said he was seen at St. James Hospital on May I 0, 2012, and that paramedics 
took him to that hospital. Petitioner testified that he reported redness and singed facial hair and 

nasal hair when he was seen at St. James Hospital. (T. 38-39). 

Petitioner testified that he was seen at Loyola Medical Center Friday through Sunday. He stated 
that after he was discharged from Loyola on May 11, 2012, he was next seen at Ingalls 

Occupational Health on May 14, 2012. Petitioner stated that he recalled telling the doctor at Ingalls 

that he considered his symptoms to be mild. Petitioner further testified that the records from Ingalls 

from May 14, 2012, indicated that the only visible signs of burns on that date were to his eyelashes, 

eyebrows and frontal hair. (T. 3 7-40). 

Petitioner testified that he returned to Ingalls Occupational Health on May 18, 2012. The doctor 

told him on that date that his facial burns had healed, and he had no redness or blisters. Petitioner 

also told the doctors that he did not have any pain or any other concerns on that date, and that he 
was back to work for Respondent performing his full work duties. (T. 41-42). 

Petitioner testified that he was released from care on May 18, 2012 and he has not sought any 
additional medical treatment related to the alleged accident after that date. He further testified that 

he has never treated at a hospital or received any other medical treatment for any lung damage due 

to the accident. (T. 42-43). 

Petitioner testified that on the date of the alleged accident, he did not swallow or inhale any 
flames, and he has never treated at any hospital or with any other medical provider for an ingestion 

of toxic chemicals allegedly occurring on the date of the accident. Incredibly, he testified that he 

has never seen a dermatologist or any other medical specialist relating to his facial discoloration 

after the date of the alleged accident. (T. 43-44). 

Petitioner testified that he did not file his Application for Adjustment of Claim for this case 

until April I, 2015. Petitioner testified that he has continued to work full duty for the Respondent 

since May 14, 2012. (T. 43-44). 

Petitioner testified that he has heard of colloidal silver, but he has never taken it. He said that 

he has never taken any type of silver health supplement before, unless it would be contained in his 

regular natural vitamins that he takes every day. The Petitioner testified that he worked with 
another individual who had talked about using colloidal silver in the past. (T. 44-47). 

Petitioner testified that he told Dr. John A. Kolis, an independent medical evaluator in this case, 
that he did not know what was in the oil container on the date of the alleged accident. Petitioner 

further testified that he did not ask the Respondent for the residue to be tested. The Petitioner 

further testified that he did not know for sure whether the oil container had any silver in it at the 

time. He is also not aware of any laboratory tests that showed whether there was any silver in the 

container. He further testified that he was not treated for exposure to chemicals related to the 

alleged accident. Lastly, he stated that he was not treated for the ingestion of toxic chemicals 

related to the alleged accident. (T. 48-50). 
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Petitioner testified that he did not know exactly what was in the waste container when it 

exploded. He does know that it was filled with materials that had been drained from "various 

aspects of his work." (T. 50-51). 

Petitioner testified that he has never taken any silver supplements, whether orally, through 
injections, or via creams. Petitioner testified that he was not prescribed any medications related to 

this matter that contained silver. He was prescribed Zinc Bacitracin at Loyola. (T. 51-52). 

Gordon Hardin testified he is the Supervisor of Public Works for Respondent, and he has 

worked for Respondent since August 2005. His first position with Respondent was in park 

maintenance. His job duties in that position included maintaining the parks, the Village building, 
municipal buildings, and right of ways. He held that position for one year. (T. 65-66). Hardin 

testified that his next position with the Respondent was in public works maintenance. This job 

entailed trimming trees, and working with concrete, asphalt, aprons, and checking water. He held 

his position with public works maintenance for the respondent until 2009. (T. 66). Hardin testified 

that his next position with the Respondent was that of crew leader/foreman, and he started that job 

in 2009. In this position, he would give work assignments to employees of the respondent and he 

would send them out to do certain jobs throughout the Village. The types of employees he would 

supervise would be people working in public works and mechanics. Hardin testified that he was 

still in this position as crew leader/foreman in May 2012. (T. 66-67). 

Hardin testified that he is familiar with Petitioner and indicated that Petitioner was in the court 

room on the date of the hearing. Mr. Hardin further testified that Petitioner is the village mechanic 

for Respondent. Petitioner started working for Respondent 2005. Mr. Hardin stated that after both 

he and Petitioner started working for Respondent in the year 2005, Mr. Hardin would periodically 

see Petitioner. He would see Petitioner when he would get fuel for the lawnmowers. He would 
also see Petitioner when he walked through the public works garage. Also, if Hardin needed 

something to be worked on, such as a vehicle or something with a motor, he would see Petitioner. 

(T. 68-69). 

Mr. Hardin testified that from approximately 2006 going forward, he would see Petitioner 

approximately 3 to 4 times a week, and he would see him with this frequency all the way up 
through 2012. Mr. Hardin stated that when he would eat lunch with Petitioner, Petitioner had a 

dark colored beverage in a container. The drink looked kind of yellowish. Mr. Hardin testified that 

he periodically had conversations with Petitioner about this drink. He said other workers in the 

break room would be present during these conversations. Hardin testified that Petitioner told him 
and the other workers that his drink was like a colloidal silver. Mr. Hardin testified that he 
frequently saw Petitioner drinking the colloidal silver. He stated that he first noticed Petitioner's 

facial area having a bluish-grey tint to it beginning in 2005. (T. 70-72). 

Mr. Hardin testified that he would make comments to Petitioner about his skin color prior to 

May 2012. He said that he and other employees of Respondent would call Petitioner "Papa Smurf'' 

or a member of the "Blue Man Group", and these comments occurred prior to May 2012. Mr. 

Hardin said that these jokes about Petitioner's skin color started in around 2005 or 2006, and they 

continued up through May 2012. Mr. Hardin stated that Petitioner's skin color was a topic of 

4 

21IWCC0325



conversation at lunch or during other gatherings with public works employees, and the Petitioner 
was present for these conversations. Mr. Hardin testified that there was no doubt in his mind that 
these conversations took place prior to May 2012. (T. 72-76). 

Mr. Hardin testified that Petitioner provided him with brochures and literature regarding 
colloidal silver. Mr. Hardin stated that Petitioner gave him this literature around 2011 because his 
wife was diagnosed with breast cancer. He stated that Petitioner was trying to offer him a remedy 
for his wife, and that Petitioner encouraged him to look into colloidal silver as a remedy. Mr. 
Hardin stated that he conducted his own research on colloidal silver any found that it had some 
negative aspects to it, one being that it could cause a person's skin to turn bluish-grey. (T. 76-78). 

Mr. Hardin also testified that in 20 I 0, he and Petitioner and other employees of the respondent 
were discussing the incident involving the Chilean miners when they were trapped in a mine in 
August 2010. Mr. Hardin stated that during the conversation regarding this incident, he and the 
other employees were joking around about what they would say if miked up and what they would 
do if they ran out of food, who would they eat, and that they wouldn't eat Petitioner because he 
was blue. (T. 79-80). 

Mr. Hardin testified that Petitioner never told him that he was exposed to silver soldering from 
working on any vehicles owned by Respondent. (T. 86). 

Mr. Hardin testified that Petitioner never told him that he thought the alleged accident changed 
the color of his skin. Mr. Hardin further stated that Petitioner never asked him if he could seek 
medical attention for any skin discoloration due to a work-related incident. (T. 86-87). 

Mr. Hardin stated that he voluntarily appeared to testify at the hearing in this case. He further 
testified that he was absolutely certain that Petitioner had bluish-grey discoloration to his face prior 
to May 10, 2012, and he was also absolutely certain that Petitioner regularly talked about using 
colloidal silver prior to May 10, 2012. He said that his certainty in this regard was based on what 
he saw and based on his conversations with Petitioner. (T. 87-88). 

Mr. Hardin testified that, with respect to the vehicles owned by Respondent, he was not aware 
of any recalls or defects associated with there being any silver in the fuel tanks of the vehicles 
made after 1973. (T. 88). 

Mr. Hardin testified that from approximately 2006 going forward, he saw Petitioner at work 
approximately every day up through the date of the alleged occurrence in 2012. He further stated 
that Petitioner had a bluish discoloration to his face during this time period. (T. 89-90). 

Mr. Hardin testified that he first saw Petitioner consuming colloidal silver during lunch while 
at work for the Respondent, and that would have been in approximately 2006. Mr. Hardin testified 
that he and other employees of the respondent often remarked about the blue color to Petitioner's 
face, in Petitioner's presence, prior to the alleged occurrence in 2010. (T. 92-95). 

Petitioner's wife sat in the hearing room through the entire testimony of Petitioner and Harden. 
Respondent failed to move to exclude witnesses and there was no indication she would be a 
witness. Mary Messex testified that she has been married to Petitioner since September 16, 2006. 
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Messex testified that Petitioner's primary medical group is Marcotte Medical Group. (T. 

110,112,114-115). Messex testified that since she's been married to Petitioner, she has never 
known him to take colloidal silver. She further stated that when she got married to Petitioner in 
September 2006, his face was a natural color. She said that his face color remained the same until 
he got burned in 2012. She stated that after the redness went away, he started to become blue. (T. 

113-118).

Medical records of the accident and treatment of Petitioner were introduced at the hearing.

The records of South Cook EMS indicate they responded to Petitioner May 10, 2012. He told them
he was welding and there was a minor combustion and his face was burned. They noted redness on 
his face and no swelling or airway obstruction. Petitioner was transported to St. James Hospital. 
Petitioner's Exhibit I. 

The records of St James Hospital indicate Petitioner was seen that day, and he told then he was 
working on a car and an oil tank flashed over. He had some facial pain, like a heavy sunburn, and 
redness from the neck up and the burnt smell of singed hair. Blisters were noted on the left facial area, 
he was dressed and given medication. Their impression was a facial burn. Petitioner was taken that 
day to Loyola Medical Center. Petitioner's Exhibit 2. 

The records of Loyola University Medical Center indicate he was seen May 10, 2012, and 
discharged May 11, 2012. 0% flash burn to the face was noted. Petitioner told them he was working 
on a fuel line of an automobile when it suddenly ignited and flashed in his face. He said no part of his 
person or clothes was ever on fire. Loyola noted no appreciable blistering, bullae, or skin breakdown 
on Petitioner's face. They noted singed nasal and facial hair. Petitioner was diagnosed with first 
degree burns to his face and anterior neck, with singed nasal and facial hairs. Treatment was given to 
his wounds. 

The records of Ingalls Occupational Health indicate Petitioner was seen May 14, 2012. He told 
them he was using a torch cleaning something and a waste oil can full of engine oil ignited and 
exploded next to him and burned his face and neck. There were visible areas ofburns to his eyelashes, 
eyebrows, and facial hair. He was diagnosed with facial burn and placed on restricted duty 
encouraging clean working conditions. Petitioner returned four days later without swelling or redness. 
His facial wounds and burn were resolved. His face appeared normal and he was returned to work 
full duty. Petitioner's Exhibit 5. 

Petitioner submitted to an independent medical examination by Dr. John Kotis, a board certified 
plastic and reconstructive surgeon, on July 6, 2016. Kotis testified via evidence deposition. That 
deposition was marked by sarcasm, incivility, and interruptions on the part of counsel \that severely 
compromised portions of the testimony. The behavior exhibited in that deposition would not ever 
have been tolerated in a hearing had the testimony been live. 

Dr. Kotis testified Petitioner told him engine oil ignited and a waste tank blew up. Petitioner was 
unsure as to the substances that were in the waste reservoir. For the first time anywhere, Petitioner 
told Kotis the explosion melted the safety glasses he was wearing. Petitioner falsely told Kotis he 
spent four days in a burn unit. Petitioner claimed to have blood work done, but Kotis did not have it 
and was unable to evaluate it. He testified Petitioner was concerned with discoloration concerning his 
face, saying people say his face looks blue or gray. There is nothing in Kotis's testimony or report 
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indicating Petitioner sought any treatment or explanation for the discoloration in the four years since 
the accident. That was noted by Kotis. Nor was there any testimony or anything in the report 
indicating exactly when the discoloration began. Kotis did a physical examination and reviewed 
medical records of Petitioner's treatment. He saw no burn scars to the face or discoloration to the neck 
or ears. He noted the records from Loyola indicated Petitioner was discharged within 24 hours. 
Petitioner was diagnosed with first degree burns, that is superficial to the epidermis. Petitioner was 
treated with topical ointment and pain medications. That condition usually resolves in seven days. 
Petitioner's facial wound resolved and he had no treatment after May 18, 2012. He diagnosed 
Petitioner with facial discoloration and dischromatia. He could not establish a causal connection 
between the discoloration and the work accident without further work up. Petitioner, he said had no 
functional impairment from the incident. Kotis was not able to ascertain what may have blown up in 
Petitioner's face, and nothing in the medical records indicating Petitioner used any silver creams for 
the burn. He noted Petitioner was treated for flash burns, not chemical burns. Petitioner's Exhibit 4. 

CONCLUSIONS OF LAW 

Disputed issue C is whether Petitioner sustained accidental injuries that arose out of and in the 
course of employment. 

There is clear evidence, essential unrebutted, that Petitioner suffered accidental injuries that arose 
out of and in the course of his employment as a mechanic for Respondent. The "how" of it, or what 
happened is confusing because of Petitioner's shifting stories. The most likely comes from the 
Petitioner's history when at the burn unit at Loyola, his comprehensive treatment location, when he 
told medical provider's he was working on the fuel line of an automobile when it suddenly ignited 
and flashed. The medical treatment given Petitioner solidly supports this. I find as a conclusion of 
law, Petitioner sustained accidental injuries that arose out of and in the course of his employment. 

Disputed issue F is, is Petitioner's current condition of ill-being causally connected to the 
accidental injury of May 10, 2012. To obtain compensation under the Act, an employee must establish 
by a preponderance of the evidence, a causal connection between a work related injury and the 
employee's condition of ill-being. Vogel v. Illinois Worker's Compensation Commission, 354 Ill. 
App. 3d 780, 786 (2005). 

Here, Petitioner contends he has a facial disfigurement, a blueish grey discoloration. Petitioner 
goes to great lengths, without any credible evidence of any kind, let alone a preponderance, to contend 
fluids containing silver blew up in his face. Why? Because Petitioner's condition is Argyria, a blueish 
gray discoloration of the skin. A fact of which I take judicial notice. Illinois Rules of Evidence 201 
(b); (c); (f). 

Here, Petitioner failed to meet this burden of proof in that he did not establish, by a preponderance 
of the evidence, that his current condition of ill-being, namely his bluish-grey skin discoloration, is 
causally related to the alleged accident of May 10, 2012. Conjecture, speculation, and suggestion are 
not evidence. 

The Petitioner has not offered any medical evidence whatsoever to indicate or establish that his 
current condition of ill-being; that is, his bluish-grey skin discoloration, is causally related to the 
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alleged accident. Petitioner received very little treatment following the alleged accident, from May 
10 through May 18, 2012, at St. James Hospital, Loyola University Medical Center, and Ingalls 
Occupational Health, and there is no indication in any of these records that Petitioner's current 
condition of ill-being is causally related to the alleged accident. He was treated for a first degree flash 
burn, not a chemical burn. It resolved in a week. He never even testified precisely when the 
discoloration began. 

Dr. Kotis testified that he was unable to reach an opinion, based upon a reasonable degree of 
medical certainty, as to whether there was a causal relationship between his diagnoses of petitioner 
and Petitioner's alleged work accident, because the doctor indicated Petitioner needed to undergo a 
lab workup in order to determine all potential medical/dermatologic causes of Petitioner's 
discoloration. 

This Arbitrator cites the testimony of Petitioner in support of his findings. Specifically, Petitioner 
is alleging that his bluish-grey skin discoloration was caused by silver being contained in certain fluids 
which he alleges blew up in his face on the date of the accident. However, Petitioner testified that he 
did not know with certainty whether these fluids had silver in them, nor was he aware of any test 
results establishing that the aforementioned fluids contained any silver in them. (T. 48-50). 
Accordingly, there is no credible evidence that there was any silver contained in the fluids which 
allegedly caught fire and caused Petitioner's flash burn. Petitioner's allegations concerning the 
causation of his condition of ill-being are based only on supposition and conjecture, and they are not 
supported by any medical or scientific evidence. They are not even consistent. 

This Arbitrator also finds it significant that despite Petitioner's apparent concern with his skin 
discoloration, he has not sought or received any additional medical treatment or even an 
explanation related to the discoloration subsequent to being released from treatment on May 18, 
2012. (T. 42-43). If Petitioner was genuinely concerned with his skin discoloration, as he told Dr 
Kotis, and wanted to determine the cause of it, he could have sought treatment or explanation for 
it. There is strong evidence to reason he did not do so because he knew the cause, and it had nothing 
to do with the accident. 

I rely on the testimony of Gordon Hardin, who proved to be a credible, consistent, and 
unflappable witness. Hardin testified that he has worked with Petitioner at the Village of Matteson 
from 2005 through the hearing, and from approximately 2006 through the alleged date of accident, 

he would see Petitioner at work at least 3 to 4 times per week. (T. 70-72). Hardin testified that 
Petitioner's skin had a noticeable bluish-grey tint to it beginning in approximately 2005, and this 
skin discoloration was well known to Hardin and Petitioner's co-workers, and the skin 
discoloration was openly discussed in Petitioner's presence many times prior to the alleged date 
of accident. (T. 72-76). Furthermore, it was well known to Hardin and Petitioner's co-workers that 
Petitioner regularly consumed colloidal silver for many years, and consumption was the likely 
cause of Petitioner's bluish-grey skin discoloration. (T. 70-76). Hardin testified that Petitioner has 
never told him that he thought the alleged accident changed the color of his skin, nor did Petitioner 
ever ask him if he could seek medical attention for any skin discoloration due to a work-related 
accident. (T. 86-87). Simply look at the story about discussing the Chilean miners two years before 
the accident. Who makes that stuff up? Anyone who has worked among men in that type of 
environment recognizes the conversation. 
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I do not find the testimony of Petitioner's wife, who sat in the hearing room through the 

testimony of the other witnesses, before popping up as a rebuttal witness, to be credible on this 

issue. 

The evidence in this matter strongly suggests that Petitioner had bluish-grey skin discoloration 

well before the alleged date of accident of May 10, 2012, and it is in no way the result of the flash 

burn. Additionally, Petitioner could have simply offered medical evidence he sought treatment or 

explanation for the condition, and those findings. He didn't. 

Disputed issue L is what is the nature and extent of the injury. Petitioner suffered first degree burns 

to his face and anterior neck with singed facial and nasal hair while working on a fuel line when the 

line suddenly ignited and flashed. His condition resolved in eight days. 

Petitioner contends he is disfigured. Pursuant to Section 8 ( c) of the Act, disfigurement must be 

both serious and permanent. Having seen the Petitioner, I find no serious or permanent disfigurement 

to Petitioner and so deny compensation under that Section. 

Arbitrator Date 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Arcelia Vales, 
 Petitioner, 
 
 
                                                  vs. No.  14 WC 013550 
        (Consolidated case: 14 WC 015303) 
 
 
City of Chicago, 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by Petitioner, and notice given to all parties, 
the Commission, after considering the issue of temporary total disability, and being advised of the 
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 

Prior to arbitration, the parties stipulated that Petitioner was entitled to 13-1/7 weeks of 
temporary total disability. Respondent claimed that it had paid Petitioner $9,111.49 in temporary 
total disability benefits. In his decision, the Arbitrator acknowledged Respondent’s credit for the 
amount paid but omitted in his findings any reference to Petitioner’s entitlement to 13-1/7 weeks 
of benefits for the period commencing October 4, 2013 through January 3, 2014. Therefore, the 
Commission modifies the Arbitrator’s Decision and, consistent with the parties’ stipulation, 
awards Petitioner 13-1/7 weeks of benefits for the period commencing October 4, 2013 through 
January 3, 2014. 

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed November 1, 2019, is hereby modified as stated herein and otherwise affirmed and 
adopted.  

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the 

Petitioner the sum of $518.51 per week for 13-1/7 weeks for the period commencing October 4, 
2013 through January 3, 2014 as total temporary disability, pursuant to §8(b) of the Act . 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

 /s/ Marc Parker 
  Marc Parker 

mp/dak 
o-6/17/21
068 /s/ Barbara N. Flores 

Barbara N. Flores 

/s/ Christopher A. Harris 
Christopher A. Harris 

June 28, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Arcelia Vales, 
Petitioner, 

   vs. No.  14 WC 015303 
(Consolidated case: 14 WC 013550) 

City of Chicago, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner, and notice given to all parties, 
the Commission, after considering the issues of medical expenses, temporary total disability and 
permanent partial disability, and being advised of the facts and law, modifies the Decision of the 
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.   

Prior to arbitration, the parties stipulated that Petitioner was entitled to 83 weeks of 
temporary total disability and 87-4/7 weeks of maintenance. Respondent claimed that it had paid 
Petitioner $43,973.39 in temporary total disability benefits and $44,720.00 in maintenance. In his 
decision, the Arbitrator acknowledged Respondent’s credit for the amounts paid but omitted any 
reference in his findings to Petitioner’s entitlement to 83 weeks of temporary total disability 
benefits for the period commencing February 18, 2014 through September 21, 2015 and 87-4/7 
weeks of maintenance for the period commencing September 22, 2015 through May 26, 2017. 
Therefore, the Commission modifies the Arbitrator’s Decision and, consistent with the parties’ 
stipulation, awards Petitioner 83 weeks of temporary total disability benefits for the period 
commencing February 18, 2014 through September 21, 2015 and 87-4/7 weeks of maintenance 
for the period commencing September 22, 2015 through May 26, 2017, pursuant to §8(b) of the 
Act. 

Additionally, Petitioner claimed that Respondent was liable for certain outstanding medical 
bills. Respondent demanded strict proof thereof. The Arbitrator found that Petitioner had received 
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all reasonable and necessary medical services and that Respondent had paid all appropriate charges 
for those services. However, one related reasonable and necessary bill remained outstanding at the 
time of arbitration. The Commission orders the Respondent to pay to Petitioner the $65.33 bill for 
services rendered by Midland Orthopedics, pursuant to §8(a) and §8.2 of the Act. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 1, 2019, is hereby modified as stated herein and otherwise affirmed and 
adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $518.51 per week for 83 weeks of temporary total disability benefits for the 
period commencing February 18, 2014 through September 21, 2015 and 87-4/7 weeks of 
maintenance for the period commencing September 22, 2015 through May 26, 2017, pursuant to 
§8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner, pursuant to §8(a) and §8.2 of the Act, the $65.33 bill of Midland Orthopedics. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

 /s/ Marc Parker 
  Marc Parker 

mp/dak 
o-6/17/21
068 /s/ Barbara N. Flores 

Barbara N. Flores 

/s/ Christopher A. Harris 
Christopher A. Harris 

June 28, 2021
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Case# 14WC015303 

14WC013550 

On 11/1/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1.61 % shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0274 HORWITZ HORWITZ & ASSOC LTD 

TYLER BERBERICH 

25 E WASHINGTON ST SUITE 900 

CHICAGO. IL 60602 

0010 CITY OF CHICAGO OEPT OF LAW 
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STATE OF ILLINOIS 

)SS. 

COUNTY OF COOK 

D Injured Workers• Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

cg] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Arcelia Vales 
Employee/Petitioner 

V. 

City of Chicago 
Employer/Respondent 

Case# 14 WC 15303 

Consolidated cases: 14 WC 13550 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of 
Chicago, on 08-07-19. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on 
the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. cg] Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

I. D What was Petitioner's marital status at the time of the accident?

J. cg] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent.
paid all appropriate charges for all reasonable and necessary medical services? 

K. cg] What temporary benefits are in dispute?
D TPD D Maintenance D TTD 

L. D What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. D Other Wage Dlfferential

JCArbDec 21/0 JOO W. Randolph Street #8-200 Chicago, IL 60601 312/814-661 I Toll-free 866/352-3033 Website: www.iwcc.il.gov 
Downstate offices: Collinsville 6/8/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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FINDINGS 

On 02-17-14, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $40,560.00; the average weekly wage was $780.00. 

On the date of accident, Petitioner was 43 years of age, married with 2 dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of$43,979.39 for TTD, $0 for TPD, $44,720.00 for maintenance, and $0 

for other benefits, for a total credit of $88,699.39. 

Respondent is entitled to a credit of $TBD under Section 8(j) of the Act. 

ORDER 

As a result of the injuries sustained, Petitioner is entitled to have and receive from Respondent 175.6 weeks at a 
rate of$468.00 per week because she sustained a 20% loss of her right arm (50.6) and 25% (125) loss of use of 
a person as a whole. 

Petitioner's request for penalties and attorney's fees is denied. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RA TE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

10-31-19
Date 

lCArnDec p. 2 

NOV - 1 2019 
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Statement of Facts 

1st Accident: 

Arcelia Vales v. City of Chicago 

14 WC 13550 & 14 WC 15303 

On 10/2/13, Petitioner was employed as a Laborer for the Department of Streets and Sanitation

Forestry Operations. On I 0/2/13, Petitioner was 42 years of age and had been employed by 

Respondent since 2012. According to VocaMotive records, her legal name is Arcelia Vale. 

On 10/2/13, Petitioner was on duty and was tasked with pruning trees. As Petitioner lifted the 

pruner overhead she felt a "snap" in her right shoulder. Petitioner reported this incident and 

sought initial treatment at MercyWorks. 

On 10/2/13, Petitioner sought consultation with Dr. Homer Diadula ofMercyWorks, who 

assessed Petitioner with a right shoulder strain (Px6). On 10/4/13, Petitioner returned to Dr. 

Diadula, who recommended Petitioner for a right shoulder MRI. 

On 10/10/13, Petitioner underwent a right shoulder MRI at Skan National Radiology Services 

(Px8). On I 0/15/13, Petitioner returned to Dr. Diadula, who reviewed Petitioner's imaging and 

assessed Petitioner with a positive proximal rupture of the long head of the biceps tendon with 

distal refraction of the tendon. On 10/15/13, Dr. Diadula referred Petitioner to Dr. William 

Heller of Midland Orthopedics for further treatment. 

On 10/21/13, Petitioner presented to Dr. Heller, who diagnosed Petitioner with an isolated long 

head biceps tendon rupture and administered a subacromial injection (Px2). On 10/21/13, Dr. 

Heller recommended Petitioner complete a course of physical therapy for her right shoulder. 

Petitioner continued to follow up with Dr. Heller and performed a course of physical therapy 

followed by work conditioning 

On 1/3/14, Petitioner returned to Dr. Heller, who released Petitioner to return to work full duty to 

her position as a Laborer (Px2). Petitioner testified that she did, in fact, return to work full duty 

with no restrictions to her usual and customary position following Dr. Heller's release. 

2nd Accident: 

On 2/7 /14, Petitioner was back to work as a Laborer for the Department of Streets and 

Sanitation. On 2/7 /14, Petitioner was 42 years of age and had been employed by Respondent 

since 2012. 

On 2/7 /14, Petitioner was in a bucket and was attempting to start a chainsaw when she felt a 

"snap" in her right shoulder. Petitioner continued working. Later that day, Petitioner was 

1 
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exiting a work truck when her foot slipped and her right shoulder struck the truck. Petitioner 

reported this incident and sought initial treatment at MercyWorks before referral to Dr. Heller of 

Midland Orthopedics. 

On 3/18/14, Petitioner presented to Dr. Heller, who recommended additional physical therapy for 

Petitioner's right shoulder (Px2). Petitioner continued to follow up at Midland Orthopedics. On 

4/21/14, Petitioner returned to Dr. Heller, who noted worsening function and recommended 

Petitioner for right shoulder surgery. 

On 6/25/14, Petitioner presented to Dr. Scott Rubenstein for a second opinion (Px 1 ). Dr. 

Rubenstein agreed with Dr. Heller's surgical recommendation, and Petitioner elected to have Dr. 

Rubenstein perform the surgery. Petitioner continued to follow up with Dr. Rubenstein and 

performed a course of physical therapy for her lower back. 

On 217115, Petitioner underwent surgery performed by Dr. Rubenstein consisting of right 

shoulder arthroscopy with debridement of partial-thickness rotator cuff tear and mini open biceps 

tenotomy (Pxl ). Following surgery, Petitioner continued to follow up with Dr. Rubenstein and 

performed a course of post-operative physical therapy. 

On 8/26/15, Petitioner returned to Dr. Rubenstein, who recommended Petitioner undergo a 

Functional Capacity Evaluation (FCE) to determine her restrictions (Px 1 ). On 9/14/15, 

Petitioner underwent an FCE at ATI, which placed at the Light Physical Demand Level. 

However, Petitioner's pre-injury capabilities are uncertain. Many of her FCE limitations were 

related to lumbar pain, which is unrelated to these claims. Finally, it is unclear if the assessment 

was conducted by a certified physical therapist (PT) or a person with a master's degree (MS) 

with an athletic trainer's certificate (ATC) (Px 10) 

On 9/21/15, Petitioner returned to Dr. Rubenstein, who found Petitioner to have reached 

maximum medical improvement, and released her to return to work with restrictions consistent 

with the FCE's findings (Pxl). 

Respondent was unable to accommodate Petitioner's permanent restrictions and Petitioner was, 

subsequently, referred to Vocarnotive for a vocational rehabilitation program. 

On 12/22/16, Petitioner attended her initial appointment with Vocamotive (Pxl2). On 1/5/16, 

Petitioner attended a vocational testing appointment. Thereafter, Petitioner began a program 

with Vocamotive that included typing and computer skills training, along with job seeking skills 

instruction and vocational counseling. 

On 3/8/16, Vocamotive issued a Progress report, which documented Petitioner's desire to return 

to work in Real Estate, a field in which she had extensive prior experience (Pxl2). On 4/17/16, 
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Vocamotive issued a Progress Report, which noted Petitioner's applications to Real Estate 
positions as well as Petitioner's inquiry regarding obtaining her Real Estate License. 

On 6/19/16, Vocamotive issued a Progress Report that noted that Petitioner reported to 
Vocamotive staff that she was only interested in pursuing positions as a Real Estate agent or 
Property Claims Adjustor (Px 12). The 6/19/16 Progress Report notes Petitioner's failure to 
follow up on a number of positions that fell outside of these self-imposed parameters. 

On 7/20/16, Vocamotive issued a Progress Report that included a Labor Market Survey of the 
Real Estate Broker positions (Rx!). According to wage information obtained from Occupation 
Employment Statistical Data of the State of Illinois, the average annual salary for a Real Estate 
Broker in Illinois was reported as $78,950.00, and the average hourly salary was $37.96 with a 
median of $25.34. For the Chicago Metropolitan area, the average annual salary was reported as 
$79,950.00, with an average hourly salary of$38.44 and a median of$25.05. 

Under the analysis portion of the 7/20/16 Progress Report, it is noted "[Petitioner] does not 
follow up with employers with whom she interviews until she is requested to do so (Rx!). She 
has not sent thank you letters voluntarily even though she has been instructed to do so. She does 
not place follow up phone calls or complete letters of interest when she does not hear back from 
employers." 

Additionally included in the analysis portion of the 7/20/16 report is a note confirming that 
Petitioner's resume had, up until this point, falsely included past work experience as a Real 
Estate Agent (Rxl). As this was, in fact, untrue, Petitioner would need a semester long course 
rather than an abbreviated program to obtain her Broker's License. 

With Vocamotive's assistance, Petitioner eventually obtained her Broker's License. On 4/14/17, 
Vocamotive issued a Final Report, which noted that all fees had been paid on behalf of Petitioner 
for her to pursue her career as a Realtor, and, furthermore, that Petitioner had obtained 
employment with Chicago Premier Realty (Pxl2). 

At hearing, Petitioner submitted evidence and testimony indicating that, in the over-two-year
period that she has been employed as a Real Estate Broker, she has earned a total of$34,252.25. 
Petitioner testified that, since returning to work as a Broker, she has recently changed companies 
from Premier to Classic Realty Group on account of a higher commission percentage and greater 
networking support (Transcript at p. 50-52). Petitioner testified that, with further experience in 
the industry, she anticipates that her earnings will continue to rise (Transcript at p. 52). 

Petitioner testified that, when she worked in Real Estate prior to 2008, she earned approximately 
$40,000 to $50,000 annually (Transcript at p. 56). Petitioner further testified that she felt she 
could return to that salary range with additional time spent working in the field (Transcript at p. 
57). 
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At hearing, Petitioner's co-worker, Yanis Lebron, also offered testimony on behalf of Petitioner. 

On cross-examination, Ms. Lebron stated that her flexible schedule as a Realtor enables her to 

work another job part-time to supplement her income (Transcript at p. 73). Ms. Lebron also 

testified that she would not expect someone re-entering the field of Real Estate to have reached 

his or her true earning potential after only two or three years on the job (Transcript at p. 74). Ms. 

Lebron also stated that the approximately $78,000 average annual salary included in 

Vocamotive's Labor Market Survey would be a realistic figure for some of the more experienced 

Brokers in her office (Transcript at p. 78). 

Conclusions on Law 

To be compensable under the Workers Compensation Act, the injury complained of must be one 

"arising out of and in the course of the employment." Ill.Rev.Stat.1991, ch. 48, par. 138.2. The 

claimant has the burden of establishing both requirements. Castaneda v. Indus. Comm 'n (1983), 

97 Ill.2d 338, 341, 73 Ill.Dec. 535, 454 N.E.2d 632. An injury "arises out of one's employment 

if its origin is in some risk connected with or incident to the employment, so that there is a causal 

connection between the employment and the accidental injury." Jewel Cos. V. Indus. Comm 'n 

(1974), 57 Ill.2d38, 40, 310N.E.2d 12. 

F) Is Petitioner's current condition of ill-being causally related to the injury?

In this case, Petitioner's right shoulder condition is causally connected to her accidents on 

I 0/2/ 13 and 2/7114. 

J) Were the medical services that were provided to Petitioner reasonable and necessary? Has

Respondent paid all appropriate charges for all reasonable and necessary medical services? 

The Arbitrator finds that Respondent has paid all appropriate charges for all reasonable and 

necessary medical services. 

In the alternative, to the extent that the Arbitrator finds that appropriate charges for reasonable 

and necessary medical services remain outstanding, the parties agreed that Respondent is entitled 

to an 8(i) credit for all bills processed under Petitioner's group health insurance plan and 

Respondent will hold Petitioner harmless with respect to these bills. 

L) What is the nature and extent of the injury?, 0) Other Issues: Wage Differential

In determining the level of Petitioner's disability, the Arbitrator considers five factors: 

I) In this case, neither party entered an impairment rating into evidence; however, this alone

does not preclude an award for permanent partial disability.

2) Petitioner was employed as a Laborer and, following her course of treatment, she was released

with permanent restrictions that precluded her return to work in her usual and customary
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position. Following participation in a vocational rehabilitation program, Petitioner secured 

employment as a Real Estate Broker. The Arbitrator places great weight on this factor. 

3) Petitioner was 42 years of age on the dates of her accidents and, accordingly, is entering the

latter half of her work life. The Arbitrator places some weight on this factor.

4) Petitioner's future earning capacity is indeterminate as Petitioner has failed to earn any wage

even remotely approximating the typical earnings for an individual in her profession.

According to the evidence submitted at trial, Petitioner has earned $34,252.25 in the 2-3 year 

period since becoming a Broker. The Arbitrator notes that, using this figure, Petitioner has 

earned approximately $15,000 per year since returning to work as a Broker. At hearing, 

Petitioner acknowledged that the current minimum wage in the City of Chicago is $12.00 per 

hour (Transcript at p. 48). Therefore, in order for the Arbitrator to conclude that Petitioner's 

infrequent and sporadic commission checks accurately reflect her wage-earning capacity, the 

Arbitrator would be required to find that Petitioner is unable to earn the minimum wage ($12.00 

X 40 hrs/week = $480.00; $480 X 52 weeks/year = $24,960.00 annually). Nothing in the records 

suggest that Petitioner is incapable of acquiring light-duty minimum wage work, and, therefore, 

Petitioner's contention that she is entitled to a wage differential based on the $34,252.25 figure is 

untenable on its face. 

As the Arbitrator has concluded that the $34,252.25 figure does not accurately reflect 

Petitioner's wage-earning capacity, the issue becomes whether or not there is other evidence of 

wage-earning capacity that can be applied to a wage differential analysis. The only other 

evidence that provides specific wage-earning information is contained Vocamotive's Labor 

Market Survey, which found that the average annual salary for a Real Estate Broker in Illinois 

was reported as $78,950.00, and the average hourly salary was $37.96 with a median of$25.34. 

For the Chicago Metropolitan area, the average annual salary was reported as $79,950.00, with 

an average hourly salary of$38.44 with a median of$25.05. Using these figures, Petitioner has 

not sustained a loss of wage-earning capacity but, instead, has the potential to earn much more 

than she did as a Laborer. 

Petitioner, for her part, testified that her wage-earning prospects have risen recently as she 

transitioned to a new company and, furthermore, she expects that her wage-earning capacity will 

continue to rise going forward. Specifically, Petitioner testified that she believes herself to be 

capable of returning to the $40,000 to $50,000 salary range that she had achieved in her Real 

Estate work prior to 2008. 

Ms. Lebron likewise testified that, with additional experience and networking, Brokers at their 

company can reach salary ranges consistent with Labor Market Survey's findings. 
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As Petitioner's future earning capacity is indeterminate, the Arbitrator places less weight on this 

factor. 

5) The treating medical records in this case corroborate Petitioner's right shoulder injuries. The

Arbitrator places some weight on this factor.

As a result of the injuries sustained, Petitioner is entitled to have and receive from Respondent 

175 weeks at a rate of $468.00 per week because she sustained 20% loss of use of her right arm 

(biceps tendon rupture, mini-biceps tenotomy) and 25% loss of the person as a whole (partial 

rotator cuff tear with job loss). 

Is Petitioner entitled to penalties/attorney's fees under Sections 19{k), 19(1) and/or 16. 

In this case, Respondents' refusal to issue wage differential benefits was neither unreasonable 

nor vexatious as there existed a legitimate and good-faith dispute as to what, if any, wage 

differential benefits were due. Calculation of benefits was further complicated by the fact that 

Petitioner's earnings were infrequent and sporadic. Furthermore, as Respondent's contention 

that Petitioner sustained no loss in earning capacity is supported by its Labor Market Survey, its 

position cannot be construed as unreasonable or vexatious. Accordingly, Petitioner's request for 

penalties and attorney's fees is denied. 

0) Other Issues: Overpayment ofTTD on 13 WC 13550.

With respect to Petitioner's 10/2/13 accident, the parties stipulated to Petitioner's AWW of 

$777.77, TTD entitlement for 13 & 1/7 weeks, and Respondent's total TTD credit of$9,l l 1.49. 

Therefore, the Arbitrator's calculations are as follows: 

$777.77 X 2/3 = $518.51 (TTD rate) 

13.14 weeks X $518.51 = $6,814.70 (TTD due) 

$9,111.49 - $6,814.70 = $2,296.79 

Accordingly, the Arbitrator finds that Respondent is entitled to a credit for a TTD overpayment 

in the amount of $2,296.79, which may be applied to the award on permanency. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LaSALLE )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
BRIAN FLEMING, 
 
 Petitioner, 
 
 
vs. NO:  19 WC 31293 
 
 
NATIONAL RETAIL SYSTEMS/ 
KEYSTONE FREIGHT, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of accident, casual 
connection, TTD, and medical expenses both current and prospective, and being advised of the 
facts and law, changes the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 
794 (1980). 
 
 The Commission agrees with the analysis and reasoning of the Arbitrator and affirms the 
Decision of the Arbitrator.  However, the Commission notes a clerical error in the decision, in 
which the Arbitrator awarded Petitioner “39.9” weeks of TTD.  Upon our calculations, the correct 
TTD period should be 39&6/7 weeks and the Commission changes the Decision of the Arbitrator 
accordingly.  
 

21IWCC0328



19 WC 31293 
Page 2 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $540.04 per week for a period of 39&6/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this 
award in no instance shall be a bar to a further hearing and determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$9,625.40 for current medical expenses as specified in the Decision of the Arbitrator under §8(a) 
of the Act, subject to the applicable medical fee schedule in §8.2. 

IT IS FURTHER ORDERED BY THE COMMISSION, that Respondent authorize and 
pay for prospective surgery recommended by Dr. Giannoulias, in the form of left-shoulder labral 
repair and paralabral cyst decompression, including reasonable and necessary associated 
treatment. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/Deborah L. Simpson 
Deborah L. Simpson 

 /s/Steven J. Mathis 
Steven J. Mathis 

DLS/dw 
O-5/5/21 /s/Deborah J. Baker 
46 Deborah J. Baker 

June 30, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Permanent Disability  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
JOSEPH CORSO, 
 
 Petitioner, 
 
 
vs. NO:  19 WC 29159 
 
 
URSA LOGISTICS, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issue of the nature and extent of 
Petitioner's permanent disability, and being advised of the facts and law, modifies the Decision of 
the Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof.  
 
CONCLUSIONS OF LAW 
 

The Arbitrator concluded Petitioner’s right middle finger injury merited an award of loss 
of use of the hand. The Commission views the evidence differently.  

 
There are two avenues by which a claimant with a finger injury can establish permanent 

disability as loss of use of the hand: 1) statutorily under §8(e)9, or 2) the evidence establishes the 
disability to the finger affects the functionality of the hand. Section 8(e)9 provides as follows: 

 
The loss of 2 or more digits, or one or more phalanges of 2 or more digits, of a hand 
may be compensated on the basis of partial loss of use of a hand, provided, further, 
that the loss of 4 digits, or the loss of use of 4 digits, in the same hand shall 
constitute the complete loss of a hand. 820 ILCS 305/8(e)9. 
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In the instant matter, Petitioner suffered an injury to only one joint of one digit: the 
metacarpophalangeal joint of his right middle finger. As such, his injury does not come under the 
umbrella of §8(e)9. Therefore, to qualify for permanent disability to the hand, the evidence must 
establish that the disability to Petitioner’s right middle finger affects the functionality of his hand. 
The Commission finds Petitioner’s strength and motion deficits and the difficulties he described 
are not so burdensome as to equate to a loss of the hand. The Commission finds Petitioner’s 
permanent disability is properly measured as a loss of use of a finger. 
 
Section 8.1b(b)(i) – impairment rating  

 
Neither party submitted an impairment rating. As such, the Commission assigns no weight 

to this factor and will assess Petitioner’s permanent disability based upon the remaining 
enumerated factors.  
 
Section 8.1b(b)(ii) – occupation of the injured employee  

 
Petitioner resumed his pre-accident job as a truck driver. The Commission observes that 

while Petitioner returned to work without restrictions, his job requires frequent gripping, 
squeezing, lifting, pulling, and tugging, and Petitioner experiences increased pain and swelling 
while performing his job duties. T. 20, 16-17. Petitioner credibly testified his pain occasionally 
reaches 10/10 when he is working. T. 20. The Commission finds this factor is indicative of 
increased permanent disability. 
 
Section 8.1b(b)(iii) – age at the time of the injury  

 
Petitioner was 54 years old on the date of his accidental injury. Petitioner is past middle 

age and as an older person, his ability to adapt to his residual deficits is diminished. The 
Commission finds this weighs in favor of increased permanent disability. 

 
Section 8.1b(b)(iv) – future earning capacity  

 
Petitioner returned to his pre-accident job with Respondent. As such, there is no evidence 

Petitioner’s work injury adversely affected his future earning capacity as a truck driver. However, 
his finger injury does prevent Petitioner from playing the drums, and as such, he is no longer 
booked for paid gigs. The Commission finds the fact that Petitioner’s truck driving earnings are 
unaffected is indicative of decreased permanent disability, while his loss of occasional drumming 
earnings is indicative of increased  permanent disability.  

 
Section 8.1b(b)(v) – evidence of disability corroborated by treating medical records  

 
Petitioner testified he has baseline pain in the finger at 2/10, and his pain increases with 

the gripping, squeezing, lifting, pulling, and tugging activities he must do on a frequent basis. T. 
20. The Commission observes Petitioner’s testimony of activity-driven pain is corroborated by the 
March 18, 2020 Functional Status Report: “Chief complaint remains pain in [right middle finger 
metacarpophalangeal joint] with resistive or prolonged gripping.” Pet.’s Ex. 6. The Functional 
Status Report also demonstrates decreased middle finger range of motion as well as decreased 
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finger grip strength on his dominant side. Pet.’s Ex. 6. We note Dr. Naam documented the same 
deficits: “Total [active range of motion] of right long finger is 251 degrees compared to 260 
degrees on the left…five-position grip strength testing [Right/Left]: 1) 29/54, 2) 76/100, 3) 75/98, 
4) 78/90, 5) 65/83.” Resp.’s Ex. 1, Dep. Ex. 3. The Commission further emphasizes Petitioner’s
right middle finger metacarpophalangeal joint was still visibly swollen as of the September 11,
2020 hearing. T. 13-14. The Commission finds the medical records corroborate Petitioner’s claim
of disability as to his right middle finger and weigh in favor of increased permanent disability.

Based on the above, the Commission finds Petitioner sustained 50% loss of use of the right 
middle finger.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 13, 2020, as modified above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $484.30 per week for a period of 19 weeks, as provided in §8(e)3 of the Act, for the 
reason that the injuries sustained caused 50% loss of use of the right middle finger. 

IT IS FURTHER ORDERED BY THE COMMISSION that the award of 10% loss of use 
of the right hand is vacated.  

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $9,300.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/_Deborah J. Baker 
DJB/mck 

O: 6/9/21 /s/_Stephen Mathis 
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June 30, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Causation, Permanent 
Disability 

 None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
JESUS SANCHEZ, 
 
 Petitioner, 
 
 
vs. NO:  13 WC 17729 
 
 
HENRY PRATT COMPANY, 
 
 Respondent. 
 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issues of whether Petitioner 
sustained repetitive trauma injuries to his left hand and right elbow manifesting on April 4, 2013, 
whether Petitioner's left hand and right elbow conditions of ill-being remain causally related to his 
work activities, entitlement to Temporary Total Disability benefits, entitlement to incurred medical 
expenses, and the nature and extent of Petitioner's permanent disability, and being advised of the 
facts and law, modifies the Corrected Decision of the Arbitrator as stated below and otherwise 
affirms and adopts the Corrected Decision of the Arbitrator, which is attached hereto and made a 
part hereof.  
 
I. Accident/Causal Connection 

 
A. Carpal Tunnel Syndrome 

 
On Review, Respondent argues the negative EMGs conclusively prove Petitioner did not 

have carpal tunnel syndrome, and this dispositive fact is corroborated by Dr. Vender. The 
Commission disagrees. 
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Petitioner worked for Respondent for 18 years; for the last seven years he performed large 
valve assembly. T. 49. Petitioner and Mr. Darby, Respondent’s senior production supervisor, both 
testified this job involves constant handling and gripping with regular use of vibratory tools as well 
as fine finger manipulation of nuts and bolts. T. 51-58, 189, 210. This testimony is corroborated 
by the job description Respondent created. Pet.’s Ex. 2.  

The Commission observes Petitioner’s treating physicians all diagnosed him with carpal 
tunnel syndrome, and they concurred the negative EMGs did not rule out that diagnosis. On June 
28, 2013, Dr. Fajardo noted his review of the negative EMG but did not alter his prior diagnosis 
of carpal tunnel syndrome, stating “there is research that states people can have carpal tunnel 
syndrome with a normal NCV/EMG…will plan for surgery.” Pet.’s Ex. 7. On September 12, 2013, 
Dr. Henderson confirmed an EMG can be normal notwithstanding abnormal pathology and 
referred Petitioner to Dr. White for carpal tunnel syndrome. Pet.’s Ex. 8. On September 23, 2013, 
Dr. White observed the lack of findings on EMG indicated the possibility that Petitioner’s 
numbness was not related to carpal tunnel syndrome, but nonetheless offered carpal tunnel release 
“because clinically he does demonstrate findings consistent with carpal tunnel syndrome.” Pet.’s 
Ex. 8, Resp.’s Ex. 13. Dr. Prinz too opined Petitioner developed carpal tunnel syndrome as a 
consequence of his work activities, and the doctor similarly rejected the notion that negative EMG 
findings definitively exclude a carpal tunnel syndrome diagnosis, particularly when the patient has 
consistent symptoms and clinical findings such as positive Tinel’s and Phalen’s signs. Pet.’s Ex. 
9, p. 39. The Commission further notes that following the carpal tunnel release, Petitioner’s 
numbness and tingling improved. We find the positive surgical outcome evidences Petitioner had 
carpal tunnel syndrome. While Dr. Vender opined Petitioner did not have carpal tunnel syndrome, 
the doctor conceded his opinion was predicated on the negative EMGs. Resp.’s Ex. 1, p. 26. Dr. 
Vender did not perform Tinel’s and Phalen’s tests because in his opinion those tests are inaccurate, 
though he could not identify any journal articles substantiating his opinion. Resp.’s Ex. 1, p. 42, 
38. Finally, Dr. Vender agreed carpal tunnel syndrome is causally related to forceful activity on a
persistent basis, and the doctor acknowledged Petitioner’s job description reflects handling and
gripping is done on a constant basis. Resp.’s Ex. 1., p. 52-53. Dr. Vender had the opportunity to
inquire with Petitioner as to the nature of the gripping yet did not bother to do so. Resp.’s Ex. 1,
p. 34. The Commission finds Dr. Vender’s opinions are neither credible nor persuasive.

The Commission finds Petitioner proved he sustained repetitive trauma injuries to his left 
hand manifesting on April 4, 2013. We further find the credible evidence establishes Petitioner’s 
left carpal tunnel syndrome and the permanent restrictions imposed following his treatment thereof 
are causally related to his repetitive work activities. 

B. Right Elbow

Both parties take issue with the Arbitrator’s right elbow determination. Petitioner argues 
his current right elbow condition remains causally related to his work activities, and this is 
established by Dr. White’s imposition of a permanent restriction against repetitive use of the right 
arm. Respondent in turn highlights Dr. Vender’s opinion that Petitioner suffers from a naturally 
occurring degenerative condition and work activities do not make the underlying disease any 
worse. The Commission agrees with Petitioner. 
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Our analysis begins with the treating records. Petitioner’s right elbow treatment was 
primarily with Dr. White. At the August 1, 2013 initial evaluation, Dr. White recorded a history 
of an onset of elbow pain in the spring; the pain had progressed to become constant and got worse 
when Petitioner did any lifting more than 10 pounds. Pet.’s Ex. 8. After an examination, Dr. White 
diagnosed possible degenerative joint disease. Pet.’s Ex. 8. Although indicating he needed to see 
the Castle Orthopedics records prior to making any further recommendations, Dr. White did 
document his suspicion: 
 

I suspect that if he had x-rays and then was told at Castle that there is nothing that 
could be done, he probably has significant arthritis and quite frankly I would agree 
that treatment is more symptomatic management of the arthritis rather than curing 
the problem. He says he has to lift up to 50 pounds or more on a regular basis at 
work, and if he has arthritis in the elbow that may not be something that we can 
return him to with any guarantee of success. Pet.’s Ex. 8. 

 
At the August 29 re-evaluation, Dr. White noted the Castle Orthopedics records confirmed 

the degenerative joint disease diagnosis, and the doctor reiterated his concerns about Petitioner 
continuing to perform his regular work duties: 
 

I advised patient and his wife that the problem is arthritis in the elbow and is not 
much that can be done about that…I offered symptomatic management with 
cortisone injection. He declined, prior injection really caused problems with his 
blood sugar. Mostly, he continues to talk about his problems at work. I told him 
there really is not much we can do about that. He has already been told by his 
employer that light duty is not available and if he is having elbow problems, he 
should go get his elbow fixed and come back to work. The problem in his elbow is 
not something that can be fixed. I offered to write him a note for permanent light 
duty, but told him his employer does not necessarily need to follow the restrictions, 
and it is possible that they might terminate him. He wanted a note, and this was 
provided. Pet.’s Ex. 8. 

 
Dr. White released Petitioner with a permanent modified duty restriction of no lifting over 20 
pounds and documented no follow-up was necessary unless Petitioner wished to try a cortisone 
shot. Pet.’s Ex. 8. Ultimately, Petitioner elected to proceed with the injection, and this was done 
during his October 11, 2013 carpal tunnel surgery. Pet.’s Ex. 8. 

 
On December 2, 2013, Dr. White observed Petitioner had likely obtained the maximum 

benefit from the cortisone injection and, beyond scheduling repeat injections as symptoms 
warranted, there were no viable treatment options. Pet.’s Ex. 8. As to Petitioner’s work status, Dr. 
White documented the following: “Either his employer needs to find him some less repetitive work 
to do with the right arm, or he needs to return to work regular duty and accept the pain in his elbow, 
or he needs to find a different employment.” Pet.’s Ex. 8. Dr. White updated the permanent 
restriction to no repetitive use of the right arm. Pet.’s Ex. 8. While the Commission is cognizant 
that Dr. White did not provide a causal connection opinion, we find it significant that Dr. White 
repeatedly documented Petitioner’s job duties were detrimental to his arthritis.  
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Our analysis next turns to the conflicting expert opinions of Dr. Prinz and Dr. Vender. Dr. 
Prinz opined that, based on his review of the medical records, Petitioner’s history, and physical 
examination, Petitioner’s elbow arthritis was aggravated by his “work activity which included 
extensive use of power tools, heavy lifting, heavy pushing, heavy pulling…up to 10 hours a day 
[five] days a week for 18 years.” Pet.’s Ex. 9, Dep. Ex. 2. Dr. Prinz agreed with Dr. White that 
Petitioner required work restrictions, though he would have clarified the wording to reflect no 
repetitive use of the right elbow, and Dr. Prinz confirmed that restriction was a consequence of the 
work-related condition. Pet.’s Ex. 9, Dep. Ex. 3. During his deposition, Dr. Prinz confirmed 
Petitioner gave a detailed description of the tools he used while working for Respondent. Pet.’s 
Ex. 9, p. 52. As to his causation opinion, Dr. Prinz explained, “just in terms of osteoarthritis in a 
joint, it’s pretty commonly known among practitioners that repetitive work activity will exacerbate 
or aggravate an arthritic condition.” Pet.’s Ex. 9, p. 63.  

Dr. Vender, on the other hand, concluded Petitioner’s elbow arthritis was unrelated to his 
work activities. Dr. Vender indicated arthritis “is an unremarkable and naturally occurring 
degenerative condition. It would not be related to the performance of work activities. The 
performance of work activities would not represent an aggravation of a pre-existing arthritis.” 
Resp.’s Ex. 1, Dep. Ex. 2. During his deposition, Dr. Vender testified arthritis is not work-related 
absent an acute injury: “Elbow arthritis or other arthritis, unless there’s a reason for it specifically, 
is not assumed to be or known to be related to used patterns of the upper extremity.” Resp.’s Ex. 
1, p. 17. Dr. Vender agreed arthritis symptoms can be worsened by activity but stated activity does 
not cause further deterioration of the condition. Resp.’s Ex. 1, p. 46, 49-50.  

The Commission finds Dr. Prinz’s opinions are persuasive. We further note Dr. Prinz’s 
conclusions best align with the treating records. The record evidences an onset of right elbow pain 
associated with Petitioner’s repetitive work activities. Petitioner was diagnosed with arthritis and 
advised symptom management was the only viable treatment option. Dr. White imposed 
permanent restrictions which preclude Petitioner’s return to his pre-injury position and directed 
Petitioner to return for cortisone injections as his symptoms warranted. Further, Dr. Vender agreed 
arthritis symptoms can be worsened by activity, which is in line with Dr. Prinz’s opinion that 
Petitioner’s work activities aggravated his right elbow arthritis. The Commission finds Petitioner 
sustained repetitive trauma injuries to his right elbow manifesting on April 4, 2013, and his 
condition of ill-being, including the permanent restrictions imposed by Dr. White, remains causally 
related.  

II. Permanent Disability

Our conclusion that both Petitioner’s left hand and right elbow conditions of ill-being 
remain causally related to his April 4, 2013 work injuries necessarily implicates Petitioner’s 
permanent disability. The Commission analyzes the §8.1b factors as follows. 

Section 8.1b(b)(i) – impairment rating  

Neither party submitted an impairment rating. As such, the Commission assigns no weight 
to this factor and will assess Petitioner’s permanent disability based upon the remaining 
enumerated factors.  

21IWCC0330



13 WC 17729 
Page 5 

Section 8.1b(b)(ii) – occupation of the injured employee  

Petitioner’s pre-accident occupation was large valve assembler. Mr. Darby and Mr. Pagella 
testified this is considered a skilled position at the medium level of physical tolerance. T. 193; 
Pet.’s Ex. 10, p. 29, 24. Following his work-related injuries, Petitioner was placed under permanent 
restrictions which both vocational experts agree preclude Petitioner from returning to his pre-
accident position. T. 233, 236; Pet.’s Ex. 10, p. 29. The Commission finds Petitioner lost access to 
his usual and customary employment. This factor weighs heavily in favor of increased permanent 
disability. 

Section 8.1b(b)(iii) – age at the time of the injury 

Petitioner was 63 years old on the date of his accidental injury. The Commission notes 
Petitioner was within three years of his anticipated retirement (T. 93) when his injuries occurred, 
and therefore the impact on his remaining work-life is diminished. The Commission finds this 
weighs in favor of decreased permanent disability. 

Section 8.1b(b)(iv) – future earning capacity  

The vocational experts concur Petitioner’s work injuries have compromised his future 
earning capacity. Mr. Pagella opined Petitioner is no longer employable in the general labor 
market. Pet.’s Ex. 10, p. 28-29. Mr. Minnich opined Petitioner remains employable but is limited 
to entry level jobs at the light level, and he testified the wage range for those jobs is $10.00 to 
$12.00 per hour. T. 252. The Commission finds this weighs in favor of increased permanent 
disability. 

Section 8.1b(b)(v) – evidence of disability corroborated by treating medical records 

The treating records reflect Petitioner has permanent restrictions for both upper extremities. 
Dr. White completed a detailed work capacities form which placed Petitioner in the sedentary 
category for lifting/carrying with both hands (10 pounds or less frequently), right arm maximum 
weight of 10 pounds, no above shoulder reaching with right arm, and right hand occasional grasp 
with five-pound maximum grip strength. Pet.’s Ex. 8. Dr. Prinz concurred with Dr. White and 
concluded work restrictions are appropriate for each condition. Pet.’s Ex. 9, p. 25. The 
Commission finds this weighs in favor of increased permanent disability. 

Based on the above, the Commission finds Petitioner suffered a loss of career (skilled trade 
large valve assembly) as a result of his work-related injuries. We further find Petitioner sustained 
30% loss of use of the person as a whole.  

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of 
the Arbitrator filed June 17, 2019, as modified above, is hereby affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $586.67 per week for a period of 26 weeks, representing June 4, 2013 through 
December 2, 2013, that being the period of temporary total incapacity for work under §8(b) of the 
Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$8,455.00 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. Respondent shall 
be given a credit for medical benefits that have been paid, and Respondent shall hold Petitioner 
harmless from any claims by any providers of the services for which Respondent is receiving this 
credit, as provided in §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $528.00 per week for a period of 150 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused 30% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that the awards of 15% loss of use 
of the left hand and 5% loss of use of the right arm are vacated.  

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/_Deborah J. Baker 
DJB/mck 

O: 5/5/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 

June 30, 2021
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ILLINOIS WORKERS' COMPENSATION COMMISSION
 

NOTICE OF ARBITRATOR DECISION 

CORRECTED 

SANCHEZ, JESUS Case# 13WC017729 

Employee/Petitioner 

HENRY PRATT COMPANY 

Employer/Respondent 

On 6/17/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 

Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.14% shall accrue from the date listed above to the day 

before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0293 KATZ FRIEDMAN EAGLE ET AL 

FRANK J BERTUCA 

77 W WASHINGTON ST 20TH FL 

CHICAGO, IL 60602 

0481 MACIOROWSKI SACKMANN & ULRICH 

ROBERT T NEWMAN 

105 W ADAMS ST SUITE 2200 

CHICAGO, IL 60606 
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ST ATE OF ILLINOIS 

COUNTY OF KANE 

) 

)SS. 

) 

0 Injured Workers' Benefit Fund (§4(d))

0 Rate Adjustment Fund (§8(g))

0 Second Injury Fund (§8(e)18)

[8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

CORRECTED ARBITRATION DECISION 

Jesus Sanchez 
Employee/Petitioner 

v. 

Henry Pratt Company 
Employer/Respondent 

Case# 13 WC 17729

An Application for A,;fjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Christine M. Ory, Arbitrator of the Commission, in the city of 
Geneva, on March 16, 2018 and June 18, 2018. After reviewing all of the evidence presented, the Arbitrator 
hereby makes findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship?
C. X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. X Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. X What temporary benefits are in dispute?

D TPD D Maintenance X TTD 
L. X What is the nature and extent of the injury?
M. 0 Should penalties or fees be imposed upon Respondent?
N. 0 Is Respondent due any credit?
0. 0 Other _____ _

!CArb/)ec 21/0 100 W. Randolph Street #8-200 Chicago, JL 60601 312/814-6611 Toll-free M61352-3033 Web site: www.iwcc.il.gov 
Downswte offices� Collinsville 618/346-3450 Peoria 309/671-3019 Roclford 815/987-7292 Springfield 1171785-7084 

21IWCC0330



FINDINGS 

On April 4, 2013, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is in part, causally related to a work accident. 

In the year preceding the injury, Petitioner earned $45,760.00; the average weekly wage was $880.00. 

On the date of accident, Petitioner was 63 years of age, married with O dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

To date, Respondent has paid$ 0 in Tl'D and/or for maintenance benefits, and is entitled to a credit for any and 
all amounts paid. 

Respondent shall be given a credit of$ 0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of $0. 

Respondent is entitled to a credit of$10,159.70 under Section 8G) of the Act. 

ORDER 

Medical Benefits 
$8,455.00 for medical bills in accordance with the fee schedule, §8 and §8.2 of the Act, with credit to be 

given for any payments made directly by respondent or pursuant to §8j. 
Temporary Total Disability 

Respondent shall pay Temporary total disability benefits from June 4, 2013 through December 2, 2013, or 
26 at the rate of $586.67 per week. 
Permanent Disability 

Petitioner is entitled to 41.15 weeks, at $528.00 per week, as petitioner's permanent disability has resulted 
in 15% of the left hand (28.5 weeks) pursuant to §8 (e) 9 and 5% loss of use of right arm (12.65 weeks) 
pursuant to §8 (e) 10 of the Aet. 

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and 
a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of 
the Commission. 
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of 
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if 
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

Signature of Arbitrator 
IC.ArbDec p. 2 

JUN 1 7 2019 

June 13, 2019 

Date 

2 
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13 WC 17729 Jesus Sanchez v. Henry Pratt Co. 

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION 

Jesus Sanchez 
Petitioner, 
vs. 

Henry Pratt Company 
Respondent. 

) 
) 
) No.13 WC 17729 
) 
) 
) 

ADDENDUM TO CORRECTED ARBITRATOR'S DECISION 
FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

This matter proceeded to hearing in Geneva on March 16, 2018 and concluded on June 
18, 2018. The parties agree that on April 4, 2013, petitioner and respondent were operating under 
the Illinois Worker's Compensation or Occupational Diseases Act and that their relationship was 
one of employee and employer and that petitioner gave timely notice of the claimed accident. 
The parties agree petitioner earned $45,760.00 in the year predating the accident and that his 
average weekly wage, calculated pursuant to § 10, was $880.00. 

At issue in this hearing is as follows: 
1. Whether the petitioner sustained accidental injuries that arose out of and in the course of

her employment.
2. Whether petitioner's current condition of ill-being is causally connected to the claimed

injury.
3. Whether respondent is liable for medical bills.
4. Whether petitioner is entitled to temporary total disability.
5. The nature and extent of petitioner's injury.

STATEMENT OF FACTS 

The Petitioner does not speak English; his native language is Spanish. H testified with the 
assistance of Paula Riordan, a certified interpreter, qualified to translate Spanish to English and 
English to Spanish. After being duly qualified and accepted by both parties, Ms. Riordan served 
as an interpreter for the petitioner. 

Concepcion Sanchez Testimony 
Concepcion Sanchez, has been married to petitioner since 1974. She was employed as a 

legal assistant for a Jaw firm. Her primary language is Spanish. At times she interpreted for her 
husband/petitioner on legal issues, doctors and refinancing of their home. She reported petitioner 
has no problem vvith Spanish; only English. He speaks Spanish 100% of the time at home to his 
family members. 

Mrs. Sanchez explained and translated documents to petitioner that were in English. She 
attended doctor appointments and the meeting with vocational counselor, Ed Pagella, to translate 
for her husband. Mrs. Sanchez assisted petitioner prepare job search logs, identified as Petitioner's 
Exhibit 3. 

Page 1of12 

21IWCC0330



13 WC 17729 Jesus Sanchez v. Henry Pratt Co. 

Mrs. Sanchez confirmed petitioner worked on the building they own. He did not do 
plumbing, electrical, or other things; he hired contracts. They had no other employees that worked 
on petitioner's building. 

Mrs. Sanchez confirmed petitioner had retired from respondent. 
On cross-examination, Mrs. Sanchez confirmed she and her husband have been· in the 

United States since 1974. Petitioner is a U S citizen. Petitioner speaks Spanish to his children 
even though they spoke English in School. 

Petitioner did not mow lawns or shovel snow at his building. He did some routine 
maintenance and supervised work that was done on the building. He did not deal with contractors; 
but he supervised installation of carpeting and collected rent. 

As for Petitioner's Exhibit 3, petitioner would jot down information on a scrap of paper; 
he did not keep the notes. Mrs. Sanchez heard him make calls for jobs in English. The December 
12, 2014 entry, the December 18, 2014 of Gusto Packaging entry, and next four entries were 
written by petitioner. 

The letter, identified as Respondent's Exhibit 5 was type by notary, Zoila Aleman; 
petitioner dictated the Jetter to her. 

Mrs. Sanchez could not recall when the Indian Trail home was transferred to their son. 
Mrs. Sanchez confirmed petitioner started his job search after he retired. The date on the 

job log should have read 2014 and not 2013. 

Petitioner, Jesus Sanchez, Testimony 
Petitioner was born in Mexico. The highest education he achieved was sixth grade in 

Mexico. He worked on a line Mexico at a company that made toys. 
He came lo US in 1973 and became a US Citizen in 1990. He has a social security number. 

His primary language in Spanish. He is married to Concepcion Sanchez. 
He was hired by defendant in I 995, which is in the business of making water valves and 

other things. The first year petitioner tested valves. He used Allen wrenches. He was then moved 
to plain stem department. There he assembled small valves. He used a grinder with a tip. He used 
a device that would take tires off cars. He used air power tools. He worked in plain stem for eight 
years. Thereafter, he moved to large valve assembler, where he worked until he retired in 2014. 
Thus, he worked in large valve assembly for seven out of eighteen years he worked for respondent. · 

In that department, he used grinders and sanders, which are air power tools. He used both 
hands. His hands were always hot. He used a pneumatic tool that weighed five to six pounds. 
The bigger the valve he worked on, the larger the tool he used. He attached the tool to a pneumatic 
hose. The pneumatic tool was operated by using a trigger. 

Between 2012 to 2013, petitioner worked ten hours a day, Monday through Friday, and 
sometimes six hours on Saturday. His fingers would get tired and hot. He also used another 
pneumatic tool called a chisel. He operated the chisel by making a fist with both hands. If the 
leak test failed, he chiseled off the epoxy. The Allen wrench he used was not a pneumatic tool. 
He occasionally had to lift the valve that weighed 40 pounds v.ithout the crane. He had to use a 
12" bar if the chisel did not break it up. It weighted at least 12 pounds. Petitioner is right-hand 
dominant. 

His supervisor was Dale Darby. He talked to Darby frequently when he needed parts. 
Petitioner would speak to him in English and Spanish to his co-workers. 

He was diagnosed with diabetes in 1998 or 1999 while working in the plain stem 
. department. He was taking meds and seeing doctor in 1990. He was having problems with his 

Page Zof 12 

21IWCC0330



13 WC 17729 Jesus Sanchez v. Henry Pratt Co. 

hands. In 1990, he was evaluated for carpal tunnel syndrome and found to have it in his right but 
not in the left hand. 

In 1995, was examined by a respondent's doctor. He had a pre-employment physical for 
respondent and had no restrictions. In 2012 he had tingling in his hand that came and went He 
was doing very heavy work. The three fingers that tingled where his thumb, index and middle 
fingers. After the 2012 visit with the doctor, he continued to work at his regular position. 

Approximately March 15, 2013, he began having tingling and numbness in left hand and 
his right elbow also hurt. He reported the problem to his supervisor. On April 9, 2013 he reported 
having problems in both hands and was sent to Provena Hospital. He was given work restrictions. 
Petitioner brought a piece of paper, outlining his restrictions, to his supervisor, Dale Darby (PX. I).

Thereafter, petitioner was sent to Dr. Velagapudi at Castle Orthopedics. He also saw Dr. 
Fajardo in June 2013 for his hands and arms. He was also treated by the doctors at Dreyer Medical 
Clinic, where he saw Dr. White for hands and arms. Dr. White performed carpal tunnel surgery 
on the left hand on October 11, 2013. He also received an injection in the right elbow. 

He was paid non-occupational disability benefits. 
He identified Petitioner's Exhibit 2 as a description of the large valve job he performed for 

respondent. 
Petitioner was provided restrictions by the doctor to return to work in December, 2013. He 

did not receive an offer of work within his restrictions. Due to the restrictions, petitioner decided 
to retire on December l, 2014. 

At times his wife translated for him so he had complete understanding. She attended the 
meeting with Ed Pagella and translated during the meeting. He would speak in Spanish at home. 

He began his job search after surgery. Contrary to Petitioner's Exhibit 3, he had not 
performed a job search, in January, 2013, before he reported incident work he did not look for 
work. 

He agreed that his wife helped prepare the job search log (PX.3). He was offered a position 
with UPS, which would require him to load his ovm truck and he couldn't do it. 

In 2012 to 2013 he operated a self-propelled lawn mower; it took about twenty to twenty
five minutes weekly. He also did his own snow shoveling. 

He did apply for prnperty manager positions, but go no takers. 
His left wrist improved. He had numbness in palm and thumb, index and middle finger. 

He has daily pain in right elbow. 
Petitioner did not know how to use a computer. His wife has a tablet. He did not intend 

to retire until he reached his full retirement age of 66. He will turn 68 on June 11 [2018]. 
He was examined by Dr. Prinz in Melrose Park in June, 2017 at the request of his attorney. 
He would push the large crane back and forth that hung on a crane. 
On cross-examination, he confirmed he used an impact air-powered wrench. In the plain 

stem area, he made smaller valves, which were three to six inches in diameter. The largest valves 
he worked on where 54 inches in diameter. He used a chisel to remove epoxy and bad seals that 
were built into the valves. He used the bronze bar only for seating the disc. The Allen wrench 
measured 24 inches with socket on end. 

He agreed he spoke with co-worker, Ted Burger, in English. 
His previous employer was all Steel. There he repaired desks. He developed right carpal 

tunnel syndrome while working for All Steel. 
He agreed he completed the job log in English (PX.3). He acknowledged he received 

disability benefits from respondent. He received retirement benefits as of December I, 2014. 
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On June 22, 2015, when he met with vocational counselor Pagella that had no interest in 
training or looking for a job. 

Petitioner drove around looking for jobs. In October to November he applied for property 
managers position. 

He was offered a job by UPS as a package driver. It was not on his job log. 
He does his own leaf raking and own plowing. 
He denied he told Dr. Palmer on May 14, 2012 that he intended to retire the following year. 
He did not recall receiving injection in the elbow on April 27, 2016. 
He was able to read and write in English at work. 
On redirect, he agreed he had restrictions of no use of right arm, as outlined by Dr. White 

on December 2, 2013 (PX.8, p.185). He agreed he was provided a different paper outlining these 
restrictions, which had slightly different restrictions. 

He testified that the reason he told Pagella he was not interested in looking for work was 
that he was discourage by the lack of finding work during his job search. 

As for the job with UPS, once he provided the restrictions, UPS said no. 
It would take him fifteen to twenty minutes to plow snow. He does not rake leaves any 

more as he has a machine that sucks them. He also uses a snow blower. 

Carl Schnurstein Testimony 
Carl Schnurstein, licensed private investigator, testified in behalf of respondent. He and 

Ryan Lemon, worked together to do surveillance on petitioner and prepared the video of petitioner 
of October 3, 2014, October 10, 2014 and October 20, 2014. The video, identified as Respondent's 
Exhibit 8, was played. 

Dale Darby Testimony 
Dale Darby, senior production supervisor for respondent, testified in behalf of respondent. 

He has been employed by respondent for almost 40 years. He was petitioner's direct supervisor 
for four years when petitioner was a large valve assembler. Darby was always able to 
communicate with petitioner in English. Petitioner had no difficulty completing tasks from work 
order packets that were written in English. He would fill out tickets as assembler in English. 

Darby testified petitioner was a good assembler; he had no problems in following 
directions. Darby identified Respondent's Exhibits 14 through 19 as documents petitioner signed 
that were in English. 

Darby confirmed that the large valve assemblers where provided with lifting equipment. 
He confirmed petitioner would need to chisel out the valves sometimes; he would use a bronze 
bar. He also operated air tools. 

On cross-examination, Darby agreed petitioner was a good and trusted employee. He 
agreed that petitioner performed the tasks identified on Petitioner's Exhibit 2. 

Darby did not recall receiving any doctor notes from petitioner as those issues would have 
been handled by HR in 2013 to 2015. 

He could not recall petitioner speaking Spanish to co-worker. 
The largest tool petitioner would have to use would be a bronze bar. He would not be 

allowed to lift greater than 50 pounds. Petitioner built three to four valves a day. He used a small 
hand held grinder. 
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Edward Minnich Testimony 
Edward Minnich, certified vocational counselor, testified in behalf of respondent. Minnich 

reviewed the two vocational reports of Edward Pagella, Dr. Vender's report and Dr. White's 
records. He concluded petitioner was either able to return to his regular position, according to Dr. 
Vender, or he was capable of working in some capacity as a host, usher, working in retail sales, 
general sales or security. Minnich did not believe petitioner was doing an appropriate job search 
and could use direction. 

On cross-examination, Minnich agreed that if petitioner was not able to return to his regular 
job as Dr. Vender had opined, then he would need the assistance of vocational rehabilitation. He 
also agreed if petitioner could not return to his usual employment then he would have a loss of 
income. 

Provena Mercy Medical Center Spanish Record (PX.1) 
Petitioner was reportedly seen at Provena Mercy Medical Center on April 9, 2013 and 

provided restrictions in Spanish. 

Physical Demands of Job (PX.2) 
This describes the physical demands of the position of Assembler. The position required 

the employee to lift, carry, push and pull up to 50 pounds. According to this document, common 
tasks included handling and gripping tools to assemble product. 

Petitioner's Job Search Record (PX.3) 
Petitioner recorded his job search efforts from January 6, 2014 to January 15, 2014; 

February 18, 2014 to February 25, 2014; March 3, 2014 to March 10, 2014; June 30, 2014 to July 
3, 2014; December 8, 2014 to December 22, 2014; January 12, 2015 to January 13, 2015; June 30, 
2015 to July 9, 2015; and October 20, 2017 to November 3, 2017. 

Medical Bills (PX.4) 
Petitioner claims the following medical bills: 
$7,298.00 Dreyer Medical Clinic 
$435.00 Provena Merch Medical Center 
$1,311.00 Hinsdale Orthopaedics 
$620.00 Castle Orthopedics 

Presence Mercy Medical Center (PX.5) 
Petitioner was seen on April 9, 2013 due to pain in right elbow and left hand. He reported 

he did repetitive lifting, twisting and turning. The diagnosis was right distal biceps strain and left 
upper extremity neuropathy. 

He returned on April 16, 2013. The diagnosis was right distal biceps strain or partial tear, 
left upper extremity neuropathy. He had a positive Tine! and Phalen at the wrist and positive Tine! 
at the elbow on the left. He was referred to orthopedics for further evaluation. 

Castle Orthopaedics Records (PX.6) 
Petitioner was seen by Dr. Suresh Velagapudi on May 7, 2013 due to bilateral arm pain 

and numbness. Petitioner reported pain in right elbow and numbness and tingling in both hands; 
greater on the left than right. The onset was identified as April 2, 2013. The activities at work 
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building valves aggravated his symptoms. The Phelan and Tine! signs on the left were positive: 
negative on the right. The diagnosis was carpal tunnel syndrome. An injection as administered. 

Hinsdale Orthopaedics Records (PX. 7) 
Petitioner was seen by Dr. Marc Fajardo on June 7, 2013 for a second opinion regarding 

his left hand and right elbow. He was diagnosed with left carpal tunnel and right elbow arthritis. 
An EMG of the left wrist was ordered. 

The June 17, 2013 EMG performed by Dr. Steven Bardfield to the left upper extremity was 
nonnal. 

On June 28, 2013, Dr. Fajardo discussed additional injections and surgery. The petitioner 
wished to proceed with surgery. 

Dreyer Medical Clinic (PX.8) 
On March 5, 2013, petitioner's wife advised petitioner had shooting pain from fingers to 

elbow. He had previously advised doctor of this, but it was now worse. Petitioner was referred to 
a neurologist. (36-28) 

Petitioner was seen by Dr. Roy Henderson on July 15, 2013 for tingling in his left hand. 
He reportedly was seen by the workers' compensation doctor until he wouldn't answer questions 
and was dropped. Dr. Henderson believed the condition was likely carpal tunnel syndrome. He 
was referred to a neurologist for an EMG. (60-64) 

Petitioner called on July 16, 2013 requesting a letter to return to working no lifting greater 
than 20 pounds (74-77), 

Petitioner return to Dr. Henderson on July 26, 2013 due to right elbow pain. Dr. Henderson 
referred petitioner to surgeon, Dr. Thomas White, and prescribed physical therapy. (78-80) 

Petitioner was seen by Dr. Palmer on July 30, 2013 for his diabetes (89) 
Petitioner seen by Dr. Thomas White on August 1, 2013. Dr. White diagnosed right elbow 

pain; possible degenerative joint disease of the right elbow. (94-95) 
Petitioner was initially seen for physical therapy to the right elbow on August 5, 2013 (99) 
The August 28, 2013 EMG of the left upper extremity was normal (35; 65-66) 
On August 29, 2013, Dr. White advised petitioner he had arthritis in the right elbow and 

could not offer much in the way of treatment other than a cortisone injection (129). 
Petitioner was seen by Dr. Henderson on September 12, 2013 due to pain in the right elbow 

and tingling in left hand. The mechanics of the injnry were described as repetitive work. He was 
referred to Dr. White for possible surgery of the carpal tunnel syndrome. (133-134) 

He was seen by Dr. White on September 23, 2013; surgery for carpal tunnel was to be 
scheduled (137). He was kept off work (304). 

He was seen again by Dr, Palmer on October 4, 2013 regarding significant degenerative 
joint disease of the right elbow, carpal tunnel syndrome, statues post right carpal tunnel repair with 
good response and diabetes mellitus (145-146). 

Petitioner underwent carpal tunnel release on the left and received a cortisone injection to 
the right elbow by Dr. White on October 11, 2013 (152-153). 

He followed np with PA on October 21, 2013 (157) 
He was seen by Dr. White on November 4, 2013. He was kept off work and was to return 

in three weeks (163). 
He was seen by Dr. White on December 2, 2013. Dr. White advised petitioner he needed 

to find less repetitive work or return to work and accept the pain in the elbow (184). 
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Petitioner returned to Dr. White on May 11, 20 I 5 advising his right elbow was hurting 
again; his left hand was okay. Petitioner was offered a cortisone injection. (355) 

Dr. Paul T. Prinz October 13, 2017 Deposition (PX.9) 
Dr. Paul Prinz, board certified orthopedic surgeon, testified in behalf of the petitioner. Dr. 

Prinz practices in general orthopedics; one-third of his practice is in hand surgery. 
On June 10, 2017, at the request of petitioner's attorney, Dr. Prinz performed an 

independent exam of petitioner and generated a report. In addition to examining the petitioner, 
Dr. Prinz reviewed the reports of Dr. Velagapudi, Dr. White and Dr. Fajardo. 

Dr. Prinz took a history and performed an exam. He concluded petitioner had right elbow 
arthritis and left carpal tunnel syndrome. 

Dr. Prinz believed petitioner's work at respondent's using vibration tools and repetitive 
work \\-ith heavy objects caused, aggravated, or contributed to petitioner's right elbow and left 
carpal tunnel condition (24). 

Dr. Prinz did not believe petitioner had diabetic neuropathy. Despite the two negative 
EM Gs, Dr. Prinz pointed to the fact that the carpal tunnel release brought relief to petitioner as an 
indication he had carpal tunnel syndrome. 

Dr. Prinz agreed osteoarthritis was a condition of aging; however, it is unusual to find it in 
the elbow joint. 

Dr. Edward F. Pagella December 7, 2017 Deposition (PX.10) 
Edward Pagella, certified vocational counselor, testified in behalf of petitioner. 
After reviewing certain medical records and interviewing petitioner [on June 22, 2015], 

Pagella determined petitioner would have a diflicult time finding alternative employment. Pagella 
based this opinion on petitioner's physical limitations, limited sixth-grade education and the fact 
that abundant work for Hispanics (as is petitioner) is in occupations that require repetitive use of 
hands. (27-28) 

Pagella determined petitioner did not have the education or ability to be a property manager 
despite owning and managing a four-unit building. 

Pagella testified that his report dated July 2, 2015 (Dep. Ex. 2) was actually his notes; sent 
out in error. According to his July 2, 2015 notes/report, petitioner was a candidate for vocational 
rehabilitation. However, in his July 14, 2015, report he advised petitioner was not a viable 
candidate for vocational rehabilitation. As to the discrepancy, he testified that he vacillated until 
he came up with his final opinion as stated in his July 14, 2015 report. 

Pagella agreed petitioner's motivation to seek employment was low; he also agreed 
petitioner did not want to pursue, or was interested in pursuing vocational training. 

Petition for Vocational Rehabilitation (PX.11) 
Petitioner filed a petition for vocational rehabilitation on January 27, 2015; demanding also 

that he be allowed to choose his own vocational counselor. 

Dr. Michael Vender July 21, 2017 Deposition (RX.l) 
Dr. Michael Vender, board certified orthopedic surgeon with a specialty in hand/upper 

extremity surgery, testified in behalf of respondent. 
Dr. Vender first examined petitioner on September 23, 2013 at respondent's request. Dr. 

Vender did not believe petitioner had carpal tunnel syndrome of the left as he had two negative 
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EMGs. As petitioner did not have carpal tunnel syndrome, Dr. Vender did not believe petitioner 
needed a carpal tunnel release. Dr. Vender did not believe petitioner's right elbow osteoarthritis 
was the result of any work activity; rather, it was the result of natural degenerative changes. 

Dr. Vender re-examined petitioner on April 3, 2017. Petitioner reported improvement after 
the left carpal tunnel release. Again, Dr. Vender stated that he did not believe the carpal tunnel 
release was necessary as he did not believe petitioner had carpal tunnel syndrome. Other than the 
scar from the surgery, Dr. Vender did not believe petitioner had any permanent disability of the 
left hand. Dr. Vender believed petitioner was capable of performing his usual occupation. 

Examination of the both V1Tists were normal. Dr. Vender noted the X-rays showed arthritis 
in both wrists and both elbows. 

Dreyer Medical Clinic Records (RX.2) 
The records cover treatment of Petitioner's diabetes from August 25, 2007 to December 

18, 2012. 

Short Term Disability Payment Record (RX.3) 
According to these records, petitioner was paid short term disability from June 1, 2013 

December 8, 2013 for a total of$10,404.00. 

Long-Term Long Term General Policy Information (RX.4) 
The policy calls for 60% for the first $16,667, reduced by deductible income up to a 

maximum benefit of $10,000 before reduction by deductible income. 

Petitioner's November 7, 2014 Letter (RX.5) 
Petitioner confirmed in writing that he was retiring as of December 1, 2014. According to 

the Jetter, he was basing his decision to retire on the fact that he could not work within the 
restrictions his doctor had given him. 

Surveillance Video (RX.8) 
The video shows petitioner driving, walking and dong minor activities around the building. 

Response to Petition for Vocational Rehabilitation (RX.10) 
Respondent filed a response to petitioner's demand for vocational rehabilitation setting 

forth the reasons respondent was not liable for vocational rehabilitation. 

Edward Minnich Curriculum Vitae (RX.11) 
The CV of vocational counselor, Edward Minnich, reflects he is a registered nurse, certified 

rehabilitation counselor, certified case manager and diplomate, board certified senior disability 
analyst. 

Dreyer Medical Clinic Records (RX. 13) 
Petitioner underwent an EMG on July 16, 2013 by Dr. Brian O'Shaughnessy. Dr. White 

reported on September 23, 2013, that although the EMG was negative, petitioner continued to 
show signs of carpal tunnel syndrome and he proposed surgery. 
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Stop the Job 5X5 Analysis Process (RX.14) 
An analysis that was in English signed by petitioner on January 9, 2012. 

Employee Disciplinary Warning Notice (RX.15) 
Petitioner was given a verbal warning in English on July l 0, 2012 of absence violations. 

Certificate of Achievement (16) 
Petitioner was presented with the certificate for successfully completing lean training-lean 

improvement event in July, 20 l 0. 

Respondent's Human Resource Policies Acknowledgement (RX. 17) 
Petitioner signed the acknowledgement that was in English acknowledge received notice 

and a copy of respondent's human resource policy on November 1, 2012. 

Respondent's Corporate Policy Acknowledgement (RX.18) 
Petitioner signed the acknowledgement that he received respondent's corporate policy 

2018 in English. 

Petitioner's Probationary Progress Reports (RX.19) 
The 15, 30 and 45-day progress reports for petitioner in April and May, 1995 was in 

English. 
CONCLUSIONS OF LAW 

The Arbitrator adopts the Finding of Facts in support of the Conclusions of Law. 

C. With respect to the issue of whether an accident occurred that arose out of and in the
course of Petitioner's employment by respondent, the Arbitrator. makes the following
conclusions of law:

The testimony of petitioner and Dale Darby, and confirmed in the job description of 
assembler (PX.2), support a finding that petitioner's job v.ith respondent required him to lift, carry, 
push and pull up to fifty pounds as well as handle and grip tools to assembly products. 

The records of Presence Mercy Medical Center on April 9, 2013 indicate petitioner had 
complaints of pain in right elbow and left hand after performing repetitive lifting twisting and 
turning at work. He was later referred to orthopedic surgeon, Dr. Velagapudi. Dr. Velagapudi 
described petitioner's work activities as those that would aggravate his symptoms in his right 
elbow and left hand. 

Dr. Fajardo, who examined petitioner on June 7, 2013 for what Dr. Fajardo described as 
status post work injury two months before; with signs of a left carpal tunnel syndrome and right 
elbow arthritis. 

Dr. Henderson of Dreyer Medical Clinic, who saw petitioner on September 12, 2013 due 
to pain in the right elbow and tingling in left hand, described the mechanics of the injury as 
repetitive work. 

Dr. Prinz, who exantlned petitioner at his attorney's request, determined petitioner had 
suffered right elbow arthritis and carpal tunnel syndrome caused by the use of vibration tools and 
repetitive heavy work. 
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Dr. Vender did not believe petitioner sustained repetitive carpal tunnel syndrome injury in 
that he did not believe petitioner had left carpal tunnel syndrome. Dr. Vender also did not find the 
osteoarthritis of petitioner's right elbow was caused by petitioner's work; rather was degenerative 
in nature. 

TI1e Arbitrator, taking into consideration all of the foregoing evidence, finds petitioner 
sustained injuries to his left hand and right elbow in a repetitive accident that arose out of and in 
the course of employment with respondent on April 4, 2013. 

F. With respect to the issue of whether the petitiouer's condition of ill-being is related to the
injury, the Arbitrator makes the following conclusions of law:

The evidence supports a finding that petitioner's left carpal tunnel condition, for which he 
underwent surgical repair on October 11, 2013, was caused by the repetitive work accident of April 
4, 2013. Although petitioner testified he has some numbness in his palm, thumb, index and middle 
finger, according to Dr. White's record as of December 2, 2013, petitioner had a Ii ttle scar soreness 
but overall the hand as to numbness and tingling were improved. He also advised Dr. White on 
May 11, 2015 that his left hand was doing okay. 

The evidence also supports a finding that petitioner's osteoarthritis of the right elbow was 
not caused by the work activities, but was aggravated by the work activities. The Arbitrator notes 
petitioner had not worked for respondent after June, 2013 and he was not seen by Dr. White after 
December 2, 2013 for both the carpal tunnel syndrome and right elbow pain until May 11, 2015. 
At that time, petitioner had not been working for respondent for almost two years; yet petitioner 
advised Dr. White that his right elbow was hurting again. Dr. White's diagnosis was degenerative 
joint disease of right elbow. 

Based upon the foregoing, the Arbitrator finds any ongoing problems with petitioner's right 
elbow was not the result of the work activities, but rather degenerative in nature. 

J. With respect to the issue regarding medical bills, the Arbitrator makes the following
conclusions of law:

As the Arbitrator determined petitioner had carpal tunnel syndrome on the left, that the 
carpal tunnel condition and the initial aggravation of petitioner's right elbow degenerative arthritis, 
was caused by the work accident of April 4, 2013, awards the following bills, to be paid pursuant 
to the fee schedule, §8 and §8.2 of the Act and subject to credit for payments made directly by 
respondent or pursuant to §8j: 

$435.00 - Provena Mercy Medical Center 
$1,31 l.00- Hinsdale Orthopaedics 
$620.00 - Castle Orthopaedics 
$6,089.00*- Dreyer Medical Clinic 
*The Arbitrator disallowed the bills totaling $933.00 for the bills from July 27, 2013,

November 16, 2013, December 3, 2013 and May 20, 2014 as there were no medical records to 
support the claim; the $193.00 bill of November 16, 2013 as it was treatment for diabetes; and did 
not find the May 11, 2015 bill of$83.00 to be related to the April 4, 2013 accident. 

K. With respect to the Arbitrator's decision with regard to TTD, the Arbitrator makes the
following conclusions of law:

Petitioner claims to be temporarily totally disabled from June 4, 2013 to December 2, 
2013. As early as April 9, 2013, it appears from Petitioner's Exhibit 1, that he was released to 
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return to work with restrictions. On April 16, 2013, petitioner was released to return to work 'Nith 
restrictions. On May 7, 2013, Dr. Velagapudi released petitioner to restricted work ofno lifting 
greater than 20 pounds. Despite the work restrictions, petitioner confirmed he was able to work 
until June, 2013. Dr. Fajardo reported petitioner was unable to work as of June 28, 2013. 

On December 2, 2013, Dr. White released petitioner to return to work as it relates to his 
carpal tunnel syndrome. Dr. White also, equivocally, released petitioner to return to work without 
restrictions as it related to the elbow stating: "Either his employer needs to find some less repetitive 
work to do with the right arm, or he needs to return to work regular duty and accept the pain in his 
elbow, or he needs to find different employment." 

Based upon the foregoing, the Arbitrator finds petitioner proved he was temporarily 
totally disabled from June 4, 2013 to December 2, 2013, and awards temporary total disability 
for this period, which is 26 weeks, at tbe rate of $586.67 per week. 

Respondent is allowed credit pursuant to §8j $10,157.70 paid in non-occupational 
benefits. 

L. In support of the Arbitrator's decision with regard to the nature and extent of petitioner's
injury, the Arbitrator makes the following conclusions of law:

Despite the two negative EMGs, petitioner had positive Tine! and Phelan signs and was 
diagnosed by Dr. Velagapudi, Dr. White and Dr. Fajardo with carpal tunnel syndrome. Further 
indication that petitioner had carpal tunnel syndrome was the fact tbat he had improvement after 
the carpal tunnel surgery. As for the claimed right elbow injury, the Arbitrator finds petitioner 
suffered only an aggravation of osteoarthritis with minimal residuals related to the work injury. 

Pursuant to §8.lb of the Act, the following criteria and factors must be weighed in 
determining tbe level of permanent partial disability for accidental injuries occurring on or after 
September 1, 2011: 

With regard to subsection (i) of §8.1 b (b) the Arbitrator notes that there was no 
permanent partial disability impairment rating provided. The Arbitrator, therefore, cannot give 
any weight to this factor. 

With regard to (ii) of §8.1 b (b) the occupation of the injured employee, the Arbitrator notes 
petitioner was employed as a large valve assembler that required petitioner to carry, push and pull 
up to 50 pounds, as well as handle and grip tools to assemble product. Therefore, the Arbitrator 
gives more weight to this factor. 

With regard to (iii) of §8.1 b (b) the age of the employee at the time of the injury was 63 
years of age. Therefore, the Arbitrator gives little weight to this factor. 

With regard to (iv) of §8.lb (b) the employee's future earning capacity, the Arbitrator 
notes although petitioner claims he is unable to work in his previous occupation, and as a result 
has a loss of earning capacity, the Arbitrator finds that the inability to return to work, if any, is 

the result of the unrelated, osteoarthritis of the right elbow and not the carpal tunnel syndrome. 
The Arbitrator, therefore, gives no weight to this factor. 

With regard to (v) of §8.1 b (b) evidence of disability corroborated by the treating medical 
records, the Arbitrator noted Dr. White's records indicated petitioner had a little scar soreness but 
overall the hand as to numbness and tingling was improved. According to Dr. White's May 11, 
2015, petitioner's left hand was doing okay. As for the right elbow, the medical evidence fails to 
support the claim tbat the ongoing degenerative arthritis was in any significant way the result of 
the work accident. 
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Based on the above factors, and the record taken as a whole, the Arbitrator finds Petitioner 
sustained permanent partial disability to the extent of 15% loss of use of the left hand under §8 ( e) 
9 and 5% loss of use of the right ann §8 ( e) JO of the Act. 

Page 12of 12 

21IWCC0330



 

 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 05WC056531 
Case Name EVANS, PEGGY v.  

GIBSON ELECTRIC &  
TECHNOLOGY SOLUTIONS 

Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0331 
Number of Pages of Decision 38 
Decision Issued By Thomas Tyrrell, Commissioner 

 

 

Petitioner Attorney  Stuart Galesburg 
Respondent Attorney Paul Coghlan 

 

          DATE FILED: 6/30/2021 

  
  

 

  
  
 /s/ Thomas Tyrrell, Commissioner 
 Signature 
  

 



05 WC 56531 
Page 1 
 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Peggy A. Evans, 
 
 Petitioner, 
 
vs.        NO:  05 WC 56531 
                    
Gibson Electric & Technology Solutions, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

 
Timely Petition for Review having been filed by Petitioner herein and notice given to all 

parties, the Commission, after considering the issues of causal connection, medical expenses, 
temporary total disability, penalties, and nature and extent, and being advised of the facts and law, 
partially modifies the Decision of the Arbitrator as stated below. The Commission otherwise 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 

 
After carefully considering the evidence, the Commission affirms the Arbitrator’s 

conclusions regarding all disputed issues in this matter. However, the Commission makes certain 
minor changes to the Decision. First, the Commission modifies the Arbitration Decision Form so 
that it accurately reflects the conclusions of the Arbitrator as explained fully in the Arbitrator 
Decision. After thoroughly examining all the evidence, the Arbitrator concluded that Petitioner 
failed to meet her burden of proving she sustained any psychological injury or condition due to the 
July 14, 2004, work accident. The Commission agrees with this conclusion. The Arbitrator wrote 
in the Findings section of the Decision Form only that Petitioner’s current condition of ill-being is 
causally related to the accident. The Commission modifies this sentence to read as follows: 

 
Petitioner’s current condition of ill-being relating to her lumbar 
spine, cervical spine, and bilateral hands is causally related to the 
accident. Petitioner’s alleged psychological condition is not 
causally related to the accident.  
 

 The Arbitrator also concluded that Petitioner met her burden of proving she sustained a 
40% loss of use of the whole person pursuant to Section 8(d)(2) of the Act as well as a 5% loss of 
use of each of her hands pursuant to Section 8(e) of the Act. The Commission affirms the award 
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of permanent partial disability; however, the Commission must correct an error made by the 
Arbitrator when calculating the value of the award. The Arbitrator calculates the award of 5% loss 
of use of each hand as a total of 20.5 weeks (10.25 weeks per hand) pursuant to Section 8(e) of the 
Act. However, the date of accident is July 14, 2004. Thus, the Commission finds that 5% loss of 
use of each hand calculates to a total of 19 weeks (9.5 weeks per hand). The Commission therefore 
modifies the relevant portion of the Order section of the Decision Form to read as follows: 

The respondent shall pay the petitioner the sum of $567.87/week for 
a further period of 19 weeks, as provided in Section 8(e) of the Act, 
because the injuries sustained caused 5% loss of use of each hand. 

Additionally, while the total award of permanent partial disability is clearly stated in the 
Order section of the Decision Form, the Arbitrator inadvertently failed to include the award of 5% 
loss of use of each hand in the final paragraph on page 28 of the Decision. The Commission 
therefore modifies the final paragraph on page 28 to read as follows: 

Based on all of the above and other factors for which evidence was 
presented as required by law, and after carefully reviewing the 
testimony and exhibits offered by both sides, the Arbitrator finds 
that Petitioner sustained permanent partial disability to the extent of 
40% loss of use of the person as a whole, or 200 weeks of PPD 
benefits, pursuant to §8(d)(2) of the Act. The Arbitrator also finds 
that Petitioner sustained permanent partial disability to the 
extent of 5% loss of use of each hand, or 19 weeks of PPD 
benefits, pursuant to §8(e) of the Act.  

Finally, the Commission modifies the relevant portion of the Order of the Arbitrator 
included on page 29 of the Decision to include the correct calculation of the award of 5% loss of 
use of each hand. The Commission modifies the final sentence on page 29 to read as follows: 

The Respondent shall pay the petitioner the sum of $567.87/week 
for a further period of 19 weeks, as provided in Section 8(e) of the 
Act, because the injuries sustained caused 5% loss of use of each 
hand.   

The Commission otherwise affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on February 21, 2017, is modified as stated herein. 

IT IS FURTHER ORDERED that Petitioner’s current condition of ill-being regarding her 
lumbar spine, cervical spine, and bilateral hands is causally related to the July 14, 2004, work 
accident. Petitioner’s alleged psychological condition is not causally related to the work accident. 
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IT IS FURTHER ORDERED that Respondent shall pay Petitioner permanent partial 
disability benefits of $567.87/week for 200 weeks, because the injuries sustained caused the 40% 
loss of the person as a whole, as provided in Section 8(d)2 of the Act. Respondent shall also pay 
Petitioner permanent partial disability benefits of $567.87/week for 19 weeks, because the 
injuries sustained caused the 5% loss of each hand, as provided in Section 8(e) of the Act.    

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n) 
of the Act, if any. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

o: 5/18/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

June 30, 2021
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Case Number 06WC008968 
Case Name EVANS, PEGGY v.  

GIBSON ELECTRIC &  
TECHNOLOGY SOLUTIONS 

Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0332 
Number of Pages of Decision 9 
Decision Issued By Thomas Tyrrell, Commissioner 

 

 

Petitioner Attorney  Stuart Galesburg 
Respondent Attorney Paul Coghlan 

 

          DATE FILED: 6/30/2021 

  
  

 

  
  
 /s/ Thomas Tyrrell, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Peggy A. Evans, 
 
 Petitioner, 
 
 
vs. NO:  06 WC 8968 
 
 
Gibson Electric & Technology Solutions, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering all issues, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 21, 2017, is hereby affirmed and adopted. 
  
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 
 
 
 The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 
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o: 5/18/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

June 30, 2021
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 15WC004594 
Case Name ROEWART, MICHAEL v.  

MANEVEL CONSTRUCTION CO. 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0322 
Number of Pages of Decision 19 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Jeffrey Alter 
Respondent Attorney Jason Stellmach 

 

          DATE FILED: 6/28/2021 

  
  

 

  
  
 /s/ Marc Parker, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse  
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Michael Roewert, 
 
 Petitioner, 
 
 
vs. NO:  15 WC 4594 
 
 
Manevel Construction, Co., 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of temporary total disability, permanent 
partial disability, causal connection, medical expenses, prospective medical expenses, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 19, 2019, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $17,800.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

/s/ Marc Parker    ____ 
MP:yl  Marc Parker 
o 6/17/21
68

 /s/ Barbara N. Flores______ 
 Barbara N. Flores 

/s/ Christopher A. Harris____ 
 Christopher A. Harris 

June 28, 2021
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Case Number 18WC026823 
Case Name COLE, LORI v.  

NOKOMIS REHAB & HEALTHCARE 
Consolidated Cases  
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0333 
Number of Pages of Decision 19 
Decision Issued By Thomas Tyrrell, Commissioner 

 

 

Petitioner Attorney  Matthew Brewer 
Respondent Attorney William LaMarca 

 

          DATE FILED: 6/30/2021 

  
  

 

  
  
 /s/ Thomas Tyrrell, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF SANGAMON  )  Reverse  
            

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify down   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Lori Cole, 
 
 Petitioner, 
 
vs.        NO:  18 WC 26823  
                   
Nokomis Rehab & Healthcare, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review under §19(b) having been filed by Respondent herein and 
notice given to all parties, the Commission, after considering the issues of accident, notice, causal 
connection, medical treatment and expenses, prospective medical treatment, and temporary total 
disability (“TTD”), and being advised of the facts and law, modifies the Decision of the Arbitrator. 
The Commission reverses the award of certain medical expenses. The Commission further 
remands this case to the Arbitrator for further proceedings for a determination of a further amount 
of temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Comm’n, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

 
Findings of Facts 

 
 In the interest of efficiency, the Commission primarily relies on the detailed recitation of 
facts provided in the Decision of the Arbitrator. Petitioner worked for Respondent as a 
housekeeping and laundry supervisor for several years before the date of accident. On June 29, 
2018, Petitioner helped prepare rooms in anticipation of residents moving from the south end of 
the facility to the north end. As part of the preparation, Petitioner lifted and moved several heavy 
items including furniture and deep cleaned each room. By that night she noticed her shoulders and 
upper back started hurting. Within a few days her neck was stiff, and she began to experience 
numbness in her left digits. Petitioner initially thought her complaints would resolve without 
medical treatment; however, her symptoms continued to worsen.  
 

Petitioner first sought treatment with Cindy Rich, a nurse practitioner, on July 31, 2018. 
On August 30, 2018, Nurse Rich examined Petitioner and prescribed medication including Norco 
(hydrocodone). She also referred Petitioner to a neurosurgeon. Petitioner returned to the clinic on 
September 26, 2018, for medication management. She reported running out of Norco and taking 
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up to five pills a day. Nurse Rich provided a refill of Petitioner’s Norco prescription. Over the next 
several months, Petitioner continued to regularly follow up with Nurse Rich at the clinic for 
medication management.  

 
Dr. Dayoub, a neurosurgeon, examined Petitioner on October 10, 2018. Petitioner 

complained of neck pain as well as tingling in the left arm for the past three months. Petitioner 
complained of worsening left arm numbness as well as occasional episodes of weakness in the left 
arm and hand. Dr. Dayoub interpreted the August 2018 MRI as showing a large herniated disc 
with spinal cord and nerve root compression at C5-C6. The doctor discussed conservative 
treatment including physical therapy, but ultimately recommended cervical fusion surgery due to 
the lack of improvement in Petitioner’s complaints. On October 11, 2018, Petitioner returned to 
Nurse Rich for a follow up regarding her medication. She again reported taking five Norco 
5mg/325mg pills each day and requested a refill. Petitioner reported no worsening in her 
symptoms. Nurse Rich provided a refill of the Norco prescription to cover Petitioner until her 
surgery. On November 7, 2018, Petitioner told Nurse Rich that she ran out of Norco two weeks 
earlier. Nurse Rich provided a refill of the Norco prescription. On November 19, 2018, Petitioner 
returned to the clinic and reported she ran out of Norco two days earlier. She reported taking up to 
six pills a day. Petitioner reported experiencing a brief increase in her symptoms after a recent shift 
at work. Nurse Rich provided another refill of Petitioner’s Norco prescription.  

 
Petitioner then returned to the clinic on December 10, 2018, and reported she ran out of 

Norco on December 6, 2018. She reported taking approximately six Norco tablets a day. Nurse 
Rich once again provided a refill of the prescription. On December 20, 2018, Petitioner returned 
to the clinic and requested a refill of her Norco prescription. She told the nurse that she was not 
yet out of pills but needed her refill early so she could fill the prescription while the clinic was 
closed for the Christmas holiday. Nurse Rich provided the refill. On January 16, 2019, Petitioner 
returned to the clinic for medication management. She reported taking her last Norco on January 
2, 2019, and requested a refill. She told the nurse that she was taking up to five pills each day. The 
nurse refilled the prescription.  

 
On January 31, 2019, Petitioner returned to Nurse Rich for medication management. She 

reported taking four to five Norco pills each day as well as her prescribed Ibuprofen 400 mg twice 
daily. She reported most recently taking a Norco pill that morning. Petitioner complained of 
occasional numbness and tingling in the left arm from the shoulder to her fingers that worsened 
when she rotated her head. Nurse Rich once again refilled Petitioner’s Norco prescription. The 
nurse then added the following to the office visit note:  

 
“Rx given to her today and then I had to speak to the pharmacist regarding 
the issues surrounding the pain meds that she needs now until her surgery 
is scheduled. The pharmacist was concerned about the regular filling of the 
90 pills every 15 days now without further information about rationale why. 
She was informed about the need due to the injury which caused the cervical 
spondylosis now and compression on the spinal cord to cause the pain and 
tingling down the left arm now.”  

 
(PX 1).  
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Petitioner last visited Nurse Rich on February 14, 2019. She reported she was still waiting 
on a date for her workers’ compensation arbitration hearing so she could then proceed with the 
recommended cervical fusion surgery. Petitioner told the nurse that she was taking her Norco 
daily—most recently at noon that day. Nurse Rich once again refilled Petitioner’s Norco 
prescription, but she also ordered a routine drug screening. The results of the drug test revealed 
there was no trace of Norco in Petitioner’s system; however, Percocet (oxycodone) and THC 
(marijuana) were present. No medical professional prescribed Percocet or medical marijuana for 
Petitioner. Petitioner testified that shortly before her final visit with Nurse Rich, she stopped taking 
her Norco. Instead, she began giving her Norco to her husband who had recently undergone knee 
surgery. Petitioner testified that her husband had a prescription for Percocet; however, that 
medication made him sick. Petitioner testified that she began giving her Norco to her husband and 
instead took her husband’s Percocet. After receiving the results of the drug screen, Nurse Rich told 
Petitioner that she could no longer prescribe pain medications for Petitioner. Petitioner sought no 
further treatment from Nurse Rich. 

 
Petitioner testified that she has sought no additional treatment since her February 14, 2019, 

visit with Nurse Rich. Both Petitioner and Nurse Rich testified that the purpose of Petitioner’s 
office visits from September 2018 until February 2019 was for Petitioner to obtain refills of her 
prescriptions. She testified that she currently takes Ibuprofen daily to manage her pain. Petitioner 
testified that her neck pain currently rates 5/10 and complained that her left finger and thumb were 
tingling a little.    
 

Conclusions of Law 
 

Petitioner bears the burden of proving each element of her case by a preponderance of the 
evidence. Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003). After carefully 
considering the totality of the evidence, the Commission affirms the Arbitrator’s conclusions that 
Petitioner met her burden of proving that she sustained an injury to her cervical spine on June 29, 
2018, due to an accident arising out of and in the course of her employment and that Petitioner 
gave Respondent timely notice of the injury. The Commission also affirms the Arbitrator’s 
conclusion that Petitioner’s current condition of ill-being is causally related to the June 29, 2018, 
work incident. Additionally, the Commission affirms the Arbitrator’s award of prospective 
medical treatment in the form of the cervical fusion surgery recommended by Dr. Dayoub. 
However, the Commission modifies the Arbitrator’s award of medical expenses.   
 

A claimant is entitled to recover reasonable medical expenses that are causally related to 
the work accident. Pursuant to Section 8(a) of the Act, compensable expenses are those that are 
“…reasonably required to cure or relieve from the effects of the accidental injury…” It is axiomatic 
that Petitioner bears the burden of proving any medical treatment and associated expenses are 
reasonable and necessary. After considering the credible evidence, the Commission finds 
Petitioner failed to prove her medical expenses incurred on or after December 10, 2018, are 
reasonable and necessary.  

 
It is undisputed that during her treatment, Petitioner chose to stop taking her prescribed 

Norco. Yet she continued to regularly visit Nurse Rich in order to receive refills of her prescription. 
Petitioner certainly has the right to decide she no longer wants to take or use any prescription she 
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received. However, Petitioner chose to stop taking Norco so that she could instead illicitly give 
her medication to her husband. In return, she began using the Percocet she testified was prescribed 
to her husband following his knee surgery. The results of the February 14, 2019, drug test showed 
that not only was Petitioner improperly taking Percocet, but she was also using marijuana to self-
medicate. Most importantly, the drug test revealed that Petitioner had no traces of Norco in her 
system. The Commission does not believe Respondent should bear the costs of Petitioner’s illicit 
scheme to continuously obtain refills of her Norco prescriptions so she could provide her husband 
with the narcotic. 

 
Petitioner did not testify as to the date she ceased taking Norco. Instead, she vaguely 

testified that she started sharing her prescription with her husband shortly before February 14, 
2019. While she did not provide the date of her husband’s alleged knee surgery, she testified that 
his surgery occurred shortly before her final appointment with Nurse Rich. At one point she 
indicated his knee surgery occurred sometime in February 2019. Thus, according to Petitioner’s 
testimony she had only shared her Norco with her husband for no more than two weeks before 
February 14, 2019. The Commission finds Petitioner’s uncorroborated testimony regarding this 
issue to be disingenuous. Due to Petitioner’s wholly improper and deceitful behavior regarding 
her Norco prescription, the Commission cannot simply rely on her testimony that she only stopped 
taking (and started sharing) her Norco just a week or two before the February 14, 2019, drug test. 
Instead, the Commission must rely on the medical records to determine when Petitioner began 
abusing her Norco prescription. 

 
After thoroughly examining the medical records, the Commission believes there is ample 

evidence that Petitioner began abusing her Norco prescription by December 10, 2018. As Norco 
is a controlled substance, patients are only able to obtain a prescription for a supply lasting 15 
days. Accordingly, each of Nurse Rich’s refills provided a 15-day supply of the drug to Petitioner. 
The medical records reveal that Nurse Rich ordered a refill of Petitioner’s prescription on 
November 7, 2018. Petitioner then returned to the clinic on November 19, 2018, and reported 
running out of her Norco two days earlier. However, Petitioner’s most recent prescription refill 
should have provided sufficient medication through November 22, 2018. Nevertheless, Petitioner 
obtained yet another refill during the November 19, 2018, office visit. Petitioner then returned to 
Nurse Rich on December 10, 2018, and claimed she ran out of Norco on December 6, 2018. After 
Nurse Rich provided a refill of the prescription, Petitioner returned on December 20, 2018, for yet 
another refill. Petitioner told Nurse Rich she needed her refill early due to the clinic’s closure over 
the Christmas holiday. That refill should have provided medication through January 9, 2019. 
Instead, Petitioner told Nurse Rich on January 16, 2019, that she ran out of Norco on January 2, 
2019. Petitioner obtained another prescription refill on January 31, 2019. By that date, Petitioner’s 
pharmacist was concerned about the amount of Norco Petitioner had obtained. Finally, on February 
14, 2019, Nurse Rich provided Petitioner with a final refill of the Norco prescription and ordered 
a drug test. The medical records show that by December 10, 2018, Petitioner was already engaging 
in drug-seeking behavior regarding the Norco prescription. 

 
The Commission declines to find Respondent liable for medical expenses resulting from 

Petitioner’s abuse of her Norco prescription. Both Nurse Rich and Petitioner testified that the sole 
reason for Petitioner’s routine office visits was to manage Petitioner’s medication. However, the 
credible evidence shows that Petitioner at best was misusing her Norco prescription for no less 
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than a few months before February 14, 2019. As a result of Petitioner’s clear abuse of her Norco 
prescription, the Commission finds only medical expenses related to treatment Petitioner received 
before December 10, 2018, are reasonable, necessary, and causally related to the June 29, 2018, 
work injury. This includes any prescriptions for Norco Petitioner received on or after December 
10, 2018. Therefore, the Commission modifies the Decision of the Arbitrator and awards 
reasonable and necessary medical expenses incurred by Petitioner only through December 9, 2018.  

 
 

 
The Commission otherwise affirms and adopts the Decision of the Arbitrator. 
 
 
 

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed on April 2, 2020, is modified as stated herein. 
 
IT IS FURTHER ORDERED that Respondent shall pay reasonable and necessary medical 

expenses incurred by Petitioner through December 9, 2018, as provided in Sections 8(a) and 8.2 
of the Act. 
 

IT IS FURTHER ORDERED that Respondent shall receive credit for all amounts paid, if 
any, to or on behalf of Petitioner on account of said accidental injury. 
 

IT IS FURTHER ORDERED that this case be remanded to the Arbitrator for further 
proceedings consistent with this Decision, but only after the latter of expiration of the time for 
filing a written request for Summons to the Circuit Court has expired without the filing of such a 
written request, or after the time of completion of any judicial proceedings, if such a written request 
has been filed. 
 

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n) 
of the Act, if any. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $7,500.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

o: 5/4/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

June 30, 2021
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Decision Type Commission Decision 
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Number of Pages of Decision 24 
Decision Issued By Kathryn Doerries, Commissioner 

 

 

Petitioner Attorney  Charles Haskins, Jr. 
Respondent Attorney Timothy O'Gorman 

 

          DATE FILED: 6/30/2021 

  
  

 

  
  
 /s/ Kathryn Doerries, Commissioner 
 Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
 X reverse as to denial of prospective med.                         

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify to award prospective medical   None of the above 

  
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
ANTHONY GLYNN, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 13292 
 
 
UTILITY TRANSPORT SERVICE, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b)/8(a) having been filed by Petitioner herein, and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
temporary total disability, medical expenses, and prospective medical care, and being advised of 
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 
 

FINDINGS OF FACTS AND CONCLUSIONS OF LAW 
 

Petitioner, a 50-year-old employee of Respondent, described his job as a roll-off truck 
driver. Petitioner agreed he was working for Respondent on 4/17/17. Prior to that time, Petitioner 
had not sustained any injuries to his low back, nor had he received any type of treatment for any 
back condition. Before that date, he was under no work restrictions or limitations relative to his 
low back. Petitioner was born in Ireland. He came to the USA in 1996. Prior to coming he had 
obtained a high school education in Ireland. He had worked in the glue industry in Dublin, Ireland, 
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which entailed loading hoppers with chemicals and monitoring the heat and distillation process. 
He lifted items weighing in the range from 25 kilos to lifting a 55-gallon drum off the ground. 
(T.15-17) 

 
When he came to the America in 1996, because his company was expanding to the U.S., 

Petitioner became a permanent resident. He initially came to the Chicago area and the company 
was located in the Frankfort, Illinois area. Petitioner became a member of the Laborers’ Union in 
1998 performing various labor work which included lifting, bending and stooping. Petitioner then 
worked for a company called Brackenbox where he drove a roll-off truck. Petitioner next went to 
work for Respondent, which was affiliated with Brackenbox, but Respondent was the entity that 
employed all union drivers. The job of roll-off driver dealt with construction debris, sand and dirt.  
 
 On the date of accident, April 17, 2017, Petitioner was operating a truck and lifting a roll-
off dumpster in the air with a hook from his truck. Petitioner testified that the front wheels of his 
truck came off of the ground due to the weight of the box. Petitioner testified the box fell and the 
truck slammed to the ground. After that happened, Petitioner was in a lot of pain and agony in his 
lower back. (T.20) 
 
 Petitioner was transported by ambulance to Swedish Covenant Hospital where he remained 
in-patient from 4/17/17 to 4/22/17. Petitioner was diagnosed with a compression fracture of L2. 
Petitioner came under the care of Dr. Laich who performed stabilization surgery consisting of L1-
L3 posterior reconstruction including utilization of posterior screws and rod (PX 4). Petitioner 
agreed he was off work at that time. After discharge, Petitioner followed up with Dr. Laich on 
5/25/17 and 7/27/17. Dr. Laich recommended physical therapy and aquatic therapy. Petitioner 
testified he did not have the therapy at that time as the insurance had denied it. Petitioner was 
continued off work and under care of Dr. Laich whom he saw again November 2017. (T.20-22) 
     
 Petitioner agreed he was seen by Dr. Michael Kornblatt at the request of Respondent. Dr. 
Kornblatt had indicated (per reports) that therapy was appropriate and Petitioner started therapy at 
ATI, including water therapy. Petitioner had to drive periodically for the water therapy to 
Bourbonnais, Illinois, from his home in Midlothian. Petitioner was also receiving land based 
therapy at that time and continued this course of treatment. Dr. Kornblatt indicated Petitioner could 
return to work under light duty restrictions. At that time, Dr. Laich indicated that Petitioner should 
be off of work. (T.22-24) 
 
 Respondent offered Petitioner a light duty position and he returned to light duty work 
around 12/5/17. Petitioner’s job duties at this time included sweeping the floors in the shop at the 
truck shop yard, mopping the offices, emptying garbage, and picking up and delivering parts for 
trucks. When he delivered truck parts, he testified, he drove a distance between 3 and 70-80 miles. 
(T.24-25) 
 
 Petitioner testified that during that time, he had to take a lot of breaks and he was feeling 
pain in his lower back. He was in physical therapy at that time and they were recommending that 
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he progress to work hardening. Petitioner believed it was Dr. Kornblatt who recommended the 
work hardening. Petitioner began work hardening at ATI on 2/18/18 where he was pulling weights 
on a cable towards his body. He pushed weights out with his arms, while laying on a mat and 
bringing his body upwards with a ball under his knees. He also lifted weights while laying on a 
bench and utilized a treadmill. Petitioner testified the longer he was doing it the worse he felt, the 
more pain he was in and the less energy he had. (T.25-27) Petitioner attended part of the day on 
2/19/18. Petitioner testified on the 2nd day of work hardening, he recalled lying on the bench after 
lifting some weights, 10-20 pounds in each arm. He then tried to get off the bench but was unable 
to do so. He stated he had to roll off the bench to “sort of fall on the floor.” He advised the therapist 
at ATI he was not going to be able to do it. Petitioner stated the therapist advised him to call his 
doctor. (T.27-28) 
 
 Petitioner saw Dr. Laich on 2/23/18 who provided an off work note and Petitioner brought 
it to Respondent. Petitioner continued receiving regular therapy rather than work hardening at ATI. 
Petitioner was ultimately discharged from therapy during the middle of March 2018. Petitioner 
was returned to restricted work on 3/19/18. Petitioner underwent a CT scan at the request of Dr. 
Laich which revealed the comminuted fracture at L2 and it was noted that the fusion L1 to L3 with 
the rods and pedicle screws with hardware intact. Dr. Laich reviewed the results of the CT scan 
and recommended Petitioner consider an L2 corpectomy and reconstruction given Petitioner’s 
ongoing pain complaints. (T.28-31) 
 
  Petitioner continued to work light duty for Respondent during that time period. Petitioner 
testified that in July 2018 he was relocated to Respondent’s site at 700 East 138th Street in Chicago. 
Petitioner stated dump trucks arrived daily with loads of dirt and he was initially supposed to check 
the loads with a PID tester which tests for contamination. He then had to write a ticket for the 
trucks indicating their location, material, order number, and date. Petitioner testified that job was 
easier than the job at the other yard he had worked at for Respondent. Petitioner testified he brought 
a rocking chair from home with a cushion to sit in. Petitioner stated he was now required to inspect 
every truck which required him to climb on every truck and inspect every load.  (T.31-33) 
 
 Petitioner testified he had viewed the surveillance videos of him performing various 
activities around his home, driving and traveling. Petitioner testified he was out of the country for 
about 10 days in Ireland, and he had stopped in Iceland. He testified he informed Respondent of 
that trip. Petitioner further testified that from what he viewed on the surveillance videos, he did 
not perform any activity that he would not have performed while on light duty. (T.33-34) 
             
 On cross examination, Petitioner agreed he had returned to light duty on 12/5/17. He 
participated in work hardening on 2/17/18, but did not return to work on 2/20/18. Petitioner 
returned to work 4 weeks later on 3/18/18. Petitioner agreed the job duties he was asked to perform 
on 3/18/18 were similar to the job duties he had been performing prior to work conditioning. 
Petitioner was currently working. (T.34-36) 
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Medical Records 
 

The medical records of Swedish Covenant Hospital dated 4/17/17 noted Petitioner’s 
complaints of low back pain at 10/10 for several hours. The history of accident states, “Patient was 
inside the cabin of a dump truck, the dump truck was lifted off the ground to (sic) heavy weight in 
the rear, and the front end slammed down. The patient was lifted off of his seat and sustained the 
injury to his low back.” (PX 4) An x-ray of the lumbar spine revealed a compression fracture L2 
vertebrae. The operative report noted the fracture and an L1-3 reconstruction posterior with pedicle 
screws was performed by Dr. Laich. (PX 4) 
   
 On 4/18/17, Petitioner had a neurology consult with Dr. Laich. Dr. Laich noted the same 
history of accident and noted that the MRI showed an acute fracture at L2, moderate loss of disc 
space and stenosis. Dr. Laich diagnosed the traumatic compression fracture as well as muscular 
strain/sprain. (PX 4) 
 
 The Swedish Covenant discharge summary of 4/22/17 noted the same diagnosis and MRI 
findings. The record further noted a CT scan showed several fracture lines at L2 with the largest 
at transverse plane AP. (PX 4) 
  
 Petitioner continued to treat with Dr. Laich who noted on 5/25/17 Petitioner reported low 
back pain with activity, increased pain with long standing and bending. Petitioner was prescribed 
Chantix. (PX 6) A follow-up visit on 7/27/17 noted Petitioner reported ongoing low back pain and 
right leg pain. Dr. Laich noted symptoms improving but pain with sitting, walking and increased 
pain with sustained activities during the day. Dr. Laich further noted negative Waddell’s signs.  
Physical therapy was prescribed. The follow up visit on 11/24/17 noted ongoing low back pain, 
increased with activity. Workers’ Compensation was then approving therapy. Dr. Laich noted that 
Petitioner was deconditioned. Petitioner was kept off work and physical therapy and aqua therapy 
were prescribed. Dr. Laich was then considering a CT myelogram due to Petitioner’s lack of 
progress. (PX 6) 
 
 Petitioner returned to Dr. Laich on 1/5/18 where it was noted Petitioner has been 
performing light duty since 12/1/17 secondary to an IME (Dr. Kornblatt). Dr. Laich noted ongoing 
low back pain and right leg pain, aggravated by activity. Dr. Laich disagreed with Dr. Kornblatt’s 
plan for physical therapy to be followed by an FCE. Dr. Laich noted Petitioner had returned to 
smoking with his return to work. Dr. Laich again noted negative Waddell’s signs and he prescribed 
physical therapy and aquatic therapy, and to remain on light duty. (PX 6) 
 
 Dr. Laich saw Petitioner for follow-up on 2/16/18 and noted Petitioner was tolerating light 
duty if working upright, with no twisting or lifting. Dr. Laich further noted that Petitioner did not 
feel he had a desirable lifestyle with his ongoing pain symptoms. Therapy was continued and Dr. 
Laich ordered Petitioner off work through work hardening and an FCE. (PX 6) Petitioner 
underwent a second CT scan at Swedish Covenant on 2/28/18 which revealed the comminuted 
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fracture at L2 and identified the fusion at L1-L3 with rods and pedicle screws with intact hardware 
and normal alignment. (PX 5) 
 
 Petitioner returned to Dr. Laich on 3/16/18 and again reported his current life was 
unacceptable and desire for activity under his current circumstances was not possible. Petitioner 
at that time was considering the previously recommended L2 corpectomy and reconstruction, but 
Petitioner needed to work to survive financially. Petitioner’s chief complaint was low back pain, 
right and left leg pain. Dr. Laich allowed Petitioner to return to light duty work, 20 pound lifting 
restriction with no driving; restrictions set per work hardening. Dr. Laich was still considering 
surgery. (PX 6) 
 
 Petitioner returned for follow-up on 4/26/18 where Dr. Laich noted Petitioner’s ongoing 
low back pain with right radiculopathy. Petitioner was returned to work and considering the 
recommended surgery. Dr. Laich noted Petitioner had a recent IME and he disagreed with the IME 
opinion that Petitioner would not benefit from the recommended surgery. The diagnosis of Dr. 
Laich then was degenerative disc disease, closed unstable burst fracture L2 with delayed healing, 
post fusion, low back pain. Dr. Laich took Petitioner off work. (PX 6) 
 
 Medical records of ATI where Petitioner received therapy between 11/14/17 and 3/19/18 
noted Petitioner’s signs and symptoms were consistent with the diagnosis, low back pain with 
radiating pain right lower extremity. They noted Petitioner’s deficits with stairs, bending, lifting, 
and they noted Petitioner’s job required heavy to very heavy demand. Petitioner’s status as of 
1/2/18 was noted as sedentary. (PX 8) 
 
 Respondent presented surveillance video admitted as RX 7. Petitioner is viewed on 8/15/17 
walking by garbage cans, walking to the house, and later retrieving empty garbage cans and 
bringing them up the driveway. The surveillance video dated 8/26/17 showed Petitioner briefly in 
a van. The video clip from 9/20/17 showed Petitioner driving, and later walking by the house. The 
video clip from 9/22/17 showed Petitioner picking up garbage with a grabber and pulling garbage 
cans up the driveway. Petitioner is also seen kneeling and bending over on to hands and knees 
cleaning under a riding mower for 5-10 minutes. Petitioner is then shown driving a mower cutting 
grass for approximately 15 minutes; some bouncing on the mower can be seen. Petitioner is seen 
picking up grass/debris from the sidewalk with the grabber and then walking away with the bucket.
    

A video clip from 6/24/18 showed Petitioner walking with buckets in the yard, doing some 
yard work, moving up and down, and trimming bushes. Some kneeling and bending is also noted. 
The video clip from 6/28/18 shows Petitioner driving to the airport and sitting in a van. After about 
9:00 p.m., Petitioner is seen pulling bags and standing in line for bag check-in and, later, standing 
outside, then returning back to the line. (RX 7). Petitioner viewed the surveillance video and 
indicated that there was nothing depicted in the videos that he had not done while performing light 
duty for Respondent. (T.34) 
 
    Deposition Testimony of Dr. Edward Goldberg 
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 Dr. Goldberg, board certified orthopedic surgeon with a concentration in spinal conditions, 
is licensed in Illinois and practices at Midwest Orthopedics at Rush. He examined Petitioner at 
Petitioner’s counsel’s request on 8/31/18. Dr. Goldberg reviewed Petitioner’s medical records and 
the film of the recent CT scan. (PX 7, T.3-5) 
 
 Dr. Goldberg noted that Petitioner reported being 52 years old and was working for 
Respondent at the time of the accident. Petitioner had injured his lumbar spine on 4/17/17 when 
he was attempting to load a dumpster and the front of the truck went into the air and then slammed 
to the ground. He noted Petitioner had sustained an L2 fracture from the accident. Petitioner 
underwent a posterior procedure by Dr. Laich. Petitioner reported he started therapy about 3 
month’s post-operative, and had returned to light duty work in December 2017. Dr. Goldberg noted 
Petitioner continued to have low back pain and was off medications. Petitioner denied any 
radicular pain, paresthesia, motor deficits, or bowel/bladder dysfunction. (PX 7, T.5-6) 
 
 Dr. Goldberg noted Petitioner had seen Dr. Laich who was recommending a 
corpectomy/vertebrectomy L2. He noted Dr. Kornblatt, Respondent’s IME physician, disagreed 
with that recommendation. (PX 7, T.6-7) 
 
 Dr. Goldberg reviewed Petitioner’s medical records including the operative report. Surgery 
was reported as without complications. Dr. Goldberg noted the 5/25/17 CT scan showed 
instrumentation was well positioned. Dr. Goldberg noted that Dr. Laich indicated on 7/27/17 
Petitioner denied significant problems. Dr. Goldberg stated there was no bone graft placement 
noted in the 4/19/17 operative report for arthrodesis per radiographic criteria. Petitioner was  
examined again by Dr. Kornblatt on 11/6/17 who noted the work injury and diagnosed the lumbar 
fracture and 6 months post-surgery, ORIF L1-L3. Dr. Goldberg noted Dr. Kornblatt felt the 
treatment had been reasonable and necessary and that Petitioner could return to light duty work 
with 20 pound occasional lifting and 10 pound frequent lifting. Dr. Kornblatt did not feel Petitioner 
was at MMI at that time. (PX 7, T.7-8) 
 
 Dr. Goldberg noted Petitioner saw Dr. Laich on 11/23/17 and discussed the x-ray results 
which showed artifact around a screw.  Further physical therapy was planned at that time. Dr. 
Goldberg noted on 1/5/18, Dr. Laich again released Petitioner to light duty and noted Petitioner’s 
ongoing low back pain and Dr. Laich recommended further therapy. Dr. Goldberg noted that on 
2/16/18 Dr. Laich again recommended further therapy, but not work conditioning. Dr. Goldberg 
noted Petitioner underwent a CT scan on 2/28/18 which re-demonstrated an unhealed L2 vertebrae 
body fracture; the instrumentation was well positioned, however, there was no bony fusion 
evidencing healing. (PX 7, T.8) 
 
 Dr. Goldberg noted on 3/16/18 Dr. Laich discussed the possibility of a corpectomy and 
reconstruction due to the fact the fracture had not healed. Dr. Goldberg noted on 4/19/18, Dr. 
Kornblatt felt that Petitioner was at MMI and Dr. Kornblatt did not feel the proposed surgery 
would provide any significant relief. Dr. Goldberg noted on 4/26/18, Dr. Laich found Petitioner 
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symptomatic and again recommended surgery. On 6/17/18, Dr. Kornblatt again evaluated 
Petitioner and he felt Petitioner was at MMI. (PX 7, T.8-9) 
 
 Dr. Goldberg examined Petitioner and noted the well healed incisions from surgery and 
negative Waddell’s signs. Dr. Goldberg reviewed the CT scan and stated the L2 fracture site was 
not healed; there was still a gap between the front and back of the bones. Dr. Goldberg stated the 
appropriate treatment given Petitioner’s ongoing symptoms was either consider surgery or live 
with the pain. Dr. Goldberg further testified that if Petitioner was considering surgery, “[t]he issue 
here is it’s too late to get the fracture to heal, you’re out of the golden period.” When asked what 
the “golden period” was, he responded, “If you’re going for just the internal fixation, it’s a week. 
As this point, what you’re talking about is resecting the fractured bone which---isn’t going to heal 
and doing a reconstruction from L1 to L3, that may involve, most commonly, a cage with bone 
graft. In other words, you’re removing the bad vertebral body and replacing it with a cage and you 
ultimately would be fusing L1 to L2/3.” (PX 7, T.9-11) 
 
 Dr. Goldberg reviewed Dr. Kornblatt’s IME report dated 9/17/18. Dr. Goldberg did not 
view the surveillance video that Dr. Kornblatt referred to in the report. Dr. Goldberg testified 
activities like weeding, sitting in a car for an hour, potentially taking an airplane trip, did not 
change his opinion. He did not agree with Dr. Kornblatt’s opinion that the corpectomy surgery 
would not increase Petitioner’s functional capacities. Dr. Goldberg stated that the fracture was not 
healed so that was why Petitioner had residual pain. Dr. Goldberg stated that there is motion at the 
fracture site and that results in Petitioner’s ongoing pain. Dr. Goldberg believed that the surgery 
would improve the pain and potentially improve Petitioner’s functional capacities. Dr. Goldberg, 
however, did not know to what degree of improvement. Dr. Goldberg testified that the delay in 
starting therapy did not impact Petitioner’s condition as immobilization promotes healing of the 
fracture. (PX 7, T.11-13) 
 

Deposition Testimony of Dr. Kornblatt    
  
 Dr. Kornblatt identified his IME report of 11/6/17 (Dep X 2) regarding Petitioner. He had 
reviewed Petitioner’s medical records as summarized in his report as well as the surveillance video 
of 8/15/17. He obtained a history from Petitioner and noted Petitioner was 51 years old and worked 
for Respondent for 5 years. Dr. Kornblatt testified that on 4/17/17 Petitioner sustained an L2 
compression fracture when a heavy load was placed on his truck that lifted the truck’s front end 
and violently dropped it to the ground. (RX 1, T.4-7) 
 
 Dr. Kornblatt stated Petitioner was transported to Swedish Covenant Hospital and 
diagnosed with a fracture, underwent surgery 2 days after admission and was discharged 2 days 
later. While at home, Petitioner underwent sessions of occupational therapy and was scheduled for 
post-operative physical therapy but that was not done as it had not been approved. Petitioner’s 
activity level at home consisted of walking about three quarters to two miles per day, and he 
performed light housework. Petitioner had reported significant relief with the surgical treatment. 
(RX 1, T.7) 
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 Dr. Kornblatt examined Petitioner who reported moderate central low back pain with 
sitting greater than 1 hour, and with bending, twisting or lifting. Petitioner reported tingling in the 
right thigh and at times in the leg when driving greater than 1 hour. Petitioner had reported no 
radicular leg pain. He examined Petitioner and noted no apparent distress. He noted the well- 
healed lumbar scars from surgery. The spine was not tender and his gait was intact. There was 
some limitation in the range of motion of the lumbosacral spine. Straight leg raising was with tight 
hamstrings, at 80 degrees without pain. Muscle strength and neurologic exam was normal. Dr. 
Kornblatt observed no signs of symptom magnification. Dr. Kornblatt’s diagnosis was 6 months 
post-operative ORIF L2 compression fracture, fusion L1-3. (RX 1, T.7-9) 
  
 Dr. Kornblatt stated Petitioner sustained a work injury that resulted in an L2 compression 
fracture necessitating surgery and treatment. The treatment had been reasonable and necessary to 
treat the symptoms. At that time, he felt Petitioner should remain on light duty restrictions and, in 
the future, he may be able to reduce the restrictions. At that time, he felt Petitioner had not yet 
reached MMI. (RX 1, T.9-11) 
 
 Dr. Kornblatt identified his IME report of 4/9/18 (Dep X 3). He had reviewed additional 
medical records for the report and obtained additional history from Petitioner. Petitioner reported 
that he had returned to light duty work in December 2017. Dr. Kornblatt noted Petitioner had tried 
participating in work conditioning but it had increased his pain. Petitioner had been off of work 
for about a month when he saw Petitioner at that time. Petitioner complained of moderate to severe 
throbbing back pain, mid to low back region. Petitioner had increased left low back pain with 
sitting and at times to the right side. Dr. Kornblatt again examined Petitioner noting the physical 
findings were the same as his previous findings. He reviewed the 2/28/18 CT scan that showed the 
internal fixation with pedicle screws and rods L1-3 intact, no obvious loosening. He felt the 
alignment was well maintained. He noted the compression fracture involving the L2 vertebral 
body. Dr. Kornblatt noted degenerative changes at L1-3 and he felt there was progressive healing 
at the fracture site. Dr. Kornblatt testified there was no evidence of spinal canal compromise at 
any motion level. The cortices were excellent posteriorly and anteriorly; nothing was impinging 
the canal. (RX 1, T.11-14) 
 
 Dr. Kornblatt stated his diagnosis was 1 year post-surgery fusion L1-3, L2 compression 
fracture. He stated the treatment had been reasonable and necessary and causally related to the 
accident. Dr. Kornblatt felt the time that Dr. Laich restricted Petitioner to light duty had been 
reasonable. Dr. Kornblatt testified that to really determine Petitioner’s functional level, an FCE 
should be performed. He felt Petitioner reached MMI and no further treatment would improve 
Petitioner’s ability to function. He stated the fracture was clinically healed at that time. However, 
Dr. Kornblatt wanted to review x-rays. (RX 1, T.14-16) 
 
 Dr. Kornblatt identified his IME addendum report of 6/7/18 (RX 1, Dep. Exhibit 4). He 
had reviewed the x-rays noting they were AP and lateral and lateral flexion-extension x-rays from 
1/5/18. He noted the pedicle screw and rod fixation was noted L1-3, there was no internal fixation 
at the fractured L2 segment. Dr. Kornblatt noted no changes from the prior x-rays he had reviewed. 

21IWCC0334



17 WC 13292 
Page 9 
 
He saw no evidence of loosening and testified the fixation was solid. He again felt it was 1 year 
post-operative and Petitioner was at MMI. (RX 1, T.16-18) 
 
 Dr. Kornblatt identified his 9/17/18 addendum IME report (Dep. X 5). He reviewed 
additional medical records and surveillance video. At that time, he felt Petitioner could at least 
work light to medium level work and he felt Petitioner should have an FCE. As to the surgical 
suggestion by Dr. Goldberg, Dr. Kornblatt did not believe an L2 corpectomy was an appropriate 
procedure for Petitioner. Dr. Kornblatt did not think the procedure would alleviate the type of 
symptoms Petitioner reported and it was not going to allow Petitioner to be more active or lead a 
more active life style. He did not think the procedure would make Petitioner more functional or 
diminish the work restrictions. Dr. Kornblatt stated it was possible the surgical procedure could 
make it worse noting it is a big surgery. He understood from the records that Petitioner did not 
want to undergo further surgery. (RX 1, T. 18-22) 
 

On cross examination, Dr. Kornblatt testified that he certainly would not, in this case, 
advise the procedure to be performed. He was not saying a corpectomy for a non-union fracture is 
inappropriate, he testified. If a patient is asymptomatic you would not do it even if diagnostics 
showed it never healed and there might be some progression of a deformity. Dr. Kornblatt testified 
that there are patients with a fracture at the L2 level that has healed or almost completely healed, 
there is no progression of deformity, and they have pain, so “somebody might want to do a 
corpectomy on them and an interspinous fusion.” Dr. Kornblatt testified it depends on the clinical 
situation. When asked if there was a non-union in this case, Dr. Kornblatt testified, “[c]linically 
there is no non-union. But radiographically, that fracture can heal over a period of two years.” He 
stated you need a period of time and need to compare x-rays. He stated theoretically a nonunion 
of a fracture may be a competent cause of mechanical back pain. However, in his opinion, the 
proposed corpectomy surgery was not necessary. (RX 1, T.24-27) 
 

The Commission notes Dr. Kornblatt reviewed additional medical records and reviewed 
surveillance video for his 9/17/18 addendum report. At that time he felt Petitioner could at least 
work light to medium duty level work and he felt Petitioner should have an FCE. As to the surgical 
suggestion by Dr. Goldberg, Dr. Kornblatt did not believe an L2 corpectomy was an appropriate 
procedure for Petitioner. He did not think the procedure would alleviate the type of symptoms 
Petitioner reported and it was not going to allow Petitioner to be more active or be beneficial for 
Petitioner. At deposition, Dr. Kornblatt admitted that an L2 corpectomy and fusion is appropriate 
for a non-union fracture at the L2 level (RX 1, T.24-27) He further testified that patients with 
healed or almost healed fractures who have pain may need a corpectomy. (RX 1, T.25) In Dr. 
Kornblatt’s 4/9/18 report (RX 1, Dep. Exhibit 3), Dr. Kornblatt noted that he had reviewed the CT 
scan of 2/28/18 and he opined it appeared to reveal progressive healing at the fracture site. On 
cross examination, Dr. Kornblatt admitted that progressive healing indicates something that was 
not complete. He further admitted that a non-union was a competent cause of mechanical low back 
pain (RX 1, T.26)  
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    The Commission notes Dr. Goldberg examined Petitioner and noted negative Waddell’s 
signs. He too reviewed the CT scan and stated the fracture was not healed; there was still a gap 
between the front and back of the bones. Dr. Goldberg stated that with the ongoing symptoms there 
were 2 options; live with the condition or consider surgery, as the fracture will not heal at that 
point. Dr. Goldberg indicated most likely it would involve a cage and ultimate fusion at L2-3. (PX 
7, T.9-11) At deposition, Dr. Goldberg was shown a recent report prepared by Dr. Kornblatt from 
9/17/18. He did not view the surveillance video that Dr. Kornblatt referenced in the report. Dr. 
Goldberg stated activities such as weeding, sitting in a car, potentially going on an airplane trip 
did not change his opinions. He did not agree with Dr. Kornblatt’s opinion that surgery would not 
increase Petitioner’s functional capacities. Dr. Goldberg stated that the fracture was not healed and 
that was causing residual pain. Dr. Goldberg stated there was motion at the fracture site and that 
results in pain. Dr. Goldberg believed that the surgery would improve the pain complaints and 
potentially improve functional capacities. Dr. Goldberg did not, however, know to what degree as 
Petitioner would still need to go through rehabilitation. (PX 7, T.11-13) 

       
The surveillance video admitted into evidence (RX 7) shows Petitioner performing a 

number of yard chores, walking around and driving. The video shows Petitioner bending over and 
on his hands and knees, reaching and doing yard work for some periods of time. The Commission 
notes the video depicts Petitioner performing relatively light activities, albeit with some bending 
and reaching, however, nothing significant was observed as beyond the stated light duty 
restrictions.  

 
Dr. Laich indicated the proposed surgery was an attempt to relieve Petitioner’s ongoing 

pain and symptoms. There is a difference of medical opinion if the compression fracture is healed 
but it was acknowledged by Dr. Kornblatt a non-healed compression fracture can be a source of 
pain. (RX 1, T.24-27) Dr. Goldberg indicated it was a decision for Petitioner as to whether or not 
to pursue surgery. If Petitioner could not live with the pain, Dr. Goldberg thought the proposed 
would help Petitioner’s ongoing pain and symptoms. (PX 7, T.11-13)    

  
The ATI discharge summary of 3/19/18 documented Petitioner’s low back pain with 

radiation to the right leg, and low back pain with all movements. (PX 8) 
 

Dr. Laich’s 4/26/18 follow up record noted Petitioner’s ongoing low back pain with right 
radiculopathy. He noted Petitioner was returned to work and considering the recommended surgery 
of an L2 corpectomy and reconstruction. Dr. Laich noted Petitioner had a recent IME and he 
disagreed with the opinion of Dr. Kornblatt that Petitioner would not benefit from the 
recommended surgery. The diagnosis of Dr. Laich at that time was degenerative disc disease, 
closed unstable burst fracture L2 with delayed healing; post fusion, low back pain and he took 
Petitioner off work. (PX 6) 
 

The Commission finds that the evidence and testimony in this record shows the prospective 
surgery, the L2 corpectomy and reconstruction, recommended by Drs. Laich and Goldberg is 
reasonable and necessary to cure or relieve the effects of the work-related injury. The evidence in 
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this record clearly documents Petitioner’s testimony of complaints with activity.  Specifically, the 
medical case management final report of 6/29/18 noted, “…lower back pain 2-3/10 with minimal 
activity and 6-8/10 with increased moderate activity, he has pain with any movement.” (PX 9, 
Progress Report 13)  

 
The Commission finds the opinions of Drs. Laich and Goldberg are persuasive and fully 

supported by the evidence. The Commission adopts the opinion of Dr. Goldberg that as seen on 
the most recent CT scan, there is still a gap between the front and the back of the bones and in this 
case it is too late to get the fracture to heal. Petitioner is out of the golden period, as Dr. Goldberg 
stated (PX 7, T. 10-11). Although Dr. Kornblatt indicated that clinically the healing was complete, 
he acknowledged that radiographically, the fracture can heal over a period of two years. Thus, the 
healing was not complete radiographically. Dr. Kornblatt admitted performing a corpectomy and 
fusion for a non-union fracture was not inappropriate. (RX 1, T.24-27) The Commission finds Dr. 
Kornblatt’s testimony, in essence, supports the need for surgery for Petitioner’s ongoing condition 
of ill-being from a non-healed fracture. The evidence clearly shows the proposed surgery is 
reasonable and necessary to alleviate Petitioner’s ongoing pain and potentially improve his quality 
of life and increase his functional capabilities. 

         
 The Commission, herein, reverses as to denial of prospective medical care of the L2 
corpectomy and reconstruction and, herein, awards the same. All else is affirmed. 
 

The Commission, herein, affirms the finding as to causal connection, and specifically 
affirms the denial the ATI medical bill in the amount of $3,701.44, and denial of temporary total 
disability benefits after February 20, 2018.  

 
 IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for the reasonable and necessary and causally related prospective medical 
procedure/surgery recommended by Drs. Laich and Goldberg pursuant to the fee schedule, as 
provided in §8(a) and §8.2 of the Act. The Commission specifically affirms the denial of the ATI 
bill.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $842.74 per week for a period of 33-4/7 weeks (4/18/17-12/4/17 and 2/17/18-
2/20/18), that being the period of temporary total incapacity for work under §8(b), and that as 
provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing and 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $40,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 /s/Kathryn A. Doerries 
o-5/4/21 Kathryn A. Doerries 
KAD/jsf

    /s/Maria E. Portela 
Maria E. Portela 

    /s/Thomas J. Tyrrell 
 Thomas J. Tyrrell 

June 30, 2021
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