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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MICHAEL DUDZIK, 

Petitioner, 

vs. NO:  16 WC 010603 

ILLINOIS DEPARTMENT OF CORRECTIONS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner  herein and notice given to 
all parties, the Commission, after considering the issues of accident, notice, medical, causal 
connection, temporary disability, permanent disability and being advised of the facts and law,  
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. 

The Commission affirms the finding that Petitioner did not suffer a work-related heart 
attack. We write separately to clarify the law regarding heart attack claims.  

CONCLUSIONS OF LAW 

Accident 

“It is well established that … [i]f there is work-related stress, either physical or emotional, 
that aggravates the [heart] disease so as to cause the heart attack, then there is an accidental injury 
or death arising out of and during the course of the employment.” Associates Corp. of North 
America v. Industrial Comm’n, 167 Ill. App. 3d 988, 996, 522 N.E.2d 102, 108 (1st Dist. 1988). 
Here, Petitioner did not testify as to his emotional stress level during the warrant operation; instead, 
he claims his heart attack was caused by the physical stress of wearing 50 pounds of gear on a 
warm day. (T. 31, 33) The Commission finds Petitioner’s claim fails because his cardiac event 
clearly started while he was at home on May 1, 2013, as reflected in the medical records.  
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The Commission relies upon the Loyola University Medical Center records that reveal that 
four individuals took a medical history from Petitioner on May 2, 2013, and memorialized that 
Petitioner stated his chest pain began the night before: Andrew Soltys, R.N. – “chest 
pain…intermittent since yestereay [sic]”; Dr. Bruce Johnson – “patient complains of recurrent 
substernal chest pain since last PM lasting about 30 minutes at a time.”; Dr. Vibhav Rangarajan – 
“he was sleeping and was awoken by substernal chest pressure…pain lasted 30 min and then 
resolved…this occurred [three] times overnight, took [two] baby ASA and [two] Aleve and went 
back to sleep”; and Dr. Bruce Lewis/Dr. Conner O’Keefe – “Had stuttering angina for the last 24 
hours. Described as a chest pressure. Started last night, woke up from sleep [three] times, relieved 
by aspirin.” (PX1, RX7) The Commission further notes Dr. Fintel, Respondent’s §12 examiner, 
found this fact significant in ruling out a causal connection between Petitioner’s heart attack and 
his employment. (RX4)  

While Petitioner denied telling the medical providers that he woke up the night before 
because of chest pain and testified he woke up because “[w]ell, probably maybe I had to use the 
washroom…[a]nd my knees are bad so I don’t sleep comfortably at all” (T. 73), the Commission 
agrees with the Arbitrator that Petitioner’s testimony is simply not credible. The Commission finds 
Petitioner failed to prove his heart attack was caused by work-related stress experienced on May 
2, 2013, and therefore, his heart attack did not arise out of or in the course of his employment. 

Given the findings on accident, all other issues are moot. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on September 11, 2019, is hereby modified for the reasons stated herein, and otherwise 
affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Petitioner failed to meet 
the threshold burden of establishing his injury arose out of or in the course of his employment. 
Therefore, all benefits are denied.  

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Pursuant to §19(f)(1), this decision is not subject to judicial review. 820 ILCS 305/19(f)(1). 

November 1, 2021 /s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O092121 
42 /s/Thomas J. Tyrrell 

Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
JEFFERSON 

)  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Holly Grames, 

Petitioner, 

vs. NO:  19 WC 28156 

Josh Addis Trucking, Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of medical and 
temporary disability and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.  The Commission further 
remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 3, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 1, 2021 /s/Deborah L. Simpson 
o10/27/21 Deborah L. Simpson 
DLS/rm 
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MICKEL REEVES, 

Petitioner, 

vs. NO:  19 WC 13957 

WATCO COMPANIES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causation, medical 
expenses and temporary total disability, and being advised of the facts and law, modifies the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.  The Commission further remands this 
case to the Arbitrator for further proceedings for a determination of a further amount of temporary 
total compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill. 2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980). 

Respondent argues the Arbitrator erred in finding Petitioner’s cervical condition causally 
related to his March 8, 2019 work accident, which Respondent claims only resulted in a torn right 
biceps tendon.   

The first question is whether Petitioner has a symptomatic cervical condition.  The 
Arbitrator found that “both Dr. Gornet and Dr. Ruyle determined that there was an acute injury on 
top of the chronic condition” and “Dr. Ahmed, the neurologist, was unable to rule out a spinal 
injury as the cause of Petitioner’s complaints.”  Dec. 8.  In contrast, Respondent’s §12 examiner, 
Dr. Butler, “disagreed with Dr. Gornet’s interpretation of the MRI and stated that the Petitioner 
had no stenosis on the right side of the neck to correlate with Petitioner’s subjective complaints” 
and “indicated that the EMG confirmed the absence of any clinical correlation.”  Dec. 5.  Dr. Butler 
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opined that “there was no causal relationship between a cervical spine condition and the work 
accident.”  Dec. 6. 

This is a difficult question to answer since both experts are quite adamant in their opinions 
about what the MRIs reveal.  This is not a situation where both experts admit there are degenerative 
changes and the only issue is whether they were aggravated by the accident.  Here, Dr. Gornet 
specifically opines that Petitioner’s December 9, 2019 MRI shows a “fragment of disc on the right 
side C6-7 best seen on image number 10, and also the acute fragmented disc at C5-6 best seen on 
image number 9.”  Px14 at 10.  Dr. Gornet opined that the axial neck pain, of which Petitioner 
complained from the onset, is consistent with a disc injury and at least a portion of Petitioner’s 
symptoms are cervically related.  Id. at 13.  Dr. Gornet testified that the new MRI on June 15, 2020 
“again revealed some loss of disc height at C5-6 and [lesser] extent at C6-7, and the foraminal 
views which were not present on the original scan.  And that's important because foraminal views 
have been shown to see at least 30 percent more disc herniations than standard MRIs.  These show 
again disc protrusions and narrowing of the foramen at C5-6, C6-7.”  Id. at 14.  His opinion is that 
Petitioner’s objective physical examination and complaints correlate with the MRI as being 
cervical in origin.  Id. at 15.  He “strongly” disagrees with Dr. Butler’s opinion that there is no 
right-sided foraminal narrowing or disc herniation because “the images are quite clear that there is 
pathology into the right foramen.”  Id. at 17.  He testified that a cervical disc replacement at C5-6 
and C6-7 “will help him with his neck pain, his residual arm pain that Dr. Paletta was unable to 
treat because it was actually emanating from his cervical spine” and “it'll help some of the facial 
numbness, even though that's not typically described, will certainly help some of his headaches. 
So all those things I think will dramatically improve.”  Id. at 16-17. 

In contrast, Dr. Butler is adamant that, regardless of causation, Petitioner’s MRI findings 
do not show any acute injury or structural nerve compression that would require any pain 
management or surgical intervention and that Petitioner’s symptoms do not correlate with a 
cervical injury because he had no right upper extremity complaints to correlate with any cervical 
compression.  Rx7 at 15-16, 17.  He opined that other than the one note on April 15, 2019, which 
documented pain at the base of the neck and “some non-defined numbness of the fingers,” there 
was no pattern or radiation and, from that point on, there was no other mention of any type of 
numbness, tingling, weakness or radiating pain as one would expect with a cervical radiculopathy. 
Id. at 18.  He further opined that the post-surgical numbness on the top of the shoulder and up into 
the neck and face do not correlate with a cervical radiculopathy.  Id.  Dr. Butler admitted that 
Petitioner’s mechanism of injury could cause a disc injury or aggravate a pre-existing cervical 
condition and that there can be a significant amount of overlap between shoulder and cervical 
conditions and symptoms.  Rx7 at 33.  However, he disagreed with Dr. Gornet’s, Dr. Paletta’s and 
the radiologist’s interpretation that the canal narrowing was severe.  Id. at 36.  He did not see any 
acute disc herniation at C5-6 because “the disc is completely collapsed.  There’s almost no disc in 
that space to herniate.”  Id. at 48.  He also disagreed that there was a disc protrusion at C6-7 and 
opined that C6-7 is “without any nerve compression on either side.”  Id.  He testified that the 
radiologist’s interpretation that the new MRI showed “acute on chronic” changes “would be 
somewhat inconsistent” because “acute is usually something within three months” and acute on 
chronic changes in June 2020 would not correlate with a work injury in March 2019.  Id. at 47-48. 
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After a thorough review of the evidence, we find Dr. Gornet’s opinion that Petitioner has 
a symptomatic cervical condition to be persuasive.  He is Petitioner’s treating physician and his 
opinion is most consistent with those of the radiologists and Dr. Paletta.  In contrast, Dr. Butler’s 
opinion is an outlier, which we find less persuasive.  

Having found that Petitioner has proven he has cervical-related symptoms, we next address 
whether they are related to his work accident.  Dr. Gornet testified that at Petitioner’s first visit 
with Dr. Paletta, on April 15, 2019, Petitioner had pain in his biceps and shoulder, which would 
be considered referred pain from the neck, along with occasional numbness into his fingers, which 
would also be radicular symptoms.  Px14 at 12.  Although Dr. Paletta noted that Petitioner “does 
not really complain about radicular symptoms,” Dr. Gornet opined that “his symptoms in his arm 
and shoulder as well as numbness are all radicular” and “they would not be considered isolated 
shoulder, especially the numbness, which clearly would indicate nerve irritation” and not a 
shoulder problem.  Id.  Petitioner also described pain extending to the base of his neck.  Id.  Dr. 
Gornet testified that it is not a “coincidence that [Petitioner] has continued pain [even after the 
shoulder surgery] because he has continued problem at C5-6.  Id. at 17. 

Dr. Gornet discounted the initial medical records prior to Petitioner’s visit with Dr. Patella 
because “when he went to the first qualified specialist [Dr. Patella], he clearly documented not 
only neck symptoms, but occasionally tinging into his digits.”  Id. at 42.  He also opined, “It's 
typical for someone to have, with a shoulder injury, to have pain only in their arm, because it's 
called referred pain.  This person's referred pain is in C5-6 distribution, which is consistent with 
the biceps, which is exactly where he's also injured.  So the overlap is obvious to qualified 
practitioners.”  Id. at 43.  He testified, “just because you can't figure out an entire problem at the 
initial visit doesn't mean that it isn't present.”  Id. at 44. 

In contrast, Dr. Butler testified, “The medical records are very clear that his initial 
complaints and report all relate directly to the presence of a rupture of his bicep tendon on the right 
side, and not a neck injury.”  Id. at 4.  He also opined that, in cases where there are combined 
shoulder/cervical issues, “in my experience, the neurologic issues are present from the beginning.  
And it's exceptionally rare with this type of history that you would have someone with a cervical 
issue present this far after the work injury.”  Id. at 44.   

Again, we find Dr. Gornet’s opinion to be most persuasive in that Petitioner’s continued 
neck and right upper extremity complaints post-shoulder surgery, remain causally related to his 
work injury.  We further note that Petitioner had no pre-accident neck or right upper extremity 
complaints or treatment, there was no gap in treatment after his work accident during which 
Petitioner was symptom free, and there is no evidence of any intervening accident to his neck.   

We next address Respondent’s arguments regarding omissions and discrepancies in the 
Arbitrator’s decision.  We acknowledge that the decision does not include the fact that the March 
8, 2019 record indicates “no numbness in right hand” and “denies numbness.”  The decision also 
does not mention that the March 18, 2019 examination revealed “full painless neck motion” and 
that Petitioner “denies any numbness or tingling.”  These omitted facts do conflict with the 
Arbitrator’s finding that “neck issues were a common thread that ran throughout the medical 
records, and he reported these issues on multiple occasions.”  Dec. 8.  Therefore, we modify the 
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decision to acknowledge that there were no complaints of numbness, tingling and neck pain at the 
initial visits but, nevertheless, find that just because Petitioner did not have these symptoms 
initially does not mean that a portion of his right shoulder and arm pain was not referred from the 
neck.  We also modify that sentence to state, “neck issues were a common thread that ran through 
the medical records since the first visit with Dr. Patella on April 15, 2019, and he reported these 
issue on multiple occasions.”  Dec. 8. 

We also acknowledge that Petitioner’s post-operative symptoms were considered 
“atypical” by Dr. Paletta, and Dr. Butler testified that Petitioner’s post-surgical symptoms of pain 
shooting up into the head causing a headache, facial pain and numbness and facial droop do not 
correlate with a cervical radiculopathy.  Rx 7 at 5.  Petitioner testified that after his surgery and 
during physical therapy, his neck was “worsening and worsening” and his shoulder symptoms 
were getting “worse.”  T.19.  Although Dr. Paletta’s operative report states, “There were no 
intraoperative complications,” his July 22, 2019 record indicates that Petitioner was getting some 
“atypical complaints” across the shoulder into the neck and right side of his face for the last couple 
of weeks.  His September 4, 2019 record indicates that the numbness was in a non-dermatomal 
distribution, but Petitioner also has some neck pain.   On September 10, 2019, Dr. Paletta wrote 
that Petitioner claimed, “this numbness has been present since surgery” and “claims this began 
postoperatively.”  However, this note does not state that Petitioner’s neck symptoms began 
postoperatively.   

Significantly, Dr. Paletta had previously noted, on April 15, 2019 (one month prior to his 
shoulder surgery), that Petitioner’s pain “also extends up to the base of the neck.”  Therefore, there 
is documented evidence of Petitioner’s neck symptoms before the surgery.  On November 6, 2019, 
Dr. Ahmed wrote that “after the surgery he has noticed worsening of the pain involving the right 
side of the neck that will shoot up into the head causing headaches and also right facial pain and 
discomfort.”  (Emphasis added.)  This does not contradict Petitioner’s testimony that he had neck 
pain prior to the surgery and supports his testimony that it worsened afterwards. 

Similarly, on January 7, 2020, Dr. Gornet noted “increasing neck pain” during his post-
surgery rehabilitation.  Although Petitioner believed the majority of his symptoms began after 
physical therapy, this does not contradict Petitioner’s testimony that he had pain at the base of his 
neck from the beginning.  Significantly, Dr. Gornet wrote, “activities such as this [rehabilitation] 
could either aggravate or cause a cervical injury.” 

The physical therapy records themselves reflect a worsening of Petitioner’s complaints.  
When he started therapy on June 6, 2019, he had 2/10 pain at rest, 9/10 pain with activity and it 
was a dull, achy, throbbing pain.  Just over a month later, on July 10, 2019, Petitioner’s pain had 
increased to 6/10 pain at rest, 10/10 with activity and it had become a “sharp stabbing pain while 
reaching.”  These documented complaints of increased pain support Petitioner’s testimony that his 
condition worsened during rehabilitation. 

Respondent argues that Petitioner’s credibility is called into question because Dr. Gornet’s 
January 7, 2020 report indicates Petitioner complained of bilateral neck pain down both sides of 
the neck but this is the first time the records mention any left-sided neck pain and Petitioner did 
not testify to left-sided symptoms at trial.  We agree that this mention of left-sided symptoms in 

21IWCC0550



19 WC 13957 
Page 5 

Dr. Gornet’s record is inconsistent with Petitioner’s otherwise consistent complaints and testimony 
of right-sided symptoms.  However, we do not believe this inconsistency in a record created by 
Dr. Gornet reflects poorly on Petitioner’s credibility.   

Respondent also argues that Petitioner’s lack of radicular symptoms is not addressed in the 
decision.  We find Dr. Gornet’s testimony persuasive that “pain in his biceps, and shoulder, and 
arm is again consistent with a cervical spine injury.”  Px14 at 17.  In other words, we find that just 
because Petitioner did not have consistent radicular symptoms all the way to his fingers does not 
mean that he did not aggravate a pre-existing cervical condition that had overlapping symptoms 
with his bicep tendon rupture. 

Respondent argues the Arbitrator did not mention the discrepancy between Petitioner’s 
testimony regarding how he swung the sledgehammer and the testimony of its witness, Daniel 
Spanglar.  We acknowledge that Petitioner testified that he used a sledgehammer “raising it above 
my head pounding excess coal out of the hopper and I heard a pop.”  T.14.  In contrast, Mr. 
Spanglar, testified that “in watching other people do it you typically swing from right or left side, 
lower up” and you would not swing over your head.  T.52-53.  However, it does not appear Mr. 
Spanglar ever performed this job himself.  Therefore, we are unwilling to impugn Petitioner’s 
credibility regarding how he was performing his job at the time of the accident with Mr. Spanglar’s 
belief, which is based solely on “watching other people.” 

Respondent argues that the initial Application for Adjustment of Claim, filed on May 14, 
2019, only lists Petitioner’s right arm and bicep as the injured body parts and he did not make a 
claim for neck pain until the Application was amended on the date of hearing.  We find that this is 
not unusual considering Dr. Gornet’s persuasive opinion that pain in the biceps and shoulder are 
consistent with a cervical spine injury.   

Respondent further argues that Petitioner is not credible because he denied attending a float 
trip before later admitting it after being impeached with evidence noted in his medical records.  R-
brief at 9.  On cross-examination, Petitioner testified: 

Q: And then it looks like in your physical therapy records you went on a 
float trip around August of 2019, do you recall that?  

A: No, ma' am.  
Q: Do you recall telling a therapist that the float trip went well?  
A: No, ma' am.  T.36. 

On redirect examination, he testified: 

Q: Float trip.  Do you remember going on a float trip following your shoulder surgery? 
A: No, sir.  
Q: If you would have gone on a float trip, would you have done any floating?  
A: No, sir.  
Q: Why not?  
A: I couldn't.  I couldn't bear the pain.  
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Q: Is it possible that you went along for the ride and let others do the floating and 
recreating?  

A: If I went, I probably just sat underneath a tree and drank a cold beer.  T.43. 

Respondent’s implication is that something occurred during this “float trip” in August 
2019.  Admittedly, Petitioner’s denial in recalling his having gone on a float trip, which is 
specifically referenced in the physical therapy records, followed by a half-admission that if he did 
go, he would not have done any floating because “I couldn’t bear the pain,” is a consideration in 
evaluating his credibility.  However, Petitioner already had documented neck pain and occasional 
numbness into his fingers as early as Dr. Paletta’s April 15, 2019 visit.  Furthermore, a month 
before this float trip in August, Petitioner had reported to the physical therapist on July 10, 2019, 
that his pain level had increased to 6/10 at rest and 10/10 during activity with “sharp stabbing pain 
while reaching.”  According to the August 19, 2019 record, Petitioner complained that the right 
side of his neck was “stiff and sore too” and his arm felt “numb like” sometimes.  This was prior 
to the August 26, 2019 physical therapy record indicating that Petitioner was on a float trip that 
previous weekend and “did well” with his condition being “about the same as always.”  Therefore, 
we do not believe the evidence reflects that anything significant occurred on this float trip to cause 
or aggravate Petitioner’s cervical condition.   

Finally, the Arbitrator wrote Dr. Paletta noted “basic cervical” discomfort on July 22, 2019.  
Dec. 2.  However, the record actually states, “basicervical” discomfort, which is confusing.  We 
take judicial notice that “basicervical” typically refers to a rare type of hip fracture (neck of the 
femur).  Therefore, we find it most likely that Dr. Paletta’s note intended to refer to Petitioner’s 
cervical area. 

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $792.93 per week for an additional period of 36-4/7 weeks, that being 
the period of temporary total incapacity for work under §8(b), and that as provided in §19(b) of 
the Act, this award in no instance shall be a bar to a further hearing and determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the medical expenses contained in Petitioner’s Exhibit 1 under §8(a) of the Act subject 
to the fee schedule in §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay for 
prospective treatment, including surgery, as recommended by Dr. Gornet under §8(a) of the Act 
subject to the fee schedule in §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 3, 2021 /s/ Maria E. Portela 

SE/ /s/ Thomas J. Tyrrell 
O: 9/7/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Yesenia Jimenez, 

Petitioner, 

vs. NO:  12 WC 023096 

Help At Home, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issue of attorneys' fees and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 29, 2018 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 3, 2021
MEP/ypv 
o 100521
49

/s/ Maria E. Portela 

/s/ Thomas J. Tyrrell 

/s/ Kathryn A. Doerries 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

ATTORNEY FEE DISPUTE 

JIMENEZ, YESENIA 

Employee/Petitioner 

HELP AT HOME 

Employer/Respondent 

Case# 12WC023096 

On 8/29/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.21 % shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0226 GOLDSTEIN BENDER & ROMANOFF 

DAVID Z FEUER 

ONE N LASALLE ST SUITE 1000 

CHICAGO, IL 60602 

4220 LULA Y LAW OFFICES 

MICHAEL B LULAY 

2323 NAPERVILLE RD SUITE 220 

NAPERVILLE, IL 60563 

2284 COZZI & GOGGIN-WARD 

MARK HZAPF 

27201 BELLA VISTA PKWY #410 

WARRENVILLE, IL 60555 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   down  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
DANIEL BRAYFIELD, 
 
 Petitioner, 
 
vs. NO:  18 WC 36482 
 
 
GILSTER-MARY LEE CORP., 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causation, medical 
expenses, prospective medical treatment and total temporary disability benefits and being advised of 
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, if 
any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 
 
 The Commission finds that the Petitioner sustained a low back strain/sprain or aggravation 
of his degenerative disc disease that was causally related to the November 7, 2018 work accident. 
However, the Commission finds Petitioner was not credible regarding his ongoing complaints of ill-
being and finds Petitioner reached maximum medical improvement as of September 3, 2019. 
Accordingly, the Commission modifies the Arbitrator’s award of temporary total disability benefits 
from 65 weeks for December 3, 2018 through March 28, 2019 and August 6, 2019 through July 9, 
2020, to December 3, 2018 through March 28, 2019 and August 6, 2019 through September 3, 2019 
for a total of 20 5/7 weeks. The Commission also modifies the award for medical expenses and 
reduces the amount of medical expenses awarded to $567.00 due and owing Chester Memorial 
Hospital; and $425.00 due and owing So. Ortho Assoc/Ortho Inst of W KY, totaling $992.00 as any 
treatment after September 3, 2019 is not causally connected to the November 7, 2018, work 
accident. The Commission vacates the award of $3,009.04 to Victor’s Medicenter Pharmacy and 
$200.00 to S. Ortho Assoc/Ortho Inst of W KY as these charges were for treatment incurred after 
Petitioner had reached MMI on September 3, 2019, and therefore,  Respondent is not liable for 
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payment of same. Additionally, the Commission vacates the award for prospective medical 
treatment.  

The Commission finds that Petitioner’s credibility is questionable, at best. Following the 
November 7, 2018 work injury, the Petitioner presented to the Chester Hospital ED on November 
10, 2018. However, he then continued to present to the ED multiple times, even after finding a 
primary care physician, for what the Commission believes to be drug seeking behavior. Petitioner 
presented to the Chester ED on November 10, 2018, November 12, 2018, November 14, 2018, 
November 23, 2018, November 27, 2018, January 16, 2019, and January 17, 2019 – all with 
complaints of severe back pain. Petitioner appeared to receive narcotic pain medication at each of 
these visits.  

On November 16, 2018, Petitioner was seen at Chester Clinic and given work restrictions. 
On November 21, 2018, Petitioner returned to Chester Clinic requesting a Norco refill. Dr. 
Kirkpatrick, who saw Petitioner on that date, indicated Petitioner should be weaned off the Norco 
and also recommended physical therapy but Petitioner refused to sign paperwork to allow the 
physical therapy referral. On December 3, 2018, Petitioner returned to the Chester Clinic and was 
seen by Dr. Molnar. Notwithstanding Dr. Kirkpatrick’s recommendation that he be weaned off 
Norco, Petitioner received a prescription for same. On December 17, 2018, Petitioner was once 
again seen at the Chester Clinic by Dr. Molnar and received yet another prescription for a Norco 
refill. On January 7, 2019, Petitioner returned to Dr. Molar seeking more Norco.  

On January 28, 2019, Petitioner was initially seen by Dr. Gornet. Dr. Gornet wanted him 
weaned off narcotics. Petitioner’s subjective symptoms upon presentation to Dr. Gornet were worse 
than they had been at the time of his visits to Chester Hospital or Chester Clinic. Dr. Gornet 
reviewed the CT scan of November 14, 2018 and performed x-rays which showed some mild loss of 
disc height at L5-S1. Dr. Gornet also ordered an MRI which was performed on January 28, 2019. 
Following the MRI, Dr. Gornet’s working diagnosis was disc injury at L5-S1 and potentially at L4-
5. Dr. Gornet again stressed he wanted Petitioner weaned off narcotics and recommended injections
at L4-5 right and L5-S1 right. (Px3)

On April 2, 2019, Petitioner underwent an L5-S1 lumbar epidural steroid injection by Dr. 
Helen Blake at the Orthopedic Ambulatory Surgery Center of Chesterfield. Prior to discharge, 
Petitioner reported pain scores of 2-3/10.  

Between epidural steroid injections and prior to his follow up visit with Dr. Gornet, on April 
5, 2019, Petitioner returned to Dr. Molnar seeking more Norco. Petitioner reported to Dr. Molnar 
that Dr. Gornet diagnosed him with multiple bulging discs in his back during the January 28, 2019 
visit.   

On April 8, 2019, Petitioner saw Dr. Gornet one final time. Petitioner reported he returned to 
work 2 weeks prior, and had been trying to work, but his pain increased. Despite Petitioner’s 
continued complaints of pain, Dr. Gornet released Petitioner to work light duty. Dr. Gornet wanted 
Petitioner to complete the second injection and return in two months. If at that time Petitioner 
continued to have pain and was off all narcotics, Dr. Gornet opined Petitioner’s only option would 
be to undergo a discogram at 3-4 and 4-5 with the presumption that 5-1 would need to be treated. 
(Px3)  

21IWCC0552



18 WC 36482 
Page 3 

On April 16, 2019, Petitioner underwent a second lumbar epidural steroid injection at L4-L5 
with Dr. Blake. Prior to discharge, he reported pain scores of 0/10. At no point did Petitioner 
attempt to wean off the narcotics as recommended by Dr. Gornet. Moreover, Petitioner never 
returned for a follow up visit with Dr. Gornet.  

By May 2, 2019, Petitioner returned to Dr. Molnar stating the pain was too bad to work. On 
May 13, 2019, Petitioner reported to Dr. Molnar that he did not yet have a date for surgery from the 
back surgeon.  

On May 20, 2019, Petitioner returned to Dr. Molnar seeking more Norco. Petitioner 
requested a different surgeon as of May 29, 2019. Petitioner told Dr. Molnar that his reason for 
wanting to switch doctors was due to his inability to get into see Dr. Gornet and that it was too far a 
drive from his home to Dr. Gornet’s office. In reviewing the totality of the records, the Commission 
finds that a more plausible explanation is that Petitioner did not want to wean himself off narcotics 
nor did he want to undergo the further testing recommended by Dr. Gornet. Petitioner reported to 
Drs. Jones and Wayne that the injections Dr. Gornet performed provided no relief.  

Based on the apparent non-compliant and drug seeking behaviors, as well as the doctor 
shopping and significant differences in symptoms in his presentations to the doctors, the 
Commission finds that Petitioner simply was not credible regarding the extent of his injuries.  

Additionally, the Commission does not find the opinions of Drs. Gornet or Jones as 
persuasive as those of Dr. Wayne.  

Dr. Wayne was credible in his opinions in that Petitioner sustained a low back sprain/strain 
and aggravation of a pre-existing degenerative disc disease condition. Dr. Wayne recommended that 
Petitioner undergo an MRI, physical therapy and imposed work restrictions. Although Petitioner 
underwent the lumbar MRI as recommended by Dr. Gornet on January 28, 2019, Petitioner failed to 
cooperate in undergoing physical therapy. Dr. Wayne reviewed all treating records and personally 
reviewed the MRI films from January 28, 2019. Dr. Wayne agreed with Dr. Gornet that Petitioner 
should be weaned off narcotics. Dr. Wayne examined Petitioner for a second time on September 3, 
2019. He opined that Petitioner had reached MMI as of that date. Dr. Wayne based his opinions on 
the fact that Petitioner reported no relief from the injections, his findings of symptom magnification 
and in comparing his own 2 independent medical examinations side by side and finding that the 
Petitioner presented with more of a general pain presentation with more global problems on the 
second evaluation. The Commission finds that Dr. Wayne’s causation opinions that Petitioner 
simply suffered a low back strain and was exaggerating his symptoms out of proportion with the 
diagnostic findings to be persuasive.  

Dr. Gornet was not deposed and Dr. Gornet’s treatment recommendations indicated that if 
Petitioner continued to have pain and was off all narcotics, then his only other option would be to 
perform a discogram at 3-4 and 4-5 with again the presumption that 5-1 will need to be treated. 
(Px3) Dr. Gornet wanted Petitioner to return to work light duty following the April 8, 2019 
appointment. Petitioner did not return to Dr. Gornet for the recommended follow up appointment 
and, in fact, requested a different back surgeon referral in May of 2019. Petitioner never stopped 
taking narcotics, left in the middle of his shift on May 2, 2019 when returning to work, and gave the 
doctors conflicting information regarding his pain levels post lumbar epidural spinal injections.  
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Dr. Jones was deposed but based his recommendations off Petitioner’s subjective complaints 
and never performed or ordered his own imaging. “[u]nless there is some evidence that he’s had 
back problems this whole time, I mean, you just got to go with what they tell you, and that’s the big 
thing in this business.” (Px5, p. 14) It is unclear if Dr. Jones reviewed the January 29, 2019 report of 
the January 28, 2019 lumbar MRI, or the films themselves as he referenced his physician assistant’s 
note that stated “MRI of the lumbar spine shows modest lumbar spondylosis.” (Px5, p. 9) Further, 
Dr. Jones testified that they did not have the actual MRI scan in their file, but simply Dr. Gornet’s 
note. (Px5, p. 9) Moreover, Dr. Jones did not review any other treating records, including Chester 
Hospital or Chester Clinic. Dr. Jones testified that with a strain, you hope it resolves with physical 
therapy, and that even with some types of disc problems, they will resolve with physical therapy. 
(Px5, p. 17) Petitioner never underwent physical therapy.   

Based on the totality of the evidence, the Commission finds that Petitioner sustained a low 
back strain/sprain or aggravation of his degenerative disc disease that was causally related to the 
November 7, 2018 work-accident. However, due to Petitioner’s lack of credibility, the Commission 
modifies the award of medical benefits and temporary total disability benefits based on the second 
IME report of Dr. Wayne and ceases benefits as of September 3, 2019. Additionally, the 
Commission vacates the award of prospective medical treatment.  

Finally, the Commission corrects the “Findings” section of the Arbitrator’s Decision to 
reflect a credit of $1,188.00 for a PPD advance, for a total credit of $4,282.18 for TTD and PPD. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $253.68 per week for a period of 20 5/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this 
award in no instance shall be a bar to a further hearing and determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $992.00 for medical expenses under §8(a) of the Act subject to the fee schedule in §8.2 
of the Act. Specifically, the Respondent is ordered to pay $567.00 due and owing Chester Memorial 
Hospital; and $425.00 due and owing So. Ortho Assoc/Ortho Inst of W KY. The Commission 
vacates the award of $3,009.04 to Victor’s Medicenter Pharmacy and $200.00 to S. Ortho 
Assoc/Ortho Inst of W KY as these charges were for treatment incurred after Petitioner had reached 
MMI on September 3, 2019, and therefore, Respondent is not liable for payment of same. 
Respondent shall be given a credit for any amounts previously paid under Section 8(a) of the Act 
for medical benefits and Respondent shall hold Petitioner harmless from claims by any providers of 
the services for which Respondent is receiving this credit.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

As the credits due and owing the Respondent are greater than the award of benefits, no bond 
is required. The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

November 4, 2021
/s/ Maria E. Portela 

MEP/dmm /s/ Thomas J. Tyrrell 
O: 09/07/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DANIEL BRAYFIELD, 

Petitioner, 

vs. NO:  19 WC 22971 

GILSTER-MARY LEE CORPORATION, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of accident, 
causation, medical expenses, prospective medical treatment and temporary total disability 
benefits and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof, but makes a clarification as outlined below.  
The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commision clarifies the last sentence of the third paragraph of the Arbitrator’s 
Decision under “Issue (C)” entitled “Conclusions of Law” to read: “Petitioner did not credibly 
testify what caused the mat to slip or provide any details as to how the mat slipped.”  

All else is affirmed.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 10, 2020, is hereby affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

November 4, 2021 
/s/ Maria E. Portela 

MEP/dmm /s/ Thomas J. Tyrrell 
O: 09/07/21 
49 /s/ Kathryn A. Doerries 

21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



21IWCC0553



 

 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 15WC011671 
Case Name CLARK, PAMELA v.  

FIRST MIDWEST BANK 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0554 
Number of Pages of Decision 17 
Decision Issued By Marc Parker, Commissioner 

 

 

Petitioner Attorney  Steven Seidman 
Respondent Attorney Kenneth Smith 

 

          DATE FILED: 11/5/2021 

  
  

 

  
  
 /s/Marc Parker,Commissioner 
                Signature 
  

 



15 WC 11671 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Pamela Clark, 

Petitioner, 

vs. NO:  15 WC 11671 

First Midwest Bank, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, medical expenses, 
permanent partial disability, temporary total disability, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 9, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $5,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
November 5, 2021 
 

/s/ Marc Parker   
MP:yl     Marc Parker 
o 11/4/21
68

            /s/ Stephen J. Mathis  
    Stephen J. Mathis 

/s/ Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF PEORIA )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  Causation, Temporary 
disability, Medical Expenses 

 None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MELANIE D. BROOKS, 

Petitioner, 

vs. NO:  19 WC 35565 

WESTERN ILLINOIS UNIVERSITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of whether Petitioner's left 
hip condition of ill-being remains causally related to her undisputed accidental injury, entitlement 
to temporary disability benefits, and entitlement to incurred medical expenses as well as 
prospective medical care, and being advised of the facts and law, modifies the Decision of the 
Arbitrator as stated below, and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof. The Commission remands this case to the Arbitrator for 
further proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill. 2d 327, 399 N.E.2d 1322 (1980).  

PROLOGUE 

During the hearing, both parties affirmed to the Arbitrator that their respective exhibits 
were in compliance with Supreme Court Rule 138. T. 14, Ill. S. Ct. R. 138 (eff. Jan. 1, 2018). The 
Commission observes, however, Petitioner’s personal identity information was unredacted 
throughout Petitioner’s Exhibit 3. The Commission has redacted Petitioner’s Exhibit 3 to bring it 
into compliance with Supreme Court Rule 138, and we caution Counsel to redact his exhibits in 
the future.  
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FINDINGS OF FACT 

 
The Findings of Fact set forth in the Decision of the Arbitrator sufficiently details the 

medical records as well as the deposition testimony and we incorporate that portion of the Findings 
of Fact herein. However, with respect to Petitioner’s testimony, the Commission finds the single-
sentence reference to Petitioner’s cross-examination testimony is not representative of the full 
breadth of the testimony elicited regarding prior left hip treatment. The Commission strikes the 
fourth paragraph of the Findings of Fact and substitutes the following: 

 
Questioning turned to Petitioner’s pre-accident left hip condition. Specifically, Petitioner 

was asked if she had hip pain prior to the October 8, 2019 fall, and Petitioner responded that she 
had seen Dr. Stortzum for pain that started on the side of her left knee. T. 20. The following 
exchange then occurred:  
 

Q.  You saw Doctor Stortzum about your left hip? 
A.  Uh-huh, yes, but I saw Doctor Stortzum first about my knee. 
 
Q.  Okay. But prior to this accident had you seen him about your left hip? 
A.  No, because we didn’t know that it was my hip. 
 
Q.  Okay. 
A.  Until later on. T. 20-21. 
 

Petitioner confirmed Dr. Stortzum had eventually referred her to Dr. White, who administered two 
injections to her left hip. T. 21. She volunteered that the first injection “really worked well” and 
provided four months of relief, however the second injection “only worked two weeks at the max. 
And I didn’t go in for a third because it - - Doctor Stortzum said it probably wasn’t going to do 
any better than the second one.” T. 21. Petitioner testified she did not have a return appointment 
scheduled with Dr. White at the time of her work accident. T. 21.  

 
Petitioner testified her condition changed after the October 8, 2019 accident, and her 

increased symptoms affected both her ability to work and her overall daily functioning. Petitioner 
has been a Building Service Worker since 2006 and, with the exception of time missed following 
a neck injury, she worked continually and was able to perform her job duties which included 
moving furniture, moving her equipment cart with its 10-gallon bucket of water, using vacuums 
and foamers, and using heavy-duty shampooers. T. 33-34, 55-56. Petitioner explained that prior 
to her accident, when she used this equipment, she had only occasional mild symptoms: “It caused 
as far as, you know, my knee hurt every now and then; but it didn’t cause any burning sensation 
in my feet or in the groin or in the left side here or in the hip, I didn’t have that.” T. 57. She testified 
that when she returned to work after the accident, within a few hours she was in significant pain. 
T. 23. She indicated her symptoms changed in location and intensity:  
 

I felt a lot of pain and discomfort left hip, left knee[,] both sides of my lower back, 
left and right, my groin area was getting worse where the pain was intense. I noticed 
that it was - - The pain would last a lot longer. In fact there would be times when it 
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just wouldn’t go away. It might have gotten milder, but it was there and it was very 
disruptive in my daily activities. T. 35.  

Petitioner further testified her overall functioning has changed since the accident. She only 
gets two or three good hours of sleep per night because the pain wakes her up and laying down is 
very uncomfortable. T. 27. There is a continuous pain starting “in my knee and work its way up 
to my left side in the buttocks on the left side. It’s starting to go from the left side of my back and 
it goes over to the right in the lower back.” T. 27. Her mobility is very limited. T. 27-28. She 
cannot do walking for health benefits because it hurts: “It hurts on my left hip, and it starts at the 
knee and radiates up the left. And it’s like a burning sensation and like you are being just pinched.” 
T. 28. When traversing stairs, she has “problems as far as when you go to prop your leg or your
foot up to get to the next stair, okay, it’s very painful.” T. 28. Dr. Stortzum recently prescribed
Tramadol. T. 28. Petitioner testified she can stand for 15 minutes before she needs to move around
or sit down or find a more comfortable position. T. 29. She has not been grocery shopping for
some time, instead relying on family and friends. T. 29-30. Petitioner testified she did not have
problems “to this extent” prior the October 8, 2019 fall and explained her left knee would hurt
“now and then,” but she was “not at all” limited in her activity. T. 30-31.

On cross-examination, there was a further exchange about prior left hip treatment: 

Q.  So before [the fall in the shower] did you have medical treatment for your left
hip?

A. My medical treatment started with the knee, okay. And I don’t know what - - I
guess I am not understanding what you mean by this pain that I was having.

Q. I don’t know how to say it any differently than did you have left hip medical
treatment before this fall - -

A. No, not in the hip itself, I was having problems with my knee and right here
(indicating). Right here like.

Counsel: For the record you are indicating the outside of your thigh. 
A.  Yes, yes, that was my major complaint.

Q. Before this fall that we are here today about?
A. Yes, it all started in the knee. I am trying to tell you I didn’t realize it was a hip

problem and neither did the doctors.

Q. Okay. So we are talking years prior to this fall that we are here today about you
are saying you did not have left hip treatment?

A. Not to my knowledge…I don’t know. I might have - - No, I don’t think so. I
don’t think I had treatment. T. 36-38.
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CONCLUSIONS OF LAW 
 
I. Causal connection 
 

In finding Petitioner did not prove her current left hip condition of ill-being is causally 
related to her undisputed accidental injury, the Arbitrator made an adverse credibility 
determination. The Arbitrator highlighted Petitioner’s cross-examination testimony and found it 
“incomprehensible” that Petitioner denied, to her knowledge, having received any treatment to the 
left hip prior to the accident of October 8, 2019. The Commission views the evidence differently. 
As explained below, we believe the finding that Petitioner denied prior left hip treatment focuses 
on a single response taken out of context and does not accurately reflect Petitioner’s testimony. 
See R & D Thiel v. Illinois Workers’ Compensation Commission, 398 Ill. App. 3d 858, 866, 923 
N.E.2d 870 (2010) (When evaluating whether the Commission’s credibility findings which are 
contrary to those of the arbitrator are against the manifest weight of the evidence, “resolution of 
the question can only rest upon the reasons given by the Commission for the variance.”)  

 
The Commission observes that early in Petitioner’s testimony, immediately after she 

described her undisputed accident, Petitioner was specifically questioned about her pre-accident 
hip condition. When asked if she had hip pain prior to the fall, Petitioner testified she had seen Dr. 
Stortzum about her left hip, but it was left knee complaints that initially led her to seek care. 
Petitioner explained her symptoms were localized to the side of her left knee and “we didn’t know 
that it was my hip…Until later on.” T. 20-21. During cross-examination, Petitioner reiterated that 
she first sought treatment for symptoms in her knee and the outside of her thigh: “Yes, it all started 
in the knee. I am trying to tell you I didn’t realize it was a hip problem and neither did the doctors.” 
T. 37. Rather than an outright denial of left hip treatment, Petitioner was explaining that the 
impetus for her seeking treatment was left knee complaints; as such, some workup was necessary 
before Dr. Stortzum realized her hip was causing her symptoms and referred her to Dr. White. The 
Commission notes Petitioner’s testimony is corroborated by Dr. Stortzum’s narrative report (Pet.’s 
Ex. 3) as well as his treatment records from January 16, 2015 (Resp.’s Ex. 4); November 16, 2018 
(Pet.’s Ex. 3); December 19, 2018 (Pet.’s Ex. 3); and March 25, 2019 (Pet.’s Ex. 3), which 
document complaints of left knee symptoms and diagnoses of left knee pain and iliotibial band 
syndrome. The Commission finds Petitioner was honest about her pre-accident condition and we 
find her credible. 

 
The Commission further views the medical evidence differently. While the Arbitrator 

afforded little weight to Dr. Stortzum’s and Dr. Capecci’s opinions because they were based on 
Petitioner’s subjective complaints, we observe worsened symptoms can constitute an exacerbation 
of a pre-existing condition. See, Schroeder v. Illinois Workers’ Compensation Commission, 2017 
IL App (4th) 160192WC, 79 N.E.3d 833. Moreover, the Commission believes limiting causal 
connection to only the date of accident is inconsistent with Petitioner suffering an undisputed 
accident, undergoing immediate emergency room care with imposition of work restrictions, 
followed thereafter with ongoing follow-up care and continuing activity restrictions. We find there 
was a clear deterioration in Petitioner’s condition following the work accident. The question is if, 
and if so, when, the deterioration resolved. 
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There is no question Petitioner had a significant pre-existing condition: both treating 
physicians, Dr. Stortzum and Dr. Capecci, as well as Respondent’s chosen expert, Dr. Williams, 
concluded Petitioner had long-standing left hip degenerative osteoarthritis. While Dr. Stortzum 
and Dr. Capecci opined Petitioner’s fall permanently exacerbated her underlying condition, the 
Commission finds the evidence establishes Petitioner’s condition had returned to her pre-accident 
baseline as of the March 9, 2020 examination with Dr. Williams. 

 
The Commission first notes that although Dr. Stortzum has been Petitioner’s primary 

physician for many years, the doctor is a general medicine practitioner and not a board certified 
orthopedic surgeon. Pet.’s Ex. 5, p. 4-5. As such, we find Dr. Stortzum’s testimony as to changes 
in the severity of Petitioner’s complaints after the October 8, 2019 fall, as well as changes to the 
conservative treatment plan that he recommended in response, is credible and persuasive. 
However, we are less inclined to accept Dr. Stortzum’s opinions on the progression of the 
underlying orthopedic disease process itself. Rather, the Commission finds the competing expert 
opinions of Dr. Capecci and Dr. Williams to be the most reliable and probative on the issue.  

 
Dr. Capecci concluded Petitioner’s work accident resulted in an exacerbation of her pre-

existing condition and accelerated her need for hip replacement. Pet.’s Ex. 6, p. 13, 15. The 
Commission finds it significant, though, that Dr. Capecci’s opinion is based, in part, on the fact 
that Petitioner had not seen him prior to the fall, so “we would assume she was not having enough 
symptoms to warrant orthopedic intervention.” Pet.’s Ex. 6, p. 18. Petitioner’s pre-accident 
treatment with Dr. White belies Dr. Capecci’s assumption. Therefore, the Commission affords Dr. 
Capecci’s causation opinion less weight. See, e.g., Sunny Hill of Will County v. Illinois Workers’ 
Compensation Commission, 2014 IL App (3d) 130028WC, ¶36, 14 N.E.3d 16 (Expert opinions 
must be supported by facts and are only as valid as the facts underlying them.)  

 
Dr. Williams, in contrast, concluded there was no evidence the fall caused a permanent 

change in Petitioner’s condition. Resp.’s Ex. 2, p. 11. While Dr. Williams agreed a fall such as 
Petitioner’s could exacerbate arthritis pain and opined Petitioner’s treatment had been reasonable 
and necessary, the doctor noted that as of the March 9, 2020 examination, Petitioner had only 
minimal objective findings: “The only pertinent objective finding is the possible weakness in knee 
extension on the left.” Resp.’s Ex. 2, p. 19, Resp. Ex. 2, Dep. Ex. 2. Emphasizing Petitioner’s 
physical ability was not limited in any way, Dr. Williams concluded Petitioner had reached 
maximum medical improvement and was capable of full duty. Resp.’s Ex. 2, p. 13. The 
Commission finds Dr. Williams’ opinions to be persuasive. 

 
The Commission finds Petitioner’s undisputed work accident resulted in a temporary 

exacerbation of her pre-existing condition. We further find Petitioner’s condition of ill-being 
returned to its pre-accident baseline as of March 9, 2020, the date Dr. Williams found Petitioner 
to be at maximum medical improvement and capable of performing full duty work.  
 
II. Temporary Disability 

 
On the Request for Hearing, Petitioner alleged she was temporarily and totally disabled 

from October 8, 2019 through November 13, 2020. Arb.’s Ex. 1. The Commission observes, 
however, Petitioner testified that following her accident, she continued to work off and on until 
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“approximately” October 26, 2019, when Respondent advised it could not accommodate the 
restrictions imposed by Dr. Stortzum. T. 22, 24-25. The Commission finds Petitioner’s testimony 
comports with Respondent’s stipulation that Petitioner was entitled to TTD benefits as of October 
23, 2019. Arb.’s Ex. 1. Consistent with our finding that Petitioner reached maximum medical 
improvement as of the date of Dr. Williams’ §12 examination, we find Petitioner’s TTD period 
ended on March 9, 2020. 

 
The Arbitrator found Petitioner’s average weekly wage to be $759.62, and that calculation 

is not challenged on Review. This yields a Temporary Total Disability benefit rate of $506.41. 
Therefore, the Commission finds Petitioner entitled to Temporary Total Disability benefits of 
$506.41 per week from October 23, 2019 through March 9, 2020.  

 
III. Medical 

 
The medical bill exhibit submitted by Petitioner details medical expenses incurred for 

Petitioner’s left hip treatment. Pet.’s Ex. 7. The Commission finds the treatment rendered from 
October 8, 2019 through March 9, 2020 was reasonable, necessary, and related to the undisputed 
accident, and Respondent is liable for same. Pursuant to our maximum medical improvement 
determination, Petitioner’s request for prospective treatment is denied. 

 
 
All else is affirmed. 
 

 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020, as modified above, is hereby affirmed and adopted. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $506.41 per week for a period of 19 6/7 weeks, representing October 23, 2019 through 
March 9, 2020, that being the period of temporary total incapacity for work under §8(b), and that 
as provided in §19(b), this award in no instance shall be a bar to a further hearing and determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the 
reasonable and necessary medical expenses set forth in Petitioner's Exhibit 7, limited to charges 
for treatment rendered from October 8, 2019 through March 9, 2020, as provided in §8(a), subject 
to §8.2 of the Act. Respondent shall be given a credit for medical benefits that have been paid, and 
Respondent shall hold Petitioner harmless from any claims by any providers of the services for 
which Respondent is receiving this credit, as provided in §8(j) of the Act. 

 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

/s/_Stephen Mathis 

/s/_Deborah L. Simpson 

PARTIAL CONCURRENCE AND DISSENT 

I concur with the majority’s modification of the Findings of Fact as well as the positive 
credibility assessment of Petitioner. I disagree, however, with the majority’s finding that Petitioner 
suffered only a temporary aggravation of her pre-existing condition. In my view, Petitioner 
established by the preponderance of the evidence that her undisputed fall resulted in an ongoing 
aggravation of her left hip arthritis.  

Initially, I note our panel unanimously found Petitioner to be a credible witness, and that 
is the lens through which her testimony is viewed. Petitioner acknowledged she had a pre-existing 
degenerative condition, and she further acknowledged she experienced some difficulties as a result 
of her arthritis prior to her October 8, 2019 accident. Petitioner testified there was a distinct change 
in her condition following the fall, and this impacted her ability to perform her work duties as well 
as her activities of daily living. It is undisputed that Petitioner’s work duties are physically 
demanding; she routinely moves furniture, pushes her equipment cart with its 10-gallon bucket of 
water, and uses vacuums, foamers, and heavy-duty shampooers. T. 33-34, 55-56. Prior to her fall 
on the concrete floor, she could use that equipment and only experience occasional knee pain. T. 
57. Following her work accident, however, performing those same tasks caused severe pain. T. 23.
Petitioner explained that not only was her pain more intense, but she also had symptoms in more
areas of her body:

I felt a lot of pain and discomfort left hip, left knee[,] both sides of my lower back, 
left and right, my groin area was getting worse where the pain was intense. I noticed 
that it was - - The pain would last a lot longer. In fact there would be times when it 
just wouldn’t go away. It might have gotten milder, but it was there and it was very 
disruptive in my daily activities. T. 35.  
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Petitioner further detailed the marked change in her overall functioning since the accident. She 
now has a continuous pain in her knee which radiates into the buttocks on the left side. T. 27. As 
a result, her mobility is very limited and her sleep is compromised. T. 27-28. Petitioner testified 
she can stand for 15 minutes before she needs to move around or sit down or find a more 
comfortable position. T. 29. She has not been grocery shopping for some time, instead relying on 
family and friends. T. 29-30. Petitioner testified she did not have problems “to this extent” prior 
to the October 8, 2019 fall; while her left knee would hurt “now and then,” she was “not at all” 
limited in her activity. T. 30-31. I find Petitioner’s credible testimony establishes a clear 
deterioration in her condition as a result of the work accident, and that deterioration remains 
unresolved. 

 
In addition, having considered the conflicting medical opinions, I find the opinions of Dr. 

Stortzum and Dr. Capecci to be more credible and persuasive. I believe that because Dr. Stortzum 
has been Petitioner’s physician for nearly two decades (Pet.’s Ex. 5, p. 6), he is uniquely qualified 
to evaluate an exacerbation of her symptoms. Dr. Stortzum explained the character of Petitioner’s 
complaints changed after the October 8, 2019 work accident: “She’s been much more persistent in 
complaining of pain and significant limitation to the point where I actually just saw her four days 
ago because she can’t sleep now because of the pain.” Pet.’s Ex. 5, p. 15. Dr. Stortzum confirmed 
Petitioner’s complaints of hip pain have remained consistent since the October 2019 accident. 
Pet.’s Ex. 5, p. 16. Dr. Stortzum has seen Petitioner fairly frequently since he has been her 
physician, and he has no reason to doubt the veracity of Petitioner’s complaints. Pet.’s Ex. 5, p. 
24. Based upon his knowledge of Petitioner’s condition over several years as well as the fall she 
described and her complaints thereafter, Dr. Stortzum concluded Petitioner suffered an 
exacerbation of her underlying osteoarthritis, and that exacerbation was ongoing and had not 
returned to baseline. Pet.’s Ex. 5, p. 14.  

 
Dr. Capecci likewise concluded Petitioner’s work accident resulted in an exacerbation of 

her pre-existing condition and accelerated her need for hip replacement. Pet.’s Ex. 6, p. 13, 15. Dr. 
Capecci explained a fall for someone with arthritis can cause both pain and pathology changes: “It 
can exacerbate the symptoms, but it also may allow progression of further articular cartilage 
destruction and demise.” Pet.’s Ex. 6, p. 27. Dr. Capecci testified, in Petitioner’s case, her 
symptoms were definitely aggravated: “I would say that arthritis does have times and opportunities 
when it may be quiescent and more times when it is exacerbated, and at the time that I visited with 
her, it appeared she was in an active flare stage and suffering a great deal.” Pet.’s Ex. 6, p. 26. Dr. 
Capecci explained that when deciding whether to perform a hip replacement on someone with 
arthritis, the person’s pain level is “the most important factor,” and the effect the person’s pain has 
on his/her ability to work is also significant (Pet.’s Ex. 6, p. 27-28); Dr. Capecci is recommending 
hip replacement be done now because of Petitioner’s severe pain and decreased functionality, both 
of which resulted from the work accident. Pet.’s Ex. 6, p. 28. 

 
I do not find Dr. Williams’ contrary conclusions to be persuasive. I note that in denying 

causation, Dr. Williams repeatedly emphasized Petitioner’s arthritis is the source of her pain and 
her arthritis predated the work accident. Resp.’s Ex. 2, Dep. Ex. 2. That does not end the inquiry. 
The analysis must consider whether the fall was a factor in Petitioner’s current level of arthritis 
pain. As the doctor conceded, a patient’s pain level cannot be determined from X-ray, and some 
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patients with arthritis on X-ray will not have much pain while others will have a great deal of pain. 
Resp.’s Ex. 2, p. 19. Dr. Williams confirmed that the patient’s pain level is a significant factor 
when a physician is deciding whether to proceed with hip replacement, as is the effect of the 
patient’s pain on his/her function. Resp.’s Ex. 2, p. 19-20. Significantly, Dr. Williams agreed a fall 
such as Petitioner’s can exacerbate pain from arthritis, yet Dr. Williams did not discuss with 
Petitioner what effect her pain had on her ability to function. Resp.’s Ex. 2, p. 23, 19. 

 
In my view,  Schroeder v. Illinois Workers’ Compensation Commission, 2017 IL App (4th) 

160192WC, 79 N.E.3d 833, is applicable to the facts herein and compels a finding that Petitioner’s 
condition of ill-being remains causally related to her undisputed work accident. As in Schroeder, 
Petitioner was working and able to perform physically-demanding job duties prior to her work 
accident. T. 55-56. Following the accident, there was a change in Petitioner’s ability to work. The 
emergency room physician authorized Petitioner off work for three days. Thereafter, she returned 
to work for one full day and “After a couple of hours I was done, I was in extreme pain, and it just 
didn’t go away.” T. 57. Petitioner was evaluated by Dr. Stortzum that day, and Dr. Stortzum 
concluded her increased pain complaints precluded her from performing her full job duties. Pet.’s 
Ex. 3. Petitioner’s treating physicians have thereafter either authorized her off work completely or 
restricted her to modified duty, and have concluded hip replacement surgery can no longer be 
deferred. Pet.’s Ex. 3. See, Schroeder, ¶ 32 (“Finally, we point out that where an accident 
accelerates the need for surgery, a claimant may recover under the Act. Caterpillar Tractor Co., 
92 Ill. 2d at 36.” (Emphasis in original)). 

 
Based on the above, I find Petitioner proved she suffered an exacerbation of her pre-

existing condition which accelerated her need for hip replacement surgery. Regarding the disputed 
benefits, I find Petitioner was temporarily and totally disabled from December 23, 2019 through 
November 13, 2020. The medical expenses award should include the charges incurred for left hip 
treatment from October 8, 2019 through the date of hearing, as detailed in Petitioner’s Exhibit 7. 
In addition, I would order Respondent to provide and pay for left hip replacement surgery. For all 
of the above reasons, I respectfully dissent. 

 
 
November 8, 2021       

       /s/_Deborah J. Baker 
DJB/mck 
 
O: 9/15/21       
 
43        
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
JEFFERSON 

)  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Charles Martinez, 

Petitioner, 

vs. NO:  20 WC 2212 

Continental Tire North America, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical expenses, temporary total 
disability, causal connection, permanent partial disability, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 15, 2021, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 9, 2021 
      

/s/ Marc Parker   
MP:yl     Marc Parker 
o 11/4/21
68

            /s/ Carolyn M. Doherty   
    Carolyn M. Doherty 

/s/ Christopher A. Harris 
Christopher A. Harris 
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Remanded Arbitration 
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Petitioner Attorney Thomas Rich 
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               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse on Accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CAROLYN JOHNSON, 

Petitioner, 

vs. NO:  18 WC 38459 

KRAFT HEINZ, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under Section 19(b) of the Act having been filed by the 
Petitioner herein and notice given to all parties, the Commission, after considering the issues of 
accident, causal connection, average weekly wage, medical expenses, and prospective medical 
care, and being advised of the facts and law, reverses the Decision of the Arbitrator as stated 
below.  The Commission further remands this case to the Arbitrator for further proceedings 
including a determination of permanent disability, if any, pursuant to Thomas v. Industrial 
Commission, 78 Ill. 2d 327 (1980). 

I. FINDINGS OF FACT

A. Background

Petitioner testified that prior to her retirement, she had worked for Respondent for 29 
years.  She stated that she initially worked for Respondent as a CT operator.  She also stated that 
between 2005 to 2011, she worked as a spice mixer.  She further stated that between 2011 and 
2019, she worked as a line operator.   

Petitioner testified that her job duties included lifting and moving boxes which weighed 19 
pounds, pallets which weighed 60 pounds, and “straws” (round rolls of straws on a shoulder-width 
spool) which weighed 30-35 pounds.  She stated that she would lift boxes of pouches for Capri Sun 
product from overhead to waist level.  Petitioner described a full pallet as 6’ tall, while she was 5’3” 
tall.  She described using a jack to lift a pallet, cut away plastic at the corners, remove the plastic, and 
roll the pallet from a hallway into the workspace.  She later agreed that the pallet jack is motorized 
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with a battery, but stated that she felt shoulder pain when the jack would jerk her around.  

Petitioner described photographs as depicting a pallet of pouches and a pallet of boxes.  
She stated that she would have to raise her arm to cut the plastic from the pallets.  On cross-
examination, she agreed that when cutting the plastic, her hands were overhead but her elbow 
was at shoulder-level.   

According to Petitioner, once she had removed the plastic from the pallets, she could load 
the boxes into a box machine by hand, starting with the top of the pallet, which would be 
overhead work.  She later explained that the box machine takes flats and forms them into boxes.  
She also testified that once the pallet was empty, she would take it back into the hallway by 
hand.  Similarly, Petitioner stated that she would load pouches from boxes into a “filler,” which 
has 12 lanes to fill.  She estimated that the lanes of the filler were at an approximately 6’ height.  
She added that filling the lanes would require her to reach overhead.  She also estimated that she 
would perform these duties more than six hours out of an eight-hour shift.  Petitioner testified 
that she worked an 8-hour shift once or twice weekly and that the remainder were 12-hour shifts 
performing the same duties.   

Robbie Robertson, Respondent’s occupational risk management coordinator (or safety 
coordinator), testified on behalf of Respondent.  He stated that he made three video recordings of 
some of the job duties of a line operator or filler operator.   

The first recording, which is 16 seconds long, depicts an employee removing a box from 
a pallet jack and placing it on a filler machine.  In this first recording, the pallet generally has one 
level of boxes remaining, with a few stacks which are two boxes tall.  The employee lifts the box 
from just below waist level and places it on the machine at just above waist level.  It also appears 
that the top of the machine is below the employee’s eye level.  The second recording, which is 9 
seconds long, depicts a different employee loading pouches into the lanes of a filler machine.  In 
this second recording, the top of the machine appears to be at the employee’s eye level and the 
employee reaches upward to drop stacks of pouches into two lanes of the machine.  The third 
recording, which is 20 seconds long, depicts a third employee loading a filler machine and a box 
machine.  In this final recording, the top of the filler machine is at the employee’s shoulder level 
and his hand barely rises above shoulder level to fill the lane.  The employee then removes some 
box flats from a pallet at a level just below the employee’s chest, which the employee then loads 
into a box machine at approximately waist level.   

Mr. Robertson testified that the filler machine is approximately 62” tall and that the lanes 
would be at approximately eye level for a person 5’3” tall.  Mr. Robertson also stated that filling 
the filler machine and the box machine did not involve overhead work.  He further stated that a 
pallet could be up to 6’ tall.  He verified that Petitioner’s Exhibit 10 depicts Respondent’s 
motorized pallet jacks.  He agreed that he did not record Petitioner performing her job duties.  He 
also agreed that the video recordings did not depict all of a line operator’s job duties.  He further 
acknowledged that he had never found Petitioner to be a difficult employee.   

Petitioner testified in rebuttal that the video recordings depicted someone picking up 19-
pound pouches and loading them into the filler.  She stated that this task bothered her shoulders 
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when she would have to lift the pouches from the top of the pallet.  She agreed that her arms 
would be outstretched a couple of feet in front of her.  On cross-examination, she clarified that 
she was reaching straight out from her shoulders while demonstrating the motion.   

Petitioner and Respondent both submitted written descriptions of Petitioner’s job duties.  
Respondent’s job description includes a section on physical abilities indicating that Petitioner 
could be expected to reach with her hands above shoulder level bilaterally frequently, which was 
defined as three to six hours per shift.   

B. Prior Medical Treatment

Petitioner testified that she had a right shoulder surgery in 2008.  She stated that she was 
off work for almost one year, but healed and was released to full-duty work.  She also stated that 
after that surgery, she did not have to miss work or see a doctor regarding her right shoulder until 
December 10, 2018.  On cross-examination, Petitioner agreed that he had told Dr. George Paletta 
that she had rotator cuff surgery on the right arm and that “they filed down some bone spurs in 
the right and left shoulder.”   

C. Accident

Petitioner testified that she initially worked for Respondent in Champaign, Illinois and 
had no problems with her hands or shoulders until she transferred to work at Respondent’s plant 
in Granite City in July 2017.  According to Petitioner, by October 2017, she developed shoulder 
pain which made it really painful to raise her arm to comb her hair or reach into cabinets.  She 
stated that she did not report her symptoms to her supervisor at that time because she thought she 
had to get used to her new job duties.  Petitioner added that she reached the point where she 
could not soothe her pain with mediation.  She also stated that she was starting to drop boxes and 
having difficulty sleeping.  She testified that she ultimately informed her supervisor on 
December 7, 2018 that her fingers were numb and that she was having difficulty lifting boxes off 
the pallets.  As of December 2018, Petitioner was 55 years old. 

D. Medical Treatment

On December 10, 2018, Petitioner was seen by Dr. Christopher Knapp at Gateway 
Regional Occupational Health Services (Gateway), who took the following history: 

“The patient works at [Respondent] on the Capri-Sun Filler Operator 
Machine.  She has been there a little over 1 year.  Previously, she worked at a 
different Kraft plant in Central Illinois.  She is right-handed, but states her left 
hand is much more severe with pain up to an 8/10.  It is interfering with her 
ability to sleep.  She states that she had approximately a month of pain starting 
in September, but in October she was involved in a motor vehicle accident 
where she sustained back and neck injuries.  She states that she has recovered 
from that, was back to work approximately 3 weeks, during which time, the 
pain and numbness increased.  She states that it improved some over the time 
she was off work, but never fully resolved.  She describes tingling and pins 
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and needles[s] sensation in all of her fingertips with pain that radiates up to 
the elbows.  In the filler operator position, she has to grasp and load pouches 
throughout her shift into the machine, which requires a fairly tight grasping 
bilaterally.  She states that she does wake up at night if she is even able to get 
to sleep due to the pain.  She denies any prior history of pain or numbness 
prior to September.  No history of significant injury to either hand, wrist, or 
forearms.  No current neck or back pain.”   

 Following an examination, Dr. Knapp assessed Petitioner with symptoms of bilateral hand and 
arm pain and numbness.  Petitioner was fitted with a cock-up splint for the left wrist to wear to 
bed.  Petitioner was prescribed naproxen and Tylenol, along with ice and heat treatments.  Dr. 
Knapp also recommended nerve conduction studies bilaterally to rule out carpal tunnel 
syndrome.   

Petitioner returned to Gateway on December 26, 2018, with continued complaints.  The 
prior recommendations were continued and Petitioner was released to work with a 5-pound 
lifting restriction and bars on forceful grasping and repetitive wrist motions.   

On January 16, 2019, Petitioner was seen by Dr. George Paletta of the Orthopedic Center 
of St. Louis.  Petitioner described her job, stating that she used her arms repetitively at about 
chest height.  Petitioner complained of bilateral shoulder and arm pain as well as wrist pain and 
numbness and tingling into the fingers.  She also complained of upper shoulder pain.  Petitioner 
related her symptoms to her work duties, particularly having her arms out and using them 
overhead.  Petitioner further reported the September 2018 motor vehicle accident, which did not 
involve injury to the shoulders or arms, as well as undergoing left and right shoulder 
arthroscopies in 2008, stating that she recovered and had no residual symptoms from those 
operations. 

Dr. Paletta conducted an examination of the shoulders and arms which disclosed 
complaints of pain associated with every maneuver and positive impingement signs.  Dr. Paletta 
also examined Petitioner’s wrists finding tenderness to palpation over the carpal tunnel, a 
negative Tinel’s sign and an equivocal Phalen’s test.  The doctor’s impressions were of: (1) 
atypical radiculopathy in the bilateral upper extremities; (2) wrist pain with numbness and 
tingling atypical for carpal tunnel syndrome; and (3) bilateral shoulder pain without evidence of 
significant rotator cuff pathology.  Dr. Paletta agreed with Petitioner’s existing work restrictions 
and recommended an EMG/NCS.   

On January 24, 2019, Petitioner underwent an EMG/NCS by Dr. Daniel Phillips, whose 
impressions were of: (1) mild-moderate demyelinative median sensory neuropathy across the 
right carpal tunnel and mild demyelinative median sensory neuropathy across the left; and (2) 
evidence for borderline demyelinative ulnar neuropathy across the left cubital tunnel.   

Dr. Paletta reviewed the EMG/NCS results.  His impression was of moderate carpal 
tunnel syndrome of the right wrist and mild carpal tunnel syndrome of the left wrist, with no 
evidence of significant ulnar neuropathy at the level of the elbow.  The doctor noted that 
Petitioner would be contacted to discuss treatment options, including possible carpal tunnel 
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release surgeries.  

On March 12, 2019, Petitioner underwent a left carpal tunnel release by Dr. Paletta at the 
Frontenac Surgery & Spine Care Center.  On April 1, 2019, Petitioner followed up with Dr. 
Paletta, who discontinued use of the cock-up splint, ordered physical therapy twice weekly for 
three weeks, and recommended proceeding with right carpal tunnel release after several weeks of 
therapy on the left side to assist with activities of daily living.   

On April 15, 2019, Petitioner began a course of physical therapy at SSM Health and was 
discharged on May 19, 2019 after five sessions.   

On April 30, 2019, Petitioner underwent a right carpal tunnel release by Dr. Paletta.  On 
May 20, 2019, Petitioner followed up with Dr. Paletta, who ordered physical therapy for the right 
side.   

On June 3, 2019, Petitioner began another course of physical therapy at SSM Health and 
was discharged on June 20, 2019 after six sessions.   

On July 10, 2019, Dr. Paletta determined that Petitioner could use her arms and hands as 
tolerated and required no restrictions or additional formal therapy.  Dr. Paletta noted that 
Petitioner was retired and not going back to any formal work.  He found Petitioner had reached 
MMI.   

On July 23, 2019, Petitioner returned to Dr. Paletta, continuing to complain of bilateral 
shoulder pain.  Dr. Paletta referred Petitioner to Dr. Wendell Becton, a nonoperative specialist, 
with the understanding that he would be happy to see Petitioner if she was found to have any 
shoulder pathology requiring surgery.   

On January 30, 2020, Petitioner saw Dr. Becton, also of the Orthopedic Center of St. 
Louis.  Dr. Becton noted Petitioner’s April 2008 right shoulder rotator cuff repair and August 
2008 left shoulder decompression bone spur removal, as well as the carpal tunnel release 
surgeries performed by Dr. Paletta.  The doctor also noted that Petitioner retired in February 
2019 due to her continuing shoulder pain performing repetitive upper extremity activities.  
Following an examination and review of X-rays, Dr. Becton’s impression was of bilateral 
shoulder pain, left greater than right, indicative of bilateral rotator cuff strains/bursitis.  The 
doctor ordered physical therapy and anti-inflammatory medication.   

On February 4, 2020, Petitioner began a course of physical therapy for her shoulders at 
SSM Health and was discharged on March 6, 2020 after 10 sessions.   

On February 12, 2020, Petitioner underwent a Section 12 examination by Dr. Shawn 
Kutnik at Respondent’s request (see below).   

On March 5, 2020, Petitioner followed up with Dr. Becton, reporting that her shoulder 
pain had not improved with physical therapy or anti-inflammatories.  She also reported difficulty 
with activities of daily living, including fixing her hair and dressing herself.  Dr. Becton 
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administered bilateral subacromial cortisone injections.  

On April 2, 2020, Petitioner returned to Dr. Becton with continuing bilateral shoulder 
pain.  Dr. Becton ordered bilateral shoulder MRIs to evaluate for bilateral rotator cuff pathology.  

On April 16, 2020, Petitioner underwent a bilateral shoulder MRIs at Imaging Partners of 
Missouri.  Regarding the left shoulder, the interpreting radiologist’s impressions were of: (1) a 
15mm complete tear of the supraspinatus tendon with thinning of the cuff; (2) a complete tear of 
the long head of the biceps with retraction; and (3) mild anterior subluxation of the humerus on 
the glenoid without advanced arthritic change.  Regarding the right shoulder, the interpreting 
radiologist’s impressions were of: (1) a large complete tear of the supraspinatus tendon involving 
the infraspinatus tendon as well, with retraction back to the acromioclavicular joint; (2) cephalad 
migration of the humeral head suggesting that this is chronic but without significant 
supraspinatus atrophy; (3) moderate degenerative change of the glenohumeral joint with severe 
chondral thinning, labral degeneration and some remodeling of the glenoid itself with spurring; 
and (4) chronic tear of the long head of the biceps.   

On April 16, 2020, Petitioner also followed up with Dr. Becton by telephone to review 
the MRI results.  Dr. Becton opined that Petitioner’s bilateral shoulder rotator cuff tears represent 
work injury aggravations and were directly related to her previous work activities for 
Respondent.  Given the failure of conservative treatment, Dr. Becton opined that Petitioner 
would require bilateral arthroscopic surgeries to fix her bilateral rotator cuff tears.  Petitioner 
requested to have surgery on the left side first because it hurt the most.  Dr. Becton referred 
Petitioner back to Dr. Paletta for an orthopedic surgical consultation and definitive care.   

On May 5, 2020, Petitioner returned to Dr. Paletta, who noted that Dr. Becton’s 
recommended physical therapy and injections did not result in a significant improvement in 
Petitioner’s symptoms.  He also noted that the MRIs ordered by Dr. Becton confirmed the 
presence of significant bilateral rotator cuff pathology.  A physical examination revealed 
shoulder pain with the arms elevated above chest level, as well as weakness and pain on 
supraspinatus testing bilaterally.  After reviewing Petitioner’s prior X-rays and MRI scans, Dr. 
Paletta’s impressions were of: (1) a large retracted rotator cuff tear in the right shoulder, with 
rotator cuff arthropathy and proximal migration of the humeral head; and (2) a small to moderate 
size, minimally retracted rotator cuff tear in the left shoulder.  The doctor explained to Petitioner 
that the left-sided tear was repairable, but the right-sided tear was much larger and may not be 
repairable.  Accordingly, Dr. Paletta recommended surgery for the left shoulder first, at the 
earliest convenience.  Regarding the right-sided tear, the doctor wrote that it would be reasonable 
to consider repair surgery at Petitioner’s then-current age.  Dr. Paletta wrote that if the right 
rotator cuff was irreparable, the best option would be to consider a reverse total shoulder 
arthroplasty.  However, given Petitioner’s age, the doctor recommended that a reverse total 
shoulder arthroplasty be delayed for as long as possible.   

Dr. Paletta opined, based on Petitioner’s description of her job duties and the correlation 
and worsening of symptoms to her job activities, that her job activities were a contributing or 
causative factor to her bilateral shoulder conditions.  He noted that Petitioner had a history of 
right rotator cuff repair in 2008, but made a full recovery and worked for eight or nine years 
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before developing recurrent shoulder pain.  

E. Section 12 Examination by Dr. Shawn Kutnik

On February 12, 2020, Petitioner underwent a Section 12 examination by Dr. Shawn 
Kutnik of Archway Orthopedics and Hand Surgery at Respondent’s request.  Dr. Kutnik took a 
description of Petitioner’s job duties and medical history, including Petitioner’s carpal tunnel 
release surgeries.  Petitioner also reported her 2008 shoulder surgeries, stating that her current 
shoulder symptoms felt different than they were in 2008.  Petitioner further reported that her 
recent motor vehicle accident caused injury to her neck and back, and that she was off work in 
September through November 2018.   

Following an examination and review of medical records, Dr. Kutnik opined that 
Petitioner’s carpal tunnel syndrome was causally related to her work duties, but that her bilateral 
shoulder pain was not causally connected to her job.  Although Dr. Kutnik noted that Petitioner’s 
description of her job was consistent with repetitive and often heavier use regarding the carpal 
tunnel syndrome, he opined that Petitioner’s work did not involve repetitive overhead use 
regarding her shoulders.  Dr. Kutnik also relied generally upon Petitioner’s prior shoulder 
surgery and September 2018 automobile accident, which he opined was a more forceful episode 
than any of Petitioner’s work duties.  He further opined that Petitioner had reached MMI 
regarding both conditions and no work restrictions were required. 

F. Deposition Testimony by Dr. George Paletta, Jr.

On July 1, 2020, Dr. Paletta, a board-certified orthopedic surgeon with a specialty in 
sports medicine, provided deposition testimony by speakerphone on behalf of Petitioner.  Dr. 
Paletta generally testified consistently with his treatment records.  The doctor opined that 
Petitioner’s job duties did not cause, but likely aggravated or increased the symptoms of the 
rotator cuff tears in Petitioner’s shoulders.  He explained that Petitioner had described having to 
do more forceful, heavier work with her arms that included overhead work, which correlated 
with the onset or worsening of Petitioner’s shoulder symptoms.  He also stated that overhead 
work is exactly the sort of activity that could increase symptoms related to the condition.  Dr. 
Paletta specifically identified the cutting and removal of the plastic covering on the pallets, 
pulling the pouches, and pulling the pallet jack as examples of activities that seemed to cause or 
worsen Petitioner’s symptoms, particularly given that Petitioner reported working 12-hour shifts 
three or four days in a row.   

Dr. Paletta testified that he was familiar with Dr. Kutik’s practice, which focuses 
primarily from the elbow to the fingers, while approximately half of Dr. Paletta’s practice 
addresses shoulder conditions.  Dr. Paletta explained that his difference of opinion with Dr. 
Kutik was based on their different understandings of Petitioner’s overhead work at the time her 
condition worsened.   

Dr. Paletta also opined that Petitioner had not reached MMI and that the treatment she 
had received was reasonable and causally connected to the injuries Petitioner sustained while 
working for Respondent.  He further opined that the need for the surgeries he recommended was 
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related to Petitioner’s work activities and that Petitioner’s condition would not improve further 
without those procedures.   

On cross-examination, Dr. Paletta agreed that Petitioner had some age-related 
degeneration at the AC joint, which could possibly relate to her rotator cuff tears.  He 
acknowledged that some individuals can have rotator cuff tears which are asymptomatic.  He 
testified that when he noted that Petitioner performed “a lot” of repetitive activity, he estimated 
that spending 25 to 30% on activities such as overhead activity could contribute to rotator cuff 
pathology.  He explained that his opinions were based upon: (1) Petitioner describing activities 
that could cause or contribute to an underlying rotator cuff condition; (2) Petitioner correlating 
the onset or worsening of symptoms to those activities; and (3) Petitioner performing those 
activities frequently enough to be considered a contributing factor.   

G. Additional Information

Petitioner testified that she worked overtime three or four times per week.  She 
characterized the overtime work as mandatory and that she would sign up for overtime shifts in 
order to get the shifts she wanted.  She testified that employees had to sign up for at least one 
overtime shift per week.  She estimated that she worked an average of at least 12 to 16 hours of 
overtime per week.   

Mr. Robertson also testified regarding Respondent’s overtime policy.  He gave the 
example of an employee going on vacation, in which case the employees from the prior and 
subsequent shifts would work extra half-shifts to cover for the vacationing employee.  He stated 
that Respondent also would first ask for volunteers to work overtime, next using the seniority list 
to rotate from the most junior to the most senior in turns.  Mr. Robertson also explained that if an 
employee refused to work a requested overtime shift, they would lose a “point” per shift.  He 
added that a termination level would occur where an employee accumulated nine points within a 
year.   

The parties stipulated that if overtime earnings were determined to be required, 
Petitioner’s average weekly wage would be $1,147.39, whereas if the overtime earnings were not 
required, Petitioner’s average weekly wage would be $937.70.   

Regarding her current condition of ill-being, Petitioner testified that she was still having 
problems with her shoulders.  She stated that Dr. Paletta was recommending surgery for her, 
beginning with the left shoulder.  Petitioner also stated that she wanted the surgery to alleviate 
her pain and that she wanted to heal.  Petitioner further testified that she was retired, though she 
assisted her mother with cooking and cleaning.   

II. CONCLUSIONS OF LAW

A. Accident/Causal Connection

At trial, the parties stipulated to the issues of accident and causal connection for 
Petitioner’s bilateral carpal tunnel condition but disputed accident and causal connection for the 
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bilateral shoulder conditions.  The Arbitrator concluded that Petitioner did not sustain a repetitive 
trauma injury to her right and left shoulders arising out of and in the course of her employment 
by Respondent and that Petitioner's current condition of ill-being in regard to her right and left 
shoulders was not related to her job activities. 

In a repetitive trauma case, issues of accident and causation are intertwined.  See, e.g., 
Boettcher v. Spectrum Property Group and First Merit Venture, Ill. Workers’ Comp. Comm’n, 
97 WC 44539, 99 IIC 0961.  Nevertheless, the employee must allege and prove a single, 
definable accident. White v. Workers’ Compensation Comm’n, 374 Ill. App. 3d 907, 911 (2007).  
The date of an accidental injury in a repetitive-trauma compensation case is the date on which 
the injury “manifests itself.”  Peoria County Belwood Nursing Home v. Industrial Comm’n, 115 
Ill. 2d 524, 531 (1987).  The phrase “manifests itself” signifies “the date on which both the fact 
of the injury and the causal relationship of the injury to the claimant’s employment would have 
become plainly apparent to a reasonable person.”  Id.   

It is well-settled that there is no legal requirement that a certain percentage of the 
workday be spent on repetitive tasks in order to establish the repetitive nature of a claimant’s job 
duties.  Edward Hines Precision Components v. Industrial Comm’n, 356 Ill. App. 3d 186, 194 
(2005).  The Commission is allowed to consider evidence, or the lack thereof, of the repetitive 
“manner and method” of a claimant’s job duties.  Williams v. Industrial Comm’n, 244 Ill. App. 
3d 204, 211 (1993) (citing Perkins Product Co. v. Industrial Comm’n, 379 Ill. 115, 120, 39 
N.E.2d 372 (1942)).  The question of whether a claimant’s work activities are sufficiently 
repetitive in nature as to establish a compensable accident under a repetitive trauma theory will 
be decided based upon the particular facts in each case, and it is the province of the Commission 
to resolve this factual issue.  Williams, 244 Ill. App. 3d at 210-11.  However, an employee 
alleging an injury based upon repetitive trauma must “show [] that the injury is work-related and 
not the result of a normal degenerative aging process.”  Peoria County Bellwood Nursing Home 
v. Industrial Comm’n, 115 Ill. 2d 524, 530 (1987); Glister Mary Lee Corp. v. Industrial Comm’n,
326 Ill. App. 3d 177, 182 (2001).

In repetitive trauma cases, the employee generally relies on medical testimony to 
establish a causal connection between the work performed and employee’s disability.  Williams 
v. Industrial Comm'n, 244 Ill. App. 3d 204, 209 (1993).  However, evidence of the “chain of
events” may supplement expert medical testimony in a repetitive trauma case.  See, e.g., Darling
v. Industrial Comm’n, 176 Ill. App. 3d 186, 192 (1988).  It is the function of the Commission to
resolve conflicts in medical evidence; greater weight may be attached to the opinion of treating
physicians.  See ARA Services, Inc. v. Industrial Comm’n, 226 Ill. App. 3d 225, 232 (1992)
(citing International Vermiculite Co. v. Industrial Comm’n, 77 Ill. 2d 1, 4 (1979)).

Petitioner argues that the majority of her work may not have been overhead, but required 
a significant amount of reaching which weakened her shoulders and made the amount of 
overhead work she did much more significant.  Petitioner also argues that her job duties, which 
required her hands to be above her head and her elbow at shoulder level, were intensive and still 
required her to rotate her shoulder.  Petitioner further observes that she had returned to full duty 
without restrictions after her prior 2008 shoulder surgeries.  Respondent replies that its video 
recordings and Petitioner’s demonstration at the hearing established that her duties were 
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performed with arms straight out, not overhead.  Respondent thus argues that Petitioner’s 
activities did not reach Dr. Paletta’s 25 to 30% threshold for overhead activity contributing to a 
repetitive injury. 

The Commission considers the primary question to be the extent of Petitioner’s repetitive 
overhead activity.  Dr. Paletta opined that Petitioner’s job duties did not cause, but likely 
aggravated or increased the symptoms of the rotator cuff tears in Petitioner’s shoulders.  He 
explained that Petitioner had described having to do more forceful, heavier work with her arms 
that included overhead work, which correlated with the onset or worsening of Petitioner’s 
shoulder symptoms.  Dr. Paletta also testified that the activities described by Petitioner were the 
first factor in his analysis.  Petitioner told Dr. Paletta that she used her arms repetitively at about 
chest height, particularly having her arms out and using them overhead.  She also estimated that 
she would perform these duties more than six hours out of an eight-hour shift.  Petitioner’s job 
description was generally consistent with Respondent’s own job description, which indicated that 
Petitioner could be expected to reach with her hands above shoulder level between three and six 
hours per shift, which would translate to between 50 and 75% of an 8-hour shift, far in excess of 
the 25 to 30% range Dr. Paletta established in his deposition.  Dr. Paletta also identified the 
cutting and removal of the plastic covering on the pallets, pulling the pouches, and pulling the 
pallet jack as examples of the activities supporting his opinions. 

Petitioner’s description of her job duties to Dr. Paletta finds additional support elsewhere 
in the record.  Petitioner testified that while operating the machines, her arms would be 
outstretched straight out from her shoulders a couple of feet in front of her and demonstrated the 
motion at the hearing.  Mr. Robertson, Respondent’s occupational risk management coordinator, 
similarly testified that the filler machine is approximately 62” tall and that the lanes would be at 
approximately eye level for a person 5’3” tall.  Petitioner stated that she would lift boxes of 
pouches for Capri Sun product from overhead to waist level, describing a full pallet as 6’ tall, while 
she was 5’3” tall.  Mr. Robertson also agreed that a pallet could be up to 6’ tall.  Respondent’s 
video recordings do not depict Petitioner performing her job duties, but the second recording, 
which may come closest to depicting an employee of Petitioner’s height, supports Petitioner’s 
description and demonstration of repetitively using her arms outstretched at chest level and 
reaching upward to fill the lanes of the filler machine. 

Respondent relied on the report by Dr. Kutnik, whose opinions rely on a definition of 
“overhead” which apparently differs from Dr. Paletta’s definition.  However, Dr. Paletta testified 
that he was familiar with Dr. Kutik’s practice, which focuses primarily from the elbow to the 
fingers, while approximately half of Dr. Paletta’s practice addresses shoulder conditions.  In 
addition, Dr. Paletta personally treated Petitioner over time, rather than conduct a single 
examination.  The Commission concludes that Dr. Paletta has greater experience with the 
mechanics of Petitioner’s shoulder injury.  

Dr. Paletta’s opinions are further supported by the chain of events.  Petitioner underwent 
shoulder surgeries in 2008, but returned to full-duty work without restrictions and worked for 
Respondent in different capacities for eight or nine years before beginning to experience 
shoulder pain working at Respondent’s Granite City plant.  Petitioner was involved in a motor 
vehicle accident in September 2018, but the record indicates that Petitioner injured her neck and 
back in that incident, rather than her shoulders.  Dr. Kutnik’s Section 12 report contains no 
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explanation of how the accident would cause shoulder pain.  Moreover, it is undisputed that 
Petitioner manifested with carpal tunnel syndrome during this same period doing the same job. 

In sum, the record supports Dr. Paletta’s opinion that Petitioner’s repetitive job duties 
likely aggravated the rotator cuff tears in Petitioner’s shoulders.  Petitioner’s bilateral shoulder 
conditions manifested on December 7, 2018, when Petitioner began having difficulty lifting 
boxes off the pallets.  Petitioner testified without rebuttal that she is still having problems with 
her shoulders.  Accordingly, given the record as a whole, the Commission concludes that 
Petitioner established a repetitive trauma accident manifesting on December 7, 2018 and that the 
current condition of her right and left shoulders is causally connected to that accident.  

B. Average Weekly Wage

Given that Petitioner proved an accident and causal connection, the Commission 
considers the issue of Petitioner’s average weekly wage.  The parties stipulated during the 
hearing that if overtime earnings were determined to be required, Petitioner’s average weekly 
wage would be $1,147.39, whereas if the overtime earnings were not required, Petitioner’s 
average weekly wage would be $937.70. 

A claimant has the burden of proving by a preponderance of the evidence the elements of 
her claim, including her average weekly wage.  Zanger v. Industrial Comm’n, 306 Ill. App. 3d 
887, 890 (1999).  Section 10 of the Act explicitly states that overtime is to be excluded in 
calculating the average weekly wage.  820 ILCS 305/10 (West 2018).  However, “those hours 
which an employee works in excess of his regular weekly hours of employment are not 
considered overtime within the meaning of section 10 and are to be included in an average-
weekly-wage calculation if the excess number of hours worked is consistent or if the employee is 
required to work the excess hours as a condition of his employment.”  (Emphasis in original.)  
Tower Automotive v. Illinois Workers’ Compensation Comm’n, 407 Ill. App. 3d 427, 436 (2011) 
(citing Airborne Express Inc. v. Illinois Workers’ Compensation Comm’n, 372 Ill. App. 3d 549, 
554 (2007)). 

In this case, Petitioner’s testimony that she consistently worked overtime is generally 
supported by the wage statement submitted by Respondent, though the number of hours varied 
from pay period to pay period.  As of November 29, 2018, Petitioner’s year-to-date earnings 
included $28,622.45 in hourly pay, $8,102.99 in overtime, and $374.40 in double time.  
Moreover, Mr. Roberson testified that if an employee refused to work a requested overtime shift, 
they would lose a “point” per shift and could face termination of employment where an 
employee accumulated nine points within a year.  Given this record, the Commission finds that 
the overtime in this case was mandatory.  See, e.g., Spencer v. State of Illinois, Jack Mabley 
Center, Ill. Workers’ Comp. Comm’n, Nos. 09 WC 24242, 09 WC 24243, 12 IWCC 756 (Jul. 
13, 2012).  Accordingly, the Commission concludes that Petitioner’s average weekly wage is 
$1,147.39. 

C. Medical Expenses
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The Commission next considers Petitioner’s claim for medical expenses.  An employer is 
required to pay for all necessary medical, surgical, and hospital services that are reasonably 
required to cure or relieve the effects of an accidental injury sustained by an employee and 
arising out of and in the course of his employment.  820 ILCS 305/8(a) (West 2018).  An 
employer’s liability under this section of the Act is continuous so long as the medical services 
are required to relieve the injured employee from the effects of the injury.  Second Judicial 
District Elmhurst Memorial Hospital v. Industrial Comm’n, 323 Ill. App. 3d 758, 764 (2001) 
(citing Efengee Electrical Supply Co. v. Industrial Comm’n, 36 Ill. 2d 450, 453 (1967)).  
However, the employee is only entitled to recover for those medical expenses which are 
reasonable and causally related to his industrial accident.  Second Judicial District Elmhurst 
Memorial Hospital, 323 Ill. App. 3d at 764 (citing Zarley v. Industrial Comm’n, 84 Ill. 2d 380, 
389 (1981)).  The claimant has the burden of proving that the medical services were necessary, 
and the expenses incurred were reasonable.  City of Chicago v. Illinois Workers’ Compensation 
Comm’n, 409 Ill. App. 3d 258, 267 (2011).  If the employer fails to introduce any evidence to 
suggest that services rendered were not necessary or that the charges were not reasonable, an 
award to a claimant who presents some evidence in support of the award will be upheld.  Max 
Shepard, Inc. v. Industrial Comm’n, 348 Ill. App. 3d 893, 903 (2004); Ingalls Memorial Hospital 
v. Industrial Comm’n, 241 Ill. App. 3d 710, 718 (1993).

In this case, Dr. Paletta opined that the treatment Petitioner had received was reasonable 
and causally connected to the injuries Petitioner sustained while working for Respondent.  
Respondent raises no argument to the contrary in its response brief.  Accordingly, the 
Commission orders Respondent to pay the medical expenses listed in Petitioner’s Exhibit 1.  In 
addition, the Request for Hearing and the transcript of hearing indicates that Respondent claims a 
credit under section 8(j) of the Act and that Petitioner agreed that Respondent was entitled to that 
credit.  Respondent is therefore awarded a credit pursuant to section 8(j) of the Act for sums 
already paid through its group medical plan. 

D. Prospective Care

Petitioner further requests that the Commission order that Respondent authorize and pay 
for the reasonable and necessary care recommended by Dr. Paletta, including but not limited to 
surgery.  As noted above, section 8(a) of the Act requires employers to pay all necessary 
medical, surgical, and hospital services that are reasonably required to cure or relieve the effects 
of the work-related injury. 820 ILCS 305/8(a) (West 2018).  Specific procedures or treatments 
that have been prescribed by a medical service provider are “incurred” within the meaning of 
section 8(a) even if they have not been performed or paid for.  Bennett Auto Rebuilders, Inc. v. 
Industrial Comm’n, 306 Ill. App. 3d 650, 655-56 (1999).   

In this case, Dr. Paletta opined that the need for the surgeries he recommended was 
related to Petitioner’s work activities and that Petitioner’s condition would not improve further 
without those procedures.  Respondent raises no argument to the contrary in its response brief.  
Accordingly, the Commission orders that the Respondent authorize and pay for the reasonable 
and necessary care recommended by Dr. Paletta, including but not limited to bilateral shoulder 
repair surgery and a reverse total shoulder arthroplasty in the event that the right rotator cuff is 
deemed irreparable. 
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IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner sustained an 
accident on December 7, 2018 that arose out of and occurred in the course of employment. 

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner’s current condition of 
ill-being is causally related to the accident. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical services of $68,852.59 to the medical providers as stated in 
Petitioner’s Exhibit 1, pursuant to §§8(a) and 8.2 of the Act.  Respondent shall be given a credit 
for group medical benefits that have been paid, and Respondent shall hold Petitioner harmless 
from any claims by any providers of the services for which Respondent is receiving this credit, 
as provided in §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall 
authorize and pay for the reasonable and necessary care recommended by Dr. Paletta, including 
but not limited to bilateral shoulder repair surgery and a reverse total shoulder arthroplasty in the 
event that the right rotator cuff is deemed irreparable. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$70,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 9, 2021 /s/ Carolyn M. Doherty ___ 
d: 11/04/21 Carolyn M. Doherty 
CMD/kcb 
045             /s/ Marc Parker__________ 

Marc Parker 

/s/ Christopher A. Harris__ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Injured Workers’ Benefit Fund (§4(d)) 
)SS.  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Second Injury Fund (§8(e)18) 
 None of the above 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 

ARBITRATION DECISION 
19(b) 

Carolyn Johnson Case # 18 WC 38459 
Employee/Petitioner 

v. Consolidated cases: n/a 

Kraft Heinz 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.  
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of 
Collinsville, on February 25, 2021.  After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
 Diseases Act? 

 

B.  Was there an employee-employer relationship? 
C.  Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 
 

D.  What was the date of the accident? 
E.  Was timely notice of the accident given to Respondent? 
F.  Is Petitioner's current condition of ill-being causally related to the injury? 
G.  What were Petitioner's earnings? 
H.  What was Petitioner's age at the time of the accident? 
I.  What was Petitioner's marital status at the time of the accident? 
J.  Were the medical services that were provided to Petitioner reasonable and necessary?  Has Respondent 

 paid all appropriate charges for all reasonable and necessary medical services? 
 

K.  Is Petitioner entitled to any prospective medical care? 
L.  What temporary benefits are in dispute?  

 TPD  Maintenance  TTD 
 

M.  Should penalties or fees be imposed upon Respondent? 
N.  Is Respondent due any credit? 
O.  Other   
ICArbDec19(b)  2/10    100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084   
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FINDINGS 

On the date of accident, December 7, 2018, Respondent was operating under and subject to the provisions of the 
Act.   

On this date, an employee-employer relationship did exist between Petitioner and Respondent.   

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is, in part, causally related to the accident.  

In the year preceding the injury, Petitioner earned $n/a; the average weekly wage was $n/a.  

On the date of accident, Petitioner was 55 years of age, single with 0 dependent child(ren). 

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other 
benefits, for a total credit of $0.00.   

Respondent is entitled to a credit of $0.00 paid under Section 8(j) of the Act. 

ORDER 

Based upon the Arbitrator’s Conclusion of Law attached hereto, claim for compensation in regard to Petitioner’s 
bilateral shoulder condition is denied. 

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any.   

RULES REGARDING APPEALS      Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission.   

STATEMENT OF INTEREST RATE      If the Commission reviews this award, interest at the rate set forth on the 
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.  

_______________________________________ 
William R. Gallagher, Arbitrator 
ICArbDec19(b) 

APRIL 21, 2021
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Findings of Fact 

Petitioner filed an Application for Adjustment of Claim which alleged that as a result of 
"Repetitive Duties", Petitioner sustained an accidental injuries arising out of and in the course of 
her employment by Respondent. The Application alleged date of accident (manifestation) of 
December 7, 2018, and Petitioner sustained injuries to her "Bilateral 
Shoulders/Arms/Wrists/Hands/Body as a Whole" (Arbitrator's Exhibit 2). This case was tried in 
a 19(b) proceeding and Petitioner sought an order for payment of medical bills and prospective 
medical treatment in regard to her bilateral shoulder condition. Respondent disputed liability on 
the basis of accident and causal relationship in regard to Petitioner's bilateral shoulder condition; 
however, Respondent stipulated Petitioner's bilateral carpal tunnel syndrome condition was 
causally related to her work activities (Arbitrator's Exhibit 1). 

There was also a dispute in regard to the computation of Petitioner's average weekly wage. The 
basis of the dispute was whether Petitioner was required to work overtime for Respondent. 
Petitioner and Respondent stipulated that if overtime was required, Petitioner was entitled to an 
average weekly wage of $1,147.39, and if overtime was not required, Petitioner was entitled to 
an average weekly wage of $937.70 (Arbitrator's Exhibit 1). 

Petitioner testified she worked for Respondent for approximately 29 years. Petitioner initially 
worked for Respondent as a CT operator. From 2005 to 2011, Petitioner worked as a spice 
mixer. From 2011 to 2019, Petitioner worked as a line operator. Petitioner retired in 2019. 
Petitioner worked at Respondent's plant in Champaign, Illinois, until she obtained a job at 
Respondent's plant in Granite City, Illinois, in 2017, where she continued to work until she 
retired. 

While employed as a line operator, Petitioner worked performing various tasks involved in the 
production of drink packets at Capri Sun. At trial, Petitioner testified that she had to repetitively 
lift/move boxes which weighed 19 pounds, pallets which weighed 60 pounds and packages of 
packets/straws which weighed 30/35 pounds. Petitioner said that when she lifted/moved the 
boxes and packages, this would require the overhead use of both of her arms on a regular basis. 
Petitioner testified she was 5'3" tall and the boxes were stacked approximately 6’ high. 

Petitioner prepared a job description which was received into evidence at trial (Petitioner's 
Exhibit 11). The job description was consistent with Petitioner's testimony regarding her job 
duties, in particular, the overhead use of her arms. Petitioner testified she would perform tasks 
which required the overhead use of her arms six hours out of an eight hour shift. 

As aforestated, there was no dispute Petitioner's work activities caused her bilateral carpal tunnel 
syndrome. The primary issue was whether Petitioner's work activities, primarily the overhead 
use of her arms, caused or aggravated her bilateral shoulder condition. 

Petitioner operated a machine which filled the drink packets with Capri Sun. When the packets 
were filled, they were placed into "lanes" at the end of the machine where the Petitioner was at. 
The lanes were approximately 62” above the floor. As aforestated, Petitioner testified she was 
5'3" (63”) tall. 
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Accordingly, the lanes for the packets were at the approximate eye level of Petitioner. Further, 
loading the boxes and moving pallets were tasks usually performed at waist level. Petitioner 
testified she processed two pallets of boxes and two pallets of packets per shift. 

Petitioner estimated the boxes at the top level of a pallet to be approximately 6’ from the floor. 
Petitioner would grasp the box had either the middle or bottom. Petitioner would extend her arms 
outward at about shoulder level and then her elbows to reach boxes at the top of the pallet. 
Petitioner would also cut and pull plastic wrapping material which was around the boxes. Again, 
this would require Petitioner to extend her arms and then her elbows. 

Robbie Robertson, Respondent's ORM Coordinator (occupational risk management person) 
testified at trial. He obtained a video of other employees performing some of the job duties of a 
line operator. The video was received into evidence at trial. The video was played during the trial 
and none of the employees observed in the video performed tasks which required overhead use 
of their arms (Respondent's Exhibit 1). Robertson testified that only the boxes on the pallet 
would be 6’ high and when Petitioner reached for the box at the top, she would extend her arms 
and bend her elbows, but her elbows would not be above her head. 

Petitioner testified she previously underwent right and left shoulder surgery sometime in 2008. 
The medical records regarding the prior surgeries were not tendered into evidence at trial; 
however, Petitioner said she fully recovered from the prior surgeries and was able to return to 
work without restrictions. 

Petitioner stated she began having hand/arm symptoms in July, 2017, and shoulder symptoms in 
October, 2017. Over time, the pain got progressively worse and Petitioner said the fingers of 
both of her hands became numb. 

Petitioner was initially seen at Gateway Regional Occupational Health on December 10, 2018, 
where she was seen by Dr. Christopher Knapp. At that time, Petitioner's primary complaints 
were bilateral hand/arm pain with numbness in the hands/elbows. Dr. Knapp ordered nerve 
conduction studies (Petitioner's Exhibit 3). 

Petitioner was subsequently evaluated by Dr. George Paletta, an orthopedic surgeon, on January 
16, 2019. At that time, Petitioner complained of bilateral shoulder/arm pain and she advised Dr. 
Paletta she used both arms repetitively above chest height. Petitioner also informed Dr. Paletta of 
her prior shoulder surgeries. Dr. Paletta opined Petitioner had carpal tunnel syndrome and 
bilateral shoulder pain, but no evidence of significant rotator cuff pathology. He ordered 
EMG/nerve conduction studies (Petitioner's Exhibit 4). 

The EMG/nerve conduction studies were performed on January 24, 2019. They were positive for 
bilateral carpal tunnel syndrome (Petitioner's Exhibit 5). 

Dr. Paletta saw Petitioner on January 24, 2019, and he reviewed the EMG/nerve conduction 
studies. He again opined Petitioner had bilateral carpal tunnel syndrome. Dr. Paletta 

21IWCC0557



Carolyn Johnson v. Kraft Heinz 18 WC 38459 
Page 3 

subsequently performed left and right carpal tunnel release surgeries on March 12, 2019, and 
April 30, 2019, respectively (Petitioner's Exhibit 4). 

In regard to Petitioner's shoulder complaints, Dr. Paletta evaluated Petitioner on July 23, 2019. 
At that time, Dr. Paletta referred Petitioner to Dr. Wendell Becton, for an additional workup 
(Petitioner's Exhibit 4). 

Dr. Becton initially saw Petitioner on January 30, 2020. At that time, Petitioner informed him of 
her prior shoulder surgeries as well as Dr. Paletta having performed carpal tunnel surgeries on 
both hands. Petitioner complained of bilateral shoulder pain. Dr. Becton ordered physical therapy 
and medication (Petitioner's Exhibit 8). 

At the direction of Respondent, Petitioner was examined by Dr. Shawn Kutnik, an orthopedic 
surgeon, on February 12, 2020. In connection with his examination of Petitioner, Dr. Kutnik 
reviewed medical records and a job description provided to him by Respondent. Dr. Kutnik 
opined Petitioner's bilateral carpal tunnel syndrome condition was related to her work activities; 
however, he opined Petitioner's bilateral shoulder condition was not related to her work 
activities. The basis of Dr. Kutnik's opinion in regard to Petitioner's shoulder condition was the 
lack of any repetitive overhead use of her arms and the fact Petitioner had undergone prior 
surgeries to both shoulders (Respondent's Exhibit 3). 

Dr. Becton continued to treat Petitioner for her bilateral shoulder condition. When he saw her on 
March 5, 2020, he administered injections into both shoulders. He also ordered further physical 
therapy, but noted that if Petitioner's pain symptoms continued, he would order MRI scans of 
both shoulders (Petitioner's Exhibit 8). 

Dr. Becton again saw Petitioner on April 2, 2020. At that time, Petitioner continued to complain 
of bilateral shoulder pain. Dr. Becton ordered MRI scans of both shoulders (Petitioner's Exhibit 
8). 

MRIs of both shoulders were performed on April 16, 2020. According to the radiologist, the 
MRI of Petitioner's left shoulder revealed tears of the supraspinatus tendon and the long head of 
the biceps and the MRI of Petitioner's right shoulder revealed tears of the supraspinatus and 
infraspinatus tendons as well as the long head of the biceps (Petitioner's Exhibit 9). 

Dr. Paletta again saw Petitioner on May 5, 2020, and he reviewed the MRI scans. His 
interpretation of the MRIs was consistent with that of the radiologist. Dr. Paletta recommended 
surgical repair of both shoulders, but noted the right shoulder might not be repairable. If the right 
shoulder rotator cuff surgery was not successful, Dr. Paletta opined Petitioner might need a 
reverse total shoulder arthroplasty (Petitioner's Exhibit 4). 

Dr. Paletta was deposed on July 1, 2020, and his deposition testimony was received into 
evidence at trial. On direct examination, Dr. Paletta's testimony was consistent with his medical 
records and he reaffirmed the opinions contained therein. In regard to causality of Petitioner's 
bilateral shoulder condition, Dr. Paletta testified that Petitioner performing forceful and heavier 
work which included overhead work could cause an increase in Petitioner's shoulder symptoms. 
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He testified he did not cause the rotator cuff tears and the size of the tear on the right was 
probably an old injury, either a recurrent tear from the prior surgery or a progression of the 
underlying pathology (Petitioner's Exhibit 12; pp 20-21). 

On cross-examination, Dr. Paletta was questioned about the statement in his report that Petitioner 
performed a "lot" of overhead activity and how he defined that term. In response, Dr. Paletta 
testified that if Petitioner spent at least 25% to 30% of her time performing overhead activities, 
this would contribute to her rotator cuff pathology. If Petitioner spent 10% of her time 
performing such overhead activities, he would not consider this to be a "lot" of overhead activity 
(Petitioner's Exhibit 12; p 34). 

In regard to the average weekly wage issue, Petitioner testified overtime was required by 
Respondent for at least one shift per week. However, Petitioner did state that she was able to 
pick the shift in which she would work overtime. 

Robbie Robertson also testified regarding overtime and stated that when overtime was offered, 
the employees had the option to "volunteer" for same. However, if an insufficient number of 
employees volunteered for overtime, it would be assigned to the employee with the lowest 
seniority. If that employee refused to work overtime, he/she would be "wrote up" and assign one-
half point which could be detrimental to their employment. 

Conclusion of Law 

In regard to disputed issues (C) and (F) the Arbitrator makes the following conclusion of law: 

The Arbitrator concludes Petitioner did not sustain a repetitive trauma injury to her right and left 
shoulders arising out of and in the course of her employment by Respondent and Petitioner's 
current condition of ill-being in regard to her right and left shoulders is not related to her 
employment activities. 

In support of this conclusion the Arbitrator notes the following: 

There was no dispute Petitioner sustained a repetitive trauma injury to her right and left hands 
which caused carpal tunnel syndrome in both hands which required surgery. 

Petitioner testified she performed job tasks which required overhead use of both of her arms for 
approximately six hours out of an eight hour shift. 

Petitioner testified she was 5'3" (63”) tall and the boxes on the pallets were stacked 
approximately 6’ high. When removing the box from the top of the stack, Petitioner would 
extend her arms outward and flex her elbows, but did not grasp the box at the top, but rather at 
the middle or bottom. This would mean Petitioner's arms would be extended upward, but not 
overhead. Further, the height of the stacked boxes would be reduced as Petitioner removed them. 

The "lanes" in which Petitioner worked were approximately 62” above the floor. Because 
Petitioner was 63” tall, they would be at approximately eye level. 
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Loading boxes and moving pallets were tasks usually performed at waist level. 

Respondent tendered into evidence a video of other employees performing some of Petitioner's 
job duties and there was no overhead use of the arms observed. 

Petitioner previously underwent surgery on both shoulders in 2008. Petitioner's primary treating 
physician, Dr. Paletta, testified Petitioner's work activities did not cause the pathology in her 
shoulders, but the overhead work could cause an increase in her symptoms. 

On cross-examination, Dr. Paletta testified that for the repetitive overhead activity to be 
sufficient to contribute to her shoulder condition, it would have to be at least 25% to 30% of her 
working activities. 

The evidence presented does not support that Petitioner was required to spend 25% to 30% of her 
time at work performing repetitive overhead activities. 

In regard to disputed issues (G), (J) and (K) the Arbitrator makes no conclusions of law as these 
issues are rendered moot because of the Arbitrator's conclusion of law in disputed issues (C) and 
(F). 

____________________________________ 
William R. Gallagher, Arbitrator 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: Prospective care, TTD  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DEANGELO FRANKLIN, 

Petitioner, 

vs. NO:  18 WC 27699 

EAST ST. LOUIS POLICE DEPARTMENT, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review under Section 19(b) of the Act having been filed by 
Petitioner and Respondent herein and notice given to all parties, the Commission, after 
considering the issues of causal connection, medical expenses, prospective care, temporary total 
disability, and the exclusion of evidence of prior claims, and being advised of the facts of law, 
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part thereof.  The Commission 
further remands this case to the Arbitrator for further proceedings including a determination of 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327 (1980). 

The Commission modifies the Decision of the Arbitrator with respect to the award of 
prospective care, temporary total disability, and the hold harmless language in the order.   

Regarding the issue of prospective care, the Commission observes that the Arbitrator 
correctly found no causal connection between the August 6, 2018 accident and the current 
condition of Petitioner’s his right hip, based on the testimony of Petitioner’s treating physicians, 
Dr. Matthew Bradley and Dr. David King.  After diagnostic workup, Dr. Bradley opined that 
Petitioner experienced a non-symptomatic labral tear which was not causally connected to 
Petitioner’s work injury. Dr. King additionally opined that if a patient had reported zero relief 
from the injection recommended by Dr. Bradley, it would indicate that the labrum was not 
symptomatic.  Rather, Dr. Bradley indicated that Petitioner likely sustained a hip sprain or strain 
resulting from the accident which the Commission finds causally related through the last date of 
diagnostic treatment with Dr. Bradley, but not thereafter.  Based on this evidence, the 
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Commission observes that the Arbitrator correctly awarded Petitioner’s necessary and reasonable 
medical expenses related to the right hip incurred for diagnostic purposes. However, the 
Arbitrator’s award of prospective care includes “further diagnosis and treatment of the temporary 
exacerbation of [Petitioner’s] right hip condition[,] as recommended by Dr. Bradley until the 
Petitioner reaches maximum medical improvement.”  Given that the Arbitrator found that 
Petitioner failed to establish a causal connection between the accident and the right hip labral 
tear, and the Commission’s finding that the right hip strain was causally related through the last 
date of diagnostic treatment with Dr. Bradley, an award of prospective care for any condition of 
the right hip is not warranted.  Accordingly, the Commission modifies the Decision of the 
Arbitrator to deny the claim for prospective care regarding Petitioner’s right hip.   

Regarding the issue of temporary total disability, the Arbitrator concluded that Petitioner 
had refused light duty work offered by Respondent.  However, Petitioner was being held off 
work by Dr. George Paletta during this period for his causally related back and knee conditions.  
Accordingly, the Commission modifies the Decision of the Arbitrator to award to Petitioner 
temporary total disability benefits for the period from August 7, 2018 through the hearing date of 
February 9, 2021. 

Lastly, the Commission observes that the Decision of the Arbitrator ordered that 
Respondent shall indemnify and hold Petitioner harmless from claims made by any health 
providers or third parties arising from the expenses for which it claims credit.  However, no 
credit under Section 8(j) was claimed.  Therefore, the Commission strikes the “hold harmless” 
language from the Decision of the Arbitrator. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated April 6, 2021 is modified as stated herein.  The Commission otherwise affirms 
and adopts the Decision of the Arbitrator.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for lumbar spine surgery, physical therapy, and any testing and follow-up treatment as 
recommended by Dr. Matthew Gornet, as well as follow-up care of the left knee with Dr. George 
Paletta.  Prospective care of the right hip is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $933.33 per week for the period August 7, 2018 through February 9, 2021, a period of 
131 and 1/7ths weeks, that being the period of temporary total incapacity for work under §8(b) of 
the Act.  Respondent is awarded a credit of $4,002.00 for temporary total disability benefits 
already paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

No county, city, town, township, incorporated village, school district, body politic or 
municipal corporation is required to file a bond to secure the payment of the award and the costs 
of the proceedings in the court to authorize the court to issue such summons.  820 ILCS 
305/19(f)(2).  Based upon the named Respondent herein, no bond is set by the Commission.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 

November 9, 2021 /s/ Carolyn M. Doherty ___ 
o: 11/04/21 Carolyn M. Doherty 
CMD/kcb 
045             /s/ Marc Parker__________ 

Marc Parker 

/s/ Christopher A. Harris__ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF SANGAMON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Dawn Deheve, 

Petitioner, 

vs. No.  17 WC 34692 

Capitol Healthcare, 

Respondent. 

DECISION AND OPINION ON REVIEW PURSUANT TO §19(B) AND §8(A) 

Timely Petition for Review having been filed by Respondent herein and notice given to all 
parties, the Commission, after considering the issues of prospective medical care, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof, but with the following supplemental finding.  The Commission further remands 
this case to the Arbitrator for further proceedings for a determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

Petitioner alleged on the Request for Hearing sheet that §19(k) Penalties, §19(l) Penalties, 
and §16 Attorney’s Fees were at issue and offered her Petition for Penalties and Attorney’s fees as 
an exhibit.  The Arbitrator confirmed on the record that penalties and fees were an issue and admitted 
Petitioner’s petition into evidence.  There is no indication in the record that the Petition for Penalties 
and Attorney’s Fees was ever withdrawn.  However, the Arbitrator’s decision did not address the 
issue.   
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Petitioner did not file a Petition for Review.  Therefore, the Commission finds that any issue 
related to the Arbitrator’s failure to address Petitioner’s Petition for Penalties and Attorney’s fees 
has been waived. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator 
filed May 21, 2021, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the issue of §19(k) Penalties, 
§19(l) Penalties, and §16 Attorney’s Fees has been waived.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration 
of the time for filing a written request for Summons to the Circuit Court has expired without the 
filing of such a written request, or after the time of completion of any judicial proceedings, if such a 
written request has been filed. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum 
of $58,600.00.  The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

November 12, 2021
 /s/ Marc Parker 
Marc Parker 

MP/mcp 
o-11/4/21
068

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Carolyn M. Doherty 
Carolyn M. Doherty 
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STATE OF ILLINOIS ) 
 

 Injured Workers’ Benefit Fund (§4(d)) 
 )SS.  Rate Adjustment Fund (§8(g)) 
COUNTY OF SANGAMON )  Second Injury Fund (§8(e)18) 
  None of the above 

 
ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 

ARBITRATION DECISION 
19(b) 

 
DAWN DEHEVE Case # 17 WC 34692 
Employee/Petitioner 
 

v. Consolidated cases:       
 

CAPITOL HEALTHCARE 
Employer/Respondent 
 
An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party.  The matter was heard by the Honorable Dennis O’Brien, Arbitrator of the Commission, in the city of 
Springfield, on March 26, 2021.  After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document. 
 
DISPUTED ISSUES 
 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational  
  Diseases Act? 

 

B.  Was there an employee-employer relationship? 
 

C.  Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 
 

D.  What was the date of the accident? 
 

E.  Was timely notice of the accident given to Respondent? 
 

F.  Is Petitioner's current condition of ill-being causally related to the injury? 
 

G.  What were Petitioner's earnings? 
 

H.  What was Petitioner's age at the time of the accident? 
 

I.  What was Petitioner's marital status at the time of the accident? 
 

J.  Were the medical services that were provided to Petitioner reasonable and necessary?  Has Respondent  
 paid all appropriate charges for all reasonable and necessary medical services? 

 

K.  Is Petitioner entitled to any prospective medical care? 
 

L.  What temporary benefits are in dispute?   
   TPD   Maintenance  TTD 
 

M.  Should penalties or fees be imposed upon Respondent? 
 

N.  Is Respondent due any credit? 
 

O.  Other        
 

ICArbDec19(b)  2/10    100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084   
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FINDINGS 
 

On the date of accident, October 12, 2017, Respondent was operating under and subject to the provisions of 
the Act.   

 

On this date, an employee-employer relationship did exist between Petitioner and Respondent.   
 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 
 

Timely notice of this accident was given to Respondent. 
 

Petitioner's current condition of ill-being is causally related to the accident. 
 

In the year preceding the injury, Petitioner earned $14,245.58; the average weekly wage was $284.91. 
 

On the date of accident, Petitioner was 46 years of age, single with no dependent children. 
 

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.   
 

Respondent shall be given a credit of $42,177.14 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 
for other benefits, for a total credit of $42,177.14. 
 

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act. 
 
ORDER 
 
 

Petitioner’s medical conditions, right ankle sprain and complex regional pain syndrome involving the 
right foot, ankle, and leg, are causally related to the accident of  October 12, 2017.   
 
 
All of the medical bills introduced into evidence In Petitioner Exhibit 13 are related to Petitioner’s right 
foot, ankle, and leg injury, and are reasonable and were necessary to treat or cure Petitioner’s injuries 
suffered in this accident, with the exception of the unrelated treatments and prescription bills identified 
in the body of this decision, and are to be paid pursuant to the Medical Fee Schedule.  Respondent is to be 
given credit for all payments previously made on said bills pursuant to Sections 8(a) and 8(j) of the Act.   
 
 
Petitioner is entitled to prospective medical treatment as recommended by Dr. Lubenow, to wit a dorsal 
root ganglion stimulator trial at the L3, L4, L5 and S1 levels, and, if resulting in a 50% or greater 
reduction in pain, a dorsal root ganglion stimulator implantation at those same levels.   
 
 
 
 
 

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any.   
 
RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this decision, 
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of 
the Commission.   
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STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the Notice of 
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if 
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.   
 
 

    
__________________________________________________ MAY 21, 2021 
Signature of Arbitrator  

 
 
ICArbDec19(b) 
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Dawn Deheve vs. Capitol Helthcare    17 WC 34692 
 
FINDINGS OF FACT: 
 

TESTIMONY AT ARBITRATION 
 

Petitioner   

 

 Petitioner testified that she had been employed as a CNA tech for Respondent, having started with them 

in 2014.  She said that on October 12, 2017 she started work at 3 o’clock and a half hour later an emergency call 

light went off.  She moved quickly to answer it and as she came around the main desk she slipped in water and 

fell hard.  She went all the way to the ground and her right foot twisted behind her body and she landed hard on 

her bottom. Her right leg and foot hurt, and with the help of a couple of co-workers she got up.  She continued 

working and it was hard for her to put her full weight on the leg.  She moved slower when taking care of 

residents so she went to the floor evening nurse and she was sent to the emergency room at Memorial Medical 

Center, where x-rays were taken. 

 A few days later Petitioner said she followed up with her family physician at SIU Medicine and was 

taken off work.  She said she was on crutches and an MRI was ordered.  That was when she saw the foot doctor, 

Dr. Idusuyi, at the Orthopedic Center of Illinois.  She said at that point she had a boot on her foot and she 

received six to eight weeks of physical therapy at the Orthopedic Center.  Petitioner said the therapy did not 

help, her symptoms just became worse. She underwent a CT scan and then nerve tests were conducted. 

 Dr. Idusuyi then sent her to Dr. Lubenow at Rush in Chicago.  She saw him in April of 2019 and he 

talked to her about injections and a stimulator.  She said the insurance company wanted the injections tried first, 

even though Petitioner did not think they would work for her.  She underwent lumbar sympathetic blocks but 

said there were not helpful for her, she actually ended up with more issues.  She then returned to Dr. Lubenow 

and he recommended a DRG stimulator.  She said her doctor and even the IME doctor she saw a couple of 

times were leaning towards a chronic regional pain syndrome (CRPS) diagnosis. 

 Petitioner said her current symptoms are worse than what they have been before.  She said symptoms 

she had now that she did not have prior to the accident were constant pain, sensitivity to touch, inability to wear 

many shoes as they put too much pressure on her foot, even putting socks on can trigger it, it feels like there is 

electricity going through her foot.  She said the foot swells if she is on it too long or does not have the foot up 

enough.  She said she could not carry out her daily activities, that just walking around the grocery store was a 

challenge. 
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 Petitioner said she regularly used a cane, that one of her therapy goals had been to get away from using 

the cane, but that did not occur.  She said she did not use a cane prior to 2017.  Petitioner said she did not have 

any problems with her right lower extremity prior to October 12, 2017, nor had she received any medical care 

for her right lower extremity prior to that date.  

 Petitioner said Dr. Lubenow sent her to aquatherapy at St. John’s Hospital and she completed that 

treatment, which gave her temporary relief, but it did not last very long.  It was the same when it came back as it 

had been previously.  

As of the date of arbitration Petitioner said she was willing to go forward with the DRG stimulator trial 

as recommended by Dr. Lubenow as she has tried everything and she felt there was a chance it would help her 

get back to a normal productive life. 

Petitioner said her foot is often discolored if she is up on it too long or doesn’t have it elevated very 

long.  She said it was very cold to the touch and extra sensitive to touch, even the water in a shower would be 

too much.  She said she had none of these problems prior to her injury. 

 

On cross-examination Petitioner could not remember the date when she last saw Dr. Lubenow, but that 

she had not seen him since the pandemic started in March of 2020. She said she did not have any appointments 

scheduled with him . When asked if she was taking any medication Petitioner said she was using Lidocaine 

patches which had been prescribed by Dr. Lubenow.  She said she takes Ibuprofen from time to time to help 

with inflammation. 

Petitioner agreed that Respondent had continued to pay her medical bills up to the point of arbitration, 

but she wasn’t certain if all bills had been paid, she did not know what had been covered.  

Petitioner said she had not worked anywhere since the date of this accident, nor had she applied for 

Social Security disability.  She said she was never on Medicare, which is for the elderly, but had Medicaid 

health insurance  

 

On re-direct examination Petitioner said her symptoms had not gotten any better since seeing Dr. 

Lubenow, and neither Dr. Lubenow nor any other doctor had released her to return to work.  She said at the 

time of her injury she had been working without any restrictions from a doctor and had been able to perform her 

duties.  She said she had never had any prior problems with her right lower leg. 
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MEDICAL EVIDENCE 

Petitioner was treated at the emergency room of Memorial Medical Center on October 12, 2017. X-Rays 

were taken of her left big toe, her right foot and her right knee and all were interpreted as being negative. She 

was discharged with a diagnosis of knee pain and foot pain and was to see her primary care physician. PX 3 

On October 19, 2017 Petitioner was seen by Nurse Practitioner (NP) Lindsey Wright. Examination at 

that time did not reveal any swelling or discoloration of the foot, but Petitioner said she had pain even with light 

weight being placed on the foot, and said she was unable to even have a shoe on due to the pain. Petitioner 

returned to see Physicians Assistant (PA) Becky Jo Hanna on October 26, 2017. She had tried to go back to 

work the previous Tuesday, she told them, but said the pain had been horrendous. She said the pain was getting 

worse, not better, it was over the dorsum of the right foot and was going up her leg. She said it hurt to put even 

light pressure on the foot. Petitioners saw PA Hannah again on November 8, 2017 again complaining that her 

whole foot hurt and that she had a pins and needles feeling into her ankle. She described his pain as being 8/10. 

Physical examination showed mild swelling over the dorsum of the right foot and found her to be extremely 

tender to any touch, even light touch. PX 4 

An MRI of the right ankle was performed on November 15, 2017 and revealed tears of the anterior 

talofibular and calcaneofibular ligaments as well as mild posterior tenosynovitis. PX 3 

On December 27, 2017 Petitioner was seen by Dr. Idusuyi. His physical examination showed mild 

swelling of the dorsal medial aspect of the ankle, moderate to severe pain with palpation anywhere on the foot, 

and the remainder of his examination was objectively normal. After giving her a local anesthetic he tested her 

ankle ligaments and found them to be stable. His assessment was that of chronic right ankle strain, paresthesias 

dorsal foot, and global right ankle, etiology unknown. He felt her symptoms were out of proportion to the 

physical findings but ordered a CT scan and asked her to wean off her Bledsoe boot into an aircast . He also told 

her to begin weight bearing as tolerated, using a cane and he prescribed physical therapy. On that date he 

injected her ankle with painkiller and steroid. PX 5 p.2-4 

Petitioner received physical therapy from Midwest Rehab from January 4, 2018 through February 8, 

2018. They, too, found Petitioner to be very sensitive to all touch of the right foot, with pain with all motions. 

PX 5 

Petitioner was again seen by Dr. Idusuyi on February 14, 2018. She had undergone six weeks of 

physical therapy but had not improved at all. She was still experiencing extreme pain and swelling in her right 

ankle. The CT scan he had ordered had not been performed as it had not been approved by the insurance carrier. 

Dr. Idusuyi’s physical examination showed Petitioner to have global tenderness and he found the entire foot 
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appeared to be cold compared to the left foot. He also saw that she had color changes which he felt were 

worrisome for early reflex sympathetic dystrophy. He noted she had pain to light touch. His assessment on that 

date was paresthesia of the right leg as well as neuropathic right foot pain, rule out reflex sympathetic 

dystrophy.  He again ordered a CT scan as well as an EMG. He referred her to Dr. Watson to rule out reflex 

sympathetic dystrophy.  PX 5 p.7 

Respondent had Petitioner attend an IME with Dr. Brian Mulshine on April 5, 2018. He noted that her 

complaints at that time were that over time her pain had gotten worse rather than better, that she was having 

difficulty ambulating, often using a cane and sometimes even crutches, and that at times it hurt so much she 

could not get out of bed.  She said she was having pain in the foot and ankle all of the time. She said her foot 

felt cold and often turned purple. The anterior ankle and the dorsum of her midfoot were the most painful areas. 

She noted she had not had prior problems with this foot. During his physical examination of Petitioner he found 

that she was using an aircast and ambulating with a limp and had mild diffuse swelling through the right foot 

and ankle. He noted some purplish discoloration of the right foot, with mottling. He said it was difficult to 

examine her as she was tender to even very light touch. His diagnosis for Petitioner was that she was six months 

post apparent right lateral ankle sprain and probable complex regional pain syndrome of the right foot and ankle 

secondary to the right ankle sprain. He did note that there was objective evidence of the ankle sprain both of the 

emergency room and in the MRI which demonstrated tears of two ligaments. He said that the objective evidence 

of CRPS was the continued swelling in the right foot and ankle, the purplish discoloration of the skin, the 

feeling of coldness to palpation of the right foot and a hypersensitivity to palpation of the right foot. He stated, 

“I believe that her right ankle sprain was a direct result of her slip and fall at work on October 12, 2017. Her 

subsequent development of chronic regional pain syndrome was secondary to her initial injury and, therefore, 

would be regarded as caused by this work-related injury.” RX 1 

On April 16, 2018, Dr. Trudeau performed an EMG/NCV upon Petitioner. During the physical 

examination portion of his examination he noted soft tissue fullness or swelling diffusely over the dorsal surface 

and digits of her right foot when compared to the left. He saw a reddish discoloration and mottling over the 

dorsal surface of the right foot. He felt she had weakness of the right great toe flexors and extensors and 

hypoesthesia over both the dorsal and plantar surfaces of the right foot. His EMG was normal but the NCV 

showed right superficial peroneal neuropathy, moderately severe and right sural neuropathy, moderately severe. 

PX 8 

A June 14, 2018 CT scan of the right foot was interpreted as negative other than for showing mild tissue 

swelling. PX 5 p.26,27 
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Dr. Watson saw Petitioner on June 27, 2018. His physical examination showed hyperesthesia's 

throughout the right foot . He said she would not allow him to really palpate the foot very much at all. He felt 

there was possibly mild swelling of the right foot compared to the left but he did not see any discoloration of the 

right foot on that date. He noted that the EMG and NCV have been totally normal he said, “patient has 

symptoms consistent with CRPS and I would recommend consultation with either Dr. Bender or an 

anesthesiologist to consider a lumbar sympathetic block.”  PX 5 p.29 

When Dr. Idusuyi saw Petitioner on July 3, 2018 his physical examination remained essentially the same 

as on February 14, 2018. His assessment on that date was CRPS type 1 of the right leg and reflex sympathetic 

dystrophy of the right leg. He referred petition to Dr. Bender for a possible lumbar sympathetic block. PX 5 

p.11,12 

Petitioner was seen by Dr. Frank Bender on July 24, 2018. At that time she rated her pain as 8/10 and 

constant. His physical examination showed right foot hyperpathia, right foot being cooler than the left, positive 

straight leg raising test on the left but negative on the right, the right foot having mottling on the right dorsum, 

and he noted that simple light touch caused her excruciating pain in the right foot.  He, too, felt she had CRPS 

type 1 of the right leg as well as left lumbar radiculopathy. He felt she was compensating so much that she had 

caused her left leg to be in pain as well as the right foot. He said she might have irritated the nerve in her back 

causing this acute onset of left lumbar radicular pain. He ordered an MRI of the lumbar spine and felt that she 

should have a sympathetic block for treatment of the CRPS.  PX 5 p.16      

On October 5, 2018 Dr. Tabatha Wells gave Petitioner a referral to see Dr. Lubenow. PX 6 

On January 23, 2019 Dr. Richard Noren performed an IME of Petitioner for Respondent. His physical 

examination revealed her to have allodynia and hyperalgesia in the right foot, increased vibratory sensation in 

the right foot, motor strength diminished to varying degrees throughout the right leg, her foot having turned red 

during sensory testing, swelling in the dorsal surface of the right foot which was intermittent and seemed to 

increase at times when she was complaining of pain, and a dorsal right foot which was 2.4 degrees Fahrenheit 

cooler than the left. His diagnosis was CRPS and he said she had objective findings during the examination as 

well as subjective complaints for that diagnosis. He said his examination met the Budapest criteria for the CRPS 

diagnosis.  He wrote, “Her current findings as related to her right foot would be related to the injury of October 

12, 2017.”  He felt further care including physical therapy and pain management were warranted. Dep. Exh. 2 to 

RX 2 

Petitioner saw Dr. Timothy Lubenow for the first time on April 18, 2019. He noted that Petitioner had 

two conflicting EMGs. One had shown a peripheral nerve injury while the other was normal. His physical 

examination on that date showed allodynia on the whole right foot, both dorsal and planter surfaces, diminished 
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vibratory sensation in the right foot, temperature asymmetry between sides of 2.8 degrees Fahrenheit, right 

cooler than left, mild dusky discoloration of the right foot, trace edema of the right foot and decreased range of 

motion of the right foot. He diagnosed complex regional pain syndrome type one of the right leg, also. He 

prescribed medication and recommended lumbar sympathetic blocks. He stated that if she did not sufficiently 

improve after that treatment a dorsal root ganglion stimulator (DRG) might be considered. He ordered a 

psychological evaluation by Dr. Merriman. PX 9 p.3,4 

Dr. Merriman performed her psychological evaluation, including an MMPI-2-RF on April 18, 2019. She 

found Petitioner suitable for a DRG stimulator. PX 9 

Dr. Lubenow had a series of six lumbarthoracic sympathetic blocks performed between May 10, 2019 

and August 23, 2019. Dr. Lubenow noted during his June 27, 2019 office visit with Petitioner that after the third 

injection he felt Petitioner had noticed a 10% - 20% relief in overall symptoms but said that while she had a 

good reaction to the second injection she was not as good following the third.  He said most of her symptoms 

had not changed and that she had gotten no benefit from a medication he had prescribed for her. He said her 

physical examination on that date included allodynia to gauze, hyperalgesia , hyperpathia and sudomotor/ 

edema. He assessed her to have myofascial pain syndrome as well as CRPS. He ordered physical therapy for 

desensitizing and ultrasound massage of her lower back. He discussed DRG stimulation with her at that time. 

PX 9 p.10 

Petitioner attended aquatherapy at St. John’s Hospital from August 5, 2019 through October 30, 2019.  

The discharge summary for that therapy notes that Petitioner’s symptoms actually got worse during the time 

they treated her. They noted that her pain and hypersensitivity had progressed all the way up the right leg 

toward the right hip and the groin. Their physical examination showed palpation caused extreme 

hypersensitivity and pain to light touch for the right foot, ankle and lower leg. They said she would jump with 

light palpation. Their assessment was that she had demonstrated a decline in many objective measures since 

initiating physical therapy. Her range of motion, strength and pain had not improved and in some areas had 

worsened during that period of time. They felt she was significantly limited by pain and hypersensitivity in the 

entire right leg, hip and back. Most of their goals have not been met and further physical therapy was not 

recommended. PX 7 p.25 

Dr. Lubenow saw petitioner on September 11, 2019 and noted that she had not gotten a response from 

her last injection and continued to have significant right lower extremity pain which was constant every day. By 

that time she was reporting her pain to be a 10/10. He noted it was also starting to radiate from her left foot up 

her left thigh. He felt she was barely able to walk due to the pain at that point. His physical examination 

findings really had not changed although she did have decreased range of motion of her right foot. He continued 
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to diagnose her with CRPS and myofascial pain syndrome. He noted, “She continues to meet the Budapest 

criteria for CRPS type 1 of RLE.  She has failed to improve with PT and injections.  She now requires a trial of 

DRG stimulation.  Assuming she has 50% of (sic) greater relief, a permanent implant would be recommended.  

Given her pain topography, she will require L3, L4, L5 and S1 lead implant.” PX 9 p.15,16  

Dr. Noren performed his second IME of Petitioner on October 24, 2019. His physical exam was 

essentially the same as his first, though he noted the right dorsal foot was now 4.4 degrees Fahrenheit cooler 

than the left, a greater difference in temperature. His diagnosis did not change and his objective findings were 

the same, except on this occasion he did not see a color change in the right foot. He did not believe that the six 

lumbarthoracic sympathetic block injections were necessary, that three would have sufficed and would have 

even been preferable. He still felt Petitioner’s problems were work related. He wrote, “DRG stimulation has 

been shown to be effective along with spinal cord stimulation in reducing patient’s perceived symptoms.  

Unfortunately, spinal cord stimulation has not resulted in any physiologic improvement or functional 

improvement.”  He noted that unless Petitioner obtained functional improvement or reduction in subjective pain 

with a dorsal ganglion stimulator trial, she was likely at maximum medical improvement. Dep Exh. 5 go RX 2 

Dr. Moshe Lewis performed a utilization review for Respondent on July 28, 2020.  While Dr. Lewis 

certified a spinal cord stimulator, a dorsal root ganglion stimulator was not certified.  Dr. Lewis did note that the 

DRG stimulator was FDA approved and cited a trial (the ACCURATE trial) which found it to be effective, but 

criticized the trial as only being a 12 month trial.  Dr. Lewis noted that Petitioner met all of the criteria for a 

stimulator, including the Budapest criteria and a psychological evaluation, but still denied the treatment. RX 3 

 

DEPOSITION TESTIMONY OF DR. TIMOTHY LUBENOW 

 

Dr. Lubenow testified on behalf of Petitioner. His examination and test findings were consistent with the 

summary above. Dr. Lubenow is a board-certified anesthesiologist with a subspecialty board in pain 

management. He first saw Petitioner on April 18, 2019. After his examinations and conservative treatment he 

performed 6 lumbar thoracic sympathetic block injections upon Petitioner. After she did not improve with those 

blocks he recommended a trial of DRG stimulation and stated that if she had 50% or more pain relief, his 

recommendation would be a permanent implant of the stimulator. He noted that the trial is to confirm if it would 

be helpful and is less invasive than a permanent implant. Petitioner has already passed the psychological 

evaluation to move forward with a trial stimulator according to Dr. Lubenow. He noted that his 
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recommendation has not changed since the time he first made it through the date of his deposition. PX 11 

p.7,16,17 

Dr. Lubenow also stated that Petitioner’s CRPS is causally related to her accident of October 12, 2017. 

He noted that all of the treatment rendered thus far had been reasonable and necessary.  PX 11 p.17,18 

 

On cross-examination Dr. Lubenow testified that his records indicated that Petitioner’s referral was from 

Strong Law Office. He noted he had treated between 1,000 and 2,000 CRPS patients. He said that DRG had 

been on the market since 2016. He also treats patients with persistent back pain, lumbar spinal stenosis or disc 

herniations of lumbar and cervical spine, as well as headache conditions, cancer pain and other non-CRPS nerve 

conditions. About half of his patients have CRPS, and about 35% of his overall patients have work injuries, but 

not all of those have CRPS. PX 11 p.18,21,22 

Dr. Lubenow testified that “Generally speaking, 86% of patients who have DRG stimulation, who have 

CRPS, will experience 50% or greater pain relief.” He said the purpose of the psychological evaluation was to 

identify the presence of any premorbid psychopathology that might mitigate the potential for full functional 

recovery, such as severe anxiety or depression. The psychologist is instructed to identify any potential issues of 

substance abuse that may not be readily apparent from the medical evaluation. the full six page psychological 

evaluation would not have been provided to the attorneys unless the subpoena request was sent to Dr. Merriman 

directly because there are separate rules that psychologists have for releasing psychological evaluations. Both 

Petitioner and Respondent counsel stated on the record that they did not have copies of the full evaluation 

report. Dr. Lubenow stated that he did have the full evaluation report, and that there was nothing in it that 

contraindicated Petitioner undergoing the DRG.  He did quote this section of the evaluation report into the 

record: “Recommendations and treatment plan: Number one, based on this assessment, Ms. Deheve appears to 

be a food candidate for spinal cord stimulation. If this is recommended, no additional psychological services are 

indicated.”   PX 11 p.23,27-29 

Dr. Lubenow said that Petitioner wanted the DRG procedure.  He said while he had not seen her since 

September 11, 2019, she had called and said her attorney was trying to get the procedure approved.  He said he 

was recommending four levels undergo the procedure, L3, L4, L5, and S1.  He said L4, L5, and S1 cover the 

foot and ankle, but that the condition was starting to come up the leg and was encroaching on the L3 level. PX 

11 p.31,32 

Dr. Lubenow said the trial period was usually five to ten days, at which point the temporary electrodes 

would be removed.  The permanent implantation would take place one to two weeks after the temporary 

electrodes had been removed. The patient would be seen two weeks post implantation, which time the 
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stimulator would be reprogrammed if necessary. The patient would receive six weeks of physical therapy 

starting one to two weeks after the implantation, and 12 weeks post-op would be seen and would be anticipated 

to be at MMI, at which point a functional capacity evaluation would be done to delineate long term activity 

restrictions.  PX 11 p.32,33 

On re-direct examination Dr. Lubenow explained that his preference for DRG over traditional spinal 

stimulation was due to studies that showed 55% of traditional stimulation patients got 50% or better pain relief, 

while 86% of DGR stimulator patients got that amount of relief. PX 11 p.374 

 

DEPOSITION TESTIMONY OF DR. RICHARD NOREN 

 

Dr. Noren testified on behalf of Respondent. His examination and test findings were consistent with the 

summary above. Dr. Noren is a board-certified anesthesiologist with a subspecialty board in pain management.  

Dr. Noren said his first IME of Petitioner was on January 23, 2019.  After examining her he concluded she met 

the Budapest criteria of complex regional pain disorder, which was drawn up at a conference about 15 years 

earlier to attempt to create a diagnostic criteria to more accurately diagnose CRPS. CRPS is a constellation of 

symptoms, usually in the extremities, associated with pain, burning pain, hot/cold sensation, and discomfort to 

touch.  There are often color changes, measurable temperature changes, severe swelling, but the main symptom 

is usually pain with no other diagnostic explanation. RX 2 p.6,7,12,13 

He explained several of the phrases used in describing the symptoms, such as allodynia, pain to a 

nonpainful stimulus, for example merely touching a person causing pain, and hyperalgesia, increased pain to a 

painful stimulus, extreme pain experienced by a person when touched with a slightly sharp object, like a 

toothpick. RX 2 p.13 

Dr. Noren stated that Petitioner’s CRPS diagnosis was causally related to the October 12, 2017 accident. 

He also said that all past treatment of Petitioner had been reasonable and that she needed additional treatment. 

RX 2 p.14 

Dr. Noren performed a second IME of Petitioner on October 24, 2019.  He said the pain drawing 

Petitioner filled out this time showed pain in not only the right foot but in the whole right leg to the groin and 

hip.  Dr. Noren said his physical examination showed Petitioner continued to have allodynia and hyperalgesia, 

but he said it was not present in the thigh and hip. He said there were no color changes at this examination. He 

said his previously voiced opinions had not changed due to the second examination. RX 2 p.16,17,20 
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Dr. Noren said Petitioner’s pain symptoms had worsened with her six lumbar sympathetic plexus blocks, 

but that was also the period that she stopped taking Lyrica.  He said these types of procedures had gone out of 

favor as they were an older treatment technique. He said that dorsal root ganglion stimulation was a type of 

spinal cord stimulation which was more selective, meant to block signal pain from reaching the spinal cord and 

the brain. RX 2 p.21-23 

He felt the stimulator should only be performed at the L5 and S1 levels, for the foot and ankle, not the 

L3 and L4 levels for the thigh and hip, as he did not believe she had CRPS above the knee. RX 2 p.24 

Dr. Noren said, “The use of DRG stimulation like spinal cord stimulation is indicated in the current pain 

management protocols.  It is often a treatment of last resort often used to treat patients with complex regional 

pain syndrome who haven’t responded to medication or conservative treatment like therapy.”  He said that 

within pain management protocols the placement of this stimulator would be what a lot of pain management 

physicians might do, with the expectation that it will provide no long-term benefit. He did note that a study 

showed that patients subjectively reported that they had less pain.  RX 2 p.25,26,29,30 

Dr. Noren refused to say he disagreed with DRG stimulators in general, saying that “if we’re going to 

try a DRG, it would make most sense to try it in the most severe two symptoms, and if she had significant 

improvement but continued to have symptoms higher in her leg, then he can always go back and try at the other 

levels.” RX 2 p.31,32 

 

On cross-examination Dr. Noren agreed that in his report he wrote, “a trial of DRG or spinal cord 

stimulation may be indicated upon current protocols.”  He testified that he still agreed that a trial would be 

reasonable, and, “if she was my patient, I would at least offer her the option and explain that long term it 

probably won’t make a huge difference, but it’s worth a try.” RX 2 p.35 

 

ARBITATOR’S CREDIBILITY ASSESSMENT 
 

Petitioner’s testimony at arbitration was consistent with the medical records in regard to history of 

accident, history of complaints and physical findings.  She did not appear to be exaggerating her complaints. 

The Arbitrator finds that Petitioner was a credible witness. 

Dr. Lubenow’s testimony was consistent with his medical records and he did not appear to be making 

any attempt to expand on his previously stated opinions or evade questions put to him on cross-examination.  

His physical examination findings were consistent with those of the other physicians who had examined or 

treated Petitioner.  The Arbitrator finds that Dr. Lubenow was a credible witness. 
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Dr. Noren’s testimony was consistent with his report and he made no attempt to evade questions put to 

him on cross-examination.  He appeared to be inconsistent with his own answers, however, appearing to be 

critical of DRG stimulation while at the same time noting that the use of it for Petitioner met the criteria for its 

use and his noting that if Petitioner were his patient he would offer her the option of DRG, though telling her it 

probably would not make a huge difference.  Despite his inconsistencies, he did not appear to have a bias for or 

against any party, just against the test itself.  The Arbitrator finds Dr. Noren to be a credible, if not terribly 

persuasive, witness. 

 

CONCLUSIONS OF LAW: 

 

In support of the Arbitrator’s decision relating to whether Petitioner’s current conditions of ill-being, 

right ankle sprain and complex regional pain syndrome involving the right foot, ankle, and leg, are 

causally related to the accident of October 12, 2017, the Arbitrator makes the following findings: 

 

The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The medical records from Memorial Medical Center, NP Wright, PA Hanna and Dr. Idusuyi on the day of the 

accident and the weeks and months immediately after the accident evidence consistent complaints in regard to 

the right foot and ankle and an early onset of symptoms compatible with CRPS. An MRI of November 15, 2017 

revealed tears of the anterior talofibular and calcaneofibular ligaments in the right ankle as well as mild 

posterior tenosynovitis.  Petitioner’s failure to improve following six weeks of physical therapy was also 

consistent with the CRPS diagnosis. Respondent’s first examining physician, Dr. Mulshine, felt Petitioner had 

an ankle sprain and probable complex regional pain syndrome of the right foot and ankle secondary to the right 

ankle sprain.  He stated in his report that “her right ankle sprain was a direct result of her slip and fall at work 

on October 12, 2017.  Her subsequent development of chronic regional pain syndrome was secondary to her 

initial injury and, therefore, would be regarded as caused by this work-related injury.” Dr. Watson found 

Petitioner’s EMG/NCV to be normal, but felt her symptoms were consistent with CRPS.  Dr. Idusuyi also 

diagnosed CRPS type 1 and reflex sympathetic dystrophy when he saw her on July 3, 2018. Dr. Noren, 

Respondent’s second IME physician, diagnosed CRPS on January 23, 2019 and said she met the Budapest 

criteria for that diagnosis, and, “Her current findings are related to her right foot would be related to the injury 
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of October 12, 2017.”  Dr. Lubenow testified that Petitioner’s CRPS is related to her accident of October 12, 

2017. 

 

The Arbitrator finds that Petitioner’s medical conditions, right ankle sprain and complex regional pain 

syndrome involving the right foot, ankle, and leg are causally related to the accident of  October 12, 2017.  

This finding is based upon the findings and opinions of Dr. Idusuy, Dr. Mulshine, Dr. Noren and Dr. Lubenow. 

 

In support of the Arbitrator’s decision relating to whether the medical services that were provided to 

Petitioner were reasonable and necessary as a result of the Accident of October 12, 2017, the Arbitrator 

makes the following findings: 

The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The findings in regard to causal connection, above, are incorporated herein. 

Nearly all of the medical bills introduced can be traced to medical treatment included in the medical evidence 

summary, above.  The Arbitrator finds that the medical bills included in Petitioner Exhibit #13 are reasonable, 

were necessary for the treatment and cure of Petitioner causally connected injuries and are to be paid pursuant 

to the Medical Fee schedule, except for the following bills for which there is no medical evidence introduced to 

support said bills: 

1. The bill for medical services rendered on November 15, 2017 by Memorial Medical Center (PX 13 

p.7,8) which is for an MRI of the cervical spine, as no medical evidence was introduced in support of 

treatment for that date and Petitioner’s cervical spine is not one of the areas of her body which has been 

found to be causally connected.  

2. The bill for medical services rendered on March 16, 2018 by Memorial Medical Center (PX 13 p.49) 

which is for an ultrasound of veins, as no medical evidence was introduced in support of treatment for 

that date and Petitioner’s circulatory system is not one of the areas of her body which has been found to 

be causally connected.  

3. The bill for medical services rendered on May 14, 2018 by Memorial Medical Center (PX 13 p.52) 

which is for an ultra-doppler study of veins, as no medical evidence was introduced in support of 

treatment for that date and Petitioner’s circulatory system is not one of the areas of her body which has 

been found to be causally connected.   
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4. Because of no medical records to support  causal connection, all of the prescription bills in the 

Walgreens bill are not awarded with the exceptions of the November 17, 2017 prescription of PA 

Hanna, the December 1, 2017 prescription of Dr. Lopp, the December 27, 2017, January 11, 2018, 

January 31, 2018, February 23, 2018, March 25, 2018, April 24, 2018, May 24, 2018 and June 21, 2018, 

July 3, 2018, and October 16, 2018 prescriptions of Dr. Idusuyi, the January 17, 2019, October 11, 2018, 

November 29, 2018, and December 19, 2018 prescriptions of Dr. Roxboough, the December 19, 2018 

prescription of Dr. Wells, and the May 17, 2019 prescription of Dr. Lubenow, which are found to be 

causally connected, reasonable and necessary and which are to be paid pursuant to the Medical Fee 

Schedule.  

The Arbitrator finds that all of the bills introduced into evidence are related to Petitioner’s right foot,  

ankle, and leg injury, are reasonable and were necessitated to treat or cure Petitioner’s injuries suffered 

in this accident with the exception of the unrelated treatments and prescription bills identified above.  

This finding is based upon the medical records introduced into evidence and the testimony of Petitioner, Dr. 

Noren and Dr. Lubenow. 

 

In support of the Arbitrator’s decision relating to whether Petitioner is entitled to any prospective 

medical treatment, the Arbitrator makes the following findings: 

The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The findings in regard to causal connection and medical, above, are incorporated herein. 

Dr. Lubenow testified that with the failure of conservative treatment, physical therapy, medication and lumbar 

thoracic sympathetic blocks, he recommended a trial of DRG stimulation with permanent implantation if 

Petitioner had 50% or more pain relief from the temporary stimulation.  He noted Petitioner had already passed 

the psychological examination required to perform this procedure.  Dr. Lubenow is a board-certified 

anesthesiologist with a subspecialty board certification in pain management.  He testified that he has treated 

between 1,000 and 2,000 CRPS patients.  He said DRG stimulators had been found to have greater incidence of 

50% or greater pain relief in patients, 86%, compared to standard spinal stimulators, where only 55% of the 

patients got that degree of relief. He recommended four levels be treated, L3, L4, L5 and S1, as Petitioner’s 

problem was progressing up the right leg and was now affecting the right groin and hip.  
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Dr. Noren’s opinions seemed to support performing the DRG trial and implant, if successful, but on a more 

limited basis that Dr. Lubenow was suggesting.  He agreed that the DRG stimulator was a type of stimulator 

which was more selective and was meant to block signal pain from reaching the spinal cord and the brain, but 

felt it should only be done at the L5 and S1 levels as Petitioner, as he, while acknowledging Petitioner having 

symptoms and complaints above the knee, did not believe she had CRPS above the knee.  He said DRG 

stimulation was indicated in the current pain management protocols, “often as a treatment of last resort often 

used to treat patients with complex regional pain syndrome who haven’t responded to medication or 

conservative treatment like therapy.”  He did not believe it would result in functional (work) improvement, or 

physiologic (physical examination findings) improvement.  While acknowledging that it might reduce 

Petitioner’s perceived pain, he did not seem to place much value to whether it reduced her pain, a value Dr. 

Lubenow cited repeatedly. Dr. Noren went on to note that “if she was my patient, I would at least offer her the 

option and explain that long term it probably won’t make a huge difference, but it’s worth a try.”  He went on to 

say that if the DRG stimulation did not reduce Petitioner’s pain sufficiently then she would be considered at 

maximum improvement, thus indicating that this was a case where it was a treatment of last resort and that 

Petitioner was a CRPS patient who had not responded to medication or conservative treatment. 

Dr. Moshe Lewis performed a utilization review for Respondent on July 28, 2020.  While Dr. Lewis certified a 

spinal cord stimulator, a dorsal root ganglion stimulator was not certified.  Dr. Lewis did note that the DRG 

stimulator was FDA approved and cited a trial (the ACCURATE trial) which found it to be effective, but 

criticized the trial as only being a 12 month trial.  Dr. Lewis noted that Petitioner met all of the criteria for a 

stimulator, including the Budapest criteria and a psychological evaluation, but still denied the treatment. Dr. 

Lewis’s credentials in regard to pain management are largely unknown.  At the end of his utilization review 

report he noted he was licensed in seven states and instead of listing his board certification(s), noting in what 

field(s) he might be board certified in, he stated, “I attest to having a scope of licensure or certification that 

typically manages the medical condition, procedure, treatment, or issue under review, and that I have current, 

relevant experience and/or knowledge to render a determination for the case under review.”  Certainly that does 

not indicate he is board certified in pain management or that he treats CRPS patients or performs either spinal 

stimulator or DRG trials or implantations.  The Arbitrator gives lesser weight to the opinions of Dr. Lewis.  

While there was no appeal of the utilization review and a rebuttable presumption therefore exists that the 

treatment was not reasonable and necessary, the Arbitrator finds that the presumption was rebutted by the 

opinions of Dr. Noren and Dr. Lubenow that Petitioner met the criteria for a DRG trial and, if receiving 

50% or more reduction in pain, for a DRG implantation.  The Arbitrator gives greater weight to the 
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opinions of Dr. Noren than those of Dr. Lewis, based in part on Dr. Noren’s being board-certified in pain 

management, and the Arbitrator gives greater weight to the opinions of Dr. Lubenow than those of Dr. 

Noren or Dr. Lewis, based in part on his board-certification in pain management and because of his 

stated experience in treating between 1,000 and 2,000 CRPS patients.  The Arbitrator also finds that the 

reduction in perceived pain is a major justification for performing the DRG trial/implantation. 

The Arbitrator finds that Petitioner is entitled to prospective medical treatment as recommended by Dr. 

Lubenow, to wit a DRG stimulator trial at the L3, L4, L5 and S1 levels, and, if resulting in a 50% or 

greater reduction in pain, a DRG stimulator implantation at those same levels.  This finding is based upon 

the medical records of Dr. Lubenow, the opinions of Dr. Noren in regard to this basically being a treatment of 

last resort Petitioner, and the opinions of Dr. Lubenow. 

 

The Arbitrator further finds that based upon the above findings Petitioner has not reached maximum 

medical improvement. 
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Case Number 19WC023398 
Case Name VELAZQUEZ, MARIA v. 

KIMPTON HOTEL ALLEGRO 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0560 
Number of Pages of Decision 24 
Decision Issued By Kathryn Doerries, Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MARIA VELAZQUEZ, 

Petitioner, 

vs. NO:  19 WC 23398 

KIMPTON HOTEL ALLEGRO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, temporary total 
disability, medical expenses, and prospective medical, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 
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November 10, 2021
o- 11/9/21             /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
            Thomas J. Tyrrell 
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Case Number 15WC007222 
Case Name MATHIS, CHESTER L v. 

LAKESIDE TRANSPORTATION 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0561 
Number of Pages of Decision 15 
Decision Issued By Stephen Mathis, Commissioner, 

Deborah Baker, Commissioner 

Petitioner Attorney Jason Marks 
Respondent Attorney Robert Cozzi 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CHESTER MATHIS, 

Petitioner, 

vs. NO:  15 WC 007222 

LAKESIDE TRANSPORTATION, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, 
medical expenses, temporary total disability, temporary partial disability, and permanent partial 
disability, and being advised of the facts and law, modifies the Decision of the Arbitrator as 
stated below and otherwise affirms with correction the Decision of the Arbitrator, which is 
attached hereto and made a part hereof. The Commission hereby corrects the clerical error in the 
first paragraph on page 3 of the Decision to reflect October 2, 2014 as the date of accident.  

         Permanent Disability 

The Commission views the evidence differently with respect to the Section 8.1(b) factors 
(iii) and (v).

(iii) the age of the employee at the time of the injury

Petitioner was 60 years of age at the time he sustained the work accident on October 2, 
2014.  As such he would be expected to work a lesser number of years in a physically 
challenging job. The Commission finds this factor weighs in favor of decreased permanent 
disability. 
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(v) evidence of disability corroborated by the medical records

On February 9, 2015 Petitioner presented to the VA Rehabilitation Clinic and reported 
that he had normal range of motion in in his left arm and that his pain was 95% gone. On March 
29, 2015 the VA Rehabilitation Clinic progress notes document that Petitioner had function 
within normal limits for activities of daily living. Neither Dr. Magnes nor Dr. Simmons restricted  
Petitioner from work but recommended against heavy lifting. The Commission finds that this 
factor weighs in favor of decreased disability. 

Having weighed the evidence and analyzed the Section 8.1 b(b) factors, the Commission 
finds that Petitioner sustained a 35% loss of use of the person as a whole. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $576.43 per week for a period of 12 4/7 weeks, commencing December 20, 
2014 through March 17, 2015 that being the period of temporary total incapacity for work under 
§8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $323.10 per week for a total of 9 5/7 weeks, commencing October 13, 2014 
through December 19, 2014, that being the period of temporary partial disability for work under 
Section 8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $518.75 per week for a period of 175 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the loss of use of 35% of the person as a whole 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $11,130.01 for medical expenses under §8(a) and 8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 10, 2021
o-9/29/21
SM/msb
44 /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah Simpson 
Deborah Simpson 

DISSENT 

While I agree with the majority’s decision to affirm the Arbitrator with respect to the 
following findings: Petitioner sustained a compensable work accident on October 2, 2014 that 
arose out of and in the course of his employment with Respondent; Petitioner’s left shoulder 
condition of ill-being is causally related to the work accident; and Petitioner is entitled to 
medical expenses and temporary benefits as outlined in the Decision of the Arbitrator. However, 
I disagree with the majority’s decision to decrease the Petitioner’s permanent partial disability 
award.  

The Arbitrator’s analysis of the factors enumerated in Section 8.1b(b) is thorough, well-
reasoned, and supported by the evidence. Of note, the Arbitrator found: 

Dr. Simmons opined that the Petitioner aggravated a pre-existing condition in his 
left shoulder at the time of the work accident and that, given the findings on MRI 
[sic] and his inability to lift heavy weights or perform overhead lifting, the 
Petitioner was unable to return to his job as a Mechanic. The Arbitrator notes that 
the Petitioner’s current condition prevents him from returning to work as a 
mechanic. 

Likewise, with respect to subsection (ii) of section 8.1b(b), the Arbitrator found that “Petitioner 
was employed as a Mechanic at the time of the Accident and that he is not able to return to work 
in his prior capacity as a result of said injury due to his inability to perform any heavy lifting or 
overhead lifting.” The Arbitrator gave “greater weight” to this factor. With respect to subsection 
(v) of section 8.1b(b), the Arbitrator found that “on March 23, 2015, at the conclusion of
physical therapy [] Petitioner continued to demonstrate weakness which limited his ability to lift
greater than 10 pounds overhead.” The Arbitrator gave “greater weight” to this factor as well.
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Further, the March 17, 2015 note from Dr. Simmons states: “He is going to apply for social 
security disability which I agree in regards to his inability to return back to his job as a mechanic 
because of the lifting. I have discouraged him from overhead activity involving a lot of weight.” 
 
 I find that the Arbitrator’s analysis supported a finding of a loss of trade and an award of 
40% loss of use of the person-as-a-whole was reasonable and appropriate based on the evidence. 
For the above reasons, I respectfully dissent in part. 

 
 
                                                                                        
                                                                                     /s/ Deborah Baker 
                                                               Deborah Baker 
                                                                                                                 
 

21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



21IWCC0561



ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC003629 
Case Name RUSHING, STEVEN M SR v. 

PRAIRIE FARMS DAIRY 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0562 
Number of Pages of Decision 17 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney david bone 
Respondent Attorney Ethan Willenborg 

          DATE FILED: 11/10/2021 

/s/Stephen Mathis,Commissioner 
               Signature 



15 WC 003629 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  Accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

STEVEN M. RUSHING,Sr., 

Petitioner, 

vs. NO:  15 WC 03629 

PRAIRIE FARMS DAIRY, 

Respondent. 

       DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, causal connection, temporary 
total disability (TTD), medical expenses, and permanent partial disability, and being advised of 
the facts and applicable law, hereby reverses the Decision of the Arbitrator and finds that 
Petitioner sustained accidental injuries arising out of and in the course of his employment 
manifesting on December 1, 2014.   

The Commission finds that Petitioner’s work duties were repetitive in nature.  His left 
shoulder condition is causally related to his work duties.  Having found accident and causal 
connection, the Commission finds Petitioner is entitled to TTD from December 17, 2014 through 
March 29, 2015, and from March 23, 2016 through July 17, 2016 representing 31 3/7 weeks. 
Petitioner’s medical bills were paid for by Blue Cross/Blue Shield, Respondent’s group medical 
insurance carrier and Respondent is entitled to a credit under Section 8(j) of the Act. The 
Commission finds that Petitioner sustained ten percent loss of use the left shoulder pursuant to 
Section 8(d)(2) of the Act. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Commission makes the following findings: 

1. Mr. Rushing has been employed with Prairie Farms Dairy for 20 years. He has
worked

 in a variety of positions during his employment that required heavy lifting and pulling 
at and above shoulder level. He performed these tasks every day from July 2008 to
December 2014. T 22. He denied any history of injury to his left shoulder or prior 
medical care. T 23. Mr. Rushing is 49 years of age. He is 5’10” and right hand dominant. 
T 32. Outside of his employment at Respondent Mr. Rushing did not do any type of 
heavy lifting either recreationally or through work around the house. T 23. 

2. Mr. Rushing admitted into evidence and testified to the following job history:

a) From July 2008 (for the past 12 years) he worked as a mix maker. T 15. The
bags of mix weigh 50 pounds. He grabs the bags of mix, lifts them, and
deposits the contents into the mix machine. He has performed this task every
day from July 2008 to December 2014. T 24. Mr. Rushing worked 45 weeks
per year. T 30.

b) The bags of mix are on pallets that are on a platform. T 25. The platform is 15
inches high. The bags of mix may be above head-high. On average he lifts
bags off the pallets that are shoulder level or higher three days per week. T 29.

c) The photos marked and admitted as RX5 fail to depict the bags of whey on the
platform. The height of the bags of whey are measured at 48” height in RX5
and they are actually at 54” due to the height of the platform. T 36.

3. Mr. Kenneth Felty testified for the Respondent. He has been employed by
Respondent since 2005.  He is currently the production manager. T 53.  He measured
the height of the bags of whey when they were on the warehouse floor not on the
platform. He measured the height at 48”. T 54. If a pallet is full of bags the product
would be 58” to 60” tall when you are pulling the bags off the pallet. Mr. Felty
admitted that the photo identified as RX5 does not represent the height of the of the
top two levels of product. T 59.

4. Mr. Rushing underwent an MRI of his left shoulder on November 24, 2014 that was
ordered by his primary care physician Dr. Shenouda. The MRI revealed a small
partial thickness, articular surface tear of the insertional fibers of the supraspinatus
tendon on a background of supraspinatus tendinosis, and mild acromioclavicular
degeneration. PX6
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5. Petitioner consulted Dr. Donald Weimer, M.D. on December 1, 2014 for left shoulder
pain of several month’s duration. T 15. He was experiencing sharp pain in his left
shoulder when he lifted his arm. The pain occurred only while he was working. T 16.
Dr. Weimer had previously performed surgery on Mr. Rushing’s right shoulder in
2010.  Dr. Weimer performed an examination of the left shoulder and noted deep pain
with elevation activities, positive Jobe’s, cross arm, and impingement tests, and
crepitus in the subacromial space. He noted that Mr. Rushing continued to work at
Prairie Farms Dairy as a mix maker. Dr. Weimer recommended a left shoulder
decompression, distal clavicle excision, and debridement vs. repair of the partial tear.
PX5.

6. The problems Mr. Rushing was experiencing in his left shoulder were similar to the
problems he experienced with his right shoulder in 2010. T 17. Dr. Weimer
performed arthroscopic surgery the left shoulder on December 17, 2014. The post-
operative diagnosis was left shoulder partial-thickness articular sided subscapularis
rotator cuff tear, subacromial impingement, acromioclavicular joint osteoarthritis, and
bursal surface rotator cuff tendinosis. PX8.

7. Mr. Rushing was seen by Dr. Weimer on March 2, 2015. He was 10 weeks post left
shoulder surgery. His recovery was complicated by adhesive capsulitis and he was
continued in physical therapy. On March 30, 2015 Dr. Weimer released Petitioner to
return to work with no restrictions. PX8.

8. On August 18, 2015, when he was 8 months post-op Mr. Rushing returned to Dr.
Weimer and reported that he had been doing well until 2-3 weeks prior when he
developed superior left shoulder pain when lifting something but suffered no specific
injury to his left shoulder. During the 5-month interval following his full-duty release
Petitioner was performing his regular duties as a mix maker. Dr. Weimer
administered a cortisone injection which gave short term relief. T 20.

9. Petitioner underwent a second MRI arthrogram of the left shoulder on December 30,
2015 which revealed a post-operative AC joint decompression with
subacromial/subdeltoid bursitis that was a new finding compared to the November
24,2014 MRI. A distal supraspinatus distal thickness/undersurface articular defect
was also described but no full thickness tear or tendon retraction was identified. PX9.

10. On March 23, 2016 Petitioner underwent a second left shoulder arthroscopy with
repair of a partial articular-sided subscapularis rotator cuff tear, a medial subacromial
decompression, debridement of a Type II superior labrum anterior and posterior
lesion, and an open subpectoral biceps tendinosis performed by Dr. Weimer. PX10.
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11. Mr. Rushing had physical therapy and was returned to full-duty work without
restrictions on July 18, 2016. PX5. Petitioner was last seen by Dr. Weimer for his left
shoulder in March 2017. T 47.

12. At Respondent’s request Petitioner underwent a Section 12 examination by Dr.
Christopher Kostman on December 2, 2015. He diagnosed Mr. Rushing with a left
shoulder partial thickness articular sided rotator cuff tear, subacromial impingement,
acromioclavicular osteoarthritis and rotator cuff tendinitis. He opined that Mr.
Rushing’s employment did not specifically cause his left shoulder condition nor did
his repetitive work activities accelerate or aggravate his left shoulder condition. RX2.

13. Dr. Kostman was deposed on September 11, 2019. He is board certified in orthopedic
surgery. He expressed the opinion that Petitioner has a type III acromion which has a
downslope and predisposed Mr. Rushing to outlet stenosis or impingement of the
rotator cuff. RX2-15.

14. Dr. Kostman reviewed Mr. Rushing’s medical records and determined that the
medical treatment was reasonable and necessary. This included both the surgery
performed by Dr. Weimer on December 17, 2014 and the second surgery performed
on March 23, 2016.  RX2 ( IME Report of Dr. Kostman December 2, 2015 and
Addendum Report February 23, 2017.)

15. Dr. Donald Weimer was deposed on August 23, 2019. He is board certified in
orthopedic surgery. He testified that he saw Mr. Rushing on December 1, 2014. He
reported left shoulder pain of three to four months duration without history of injury.
PX2-6. Petitioner described experiencing a catching sensation, pain at the
acromioclavicular joint and deep pain in the left shoulder with elevation. Id. On
physical examination Dr. Weimer made clinical findings indicative of problems with
the AC joint. Id. Dr. Weimer reviewed the MRI of November 24, 2014 and found that
Petitioner appeared to have a partial tear of the undersurface of the supraspinatus
rotator cuff tendon and that there was impingement at the arthritic left shoulder joint.
Id.

16. Dr. Weimer testified that the clinical findings and diagnosis that he made on
Petitioner’s left shoulder on December 1, 2014 were very similar the findings he
made on Petitioner’s right shoulder when he treated him previously in April 2010.
PX2-10. Dr. Weimer performed surgery on Mr. Rushing’s left shoulder on December
17, 2014. Id. He kept him off work from December 17, 2014 to March 29, 2015. Id.
Dr. Weimer opined that considering the history of work activities provided to him by
Petitioner, and the care and treatment he rendered that more likely than not his job
duties and the length of time he had performed them were the cause of the
development of the left shoulder problems that necessitated Dr. Weimer’s treatment.
Id.
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17. Petitioner returned to Dr. Weimer on August 18, 2015. He reported that he had been
doing well until two or three weeks prior when he developed superior pain at the
shoulder when lifting. Petitioner reported no specific injury. Dr. Weimer injected the
left shoulder with cortisone. PX5. A second MRI arthrogram was performed on
December 30, 2015 which revealed a distal supraspinatus distal
thickness/undersurface articular defect. PX9. Dr. Weimer performed an arthroscopic
repair of the left rotator cuff, a medial subacromial decompression, and debridement
of a type 2 SLAP lesion with open subpectoral biceps tendinosis. PX10. Petitioner
underwent a course of physical therapy and was released to full duty work by Dr.
Weimer on July 18, 2016. PX5.

18. Dr. Weimer opined based upon his knowledge of Mr. Rushing’s labor intensive job at
Prairie Farms Dairy, and his medical history which included prior surgery performed
on his right shoulder, that his job duties at Respondent more likely than not were a
contributing cause of the left bicep injury. PX2-28. Dr. Weimer testified that people
who have labor intensive jobs who do a lot of lifting at or above the chest and
shoulder level are more likely to display the problems evidenced by Petitioner. Id.

19. On cross examination, Dr. Weimer noted that he made no acute findings at the time
of the December 2014 surgery on the left shoulder and that with age and activities
people develop Type III acromion as a response to stress on the shoulder. The intra-
operative findings on the left shoulder were chronic and would take years to develop.
Impingement syndrome can come from normal aging or activities performed. EX2-
37.

20. Petitioner has returned to his full-duty employment with Respondent following both
surgeries on his left shoulder. He continues to have pain in the left shoulder which is
most pronounced when he sleeps.

21. Petitioner returned to full-time employment following both surgeries. He continues to
have some pain in his left shoulder which is most pronounced when he sleeps on his
left side.

Conclusions of Law 

 There is no legal requirement that a certain percentage of the workday be spent on a task 
to support a finding of repetitive trauma. The Commission often categorizes compensable 
injuries into two types--those arising from a single identifiable event and those caused by 
repetitive trauma. See Peoria County Belwood Nursing Home v. Industrial Comm'n, 115 Ill. 2d 
524, 530, 505 N.E.2d 1026, 1028, 106 Ill. Dec. 235 (1987). An employee who alleges injury 
from repetitive trauma must still meet the same standard of proof as other claimants alleging 
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accidental injury. Three "D" Discount Store v. Industrial Comm'n, 198 Ill. App. 3d 43, 47, 556 
N.E.2d 261, 264, 144 Ill. Dec. 794 (1989). The employee must still show that the injury is work-
related and not the result of a normal degenerative aging process. Gilster Mary Lee Corp. v. 
Industrial Comm'n, 326 Ill. App. 3d 177, 182, 759 N.E.2d 979, 983, 259 Ill. Dec. 918 (2001). 

It is for the Commission to determine, as a matter of fact, whether a pre-existing 
condition has been aggravated, and that determination will not be overturned unless it is against 
the manifest weight of the evidence. General Electric v. Industrial Comm'n, 89 Ill. 2d 432, 438, 
433 N.E.2d 671, 60 Ill. Dec. 629 (1982). Even under a repetitive trauma concept, the petitioner 
must establish that the injury was related to his employment. Nunn v. Industrial Comm'n, 157 Ill. 
App. 3d 470, 476, 510 N.E.2d 502, 109 Ill. Dec. 634 (1987). Repetitive trauma claims generally 
rely upon medical testimony to establish the causal connection between the work performed and 
the claimant's disability. Nunn, 157 Ill. App. 3d at 477.  

The Commission notes that the evidence establishes that Mr. Rushing had a degenerative 
condition in his left shoulder that required surgery.  The surgery revealed a partial thickness 
articular sided subscapularis rotator cuff tear, subacromial impingement, acromioclavicular joint 
osteoarthritis, and bursal surface rotator cuff tendinosis.  

During Petitioner’s 20 years of employment with Respondent he was working a variety 
of jobs for the Respondent.  His job duties as a mix maker from July 2008 to December 2014 
required lifting 50 pound bags many times a day. The Commission finds that Petitioner’s job 
duties were repetitive in nature. Also, there is no evidence that any of Petitioner’s non work-
related activities contributed to his left shoulder condition.  Therefore, the Petitioner proved that 
his left shoulder condition was aggravated or accelerated by his repetitive work duties and that 
his condition is causally related to his job duties.  

The Commission further finds the opinion of Dr. Weimer more persuasive than the 
opinion of Section 12 examiner Dr.Kostman. Dr. Weimer is Mr. Rushing’s longtime treating 
orthopedic surgeon who performed rotator cuff surgery on his right shoulder in April of 2010. 
Dr. Weimer testified that his findings and diagnosis of December 1, 2014 were very similar to 
his findings on Petitioner’s right shoulder in April of 2010. He opined that Mr. Rushing’s left 
shoulder condition was work-related given his job required manual labor, was repetitive in nature 
and he performed it for a lengthy period of time.  Dr. Kostman’s opinion is that it is likely 
genetic in nature. However, his opinion ignores the fact that Petitioner’s job duties were 
repetitive in nature and did require overhead lifting of heavy bags.  All of which can contribute 
to Petitioner’s condition.  

The Commission finds the Petitioner is entitled to TTD from December 17, 2014 through 
March 29, 2015 and from March 23, 2016 to July 17, 2016 in the amount of $626.37 per week 
for a total of 31 and 3/7 weeks for a total of $19,686.81. The Commission finds that Respondent 
is entitled to credit for the medical bills (PX11) Respondent’s group medical plan, Blue 
Cross/Blue Shield paid on Petitioner’s behalf relative to the work accident of December 1, 2014 
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provided Respondent holds Petitioner harmless from any claims and demands by Blue 
Cross/Blue Shield.  

Having weighed the evidence and analyzed the Section 8.1b(b) factors, the Commission 
finds that the Mr. Rushing sustained 10% loss of use of the left shoulder pursuant to Section 
8(d)(2) of the Act. The Commission finds that Petitioner’s relatively young age, 44 years and his 
expected working life performing a physically demanding job weighs in favor of increased 
permanent disability under Section 8.1b(b) (ii) and iii) of the Act. No loss of future earning 
capacity has been shown pursuant to Section 8.1b(b)(iv) the Commission finds this factor weighs 
in favor of deceased permanent disability. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on October 26,2020 is hereby reversed for the reasons stated above. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of  $626.37 per week for a period of 31 3/7 weeks, from December 17, 2014 through 
March 29, 2015 and March 23, 2016 through July 17, 2016 that being the period of temporary 
total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $569.43 per week for a period of 50 weeks, as provided in §8(d)(2) of the Act, for the 
reason that the injuries sustained caused the loss of use of 10% of the person-as-a-whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a 
credit for the medical bills Blue Cross/Blue Shield paid on Petitioner’s behalf on account of the 
said accidental injuries, provided that to the extent Respondent claims credit under Section 8(j) 
of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $ 46,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 10, 2021
o-9/15/21
SM/msb
44

/s/Stephen J. Mathis 
Stephen J. Mathis 

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF SANGAMON )  Reverse:    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CHAD HUPP, 

Petitioner, 

vs. NO:  13 WC 3107 

LD MECHANICAL CONTRACTORS, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

I. Findings of Fact

Petitioner, a plumbing and heating worker, filed two consolidated claims alleging cervical
injuries with the first accident occurring on December 16, 2011 from moving a wood burning 
furnace.  This accident is the subject of the present Decision.  Petitioner then claimed additional 
cervical injuries after pulling an air handler on February 21, 2012.  The February 21, 2012 accident 
is addressed by the Commission in a separate Decision under 13 WC 29387.   

Petitioner’s job duties included performing furnace and attic duct installations.  While 
tearing out a wood burning furnace on December 16, 2011, Petitioner moved the furnace on a cart 
with the help of two other employees, whom he identified as Keith Robinson and “Scott.”  
Petitioner testified that he had to put his head and shoulder up against the furnace when they tipped 
it forward on the cart, which caused his head to be pushed over.  When he then got up, Petitioner 
noticed a cramp-like sensation in his neck.   

Petitioner continued to work after the incident, but when he drove back to the shop and 
exited his work truck, he felt stiff and had to walk around to loosen up.  Petitioner testified that he 
waited to see if Scott or someone else would show up back at the shop so he could let them know, 
but everyone had already gone.  Petitioner testified that the next morning, he then took two steps 
out of bed before collapsing to the floor with severe left arm pain up into his neck.  Petitioner 
testified that shortly thereafter on December 19, 2011, he called Kent Babbs, one of his bosses, 
and informed Mr. Babbs that he had hurt his arm moving the furnace and would not be into work. 
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Mr. Babbs, who co-owned Respondent’s company with John Dallas, testified that he 
recalled speaking with Petitioner on December 19, 2011.  Mr. Babbs testified that Petitioner 
informed him that he could hardly get out of bed that morning and would not be coming into work; 
however, Petitioner did not state that he had injured himself at work.  Mr. Babbs testified that 
Petitioner was thereafter on and off work for the next several months, but he never said anything 
to suggest that his symptoms were caused by an injury at work.  Mr. Dallas also recalled Petitioner 
calling off work on December 19, 2011.   Mr. Dallas testified that he was aware Petitioner was 
having back pain, but he did not ask what had happened and thought it was just general back pain. 

Treatment records show that Petitioner also presented for treatment on December 19, 2011 
at Sarah Bush Lincoln Hospital and reported waking up Saturday morning with left shoulder pain 
shooting into his neck and left arm.  Petitioner denied any known injury or trauma but noted that 
he had been moving a wood burning furnace the day before his pain began.  NP Jodi Morrisey 
diagnosed Petitioner with a musculoskeletal strain at the left shoulder and neck.  She prescribed 
medication and restricted Petitioner to no activity with the left arm, heavy lifting, or strenuous 
activity.  NP Morrisey also released Petitioner from work until he saw his primary care provider.  

Petitioner presented to Dr. Cornelius Whalen on December 20, 2011.  Dr. Whalen indicated 
that Petitioner had no injury and woke up Saturday with shoulder and neck pain.  He diagnosed 
Petitioner with shoulder pain, took him off work, and ordered X-rays, which were obtained the 
same day.  The left shoulder X-rays revealed mild AC joint narrowing without significant 
superimposed degenerative changes, and the cervical X-rays showed straightening to partial 
reversal of the normal cervical lordosis suggestive of muscle spasm.  

Petitioner testified that he was then off work from December 22 through December 27, 
2011 and returned to work from December 28 to December 30, 2011, during which time, he 
informed Mr. Babbs that he was having trouble with his left arm.  Petitioner testified that he told 
Mr. Babbs he had hurt his arm while moving the wood burning furnace the prior Friday. 

However, Mr. Babbs testified that he did not receive notice that Petitioner was claiming a 
work-related injury until November 2012 when Petitioner came to his house and told him about 
the December 16, 2011 accident.  Mr. Dallas also testified that the first time he heard of Petitioner’s 
claims was when Mr. Babbs informed him of them in November 2012 after Petitioner had gone to 
Mr. Babbs’ home.  Mr. Dallas testified that he was aware Petitioner had pain, but Petitioner never 
told him that his problems were due to work-related injuries.  Mr. Dallas testified that he had a 
conversation with Petitioner about his pain sometime between December 19, 2011 and when 
Petitioner first saw Dr. Hutti on January 3, 2012.  Mr. Dallas testified that he did not recommend 
that Petitioner go to Dr. Hutti specifically, but he did recommend that Petitioner see a chiropractor. 

Petitioner received chiropractic treatment from Hutti Chiropractic Center from January 3, 
2012 through February 2012.  During that time, Petitioner testified that he was taken off work by 
Dr. Hutti from January 3 to January 6, 2012 and returned to work on January 9, 2012.  He then 
went off work again on January 30, 2012 and returned on February 6, 2012.  However, Petitioner 
testified that he continued to have trouble with his left arm and took off work again on February17, 
2012 before returning again on February 20, 2012.   
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While receiving chiropractic care from Dr. Hutti, Petitioner also continued to follow up 
with Dr. Whalen.  On January 30, 2012, Dr. Whalen diagnosed Petitioner with shoulder pain and 
paresthesia that appeared to be in the C6-C7 nerve roots.  He prescribed Flexeril with a Medrol 
Dosepak and provided a note excusing Petitioner from work on January 30, 2012.    

Shortly thereafter, on February 1, 2012, Petitioner filled out a Notice of Disability Claim 
form for Financial American Life Insurance Company.  When asked on this form if his disability 
was caused by an accident, Petitioner wrote that he did not know and he had woken up that way. 
The same day, Petitioner also filled out an Accidental Injury Claim form for Aflac.  When 
prompted to describe how his accident occurred, Petitioner wrote that he had sat up in the middle 
of the night quickly with leg cramps.  He marked the location of the accident as his home.   

The following day, Respondent’s office manager, Michelle Carlen, filled out an employer’s 
statement with Financial American Life Insurance Company and noted that Petitioner was on 
medical leave with his last day worked on January 27, 2012.  Ms. Carlen indicated that Petitioner 
was not eligible for workers’ compensation and had not filed a workers’ compensation claim.  No 
information was provided regarding Petitioner’s alleged accident.  Ms. Carlen filled out another 
employer’s statement for Aflac on February 9, 2012.  Although Ms. Carlen’s handwriting is 
difficult to read where she listed Petitioner’s first date of disability, she indicated that it was 
December 17 or December 19, 2011.  This form did not otherwise detail the alleged accident.  Ms. 
Carlen thereafter completed numerous other disability forms for Aflac reiterating the same 
information and identifying Petitioner’s first date of disability as December 17, 2011.   

Petitioner testified that then, on February 21, 2012, he was on his knees pulling a 150 to 
200-pound air handler across an attic with another employee named Chad Alexander when his
neck popped and he felt pain down his left arm.  Petitioner testified that he immediately told Mr.
Alexander that they had to stop.  At the hearing, Mr. Babbs testified that he did not know about
the alleged second injury on February 21, 2012 until Respondent’s attorney told him about it.

On February 22, 2012, Petitioner told Dr. Whalen that his left elbow and shoulder bothered 
him after working in an attic and hearing a pop the day prior.  Dr. Whalen diagnosed Petitioner 
with shoulder pain and apparent neck pain with paresthesia that could be a radicular problem.  He 
referred Petitioner to a spine clinic and excused him from work until February 24.  Dr. Whalen 
also obtained cervical X-rays, which revealed mild degenerative endplate and degenerative bony 
foraminal narrowing on the left at C3-C4 apparently related to mild facet joint degeneration.   

Petitioner then presented to Dr. Victoria Johnson of Carle Spine Institute on February 24, 
2012 and reported that his symptoms had developed on or around December 17, 2011.  Petitioner 
did not recall any particular event or injury associated with his immediate onset of discomfort, but 
he noted moving a large furnace the day before.  Petitioner complained of left-sided arm pain 
radiating to his elbow and below with numbness and tingling in the first and second digits.  Dr. 
Johnson diagnosed Petitioner with rotator cuff syndrome and probable cervical radiculopathy.  She 
administered a left shoulder injection and took Petitioner off work until February 29, 2012.  
Petitioner testified that he returned to work on February 29, 2012, but he continued to have trouble 
with his left arm and spoke to both Mr. Babbs and Mr. Dallas regarding it.   
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 On March 5, 2012, Petitioner filled out another Aflac disability form and listed the accident 
date as December 17, 2011.  Petitioner wrote that he had moved a wood burning stove, and then 
the morning after, he woke up, took two steps, and felt his symptoms begin.  Petitioner also noted 
that the day before moving the stove, he experienced charley horses/leg cramps in both legs.     
 
 On March 13, 2012, a cervical MRI revealed: broad-based disc/osteophyte with a probable 
left C6-C7 disc protrusion producing moderate to severe thecal sac narrowing, significantly 
narrowing the left anterolateral recess and probably producing severe left foraminal narrowing; 
multilevel disc and facet degenerative findings; and severe left foraminal narrowing at C4-C5.  On 
March 14, 2012, Dr. Johnson found that the MRI showed degenerative disc disease at C3 through 
C6 and a broad-based left-sided disc protrusion at C6-C7.  Dr. Johnson believed the disc protrusion 
was causing Petitioner’s symptoms.  She recommended an epidural steroid injection. 
 
 On March 15, 2012, Petitioner filled out another Aflac form referencing only his December 
2011 accident.  Shortly thereafter, on March 19, 2012, Dr. Hutti filled out a physician’s statement 
for Aflac that also listed an incident date of December 17, 2011.  Petitioner then underwent a left 
C6-C7 epidural injection on March 21, 2012.  Dr. Johnson also filled out two physician’s 
statements on March 28, 2012 indicating that Petitioner was unable to work at that time.     
 
 Upon Dr. Johnson’s referral, Petitioner next presented to Dr. James Harms of Carle Spine 
Institute on April 4, 2012 for a surgical consultation.  Dr. Harms noted that Petitioner’s pain began 
on December 17, 2011 when he awoke with it after having moved a heavy furnace the day prior.  
Dr. Harms believed that Petitioner’s pain generator was his C6-C7 herniated disc.  As such, he 
indicated that surgery was a reasonable option.  Petitioner then underwent a C6-C7 anterior 
discectomy and fusion on April 17, 2012.  Dr. Harms kept Petitioner off work post-surgery until 
May 11, 2012, at which time he switched to light duty restrictions of no lifting above the shoulders 
more than 20 pounds, no aggressive twisting, and no flexion or extension of the neck.   
 
 On July 2, 2012, Dr. Harms reported that Petitioner was 50% better with continued 
symptoms that were likely coming from his nerves still being sensitive.  Dr. Harms also believed 
that some of Petitioner’s other degenerative discs could possibly be causing some symptoms.  He 
recommended continued light duty and physical therapy, which Petitioner began on July 11, 2012.  
The physical therapist listed Petitioner’s onset date as December 16, 2011 from when he moved a 
wood furnace at work.   
 
 Sometime after August 1, 2012, Carle Hospital sent an undated letter informing Petitioner 
that Health Alliance was not paying for his August 1, 2012 service date.  The letter indicated that 
a workers’ compensation denial letter was needed before Petitioner’s claim could be further 
processed.  Although undated, it is presumable that the letter was sent after August 1, 2012, since 
it references that service date.  In another undated letter, Mr. Babbs wrote back to Health Alliance 
and also referenced an August 1, 2012 service date.  Mr. Babbs stated that Petitioner was not 
involved in a workers’ compensation matter and that his claims needed to be paid by Health 
Alliance without further delay.  At the hearing, Mr. Babbs testified that he sent this letter in 
response to Petitioner showing him the letter from Carle Hospital and asking him to write to Health 
Alliance to inform them that it was not a workers’ compensation matter so his insurance would 
pay the bill.  Mr. Babbs did not recall the exact date he prepared the letter; however, he testified 
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that it was before Petitioner came to his house in November 2012 and reported his workers’ 
compensation claim to him for the first time.    

On August 13, 2012, Dr. Harms ordered a cervical CT after noting that Petitioner’s neck 
and left arm pain had not resolved.  On August 14, 2012, the CT revealed straightening of the 
normal cervical lordosis, a spinal canal that was at the lower limits of normal or slightly 
congenitally small, and moderate to severe left foraminal narrowing at C3-C4.  A cervical MRI 
was also obtained on August 24, 2012 and showed stable C3-C4 and C4-C5 severe left foraminal 
stenosis and C5-C6 moderate bilateral foraminal stenosis.  The same day, Dr. Harms opined that 
they might have overestimated how much of Petitioner’s problem was coming from one level, and 
instead, other levels in his neck were contributing to the ongoing problems.  Dr. Harms now 
believed that the problem area was C5-C6.  Before pursuing surgery at this level, Dr. Harms 
wanted Petitioner to visit a neurologist or demonstrate a good response to an injection.  Petitioner 
then underwent a left C5-C6 transforaminal epidural injection on August 29, 2012. 

Petitioner returned to Carle Spine Institute on September 17, 2012 and reported feeling the 
same after the injection.  NP Glenett Barrett then recommended a neurology consultation and 
EMG.  On October 23, 2012, the EMG revealed minimal left carpal tunnel syndrome with no 
cervical radiculopathy or polyneuropathy.  The same day, Petitioner had his neurology 
consultation with Dr. Kenneth Aronson of Carle Neurology Department.  Dr. Aronson indicated 
that Petitioner’s pain began the day after moving a furnace in December 2011.  Dr. Aronson found 
that Petitioner had ongoing left C6 symptoms with pain along his neck and shoulder.  He also 
suspected that Petitioner had more foraminal narrowing at C5-C6 that was causing ongoing 
difficulties.  Dr. Aronson recommended a nerve root block or further surgical intervention.   

On October 29, 2012, Dr. Harms indicated that Petitioner had probable foraminal stenosis 
at C5-C6, although the symptoms were not classic.  He recommended that Petitioner see a pain 
doctor, such as Dr. Brian Ogan.  On November 5, 2012, Petitioner presented to Dr. Ogan and 
reported radiating cervical pain that began in December 2011 after lifting a heavy object.  Dr. Ogan 
found Petitioner’s examination to be consistent with cervical nerve root irritation at C5-C6.  His 
diagnoses included cervical intervertebral disc displacement without myelopathy, spondylosis 
without myelopathy, brachial neuritis or radiculitis, and cervicalgia.  Dr. Ogan then discussed 
proceeding with a series of cervical injections, and Petitioner underwent the first cervical epidural 
steroid injection November 6, 2012.   

The next day, on November 7, 2012, Petitioner presented to Carle Sleep Clinic with a 
history and examination concerning for obstructive sleep apnea.  It was noted that Petitioner also 
had chronic insomnia in the setting of chronic pain and restless leg syndrome.  Petitioner thereafter 
continued to treat for his sleep disorders with medications, a CPAP machine, and ongoing sleep 
clinic visits.    

On December 18, 2012, Petitioner then gave a recorded statement to Marla Howard of 
Respondent’s insurance company.  Petitioner told Ms. Howard that he had neck and shoulder pain 
after moving a wood burning furnace on December 16, 2011.  He stated that at the time of the 
accident, he was with Scott Siberly and Keith Roberson, but he did not say anything to either man 
about what had happened.  Petitioner indicated that he did not tell anyone on the Friday it 
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happened, but on the following Monday, he reported the accident to Mr. Babbs.  Petitioner stated 
that he also told Mr. Dallas after he went to the doctor, because he was making a workers’ 
compensation claim.  On January 15, 2013, Petitioner then filled out his Application for 
Adjustment of Claim stating that he had sustained cervical injuries on December 16, 2011 from 
moving a wood burning furnace.     

On January 30, 2013, Petitioner returned to the Carle Spine Institute with complaints of 
cracking and popping in his cervical region, low back pain, and leg cramping.  NP Barrett told 
Petitioner that surgery would not help the cracking and popping, since that involved arthritis.  She 
noted that Petitioner not being as active as normal had caused some of his arthritic-type pain.  NP 
Barrett diagnosed Petitioner with likely degenerative disc disease of the lumbar spine and C5-C6 
along with left foraminal stenosis.  NP Barrett recommended that Petitioner get more active, do 
neck exercises, and continue nonoperative interventions for his neck.  For his low back, she 
recommended that Petitioner see a physical medicine and rehabilitation doctor, as it was likely a 
nonsurgical problem.  She also recommended continued light duty restrictions.        

Petitioner then presented to Dr. Zeeshan Ahmad on February 18, 2013 for his back pain.  
Petitioner told Dr. Ahmad that his back pain had been going on for years, and since he was now 
off work for his neck, he believed it to be a good time to get his back pain evaluated.  Dr. Ahmad’s 
impression was mild lumbar degenerative discs with chronic low back pain and no significant 
radiological evidence of lumbar pathology.  Petitioner then saw Dr. Ogan on April 1, 2013 and 
reported that his lumbar pain had begun a few years prior without an initiating event.  Dr. Ogan’s 
assessment was low back pain with right lower extremity radiating pain, as well as posterior 
cervical pain with left upper extremity radiating pain post-industrial injury.  Upon Dr. Ogan’s 
recommendation, Petitioner then underwent L4-L5 and L5-S1 injections on April 11, 2013.    

Thereafter, on April 25, 2013, Petitioner underwent a second cervical surgery, specifically 
the removal of Synthes plates and screws at C6-C7 along with an anterior discectomy and fusion 
at C5-C6.  After the surgery, Petitioner was kept on light duty restrictions by Dr. Harms.  Then, 
on June 12, 2013, Petitioner told Dr. Whalen that the surgery had helped him dramatically, 
although he was still not back to normal.  Petitioner’s light duty restriction of no lifting over 20 
pounds was subsequently continued by NP Barrett on June 26, 2013.    

On July 3, 2013, Ms. Carlen filled out another Aflac disability form and listed Petitioner’s 
first date of disability as December 17, 2011.  When asked if the disability was caused by an 
accident at the workplace, Ms. Carlen answered affirmatively.   

Petitioner next returned to Dr. Ogan on July 24, 2013 for reevaluation of his lumbar pain. 
Dr. Ogan diagnosed Petitioner with right sacroiliitis and lumbar degenerative disc disease.  He 
recommended a right sacroiliac joint injection, which Petitioner underwent on August 8, 2013.  
Shortly before the injection, Petitioner also started another round of physical therapy on August 5, 
2013.  He was subsequently discharged from physical therapy due to a lack of progress on 
September 12, 2013.  Upon Dr. Ogan’s further recommendation, Petitioner then underwent L3-
L4, L4-L5, and L5-S1 facet joint injections on October 3, 2013. 

On October 7, 2013, a repeat cervical MRI showed C3-C4 severe left foraminal stenosis 
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and C4-C5 moderate to severe left foraminal stenosis.  On the same day, Dr. Harms found that the 
MRI showed no spinal cord problems.  Dr. Harms stated that although the MRI showed narrowing 
at the nerve exits at C4-C5, it did not explain Petitioner’s symptoms.  He thought that Petitioner 
had residual problems with pressure on his nerves, which could improve in up to two years.  Dr. 
Harms did not believe there was anything more a surgeon could do to help Petitioner and instead 
recommended anti-inflammatory medication, neck exercises, and a neurologist consultation.  After 
Petitioner told Dr. Harms that he could not go back to work without being 100%, Dr. Harms stated 
that Petitioner may need to change jobs to one that involved less muscles in his back or neck.   

On November 20, 2013, Dr. Ogan opined that Petitioner’s MRI and examination were 
consistent with nerve root irritation on the left at C4-C5.  He recommended a C4-C5 epidural 
steroid injection, which Petitioner then underwent on November 21, 2013.  When Petitioner 
returned on January 22, 2014, Dr. Ogan suspected that cervical facet arthropathy was possibly 
contributing to Petitioner’s chronic cervical pain.  Upon Dr. Ogan’s recommendation, Petitioner 
underwent left C2-C3, C3-C4, and C4-C5 facet joint injections on January 23, 2014 and an 
additional cervical epidural steroid injection on February 27, 2014.  

Upon Dr. Whalen’s referral, Petitioner then presented to Dr. Mark Stern at the Springfield 
Clinic on April 28, 2014.  Dr. Stern’s impression included osteoarthritis, cervical and lumbar pain 
with radiculopathy, fibromyalgia, and sleep apnea.  He believed that Petitioner could benefit from 
selective cervical nerve root injections.  Dr. Stern also recommended additional physical therapy 
and a trial of dexamethasone, as well as anti-inflammatories and medication adjustments. 

Petitioner then underwent a C7-T1 interlaminar epidural steroid injection on May 27, 2014.  
Nevertheless, on June 9, 2014, Dr. Whalen found that Petitioner had not improved substantially, 
and if anything, he had more problems arise.  Dr. Whalen continued Petitioner’s medication and 
again refilled the prescriptions at Petitioner’s follow-up visits on June 30, 2014 and July 29, 2014.  
At the latter visit, Petitioner complained of left arm tremors and sudden jerking in addition to his 
ongoing neck, left upper back, and shoulder problems. Thereafter, on August 28, 2014, Dr. Whalen 
filled out a physical capacity questionnaire and indicated that Petitioner was not able to work in 
conditions that required standing or walking for up to two hours, sitting six or more hours, lifting 
and carrying up to 10 pounds occasionally, or lifting and carrying up to a few pounds frequently.  

Petitioner then presented to Dr. James Turner of Cork Medical Center on September 4, 
2014 for treatment of his unrelated ADD diagnosis.  Petitioner wanted to discuss Adderall, as he 
thought that it had helped him with his pain and movement.  Petitioner reported generalized 
stiffness and all-over pain as well as a left arm tremor with numbness in his arms and hands.  
Petitioner’s problem list at that time included resting tremor and ADD.  Dr. Turner recommended 
following up with Petitioner’s neurologist.  

Also in September 2014, Sue Cunningham claimed that she bought firewood off Petitioner 
on two separate occasions.  Ms. Cunningham testified that she did not know Petitioner, but she 
called his phone number on a sign that was advertising firewood.  Ms. Cunningham identified RX 
16 as the two checks she issued to purchase the wood from Petitioner.  RX 16 contains one check 
dated September 17, 2014 from Ms. Cunningham to Bridget Duncan in the amount of $60.00 and 
another check dated September 25, 2014 from Ms. Cunningham to Ms. Duncan in the amount of 
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$120.00.  Both checks note that they were for “FW.”  Ms. Cunningham testified that she made the 
checks out to Ms. Duncan upon Petitioner’s instruction.  Ms. Cunningham further testified that 
when Petitioner dropped off the wood, he had a pickup truck with a trailer full of wood and 
physically unloaded it for her.  Ms. Cunningham described the wood as regular firewood with a 
triangle top that was about 18 inches wide and cut or split.  She testified that she told Petitioner 
where she wanted the wood unloaded and he unloaded it, although she did not stand there watching 
him do so.  Ms. Cunningham further testified that Mr. Babbs was her brother, but when she 
purchased the firewood, she was not aware that Petitioner had worked for Respondent or had a 
workers’ compensation claim against Respondent.   

However, Petitioner testified that he did not recall selling firewood to Ms. Cunningham 
and had never met her before.  Petitioner also testified that he never took a check as payment for 
the sale of firewood, because he did not want to mess with people writing bad checks. 
Nevertheless, Petitioner identified Ms. Duncan as the mother of his children and his former live-
in girlfriend of many years.    

After this alleged firewood sale, Petitioner returned to Dr. Whalen on September 26, 2014. 
Dr. Whalen observed that Petitioner appeared to have more problems now than he did pre-surgery.  
He renewed Petitioner’s prescriptions but stated that he personally had nothing more to 
recommend.  Instead, Dr. Whalen advised Petitioner to see a specialist.  Nevertheless, Petitioner 
returned to Dr. Whalen on October 27, 2014.  At that time, Petitioner reported that his right arm 
was numb and tingly, whereas his problem was previously more left-sided.  Petitioner mentioned 
that he had tripped and fallen on October 25, 2014, and since that time, his right shoulder was hard 
to abduct.  Still, Petitioner indicated that most of his pain remained in his neck and shoulder area 
on the left side.  Dr. Whalen prescribed medication and referred Petitioner to Dr. Robert Cranston. 

Petitioner saw Dr. Cranston of Carle Department of Neurology on October 31, 2014.  Dr. 
Cranston noted that in 2011, Petitioner had moved a heavy furnace and felt as though he had 
ruptured a disc.  On examination, Dr. Cranston found that Petitioner shook his left hand in a small 
tremorous way that appeared voluntary.  Dr. Cranston thought that Petitioner might be doing it to 
help decrease some of the pain and irrigation in the arm.  He did not interpret it as malingering, 
although he also did not believe it to be an involuntary tremor.  Dr. Cranston diagnosed Petitioner 
with possible radiculopathy and recommended a repeat cervical MRI and EMG.  On November 
24, 2014, the MRI showed small new right paracentral disc extrusion with inferior migration at 
C7-T1 effacing the right anterior thecal sac.  The EMG was later obtained on December 3, 2014 
and suggested mild bilateral right greater than left carpal tunnel syndrome.    

On December 5, 2014, Petitioner reported anxiety to Dr. Whalen after having issues with 
his girlfriend.  Petitioner told Dr. Whalen that he needed something to help him relax, as it had 
been a stressful situation on top of all his other issues with his neck, shoulder, and arm.  He also 
stated that being unable to work was getting to him.  Dr. Whalen diagnosed Petitioner with anxiety 
and prescribed clonazepam.  

Thereafter, on January 28, 2015, Dr. Cranston noted that Dr. Harms had retired and referred 
Petitioner to Dr. Arash Farahvar.  Dr. Cranston then opined that Petitioner did not fit the pattern 
of fibromyalgia.  Nevertheless, he stated that it was reasonable that Petitioner’s condition was 
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caused by his accident.  Based on the time course of Petitioner’s history, he suspected that 
Petitioner’s current situation was directly related to the accident.   

On February 16, 2015, Petitioner presented to Dr. Farahvar at Carle Department of 
Neurology.  Upon review of Petitioner’s MRI, Dr. Farahvar noted severe foraminal stenosis at C4-
C5 and mild stenosis at C3-C4, C5-C6, and C7-T1.  He found that Petitioner also had a right 
paracentral disc herniation, but it was not effacing the nerve.  On the following day, February 17, 
2015, Petitioner underwent a repeat C7-T1 interlaminar epidural steroid injection.  When he 
returned to Dr. Ogan on March 9, 2015, Petitioner reported 40% pain improvement post-injection.  
Petitioner then underwent cervical foraminotomies at C3-C4, C4-C5, and C5-C6, as well as a left 
carpal tunnel release, on March 10, 2015.  At the hearing, Petitioner clarified that he was not 
claiming a carpal tunnel injury and was only claiming a neck injury from his work accident.   

Petitioner then presented for a psychiatry consultation at Carle Neurology Department on 
March 12, 2015.  Dr. Jason Ourada found that Petitioner had a history of depression, anxiety, and 
suicidal idealization.  He recommended outpatient mental health services.  On March 23, 2015, 
Dr. Farahvar also referred Petitioner to a counselor for his psychological issues.  Then, on March 
25, 2015, Petitioner reported to Dr. Whalen that he was going through a lot after splitting up with 
his girlfriend.  Petitioner also told Dr. Whalen that there had been slight improvement in his neck, 
but nothing dramatic.  Nevertheless, Dr. Whalen noted that Petitioner’s arm had quit shaking.  His 
assessment was a C7-T1 herniation and neuralgia-type left arm pain.  Dr. Whalen then provided 
Petitioner with a psychology referral, and Petitioner presented for a psychiatric diagnostic 
evaluation with Paula McNitt on April 3, 2015.  Dr. McNitt indicated that Petitioner’s depression 
had emerged in the past three years as he dealt with back pain and restricted movement stemming 
from a neck injury sustained at work.  She indicated that his low mood, grouchiness, and feelings 
of despair only worsened following the breakup with his partner.  Dr. McNitt diagnosed Petitioner 
with recurrent major depression and recommended psychiatric consultation and therapy.  

On May 5, 2015, Dr. Whalen indicated that Petitioner’s neck and arm pain represented 
chronic pain syndromes.  When he returned on May 8, 2015, Petitioner requested pain shots; 
however, Dr. Whalen told him that he needed to first be evaluated by a pain specialist.  At his 
follow-up visit on July 3, 2015, Dr. Whalen then noted that Petitioner was unable to work, had 
various problems at home, and was feeling down. He kept Petitioner on his prescription medication 
regimen and recommended Petitioner see a psychiatrist in addition to his psychologist, Dr. McNitt. 

On August 3, 2015, Petitioner returned to Dr. Farahvar with continued complaints of neck, 
arm, and shoulder pain.  Dr. Farahvar thought Petitioner probably had a nerve injury or reflexive 
sympathetic dystrophy.  Petitioner then saw Dr. Ogan on August 31, 2015, at which time Dr. Ogan 
stated that Petitioner had been referred for consideration of a neuromodulation trial.  However, Dr. 
Ogan was concerned with the ability to place cervical leads given Petitioner’s prior procedures. 
Dr. Farahvar also referred Petitioner to Carle’s pain department on September 21, 2015 to see if 
he was a candidate for a spinal cord stimulator.   

On October 6, 2015, Petitioner reported having charley horses to Dr. Whalen and said that 
he needed a letter for public aid stating that he was unable to work.  In response, Dr. Whalen wrote 
a “To Whom It May Concern” letter on October 8, 2015 noting that Petitioner had radicular neck 
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pain and three prior neck surgeries.  Dr. Whalen stated that Petitioner had not improved to the 
point where he could work and it was very unlikely that he would ever be able to work again.      

On October 16, 2015, Dr. Hyunchul Jung saw Petitioner at the Carle Department of 
Interventional Pain Center upon Dr. Farahvar’s referral.  Dr. Jung noted that Petitioner had injured 
himself lifting in December 2011.  Following his examination, Dr. Jung did not believe that a 
spinal cord stimulator was a good option for Petitioner.  He also explained that Petitioner was not 
a candidate for pain medication management, because he had sleep apnea, was not using his CPAP 
machine, and smoked marijuana daily.  Dr. Jung stated that this fit the exclusion criteria for chronic 
narcotic treatment.  Dr. Jung indicated that he had no other treatment options to offer Petitioner.   

On November 5, 2015, Dr. McNitt authored a “To Whom It May Concern” letter stating 
that Petitioner’s recurrent major depression was in partial remission.  She noted that Petitioner’s 
mood fluctuated in response to his life problems, chronic severe pain, and physical impairment.  
Shortly thereafter, on November 12, 2015, Dr. Farahvar found that Petitioner’s pain appeared 
disproportionate to his imaging, which indicated a neuropathic pain process.  On November 25, 
2015, Dr. Farahvar ordered a repeat MRI to see if anything else could be done.  The cervical MRI 
was obtained on December 29, 2015 and showed slight interval increased size of a right paracentral 
disc protrusion/extrusion with inferior migration at C7-T1, new minimal anterolisthesis at C3-C4, 
and multilevel degenerative findings.  When Petitioner returned to Dr. Farahvar on February 1, 
2016, Dr. Farahvar opined that surgery would not be helpful and determined that Petitioner was 
disabled in terms of his left arm strength and neck pain.  He believed Petitioner was going to need 
chronic pain management and continued to recommend light duty restrictions.   

Petitioner then returned to Dr. Whalen on March 4, 2016.  At that time, Dr. Whalen noted 
that although Petitioner still had great pain, he no longer had the intermittent ballismus-type 
movements he had in the past.  Dr. Whalen again renewed Petitioner’s medications.  A few days 
later, on March 9, 2016, Dr. Whalen wrote a “To Whom It May Concern” letter stating that 
Petitioner did not have use of his left upper extremity and remained in constant discomfort.  Dr. 
Whalen opined that Petitioner was not able to do any meaningful work for the foreseeable future. 
Dr. Whalen noted that Petitioner had requested this letter in response to the Illinois Department of 
Human Services wanting to cancel his financial assistance.  Dr. Farahvar also authored a “To 
Whom It May Concern” letter on March 9, 2016 indicating that Petitioner was not able to perform 
any appropriate work activity secondary to pain.   

Then, on May 17, 2016, Judge Daniel Mages issued a Social Security Administrative 
Decision finding that Petitioner had been disabled since February 29, 2012 with severe 
impairments of degenerative disc disease and plantar fasciitis.  Judge Mages noted that the 
degenerative disc disease was lumbar as well as cervical affecting Petitioner’s neck and left upper 
extremity.  Judge Mages found that Petitioner was unable to perform his past work and that there 
were no other jobs that existed in significant numbers in the national economy that Petitioner could 
perform.  At the hearing, Petitioner testified that he did not return to work for Respondent after 
February 29, 2012, the date of disability he alleged for Social Security, and subsequently received 
Aflac benefits for a year.  Petitioner testified that after receiving Social Security benefits, he did 
not thereafter perform or seek any work.  Petitioner testified that although he did not try to perform 
any work in 2016, he sold a few loads of firewood before that.   
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After the favorable Social Security Decision, Petitioner continued to have his medications 
renewed during his regular follow-up visits with Dr. Whalen from June 15, 2016 to February 22, 
2017.  Then, at his March 29, 2017 visit, Petitioner told Dr. Whalen that he was physically the 
same but emotionally worse.  Petitioner explained that he had some home issues, including 
construction that was being done.  Dr. Whalen restarted Petitioner on Cymbalta to treat his 
depression, fibromyalgia, and neuropathy.  At his next visit on May 2, 2017, Petitioner told Dr. 
Whalen that everything hurt.  Petitioner felt that he could not use his left side and left upper 
extremity at all secondary to pain.  Dr. Whalen again renewed Petitioner’s medication at that time. 

On May 5, 2017, Petitioner presented to the Carle Sleep Clinic and reported that he had 
recently been overdoing it by moving items while remodeling.  Due to this, Petitioner reported that 
he was in more pain and had not slept much in the last three days.  His diagnoses at that time 
included chronic insomnia in the setting of chronic neck pain and bilateral arm numbness, mild 
obstructive sleep apnea, and possible restless leg syndrome versus restlessness due to chronic pain.  

Petitioner thereafter continued to have his medications renewed by Dr. Whalen at his 
regular follow-up visits from July 7, 2017 to February 20, 2018.  When Petitioner next returned to 
Dr. Whalen on July 10, 2018, he reported hurting his right shoulder after having been jumped by 
two people.  Dr. Whalen renewed Petitioner’s medication and ordered right upper extremity X-
rays, which were obtained that same day.  The X-rays revealed a suspected old shoulder injury 
with attention to the glenoid labrum as well as possible chronic impingement of the rotator cuff 
resulting in degenerative subchondral cystic findings in the humeral head.   

At Dr. Whalen’s request, Petitioner then presented to AMB Consult Carle Therapy 
Services on July 31, 2018 for his right shoulder pain.  PA Brian Cummings represented that 
Petitioner’s right shoulder pain had developed gradually over months.  He noted that Petitioner 
had no singular specific injury; however, Petitioner had a heavy-duty heating and cooling repair 
and installation job for many years that involved physical labor.  PA Cummings also reported that 
Petitioner had been assaulted a couple weeks ago, but he did not think that his shoulder was injured 
in that situation.  PA Cummings diagnosed Petitioner with right shoulder bursitis and impingement 
syndrome.  At the hearing, Petitioner testified that he was not alleging that he had hurt his right 
shoulder in his accidents, and instead, his right shoulder injury was from wear and tear.  

Thereafter, on May 6, 2019, the parties deposed Dr. Harms, Petitioner’s treating orthopedic 
surgeon.  At the deposition, Petitioner’s counsel represented that Petitioner was not alleging that 
his carpal tunnel syndrome and low back condition were part of his claim.  As for Petitioner’s 
cervical condition, Petitioner’s counsel asked Dr. Harms to assume some facts regarding the 
alleged accidents on December 16, 2011 and February 21, 2012.  Based on those facts, which were 
consistent with Petitioner’s testimony at hearing, Dr. Harms testified that the history was classic 
for someone who suffered a symptomatic tear at C6-C7 on December 16 and then herniated a disc 
at C6-C7 on February 21.  Dr. Harms acknowledged that Petitioner had underlying arthritis and 
disc degeneration predating the accident.  Nevertheless, he opined that Petitioner’s work injury 
was a contributing factor, although not the cause, of his neck problems.  

Dr. Harms further testified that it was easy to connect Petitioner’s first surgery to his 
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accident but harder to connect the second surgery.  He explained that the more remote in time, the 
more likely there were other factors in play.  As such, Dr. Harms testified that the 2012 surgery 
was causally related and the 2013 surgery was possibly causally related.  However, Dr. Harms 
testified that he could not say that there was a causal connection between Petitioner’s accidents 
and his subsequent 2015 surgery.  He testified that since Petitioner did not get better after the 
March 2015 surgery, it suggested that pressure on his nerves was not the cause of his symptoms. 
Instead, Dr. Harms testified that it could very well be that Petitioner’s underlying disc degeneration 
and arthritis had progressed and caused a lot of his symptoms at that time.  He testified that he did 
not know what the cause of Petitioner’s symptoms were at the time of 2015.   

Dr. Harms further testified that Petitioner could be employed in some fashion, even if he 
could not get into good enough shape to perform his original job.  He testified that Petitioner might 
have to live more by his brains and less by his muscles now.  Nevertheless, Dr. Harms testified 
that if Petitioner had asked to return to work months after his second surgery, there was a 100% 
chance that he would have agreed to allow Petitioner to go back to regular duty work.  He explained 
that a patient’s comments weigh heavily on the restrictions being offered or removed.  Dr. Harms 
further testified that if the evidence showed that Petitioner was able to cut and sell firewood after 
his injury, it would indicate that he was capable of more physical work.  Regardless, Dr. Harms 
testified that almost everyone was capable of some gainful employment, including Petitioner.   

After Dr. Harms’ deposition, Petitioner presented to Dr. Whalen on June 21, 2019.  At that 
time, Dr. Whalen indicated that he found it strange that Petitioner had not been to his office in 11 
months and said he had also not been seeing other doctors.  Petitioner also told Dr. Whalen that he 
had to do community service, but he did not feel physically able to do so.  Petitioner requested 
medical marijuana and asked Dr. Whalen to contact someone to get him out of the community 
service.  Dr. Whalen prescribed metoprolol but did not want to renew any other medication for 
Petitioner.  Dr. Whalen believed that it was peculiar for Petitioner to be interested in medical 
marijuana, because Petitioner had been a monthly visitor to him and said he had no follow-up 
appointments with anyone else, yet he still had enough blood pressure medicine.  Dr. Whalen 
stated that he would have to give the medical marijuana some thought, as he was not sure that 
Petitioner qualified.  Dr. Whalen thereafter spoke to a woman, who he did not identify, regarding 
Petitioner’s community service.  Dr. Whalen reported that he told this woman that he had not seen 
Petitioner for almost a year, but he could say that Petitioner had three prior surgeries and still 
complained of discomfort.  He noted that the woman then asked if Petitioner could do something 
like shredding paper, to which Dr. Whalen responded that Petitioner could easily do that.    

At the hearing, Petitioner testified that he was required to perform community service the 
year before the trial.  When questioned as to whether he asked Dr. Whalen to get him out of doing 
the community service, Petitioner testified that he had asked Dr. Whalen for a letter disclosing his 
restrictions.    

Petitioner also testified that he was in a four-wheeler accident less than a year before the 
hearing, but he was not still treating for any injuries related to it.  The treatment records show that 
Petitioner presented to Sarah Bush Lincoln Hospital on July 7, 2019 after this accident.  Although 
Petitioner could not recall what had happened, his mother was present to provide a history.  It was 
reported that Petitioner had attempted to do a wheelie and fell off the four-wheeler, hitting his head 
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on concrete.  Although Petitioner did not remember the accident, he did recall playing basketball 
earlier that day.  He complained of head, neck, and right rib pain.  A cervical CT was obtained and 
showed post-surgical changes but no acute abnormality.  Petitioner was diagnosed with a closed 
head injury with concussion, neck pain, and multiple abrasions.  He was given head injury 
instructions and local wound care for the abrasions.  After the ER visit, Petitioner followed-up 
with Dr. Whalen on July 17, 2019.  Dr. Whalen’s diagnoses included a concussion, hypertension, 
and neck pain.  However, the plan section of this treatment note was left empty.   
 
 The visit with Dr. Whalen on July 17, 2019 is Petitioner’s last post-accident treatment note 
included in the record.  However, prior to the alleged accidents, Petitioner also treated with Dr. 
Whalen for another four-wheeler incident.  Treatment records show that Petitioner presented to 
Dr. Whalen on March 7, 2007 seeking a chiropractic referral for his non-radiating low back pain 
from lifting a four-wheeler.  Dr. Whalen diagnosed Petitioner with low back pain with right lumbar 
paraspinal muscle spasm.  Petitioner then went on to treat his pre-accident back pain with 
chiropractic treatments at Hutti Chiropractic Center from March 13, 2007 to April 4, 2007.   
 
 At the time of the hearing, Petitioner testified that his surgeries had left him with severe 
chronic pain all over.  He testified that his strength was weak and he continued to have neck pain, 
pain down his arms, and chronic pain all over.  Petitioner also testified that he had difficulty 
sleeping and hanging on to things, since his hands went numb.  For the ongoing symptoms, 
Petitioner took tramadol and blood pressure medicine.  Once in a while, he also took pain 
medication left over from his surgeries, including methocarbamol and pronate.  Petitioner also 
testified that over the last five years, he shot a little basketball with his three-year-old grandson.  
 
 Petitioner further testified that he was not working regularly nor looking for work.  
However, previously in the fall of 2011, Petitioner had a sign on his truck advertising that he sold 
firewood.  Petitioner testified that the firewood was given to him by a friend who cut it down and 
came in logs of varying size from six inches to three feet across and two to three feet long.  He 
testified that the logs were lifted into his trailer using a crane.  Petitioner testified that he then cut 
the logs down with a chainsaw or log splitter.  When asked if he considered chain-sawing or 
splitting the firewood manual labor, Petitioner responded that it was done so that he could eat.  
Petitioner testified that he did a good deal of this work since his two injuries.  He testified that his 
truck had a sign that said to call his phone number for firewood and he sold it to anyone who called 
him to order it.  Petitioner further testified that when he sold the firewood, he would take it to the 
customer’s home, unload it, and pile it up.  He testified that the wood pieces were under 20 pounds 
and he was able to lift them.  Additionally, Petitioner testified that the pieces he cut beforehand 
that were over 20 pounds were lifted by a crane.   
 
 Petitioner testified that he did not have any income since February 2012 other than the 
money he made selling firewood, which he claimed was not a lot.  Petitioner then clarified that he 
sold the firewood before he received his Social Security award in 2016.  Petitioner further testified 
that the chainsaw he used while cutting the firewood was less than 20 pounds and he did not lift, 
push, or carry the log splitter.  He also testified that he stacked the firewood using his right arm.  
Petitioner explained that he had this train with logging tongs on it that would lift the pieces.  
Petitioner testified that when performing this activity, he tried to stay within his restrictions.   
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II. Conclusions of Law

Following a careful review of the entire record, the Commission finds that Petitioner
proved that he sustained a compensable accident arising out of and in the course of his employment 
on December 16, 2011 and that the condition of his cervical spine was causally related to said 
accident through September 25, 2014.   

Although the Commission acknowledges some discrepancies in Petitioner’s retelling of the 
accident, the Commission finds that these discrepancies are minor and failed to rise to the level of 
diminishing Petitioner’s credibility.  Instead, Petitioner’s testimony and the treatment records 
taken as a whole corroborate Petitioner’s claim that he injured his cervical spine after moving a 
wood burning furnace on or around December 16, 2011.  Whether Petitioner first experienced the 
associated pain immediately at the time of the accident or woke up with the pain the next day at 
his home, Petitioner credibly indicated that he felt the pain in connection with moving the wood 
burning furnace.  When Petitioner first sought emergency treatment on December 19, 2011, he 
reported that he had been moving a wood burning furnace the day before he woke up with pain. 
Even though he initially denied any known injury or trauma, he associated his pain with moving 
the furnace immediately at the time of this first treatment visit.  Petitioner thereafter mentioned 
moving the furnace in association with his neck condition in numerous medical records, even if he 
did not label it as an “accident,” “injury,” or “trauma.” The disputed issue in this matter regarding 
Petitioner’s alleged accident is only whether it occurred.  In finding Petitioner to be credible, the 
Commission determines that the accident occurred as Petitioner claimed on December 16, 2011.  

The Decision of the Arbitrator noted that Respondent presented no evidence from the 
employees that were working alongside Petitioner on the accident dates to rebut Petitioner’s 
testimony.  Respondent contends that the Arbitrator erred in drawing a negative inference against 
Respondent based on its failure to call Petitioner’s coworkers as witnesses.  However, the 
Commission believes that no negative inference was made, and even if it was, it amounted to 
harmless error.  The three witnesses that Respondent did call to testify, Mr. Babbs, Mr. Dallas, and 
Ms. Cunningham, all failed to sufficiently rebut Petitioner’s credible testimony as to the December 
16, 2011 accident.  The two other coworkers that Petitioner was with at the time of the accident 
would also be unlikely to rebut Petitioner’s testimony, given that in both Petitioner’s testimony 
and his recorded statement on December 18, 2012, Petitioner conceded that he did not inform these 
coworkers of his accident or injury on the accident date.  

The Commission also affirms the Arbitrator’s finding that sufficient notice was established. 
Petitioner claimed that on December 19, 2011, he called Mr. Babbs and told him that he would not 
be into work after hurting his arm moving a furnace.  Although Mr. Babbs testified that he was not 
notified of Petitioner’s claim until November 2012, he recalled Petitioner calling off work on 
December 19, 2011 and thereafter being on and off work for the next several months.  Both Mr. 
Babbs and Mr. Dallas acknowledged that they knew Petitioner was calling off work for pain, 
although they testified that they did not know Petitioner was claiming that the pain was work-
related until November 2012.  Even if notice was defective for not specifying the injury’s work-
related origin, Respondent was not prejudiced since it had knowledge that Petitioner was suffering 
from a  medical ailment and received ongoing correspondence regarding Petitioner’s condition in 
the form of both Petitioner’s verbal disclosures and the disability paperwork sent to Ms. Carlen.    
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The Commission further finds that Petitioner established a causal connection for his 
cervical condition through September 25, 2014.  The treatment records show that prior to the 
accident, Petitioner was treated for back pain with chiropractic care in March 2007 to April 2007 
following a four-wheeler incident.  However, this pre-accident treatment ceased on April 4, 2007, 
which is over four-and-a-half years before the December 16, 2011 accident.  There is no 
documented pre-accident history of Petitioner thereafter requiring treatment for any ongoing or 
substantial prior cervical problems in the years leading up to his work accident.  However, after 
the December 16, 2011 accident, Petitioner consistently complained of cervical problems and 
required ongoing cervical care, including surgeries.  This chain of events establishes a causal 
connection between Petitioner’s cervical condition and the work accident.    

The Commission also relies on the opinions of Dr. Harms in making its causal finding.  Dr. 
Harms found that Petitioner’s work injury was a contributing factor in his cervical problems.  The 
facts regarding Petitioner’s accidents that Dr. Harms was asked to assume at his deposition were 
consistent with Petitioner’s credible testimony of his accidents at the hearing.  Based on those 
facts, Dr. Harms opined that Petitioner’s history was classic for someone who suffered a 
symptomatic tear at C6-C7 on December 16, 2011 and a herniated disc at C6-C7 on February 21, 
2012.  No §12 opinions were offered to rebut Dr. Harms’ causation opinion. 

However, Dr. Harms’ finding of a causal connection did not reach into 2015.  Dr. Harms 
indicated that the more time that passed after the accident, the more likely it was that other factors 
were in play.  As such, he testified that he could not say that there remained a causal connection 
between Petitioner’s accident and his March 2015 surgery.  He further testified that Petitioner’s 
failure to get better after the 2015 surgery suggested that pressure on his nerves was not the cause 
of his symptoms.  Instead, Dr. Harms believed that it could very well be that Petitioner’s 
underlying disc degeneration and arthritis had progressed and caused his symptoms at that time. 
Dr. Harms conceded that he did not know what the cause of Petitioner’s symptoms was in 2015.  

The Commission finds it further significant that Petitioner was able to deliver and unload 
firewood in September 2014.  Ms. Cunningham’s testimony that she purchased firewood from 
Petitioner on two occasions is corroborated by the checks in RX 16, which indicate that Ms. 
Cunningham paid for firewood on September 17, 2014 and September 25, 2014.  Ms. Cunningham 
testified that she issued the checks to Ms. Duncan upon Petitioner’s instruction, and although 
Petitioner did not recall ever meeting Ms. Cunningham, he conceded that Ms. Duncan was his 
former live-in girlfriend.  Ms. Cunningham further testified that Petitioner physically unloaded a 
trailer full of wood for her.  Petitioner testified that when delivering the wood, he also cut down 
logs using a chainsaw or log splitter.  When asked if this constituted manual labor, Petitioner 
responded that it was done so he could eat.  Petitioner also testified that he would take the firewood 
to the customer’s home, unload it, and pile it up.  The Commission finds Petitioner’s delivery, 
unloading, chain-sawing, splitting, and piling of firewood to be a labor-intensive task.  At his 
deposition, Dr. Harms also testified that if the evidence showed that Petitioner was able to cut and 
sell firewood after his injury, it would indicate that he was capable of more physical work.   

The Commission thus finds that Petitioner’s causally related cervical condition had 
resolved as of September 25, 2014, the date he completed his second sale of firewood to Ms. 
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Cunningham.  This finding is consistent with Dr. Harms’ opinion that ongoing causation could not 
be clearly established into 2015.  In so finding, the Commission awards all reasonable and 
necessary medical expenses related to the treatment of Petitioner’s cervical condition through 
September 25, 2014.  Any medical expenses related to Petitioner’s lumbar spine or carpal tunnel 
syndrome are denied, as Petitioner represented that he was not including these conditions as part 
of his claim and there is also insufficient evidence to establish a causal connection for these 
conditions.  Consistent with its causal findings, the Commission further affirms the Arbitrator’s 
award of temporary total disability benefits up through September 25, 2014 only.  Temporary total 
disability benefits after September 25, 2014 are denied.     

 
The Commission further modifies the Arbitrator’s award of permanent partial disability to 

find that Petitioner’s cervical injury resulted in a loss of 25% PAW.  In reviewing permanent partial 
disability for accidents occurring after September 1, 2011, the Commission must consider the 
§8.1(b) enumerated criteria, including (i) the reported level of impairment pursuant to (a) [AMA 
“Guides to Evaluation of Permanent Impairment”]; (ii) the occupation of the injured employee; 
(iii) the age of the employee at the time of the injury; (iv) the employee’s future earning capacity; 
and (v) evidence of disability as corroborated by treating medical records.  820 ILCS 305/8.1b(b).  
However, “[n]o single enumerated factor shall be the sole determinant of disability.”  Id. § 
305/8.1b(b)(v). 

 
Regarding criterion (i), no AMA impairment rating was provided.  As such, the 

Commission assigns no weight to this factor.   
 
Regarding criterion (ii), Petitioner worked at a plumbing and heating business on the 

accident date.  On May 17, 2016, Petitioner received a favorable Social Security Administrative 
Decision in which Judge Mages found that he had been disabled since February 29, 2012 with 
severe impairments from lumbar and cervical degenerative disc disease as well as plantar fasciitis.  
Judge Mages further found that there was no job that existed in significant numbers in the national 
economy that Petitioner could perform.   

 
However, Dr. Harms testified that Petitioner was employable in some fashion, even if he 

could not perform his original job.  Dr. Harms further testified that if Petitioner had asked to go 
back to work months after his second surgery, there was a 100% chance that he would have agreed 
to allow Petitioner to return to his regular duty position.  Dr. Harms believed that almost everyone 
was capable of some gainful employment, including Petitioner.  

 
Petitioner did not return to work for Respondent after February 29, 2012 and received Aflac 

benefits for one year.  Petitioner testified that after receiving the Social Security benefits, he did 
not perform or seek any work.  At the time of the hearing, Petitioner was still not working or 
looking for work.  Nevertheless, Petitioner conceded that he sold firewood for a period of time 
after his accident.  Petitioner testified that he tried to stay within his restrictions when selling the 
firewood, but when asked if he considered using a chainsaw or splitting the firewood to be manual 
labor, Petitioner responded that it was done so that he could eat.  Petitioner testified that he did not 
have any income since February 2012 other than the money he made from selling firewood, which 
he characterized as not a lot.  Petitioner testified that he sold the firewood before he received his 
Social Security benefits in 2016.  The Commission assigns significant weight to this factor.                       
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Regarding criterion (iii), Petitioner was 38 years old on his alleged accident dates.  There 
was no direct testimony as to how Petitioner’s age affected his disability.  The Commission assigns 
some weight to this factor.     

Regarding criterion (iv), Petitioner sold firewood after his accidents, but there was no 
calculation provided as to how much Petitioner earned selling the firewood.  Dr. Harms and the 
Social Security Administration Decision both suggested that Petitioner could no longer perform 
his regular pre-accident job.  However, there was no direct testimony specifically quantifying 
Petitioner’s future earning capacity, and no labor market survey was provided.  The Commission 
thus assigns some weight to this factor.       

Regarding criterion (v), Petitioner treated his cervical injuries with surgical procedures, a 
substantial number of injections, physical therapy, prescription medication, and work restrictions.  
Petitioner testified that today, his strength was weak and he had a lot of neck pain, pain down his 
arms, and chronic pain all over.  He testified that his surgeries left him with the severe chronic 
pain all over.  Petitioner further testified that he had trouble sleeping and holding on to things, 
since his hands went numb. The treatment records show that Petitioner’s sleep problems, although 
not all related to the accident, included chronic insomnia in the setting of chronic pain.  At the time 
of the hearing, Petitioner took tramadol and blood pressure medicine for his ongoing symptoms.  
Once in a while, he also took pain medication left over from his surgeries, including 
methocarbamol and pronate.  The Commission assigns significant weight to this factor.   

In consideration of the above, it is evident that Petitioner required significant cervical 
treatment and continues to complain of ongoing symptoms.  However, Dr. Harms opined that 
Petitioner remained capable of some form of gainful employment, and Petitioner demonstrated his 
capability to perform outside work through his sale of firewood, which could be considered manual 
labor.  Moreover, Dr. Harms indicated that he would have allowed Petitioner to return to his regular 
physically intensive job if he had so requested.  The Commission finds that the evidence does not 
indicate that Petitioner’s condition rendered him incapable of being gainfully employed or even 
performing more physical job tasks, such as cutting and delivering firewood.  Based on these above 
factors, the Commission thus modifies the permanent partial disability award to reflect a loss of 
25% PAW.  The Commission modifies the Decision of the Arbitrator accordingly. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 6, 2021 is modified as stated herein.  For all other issues not specifically 
modified herein, the Commission affirms and adopts the Decision of the Arbitrator.   

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner sustained a 
compensable accident arising out of and in the course of his employment on December 16, 2011 
and that the condition of his cervical spine was causally related to said accident through September 
25, 2014.    

IT IS FURTHER FOUND BY THE COMMISSION that no negative inference was made 
against Respondent for its failure to call Petitioner’s coworkers as witnesses, and even if such 
negative inference was made, it would amount to harmless error.   
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is liable for all 
reasonable and necessary medical expenses related to Petitioner’s cervical condition incurred from 
the accident date through September 25, 2014, pursuant to §8(a) and §8.2 of the Illinois Workers’ 
Compensation Act.  All medical expenses incurred after September 25, 2014 are denied.  Likewise, 
any medical expenses related to Petitioner’s lumbar condition and carpal tunnel syndrome are 
further denied.   

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 
temporary total disability benefits is modified to end on September 25, 2014.  As such, Respondent 
shall pay temporary total disability benefits of $466.62 per week from December 19, 2011 through 
December 20, 2011, December 22, 2011 through December 27, 2011, January 3, 2012 through 
January 8, 2012, January 30, 2012 through February 5, 2012, February 17, 2012 through February 
19, 2012, and February 22, 2012 through September 25, 2014, which represents a total period of 
138 5/7 weeks, in accordance with §8(b) of the Act.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner permanent partial disability benefits of $420.00 per week for 125 weeks, as the cervical 
injuries sustained caused a loss of 25% PAW pursuant to §8(d)2 of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest pursuant to §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall receive a 
credit for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 10, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

           /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met 
O- 9/15/21

/s/Deborah J. Baker 

46

Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF SANGAMON )  Reverse:  Accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CHAD HUPP, 

Petitioner, 

vs. NO:  13 WC 29387 

LD MECHANICAL CONTRACTORS, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

I. Findings of Fact

Petitioner, a plumbing and heating worker, filed two consolidated claims alleging cervical
injuries.  Petitioner first sustained cervical injuries after moving a wood burning furnace on 
December 16, 2011.  This 2011 accident is addressed by the Commission in a separate Decision 
under 13 WC 3107.  Petitioner then claimed additional cervical injuries after pulling an air handler 
on February 21, 2012.  The February 21, 2012 accident is the subject of the present Decision.   

Petitioner’s job duties included performing furnace and attic duct installations.  While 
tearing out a wood burning furnace on December 16, 2011, Petitioner moved the furnace on a cart 
with the help of two other employees, whom he identified as Keith Robinson and “Scott.” 
Petitioner testified that he had to put his head and shoulder up against the furnace when they tipped 
it forward on the cart, which caused his head to be pushed over.  When he then got up, Petitioner 
noticed a cramp-like sensation in his neck.   

Petitioner continued to work after the incident, but when he drove back to the shop and 
exited his work truck, he felt stiff and had to walk around to loosen up.  Petitioner testified that he 
waited to see if Scott or someone else would show up back at the shop so he could let them know, 
but everyone had already gone.  Petitioner testified that the next morning, he then took two steps 
out of bed before collapsing to the floor with severe left arm pain up into his neck.  Petitioner 
testified that shortly thereafter on December 19, 2011, he called Kent Babbs, one of his bosses, 
and informed Mr. Babbs that he had hurt his arm moving the furnace and would not be into work. 

Mr. Babbs, who co-owned Respondent’s company with John Dallas, testified that he 
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recalled speaking with Petitioner on December 19, 2011.  Mr. Babbs testified that Petitioner 
informed him that he could hardly get out of bed that morning and would not be coming into work; 
however, Petitioner did not state that he had injured himself at work.  Mr. Babbs testified that 
Petitioner was thereafter on and off work for the next several months, but he never said anything 
to suggest that his symptoms were caused by an injury at work.  Mr. Dallas also recalled Petitioner 
calling off work on December 19, 2011.   Mr. Dallas testified that he was aware Petitioner was 
having back pain, but he did not ask what had happened and thought it was just general back pain. 

Treatment records show that Petitioner also presented for treatment on December 19, 2011 
at Sarah Bush Lincoln Hospital and reported waking up Saturday morning with left shoulder pain 
shooting into his neck and left arm.  Petitioner denied any known injury or trauma but noted that 
he had been moving a wood burning furnace the day before his pain began.  NP Jodi Morrisey 
diagnosed Petitioner with a musculoskeletal strain at the left shoulder and neck.  She prescribed 
medication and restricted Petitioner to no activity with the left arm, heavy lifting, or strenuous 
activity.  NP Morrisey also released Petitioner from work until he saw his primary care provider.  

Petitioner presented to Dr. Cornelius Whalen on December 20, 2011.  Dr. Whalen indicated 
that Petitioner had no injury and woke up Saturday with shoulder and neck pain.  He diagnosed 
Petitioner with shoulder pain, took him off work, and ordered X-rays, which were obtained the 
same day.  The left shoulder X-rays revealed mild AC joint narrowing without significant 
superimposed degenerative changes, and the cervical X-rays showed straightening to partial 
reversal of the normal cervical lordosis suggestive of muscle spasm.  

Petitioner testified that he was then off work from December 22 through December 27, 
2011 and returned to work from December 28 to December 30, 2011, during which time, he 
informed Mr. Babbs that he was having trouble with his left arm.  Petitioner testified that he told 
Mr. Babbs he had hurt his arm while moving the wood burning furnace the prior Friday. 

However, Mr. Babbs testified that he did not receive notice that Petitioner was claiming a 
work-related injury until November 2012 when Petitioner came to his house and told him about 
the December 16, 2011 accident.  Mr. Dallas also testified that the first time he heard of Petitioner’s 
claims was when Mr. Babbs informed him of them in November 2012 after Petitioner had gone to 
Mr. Babbs’ home.  Mr. Dallas testified that he was aware Petitioner had pain, but Petitioner never 
told him that his problems were due to work-related injuries.  Mr. Dallas testified that he had a 
conversation with Petitioner about his pain sometime between December 19, 2011 and when 
Petitioner first saw Dr. Hutti on January 3, 2012.  Mr. Dallas testified that he did not recommend 
that Petitioner go to Dr. Hutti specifically, but he did recommend that Petitioner see a chiropractor. 

Petitioner received chiropractic treatment from Hutti Chiropractic Center from January 3, 
2012 through February 2012.  During that time, Petitioner testified that he was taken off work by 
Dr. Hutti from January 3 to January 6, 2012 and returned to work on January 9, 2012.  He then 
went off work again on January 30, 2012 and returned on February 6, 2012.  However, Petitioner 
testified that he continued to have trouble with his left arm and took off work again on February17, 
2012 before returning again on February 20, 2012.   

While receiving chiropractic care from Dr. Hutti, Petitioner also continued to follow up 
with Dr. Whalen.  On January 30, 2012, Dr. Whalen diagnosed Petitioner with shoulder pain and 
paresthesia that appeared to be in the C6-C7 nerve roots.  He prescribed Flexeril with a Medrol 
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Dosepak and provided a note excusing Petitioner from work on January 30, 2012.   

Shortly thereafter, on February 1, 2012, Petitioner filled out a Notice of Disability Claim 
form for Financial American Life Insurance Company.  When asked on this form if his disability 
was caused by an accident, Petitioner wrote that he did not know and he had woken up that way. 
The same day, Petitioner also filled out an Accidental Injury Claim form for Aflac.  When 
prompted to describe how his accident occurred, Petitioner wrote that he had sat up in the middle 
of the night quickly with leg cramps.  He marked the location of the accident as his home.   

The following day, Respondent’s office manager, Michelle Carlen, filled out an employer’s 
statement with Financial American Life Insurance Company and noted that Petitioner was on 
medical leave with his last day worked on January 27, 2012.  Ms. Carlen indicated that Petitioner 
was not eligible for workers’ compensation and had not filed a workers’ compensation claim.  No 
information was provided regarding Petitioner’s alleged accident.  Ms. Carlen filled out another 
employer’s statement for Aflac on February 9, 2012.  Although Ms. Carlen’s handwriting is 
difficult to read where she listed Petitioner’s first date of disability, she indicated that it was 
December 17 or December 19, 2011.  This form did not otherwise detail the alleged accident.  Ms. 
Carlen thereafter completed numerous other disability forms for Aflac reiterating the same 
information and identifying Petitioner’s first date of disability as December 17, 2011.   

Petitioner testified that then, on February 21, 2012, he was on his knees pulling a 150 to 
200-pound air handler across an attic with another employee named Chad Alexander when his
neck popped and he felt pain down his left arm.  Petitioner testified that he immediately told Mr.
Alexander that they had to stop.  At the hearing, Mr. Babbs testified that he did not know about
the alleged second injury on February 21, 2012 until Respondent’s attorney told him about it.

On February 22, 2012, Petitioner told Dr. Whalen that his left elbow and shoulder bothered 
him after working in an attic and hearing a pop the day prior.  Dr. Whalen diagnosed Petitioner 
with shoulder pain and apparent neck pain with paresthesia that could be a radicular problem.  He 
referred Petitioner to a spine clinic and excused him from work until February 24.  Dr. Whalen 
also obtained cervical X-rays, which revealed mild degenerative endplate and degenerative bony 
foraminal narrowing on the left at C3-C4 apparently related to mild facet joint degeneration.   

Petitioner then presented to Dr. Victoria Johnson of Carle Spine Institute on February 24, 
2012 and reported that his symptoms had developed on or around December 17, 2011.  Petitioner 
did not recall any particular event or injury associated with his immediate onset of discomfort, but 
he noted moving a large furnace the day before.  Petitioner complained of left-sided arm pain 
radiating to his elbow and below with numbness and tingling in the first and second digits.  Dr. 
Johnson diagnosed Petitioner with rotator cuff syndrome and probable cervical radiculopathy.  She 
administered a left shoulder injection and took Petitioner off work until February 29, 2012. 
Petitioner testified that he returned to work on February 29, 2012, but he continued to have trouble 
with his left arm and spoke to both Mr. Babbs and Mr. Dallas regarding it.   

On March 5, 2012, Petitioner filled out another Aflac disability form and listed the accident 
date as December 17, 2011.  Petitioner wrote that he had moved a wood burning stove, and then 
the morning after, he woke up, took two steps, and felt his symptoms begin.  Petitioner also noted 
that the day before moving the stove, he experienced charley horses/leg cramps in both legs.     
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On March 13, 2012, a cervical MRI revealed: broad-based disc/osteophyte with a probable 
left C6-C7 disc protrusion producing moderate to severe thecal sac narrowing, significantly 
narrowing the left anterolateral recess and probably producing severe left foraminal narrowing; 
multilevel disc and facet degenerative findings; and severe left foraminal narrowing at C4-C5.  On 
March 14, 2012, Dr. Johnson found that the MRI showed degenerative disc disease at C3 through 
C6 and a broad-based left-sided disc protrusion at C6-C7.  Dr. Johnson believed the disc protrusion 
was causing Petitioner’s symptoms.  She recommended an epidural steroid injection. 

On March 15, 2012, Petitioner filled out another Aflac form referencing only his December 
2011 accident.  Shortly thereafter, on March 19, 2012, Dr. Hutti filled out a physician’s statement 
for Aflac that also listed an incident date of December 17, 2011.  Petitioner then underwent a left 
C6-C7 epidural injection on March 21, 2012.  Dr. Johnson also filled out two physician’s 
statements on March 28, 2012 indicating that Petitioner was unable to work at that time.     

Upon Dr. Johnson’s referral, Petitioner next presented to Dr. James Harms of Carle Spine 
Institute on April 4, 2012 for a surgical consultation.  Dr. Harms noted that Petitioner’s pain began 
on December 17, 2011 when he awoke with it after having moved a heavy furnace the day prior.  
Dr. Harms believed that Petitioner’s pain generator was his C6-C7 herniated disc.  As such, he 
indicated that surgery was a reasonable option.  Petitioner then underwent a C6-C7 anterior 
discectomy and fusion on April 17, 2012.  Dr. Harms kept Petitioner off work post-surgery until 
May 11, 2012, at which time he switched to light duty restrictions of no lifting above the shoulders 
more than 20 pounds, no aggressive twisting, and no flexion or extension of the neck.   

On July 2, 2012, Dr. Harms reported that Petitioner was 50% better with continued 
symptoms that were likely coming from his nerves still being sensitive.  Dr. Harms also believed 
that some of Petitioner’s other degenerative discs could possibly be causing some symptoms.  He 
recommended continued light duty and physical therapy, which Petitioner began on July 11, 2012. 
The physical therapist listed Petitioner’s onset date as December 16, 2011 from when he moved a 
wood furnace at work.   

Sometime after August 1, 2012, Carle Hospital sent an undated letter informing Petitioner 
that Health Alliance was not paying for his August 1, 2012 service date.  The letter indicated that 
a workers’ compensation denial letter was needed before Petitioner’s claim could be further 
processed.  Although undated, it is presumable that the letter was sent after August 1, 2012, since 
it references that service date.  In another undated letter, Mr. Babbs wrote back to Health Alliance 
and also referenced an August 1, 2012 service date.  Mr. Babbs stated that Petitioner was not 
involved in a workers’ compensation matter and that his claims needed to be paid by Health 
Alliance without further delay.  At the hearing, Mr. Babbs testified that he sent this letter in 
response to Petitioner showing him the letter from Carle Hospital and asking him to write to Health 
Alliance to inform them that it was not a workers’ compensation matter so his insurance would 
pay the bill.  Mr. Babbs did not recall the exact date he prepared the letter; however, he testified 
that it was before Petitioner came to his house in November 2012 and reported his workers’ 
compensation claim to him for the first time.    

On August 13, 2012, Dr. Harms ordered a cervical CT after noting that Petitioner’s neck 
and left arm pain had not resolved.  On August 14, 2012, the CT revealed straightening of the 
normal cervical lordosis, a spinal canal that was at the lower limits of normal or slightly 
congenitally small, and moderate to severe left foraminal narrowing at C3-C4.  A cervical MRI 
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was also obtained on August 24, 2012 and showed stable C3-C4 and C4-C5 severe left foraminal 
stenosis and C5-C6 moderate bilateral foraminal stenosis.  The same day, Dr. Harms opined that 
they might have overestimated how much of Petitioner’s problem was coming from one level, and 
instead, other levels in his neck were contributing to the ongoing problems.  Dr. Harms now 
believed that the problem area was C5-C6.  Before pursuing surgery at this level, Dr. Harms 
wanted Petitioner to visit a neurologist or demonstrate a good response to an injection.  Petitioner 
then underwent a left C5-C6 transforaminal epidural injection on August 29, 2012. 

Petitioner returned to Carle Spine Institute on September 17, 2012 and reported feeling the 
same after the injection.  NP Glenett Barrett then recommended a neurology consultation and 
EMG.  On October 23, 2012, the EMG revealed minimal left carpal tunnel syndrome with no 
cervical radiculopathy or polyneuropathy.  The same day, Petitioner had his neurology 
consultation with Dr. Kenneth Aronson of Carle Neurology Department.  Dr. Aronson indicated 
that Petitioner’s pain began the day after moving a furnace in December 2011.  Dr. Aronson found 
that Petitioner had ongoing left C6 symptoms with pain along his neck and shoulder.  He also 
suspected that Petitioner had more foraminal narrowing at C5-C6 that was causing ongoing 
difficulties.  Dr. Aronson recommended a nerve root block or further surgical intervention.   

On October 29, 2012, Dr. Harms indicated that Petitioner had probable foraminal stenosis 
at C5-C6, although the symptoms were not classic.  He recommended that Petitioner see a pain 
doctor, such as Dr. Brian Ogan.  On November 5, 2012, Petitioner presented to Dr. Ogan and 
reported radiating cervical pain that began in December 2011 after lifting a heavy object.  Dr. Ogan 
found Petitioner’s examination to be consistent with cervical nerve root irritation at C5-C6.  His 
diagnoses included cervical intervertebral disc displacement without myelopathy, spondylosis 
without myelopathy, brachial neuritis or radiculitis, and cervicalgia.  Dr. Ogan then discussed 
proceeding with a series of cervical injections, and Petitioner underwent the first cervical epidural 
steroid injection November 6, 2012.   

The next day, on November 7, 2012, Petitioner presented to Carle Sleep Clinic with a 
history and examination concerning for obstructive sleep apnea.  It was noted that Petitioner also 
had chronic insomnia in the setting of chronic pain and restless leg syndrome.  Petitioner thereafter 
continued to treat for his sleep disorders with medications, a CPAP machine, and ongoing sleep 
clinic visits.    

On December 18, 2012, Petitioner then gave a recorded statement to Marla Howard of 
Respondent’s insurance company.  Petitioner told Ms. Howard that he had neck and shoulder pain 
after moving a wood burning furnace on December 16, 2011.  He stated that at the time of the 
accident, he was with Scott Siberly and Keith Roberson, but he did not say anything to either man 
about what had happened.  Petitioner indicated that he did not tell anyone on the Friday it 
happened, but on the following Monday, he reported the accident to Mr. Babbs.  Petitioner stated 
that he also told Mr. Dallas after he went to the doctor, because he was making a workers’ 
compensation claim.  On January 15, 2013, Petitioner then filled out his Application for 
Adjustment of Claim stating that he had sustained cervical injuries on December 16, 2011 from 
moving a wood burning furnace.     

On January 30, 2013, Petitioner returned to the Carle Spine Institute with complaints of 
cracking and popping in his cervical region, low back pain, and leg cramping.  NP Barrett told 
Petitioner that surgery would not help the cracking and popping, since that involved arthritis.  She 
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noted that Petitioner not being as active as normal had caused some of his arthritic-type pain.  NP 
Barrett diagnosed Petitioner with likely degenerative disc disease of the lumbar spine and C5-C6 
along with left foraminal stenosis.  NP Barrett recommended that Petitioner get more active, do 
neck exercises, and continue nonoperative interventions for his neck.  For his low back, she 
recommended that Petitioner see a physical medicine and rehabilitation doctor, as it was likely a 
nonsurgical problem.  She also recommended continued light duty restrictions.          

Petitioner then presented to Dr. Zeeshan Ahmad on February 18, 2013 for his back pain. 
Petitioner told Dr. Ahmad that his back pain had been going on for years, and since he was now 
off work for his neck, he believed it to be a good time to get his back pain evaluated.  Dr. Ahmad’s 
impression was mild lumbar degenerative discs with chronic low back pain and no significant 
radiological evidence of lumbar pathology.  Petitioner then saw Dr. Ogan on April 1, 2013 and 
reported that his lumbar pain had begun a few years prior without an initiating event.  Dr. Ogan’s 
assessment was low back pain with right lower extremity radiating pain, as well as posterior 
cervical pain with left upper extremity radiating pain post-industrial injury.  Upon Dr. Ogan’s 
recommendation, Petitioner then underwent L4-L5 and L5-S1 injections on April 11, 2013.    

Thereafter, on April 25, 2013, Petitioner underwent a second cervical surgery, specifically 
the removal of Synthes plates and screws at C6-C7 along with an anterior discectomy and fusion 
at C5-C6.  After the surgery, Petitioner was kept on light duty restrictions by Dr. Harms.  Then, 
on June 12, 2013, Petitioner told Dr. Whalen that the surgery had helped him dramatically, 
although he was still not back to normal.  Petitioner’s light duty restriction of no lifting over 20 
pounds was subsequently continued by NP Barrett on June 26, 2013.    

On July 3, 2013, Ms. Carlen filled out another Aflac disability form and listed Petitioner’s 
first date of disability as December 17, 2011.  When asked if the disability was caused by an 
accident at the workplace, Ms. Carlen answered affirmatively.   

Petitioner next returned to Dr. Ogan on July 24, 2013 for reevaluation of his lumbar pain. 
Dr. Ogan diagnosed Petitioner with right sacroiliitis and lumbar degenerative disc disease.  He 
recommended a right sacroiliac joint injection, which Petitioner underwent on August 8, 2013. 
Shortly before the injection, Petitioner also started another round of physical therapy on August 5, 
2013.  He was subsequently discharged from physical therapy due to a lack of progress on 
September 12, 2013.  Upon Dr. Ogan’s further recommendation, Petitioner then underwent L3-
L4, L4-L5, and L5-S1 facet joint injections on October 3, 2013. 

On October 7, 2013, a repeat cervical MRI showed C3-C4 severe left foraminal stenosis 
and C4-C5 moderate to severe left foraminal stenosis.  On the same day, Dr. Harms found that the 
MRI showed no spinal cord problems.  Dr. Harms stated that although the MRI showed narrowing 
at the nerve exits at C4-C5, it did not explain Petitioner’s symptoms.  He thought that Petitioner 
had residual problems with pressure on his nerves, which could improve in up to two years.  Dr. 
Harms did not believe there was anything more a surgeon could do to help Petitioner and instead 
recommended anti-inflammatory medication, neck exercises, and a neurologist consultation.  After 
Petitioner told Dr. Harms that he could not go back to work without being 100%, Dr. Harms stated 
that Petitioner may need to change jobs to one that involved less muscles in his back or neck.   

On November 20, 2013, Dr. Ogan opined that Petitioner’s MRI and examination were 
consistent with nerve root irritation on the left at C4-C5.  He recommended a C4-C5 epidural 
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steroid injection, which Petitioner then underwent on November 21, 2013.  When Petitioner 
returned on January 22, 2014, Dr. Ogan suspected that cervical facet arthropathy was possibly 
contributing to Petitioner’s chronic cervical pain.  Upon Dr. Ogan’s recommendation, Petitioner 
underwent left C2-C3, C3-C4, and C4-C5 facet joint injections on January 23, 2014 and an 
additional cervical epidural steroid injection on February 27, 2014.  

Upon Dr. Whalen’s referral, Petitioner then presented to Dr. Mark Stern at the Springfield 
Clinic on April 28, 2014.  Dr. Stern’s impression included osteoarthritis, cervical and lumbar pain 
with radiculopathy, fibromyalgia, and sleep apnea.  He believed that Petitioner could benefit from 
selective cervical nerve root injections.  Dr. Stern also recommended additional physical therapy 
and a trial of dexamethasone, as well as anti-inflammatories and medication adjustments. 

Petitioner then underwent a C7-T1 interlaminar epidural steroid injection on May 27, 2014. 
Nevertheless, on June 9, 2014, Dr. Whalen found that Petitioner had not improved substantially, 
and if anything, he had more problems arise.  Dr. Whalen continued Petitioner’s medication and 
again refilled the prescriptions at Petitioner’s follow-up visits on June 30, 2014 and July 29, 2014. 
At the latter visit, Petitioner complained of left arm tremors and sudden jerking in addition to his 
ongoing neck, left upper back, and shoulder problems. Thereafter, on August 28, 2014, Dr. Whalen 
filled out a physical capacity questionnaire and indicated that Petitioner was not able to work in 
conditions that required standing or walking for up to two hours, sitting six or more hours, lifting 
and carrying up to 10 pounds occasionally, or lifting and carrying up to a few pounds frequently.  

Petitioner then presented to Dr. James Turner of Cork Medical Center on September 4, 
2014 for treatment of his unrelated ADD diagnosis.  Petitioner wanted to discuss Adderall, as he 
thought that it had helped him with his pain and movement.  Petitioner reported generalized 
stiffness and all-over pain as well as a left arm tremor with numbness in his arms and hands. 
Petitioner’s problem list at that time included resting tremor and ADD.  Dr. Turner recommended 
following up with Petitioner’s neurologist.  

Also in September 2014, Sue Cunningham claimed that she bought firewood off Petitioner 
on two separate occasions.  Ms. Cunningham testified that she did not know Petitioner, but she 
called his phone number on a sign that was advertising firewood.  Ms. Cunningham identified RX 
16 as the two checks she issued to purchase the wood from Petitioner.  RX 16 contains one check 
dated September 17, 2014 from Ms. Cunningham to Bridget Duncan in the amount of $60.00 and 
another check dated September 25, 2014 from Ms. Cunningham to Ms. Duncan in the amount of 
$120.00.  Both checks note that they were for “FW.”  Ms. Cunningham testified that she made the 
checks out to Ms. Duncan upon Petitioner’s instruction.  Ms. Cunningham further testified that 
when Petitioner dropped off the wood, he had a pickup truck with a trailer full of wood and 
physically unloaded it for her.  Ms. Cunningham described the wood as regular firewood with a 
triangle top that was about 18 inches wide and cut or split.  She testified that she told Petitioner 
where she wanted the wood unloaded and he unloaded it, although she did not stand there watching 
him do so.  Ms. Cunningham further testified that Mr. Babbs was her brother, but when she 
purchased the firewood, she was not aware that Petitioner had worked for Respondent or had a 
workers’ compensation claim against Respondent.   

However, Petitioner testified that he did not recall selling firewood to Ms. Cunningham 
and had never met her before.  Petitioner also testified that he never took a check as payment for 
the sale of firewood, because he did not want to mess with people writing bad checks. 
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Nevertheless, Petitioner identified Ms. Duncan as the mother of his children and his former live-
in girlfriend of many years.    

After this alleged firewood sale, Petitioner returned to Dr. Whalen on September 26, 2014. 
Dr. Whalen observed that Petitioner appeared to have more problems now than he did pre-surgery.  
He renewed Petitioner’s prescriptions but stated that he personally had nothing more to 
recommend.  Instead, Dr. Whalen advised Petitioner to see a specialist.  Nevertheless, Petitioner 
returned to Dr. Whalen on October 27, 2014.  At that time, Petitioner reported that his right arm 
was numb and tingly, whereas his problem was previously more left-sided.  Petitioner mentioned 
that he had tripped and fallen on October 25, 2014, and since that time, his right shoulder was hard 
to abduct.  Still, Petitioner indicated that most of his pain remained in his neck and shoulder area 
on the left side.  Dr. Whalen prescribed medication and referred Petitioner to Dr. Robert Cranston. 

Petitioner saw Dr. Cranston of Carle Department of Neurology on October 31, 2014.  Dr. 
Cranston noted that in 2011, Petitioner had moved a heavy furnace and felt as though he had 
ruptured a disc.  On examination, Dr. Cranston found that Petitioner shook his left hand in a small 
tremorous way that appeared voluntary.  Dr. Cranston thought that Petitioner might be doing it to 
help decrease some of the pain and irrigation in the arm.  He did not interpret it as malingering, 
although he also did not believe it to be an involuntary tremor.  Dr. Cranston diagnosed Petitioner 
with possible radiculopathy and recommended a repeat cervical MRI and EMG.  On November 
24, 2014, the MRI showed small new right paracentral disc extrusion with inferior migration at 
C7-T1 effacing the right anterior thecal sac.  The EMG was later obtained on December 3, 2014 
and suggested mild bilateral right greater than left carpal tunnel syndrome.    

On December 5, 2014, Petitioner reported anxiety to Dr. Whalen after having issues with 
his girlfriend.  Petitioner told Dr. Whalen that he needed something to help him relax, as it had 
been a stressful situation on top of all his other issues with his neck, shoulder, and arm.  He also 
stated that being unable to work was getting to him.  Dr. Whalen diagnosed Petitioner with anxiety 
and prescribed clonazepam.  

Thereafter, on January 28, 2015, Dr. Cranston noted that Dr. Harms had retired and referred 
Petitioner to Dr. Arash Farahvar.  Dr. Cranston then opined that Petitioner did not fit the pattern 
of fibromyalgia.  Nevertheless, he stated that it was reasonable that Petitioner’s condition was 
caused by his accident.  Based on the time course of Petitioner’s history, he suspected that 
Petitioner’s current situation was directly related to the accident.   

On February 16, 2015, Petitioner presented to Dr. Farahvar at Carle Department of 
Neurology.  Upon review of Petitioner’s MRI, Dr. Farahvar noted severe foraminal stenosis at C4-
C5 and mild stenosis at C3-C4, C5-C6, and C7-T1.  He found that Petitioner also had a right 
paracentral disc herniation, but it was not effacing the nerve.  On the following day, February 17, 
2015, Petitioner underwent a repeat C7-T1 interlaminar epidural steroid injection.  When he 
returned to Dr. Ogan on March 9, 2015, Petitioner reported 40% pain improvement post-injection.  
Petitioner then underwent cervical foraminotomies at C3-C4, C4-C5, and C5-C6, as well as a left 
carpal tunnel release, on March 10, 2015.  At the hearing, Petitioner clarified that he was not 
claiming a carpal tunnel injury and was only claiming a neck injury from his work accident.   

Petitioner then presented for a psychiatry consultation at Carle Neurology Department on 
March 12, 2015.  Dr. Jason Ourada found that Petitioner had a history of depression, anxiety, and 
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suicidal idealization.  He recommended outpatient mental health services.  On March 23, 2015, 
Dr. Farahvar also referred Petitioner to a counselor for his psychological issues.  Then, on March 
25, 2015, Petitioner reported to Dr. Whalen that he was going through a lot after splitting up with 
his girlfriend.  Petitioner also told Dr. Whalen that there had been slight improvement in his neck, 
but nothing dramatic.  Nevertheless, Dr. Whalen noted that Petitioner’s arm had quit shaking.  His 
assessment was a C7-T1 herniation and neuralgia-type left arm pain.  Dr. Whalen then provided 
Petitioner with a psychology referral, and Petitioner presented for a psychiatric diagnostic 
evaluation with Paula McNitt on April 3, 2015.  Dr. McNitt indicated that Petitioner’s depression 
had emerged in the past three years as he dealt with back pain and restricted movement stemming 
from a neck injury sustained at work.  She indicated that his low mood, grouchiness, and feelings 
of despair only worsened following the breakup with his partner.  Dr. McNitt diagnosed Petitioner 
with recurrent major depression and recommended psychiatric consultation and therapy.  

On May 5, 2015, Dr. Whalen indicated that Petitioner’s neck and arm pain represented 
chronic pain syndromes.  When he returned on May 8, 2015, Petitioner requested pain shots; 
however, Dr. Whalen told him that he needed to first be evaluated by a pain specialist.  At his 
follow-up visit on July 3, 2015, Dr. Whalen then noted that Petitioner was unable to work, had 
various problems at home, and was feeling down. He kept Petitioner on his prescription medication 
regimen and recommended Petitioner see a psychiatrist in addition to his psychologist, Dr. McNitt. 

On August 3, 2015, Petitioner returned to Dr. Farahvar with continued complaints of neck, 
arm, and shoulder pain.  Dr. Farahvar thought Petitioner probably had a nerve injury or reflexive 
sympathetic dystrophy.  Petitioner then saw Dr. Ogan on August 31, 2015, at which time Dr. Ogan 
stated that Petitioner had been referred for consideration of a neuromodulation trial.  However, Dr. 
Ogan was concerned with the ability to place cervical leads given Petitioner’s prior procedures.  
Dr. Farahvar also referred Petitioner to Carle’s pain department on September 21, 2015 to see if 
he was a candidate for a spinal cord stimulator.   

On October 6, 2015, Petitioner reported having charley horses to Dr. Whalen and said that 
he needed a letter for public aid stating that he was unable to work.  In response, Dr. Whalen wrote 
a “To Whom It May Concern” letter on October 8, 2015 noting that Petitioner had radicular neck 
pain and three prior neck surgeries.  Dr. Whalen stated that Petitioner had not improved to the 
point where he could work and it was very unlikely that he would ever be able to work again.      

On October 16, 2015, Dr. Hyunchul Jung saw Petitioner at the Carle Department of 
Interventional Pain Center upon Dr. Farahvar’s referral.  Dr. Jung noted that Petitioner had injured 
himself lifting in December 2011.  Following his examination, Dr. Jung did not believe that a 
spinal cord stimulator was a good option for Petitioner.  He also explained that Petitioner was not 
a candidate for pain medication management, because he had sleep apnea, was not using his CPAP 
machine, and smoked marijuana daily.  Dr. Jung stated that this fit the exclusion criteria for chronic 
narcotic treatment.  Dr. Jung indicated that he had no other treatment options to offer Petitioner.   

On November 5, 2015, Dr. McNitt authored a “To Whom It May Concern” letter stating 
that Petitioner’s recurrent major depression was in partial remission.  She noted that Petitioner’s 
mood fluctuated in response to his life problems, chronic severe pain, and physical impairment. 
Shortly thereafter, on November 12, 2015, Dr. Farahvar found that Petitioner’s pain appeared 
disproportionate to his imaging, which indicated a neuropathic pain process.  On November 25, 
2015, Dr. Farahvar ordered a repeat MRI to see if anything else could be done.  The cervical MRI 
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was obtained on December 29, 2015 and showed slight interval increased size of a right paracentral 
disc protrusion/extrusion with inferior migration at C7-T1, new minimal anterolisthesis at C3-C4, 
and multilevel degenerative findings.  When Petitioner returned to Dr. Farahvar on February 1, 
2016, Dr. Farahvar opined that surgery would not be helpful and determined that Petitioner was 
disabled in terms of his left arm strength and neck pain.  He believed Petitioner was going to need 
chronic pain management and continued to recommend light duty restrictions.   

Petitioner then returned to Dr. Whalen on March 4, 2016.  At that time, Dr. Whalen noted 
that although Petitioner still had great pain, he no longer had the intermittent ballismus-type 
movements he had in the past.  Dr. Whalen again renewed Petitioner’s medications.  A few days 
later, on March 9, 2016, Dr. Whalen wrote a “To Whom It May Concern” letter stating that 
Petitioner did not have use of his left upper extremity and remained in constant discomfort.  Dr. 
Whalen opined that Petitioner was not able to do any meaningful work for the foreseeable future. 
Dr. Whalen noted that Petitioner had requested this letter in response to the Illinois Department of 
Human Services wanting to cancel his financial assistance.  Dr. Farahvar also authored a “To 
Whom It May Concern” letter on March 9, 2016 indicating that Petitioner was not able to perform 
any appropriate work activity secondary to pain.   

Then, on May 17, 2016, Judge Daniel Mages issued a Social Security Administrative 
Decision finding that Petitioner had been disabled since February 29, 2012 with severe 
impairments of degenerative disc disease and plantar fasciitis.  Judge Mages noted that the 
degenerative disc disease was lumbar as well as cervical affecting Petitioner’s neck and left upper 
extremity.  Judge Mages found that Petitioner was unable to perform his past work and that there 
were no other jobs that existed in significant numbers in the national economy that Petitioner could 
perform.  At the hearing, Petitioner testified that he did not return to work for Respondent after 
February 29, 2012, the date of disability he alleged for Social Security, and subsequently received 
Aflac benefits for a year.  Petitioner testified that after receiving Social Security benefits, he did 
not thereafter perform or seek any work.  Petitioner testified that although he did not try to perform 
any work in 2016, he sold a few loads of firewood before that.   

After the favorable Social Security Decision, Petitioner continued to have his medications 
renewed during his regular follow-up visits with Dr. Whalen from June 15, 2016 to February 22, 
2017.  Then, at his March 29, 2017 visit, Petitioner told Dr. Whalen that he was physically the 
same but emotionally worse.  Petitioner explained that he had some home issues, including 
construction that was being done.  Dr. Whalen restarted Petitioner on Cymbalta to treat his 
depression, fibromyalgia, and neuropathy.  At his next visit on May 2, 2017, Petitioner told Dr. 
Whalen that everything hurt.  Petitioner felt that he could not use his left side and left upper 
extremity at all secondary to pain.  Dr. Whalen again renewed Petitioner’s medication at that time. 

On May 5, 2017, Petitioner presented to the Carle Sleep Clinic and reported that he had 
recently been overdoing it by moving items while remodeling.  Due to this, Petitioner reported that 
he was in more pain and had not slept much in the last three days.  His diagnoses at that time 
included chronic insomnia in the setting of chronic neck pain and bilateral arm numbness, mild 
obstructive sleep apnea, and possible restless leg syndrome versus restlessness due to chronic pain. 

Petitioner thereafter continued to have his medications renewed by Dr. Whalen at his 
regular follow-up visits from July 7, 2017 to February 20, 2018.  When Petitioner next returned to 
Dr. Whalen on July 10, 2018, he reported hurting his right shoulder after having been jumped by 

21IWCC0564



13 WC 29387 
Page 11 

two people.  Dr. Whalen renewed Petitioner’s medication and ordered right upper extremity X-
rays, which were obtained that same day.  The X-rays revealed a suspected old shoulder injury 
with attention to the glenoid labrum as well as possible chronic impingement of the rotator cuff 
resulting in degenerative subchondral cystic findings in the humeral head.   

At Dr. Whalen’s request, Petitioner then presented to AMB Consult Carle Therapy 
Services on July 31, 2018 for his right shoulder pain.  PA Brian Cummings represented that 
Petitioner’s right shoulder pain had developed gradually over months.  He noted that Petitioner 
had no singular specific injury; however, Petitioner had a heavy-duty heating and cooling repair 
and installation job for many years that involved physical labor.  PA Cummings also reported that 
Petitioner had been assaulted a couple weeks ago, but he did not think that his shoulder was injured 
in that situation.  PA Cummings diagnosed Petitioner with right shoulder bursitis and impingement 
syndrome.  At the hearing, Petitioner testified that he was not alleging that he had hurt his right 
shoulder in his accidents, and instead, his right shoulder injury was from wear and tear.  

Thereafter, on May 6, 2019, the parties deposed Dr. Harms, Petitioner’s treating orthopedic 
surgeon.  At the deposition, Petitioner’s counsel represented that Petitioner was not alleging that 
his carpal tunnel syndrome and low back condition were part of his claim.  As for Petitioner’s 
cervical condition, Petitioner’s counsel asked Dr. Harms to assume some facts regarding the 
alleged accidents on December 16, 2011 and February 21, 2012.  Based on those facts, which were 
consistent with Petitioner’s testimony at hearing, Dr. Harms testified that the history was classic 
for someone who suffered a symptomatic tear at C6-C7 on December 16 and then herniated a disc 
at C6-C7 on February 21.  Dr. Harms acknowledged that Petitioner had underlying arthritis and 
disc degeneration predating the accident.  Nevertheless, he opined that Petitioner’s work injury 
was a contributing factor, although not the cause, of his neck problems.  

Dr. Harms further testified that it was easy to connect Petitioner’s first surgery to his 
accident but harder to connect the second surgery.  He explained that the more remote in time, the 
more likely there were other factors in play.  As such, Dr. Harms testified that the 2012 surgery 
was causally related and the 2013 surgery was possibly causally related.  However, Dr. Harms 
testified that he could not say that there was a causal connection between Petitioner’s accidents 
and his subsequent 2015 surgery.  He testified that since Petitioner did not get better after the 
March 2015 surgery, it suggested that pressure on his nerves was not the cause of his symptoms. 
Instead, Dr. Harms testified that it could very well be that Petitioner’s underlying disc degeneration 
and arthritis had progressed and caused a lot of his symptoms at that time.  He testified that he did 
not know what the cause of Petitioner’s symptoms were at the time of 2015.   

Dr. Harms further testified that Petitioner could be employed in some fashion, even if he 
could not get into good enough shape to perform his original job.  He testified that Petitioner might 
have to live more by his brains and less by his muscles now.  Nevertheless, Dr. Harms testified 
that if Petitioner had asked to return to work months after his second surgery, there was a 100% 
chance that he would have agreed to allow Petitioner to go back to regular duty work.  He explained 
that a patient’s comments weigh heavily on the restrictions being offered or removed.  Dr. Harms 
further testified that if the evidence showed that Petitioner was able to cut and sell firewood after 
his injury, it would indicate that he was capable of more physical work.  Regardless, Dr. Harms 
testified that almost everyone was capable of some gainful employment, including Petitioner.   

After Dr. Harms’ deposition, Petitioner presented to Dr. Whalen on June 21, 2019.  At that 
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time, Dr. Whalen indicated that he found it strange that Petitioner had not been to his office in 11 
months and said he had also not been seeing other doctors.  Petitioner also told Dr. Whalen that he 
had to do community service, but he did not feel physically able to do so.  Petitioner requested 
medical marijuana and asked Dr. Whalen to contact someone to get him out of the community 
service.  Dr. Whalen prescribed metoprolol but did not want to renew any other medication for 
Petitioner.  Dr. Whalen believed that it was peculiar for Petitioner to be interested in medical 
marijuana, because Petitioner had been a monthly visitor to him and said he had no follow-up 
appointments with anyone else, yet he still had enough blood pressure medicine.  Dr. Whalen 
stated that he would have to give the medical marijuana some thought, as he was not sure that 
Petitioner qualified.  Dr. Whalen thereafter spoke to a woman, who he did not identify, regarding 
Petitioner’s community service.  Dr. Whalen reported that he told this woman that he had not seen 
Petitioner for almost a year, but he could say that Petitioner had three prior surgeries and still 
complained of discomfort.  He noted that the woman then asked if Petitioner could do something 
like shredding paper, to which Dr. Whalen responded that Petitioner could easily do that.    

At the hearing, Petitioner testified that he was required to perform community service the 
year before the trial.  When questioned as to whether he asked Dr. Whalen to get him out of doing 
the community service, Petitioner testified that he had asked Dr. Whalen for a letter disclosing his 
restrictions.    

Petitioner also testified that he was in a four-wheeler accident less than a year before the 
hearing, but he was not still treating for any injuries related to it.  The treatment records show that 
Petitioner presented to Sarah Bush Lincoln Hospital on July 7, 2019 after this accident.  Although 
Petitioner could not recall what had happened, his mother was present to provide a history.  It was 
reported that Petitioner had attempted to do a wheelie and fell off the four-wheeler, hitting his head 
on concrete.  Although Petitioner did not remember the accident, he did recall playing basketball 
earlier that day.  He complained of head, neck, and right rib pain.  A cervical CT was obtained and 
showed post-surgical changes but no acute abnormality.  Petitioner was diagnosed with a closed 
head injury with concussion, neck pain, and multiple abrasions.  He was given head injury 
instructions and local wound care for the abrasions.  After the ER visit, Petitioner followed-up 
with Dr. Whalen on July 17, 2019.  Dr. Whalen’s diagnoses included a concussion, hypertension, 
and neck pain.  However, the plan section of this treatment note was left empty.   

The visit with Dr. Whalen on July 17, 2019 is Petitioner’s last post-accident treatment note 
included in the record.  However, prior to the alleged accidents, Petitioner also treated with Dr. 
Whalen for another four-wheeler incident.  Treatment records show that Petitioner presented to 
Dr. Whalen on March 7, 2007 seeking a chiropractic referral for his non-radiating low back pain 
from lifting a four-wheeler.  Dr. Whalen diagnosed Petitioner with low back pain with right lumbar 
paraspinal muscle spasm.  Petitioner then went on to treat his pre-accident back pain with 
chiropractic treatments at Hutti Chiropractic Center from March 13, 2007 to April 4, 2007.   

At the time of the hearing, Petitioner testified that his surgeries had left him with severe 
chronic pain all over.  He testified that his strength was weak and he continued to have neck pain, 
pain down his arms, and chronic pain all over.  Petitioner also testified that he had difficulty 
sleeping and hanging on to things, since his hands went numb.  For the ongoing symptoms, 
Petitioner took tramadol and blood pressure medicine.  Once in a while, he also took pain 
medication left over from his surgeries, including methocarbamol and pronate.  Petitioner also 
testified that over the last five years, he shot a little basketball with his three-year-old grandson.  
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Petitioner further testified that he was not working regularly nor looking for work. 
However, previously in the fall of 2011, Petitioner had a sign on his truck advertising that he sold 
firewood.  Petitioner testified that the firewood was given to him by a friend who cut it down and 
came in logs of varying size from six inches to three feet across and two to three feet long.  He 
testified that the logs were lifted into his trailer using a crane.  Petitioner testified that he then cut 
the logs down with a chainsaw or log splitter.  When asked if he considered chain-sawing or 
splitting the firewood manual labor, Petitioner responded that it was done so that he could eat. 
Petitioner testified that he did a good deal of this work since his two injuries.  He testified that his 
truck had a sign that said to call his phone number for firewood and he sold it to anyone who called 
him to order it.  Petitioner further testified that when he sold the firewood, he would take it to the 
customer’s home, unload it, and pile it up.  He testified that the wood pieces were under 20 pounds 
and he was able to lift them.  Additionally, Petitioner testified that the pieces he cut beforehand 
that were over 20 pounds were lifted by a crane.   

Petitioner testified that he did not have any income since February 2012 other than the 
money he made selling firewood, which he claimed was not a lot.  Petitioner then clarified that he 
sold the firewood before he received his Social Security award in 2016.  Petitioner further testified 
that the chainsaw he used while cutting the firewood was less than 20 pounds and he did not lift, 
push, or carry the log splitter.  He also testified that he stacked the firewood using his right arm. 
Petitioner explained that he had this train with logging tongs on it that would lift the pieces. 
Petitioner testified that when performing this activity, he tried to stay within his restrictions.   

II. Conclusions of Law

Following a careful review of the entire record, the Commission reverses the Decision of
the Arbitrator as to 13 WC 29387 and finds that Petitioner failed to prove that he sustained a 
compensable accident arising out of and in the course of his employment on February 21, 2012.  

Petitioner testified that on February 21, 2012, he felt his neck pop and pain go down his 
left arm while pulling an air handler across an attic with a coworker.  On the day after this accident, 
February 22, 2012, Petitioner told Dr. Whalen that his left elbow and shoulder bothered him after 
working in an attic and hearing a pop the day prior.  However, in the numerous treatment records 
that followed, Petitioner did not otherwise report or consistently discuss with his treating doctors 
any alleged accident on February 21, 2012.  Instead, the focus in the treatment records and 
disability forms was thereafter solely on Petitioner’s earlier December 16, 2011 accident.  For 
instance, when Petitioner presented to Dr. Johnson on February 24, 2012 only three days after the 
alleged accident on February 21, 2012, he reported that his symptoms had developed on or around 
December 17, 2011 after moving a large furnace the day before.  Petitioner thereafter consistently 
reported the December 2011 accident while failing to mention the February 2012 accident. 

As such, the record fails to corroborate Petitioner’s testimony that he sustained a second 
accident on February 21, 2012.  Petitioner was already undergoing treatment for his cervical spine 
for the December 2011 accident at the time of the February 2012 accident, and thereafter, he 
continued to treat while telling his doctors about the December 2011 accident only.  Likewise, Mr. 
Babbs testified that when Petitioner came to his house in November 2012, he reported the 
December 16, 2011 accident only.   
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The Commission thus finds that Petitioner failed to meet his burden of proving that he 
sustained a second accident arising out of and in the course of his employment on February 21, 
2012.  Accordingly, the Commission denies all benefits under the Illinois Workers’ Compensation 
Act as it relates to the alleged February 21, 2012 accident.  Petitioner’s earlier December 16, 2011 
accident is otherwise addressed by the Commission in a separate Decision in 13 WC 3107. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated January 6, 2021, is hereby reversed as stated herein. 

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner failed to prove he 
sustained an accident that arose out of and in the course of his employment on February 21, 2012. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is denied all benefits 
under the Illinois Workers’ Compensation Act related to the February 21, 2012 alleged accident.  

The party commencing proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in the Circuit Court.        

November 10, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met 
O- 9/15/21

/s/Deborah J. Baker 

46

Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse          Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ERIC PLOTT, 

Petitioner, 

vs. NO:  19 WC 12157 

STATE OF ILLINOIS/BIG MUDDY RIVER CORRECTIONAL CENTER, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of medical expenses 
and temporary total disability, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.  The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 10, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

November 10, 2021 Thomas J.Tyrrell 
O110921 /s/Thomas J. Tyrrell 
TJT/ldm 
051 

            Maria E. Portela
/s/Maria E. Portela 

Kathryn A. Doerries
/s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

GREGORY CADY, 

Petitioner, 

vs. NO:  20 WC 6334 

STATE OF ILLINOIS/CHESTER MENTAL HEALTH CENTER, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, medical 
expenses and temporary total disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 19, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

November 10, 2021 Thomas J. Tyrrell 
o110921 /s/Thomas J. Tyrrell 
TJT/ldm 
051 

            Maria E. Portela
/s/Maria E. Portela 

Kathryn A. Doerries 
/s/Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF McHENRY )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DEBRA WILSON-STANISLAWSKI, 

Petitioner, 

vs. NO:  14 WC 39381 

NIPPERSINK MIDDLE SCHOOL, 

Respondent. 

DECISION AND ORDER ON REVIEW 

Petitioner filed a timely Petition for Review seeking reversal of the Decision and Order 
entered by Arbitrator Erbacci on November 6, 2020 denying Petitioner’s Motion to Reinstate 
Case. The denial was based upon a finding that the Petition for Reinstatement was not filed 
within 60 days of receiving the dismissal order entered by Arbitrator Hegarty on November 7, 
2019 and therefore he did not have jurisdiction. The Commission being advised of the facts and 
law, reverses the Decision of the Arbitrator entered on November 6, 2020 for the reasons set 
forth below. 

The plain language of Section 9020.90 of the Rules Governing Practice Before the 
Illinois Workers’ Compensation Commission combined with the language on the Notice of Case 
Dismissal show that the 60 day period to file a Petition for Reinstatement begins to run on 
receipt of the dismissal order. Section 9020.90 mandates that Notices of Dismissal shall be sent 
to the parties. 50 Ill. Administrative Code 9020.90(a). 

 The parties dispute whether a copy of the Notice of Case Dismissal was provided to 
Petitioner’s counsel by Respondent’s counsel at the time of hearing. The evidence shows the 
Notice of Case Dismissal was sent by the Commission on November 18, 2019, at which time it 
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was electronically sent to both parties. The Commission finds that Petitioner had until January 
14, 2020 in which to file a Petition for Reinstatement. For the foregoing reasons the January 14, 
2020 filing was timely, and the Decision of the Arbitrator is reversed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Motion to 
Reinstate Case filed on January 14, 2020 is hereby granted. 

November 10, 2021
o- 9/29/21
SM/msb
44

 /s/Stephen J. Mathis 
           Stephen J. Mathis 

 /s/ Deborah J. Baker 
 Deborah J. Baker 

DISSENT 

I respectfully dissent from the Decision of the majority.  The Commission reversed the 
Decision of the Arbitrator who denied Petitioner’s Petition to Reinstate his claim.  The Arbitrator 
found that the Petition to Reinstate was not filed within the 60-day period after receipt of the Order 
of Dismissal and therefore he did not have jurisdiction to entertain Petitioner’s Petition. 

The Majority reversed the Arbitrator and found that Petitioner filed his Petition on the 60th 
day after receipt of the Order of Dismissal.  I agree with the Majority that Commission Rule 
9020.20 requires a Petitioner to file a Petition to Reinstate a claim dismissed for want of 
prosecution within 60 days of receipt of the order.  The Majority based its decision on its 
interpretation that the term “receipt” in Commission Rule 9020.20 refers to the date that Petitioner 
received the order through the official channels of service used by the Commission.  However, in 
this matter the record indicates that the lawyers were personally provided copies of the Order of 
Dismissal at the time the order was actually entered.  

In my opinion the personal service of the order by the Arbitrator to the lawyers of record 
constituted their “receipt” of the order under the clear and unambiguous language of the rule.  The 
Rule does not provide any requirements necessary for an Order of Dismissal to be considered 
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“received” to start the 60-day filing requirement.  I agree with the Arbitrator that the filing time 
limit started upon the actual receipt of the Order of Dismissal by the parties on November 6, 2019 
and not when the Commission sent out the Notice of the Order of Dismissal on November 18, 
2019.   Therefore, I agree with the Arbitrator that Petitioner actually received the Order of 
Dismissal on November 6, 2019, that his Petition to Reinstate filed on January 14, 2020 was 
untimely, and the Arbitrator did not then have jurisdiction to reinstate the claim.  

 For the reasons stated above, I would have found that the Arbitrator properly denied 
Petitioner’s Petition to Reinstate his claim.   Therefore, I respectfully dissent from the majority 
opinion. 

 /s/Deborah L. Simpson 
  Deborah L. Simpson 
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 STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

SALVADOR AGUILAR, 

Petitioner, 

vs. NO:  18 WC 4941 

EL MILAGRO, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under Section 19(b) of the Act by the 
Petitioner herein and notice given to all parties, the Commission, after considering the issues of 
accident, notice, causal connection, medical expenses, prospective treatment, temporary total 
disability (TTD) benefits, and evidence, and being advised of the facts and law, modifies the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands this 
case to the Arbitrator for further proceedings for a determination of a further amount of temporary 
total compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Indus. Comm’n, 78 Ill. 2d 327 (1980). 

The Commission is not bound by the Arbitrator’s findings. Our Supreme Court has long 
held that it is the Commission’s province “to assess the credibility of witnesses, resolve conflicts 
in the evidence, assign weight to be accorded the evidence, and draw reasonable inferences from 
the evidence.” City of Springfield v. Indus. Comm’n, 291 Ill. App. 3d 734, 740 (1997) (citing 
Kirkwood v. Indus. Comm’n, 84 Ill. 2d 14, 20 (1981)). Interpretation of medical testimony is 
particularly within the province of the Commission. A.O. Smith Corp. v. Indus. Comm’n, 51 Ill. 2d 
533, 536-37 (1972). 

The Commission has considered all the testimony, exhibits, pleadings, and arguments 
submitted by the parties in its entirety. The Commission affirms the Arbitrator’s Decision with 
respect to the issues of accident and notice, but reverses the Arbitrator’s finding that Petitioner’s 
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current condition of ill-being is not causally related to the December 3, 2017 work injury. The 
Commission finds instead that Petitioner’s current right shoulder condition is causally related to 
the December 3, 2017 work accident and workers’ compensation benefits are awarded 
accordingly. 

The Arbitrator had found significant Petitioner’s admission during cross-examination that 
he had been involved in a motor vehicle accident on December 20, 2017. The Arbitrator 
determined that Petitioner’s current condition, specifically the sternoclavicular (SC) and 
acromioclavicular (AC) joint injuries, appeared more in line with and related to the December 20, 
2017 motor vehicle accident than the December 3, 2017 work injury. The Commission finds that 
the Arbitrator’s conclusions as to any alleged injury from a motor vehicle collision are not 
supported by the record. The medical evidence is completely void of any mention related to a 
December 20, 2017 motor vehicle accident and there is no corresponding documentation in the 
arbitration record. The Commission only notes Petitioner’s testimony during cross-examination 
which was limited to the fact that he had been the restrained driver of the vehicle that was involved 
in an accident on December 20, 2017, and that his car had to be towed from the accident scene. 
There were no further questions or testimony regarding any injury, worsening condition or 
sequelae issue as it may relate to the December 20, 2017 motor vehicle collision. 

Respondent further argued that Petitioner’s condition had worsened after the December 20, 
2017 collision, and that findings of collar bone pain, asymmetry of the clavicles, an SC joint 
subluxation, decreased range of motion, and clavicular deformity did not appear in the record until 
January 10, 2018 – after the collision date. However, the medical records demonstrated that 
Petitioner had complained of the following:  

(1) On 12/6/17, the Concentra record noted tenderness in the AC
joint, in the distal clavicle, in the anterior shoulder and in the
superior shoulder. (PX2);

(2) On 12/13/17, Physician Assistant Kacey Dayton noted the same
complaints as indicated on 12/6/17 as well as moderate to severe
tenderness in the right SC joint and pec region. The physical
therapist at Concentra further indicated that Petitioner had
reported pain in the right anterior shoulder/pec region around the
collarbone and that the right SC joint was more protruded
compared to the left. (PX2);

(3) On 12/15/17, Petitioner complained of pain around the
collarbone region. The right SC joint was again noted as more
protruded compared to the left and Petitioner had tenderness in
the right AC/SC joints and right pecs region. (PX2); and,

(4) On 12/18/17, Petitioner continued to have the same complaints
that he had on 12/15/17. (PX2).
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Respondent’s argument with respect to the timeline of complaints is contradicted by the medical 
evidence. The medical records indicated that Petitioner had symptoms and complaints in the AC 
and SC joint area prior to the December 20, 2017 motor vehicle accident – a date that Respondent 
fixed at the arbitration hearing. Given the lack of evidence demonstrating a collision which resulted 
in injuries, the Commission finds no intervening accident or injury that would sever the chain of 
causation. 

Upon further review of the testimony, medical evidence and chain of events in the 
arbitration record, the Commission finds that Petitioner’s current right shoulder condition is 
causally related to the December 3, 2017 work accident. Petitioner admitted seeking treatment at 
Concentra prior to the December 3, 2017 date of accident. The Concentra medical records 
indicated that Petitioner was a bus boy who presented to the facility on January 31, 2017 with right 
shoulder pain after carrying meat on his right shoulder or above shoulder height. Petitioner had 
felt pain in the front of his chest on the right side and his shoulder. Petitioner’s pain level was a 
seven out of 10 and localized to the anterior aspect of the shoulder and chest region. Petitioner was 
diagnosed with a right shoulder strain. Petitioner was prescribed medication, physical therapy was 
ordered, and he was given work restrictions. Petitioner completed seven sessions of physical 
therapy at Concentra. By February 16, 2017, Petitioner’s joint mobility was normal and pain-free, 
and he was released from care and returned to work without restrictions. Petitioner did not return 
to Concentra until December 4, 2017. 

Following the December 3, 2017 work accident, Petitioner sought immediate treatment for 
his right shoulder complaints at Respondent’s company clinic, Concentra. The medical providers 
at Concentra noted Petitioner’s symptoms as detailed above. Petitioner was prescribed medication, 
physical therapy was ordered, and he was given work restrictions. As Petitioner’s complaints 
persisted, Concentra referred Petitioner to a specialist for further care. Petitioner consulted with 
Dr. Christos Giannoulias at Concentra on January 24, 2018 and later with Dr. Scott Rubinstein at 
Illinois Bone and Joint Institute on February 14, 2018. 

Both physicians noted that Petitioner had injured his right shoulder after lifting a tray of 
meat at work. Specifically, Dr. Rubinstein indicated that Petitioner had been lifting a tray of meat 
weighing up to 70-80 pounds “and this got caught and as he was lifting it, it pulled on his right 
shoulder.” Petitioner reported immediate pain in his shoulder and SC area on the right side. (PX4; 
PX6, pg. 8). Dr. Giannoulias’ physical examination and diagnostic imaging revealed discomfort, 
swelling and tenderness over the SC joint. He diagnosed Petitioner with an SC joint strain, stating 
that x-rays revealed SC joint subluxation. Dr. Rubinstein’s examination indicated a prominence at 
the right SC joint that was not present on the left which was tender and somewhat swollen. 
Petitioner also had pain with palpation along the clavicle. There was a large bump at the AC joint 
on the right side compared to the left side and it was tender. Dr. Rubinstein stated: “[T]o my feeling 
it was his distal clavicle which was elevated up and the joint was partially subluxated.” (PX4; PX6, 
pgs. 8-9). Petitioner reported pain with movement of the AC joint and he had positive impingement 
sign in the right shoulder. 

Petitioner completed additional x-rays on February 14, 2018. The right shoulder impression 
indicated a normal shoulder joint with some upward motion at the AC joint suggestive of a grade 
I AC separation. X-rays of the SC joint suggested subluxation of the left SC joint, although the 
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radiologist indicated that the studies were difficult to interpret and further work-up was required. 
X-rays of the AC joint showed some osteophytes on the superior end of the clavicle, “but more 
significantly evidence of upward mobility of the clavicle without weights showing a grade II AC 
separation.” (PX4; PX6, pgs. 9-10). Dr. Rubinstein diagnosed Petitioner with possible rotator cuff 
tendinitis or a small tear, but the more significant diagnoses according to Dr. Rubinstein were the 
AC joint separation and SC joint subluxation, “which appeared to be a direct result of the traumatic 
incident lifting the tray of meat . . .” (PX4; PX6, pg. 10). 

 
Petitioner’s work restrictions were extended and he underwent injections to the SC and AC 

joints, as well as additional physical therapy. By July 11, 2018, Dr. Rubinstein indicated that 
Petitioner had seen no further improvement in his shoulder discomfort at the AC joint. The SC 
joint had settled down and was now minimally painful. Dr. Rubinstein did not believe that the SC 
joint needed any further intervention other than an occasional injection, but he did recommend 
surgery for the AC joint. Dr. Rubinstein requested insurance approval for a distal clavicle 
resection. 

 
Dr. Rubinstein testified that he did not observe any signs of symptom magnification. “He 

had complaints and findings that were consistent with his injury and with his findings . . .” (PX6, 
pgs. 19-20). Dr. Rubinstein added: “Mr. Aguilar’s complaints were consistent throughout the time 
I treated him, consistent with the physical exam and consistent with the X-ray findings and the 
injury that he had.” (PX6, pg. 20). Dr. Rubinstein opined that Petitioner’s current condition of ill-
being as it pertained to the right shoulder was related to the work injury. 

 
Respondent’s Section 12 examiner, Dr. Ajay Balaram, evaluated Petitioner on May 30, 

2018. He also did not observe any malingering or symptom magnification in Petitioner. Dr. 
Balaram noted a similar mechanism of injury that Petitioner was lifting and swinging a tray of 
meat across his body when he felt pain in his shoulder. Examination revealed tenderness to 
palpation over the right paracervical muscles, tenderness to palpation over the SC joint and pain 
associated with the pressing down of this joint. Petitioner also had some hypertrophy or abnormal 
growth at the AC joint. Petitioner exhibited slight decreased range of motion in the right shoulder 
compared to the left. There was also evidence of Neer’s and Hawkins signs, “which are associated 
with some impingement of the rotator cuff, as well as positive cross-body testing, which would 
indicate some pathology associated with the acromioclavicular joint.” (RX1, pg. 12). Dr. Balaram 
reviewed x-rays dated January 10, 2018 which showed evidence of AC joint degeneration or 
arthritis. He also reviewed x-rays of the right shoulder dated May 30, 2018. He noted AC joint 
degenerative changes with mild superior spurring at the distal clavicle. Dr. Balaram diagnosed 
Petitioner with a right SC joint sprain as well as right AC joint arthrosis, but did not believe that 
Petitioner’s right shoulder condition was related because his diagnoses were not consistent with 
the reported mechanism of injury. 

 
Respondent had relied on the testimonies of Dr. Rubinstein and Dr. Balaram in support of 

its position that the motor vehicle accident constituted an intervening accident. The physicians had 
indicated that a motor vehicle accident was one possible cause for SC and AC joint injuries. Dr. 
Rubinstein testified that overloading the joint, a fall, trauma or strange lifting were all competent 
causes for AC joint separation. As to an SC joint subluxation, Dr. Rubinstein stated that although 
a motor vehicle accident was a more competent cause, a direct blow to the chest, lifting and pulling 
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something across your body, or a forceful change in lifting were also competent causes. Dr. 
Balaram similarly testified that SC and AC joint injuries could occur from high energy 
mechanisms, such as a motor vehicle accident, as well as falling. However, neither physician, in 
fact no physician who had examined Petitioner, was aware that Petitioner had been involved in a 
motor vehicle accident. Thus, Dr. Rubinstein’s and Dr. Balaram’s opinions with respect to motor 
vehicle accidents carries little weight as their opinions do not contemplate or explain how the 
December 20, 2017 collision may have affected, if at all, Petitioner’s right shoulder. “The 
Commission’s decision must be supported by the record and not based 
on mere speculation or conjecture.” Sisbro, Inc. v. Indus. Comm’n, 207 Ill. 2d 193, 215 (2003). 

The other competent causes for AC and SC joint injuries as testified to by the physicians 
do not foreclose a finding of causation. While the Commission acknowledges, as did the Arbitrator, 
that the mechanism of injury varied throughout the medical records, Petitioner testified and the 
medical records demonstrated that Petitioner’s right shoulder injury occurred while performing 
some type of employment-related lifting activity while making pork rinds for the Respondent on 
December 3, 2017. Petitioner did deny that the items he was lifting became caught on something 
and did not testify that the items he was lifting began to fall. However, there is no evidence that 
undercuts Dr. Rubinstein’s, and even Dr. Balaram’s opinions, that competent causes for AC and 
SC joint injuries also included overloading the joint, trauma or strange lifting, lifting and pulling 
something across your body, or a forceful change in lifting. The Commission notes by the record 
and Petitioner’s unrebutted testimony that he was required to lift a tray of meat weighing between 
45 to 80 pounds and had to lift them up approximately two-and-a-half meters high. The 
Commission may draw reasonable inferences from the evidence. 

The Commission also notes that Dr. Balaram diagnosed Petitioner with a right SC joint 
sprain as well as right AC joint arthrosis. He based his diagnoses on the medical records, his 
physical examination and the x-rays he reviewed. The Commission, however, finds no indication 
that Dr. Balaram reviewed the x-rays that Petitioner completed on February 14, 2018. Dr. Balaram 
testified that an “AC joint separation is an elevation of the clavicle in relation to the shoulder 
blade.” (RX1, pg. 16). The February 14, 2018 x-rays of the right shoulder and AC joint revealed 
just that – some upward motion of the clavicle at the AC joint suggestive of an AC separation. Dr. 
Rubinstein had also testified that once an SC joint is subluxated, there would be a palpable bump. 
All these findings, as described, were noted clinically and by imaging within a reasonable time 
after the December 3, 2017 work injury, and indicated a more involved condition than simply a 
strain or arthritis. 

In light of the foregoing, the Commission finds that Petitioner’s current condition of ill-
being is causally related to the December 3, 2017 work accident. The Commission finds that the 
preponderance of the evidence demonstrated a reasonable mechanism of injury that is consistent 
with the relevant physician opinions herein. The chain of events, the timeline of symptoms and 
complaints, the evidence of immediate and continuous treatment, the x-ray findings, as well as no 
evidence of an intervening accident resulting in injury, supports Petitioner’s position. As such, the 
Commission reverses the Arbitrator’s Decision on the issue of causal connection and reverses the 
Arbitrator’s denial of an award for medical expenses and prospective treatment. Both Drs. 
Rubinstein and Balaram stated that the treatment provided to Petitioner had been reasonable and 
necessary, and both agreed that Petitioner required treatment. Notwithstanding causation, Dr. 
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Balaram testified that the SC joint did not require surgical intervention, but that arthroscopy or a 
distal clavicle excision could be considered for the AC joint. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 15, 2020 is hereby modified as stated above and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the 
reasonable, necessary, and related medical bill of Illinois Bone & Joint Institute, from 7/11/2018 
through 5/22/2019, in the amount of $1,304.62, as evidenced in Petitioner’s Exhibit 4, and as 
provided under Sections 8(a) and 8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to 
prospective treatment as recommended by Dr. Scott Rubinstein including, but not limited to, the 
proposed distal clavicle resection. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $1,400.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in the Circuit Court. 

 
November 16, 2021 
 

Christopher A. Harris 
CAH/pm Christopher A. Harris 
O: 10/21/2021 
052 

            Carolyn M. Doherty 
Carolyn M. Doherty 

Marc Parker 
Marc Parker  
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0STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
MICHAEL MARTINO, 
 
 Petitioner, 
 
 
vs. NO:  15 WC 28926 
 
 
ACCURATE LOGISTICS, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petitions for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issues of whether Petitioner's 
cervical spine, lumbar spine, concussion, left shoulder, right shoulder, and right arm conditions of 
ill-being are causally related to his undisputed accident; entitlement to medical expenses; 
entitlement to temporary total disability benefits; entitlement to permanent partial disability 
benefits; and whether Respondent proved its refusal to pay benefits was reasonable such that §19(l) 
and §19(k) penalties and §16 attorney's fees are not warranted, and being advised of the facts and 
law, corrects the Decision of the Arbitrator and provides additional analysis as stated below, but 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.  
 
I. Corrections 

 
The Commission corrects the “Findings” on the Order page to reflect Petitioner’s date of 

accident is July 20, 2015.  
 
The Commission strikes the footnote on page 4 as Dr. Levin’s December 2, 2015 report 

was placed into evidence by Respondent as part of Dr. Levin’s evidence deposition. Resp.’s Ex. 
5, Dep. Ex. 2. 
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II. §19(l) and §19(k) penalties and §16 attorney’s fees

The Commission, like the Arbitrator, finds that an award of penalties and fees is not 
warranted in this case. The purpose of sections 16, 19(k), and 19(l) is to further the Act’s goal of 
expediting the compensation of workers and penalizing employers who unreasonably, or in bad 
faith, delay or withhold compensation due an employee. Avon Products, Inc. v. Industrial 
Commission, 82 Ill. 2d 297, 301, 412 N.E.2d 468, 470 (1980). The employer has the burden of 
justifying the delay, and the employer’s justification for the delay is sufficient only if a reasonable 
person in the employer’s position would have believed that the delay was justified. Jacobo v. 
Illinois Workers’ Compensation Commission, 2011 IL App (3d) 100807WC, ¶ 20, 959 N.E.2d 
772, 777-78. The standard for determining whether an employer has good and just cause for a 
delay in payment is defined in terms of reasonableness. Id.  

Respondent argues it reasonably relied on Dr. Levin’s December 2, 2015 §12 report in 
initially terminating benefits, and thereafter relied on the surveillance video as well as Dr. Cherf’s 
conclusions in continuing to believe no benefits were due. While the Commission finds Dr. Levin’s 
opinions are ultimately unavailing, we do not find it was unreasonable for Respondent to rely on 
the doctor’s conclusions. We further find Respondent’s reliance on Dr. Cherf’s opinions and the 
surveillance video to be reasonable, particularly when considered in conjunction with Dr. Tu’s 
December 8, 2015 determination that there was nothing of import going on with Petitioner’s right 
shoulder. The Commission observes, though, that Respondent’s payment log reflects benefits were 
terminated as of November 16, 2015, which is approximately two weeks prior to Dr. Levin’s §12 
examination. Resp.’s Ex. 3. Certainly the termination of benefits prior to obtaining a conflicting 
medical opinion is troubling. However, based on the record before us, we are unable to determine 
whether the statutory pre-requisites for imposition of §19(l) penalties were met. We nonetheless 
caution Respondent against such premature terminations in the future. 

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 9, 2020, as amended above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner's current cervical 
spine condition, lumbar spine sprain, concussion, left shoulder strain, and right shoulder contusion 
are causally related to his undisputed July 20, 2015 work accident.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $1,085.21 per week for a period of 67 weeks, representing July 21, 2015 through 
November 1, 2016, that being the period of temporary total incapacity for work under §8(b) of the 
Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the 
reasonable and necessary medical expenses incurred for treatment of Petitioner's cervical spine as 
set forth in Petitioner's Exhibits 1, 2, 5, 6, 7, 8, 9, 10, and 11, limited to charges for treatment 
rendered through October 31, 2016, as provided in §8(a), subject to §8.2 of the Act. Respondent 
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shall be given a credit for medical benefits that have been paid, and Respondent shall hold 
Petitioner harmless from any claims by any providers of the services for which Respondent is 
receiving this credit, as provided in §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $755.22 per week for a period of 175 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the 35% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
November 17, 2021 

/s/_Deborah J. Baker 
DJB/mck 

O: 9/29/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE  )  Reverse (Accident)  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Richard Boyden, 

Petitioner, 

vs. NO:  19 WC 5677 

Mechanical Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by Respondent and Petitioner 
herein and notice given to all parties, the Commission, after considering all issues, and after being 
advised of the facts and law, reverses the Decision of the Arbitrator as stated below. 

Findings of Fact 

Petitioner works as a union plumber and pipefitter. Prior to this work accident, Petitioner 
was a member of Local 23 in Rockford for two years. Before that, he was a member of Local 597 
in Chicago for four years. Petitioner began working for Respondent in November 2016. He 
testified that one week after he was laid off from a job he obtained through Local 597, his friend, 
Justin Lindeman, asked if he would be interested in working for Respondent. Petitioner testified 
that he met with Mr. Lindeman at Local 23’s hall in Rockford the next day. Petitioner testified that 
Mr. Lindeman told him where he was to report the next day to begin work. Mr. Lindeman also 
directed Petitioner to undergo a mandatory drug test at a clinic in Dixon. Petitioner testified that 
they did not discuss Petitioner’s specific job tasks because as a member of a union representing 
the pipe trades, the job is self-explanatory. He testified that he reports to a foreman and the foreman 
then explains the specifics of the job. He began work the next day in Stockton at Pearl Valley 
Eggs.  

Petitioner is only required to bring items such as a pencil, tape measure, and torpedo level 
to job sites. Respondent provided any other tools at the job site. When asked whether he solely 
worked at Pearl Valley Eggs, he testified: 

“No, I probably worked there roughly three, four weeks, and then I 
had to go to a Chrysler plant in Belvidere, Illinois for orientation. 
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They were going to start a shut down there. So we went there a day 
for orientation, went back to Pearl Valley Eggs and then…I think it 
was Christmas Eve I think it was my start date on the Belvidere 
Chrysler Plant. And then I was probably there for couple months. 
And then I kind of bounced all over the place. I worked at a bank in 
Rockford, Illinois, for a couple days and then they had another 
different plant for Chrysler, and then jeez, I think I went to Berner 
Foods.” 

(Tr. at 16-17). Petitioner did not always have to check in with the project foreman each day if it 
was clear that his work was still needed at the job site. He testified that if his current job was 
coming to an end, he would discuss his next day’s assignment with the foreman. The foreman at 
each site worked for Respondent.  

Petitioner was exclusively employed by Respondent. He transferred to Local 23 in March 
2017 so that his work assignments were closer to his home. He testified that all of Respondent’s 
job sites were in the area covered by Local 23. Petitioner testified that Respondent has a “shop”; 
however, he has never visited it. Each day Petitioner drove directly from his home to that day’s 
job site. He testified that Respondent did not tell him how to drive to any job site. Petitioner drove 
his personal vehicle and carried his few personal items to work each day. He testified that he was 
never assigned work at two separate job sites in a single day. He testified that there was always a 
possibility that someone could call him and say that he was to report to a different location the 
next day. He testified that the project foreman told Petitioner the time to report to work. He testified 
that if he told the foreman he did not want to go to a new assignment, Respondent would essentially 
lay him off and say the company did not have any other available work. 

On May 8, 2018, Petitioner was involved in a serious motor vehicle accident while driving 
to work. He testified that he had to report to Berner Foods at 6 a.m. that day, so he left home at 
approximately 5 a.m. Petitioner testified Berner Foods is located in Dakota and is approximately 
one hour away from his house. Petitioner testified that he had worked at the Berner Food site for 
approximately two weeks before the accident. He also had worked at the site a few times 
previously. He testified that it was still a little dark that early in the morning. As he drove over a 
hill, he saw headlights approaching in his lane from the opposite direction. Petitioner testified he 
only had a split second to try to swerve and avoid the approaching vehicle. The car crashed into 
his vehicle. The driver of the other vehicle died at the scene.  

Petitioner was flown from the accident scene to the hospital where he remained for several 
weeks. On May 8, 2018, Petitioner underwent an ORIF of the transverse acetabulum. On May 9, 
2018, the following procedures were performed: 1) removal of traction pin, left femur; 2) left 
femur intramedullary nail; 3) left radius ulna open reduction internal fixation; and, 4) right tibial 
plateau open reduction internal fixation. The postoperative diagnoses were left segmental femur 
fracture, right comminuted bicondylar tibial plateau fracture, and left forearm fractures. On May 
16, 2018, Petitioner underwent an ORIF left acetabular repair. In late May 2018, he was released 
to a rehabilitation facility to continue recuperating. Petitioner’s discharge diagnoses were: 1) 
multisystem trauma secondary to MVA; 2) nasal bone fracture; 3) right periorbital hematoma; 4) 
C6-C7 endplate deformities; 5) right rib fractures; 6) left pulmonary contusion; 7) left scapular 
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body fracture; 8) transverse colon contusion; 9) mesenteric bleed; 10) left acetabular fracture; 11) 
right pubic rami superior and inferior fractures; 12) left radius and ulna fractures; 13) left distal 
and proximal femur fractures; 14) right tibial plateau fracture; and, 15) right tibia fracture. 
Petitioner was also diagnosed with multiple fractures of the right foot. On June 5, 2018, Petitioner 
was re-admitted to the hospital and was diagnosed with an acute pulmonary embolism.  

In December 2018, Petitioner had hardware in the right proximal tibia removed due to a 
possible infection. He then underwent a debridement of right tibial osteomyelitis with corticotomy 
in April 2019. The postoperative diagnosis was right tibial osteomyelitis. In late May 2019, 
Petitioner underwent a right tibia corticotomy and insertion of antibiotic beads. The postoperative 
diagnosis was again right tibial osteomyelitis.  

In June 2019, Petitioner sought a second opinion and began treatment with Dr. Goodspeed. 
Dr. Goodspeed determined that Petitioner presents a complex case with known infection requiring 
a complex revision with multiple surgeries. On July 2, 2019, Dr. Goodspeed performed a right 
complex tibia bone debridement, sinus excision, and removal of antibiotic beads. The 
postoperative diagnosis was again right tibia osteomyelitis. In September 2019 Dr. Goodspeed 
wrote that in addition to chronic right tibia osteomyelitis, Petitioner had other issues that would 
need to be addressed: 1) heterotopic ossification to the left hip limiting motion; 2) left knee flexion 
contracture; 3) malalignment across the right tibia and left femur; and, 4) an acute right tibia 
fracture. Petitioner then underwent left hip surgery to resect heterotopic ossification with the 
removal of hardware.  

Petitioner testified that on the date of accident, he was driving directly from his home to 
Berner Foods. He testified that he first worked at the Berner Foods site in approximately May 
2017. He testified that he began working on the most recent project at Berner Foods on February 
21, 2018. Respondent assigned Petitioner to a different job site from April 24, 2018, through April 
25, 2018. He then returned to the Berner Foods site until the date of accident. Petitioner testified 
that he is familiar with the roads he traveled between his house and Berner Foods. Petitioner was 
driving his personal car and testified that he was not compensated or reimbursed in any way for 
travel expenses associated with his commute from his house to Berner Foods. He testified that he 
was never compensated for any travel time from his home to any job site. Petitioner’s workday 
began when he arrived at the job site and reported to either the foreman or another manager. He 
did not carry a company cell phone or laptop with him during his commute. He did not carry any 
company tools during his commute to the job site. Petitioner testified that no one told him which 
route to take to any job site. His normal work hours were 6 a.m. - 2:30 p.m. Petitioner testified that 
this work schedule is controlled by the collective bargaining agreement.  

Petitioner testified that he has never worked on a project from start to finish. He testified 
that at times he has been told by Respondent to report to another site in the middle of a project or 
even two days after starting a project. Petitioner identified Petitioner’s Exhibit 11 as the governing 
labor agreement. He agreed Section 2.8 of the agreement says that portal to portal rate of pay starts 
at an employee’s residence or a 25-mile radius of the contractor’s shop, whichever is closer. 
However, Petitioner testified that despite its language, he was never eligible to receive portal to 
portal pay. He admitted that he did not know what was meant by the phrase “portal to portal” in 
the labor agreement.  
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Petitioner attended the hearing in a wheelchair. He testified that he is unable to walk 
without assistance. Petitioner testified that his arm fractures have healed; however, his left arm 
does not feel the same as his right arm. Petitioner continues to attend physical therapy.  

Christopher Loring testified on behalf of Respondent. He has worked for Respondent for 
over 12 years. In May 2018 he was Respondent’s corporate safety director. He testified that he is 
familiar with the compensation workers such as Petitioner receive. After reviewing Petitioner’s 
Exhibit 11, Mr. Loring testified that he was familiar with and understood the meaning of Section 
2.8 of the agreement. He testified: 

“It is referencing if somebody, one of our employees is a service 
employee perhaps, and is traveling from job to job on off time hours, 
that portal to portal pay would be a part of their pay.” 

(Tr. at 57-58). Mr. Loring agreed that an on-call service person would qualify for this type of pay. 
He testified that Petitioner’s position is not an on-call service position and he was not eligible for 
portal to portal pay. He testified that Respondent never told Petitioner where to live, told him what 
vehicle to drive, or designated a route for him to travel to any job site.  

Mr. Loring agreed that Petitioner was not hired to work exclusively at Berner Foods. He 
agreed that Petitioner was sent to multiple job sites during his employment with Respondent. He 
agreed that Petitioner never worked at Respondent’s main office. He agreed that the foreman on 
each job site tells employees where to report the next day for work, and that employees could be 
sent to a different job site each day. He testified that employees could refuse to go to a job site and 
could possibly be written up; however, he would not agree that Respondent would then discipline 
an employee who refused to report to an assigned job site.  

Justin Lindeman also testified on behalf of Respondent. He has worked for Respondent 
since the fall of 2006. At the time of Petitioner’s injury, he was Regional Operation Manager for 
Respondent. His job duties included managing the day-to-day operations and the supervision of 
superintendents and foremen. Mr. Lindeman testified that Petitioner was paid as a journeyman 
pipefitter to install pipe, fittings, and equipment. He testified that Petitioner received no 
compensation for the time he spent commuting to and from work each day. Mr. Lindeman testified 
that Petitioner would have been required to arrive 10 minutes before his designated start time. He 
testified that pursuant to the labor agreement, a worker would receive portal to portal pay if he was 
called into work after his working hours. He testified that the pay would compensate Petitioner for 
the time spent driving from his home to the job site and back. Mr. Lindeman testified that he was 
unaware of Petitioner ever qualifying for or receiving portal to portal pay. He agreed that Petitioner 
did not bring tools or supplies to the job site. He testified that Respondent had no control over 
where Petitioner lived and did not tell Petitioner what vehicle to drive. He further testified that 
Respondent did not supervise or designate the route Petitioner took to travel to and from any job 
site.  

Mr. Lindeman agreed that Petitioner never worked at a property owned and operated by 
Respondent. He agreed that Respondent controlled Petitioner’s daily job site assignments. He 
testified that Petitioner could refuse any job assignment; however, he testified that Petitioner could 
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be disciplined if he refused to report to the job site. He agreed that the foreman told Petitioner 
where to report for work each day. He also agreed that Petitioner was assigned to several job sites 
other than Berner Foods during his employment with Respondent. Mr. Lindeman was unaware of 
Petitioner ever having to report to more than one job site in a single day.  

Conclusions of Law 

Petitioner bears the burden of proving each element of his case by a preponderance of the 
evidence. Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003). He must show by a 
preponderance of the evidence that he suffered a disabling injury which both arose out of and in 
the course of his employment. Id. The compensability of Petitioner’s claim rests on the 
determination of whether Petitioner was a traveling employee at the time of his injury. After 
carefully considering the totality of the evidence and the relevant legal precedent, the Commission 
finds Petitioner did not meet his burden of proving he sustained a work-related injury that arose 
out of and in the course of his employment on May 8, 2018. 

The Arbitrator provided an in-depth analysis of case law regarding the question of when 
an employee qualifies as a traveling employee. After considering the evidence and relevant case 
law, the Arbitrator determined that Petitioner was a traveling employee at the time of his injury. 
The Arbitrator further concluded that Petitioner’s injuries arose out of and in the course of his 
employment. The Commission respectfully disagrees with the Arbitrator’s conclusions.  

Generally, an injury sustained by an employee while going to or returning from his place 
of employment neither arises out of nor is in the course of the employee’s employment. See 
Venture-Newberg-Perini v. Ill. Workers’ Comp. Comm’n, 2013 IL 115728, ¶ 16. However, Illinois 
courts recognize an exception to this general rule when an employee qualifies as a traveling 
employee. Id. at ¶ 17. A traveling employee is an employee whose work duties require them to 
travel away from their employer’s premises. Id. In making this determination, Illinois courts have 
considered whether travel is an essential element of the employee’s employment. See e.g., Purcell 
v. Ill. Workers’ Comp. Comm’n, 2021 IL App (4th) 200359WC, ¶ 26. In particular, the courts
consider whether travel away from the employer’s premises is required for the employee to
perform his job. However, the work-related travel must be more than the regular commute from
the employee’s home to the employer’s premises. See Pryor v Ill. Workers’ Comp. Comm’n, 2015
IL App (2d) 130874WC, ¶ 22. Courts have noted that traveling employees must expose themselves
to the hazards of the roads and vehicles much more than the general public. See e.g., Mlynarczyk
v Ill. Workers’ Comp. Comm’n (Obrochta), 2013 IL App (3d) 120411WC, ¶ 19. If an employee
qualifies as a traveling employee, he is considered to be in the course of his employment from the
time he leaves his home until he returns home. See United Airlines, Inc. v. Ill. Workers’ Comp.
Comm’n, 2016 IL App (1st) 151693WC, ¶ 20. Generally, an injury sustained by a traveling
employee arises out of his employment if it occurred while the employee engaged in reasonable
and foreseeable conduct. Id.

After reviewing relevant Illinois case law, the Commission is unable to identify a published 
appellate decision that directly addresses the facts presented in this matter.1 However, a plethora 

1 The Commission notes that the Illinois Appellate Court determined an employee did not qualify as a traveling 
employee in circumstances very similar to those presented in this matter in Jones v. Moreman, 2019 IL App (4th) 
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of appellate decisions that address the issue of determining whether an employee qualifies as a 
traveling employee reveal certain key factors courts consider. In conducting this analysis, courts 
consider whether the employee’s position requires that he travel to multiple locations in a single 
workday. Another key factor courts consider is whether the employer provided a vehicle for the 
employee’s use when traveling to the job sites. Courts also consider whether the employee received 
any compensation for the time and/or expenses he spent commuting from his home to the job site. 

In this matter, it is undisputed that Petitioner never worked at Respondent’s home office or 
its “shop.” In fact, it is undisputed that Petitioner never worked or reported to any premises owned 
by Respondent. Instead, Petitioner reported each day to a job site assigned by Respondent. 
Respondent does not dispute that Petitioner could work at one site for only one day and be assigned 
to a different site the next day. Likewise, Petitioner could spend weeks or months working at the 
same job site. Prior to the date of accident, Petitioner worked regularly at the Berner Foods job 
site for a few months. There is no evidence that Petitioner’s job duties regularly required him to 
travel to multiple job sites in a single day. In fact, Petitioner testified to only a single instance that 
occurred when his employment first began with Respondent where he attended mandatory training 
in one location for part of the work day and traveled to his assigned job site for the duration of his 
work shift. Petitioner does not dispute that Respondent never compensated him for his daily 
commute to his various assigned job sites. It is also undisputed that Respondent never provided 
Petitioner a company vehicle to use during his daily commute from his home to the designated job 
site. It is undisputed that Respondent did not control any aspect of Petitioner’s daily commute. 
Furthermore, Petitioner was not responsible for transporting any tools or equipment owned by 
Respondent to his job sites.  

The Commission finds that Petitioner does not qualify as a traveling employee. Instead, he 
sustained his significant injuries while engaging in his normal commute to work. While Petitioner 
never visited any property owned by Respondent, the Commission finds the job sites operated by 
Respondent for practical purposes qualify as Respondent’s premises. The credible evidence shows 
that Respondent managed its various job sites and appeared to make decisions regarding the 
projects and job sites. From the evidence, it appears that Respondent made the decisions regarding 
when and how work would occur on each job site. Furthermore, Respondent determined which 
workers were needed each day on its project sites. While the nature of Respondent’s work 
necessitates that the company operates various projects and job sites, that does not mean travel is 
an essential part of Petitioner’s job. After all, Petitioner’s only travel occurred during his daily 
commute from his home to the assigned job site and from the job site to his home. As such, 
Petitioner was not exposed to the hazards of the roads and vehicles any more than the general 
public. Additionally, Petitioner’s daily commute to Respondent’s job sites was not performed for 
Respondent’s benefit. Instead, Petitioner was in the same position as the average worker who 
commutes each day to his job. While Petitioner sustained significant injuries on the date of 
accident, those injuries occurred during his normal daily commute to work.  

For the foregoing reasons, the Commission denies benefits because Petitioner did not 
sustain an injury arising out of and in the course of his employment. 

180525WC-U. However, this is an unpublished decision and thus has no precedential value pursuant to Supreme 
Court Rule 23. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on March 9, 2020, is reversed in its entirety and all benefits are denied. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

November 18, 2021
o: 9/21/21 _/s/ Maria E. Portela_____ 
TJT/jds Maria E. Portela  
51 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

DISSENT 

 I respectfully dissent from the opinion of the majority and would affirm and adopt the 
Arbitrator Decision. After considering the totality of the evidence, I believe Petitioner met his 
burden of proving by a preponderance of the evidence that the numerous and severe injuries he 
sustained on May 8, 2018, arose out of and in the course of his employment. 

On the date of accident, Petitioner was a 45-year-old plumber and pipefitter. He worked 
solely for Respondent for over a year before sustaining his injuries. It is undisputed that during 
that entire period, Petitioner never worked at Respondent’s home office or its “shop.” It is also 
undisputed that Petitioner was consistently assigned to work at different project locations. 
Petitioner testified that he worked at an assigned job site until the foreman told him to report to a 
different site. It is undisputed that the foreman is an employee of Respondent. It is also undisputed 
that Petitioner was unable to select at which job site he would work. Petitioner had absolutely no 
control over the location of Respondent’s project sites. The evidence clearly shows that Petitioner 
spent every single day he worked for Respondent away from Respondent’s premises. 

On the date of accident, Petitioner was on his way to his assigned job site at Berner Foods. 
Unfortunately, he was involved in a horrific motor vehicle accident and was severely injured. 
Petitioner has undergone several surgical procedures since the accident and has participated in 
ongoing physical therapy. While he is still not back to his pre-accident condition, he appears to be 
well on the road to recovery. However, he still requires ongoing medical treatment and has not 
been cleared to return to work in any capacity. As of the date of hearing, Petitioner had received 
no compensation or benefits from Respondent relating to this accident. 

Given the undisputed facts regarding Petitioner’s lack of a set work location, I respectfully 
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disagree with the opinion of the majority. The majority correctly states the applicable law; 
however, I believe the majority has incorrectly applied the law to the current facts. I believe the 
Arbitrator correctly interpreted and applied the relevant caselaw when concluding that Petitioner 
qualifies as a traveling employee. It is axiomatic that Illinois courts consider a traveling employee 
to be a worker whose job duties require him to travel away from the employer’s premises. Here, 
Petitioner never set foot on premises owned, rented, or managed by Respondent. Instead, each 
workday he left his home to drive to that day’s designated job site. Petitioner credibly testified that 
he could work one day at a site and then be assigned to a completely different site the next day. 
The majority admittedly is unable to cite to any published decision that supports its conclusion 
that a traveling employee’s job must require the employee to travel to multiple locations in a single 
day. Likewise, the majority is unable to cite to any published decision supporting its determination 
that Respondent’s job sites qualify as its premises. I believe the majority’s reasoning creates a 
slippery slope that may ultimately disqualify countless employees as traveling employees despite 
the undisputed evidence that these employees must travel regularly away from the premises of 
their employers. These employees will continue to sustain injuries while driving to their ever-
changing work sites.  

It is abundantly clear that a key element of Petitioner’s job as a union plumber and pipefitter 
is work and travel away from Respondent’s premises. Thus, Petitioner clearly qualifies as a 
traveling employee. After carefully considering the evidence, I also believe that Petitioner’s 
injuries on the date of accident unquestionably arose out of and in the course of his employment. 
The majority correctly states that courts generally consider a traveling employee to be in the course 
of his employment from the moment he leaves home until he returns home. Furthermore, when a 
traveling employee is injured, the injury is compensable if the activity performed by the employee 
falls within one of the following three categories: 1) acts the employer instructs the employee to 
perform; 2) acts which the employee has a common law or statutory duty to perform while 
performing duties for his employer; and 3) acts which the employee might be reasonably expected 
to perform incident to his assigned duties. See Venture-Newburg-Perini v. Ill. Workers’ Comp. 
Comm’n, 2013 IL 115728 at ¶18. It is certainly reasonable and foreseeable that Petitioner would 
drive directly from his home to the assigned job site each day. After all, Petitioner could only 
perform his duties as a plumber and pipefitter after he traveled to each job site.  

After weighing the totality of the evidence, I believe Petitioner met his burden of proving 
he sustained an injury arising out of and in the course of his employment on May 8, 2018. For the 
forgoing reasons, I would affirm and adopt the Arbitrator Decision in its entirety. 

_/s/ Thomas J. Tyrrell_____  
Thomas J. Tyrrell  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ISMAEL DAVILA, 

Petitioner, 

vs. NO:  18 WC 16821 

INTERNATIONAL DECORATORS, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, notice, 
temporary total disability benefits, medical expenses and permanent partial disability benefits, and 
being advised of the facts and law, modifies the Decision of the Arbitrator as stated below and 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.  The Commission further remands this case to the Arbitrator for further proceedings for 
a determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission reverses the Arbitrator’s decision regarding accident. Moreover, the 
Commission finds that the Petitioner met his burden in proving a causal connection between the 
work accident of October 26, 2017 and his current condition of ill-being regarding the right 
shoulder and awards temporary total disability benefits and medical expenses.  

In considering the totality of the evidence, the Commission finds that Petitioner sustained an 
acute accident arising out of and in the course of his employment on October 26, 2017. The Petitioner 
credibly testified that on October 26, 2017 he was mixing Durabond by hand and taping, scraping, 
and manually sanding. (Px9, pp. 9-10) The Petitioner testified that he was doing everything by hand 
as he was working in a hospital setting where dust and noise must be kept to a minimum. (Px9, p. 10) 
Whilst performing this work, Petitioner sustained increased pain in his wrist and right shoulder. The 
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pain reached a point that Petitioner called his doctor and reported the problem to his employer. (Px9, 
pp. 12-13)  
 

On October 31, 2017, Petitioner was seen at Advocate Occupational Health at which time he 
complained of pain to his right shoulder and right wrist. He also complained of numbness to his right 
thumb, index and middle fingers. (Px1) Petitioner was diagnosed with right carpal tunnel syndrome 
and was placed on light duty. (Px9, pp. 14-15, Px1) On December 5, 2017, Petitioner was released at 
full duty. (Px1) Petitioner continued to work full duty without incident but testified as to an increase 
in pain that occurred on April 5, 2018. (T. 29) On May 1, 2018, Petitioner saw his primary care 
physician with continued complaints of right shoulder pain. (Px2) Petitioner was given an orthopedic 
referral.  

 
On May 7, 2018, Petitioner first saw Dr. Ho. Dr. Ho ordered an MRI which Petitioner 

underwent on May 11, 2018. On May 14, 2018, Dr. Ho diagnosed Petitioner with a full-thickness 
rotator cuff tear, recommended arthroscopic rotator cuff repair and placed Petitioner on light duty 
restrictions. (Px4)  

 
On February 26, 2019, Petitioner underwent surgery consisting of a right rotator cuff repair 

which was performed by Dr. Ho. (Px4) Following surgery, Dr. Ho took Petitioner off work 
indefinitely. Post surgery, Petitioner had continuing struggles with shoulder stiffness despite 
attending therapy. On September 30, 2019, Dr. Ho released Petitioner to light duty work beginning 
October 7, 2019. (Px4) When Petitioner returned to Dr. Ho on November 27, 2019, he continued to 
complain of stiffness and reported he was off of work because his restrictions could not be 
accommodated. (Px4)  

 
On March 4, 2020, Petitioner returned to Dr. Ho with continued complaints of persistent 

stiffness and mild persistent discomfort. Dr. Ho continued the light duty restrictions and ordered an 
MRI of the right shoulder. (Px4) On March 23, 2020 Dr. Ho’s office called Petitioner to discuss the 
results of the MRI and to recommend surgery consisting of manipulation under sedation to the right 
shoulder. Dr. Ho advised that surgery could not be scheduled at that time because of Covid. (Px4)  

 
On May 1, 2020, Dr. Ho again examined Petitioner and scheduled surgery on June 30, 2020. 

He again released Petitioner to light duty work until the date of the surgery. (Px4) On June 30, 
2020, Petitioner underwent surgery for frozen shoulder. On August 26, 2020, Dr. Ho saw Petitioner 
for a follow up visit and felt Petitioner was improving. Dr. Ho released Petitioner to light duty work 
and again Petitioner’s restrictions were not accommodated. (Px4) On October 21, 2020, Petitioner 
returned to Dr. Ho with continued improvement and Dr. Ho increased the weight limit for 
Petitioner’s lifting restrictions from 10 pounds to 25 pounds, and again released him to light duty 
work. (Px4) 
 
 On April 23, 2018, Petitioner attended an independent medical examination (IME) with Dr. 
Balaram. On June 12, 2018, Dr. Balaram prepared an IME addendum after review of the May 11, 
2018, MRI. On February 24, 2020, Dr. Balaram conducted an additional IME examination of 
Petitioner. Dr. Balaram opined that Petitioner’s condition was a result of the medications Petitioner 
was taking for his rheumatoid arthritis, that the rotator cuff tear was a result of the degenerative 
condition secondary to the rheumatoid arthritis and that Petitioner did not suffer a work injury. Dr. 
Balaram placed Petitioner at MMI as of March 2, 2020.  
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The Commission finds Dr. Ho’s opinions to be more persuasive than those of Dr. Balaram 
regarding the need for the February 26, 2019 surgery, June 30, 2020 surgery and additional physical 
therapy. Dr. Balaram’s opinion that Petitioner was at MMI as of March 2, 2020 is contradicted in 
Dr. Balaram’s own notes. Dr. Balaram noted that Petitioner continued to have right shoulder pain 
through all ranges of motion, as well as right-sided neck pain, shoulder pain, arm pain, forearm 
pain, hand and wrist pain and right-sided back pain. Further, Dr. Balaram noted that Petitioner only 
had nearly full passive range of motion. (RxA, 3/2/20 report) When Dr. Ho saw the Petitioner on 
March 4, 2020, he still noted Petitioner’s ongoing stiffness in the right shoulder. (Px4) 

The Commission also finds Dr. Balaram’s opinions to be flawed. First, Dr. Balaram 
mistakenly believed Petitioner did not report shoulder pain until his visit to Dr. Trauscht on November 
9, 2017. (RxA, p. 19, 58 and 4/27/18 report) However, Dr. Trauscht’s records indicated Petitioner 
reported shoulder pain to him at the time of his initial visit on October 31, 2017. (Px1) Petitioner also 
reported right shoulder pain during his recorded statement to the insurance carrier for his employer 
on November 3, 2017. (Px3)  

Additionally, the Commission finds Dr. Balaram’s opinion to be internally inconsistent. On 
the one hand, Dr. Balaram attributed the rotator cuff tear solely to Petitioner’s rheumatoid arthritis. 
(RxA, 4/27/18 report) He opined there was no specific accident and that Petitioner’s current condition 
of ill-being was attributable to the rheumatoid arthritis rather than being caused by the repetitive work 
activities. (RxA, p. 22)  

On the other hand, Dr. Balaram testified that the rheumatoid arthritis is a contributory cause 
but that use of the arm in general would be a factor in the development of rotator cuff pathology. 
(RxA, p. 86) Dr. Balaram agreed that “someone who performs overhead actions on a daily basis like 
a drywall taper, who also has rheumatoid arthritis, that he’s going to be more likely than a member 
of the general public to sustain a rotator cuff tear as a consequence of the repetitive work, if there was 
an accident or an injury, absolutely, I would say that that’s the case.” (RxA, p. 94) Lastly, Dr. Balaram 
also opined that Petitioner’s diabetic condition was a contributory factor in his development of rotator 
cuff pathology. (RxA, p. 86) However, there is no indication in the medical records that Petitioner 
had diabetes. As highlighted herein, Dr. Balaram’s opinions are not convincing.  

The Commission finds Dr. Ho’s opinions persuasive in that he acknowledged Petitioner’s 
history of rheumatoid arthritis yet opined that the Petitioner’s work was probably a contributing 
factor to Petitioner’s development of the rotator cuff tear. (Px10, pp. 9-10, 22) Although rheumatoid 
arthritis can make Petitioner more susceptible to having a rotator cuff tear, Dr. Ho testified that 
overhead work could accelerate or bring about a rotator cuff tear. (Px10, pp. 9-10, 36)  

Based on the foregoing, the Commission finds that Petitioner met his burden that his work 
accident, at a minimum, was a contributory cause of the right shoulder condition. The Commission 
awards Petitioner temporary total disability benefits from February 26, 2019 through October 28, 
2020. Although the Petitioner was released to light duty work, he never returned to work following 
the February 26, 2019 surgery as no work was available within his restrictions. The Commission 
gives Respondent a credit for $60,454.19 for temporary total disability benefits already paid. 

Moreover, the Commission awards Petitioner reasonable and necessary medical expenses 
subject to the fee schedule. Petitioner did not submit evidence of outstanding bills at the time of the 
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hearing on Arbitration as his group health plan covered his medical bills after the Respondent 
denied his claim. The Commission finds that, pursuant to the parties’ stipulation, Respondent shall 
reimburse the insurance carrier for the reasonable and necessary expenses related to the right 
shoulder, and shall also be responsible for payment of reasonable and necessary expenses causally 
related to the right shoulder that were not covered by Petitioner’s group health plan, pursuant to the 
fee schedule. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $1,185.87 per week for a period of 87 2/7 weeks, from February 26, 2019 
through October 28, 2020, that being the period of temporary total incapacity for work under §8(b), 
and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further 
hearing and determination of a further amount of temporary total compensation or of compensation 
for permanent disability, if any. Respondent shall receive a credit in the amount of $60,454.19 for 
TTD paid.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent reimburse the 
group insurance carrier for the amounts they paid for the reasonable and necessary medical 
expenses the Petitioner incurred for this injury and otherwise pay all unpaid reasonable and 
necessary medical expenses under §8(a) of the Act subject to the fee schedule in §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 18, 2021 /s/ Maria E. Portela 

MEP/dmm /s/ Thomas J. Tyrrell 
O: 09/21/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Ismael Davila, 

Petitioner, 

vs. NO:  18WC 016822 

International Decorators, Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, causation, 
medical, temporary total disability and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

21IWCC0572



18 WC 016822 
Page 2 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

November 18, 2021
/s/ Maria E. Portela 

o092121 Maria E. Portela 
MEP/ypv 
049             /s/ Thomas J. Tyrrell 

Thomas J. Tyrrell 

/s/ Kathryn A. Doerries 
Kathryn A. Doerries 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 16WC038002 
Case Name GUERRERO, ENRIQUE v. GA PAVING 
Consolidated Cases 
Proceeding Type Remand - Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0573 
Number of Pages of Decision 4 
Decision Issued By Deborah Baker, Commissioner 

Petitioner Attorney Randall Sladek 
Respondent Attorney Kisa Sthankiya 

          DATE FILED: 11/18/2021 

/s/Deborah Baker,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ENRIQUE GUERRERO, 

Petitioner, 

vs. NO:  16 WC 38002 

GA PAVING, 

Respondent. 

DECISION AND OPINION ON REMAND 

This matter comes before the Commission pursuant to an order from the Circuit Court of 
Cook County entered on January 16, 2020. Therein, the court struck the Commission’s July 1, 
2019 Decision and Opinion on Review and remanded the matter. 

This matter proceeded to arbitration before Arbitrator Brian Cronin on the following issues: 
1) whether an employer-employee relationship existed, 2) whether Petitioner sustained accidental
injuries arising out of and occurring in the course of his employment, 3) whether timely notice was
provided, 4) whether Petitioner’s condition of ill-being is causally related to the work accident, 5)
entitlement to temporary disability benefits, 6) entitlement to medical expenses, and 7) whether
the imposition of penalties and attorney’s fees was warranted. Arbitrator Cronin issued his decision
on March 1, 2018. Therein, the Arbitrator found an employer-employee relationship existed
between GA Paving and Petitioner; Petitioner sustained an accidental injury arising out of and
occurring in the course of his employment on December 1, 2016; timely notice was given; and
Petitioner’s current condition of ill-being is related to his accidental injury. The Arbitrator awarded
37 4/7 weeks of Temporary Total Disability benefits as well as $273,407.93 in medical expenses
but declined to impose penalties and attorney’s fees.

Both parties timely filed Petitions for Review before the Commission. On July 1, 2019, the 
Commission entered its Decision and Opinion on Review. Therein, the Commission sua sponte 
added Power Paving as a party-respondent and found Respondent GA Paving and Respondent 
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Power Paving jointly and severally liable as provided in §1(a)4 of the Act, and otherwise affirmed 
and adopted the Decision of the Arbitrator..  

Petitioner thereafter filed a timely review before the Circuit Court of Cook County. Power 
Paving subsequently filed a motion to strike and dismiss under Section 2-619 of the Code of Civil 
Procedure and a petition under Section 2-1401 of the Code to vacate the Commission’s July 1, 
2019 Decision adding it as a respondent. On January 16, 2020, the circuit court entered an order 
striking the Commission’s decision adding Power Paving as a respondent and remanding the 
matter for issuance of a decision consistent with its resolution of Power Paving’s motions.  

Pursuant to the January 16, 2020 order of the Circuit Court of Cook County, the 
Commission, being advised of the facts and law, provides additional analysis as set forth below 
but otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof. The Commission further remands this case to the Arbitrator for further proceedings 
for a determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980).  

The Commission observes Respondent limited its argument on Review to the threshold 
issue of employer-employee relationship. Specifically, Respondent claims Petitioner failed to 
prove he was an employee of GA Paving and that failure precludes a finding that Petitioner 
sustained a compensable accidental injury. The Commission is not persuaded by Respondent’s 
employment relationship argument.  

Petitioner is a member of Union Local 1 and was working as a construction laborer on a 
paving job on December 1, 2016. T. 10. His assignment was directing the construction traffic. T. 
11. As Petitioner was directing the trucks, he was struck by a GA Paving steamroller, sustaining
significant injuries to his left leg and pelvis. The Commission affirms the finding that an employer-
employee relationship existed between GA Paving and Petitioner. In so doing, we emphasize
Petitioner and George Angelillo, co-owner of GA Paving, both testified Petitioner first worked for
the company in 2012, and his current stretch of employment with GA Paving dates back to 2014.
While Angelillo testified Petitioner was laid off as of November 28, 2016, the Commission does
not find this testimony credible as it is contradicted by GA Paving’s own records. Emily Ultsch is
GA Paving’s bookkeeper and she is charged with completing the company’s monthly union
reporting. The December 2016 report reflects Petitioner worked 37 hours. Ultsch testified those
hours were actually worked in November: she explained Petitioner was issued checks on
December 2, 2016 and December 9, 2016; the December 2 check covering Petitioner’s work from
November 20 through 27, and the December 9 check covering hours worked after November 28.
The Commission observes, however, the very existence of a paycheck issued to Petitioner on
December 9, 2016 establishes Petitioner worked for GA Paving between November 28, 2016 and
December 2, 2016. In sum, there is no credible evidence Petitioner’s employment with GA Paving
terminated prior to his accidental injury.

All else is affirmed. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 1, 2018, as modified above, is hereby affirmed and adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $800.00 per week for a period of 37 4/7 weeks, representing December 2, 
2016 through August 21, 2017, that being the period of temporary total incapacity for work under 
§8(b), and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further
hearing and determination of a further amount of temporary total compensation or of compensation
for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$273,407.93 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
penalties and attorney’s fees is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.   

 
November 18, 2021 

/s/_Deborah J. Baker 
DJB/mck 

D: 11/10/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC001302 
Case Name ANDERSON, EUREKA v. 

WAL-MART STORES INC 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0574 
Number of Pages of Decision 17 
Decision Issued By Maria Portela, Commissioner 

Petitioner Attorney Anita DeCarlo 
Respondent Attorney Michael Scully 

          DATE FILED: 11/19/2021 

/s/Maria Portela,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

EUREKA ANDERSON, 

Petitioner, 

vs. NO:  18 WC 1302 

WALMART, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causation, temporary total 
disability, medical expenses, nature and extent and “Credit for medical benefits paid; credit for 
TTD paid,” and being advised of the facts and law, affirms and adopts, with the following 
changes, the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

Although we affirm the Arbitrator’s conclusion, that Petitioner proved she sustained 
accidental injuries arising out of and in the course of her employment, we modify the 
Arbitrator’s rationale and the risk analysis applied.  The Arbitrator found: 

Petitioner was returning from her mandated break, within respondent’s vestibule, when 
she slipped and fell.  It was clear from the video it was snowing.  There were no matts 
[sic] on respondent’s tile floor.  The Arbitrator finds that the fact that there were no matts 
[sic] at the entrance of respondent’s store created an increased risk.  Thus, the Arbitrator 
finds petitioner sustained injuries in an accident that arose out of and in the course of her 
employment….”  Dec. 4.  

It is unclear from the Arbitrator’s decision what risk analysis was used.  Although the 
decision referenced that it was snowing outside and Petitioner slipped and fell, the Arbitrator did 
not use the term “hazardous condition” nor did the Arbitrator explicitly find that Petitioner was 
exposed to a hazardous condition on Respondent’s premises, which would be an employment-
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related risk.  The only thing the Arbitrator found was that the lack of mats on the floor “created 
an increased risk.”  Normally, this language would imply that a neutral-risk analysis was used 
but the Arbitrator did not specifically find Petitioner was exposed to a neutral risk which was 
increased, either quantitatively or qualitatively, to a degree greater than that encountered by the 
general public.  In the analysis denying penalties and fees, the Arbitrator wrote: 

Although the Arbitrator determined petitioner proved she was exposed to an increased 
risk due to the lack of matts [sic] at respondent’s entrance, the Arbitrator noted the video 
showed customers were coming and going without difficulty.  Although these factors 
were insufficient to defeat petitioner’s claim, it is sufficient to show respondent was not 
acting vexatious[ly] or unreasonab[ly] by questioning this claim.  Dec. 6. 

This does not clarify whether the Arbitrator found that Petitioner was exposed to an 
“employment” risk or an increased “neutral risk.”  It only reiterated the Arbitrator’s finding that 
the increased risk was due to a lack of mats on the floor, which is significant and will be 
discussed later. 

“In the Course Of” Employment 

Although Respondent checked this issue on its Petition for Review, it made no arguments 
in its brief regarding this prong of the accident analysis.  There is no evidence to contradict 
Petitioner’s testimony that she slipped and fell on Respondent’s premises upon returning from 
her mandated break.  “Injuries sustained on an employer's premises, or at a place where the 
claimant might reasonably have been while performing her duties, and while a claimant is at 
work, or within a reasonable time before and after work, are generally deemed to have been 
received in the course of the employment.”  Litchfield Healthcare Center v. IC, 349 Ill. App. 3d 
486, 490 (5th Dist. 2004) (Citation omitted).  Therefore, Petitioner was clearly “in the course of” 
her employment at the time of her accident. 

“Arising Out Of” Employment 

In Dukich v. IWCC, the Appellate Court wrote: 

We acknowledge that both our supreme court and our appellate court have repeatedly 
held that accidental injuries sustained on property that is either owned or controlled by an 
employer within a reasonable time before or after work are generally deemed to arise out 
of and in the course of employment when the claimant's injury was sustained as a result 
of the hazardous condition of the employer’s premises. [Citations omitted.]  The 
presence of a "hazardous condition" on the employer's premises renders the risk of 
injury a risk incidental to employment; accordingly, a claimant who is injured by such 
a hazardous condition may recover benefits without having to prove that she was exposed 
to the risk of that hazard to a greater extent than are members of the general 
public.  [Citations omitted.]  In other words, such injuries are not analyzed under 
"neutral risk" principles; rather they are deemed to be risks "distinctly associated" 
with the employment. 

2017 IL App (2d) 160351WC, ¶ 40, 86 N.E.3d 1161, 1172-73 (Emphases added). 
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Therefore, Petitioner is only required to prove that her injuries were caused by 1) a 
hazardous condition 2) on Respondent’s premises, which makes it an employment risk and 
renders a neutral-risk analysis unnecessary. 

Accident Occurred on Respondent’s Premises 

Respondent admits, “In this case, Petitioner’s testimony and the video footage establish 
that Petitioner slipped and fell while entering her employer’s premises.”  R-brief at 8.  Therefore, 
Petitioner has proven that she was injured on Respondent’s premises. 

Did a Hazardous Condition Exist? 

Although the Arbitrator mentioned in her Statement of Facts that it was snowing and 
Petitioner “slipped and fell on the tile floor,” the decision did not include Petitioner’s testimony 
on cross-examination that “the public entrance that I came in was wet because of snow.”  T.31.  
Nor did the Arbitrator mention Petitioner’s testimony on redirect: 

Q: Do you actually remember seeing water on the ground on the entrance? 
A: Yes.  
Q: On the tile floor?  
A: Correct.   T.38. 

In contrast, Respondent argues, “the video evidence entered by Respondent does not show that 
the floor is wet or that snow had accumulated….”  R-brief at 10. 

From our viewing, the video (Rx1) does not show the floor in sufficient detail to be able 
to identify whether it is wet in spots or not.  What the video does show is that it was snowing, 
and the snow was accumulating outside.  People are regularly seen entering the store from the 
outside wearing coats, boots, and other inclement weather apparel.  It defies logic for 
Respondent to claim that customers entering the store did not track in any water on their coats 
and shoes that collected on the floor of the vestibule.   

We therefore modify the decision to find that Petitioner’s testimony is supported by the 
logical inference that there was at least some water from the outside on the vestibule floor that 
had been tracked in by the people entering the store. 

Does “Water” Constitute a Hazardous Condition?  

The Court in McAllister v IWCC wrote, “Examples of employment-related risks include 
‘tripping on a defect at the employer's premises, falling on uneven or slippery ground at the 
work site, or performing some work-related task which contributes to the risk of falling.’ 
[Citation omitted].  Injuries resulting from a risk distinctly associated with employment are 
deemed to arise out of the claimant's employment and are compensable under the Act.  [Citation 
omitted].  2020 IL 124848, ¶ 40 (Emphasis added).   
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Respondent cites Dukich v IWCC, 2017 IL App (2d) 160351WC, ¶ 41, 86 N.E.3d 1161, 
for the proposition that: 

the dangers created by rainfall are dangers to which all members of the public are 
exposed to on a regular basis.  These dangers of exposure to natural elements, unlike 
defects or particular hazardous conditions located at a particular worksite, are not risks 
distinctly associated with one’s employment.  Accordingly, Petitioner’s claim in this 
matter should be analyzed under neutral risk principles and recovery should only be 
allowed if Petitioner can establish that she was exposed to the risks of injury from a wet 
surface to a greater degree than the general public by the virtue of her employment.  R-
brief at 8-9.   

However, as Petitioner correctly highlights, Dukich found that wet pavement from 
rainfall outside on the employer’s premises does not constitute a hazardous condition.  The 
Dukich court distinguished between “an accumulation of snow and/or ice in a parking lot or 
other outdoor space owned or controlled by the employer” (emphasis in original) and mere 
rainfall on pavement.  Id. at ¶ 40-43.  Therefore, Dukich is inapplicable to the case at bar where 
the evidence shows that Petitioner slipped on water inside Respondent’s premises.  In fact, the 
Dukich court specifically noted, “Other cases have ruled that injuries may be deemed to arise out 
of the employment if they are caused by defects or slippery indoor surfaces at the worksite.” 
Dukich at ¶ 41 (Emphasis in original, citation omitted). 

Nevertheless, as mentioned previously, Dukich is instructive as to the analysis required 
when a hazardous condition exists on the employer’s premises: 

The presence of a "hazardous condition" on the employer's premises renders the risk of 
injury a risk incidental to employment; accordingly, a claimant who is injured by such a 
hazardous condition may recover benefits without having to prove that she was exposed 
to the risk of that hazard to a greater extent than are members of the general public. 
[Citations omitted.]  In other words, such injuries are not analyzed under "neutral risk" 
principles; rather they are deemed to be risks "distinctly associated" with the 
employment. 

Dukich v. Illinois Workers' Compensation Comm'n, 2017 IL App (2d) 160351WC, ¶ 40, 86 
N.E.3d 1161 

We therefore modify the decision to explicitly find that Petitioner slipped and fell due to 
the hazardous condition of water on a tile floor inside Respondent’s premises.  

Was Petitioner Exposed to the Hazardous Condition to a Greater Degree than the General 
Public? 

Many of Respondent’s arguments are irrelevant since Petitioner’s injury was caused by 
an employment-related risk and not a neutral risk.  However, we do want to emphasize how the 
Appellate Court case of Chicago Tribune Co. v. IC, 136 Ill. App. 3d 260 (1st Dist. 1985), applies 
to the case at bar.  Chicago Tribune involved an accident that “arose out of a slip and fall on 
respondent's premises.”  Id. at 261.  Similarly, in the case at bar, Respondent admits that 
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Petitioner’s testimony and the video footage establish that Petitioner slipped and fell while 
entering her employer’s premises.  R-brief at 8. 

In Chicago Tribune, “[t]he floor was of linoleum, and claimant did not recall whether it 
was wet or dry.  She stated she did not know what caused her to fall, but she did not faint nor trip 
over her feet.”  Chicago Tribune at 328.  In other words, the claimant in that case experienced an 
unexplained fall.  Nevertheless, the Court noted: 

Two security officers employed by respondent on the day of the accident also testified. 
Michael Abston stated that he observed claimant fall and went to her assistance, that the 
floor was level and clear of debris, and that there was no ice, snow, nor water on the 
floor.  He also stated that he could not recall the weather conditions on that morning, but 
when it was snowy and wet outside, people would track the snow and water in and onto 
the floor.  He recalled that the claimant was wearing shoes with narrow heels about 2 or 3 
inches high.” 

Chicago Tribune at 263.  The Court found that “from the evidence the Commission could have 
drawn the inference that there might have been ice and water on the floor, although this was 
denied by the security officer.”  Chicago Tribune at 264. 

In contrast to the unexplained fall that was held compensable in Chicago Tribune, 
Petitioner affirmatively testified that the tile floor in Respondent’s vestibule was “wet with 
snow” and she actually saw the water.  T.31, 38.  There was no testimony to the contrary and the 
video depicts that it was snowing outside.  Therefore, in the case at bar, we have evidence as to 
what the hazardous condition was based on Petitioner’s testimony and the reasonable inference 
that it was water from the snow.  Again, as discussed above, water from melted snow on the 
inside of Respondent’s premises is much different than mere rainfall on the pavement outside. 

Nevertheless, we want to address Respondent’s multiple arguments that Petitioner was 
not exposed to an increased risk greater than the general public including, for example: 

- “[t]he entrance where Petitioner fell is no different from any other entrance to any
building Petitioner could be entering during the course of her day.”  R-brief at 10.

- In the 30 minutes prior to Petitioner’s slip and fall, 46 people were “exposed to the
snowfall outside the store as well as the condition of the floor inside of the vestibule”
but Petitioner was the only one who fell.  Id.

- In the 30 minutes after Petitioner’s slip and fall, 38 people “were at some point
exposed to the snowfall outside the store as well as the condition of the floor inside of
the vestibule” but Petitioner was the only one who fell.  Id.

Respondent’s argument that “recovery should only be allowed if Petitioner can establish 
that she was exposed to the risks of injury from a wet surface to a greater degree than the general 
public by the virtue of her employment” (R-brief at 9) was specifically rejected by the Chicago 
Tribune Court: 
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Respondent argues that since the fall occurred in a gallery open to the public, the risk was 
one common to the public and therefore did not arise out of claimant's employment.  It is 
difficult to see how the respondent can escape liability by exposing the public to the 
same risks encountered by its employees.  The short answer is that claimant was 
required to be in the area in order to get to her work station.  No such onus lay upon 
the public. 

This was clearly a case of an unexplained fall on the respondent's premises.  It therefore 
arose out of and in the course of claimant's employment. 

Chicago Tribune at 264 (Emphasis added). 

Therefore, in the case at bar, just because 84 members of the general public traversed the 
vestibule around the same time as Petitioner, and none of them fell, that does not mean a 
hazardous condition did not exist on Respondent’s premises.  Since the evidence supports a 
finding that there was water on the tile floor inside Respondent’s vestibule, which constitutes a 
hazardous condition, it does not matter how many members of the general public Respondent 
also exposed to that hazard.  In short, a neutral-but-increased-risk analysis is inapplicable since 
Petitioner’s injuries were caused by a distinctly employment related risk. 

Did the Lack of Mats Create an “Increased Risk?” 

The Commission agrees with Respondent’s argument that the Arbitrator’s finding that the 
lack of mats was an increased risk introduced an element of negligence (i.e., a duty to provide 
mats), which is irrelevant in the context of a workers’ compensation claim.  The determinative 
question in the case at bar is whether Petitioner’s injuries were caused by a hazardous condition 
on Respondent’s premises. 

As discussed above, we find that the hazardous condition Petitioner faced was the water 
on the tile floor, which caused her to slip and all.  It was NOT the lack of mats.  In other words, 
although Respondent could have mitigated the hazardous condition by using mats (as Petitioner 
testified they normally do when the weather is bad), the lack of mats would not normally be a 
“hazardous condition” but for the fact that the hazardous condition of water on the tile floor 
existed.  In fact, the use of mats themselves could also cause a hazardous condition if they 
become folded over at the edge, buckled in the middle, etc.  Therefore, we clarify that the water 
on the floor was the hazardous condition. 

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 5, 2019, is hereby affirmed and adopted with the changes noted above. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $59,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.  

November 19, 2021 /s/ Maria E. Portela 

SE/ /s/ Thomas J. Tyrrell 
O: 10/5/21 
49 /s/ Kathryn A. Doerries 
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19 WC 21948 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (with 
explanation) 

 Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 
COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 
 Modify Down   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ARLENE KENNY, 

Petitioner, 

vs. NO:  19 WC 21948 

AMAZON, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent herein and notice given to all 
parties, the Commission, after considering all issues, and being advised of the facts and law, 
affirms the Decision of the Arbitrator, which is attached hereto and made a part thereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 
794 (1980). 

The Commission agrees with the Decision of the Arbitrator while further acknowledging 
that the UR report issued on October 26, 2020 lacked persuasiveness in the face of the significant 
medical evidence establishing Petitioner’s entitlement to prospective care.  Upon authoring the UR 
report, Dr. James Cain, a board certified orthopedic surgeon, indicated that he had reviewed the 
following records: an MRI dated July 16, 2019; visit notes from Dr. John Hong dated September 
12, 2019 and October 24, 2019; the §12 report from Dr. Alexander Ghanayem; a visit note from 
Dr. G. Pitsilos dated November 8, 2019, and a health insurance claim form dated November 21, 
2019.  Following the review of these records, Dr. Cain determined that the requested left L4-L5 
decompression and fusion surgery was non-certified and not medically necessary.  

However, Dr. Cain’s list of records that he reviewed excludes numerous other medical 
records of Petitioner, including those from Dr. Anis Mekhail and Dr. Ashraf Darwish.  It is 
significant that the records of Dr. Mekhail and Dr. Darwish were not seen by Dr. Cain, because 
they were Petitioner’s two treating orthopedic surgeons who both opined that Petitioner’s findings 
warranted lumbar surgery.  Dr. Cain’s failure to review a complete set of Petitioner’s records 
weakens his opinion that the medical necessity for lumbar surgery was not established.  While 
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non-certifying the L4-L5 decompression and fusion surgery, Dr. Cain stated that there was no 
unequivocal correlation in Petitioner’s physical examinations indicating an anatomic neurological 
deficit correlating to the radiological imaging pathology.  However, it is unknown whether Dr. 
Cain would have made this same determination had he seen Dr. Mekhail’s and Dr. Darwish’s 
treatment notes that suggested neurological compression and stenosis.  The Commission was 
persuaded by the opinions of Dr. Mekhail and Dr. Darwish, which rebutted the UR report.     

Given that Dr. Cain’s review was missing important and relevant treatment notes, the 
Commission finds that the UR report lacked persuasiveness.  The UR report failed to diminish the 
credible medical evidence supporting the award of prospective care, including the recommended 
lumbar surgery.  The Decision of the Arbitrator is accordingly affirmed and adopted in its entirety. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 14, 2021 is hereby affirmed and adopted. 

IT IS THEREFORE FOUND BY THE COMMISSION that the UR report issued by Dr. 
Cain on October 26, 2020 lacked persuasiveness in the face of the significant medical evidence 
supporting the award of prospective care, including the lumbar surgery recommended by Dr. 
Mekhail.  

IT IS FURTHER ORDERED that this case be remanded to the Arbitrator for further 
proceedings consistent with this Decision, but only after the latter of expiration of the time for 
filing a written request for Summons to the Circuit Court has expired without the filing of such a 
written request, or after the time of completion of any judicial proceedings, if such a written request 
has been filed. 

IT IS FURTHER ORDERED that Respondent pay Petitioner interest pursuant to §19(n) of 
the Illinois Workers’ Compensation Act, if any. 

IT IS FURTHER ORDERED that Respondent shall receive a credit for all amounts paid, 
if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $1,900.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 19, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met 
O- 10/27/21

/s/Deborah J. Baker 

46

Deborah J. Baker 
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STATE OF ILLINOIS )  Injured Workers’ Benefit Fund (§4(d)) 
)SS.  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Second Injury Fund (§8(e)18) 
 None of the above 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 

ARBITRATION DECISION 
19(b) 

ARLENE KENNY Case # 19 WC 21948 
Employee/Petitioner 
 

v. Consolidated cases: N/A
 

AMAZON 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party.  The matter was heard by the Honorable Jessica Hegarty, Arbitrator of the Commission, in the city of 
Chicago, on March 12, 2021.  After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational 
 Diseases Act? 

 

B.  Was there an employee-employer relationship? 
C.  Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 
 

D.  What was the date of the accident? 
E.  Was timely notice of the accident given to Respondent? 
F.  Is Petitioner's current condition of ill-being causally related to the injury? 
G.  What were Petitioner's earnings? 
H.  What was Petitioner's age at the time of the accident? 
I.  What was Petitioner's marital status at the time of the accident? 
J.  Were the medical services that were provided to Petitioner reasonable and necessary?  Has Respondent 

 paid all appropriate charges for all reasonable and necessary medical services? 
 

K.  Is Petitioner entitled to any prospective medical care? 
L.  What temporary benefits are in dispute?  

 TPD   Maintenance  TTD 
 

M.  Should penalties or fees be imposed upon Respondent? 
N.  Is Respondent due any credit? 
O.  Other   
ICArbDec19(b)  2/10    100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084   
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FINDINGS 

On the date of accident, May 2, 2019, Respondent was operating under and subject to the provisions of the Act.  

On this date, an employee-employer relationship did exist between Petitioner and Respondent.   

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,270.09; the average weekly wage was $405.40. 

On the date of accident, Petitioner was 62 years of age, married with 0 dependent children. 

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical 
services.   

Respondent shall be given a credit of $6,437.53 for TTD, $0 for TPD, $0 for maintenance, and $0 for other 
benefits, for a total credit of $6,437.53. 

Respondent is entitled to a credit of $18,736.19 under Section 8(j) of the Act for short term and long term 
disability benefits received by the Petitioner.  

ORDER 

Respondent shall pay reasonable and necessary medical services of $1,769.00, as provided in Sections 8(a) and 
8.2 of the Act.   

Respondent shall further authorize and pay for future medical treatment as prescribed and recommended by the 
Petitioner’s treating orthopedic surgeon, Dr. Anis Mekhail. 

Respondent shall pay Petitioner temporary total disability benefits of $270.27/week for 93 1/7 weeks, 
commencing 05/04/19 through 10/15/2019, and again from 11/12/2019 through 03/12/2021 as provided in 
Section 8(b) of the Act.  Respondent shall be given a credit of $6,437.53 for TTD paid, for a total credit of 
$6,437.53.  Further, Respondent shall be given credit for $18,736.19 for short-term and long-term disability 
benefits paid under Section 8(j) of the Act.      

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of 
medical benefits or compensation for a temporary or permanent disability, if any.   

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission.   

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue.   

Jessica Hegarty__________________________________________________ MAY 14, 2021
Signature of Arbitrator  

ICArbDec19(b) 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 

ARBITRATION DECISION  
19(b) 

 
ARLENE KENNY,     )  
  Petitioner,     ) 
       ) 
v.       )  19 WC 21948 
       )   
AMAZON,      ) 
  Respondent.    ) 
       ) 
 

FINDINGS OF FACT 
 
Respondent disputes the following issues: accident, causal connection, liability for 
Petitioner’s medical bills, TTD, and prospective medical treatment.  (Arb Ex. 1)   
 
Petitioner, Arlene Kenny, testified that she was injured while working for the 
Respondent, Amazon, on May 2, 2019.  (Tr.7).  Petitioner testified that on that date 
while performing “taping” duties, she ran out of tape, such that she needed to change 
the tape at her station.  (Id.9).  The roll of tape she had been handling weighed 
approximately 20 to 25 pounds and an attachment to the tape weighed an additional 10 
to 15 pounds.  (Id.10).  Petitioner testified that as she changed the tape, "I must have 
twisted wrong, and I felt a pop."  (Id.9-10).  Petitioner noted the pop occurred in her left 
lower back.  Although she felt low back pain, Petitioner continued to work.  She later 
felt sick to her stomach.  (Id.12).  She proceeded to the bathroom where she vomited 
and broke out in a sweat.  (Id.12-13).  After taking some Tylenol, she returned to work.  
(Id.13).  Her back pain increased throughout the day.   She went home and sat in a 
whirlpool with Epsom salts.  (Id.14).  Petitioner also took some of her husband's 
prescription medication for her back pain.  (Id.15).   
 
The next day, Petitioner returned to work.  During morning stretching, she reported her 
back pain to her supervisor who instructed her to report to Amcare, Respondent's on-
site medical facility where she received ice, heat, and an application of Biofreeze to her 
back.  (Id.15-16).  She also completed an accident report with her area manager. 
Petitioner was sent back to work.  She attempted to perform her duties, including 
pulling a cart, but felt physically unable to continue.  She left work for the day.  (Id.) 
 
Petitioner testified she is generally off on Sundays, Mondays, and Tuesdays.  By 
Monday, Petitioner's pain was such that she contacted her family physician at DuPage 
Medical Group.  (Id.19).   
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The medical records from DuPage Medical Group indicate that Petitioner presented on 
to Dr. Mark Mackey on May 6, 2019.  A history of back pain for the past four days after 
a work-related lifting injury was noted. (Px1, pgs.14-15)  On exam, spasm and 
tenderness along the lumbar paraspinal muscle columns was noted, along with 
tenderness to the upper gluteal region affecting the left side.  (Id., p.16) A diagnosis of a 
lower back muscle strain was noted.  Petitioner was advised to rest, and various 
medications were prescribed.  (Id., p.17) The Petitioner was advised to follow up with 
her primary care physician within the next 1-2 days for a recheck.  (Id., p.18) 
 
On May 13, 2019 Petitioner returned to DuPage Medical Group where Dr. Dalius 
Kedainis noted a history of a May 3, 2019 injury while working at Amazon warehouse.  
The doctor noted that Petitioner’s job duties include lifting, turning heavy boxes, and 
applying packing tape.  The doctor further noted, while “lifting a heavy box and 
turning to the right, she felt a sudden pain in her lower back, radiating to the left 
buttocks."  (Px1, p.11) The Petitioner testified that she did not report to Dr. Kedainis that 
she was lifting a heavy box at the time of her injury. (T40) The records indicate 
Petitioner reportedly felt “a little bit better” but still was experiencing “moderate to 
severe lower back pain, primarily on her left side, which was rated at a 4/10 at rest, and 
4-8/10 with physical exertion.  (Id.)  The doctor noted sciatica to the left buttock and left 
posterior leg.  (Id.)  On examination, Dr. Kedainis noted lower back muscle spasm.  
Petitioner denied having numbness or tingling.  A diagnosis of acute left-sided low 
back pain with left-sided sciatica was noted.  (Id., p.12) The doctor restricted Petitioner 
from work and physical therapy was prescribed.  (Id., p.12-13)   
 
Petitioner testified that after her appointment with Dr. Kedainis, she reported back to 
Respondent’s in-house medical facility where she was instructed to report for further 
medical treatment at Premier Occupational Health in Bolingbrook  (Id., p. 20-22)  The 
Petitioner indicated that she would go wherever Respondent wanted her to go, so she 
agreed to transition her medical treatment to Premier Occupational Health.  (T23) (PX2)   
 
On May 15, 2019 the Petitioner presented to Premier Occupational Health for initial 
consult with Dr. Thomas Cronin who noted a history of a May 2, 2019 incident in which 
Petitioner was changing tape on line 2 when she twisted wrong and felt sharp pain. 
(PX2, p. 141) Dr. Cronin noted, "Arlene's primary problem is a strain. The problem 
began on 5/2/210 located in the back. She describes it as sharp. Her pain level is 7.  She 
considers it to be moderate.  Arlene says that it seems to be constant”. (Id.)  Petitioner 
was diagnosed with sciatica on her left side, and a sprain of the lumbar spine.  Work 
restrictions of no lifting, pushing, or pulling more than five pounds were instituted and 
physical therapy was recommended.  (Id., pgs. 136, 142) Dr. Cronin noted Petitioner’s 
injury was related to her work activities.  (Id., p. 142)   
 
On May 23, 2019 the Petitioner followed up at Premier Occupational Health at which 
time Dr. Cronin again noted that, "Arlene's primary problem is a strain."  (PX2).  
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Petitioner had commenced therapy with Premier Occupational Health as of May 15, 
2019.  Petitioner next came under the care of Dr. Pitsilos of Premier Occupational Health 
on May 28, 2019.  The diagnosis remained sciatica, and Petitioner remained on restricted 
duty. (Id.). 
 
On May 21, 2019 Premier Occupational Health noted Petitioner’s continued complaints 
of sharp lower back pain. (PX2, p. 130)  Work restrictions were adjusted to allow for 
lifting up to ten pounds. (Id., p. 131)   
 
For the next two months, the Petitioner continued to perform physical therapy at 
Premier Occupational Health and continued to regularly follow up with Dr. Pitsilos.  
(Id., pgs. 103-123)   
  
Lumbar MRI was performed at Molecular Imaging on July 16, 2019, pursuant to the 
order of Dr. Pitsilos.  (Id., pgs. 94-97)  The radiologist’s report indicated disc 
abnormalities at multiple levels, including a 3 mm disc protrusion with effacement of 
the thecal sac at the L4-5 level, causing bilateral stenosis of neuroforamina that 
encroaches the left L4 existing nerve roots.  (Id., p. 95)   Given the findings of the MRI, 
Dr. Pitsilos referred the Petitioner to orthopedic surgeon, Dr. Hong.  (Id., p. 90) 
 
On August 22, 2019 Dr. John Hong, orthopedic surgeon at Gateway Spine & Pain 
Physicians, noted the Petitioner presented for initial consult.  (Px3, p. 14)  Petitioner 
reported a history of injury on May 2, 2019, while at work for Amazon she was “lifting 
roll of tape and felt pop and burning pain in the left lower back”. (Id.)   
 
Dr. Hong reviewed the MRI films, noting facet hypertrophy, compression involving the 
left lateral recess at L4-5 secondary to facet hypertrophy and disc bulge.  (Id.)  On exam, 
left lower lumbar paraspinal tenderness, pain with flexion, and pain with extension was 
noted.  (Id., p. 14)  After the physical evaluation, Dr. Hong diagnosed acute bilateral 
low back pain with left-sided sciatica recommending a bilateral transforaminal epidural 
steroid injection at the L4-5 and L5-S1 levels.  (Id., p. 15) 
 
On September 30, 2019, the Petitioner presented to Dr. Alexander Ghanayem for an 
independent medical examination, at Respondent’s request, pursuant to section 12 of 
the Act.  (Rx1) (Px2, p. 63)  The Petitioner testified that she reported an accident history 
consistent with her testimony at the hearing.  She testified she did not tell him that she 
was “not 100% sure” how she was injured.  (T30) According to Petitioner, Dr. 
Ghanayem’s examination lasted ten minutes.  (T30)   
 
On October 15, 2019, Respondent offered the Petitioner a temporary work placement 
which accommodated her physical restrictions as outlined by Dr. Pitsilos.  (T30)  The 
Petitioner was assigned to work at the St. Vincent DePaul consignment shop. (T30)   She 

21IWCC0575



   Kenny v. Amazon, 19 WC 21948 
 

 4 

sorted clothes throughout the day and was not required to lift anything.  (T30)  She was 
also allowed to stand and sit as she pleased.  (T30)     
 
On October 24, 2019, the Petitioner underwent the proposed bilateral L4-5 L5-S1 
transforaminal epidural steroid injections by Dr. Hong.  (PX3, p. 9)  The Petitioner 
followed up with Dr. Hong on November 6, 2019 reporting substantial relief 
immediately following the injection, with pain returning to a moderately intense level 
as the injections wore off.  (PX3, p. 7)  Given the Petitioner’s response to this injection, 
Dr. Hong recommended a repeat injection to facilitate further improvement and 
functionality, as well as a return to formal physical therapy to focus on core 
strengthening.  (PX3, p. 7)   
 
On November 11, 2019, Dr. Ghanayem issued his IME report from the September 30, 
2019 examination in which he opined that Petitioner did not require any work 
restrictions and could return to her full duty position.  (RX1, Exhibit 2)  Following the 
issuance of this report, Respondent revoked the light duty accommodations for 
Petitioner.  (T31)  Petitioner then contacted the Respondent’s workers’ compensation 
claim handler to ask about next steps at which time the Petitioner was advised to apply 
for short term disability.  (Id. 32)   
 
The Petitioner applied and was approved for short term disability benefits through 
Respondent.  (Id. 33)   This process involved filling out an application using 
Respondent’s online portal and forwarding medical notes and documentation.  (Id.)  
After approximately six months of receiving short term disability benefits, the 
Petitioner’s short-term disability leave transitioned into long term disability leave.  (Id.)   
 
Petitioner has not worked since her light duty position was terminated by Respondent.  
(Id.32)   
 
Dr. Ghanayem, board certified orthopedic surgeon, testified via evidence deposition.  
(RX1, p.7)  In addition to treating patients, approximately 10% of his medical practice is 
devoted to performing independent medical examinations, and he typically performs 
between four and seven of these examinations every week.  (Id., p. 26)   
 
Dr. Ghanayem reviewed the films from the Petitioner’s lumbar MRI, noting the 
presence of age-appropriate degenerative changes at the L3-4 and L4-5 levels.  (Id., p. 
11)  Based upon his review of the MRI films, Petitioner’s subjective complaints and his 
objective findings during Petitioner’s  physical examination, the doctor concluded the 
Petitioner was not a surgical candidate. (Id., p.12)  Dr. Ghanayem diagnosed the 
Petitioner with a soft-tissue injury, which required no injections, surgery, or any further 
medical treatment whatsoever.  (Id., p. 17)  He opined she was capable of returning to 
the same pre-injury work status in spite of her ongoing lower back discomfort given 
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that she already underwent the appropriate medical treatment for a soft-tissue back 
injury.  (Id., p. 18-19) 
 
On December 5, 2019 Petitioner presented to Dr. Anis Mekhail, orthopedic surgeon, at 
Parkview Orthopedic Group who noted an accident history consistent with Petitioner’s 
testimony.  Dr. Mekhail reviewed the MRI imaging, noting severe left-sided L4-5 
stenosis, mostly foraminal, but also significant for lateral recess.  (PX4, p. 6)  Dr. 
Mekhail recommended a left L4-5 decompression and fusion.  (Id., p. 7)  He restricted 
Petitioner from working .  (Id., p. 8) 
 
After her consultation with Dr. Mekhail, the Petitioner returned to see Dr. Pitsilos at 
Premier Occupational Health.  (T34-35)  The Petitioner testified that Dr. Pitsilos had 
been the doctor treating her for the duration of her injury, so she wanted his opinion 
regarding the surgical recommendation from Dr. Mekhail.  (Id., 34-35)  Dr. Pitsilos 
referred the Petitioner for a second opinion with Dr. Ashraf Darwish.  (PX2, p. 30)  Dr. 
Pitsilos explained to the Petitioner that Dr. Darwish would not recommend surgery 
unless it was 100% necessary, so the Petitioner made the appointment for a consultation 
with Dr. Darwish for a second opinion.  (T35)     
 
On January 7, 2020 Dr. Ashraf Darwish at Hinsdale Orthopedics noted an accident 
history consistent with Petitioner’s arbitration testimony. (PX5, p. 13)  Dr. Darwish 
reviewed the lumbar spine MRI noting an L4-5 diffuse disc bulge with left foraminal 
disc protrusion causing left lateral recess and severe left foraminal narrowing.  (Id., p. 
14)  After examination, Dr. Darwish diagnosed radiculopathy, lumbar spinal stenosis, 
and a herniated lumbar disc.  (Id.)  Given the failure of conversative treatment, Dr. 
Darwish concurred with the surgical recommendation for an L4-5 transforaminal 
lumbar interbody fusion with posterior instrumentation and use of allograft bone.  (Id., 
p. 15)  Dr. Darwish noted Petitioner’s lower back problems stemmed from the work-
related accident at issue.  (Id.)  
 
On January 16, 2020, Petitioner followed up with Dr. Mekhail indicating her wish to 
proceed with the proposed surgery.  (PX4, p. 9)   
 
Since January 16, 2020, the Petitioner has continued to follow up with Dr. Mekhail for 
medical care and management approximately every two months.   (T35)(PX4)  
Throughout these follow-up appointments, Dr. Mekhail has continued to recommend 
surgery and restrict the Petitioner from work.  (PX4, pgs. 13-24) 
 
On November 19, 2020, the Petitioner reported to Dr. Mekhail that her leg became so 
numb that she fell, causing her to cut her right arm.  (PX4, p. 21) (T36)  The Petitioner 
testified that was a result of getting up in the night to use the bathroom, and her left leg 
completely gave out, causing her to fall and cut herself.  (T36) 
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Dr. Mekhail testified via evidence deposition that he is a board-certified orthopedic 
surgeon practicing as such since 2003.  (PX6, p. 6)  Dr. Mekhail testified that the 
necessity of Petitioner’s lower back injury was caused by the May 2, 2019 work accident 
at issue.  (Id., pgs. 19-20)  Dr. Mekhail reasoned that the Petitioner had no history of 
lower back pain or complaints prior to the May 2, 2019 injury, and her MRI findings 
clinically correlate with her complaints and symptoms.  (Id., p.20)  The lifting and 
twisting injury which the Petitioner described is a competent mechanism of injury to 
cause of an aggravation of Petitioner’s preexisting lumbar condition.  (Id., pgs. 20-21)  
Dr. Mekhail testified that if the Petitioner does not undergo the proposed surgery, her 
symptoms will likely worsen, with progression of numbness and weakness.   (Id., p. 22)  
 
On March 8, 2021 the Respondent obtained a second IME report, this time from Dr. 
Steven Mather of DMG Orthopedics.  (RX3)  The Petitioner did not meet with Dr. 
Mather and was not examined by Dr. Mather in connection with this report.  (T39-40)  
The Petitioner testified that she has never spoken with Dr. Mather.  (Id.)  For his report, 
Dr. Mather reviewed the MRI films, as well as the December 5, 2019 note from Dr. 
Mekhail, the January 7, 2020 note from Dr. Darwish, and the IME report from Dr. 
Ghanayem.  Dr. Mather agreed with Dr. Ghanayem that the Petitioner more than likely 
suffered a soft-tissue injury as a result of this work accident.  This opinion was based in 
part upon the notation in Dr. Ghanayem’s report that the Petitioner was allegedly not 
sure of the incident which caused her injury.  However, Dr. Mather opined that the MRI 
films demonstrated borderline foraminal stenosis, and if surgery was actually 
warranted, a decompression should be pursued as opposed to the fusion surgery 
recommended by Dr. Mekhail and Dr. Darwish.  (Id.) 
 
The Petitioner testified that as she has been waiting to proceed with the proposed 
surgery, her lower back condition is worsening.  (T36)  She has a difficult time sleeping 
and has slept in a recliner to take pressure off of her lower back.  (Id.37)  She struggles 
with activities of daily living, such as cleaning her home and cannot lift her young 
grandchildren or be intimate with her husband.  (Id.37-38)  The Petitioner testified that 
she wants to undergo the proposed surgery because she wants her life back.  (Id.39)   
 
 

CONCLUSIONS OF LAW 
 

CREDIBILITY OF PETITIONER 
 

The Arbitrator found the Petitioner to be an exceedingly credible witness.  The 
Petitioner’s demeanor - the tone of her voice, her facial expressions, eye contact with the 
Arbitrator, the overall way in which she carried herself - conveyed to the Arbitrator that 
she was honest and trustworthy.  The Petitioner was confident in telling the story of her 
accident and subsequent injuries.  She withstood rigorous cross-examination and 
emerged unscathed.  In addition, the medical records in evidence corroborate 
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Petitioner’s testimony.  Accordingly, the Arbitrator places a great deal of weight on her 
testimony. 

ACCIDENT 
 
Based upon the greater weight of the evidence, the Arbitrator finds that the Petitioner 
suffered an accident that arose out of and in the course of her employment with 
Respondent. 
 
Petitioner testified credibly that while performing her assigned duties for the 
Respondent, she was injured as a result of lifting and twisting while attempting to 
change a roll of tape.  Petitioner’s testimony is corroborated by the treating medical 
records which chronicle her consistent reporting of the accident to numerous medical 
providers.   
 
The Arbitrator finds Dr. Ghanayem’s note, that Petitioner was “not 100% sure” how she 
was injured, inconsistent with the many histories and statements that Petitioner 
reported to her treating medical providers prior to the Ghanayem IME.   
 
No medical expert testified or opined that the Petitioner did not suffer any injury as a 
result of the described incident of May 2, 2019.   
 
Based upon the foregoing, the Arbitrator finds that the Petitioner did suffer an accident 
that arose out of and in the course of her employment by Respondent on May 2, 2019.        
 

CAUSAL CONNECTION 
 
Based upon the greater weight of the evidence, the Arbitrator finds the Petitioner’s 
current condition of ill-being is causally connected to the work accident of May 2, 2019. 
 
The Petitioner’s credible, unrebutted testimony was that prior to the accident at issue, 
she was in good physical shape, and had never suffered any significant injury to her 
lower back.  The medical evidence is completely void of any information or 
documentation which would contradict this testimony.  Petitioner provided consistent 
histories of this work accident to each and every one of her medical providers.     
 
Although Petitioner most likely suffered from preexisting, degenerative conditions in 
her lower back, such condition(s) were asymptomatic prior to the accident at bar. The 
subject work injury may not be the sole, proximate cause but is, at a minimum, a 
causative factor in Petitioner’s condition of ill-being and need for medical care. 
 
The Arbitrator finds the testimony of Dr. Anis Mekhail credible and persuasive.  The 
Arbitrator notes that Dr. Mekhail’s opinions regarding proposed medical treatment are 
corroborated by the opinions of Dr. Ashraf Darwish, who after reviewing the MRI films 
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and performing an examination of the Petitioner also opined that Petitioner was a 
candidate for the same surgery recommended by Dr. Mekhail.         
   
The Arbitrator is not persuaded by the testimony or opinions of Dr. Alexander 
Ghanayem.  While Dr. Ghanayem opined that the Petitioner had reached maximum 
medical improvement and required no further medical treatment of any kind, he 
acknowledged her credible complaints of ongoing lower back pain and suggested that 
these complaints may be permanent in nature.  Clearly, this is not consistent with a 
diagnosis of a soft tissue injury, which Dr. Ghanayem testified should have resolved 
with physical therapy and conservative treatment.  Dr. Ghanayem only saw the 
Petitioner one time for approximately ten minutes in September of 2019.  By his own 
admission, he has “no idea” what the Petitioner’s current condition looks like at the 
current time.  This is in stark contrast to Dr. Mekhail, who has treated and seen the 
Petitioner consistently since his initial evaluation.   
 
The Arbitrator does not find Dr. Ghanayem’s note, that Petitioner stated she was not 
“100% percent sure” of how she was injured, credible in light Petitioner’s consistent 
reporting to her treating medical providers regarding her workplace accident. 
 
The Arbitrator is not persuaded by the opinions of Dr. Mather, who did not examine or 
speak to the Petitioner.  
 
Based upon the foregoing, including the credible testimony of the Petitioner, the 
credible testimony of Dr. Anis Mekhail, the medical notes, records, and the greater 
weight of the evidence, the Arbitrator finds that the Petitioner’s current condition of ill-
being is causally connected to the work incident of May 2, 2019. 
 

MEDICAL BILLS 
 

Given the Arbitrator’s finding regarding casual connection, and based upon the greater 
weight of the evidence, the Arbitrator finds that all claimed medical services provided 
to Petitioner were reasonable and necessary, and further finds that the Petitioner is 
entitled to payment of all related medical expenses.  Accordingly, Respondent is liable 
for all of Petitioner’s medical expenses, pursuant to the medical fee schedule, including 
$1,769.00 from Parkview Orthopedic Group as provided in Sections 8(a) and 8.2 of the 
Act. 
 

PROSPECTIVE MEDICAL TREATMENT 
 
Based upon the greater weight of the evidence contained in the record, including the 
credible testimony of Petitioner and the opinions of her treating medical providers, the 
Arbitrator finds that Petitioner has established entitlement to future medical care as 
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prescribed by her treating medical providers, including, but not limited to, the lumbar 
surgery proposed by Dr. Mekhail. 
   

TTD 
 
Given the Arbitrator’s finding regarding casual connection, and based upon the greater 
weight of the evidence, the Arbitrator finds that Petitioner has established that she is 
entitled to payment of temporary total disability benefits from May 4, 2019 through 
October 15, 2019, as well as from November 12, 2019 through the date of hearing on 
March 12, 2021.  The evidence demonstrates that aside from a brief light duty 
accommodation offered by the Respondent and performed by the Petitioner from 
October 16, 2019 through November 11, 2019, the Petitioner has not worked for 
Respondent since attempting to perform her duties on May 3, 2019.  The greater weight 
of the evidence supports the finding that the Petitioner has been totally disabled from 
working for Respondent since that time, given the Respondent’s inability to offer a 
proper accommodation.  The Arbitrator finds the opinions of Dr. Mekhail, Dr. Pitsilos, 
and Dr. Hong to be persuasive and credible that the Petitioner has been and should be 
restricted from performing full duty work pending surgery.  The Arbitrator was not 
persuaded by the opinions of Dr. Ghanayem and Dr. Mather that the Petitioner is 
capable of performing regular and unrestricted work duties. 
 
Based upon the foregoing and the greater weight of the evidence, the Arbitrator finds 
that the Petitioner is entitled to TTD benefits in the lump sum of $25,173.72, totaling 93 
1/7 weeks of temporary disability at a rate of $270.27 per week, which represents the 
periods of May 4, 2019 through October 15, 2019, and again from November 12, 2019 
through March 12, 2021.     
 

RESPONDENT’S CREDIT 
 

The parties stipulated that Respondent has paid $6,437.53 in TTD benefits, for which it 
is entitled to a credit.  Further, the Petitioner has received short term and long-term 
disability benefits from the Respondent, for which the Respondent is entitled to a credit 
totaling an additional $18,736.19, which represents its claimed liability in temporary 
disability benefits as of the date of hearing.   
 
Based upon the foregoing, and the greater weight of the evidence, the Arbitrator finds 
that the Respondent is entitled to a credit for TTD paid totaling $6,437.53, as well as a 
credit under 8(j) totaling $18,736.19 for non-occupational disability benefits received by 
the Petitioner.      
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Casandra Patrick, 

Petitioner, 

vs. NO:  18 WC 30979 

Walmart, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of medical and 
permanent disability and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.  The Commission further 
remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 1, 2021, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
November 19, 2021 

/s/Deborah L. Simpson 
o11/17/21 Deborah L. Simpson 
DLS/rm 
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Rhonda R. Tillman, 

Petitioner, 

vs. NO:  19 WC 12840 

Mado Healthcare, LLC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, prospective medical expenses, and procedural and evidentiary rulings, and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

November 24, 2021 /s/ Marc Parker   
MP:yl     Marc Parker 
o 11/18/21
68

            /s/ Carolyn M. Doherty   
    Carolyn M. Doherty 

/s/ Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

NICOLE KOSZUTA, 

Petitioner, 

vs. NO:  15 WC 21448 

BLOOMINGDALE SCHOOL DISTRICT 13, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of accident, causal 
connection, medical expenses, prospective medical treatment, and temporary total disability 
(TTD), and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial 
Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 6, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Under Section 19(f)(2) of the Act, no "county, city, town township, incorporated village, 
school district, body politic, or municipal corporation" shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

November 24, 2021
/s/Christopher A. Harris 

CAH/tdm     Christopher A. Harris 
O: 11/18/21 
052 

           /s/ Carolyn M. Doherty 
    Carolyn M. Doherty 

/s/Marc Parker 
    Marc Parker 
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