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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Perry Freeman, 
Petitioner, 

vs. NO:  18 WC 4996 

Monee Fire Department, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of medical, temporary disability and 
permanent disability and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 28, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

October 4, 2021 /s/Deborah L. Simpson 

o9/29/21 
Deborah L. Simpson 

DLS/rm 
046 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Perry Freeman, 
Petitioner, 

vs. NO:  15 WC 24213 

Monee Fire Department, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of medical, temporary disability and 
permanent disability and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 28, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

October 4, 2021 /s/Deborah L. Simpson 

o9/29/21 
Deborah L. Simpson 

DLS/rm 
046 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

FREEMAN.PERRY 

Employee/Petitioner 

MONEE FIRE PROTECTION DISTRICT 

Employer/Respondent 

Case# 15WC024213 

18WC004996 

On 10/28/2019, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 1.60% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0154 KROL BONGIORNO & GIVEN LTD 

RANDALL SLADEK 

20 S CLARK ST SUITE 1820 

CHICAGO, IL 60603 

0507 RUSIN & MACIOROWSKI LTD 

PATRICK J JESSE 

10 S RIVERSIDE PLZ SUITE 1925 

CHICAGO. IL 60606 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

FOTIS MARKADAS, 

Petitioner, 

vs. NO:  16 WC 03308 

VILLAGE OF NILES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review having been filed by the Respondent and Petitioner herein, 
and notice given to all parties, the Commission, after considering the issues of causal connection, 
permanent partial disability, and Other-PPD credit, and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 28, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 
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October 6, 2021
o- 9/21/21             /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
           Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILLIAMSON )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down    None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Alma Burwell, 

Petitioner, 

vs. No.  19 WC 24787 

Walgreen’s, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, prospective medical care and temporary disability, and being advised of the 
facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation, medical benefits or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill.2d 327 (1980). 

The Commission notes the last pre-arbitration medical record from Dr. Gornet is dated 
July 20, 2020.  Dr. Gornet discussed recent CT discogram findings1 and recommended fusion 
surgery at L5-S1.  His note further states: “We have also initiated MRI spectroscopy L3 to S1.”  
Dr. Gornet testified by evidence deposition on August 10, 2020, three days before the arbitration 
hearing.  He did not know whether the MRI spectroscopy had been performed.  There are no 
MRI spectroscopy medical records or bills in evidence.   

1 Petitioner had already undergone an MRI ordered by Dr. Gornet. 
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The Commission modifies the award of prospective medical care to state that Respondent 
shall authorize and pay for the treatment recommended by Dr. Gornet, including but not limited 
to a single-level disc fusion, but excluding an MRI spectroscopy as not medically necessary 
because the diagnosis and surgical recommendation have already occurred. 

 
All else is affirmed and adopted. 
 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed October 21, 2020, is hereby modified as stated herein and otherwise affirmed and 
adopted. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 

Petitioner the sum of $461.95 per week for a period of 54 3/7 weeks, from July 30, 2019 through 
August 13, 2020, that being the period of temporary total incapacity for work under §8(b), and 
that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing 
and determination of a further amount of temporary total compensation, medical benefits or of 
compensation for permanent disability, if any.  

 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay related 

medical bills in evidence pursuant to §§8(a) and 8.2 of the Act and subject to a credit and hold 
harmless. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that the MRI spectroscopy is 

denied. 
 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide 

prospective medical care in the form of the surgery recommended by Dr. Gornet and the 
treatment incidental thereto, pursuant to §§8(a) and 8.2 of the Act. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 

Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 
  

21IWCC0505



19 WC 24787 
Page 3 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 6, 2021 
     

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-08/18/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson  
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Petitioner Attorney David Nelson 
Respondent Attorney James Egan 

          DATE FILED: 10/8/2021 

/s/Christopher Harris,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MICHAEL PINI, 

Petitioner, 

vs. NO:  18 WC 34796 

SCF LEWIS AND CLARK 
TERMINALS, LLC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of jurisdiction, employment relationship, 
causal connection, medical expenses, prospective medical treatment, temporary total disability 
(TTD), and permanent partial disability (PPD), and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 9, 2021 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The bond requirement in Section 19(f)(2) of the Act is only applicable when the 
Commission has entered an award for the payment of money. Therefore, no bond is set by the 
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Commission. The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

October 8, 2021
/s/Christopher A. Harris 

CAH/tdm     Christopher A. Harris 
O: 10/7/21 
052 

           /s/ Maria E. Portela 
    Maria E. Portela 

/s/Marc Parker 
    Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC011909 
Case Name PATTERSON, JEFFREY v. DUQUOIN IIP 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0507 
Number of Pages of Decision 22 
Decision Issued By Marc Parker, Commissioner 

Petitioner Attorney Thomas Rich 
Respondent Attorney Kenton Owens 

          DATE FILED: 10/8/2021 

/s/Marc Parker,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jeffrey Patterson, 

Petitioner, 

vs. NO:  18 WC 11909 

State of Illinois, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, causal 
connection, permanent partial disability, medical expenses, prospective medical expenses, wage 
calculations, benefits rates, notice, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 7, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

21IWCC0507
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

October 8, 2021 /s/ Marc Parker   
MP:yl     Marc Parker 
o 10/7/21
68

            /s/ Maria E. Portela 
    Maria E. Portela 

/s/ Christopher A. Harris 
Christopher A. Harris 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC029683 
Case Name CURRAN, MICHAEL T v. ADVANCE 

MECHANICAL 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0508 
Number of Pages of Decision 14 
Decision Issued By Marc Parker, Commissioner 

Petitioner Attorney Richard Greenfield 
Respondent Attorney Richard Sledz 

          DATE FILED: 10/8/2021 

/s/Marc Parker,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Michael T. Curran, 

Petitioner, 

vs. NO:  15 WC 29683 

Advance Mechanical Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, notice, causal connection, 
permanent partial disability, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 31, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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The bond requirement in Section 19(f)(2) of the Act is only applicable when the 
Commission has entered an award for the payment of money. Therefore, no bond is set by the 
Commission. The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

October 8, 2021 /s/ Marc Parker   
MP:yl     Marc Parker 
o 10/7/21
68

            /s/ Maria E. Portela 
    Maria E. Portela 

/s/ Christopher A. Harris 
Christopher A. Harris 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 17WC001651 
Case Name LICKENBROCK, SCOTT v. ST OF IL DEPT 

OF SOUTHWESTERN 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0509 
Number of Pages of Decision 21 
Decision Issued By Maria Portela, Commissioner, 

Thomas Tyrrell, Commissioner 

Petitioner Attorney Thomas Rich 
Respondent Attorney Caitlin Fiello 

          DATE FILED: 10/8/2021 

/s/Maria Portela,Commissioner 
               Signature 

DISSENT 
/s/Thomas Tyrrell,Commissioner 

               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse (Accident)  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Scott Lickenbrock, 

Petitioner, 

vs. NO:  17 WC 1651 

SOI / Southwestern Illinois Correctional Center, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by Respondent herein and 
notice given to all parties, the Commission, after considering all issues, and after being advised of 
the facts and law, reverses the Decision of the Arbitrator as stated below. 

Findings of Fact 

Petitioner worked as a correctional officer for Respondent from 1995 until he changed 
positions in 2015. In August 2015, Petitioner became a correctional food service supervisor. 
Petitioner testified that during his years as a correctional officer, he worked on the tact team for 
approximately five years; however, he last worked on the tact team in 2005. He testified that the 
tact team is designed to control unruly inmates. The officers on the team continued to work their 
normal shifts; however, they underwent specialized training for four hours each month. Petitioner 
testified that the team practices maneuvers such as cell extractions, cuffing and escorting inmates, 
and using batons. Petitioner testified that being a member of the tact team requires the use of force 
as well as gripping and his duties required the use of his arms and hands.  

Petitioner also worked as a correctional officer in the segregation unit for five years. He 
testified that when he worked in segregation, he had to open the chuckholes with Folger Adams 
keys. He testified it is difficult to open the locks because, “[i]nmates are constantly throwing their 
juice and food, and the food is getting into the key lock mechanism, and it’s all rusty.” (Tr. at 24). 
Petitioner testified that the Folger Adams keys are very hard to turn. He testified that during his 
five years working in segregation, he noticed pain in his hands, wrists, and elbows; however, the 
pain was never significant enough that he reported it to anyone. When asked what he did to 
continue working as a correctional officer despite his symptoms, Petitioner testified that he ignored 
his pain because he initially believed it was a normal part of aging. Under cross-examination, 
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Petitioner admitted that he has not worked in the segregation area since 2006. He testified that he 
only used the Folger Adams keys when he worked in segregation. During that time, he was 
responsible for eight inmates during each shift and estimated he opened one of the locks around 
fifty times each shift. Petitioner testified that each shift was 7.5 hours. 

Petitioner testified that in his current position as a correctional food supervisor he 
supervises inmates, helps inmates prepare meals, keeps track of all materials the inmates use to 
clean the area including toxic materials, and he is in charge of the inmate line when the inmates 
are served their meals. He testified that in his role as a food service supervisor, opening locks 
causes the most problems with his hands. He testified: 

“Because our locks, they do not work in dietary. They’re rusty, 
they’re old. You really got to work them to get them open. You 
know, it’s just—dietary you’re constantly cleaning, so everything is 
getting rusty, and they just don’t—they don’t open.” 

(Tr. at 18). Petitioner testified that maintenance does not have the necessary equipment to fix the 
malfunctioning locks. He testified that he continues to work in shifts lasting 7.5 hours. He 
estimated that during each shift, he opens an average of 125 locks. Petitioner testified that some 
locks take up to 10 seconds to open because they are rusty. Some locks are easy to open and take 
around two seconds to open. 

In the detailed work history Petitioner authored, he wrote that he picks up cases of cans 
weighing approximately 30 pounds as well as 5-gallon buckets of water used for cleaning several 
times a day. (PX 6). Petitioner also wrote that he lifts a 100-pound bag of beans three times a week 
and pushes carts weighing 50-300 pounds once or twice a week. He wrote that he pushes carts 
weighing up to 600 pounds once a week. The official position description for a food service 
supervisor indicates the position requires receiving and inspecting items weighing only up to 50 
pounds. (RX 3).   

On December 15, 2016, Petitioner completed a Notice of Injury alleging an accident date 
of December 13, 2016. (RX 1). Petitioner wrote that since he began working as a food supervisor, 
he experienced symptoms he attributed to the excessive number of times he opened doors and 
locks. Petitioner testified that during the first year and a half that he held his current position he 
started developing the following symptoms: bilateral constant hand numbness, shooting pain up 
his arms and into the elbows, and difficulty sleeping at night due to numbness and pain. He testified 
that if he holds something, sometimes he feels an “electric bolt” run up his arm and he drops items. 
Petitioner testified that this happened three times at work on the morning of the hearing. He 
testified that he continues to wake up at night and has worsening pain in his bilateral hands, wrists, 
and elbows. Petitioner testified that he would like to proceed with the surgery recommended by 
his treating physician, Dr. Mirly. Petitioner continues to work in his regular position. He testified 
that he wore splints for a short period, but eventually stopped using them because they did not 
relieve his symptoms.  

The detailed work history Petitioner authored reveals a long history of jobs outside of his 
employment with Respondent that required the use of fine motor skills as well his bilateral hands, 
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wrists, and arms. (PX 6). Petitioner’s work history includes jobs that involve welding, repairing 
engines and carburetors, maintaining equipment and vehicles, and maintaining buildings on his 
family farm. He also wrote that his maintenance duties on the farm include electrical work, 
plumbing, changing worn bearings, fluids, and filters. During his testimony, Petitioner attempted 
to minimize the work he performs on the family farm as well as the extent of his small engine 
repair business.   

Petitioner testified that his hobbies include fishing, hunting, and scuba diving. He denied 
engaging in any activities that involve forceful repetitive use of his arms or hands. Petitioner 
testified that he rides a motorcycle. He testified that in the year before the hearing he rode 
approximately 950 miles on his motorcycle. He testified that an average motorcycle ride lasts three 
to four hours and includes several breaks. Petitioner testified that his motorcycle has handlebars 
where his hands are position just above shoulder level. 

Medical Treatment 

On November 28, 2016, Petitioner visited his primary care doctor as a follow up to a 
hospital visit regarding chest pain he experienced a few days earlier. Petitioner reported having 
some constant numbness in the right hand that worsened with certain positions like driving. The 
doctor ordered an EMG/NCS of the bilateral arms and diagnosed Petitioner with carpal tunnel. 
The results of the December 13, 2016, EMG/NCS were consistent with bilateral mild carpal tunnel 
syndrome. 

Dr. Mirly, a board-certified orthopedic hand surgeon, first examined Petitioner on March 
2, 2017. (PX 5). Petitioner complained of bilateral hand pain and numbness, shooting pain up his 
arms, and pain in his elbows. He reported that since he began working in the kitchen his symptoms 
have worsened. Petitioner complained of pain particularly in the position of being in the kitchen 
lifting heavy cans and gave classic symptomatology of carpal tunnel syndrome with frequent 
nocturnal awakening and shaking of his hands. He also complained that his hands fall asleep when 
he drives. Dr. Mirly diagnosed bilateral carpal tunnel syndrome, right lateral epicondylitis, and 
right Wartenberg syndrome. He fitted Petitioner with wrist splints to see if they improved his 
symptoms.  

On March 6, 2018, Dr. Mirly diagnosed Petitioner with bilateral carpal tunnel syndrome, 
right lateral epicondylitis, and possible right Wartenberg syndrome. He continued to recommend 
Petitioner wear wrist splints at night and discussed options such as injections or a surgical release 
for both the lateral epicondylitis and carpal tunnel syndrome. Petitioner wanted to continue to 
observe instead of undergoing additional treatment. Petitioner returned to Dr. Mirly on December 
19, 2019, and reported worsening symptoms in both hands as well as bilateral shoulder pain. 
Petitioner denied any specific accident or injury and reported his symptoms were severe at night. 
Dr. Mirly performed bilateral carpal tunnel injections. There are no further office visit notes. 
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Expert Opinions 

Dr. Harvey Mirly—Treating Physician 

Dr. Mirly testified via evidence deposition on behalf of Petitioner on September 20, 2019. 
(PX 7). His testimony was consistent with his office visit notes. He testified that he recommends 
surgery when there are significant symptoms despite an attempted course of nonoperative 
treatment. Dr. Mirly testified that the job duties associated with Petitioner’s current position are 
the type of activities that could contribute to or exacerbate carpal tunnel syndrome and lateral 
epicondylitis. He testified that this opinion is based on Petitioner’s work history and his history of 
working for Respondent for 22 years with Petitioner’s symptoms reportedly worsening only when 
he obtained the food service position.  

Dr. Mirly testified that Petitioner never described the percent of time he spent doing each 
of his job duties. He testified that he does not know how long Petitioner spent locking and 
unlocking doors. He testified that the only information he knows regarding Petitioner’s work duties 
is reflected in his office visit notes. He assumes Petitioner’s duties throughout each day are varied. 
Dr. Mirly testified that driving a motorcycle can be an aggravating activity due to the exposure to 
vibration of the handlebars. He agreed that this activity is a contributing factor to the development 
of carpal tunnel syndrome. Dr. Mirly also testified that some elements of hunting and fishing can 
also contribute to and aggravate carpal tunnel syndrome.  

Dr. Patrick Stewart—Respondent Section 12 Examiner 

Dr. Stewart, a board-certified hand surgeon, examined Petitioner on Respondent’s behalf 
on February 18, 2020. (RX 5). Petitioner reported the bilateral carpal tunnel injections Dr. Mirly 
performed in December 2019 provided relief for approximately one week. He complained of 
numbness and tingling in the thumb, index, middle, and half of the ring fingers. He complained of 
discomfort extending up his forearm and reported dropping items. He reported feeling like he had 
decreased strength and woke up at night. Dr. Stewart reviewed the written job description 
Petitioner authored and noted that Petitioner was most concerned about having to lock and unlock 
doors and drawers all day.  

After reviewing the records and examining Petitioner, the doctor diagnosed bilateral carpal 
tunnel syndrome. He wrote: 

“Repetitive, forceful activities with vibration exposure and cold 
exposure have been linked to an increased risk for developing or 
exacerbating compression neuropathies such as carpal tunnel. This 
also includes extremes of wrist position. Scott’s greatest concerns 
are about locking and unlocking the different doors, deadbolts and 
padlocks. In his description this takes 1 to 3 seconds, depending on 
the difficulty of getting the lock open. That would essentially 
correspond to between 6 and 18 minutes total of this activity in a 
given work day. Though repetitive there certainly is not a requisite 
significant degree of force in opening a standard door lock or 
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padlock. Additionally, the period of recovery between these 
activities would obviously be far greater than the period of time 
exposed to this activity. Therefore, this activity would not place him 
at an increased risk of compression neuropathy because of the lack 
of requisite force and the period of time between these activities for 
recovery. Additionally, as a supervisor there is a significant portion 
of the day where he is not involved directly in the preparation and 
cleanup…Again there was a significant variability in all of the tasks 
performed on a given day. Therefore, his work activities have not 
served as a significant causal or aggravating factor.” 

Id. Dr. Stewart opined that Petitioner’s treatment has been appropriate and that Petitioner would 
benefit from surgical decompression.  

Dr. Stewart testified via evidence deposition on Respondent’s behalf on April 14, 2020. 
(RX 6). He is a board-certified hand surgeon specializing in the arm from the elbow down. He 
testified that carpal tunnel syndrome and lateral epicondylitis development can be activity related. 
He testified that the results of his examination of Petitioner were consistent with bilateral carpal 
tunnel syndrome, but Petitioner did not have significant symptoms of lateral epicondylitis. The 
doctor testified that he miscalculated the time spent opening and closing locks in his report. Dr. 
Stewart testified that if each of the 125 locks Petitioner encountered during each shift took one to 
three seconds to open, then Petitioner only spent two to six minutes each shift opening and closing 
locks. When asked if he felt Petitioner’s bilateral carpal tunnel syndrome is work-related, Dr. 
Stewart testified: 

“I did feel it was not…I relied on his description of the job, the areas 
that he felt were most concerning. And, again, there is not the 
requisite force in repetition in opening those locks. The exposure is 
very much limited in deference to the amount of time in a given 
eight-hour work shift. The activities are varied based on the different 
jobs…So there is an exceptionally large amount of time for recovery 
from different activities than there is when the activities are 
occurring.” 

Id. at 20. He testified that the farm activities and descriptions Petitioner provided of his work on 
the farm are very hand intensive and there is also exposure to vibration. He testified that operating 
a farm for 41 years and performing the activities Petitioner described on a continuous basis would 
put Petitioner at an increased risk for carpal tunnel syndrome. 

Dr. Stewart testified that he agreed with Dr. Mirly’s surgical recommendation. He testified 
that the occupational history contained in his report was taken entirely from Petitioner. He agreed 
that Petitioner indicated he had some symptoms before moving to the food supervisor role and that 
Petitioner said the new role caused his symptoms to worsen. Dr. Stewart testified that he gave 
Petitioner free rein to discuss any job activities or positions that he felt contributed to or worsened 
his condition and Petitioner only discussed the activities in his current role as a food service 
supervisor. Regarding the effect of the repetitive opening of locks, the doctor testified, “[i]f you 
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do something 125 times, it’s repetitive. If you do something twice, it’s repetitive. But at over an 
eight-hour period where the total sum of the activities takes 6 minutes, is not an at-risk activity.” 
Id. at 32. Dr. Stewart testified that Petitioner was most concerned about the master locks he had to 
open and close. He testified that he knows how much force is required to “…put a key in and open 
a master lock.” Id. at 33. Dr. Stewart acknowledged that some of the locks Petitioner encountered 
each day are of varied ages and might be more difficult to open than others.  

Regarding the importance of Petitioner’s history of family farming, Dr. Stewart testified: 

“It makes me more concerned that it is the activities—because the 
activities that were not disclosed, specifically the farming, is very 
heavy, very repetitive, vibration exposure. Obviously, the cold 
exposure, because you’re working year round…So when I first saw 
him and didn’t feel that it was related to his activities as a supervisor 
in the food service, I was—I felt that it was idiopathic. I didn’t have 
a significant activity. Obviously, no health-related constitutional 
risk factors for Mr. Lickenbrock. I now feel that it is more likely 
related to the years of farming, and the heavy work, and vibration 
exposure, cold exposure, that are required for that position.”  

Id. at 53. Dr. Stewart testified that considering the duties Petitioner performs as a food service 
supervisor, Petitioner’s job did not significantly alter or exacerbate the progression of his carpal 
tunnel syndrome. 

Conclusions of Law 

Petitioner bears the burden of proving each element of his case by a preponderance of the 
evidence. Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003). He must show by a 
preponderance of the evidence that he suffered a disabling injury which arose out of and in the 
course of his employment. Id. A claimant alleging an accidental injury due to repetitive trauma 
must show that the injury is work-related and not a result of the normal degenerative aging process. 
See Peoria County Belwood Nursing Home v. Indus. Comm’n, 15 Ill. 2d 524, 530 (1987). After 
carefully considering the totality of the evidence, the Commission finds Petitioner did not meet his 
burden of proving he sustained a work-related injury as a result of repetitive trauma. 

Most cases involving claims of repetitive trauma rely heavily on the opinions of medical 
experts. Here, the Commission also finds the expert opinions most enlightening. After closely 
reviewing the evidence, the Commission finds the opinions of Dr. Stewart, Respondent’s Section 
12 Examiner, regarding the lack of causal connection to Petitioner’s employment most credible. 
Petitioner alleges he developed bilateral carpal tunnel syndrome and lateral epicondylitis primarily 
due to job activities associated with his current position as a correctional food service supervisor. 
The evidence shows that Petitioner attributed his conditions primarily to the repetitive locking and 
unlocking of locks throughout the facility as well as duties such as preparing meals and carrying 
and pushing heavy items. Dr. Mirly, Petitioner’s treating physician, opined that Petitioner’s job 
duties caused, aggravated, or worsened Petitioner’s bilateral conditions. However, the 
Commission finds the explanation Dr. Stewart provided in support of his opinion that Petitioner 
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did not sustain an injury due to work-related repetitive trauma was the most credible. Dr. Stewart’s 
opinion truly took into account the full extent of Petitioner’s job as a food service supervisor and 
the activities he performed outside of work. 

Dr. Stewart credibly explained why the amount of key turning Petitioner does each day at 
work could not cause or exacerbate Petitioner’s condition. While Petitioner’s assertion that he had 
to unlock locks up to 125 times per shift initially sounds excessive, Dr. Stewart did the math and 
credibly explained why that amount of key turning could not have aggravated or worsened 
Petitioner’s condition. Dr. Stewart credibly testified that performing an activity 125 times over an 
eight-hour shift when the activity takes a total of six minutes each shift is not an at-risk activity for 
carpal tunnel syndrome. Dr. Stewart also credibly testified that Petitioner’s work duties, including 
the opening of locks throughout his shift, do not require the amount of force and repetition 
necessary to cause or aggravate Petitioner’s condition. Furthermore, the Commission finds Dr. 
Stewart’s opinion that Petitioner’s extensive history of working on his family farm most likely 
caused or aggravated Petitioner’s condition credible.  

The Commission finds that Petitioner’s testimony regarding the extent of the work—or 
lack thereof—he performs on the farm as well as the extent of his small engine repair business was 
disingenuous in light of the detailed descriptions he provided in Petitioner’s Exhibit 6 prior to the 
arbitration. Instead, the detailed job description and work history Petitioner authored before both 
Dr. Stewart’s evidence deposition and the arbitration hearing most credibly explains the extent of 
Petitioner’s hand-intensive work performed on the family farm and with his small engine repair 
business. Once Dr. Stewart learned the true breadth and length of Petitioner’s work on the farm, 
Dr. Stewart credibly explained why Petitioner’s history of farm work most likely caused or 
aggravated Petitioner’s condition. 

A close review of the evidence reveals that Dr. Mirly did not know the true extent of 
Petitioner’s work on the family farm and his engine repair business. Likewise, Dr. Mirly 
admittedly did not know the frequency during each shift with which Petitioner performed tasks 
such as turning keys in locks that the doctor believed could aggravate Petitioner’s carpal tunnel 
syndrome. He did not know how much force Petitioner had to exert when locking and unlocking 
the doors. Dr. Stewart credibly explained that even if a potentially aggravating activity is repetitive, 
one must consider the amount of force used. Furthermore, he testified the amount of rest time 
Petitioner had between these potentially aggravating activities during his shifts. Petitioner’s own 
descriptions of his work duties reveal a lot of varied activities with sufficient rest time between 
any repetitive activities. Petitioner’s job does not require him to perform the same activity for an 
extensive period. 

Finally, the Commission finds that Petitioner failed to prove his past duties as a correctional 
officer caused or contributed to his current condition of ill-being. Dr. Stewart credibly testified 
that medically, one is unable to assign causation for a current diagnosis or current symptoms to 
any of Petitioner’s past duties as a correctional officer. Petitioner testified that various positions 
and duties he performed during his limited time serving on the tact team and working in 
segregation involved extensive use of his hands, wrists, and arms as well as forceful movements. 
However, he last served on the tact team in 2005 and has not worked in segregation since 2006. 
These prior duties ended years before he sought any medical treatment or was diagnosed with 
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carpal tunnel syndrome and lateral epicondylitis. The Commission finds that Petitioner failed to 
meet his burden of proving he sustained an accidental injury due to any work-related repetitive 
trauma.    

For the foregoing reasons, the Commission denies benefits to Petitioner because he did not 
sustain an injury arising out of and in the course of his employment. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on July 27, 2020, is reversed in its entirety and all benefits are denied. 

October 8, 2021
o: 8/10/21 
TJT/jds 
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela  

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

DISSENT 

I respectfully dissent from the opinion of the majority and would affirm and adopt the 
Decision of the Arbitrator. After carefully considering the totality of the evidence, I believe 
Petitioner met his burden of proving he sustained an injury due to work-related repetitive trauma. 

Petitioner has worked as for Respondent for over 20 years primarily as a correctional 
officer. The evidence shows that even before he obtained his current position as a food service 
supervisor, he engaged in many work-related activities that required the forceful use of his bilateral 
hands, wrists, and arms. Respondent does not dispute Petitioner’s recitation of his work history. I 
believe Petitioner testified credibly regarding the impact different work assignments have had on 
the condition of his hands, wrists, and arms. Petitioner also testified credibly regarding his work 
history outside of his employment with Respondent as well as his work on the family farm. To 
bolster its opinion, the majority states that Petitioner’s testimony was disingenuous regarding his 
farm work and his work repairing small engines. However, Petitioner’s testimony did not conflict 
with the information he wrote in Petitioner’s Exhibit 6. Instead, Petitioner attempted to add the 
context necessary for the finder of fact to determine whether he met his burden of proving a 
compensable injury due to work-related repetitive trauma. The context was necessary to prevent 
someone from blowing the extent of his outside work on the farm out of proportion. Unfortunately, 
Dr. Stewart and now the majority have done just that. 
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Contrary to the majority, I believe Dr. Mirly, Petitioner’s treating doctor, provided the most 
credible opinion regarding the causal connection between Petitioner’s condition and his job as a 
food service supervisor. Dr. Mirly not only is most familiar with Petitioner and his condition, but 
he also provided sound reasoning in support of his opinion that there is a causal relationship 
between Petitioner’s diagnoses and his current job. Perhaps the most compelling evidence in 
support of Dr. Mirly’s opinion is the undisputed fact that Petitioner did not seek any medical 
treatment for symptoms such as numbness, tingling, weakness, and pain in his bilateral upper 
extremities before he became a food supervisor. Despite working for Respondent, in addition to 
any work he did on the family farm and in his small engine repair “business” for several years, 
Petitioner’s condition did not deteriorate until he began working in his current position. Given that 
history, and based on Petitioner’s report of his job duties, Dr. Mirly determined Petitioner’s job 
duties as a food supervisor at least contributed to his current condition of ill-being. Dr. Stewart 
never provided an explanation regarding why Petitioner’s carpal tunnel syndrome worsened as 
soon as Petitioner began this new assignment. This glaring omission undercuts the credibility of 
Dr. Stewart’s opinions. Dr. Stewart also failed to explain why Petitioner’s job duties with 
Respondent in the almost two decades before he became a food service supervisor are not relevant 
given the lack of a formal diagnosis or any medical treatment in the years before the date of 
accident. Yet Dr. Stewart saw absolutely no problem with identifying Petitioner’s 40-year history 
of performing light work on the family farm as the cause of Petitioner’s condition. 

I believe the Arbitrator took great care in weighing all the evidence and writing a detailed 
and well-reasoned Decision. The Arbitrator correctly concluded that Petitioner testified credibly 
and that the opinions of Dr. Mirly are more credible than those of Dr. Stewart. The most credible 
evidence supports a finding that Petitioner met his burden of proving he sustained an injury due to 
repetitive trauma relating to his job duties as a food service supervisor.   

For the forgoing reasons, I would affirm and adopt the Decision of the Arbitrator in its 
entirety.  

_/s/ Thomas J. Tyrrell_____  
Thomas J. Tyrrell  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  accident  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ASTRID CRUZ, 

Petitioner, 

vs. NO:  18 WC 016744 

FAMILY DOLLAR, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, temporary 
disability, causal connection, medical expenses and prospective medical, and being advised of the 
facts and law, reverses the Decision of the Arbitrator on the sole issue of accident, modifies the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

The Commission first notes that the Arbitrator’s Decision contained a scrivener’s error. 
The parties did not stipulate to accident; the Respondent disputed accident. (ArbX1) Therefore, 
the Commission strikes the words, “that Petitioner sustained accidents on 5/15/18 and 5/30/18,” in 
the first sentence, in the fourth paragraph under the Procedural History section, on page three of 
the Arbitrator’s Decision.  That sentence will now read, “The parties stipulated that Petitioner and 
Respondent were operating under the Illinois Workers’ Compensation Act (hereinafter “Act”), and 
that their relationship was one of employee and employer.”  
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Accident 

In addition, the Commission views the evidence differently than the Arbitrator regarding 
whether or not an accident occurred in the course and scope of Petitioner’s employment on May 
15, 2018. Petitioner testified that her job duties included loading the trucks, recovery, counting the 
money and making sure the store is clean at night. Petitioner testified that the products carried at 
the store included,  “[d]etergent, dog food, food, deodorant, toothpaste, clothing, shoes, towels, 
paper towels, toilet tissue, tables, chairs, everything.” (T. 10, 11)  Petitioner testified that she lifted 
the items manually.  (T. 11) Petitioner further testified the weights of the materials that she would 
be taking off the truck were more than 50 pounds and up. (T. 12) Petitioner testified that she would 
unload a truck once a week. (T. 13)  

Petitioner testified it would take one hour and 40 minutes to unload a truck.  (T. 13) 
Petitioner further testified that on May 15, 2018, she lifted up a box of four bottles of detergent 
and each one weighs 128 ounces.  (T. 13) The record is not clear whether or not each bottle, or 
each box, weighed 128 ounces.  (T. 13, 14) If the Petitioner lifted a box of four bottles of detergent 
weighing 128 ounces each, the total weight would be 32 pounds.  Therefore, the Commission finds 
that the Petitioner’s testimony regarding all the items sold in the store being delivered in boxes 
that weighed “more than 50 pounds and up” is not credible.   

 Petitioner testified that on May 15, 2018,  after she went to grab the box of four bottles of 
detergent, she felt a pain on the left and then the back part and the top part of her shoulder. (T. 14) 
She clarified the back part meant, “like my back on the left side.” (T. 14)  Her work shift was from 
6:00 a.m. to 3:00 p.m. and this incident occurred around 7:35 a.m. (T. 15)  Petitioner did not testify 
as to how long she had been unloading the truck.  Petitioner testified that she notified her supervisor 
who told her they needed to continue to unload the truck because they needed to open the store.  
(T. 16)  Petitioner did not testify whether all the merchandise on the truck was the same, or lighter 
or heavier than the detergent bottle box.    

Although the Commission takes note of the fact that Petitioner did not fill out an accident 
report, an accident history consistent with her testimony is in the medical records on May 19, 2018 
and May 22, 2018. The Commission finds that the records are not completely consistent with 
Petitioner’s testimony and notes that Community First Medical Center diagnosed a back strain, 
however, Petitioner complained also complained of upper back pain after lifting. (PX1, 5/19/18) 
Erie Humboldt Park Health Center documented back and chest pain following a day of heavy 
lifting and diagnosed a muscle strain “[m]ore focused over thoracic spine and anterior/left chest.” 
(PX5, 5/22/18)  The Commission also notes, however, that a year prior, on April 17, 2017, 
Petitioner’s primary care physician documented that Petitioner complained of pain from her neck 
to the low back. (RX4) Petitioner told Dr. Ramirez that she had imaging done in Puerto Rico and 
needed surgery. She complained of sharp, shooting pain with radiation down both legs, neck pain 
during flexion, extension, and right and left lateral bending. (RX4) The Commission finds that 
Petitioner clearly had pre-existing pain complaints.  Nonetheless, six months later, in October, 
2017, Petitioner began working for Respondent as an Assistant Manager. (T. 10) 

21IWCC0510



18 WC 016744 
Page 3 

The Commission agrees with the Arbitrator regarding the Petitioner’s lack of credibility 
noting the many inconsistent accident histories Petitioner provided to medical providers thereafter 
and the Petitioner’s report to Dr. Lipov that she had another fall “sometime in July.” (PX8, 9/14/18) 
However, the Commission finds that Petitioner sustained her burden of proving she had an accident 
on May 15, 2018.   

Causal Connection 

The Commission agrees with the Arbitrator’s Decision regarding Petitioner’s failure to 
testify regarding her prior recommendation for surgery, further tainting her credibility. The 
Commission further agrees with the Arbitrator that Petitioner failed to prove a causal connection 
between her work accident and her current condition of ill-being for the following reasons.   

The Commission notes that when Dr. Lipov saw Petitioner on September 14, 2018, he 
documented that Petitioner seemed to have two separate distinct traumas, but it was not quite clear 
when the traumas occurred.  Dr. Lipov notes that, “[i[t seems to  the first one was on May 30, 
2018, and the second one was sometime in July.” (PX10) The same two dates were documented 
in the accident history in Dr. Sclamberg’s note on October 1, 2018, with no mention of the May 
15, 2018, incident in either doctor’s notes. (PX11)   

Petitioner saw Dr. Cary Templin on two occasion, October 19, 2018, and December 21, 
2018.  Dr. Templin testified that he when she first came into see him, Petitioner reported that on 
May 15, 2018, she was loading a truck, lifting boxes of detergents with eight gallons of detergents 
in each one, had onset of neck pain and mid-back pain, with pain extending into the left arm. 
(PX15, 10)  The Commission notes that the amount of bottles documented in the history given to 
Dr. Templin is double the amount of bottles that Petitioner testified she lifted at trial.   Further, 
Petitioner testified she lifted one box of four bottles, not that she was repetitively lifting.  

The Commission further agrees with the Arbitrator that Dr. Templin based his causation 
opinion on Petitioner’s representation that she did not have any prior problems with her neck and 
low back (PX15, 39) and that he attributed Petitioner’s cervical spine condition to “repetitive 
lifting” on May 15, 2018, while loading a truck with boxes of detergent.  (PX15, 26) The 
Commission also finds that Dr. Templin did not document or testify to any specifics as to the 
mechanism of injury.  Dr. Templin did not testify that he based his opinion on the quantity, weight, 
number of hours or number of times Petitioner lifted to cause Petitioner’s condition. In fact, when 
asked on cross-examination how many boxes did Petitioner say she was lifting, Dr. Templin 
responded, “I don’t recall.” (PX15, 33-34)  When asked how much each of the boxes weighed, Dr. 
Templin responded, “[w]ell if there were gallons of detergent with eight gallons in it, probably 
anywhere between 60 and 80 pounds.”  (PX15, 33-34)   The Commission finds Dr. Templin’s 
assumptions do not comport with Petitioner’s testimony. At most, according to Petitioner’s 
testimony, the box would weigh 32 pounds. Dr. Templin also testified that he did not know 
Petitioner’s lifting requirements at her job. (PX15, 36)  Dr. Templin did not review any outside 
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treating records or physical therapy records, nor did he ask Petitioner details of a July 2018 fall. 
(PX15, 37) 

The Commission further finds that Dr. Templin’s testimony regarding causation was 
equivocal.  He testified “[r]epetitive lifting certainly can cause a herniated disc in the neck or 
aggravation of the spondylotic condition.”  In answer to how “lifting as such could create an issue 
with the neck,” Dr. Templin testified, “[i]f there’s lifting in a repetitive fashion like this, there’s 
going to be twisting involved with it.”  (PX11, 27) Petitioner never testified that she twisted, and 
no such history of twisting is documented in either of Dr. Templin’s two office notes.  The 
Commission finds Dr. Temple’s opinion is therefore not credible and is entitled to little weight. 
See, e.g., Sunny Hill of Will County v. Ill. Workers' Comp. Comm'n, 2014 IL App (3d) 130028WC, 
14 N.E.3d 16, 383 Ill. Dec. 184 (Expert opinions must be supported by facts and are only as valid 
as the facts underlying them.) 

Therefore, the Commission agrees with the Arbitrator and finds that Petitioner’s current 
condition is not causally related to the May 15, 2018, work accident rendering all other issues 
moot.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on February 6, 2020, is hereby modified for the reasons stated herein, and otherwise affirmed 
and adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s Decision 
regarding accident is reversed.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(1) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission.  

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

October 8, 2021 /s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
081021 
42 
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              /s/Thomas J. Tyrrell 
       Thomas J. Tyrrell 
 
 
        /s/Maria E. Portela 
        Maria E. Portela  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ASTRID CRUZ, 

Petitioner, 

vs. NO:  18 WC 016745 

FAMILY DOLLAR, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of accident, temporary 
disability, causal connection, medical expenses and prospective medical, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed February 6, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(1) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission.  The party commencing 
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the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

October 8, 2021 /s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O081021 
42 

            /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

 /s/Maria E. Portela 
 Maria E. Portela 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
CHAMPAIGN 

)  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TIMOTHY GRIGSBY, 

Petitioner, 

vs. NO:  19 WC 31394 

DIEPHOLZ AUTO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of whether Petitioner 
sustained an accidental injury arising out of and occurring in the course of his employment, 
whether his left knee condition of ill-being is causally related to the accidental injury, entitlement 
to temporary disability benefits, entitlement to incurred medical expenses, as well as Respondent's 
request for special findings under Rule 9040.40(b), and being advised of the facts and law, declines 
to provide special findings but provides additional analysis as set forth below, and otherwise 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 
The Commission remands this case to the Arbitrator for further proceedings for a determination of 
a further amount of temporary total compensation or of compensation for permanent disability, if 
any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 N.E.2d 1322 (1980).  

The Commission, like the Arbitrator, finds the preponderance of the evidence establishes 
Petitioner sustained a left knee injury arising out of and occurring in the course of his employment 
and his condition of ill-being is causally related to that accidental injury. As noted above, 
Respondent filed a request for special findings. The Commission has discretion as to whether we 
will find specially upon any questions submitted, and in the Commission’s view, the questions 
submitted do not merit special findings as the answers are inherent in our ultimate determination 
of compensability. See, Jarrett v. Industrial Commission, 156 Ill. App. 3d 898, 916-917, 511 
N.E.2d 144, 156 (4th Dist. 1987) (It is within the discretion of the Commission whether it will find 
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specially upon any questions which are submitted in writing; a general finding by the Commission 
for one part is, in effect, a favorable finding on each special matter necessary to support the general 
findings). Instead, we will respond to Respondent’s arguments on Review.  

Before us, Respondent argues the variation in the dates of accident recorded by the treaters 
is fatal to Petitioner’s claim. The Commission disagrees. The Commission believes that rather than 
focusing solely on the date, we must also analyze whether the reported mechanism of injury, 
physical examination findings, and diagnoses contained in the medical records corroborate 
Petitioner’s testimony and support a finding that Petitioner sustained a work-related injury. 

We begin with Petitioner’s description of the September 10, 2019 injury. Petitioner 
testified that on that date, he was changing big truck tires weighing from 70 to 110 pounds apiece; 
the process involves hefting the tire to chest height to throw it on the machine, breaking the tire 
down, then pulling the tire off the machine. T. 11-12. Petitioner testified he injured his left knee 
while lifting a tire: “I got towards the end of the last tire and I lifted - - went to turn and twist and 
my foot stuck and I felt a real sharp pain in my [left] knee…” T. 11-12.  He explained he felt a 
pain and a wet sensation on the inner part of his left knee; he stood there a moment, rubbed his 
knee, and thinking the wet sensation was blood, lifted his pantleg to see if he cut himself. T. 12. 
Petitioner gathered himself “for a while and the pain kind of subsided a little bit” so he continued 
working; after completing the job, Petitioner told his boss, Service Manager Nick East, that he had 
hurt himself. T. 11-12, 13-14. Petitioner further testified his knee continued to hurt thereafter, but 
he did not seek treatment until a few weeks later:  

I thought maybe it might subside and I kept working and one day it just got 
worse…I finished out the day, Nick East noticed I was limping, he made a comment 
about it, and that night it just swelled up so huge and I couldn’t sleep and I went to 
the ER the next day. T. 14-15.  

The record reflects Petitioner first sought treatment on October 1, 2019. On that date, 
Petitioner presented to Carle Hospital where he was evaluated by Valerie Pollard, D.O. Pet.’s Ex. 
3. The history recorded by Dr. Pollard is as follows:

c/o [sic] left knee pain, started a few weeks ago -at work and improved. Then eval 
at ortho>nothing wrong. States 3 days ago-felt a pop in inner lt knee-the pain was 
bad, today while walking something happened and almost dropped him to his 
knees. Knee was very swollen last night but better today-with ice. Pet.’s Ex. 3.  

Dr. Pollard’s “general” musculoskeletal examination revealed “swelling, tenderness and signs of 
injury present”; the doctor’s specific examination findings included decreased range of motion, 
swelling and bony tenderness, as well as medial joint line tenderness. Pet.’s Ex. 3. Diagnosing a 
left knee strain and sprain of the medial collateral ligament, Dr. Pollard administered a Ketorolac 
injection, placed Petitioner in a knee immobilizer, provided crutches and a Naprosyn prescription, 
and directed Petitioner to follow up with occupational medicine and orthopedics. Pet.’s Ex. 3. 

At trial, Petitioner was directed to Dr. Pollard’s reference to Petitioner feeling a pop in his 
left knee “3 days ago,” and Petitioner testified that was inaccurate, as he did not say it happened 
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three days before but rather three weeks before. T. 18. Petitioner further testified the reference to 
him seeing an orthopedist was similarly incorrect, as he had not seen an orthopedic physician 
between September 10 and October 1. T. 19.  

The next treatment report in the record is the October 8, 2019 evaluation at Carle 
Occupational Medicine. The note reflects Petitioner initially spoke with Christina Billow, R.N., 
who recorded the following history: 

9-15-19 patient was at work working with new car tires about 70-110lbs each.
Patient was working with the tires and turned with one and felt a sudden cold
sensation in the left knee. Patient continued to work. Over the next several weeks
pain had not improved with rest, ice or topical liniments. After 3 weeks of discomfort
and increasing pain patient went to Carle ER for evaluation. Pet.’s Ex. 5.

Petitioner was then evaluated by Steve Jacobs, P.A., who memorialized Petitioner’s history as 
follows: 

He is here for evaluation of left knee pain. He believes the injury occurred on 
September 1, 2019, or thereabouts. He did go to the Emergency Department. My 
understanding from the Emergency Department is that they did some x-rays, which 
showed some osteoarthritis. He understands that he does have bilateral knee 
osteoarthritis. He says he has been working for Diepholz for about six months. He 
said the incident occurred when he was lifting a heavy truck tire. He grabbed it by 
the rim, foot was planted twisted a bit and felt a cold sensation in his left knee. Since 
the incident, he says he has had medial joint line pain and pain underneath the 
patella. He says no true locking, but it feels like it could lock. Pet.’s Ex. 5. 

On examination, PA Jacobs noted mild swelling as well as pain over the medial joint line; PA 
Jacobs further noted, “We performed some provocative tests for meniscus. It appears that he very 
likely may have a medial meniscal tear.” Pet.’s Ex. 5. PA Jacobs ordered a left knee MRI, advised 
Petitioner to continue wearing a brace and using crutches, and imposed modified duty restrictions, 
sitting work mostly. Pet.’s Ex. 5. The Carle records reflect Petitioner was re-evaluated on October 
22, 2019, and PA Jacobs documented Petitioner had persistent knee pain and his meniscal signs 
remained positive for medial meniscal tear, however no further follow-up would occur until there 
was a compensability determination; in the interim, PA Jacobs directed Petitioner remain under 
modified duty restrictions. Pet.’s Ex. 5.  

At hearing, Petitioner testified Respondent did not authorize the workup recommended by 
PA Jacobs, so he ultimately used his private insurance to seek treatment through his primary care 
facility. T. 24. The record reflects that on January 2, 2020, Petitioner was evaluated by Debora 
O’Brien, P.A. Pet.’s Ex. 7. PA O’Brien noted Petitioner presented for knee pain with a history of 
injury as follows: 

The patient had an injury in September that aggravated his left knee. The patient 
states that he was lifting tires, twisting and turning, and with 1 particular activity, 
he immediately felt a pain in his left knee, along with a burning/cool sensation. 
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Patient states that for short period of time he was switched to a different position at 
work, hoping that the decreased activity would help with the pain. In addition, he 
did see Orthopedics. X-ray did not identify any concerning change in the bony 
structure of the knee. However, over the past 3-4 weeks, knee pain has increased 
again, as he has been doing the same physical activity at work. The patient states 
that over the past 7-10 days, he has had some episodes in which the knee will 
actually lock into place, causing him severe pain. Pet.’s Ex. 7. 

Examination revealed decreased range of motion, swelling, and tenderness at the medial and lateral 
joint lines. Noting Petitioner had increased knee pain and was “now having issues with the knee 
locking in place, which is concerning for tendon or ligament damage,” PA O’Brien ordered an 
MRI. Pet.’s Ex. 7. The MRI was completed on January 10, 2020, after which PA O’Brien referred 
Petitioner for a surgical consultation with Dr. Leslie Manohar. Pet.’s Ex. 6, Pet’s Ex. 8. 

The initial evaluation with Dr. Manohar took place on January 21, 2020. The record reflects 
a chief complaint of “Left knee pain and disability” and Dr. Manohar summarized the history of 
injury as follows: 

“The patient had an injury in September that aggravated his left knee. The patient 
states that he was lifting tires, twisting and turning, and with 1 particular activity, 
he immediately felt a pain in the left knee, along with a burning/cool sensation. 
Patient states that for short period of time he was switched to a different position at 
work, hoping that the decreased activity would help with the pain” PA Obrien [sic] 
1/2/2020 

Patient works as a mechanic and he believes that this happened in August of 2019. 
He has to lift tires and down [sic] off the car. He has been having pain and disability 
since August of 2019. He feels a catching and locking in the left knee. He complains 
that he has catching, clicking, fall risk catheter [sic], giving out, limping, locking, 
numbness, pain, pain with activity, popping, stiffness swelling, tingling, weakness. 
Pet.’s Ex. 8.  

On examination, Dr. Manohar observed decreased and painful left knee range of motion as 
compared to the contralateral side, tenderness to palpation of the left medial joint line, and small 
effusion; Dr. Manohar interpreted left knee X-rays taken that day as showing relatively well-
preserved joint spaces of all three compartments. Dr. Manohar concluded Petitioner had exhausted 
non-operative treatment options for a most likely diagnosis of a left medial degenerative meniscus 
tear that is causing mechanical symptoms and affecting quality of life. The doctor noted Petitioner 
had pre-existing arthritis in the knee which would not necessarily improve with arthroscopy, 
however “addressing the meniscus tear will help alleviate the mechanical symptoms which seemed 
to be the patient’s biggest concern”; the doctor further noted “he does have what appears as though 
a large complex medial meniscal tear and radiologist does suspect that this possibly a component 
of a bucket handle meniscus tear.” Pet.’s Ex. 8. 

Having considered the medical evidence in its entirety, the Commission finds a consistent 
history of a left knee injury while lifting a heavy truck tire and twisting is repeatedly documented 
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throughout. We further find the various providers documented similar physical examination 
findings of decreased range of motion, swelling, and medial joint line tenderness. While 
Respondent emphasizes Petitioner’s testimony that the accident could have happened a few days 
before or after September 10, 2019, the Commission does not find this statement damages 
Petitioner’s case. Again, as detailed above, the medical records corroborate that a work-related 
accident occurred. The Commission believes the September 10, 2019 accident date is based on 
Petitioner’s best recollection, and his admission that the accident “could have” occurred within a 
few days of September 10, 2019 demonstrates Petitioner’s honesty and reinforces our finding that 
Petitioner is credible.  

The Commission further notes analysis of the accident issue must include the Form 45 
completed by Nick East on October 2, 2019. Therein, East memorialized that Petitioner suffered 
an accident “Approx 2-2.5 weeks ago.” Pet.’s Ex. 2, Resp.’s Ex. 1. East further documented 
Petitioner’s injury was a “Left knee, ligament strain” which occurred when “Lifting tires to 
machine, twisting to lift tires from ground to tire machine.” Pet.’s Ex. 2, Resp.’s Ex. 1.  

At trial, Petitioner testified he brought the emergency room note to East right after he left 
the emergency room on October 1, 2019, and he did not know what East did with respect to 
completing an accident report. T. 30. The following exchange occurred regarding Petitioner’s 
statements to East: 

Q. You actually had two conversations with Nick East, correct, when the incident
occurred and then later after you got the restrictions?

A. Right.

Q. So when Counsel asked you, you know, he didn’t complete the report until
October 2nd, you didn’t know a report was ever completed?

A. Was ever made, no.

Q. Until I showed you the report - - 
A. Right.

Q. -- correct? But you had - - you indicated in your direct testimony you had your
first conversation on the day it occurred, correct?

A. Yes.

Q. And again, just to - - the conversation with him subsequently was just to give him
the work restrictions and then he completed an accident report after that?

A. I gave him the ER papers after I left the ER and walked in there and told him that,
you know, I was turning this in to work comp and he says I vaguely remember
you hurting yourself and that was the end of that conversation. T. 40-41.

This testimony evidences that East prepared the Form 45 outside of Petitioner’s presence, and as 
such the details incorporated therein are from East’s own recollection. The Commission finds it 
significant that East documented Petitioner’s accident occurred “Approx 2-2.5 weeks ago”; this is 
consistent with and corroborates Petitioner’s claim of an accident on September 10, 2019. 
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Respondent next argues Dr. Manohar’s causation opinion is not credible because the doctor 
admitted she did not know what the aggravating event at work was that caused Petitioner’s 
condition. The Commission disagrees. The Commission finds Respondent’s argument is 
predicated on a single response taken out of context and does not accurately reflect Dr. Manohar’s 
conclusions. The Commission first observes Dr. Manohar’s testimony demonstrates her familiarity 
with Petitioner’s job and the mechanism of injury: 

And he does a very heavy labor-intensive job where, I’m sure you guys are familiar, 
but he’s a mechanic, has to be on his feet for seven to eight hours a day, squatting, 
bending. He lifts these very heavy tires, the way he explained to me, and they can 
be 50 to 100 pounds. He’s going to lift those up. And he has to twist. And he had 
one particular activity at work where he had immediate pain in his knee, and then 
he continued to try to work. And just continued to be exacerbated and had a catching 
and locking sensation in his knee. Pet.’s Ex. 14, p. 8 (Emphasis added).  

The Commission further emphasizes Dr. Manohar repeatedly stated the work accident aggravated 
Petitioner’s condition. When first asked about causal connection, Dr. Manohar testified, “But so I 
mean, he has - - he’s had definitely aggravation of his knee from this injury that he had at work. 
And even if he had some pre-existing arthritis, the work-related twisting and heavy lifting and 
laboring that he does has aggravated his pre-existing condition.” Pet.’s Ex. 14, p. 16. Dr. Manohar 
later confirmed that it is her opinion that the lifting incident in September 2019 was an acute 
exacerbation of a pre-existing condition and the cause of Petitioner’s need for surgery. Pet.’s Ex. 
14, p. 50. The Commission finds Dr. Manohar’s conclusions are based on an accurate 
understanding of the facts, and are credible and persuasive. Further, as detailed in the Arbitrator’s 
Decision, the Commission finds Dr. Walsh’s opinions are not credible or persuasive. 

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 2, 2020, as amended above, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $581.52 per week for a period of 35 4/7 weeks, representing October 1, 2019 through 
October 22, 2019 and February 24, 2020 through October 8, 2020, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b), this award in no 
instance shall be a bar to a further hearing and determination of a further amount of temporary 
total compensation or of compensation for permanent disability, if any.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
temporary partial disability benefits in the amount of $7,581.21, as provided in §8(a) of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$45,120.74 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of the time 
for filing a written request for Summons to the Circuit Court has expired without the filing of such 
a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $73,600.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

October 12, 2021
/s/_Deborah J. Baker 

DJB/mck 

O: 8/18/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

VOLODYMYR MOTYASHOK, 

Petitioner, 

vs. NO:  13 WC 12517 

KAUNAS EXPRESS INC., VILIUS 
KUKARENAS, and INJURED WORKERS’ 
BENEFIT FUND 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent herein, Injured Workers’ 
Benefit Fund (“IWBF”), and notice given to all parties, the Commission, after considering 
Petitioner’s Motion to Dismiss Respondent’s Review and the issues of medical expenses, 
temporary total disability, and permanent partial disability, and being advised of the facts and 
law, denies the Motion to Dismiss Respondent’s Review, modifies the Decision of the Arbitrator 
as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.   

The Arbitrator ordered Respondent to pay for reasonable and necessary medical services, 
pursuant to the fee schedule, of: $900.00 to Anesthesia Associates of La Porte; $2,175.00 to Dr. 
Boryslavska; $927.00 to La Porte County EMS; $58,294.70 to La Porte Hospital; $4,534.00 to 
La Porte Hospital Physicians; $1,395.00 to La Porte Radiology, Inc.; $250.00 to Lakeporter 
Cardiovascular; $1,132.00 to Maple City Emergency Physicians; $1,805.00 to Maurice Ndukwu, 
PC; and $6,032.00 to St. Mary and Elizabeth Medical Center. 

Respondent IWBF argues that the award of the bills from St. Mary and Elizabeth Medical 
Center is in error because these bills were written off, resulting in a zero balance.  Petitioner 
argues that Respondent should reimburse him for the $1,234.18 in charges from St. Mary and 
Elizabeth Medical Center that were paid by Medicaid, but agrees that Respondents are not 
responsible for the remaining $4,797.82 that was written off. 
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Both parties rely on Tower Automotive v. Illinois Workers’ Compensation Comm’n, 407 
Ill. App. 3d 427 (2011).  In that case, the Commission awarded $165,289.16 in medical expenses 
to the claimant.  Tower asserted that the claimant’s wife’s group health insurance carrier paid 
$52,671.82 of the charges, the claimant paid $1,183.27, and the medical service providers wrote 
off the $111,298.35 balance of their charges.  The appellate court agreed with Tower that the 
maximum that Tower could be required to reimburse the claimant for medical expenses was the 
amount that was actually paid to the service providers.  Id. at 436-37. 

In this case, a review of the bills from St. Mary and Elizabeth Medical Center indicates 
that Medicaid paid $1,234.18 of the charges and that the remaining balances were written off.  
The Commission has previously relied on Tower Automotive and its progeny to award medical 
expenses paid in part by Medicare as a negotiated rate.  See, e.g., Dean v. Glenbrook North High 
School District 225, Ill. Workers’ Comp. Comm’n, No. 05 WC 20611, 20 IWCC 0140.  
Accordingly, the Commission affirms the Arbitrator’s award of medical expenses but modifies 
the award to reflect the $1,234.18 actually paid to St. Mary and Elizabeth Medical Center or the 
negotiated rate for these services.   

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 20, 2019, is modified as stated herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondents shall pay to 
Petitioner the sum of his reasonable and necessary medical bills pursuant to the fee schedule and 
§§8(a) and 8.2 of the Act, for the services provided by: Anesthesia Associates of La Porte,
representing $900.00; Dr. Boryslavska, representing $2,175.00; La Porte County EMS,
representing $927.00; La Porte Hospital, representing $58,294.70; La Porte Hospital Physicians,
representing $4,534.00; La Porte Radiology, Inc., representing $1,395.00; Lakeporter
Cardiovascular, representing $250.00; Maple City Emergency Physicians, representing
$1,132.00; and Maurice Ndukwu, PC, representing $1,805.00.  Respondents shall also pay to
Petitioner the sum of his reasonable and necessary medical bills pursuant to the fee schedule and
§§8(a) and 8.2 of the Act, for the services provided by St. Mary and Elizabeth Medical Center,
representing $1,234.18 or the negotiated rate for these services.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondents pay to 
Petitioner the sum of $760.96 per week for the period from January 23, 2013 through October 
17, 2013, for a period of 38 and 2/7ths weeks, that being the period of temporary total incapacity 
for work under §8(b) of the Act.  Respondents shall be given a credit for any benefits already 
paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondents pay to 
Petitioner the sum of $684.86 per week for a period of 70.55 weeks, as provided in §§8(e)(9), 
8(e)(11), and 8(d)2 of the Act, for the reason that the injuries sustained caused a 10% loss of use 
of the left hand, a 15% loss of use of the left foot, and a 5% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondents shall have 
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credit for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental 
injury.  The Illinois State Treasurer as ex-officio custodian of the Injured Workers’ Benefit Fund 
was named as a co-Respondent in this matter.  The Treasurer was represented by the Illinois 
Attorney General.  This award is hereby entered against the Fund to the extent permitted and 
allowed under §4(d) of the Act, in the event of the failure of Respondent-Employers to pay the 
benefits due and owing the Petitioner.  In the event the Respondent-Employers fail to pay the 
benefits, the Injured Workers’ Benefit Fund has the right to recover the benefits paid due and 
owing the Petitioner pursuant to §§5(b) and 4(d) of this Act.  Respondent-Employers shall 
reimburse the Injured Workers’ Benefit Fund for any compensation obligations of Respondent-
Employers that are paid to the Petitioner from the Injured Workers’ Benefit Fund. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondents pay to 
Petitioner interest under §19(n) of the Act, if any.  

October 12, 2021 /s/ Maria E. Portela 

o: 10/7/21 Maria E. Portela 
MEP/kcb 
049 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

GERALD THOMPSON, 

Petitioner, 

vs. NO:  19 WC 28078 

AMSTEAD RAIL, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of statute of limitations, 
accident, notice, causation, temporary total disability benefits, medical expenses both current and 
prospective, and the Arbitrator’s denial of Respondent’s Ghere objection, and being advised of the 
facts and law, changes the Decision of the Arbitrator as stated below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 
794 (1980). 

The Arbitrator found that Petitioner proved a repetitive traumatic accident which caused 
conditions of ill-being of his hands, elbows, and left thumb.  The Commission agrees with the 
Arbitrator’s analysis on the issues of statute of limitations, accident, causation, notice, temporary 
total disability, and award of medical expenses both current and prospective.  Therefore, the 
Commission affirms and adopts those portions of the Decision of the Arbitrator.  
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One of Petitioner’s treating doctors, Dr. Bradley, testified at arbitration under a subpoena 
issued by Petitioner.  He treated Petitioner’s elbows.  Dr. Bradley also reviewed Petitioner’s prior 
medical records, including those of Dr. Kutnik, who treated Petitioner’s hands.  Dr. Bradley noted 
that Dr. Kutnik diagnosed Petitioner with left thumb basal joint arthritis and right wrist arthritis. 
When Dr. Bradley was asked how those conditions would arise, Respondent issued a Ghere 
objection because they did not have notice that Dr. Bradley would testify about those conditions. 
Petitioner responded that the objection was not applicable because Dr. Bradley was not a section 
12 examining doctor but rather a treating doctor.  The Arbitrator overruled Respondent’s objection. 

Referring generally to arthritis, Dr. Bradley testified that it incorporates various conditions. 
However, he opined that the “repetitive impact, repetitive lifting, the repetitive pushing and pulling 
will accelerate arthritis and often times make asymptomatic arthritis symptomatic.”  Therefore, he 
believed the repetitive physical activity “could certainly aggravate an underlying degenerative 
condition like that.”    

If a Ghere objection was appropriate in this instance, it is difficult to see how Respondent 
was actually “surprised” by the testimony or prejudiced by his very limited testimony about 
Petitioner’s hand conditions.  In his records, Dr. Bradley noted that he examined Petitioner’s hands 
even though he was not specifically treating them.  In addition, the Arbitrator seemed to be much 
more persuaded by Petitioner’s testimony about his job activities to find causation to his hand 
conditions than Dr. Bradley’s testimony.  Therefore, The Commission finds that even if the 
Arbitrator’s denial of Respondent’s Ghere objection was erroneous in this instance, that would 
have been harmless error.   

Incidentally, the Commission notes a clerical error in the “FINDINGS” section of the 
Decision of the Arbitrator.  The Arbitrator indicated Petitioner’s average weekly wage was 
$1,239.92.  However, in the Request for Hearing form the parties stipulated to an average weekly 
wage of $1,239.29.  However, the Commission also notes that in her award, the Arbitrator used 
the correct average weekly wage to calculate benefits. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $826.19 per week for a period of 52&5/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this 
award in no instance shall be a bar to a further hearing and determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that in the FINDINGS Section in 
Decision of the Arbitrator the average weekly wage is changed from $1,239.92 to $1,239.29 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay Petitioner 
out-of-pocket expenses contained in Petitioner’s Group Exhibit 1 for medical expenses under §8(a) 
of the Act. 
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

October 12, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

           /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/dw 
O-8/18/21 /s/Deborah J. Baker 
46 Deborah J. Baker  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CHARLES ANTHONY CUSUMANO, 
Petitioner, 

vs. NO:  17WC 033470 

STATE OF ILLINOIS/DEPARTMENT OF TRANSPORTATION, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical expenses, prospective 
medical, temporary total disability, causal connection, permanent partial disability, wage and 
benefit rate and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 10, 2021 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

October 12, 2021 /s/Maria E Portela   

o100721            /s/Christopher A Harris 
MEP/ma 
049             /s/Marc Parker_ 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 17WC033470 
Case Name CUSUMANO, CHARLES ANTHONY v. 

STATE OF IL - DOT 
Consolidated Cases 
Proceeding Type Request for Hearing 
Decision Type Arbitration Decision 
Commission Decision Number 
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Decision Issued By Dennis O’Brien, Arbitrator 

Petitioner Attorney Martin Haxel 
Respondent Attorney Chelsea Grubb, 

AGWorkersComp Chicago, 
AGWorkersComp Springfield, 
Jill Otte 

          DATE FILED: 5/10/2021 

INTEREST RATE FOR THE  WEEK OF MAY 4, 2021 0.03%

/s/ Dennis OBrien, Arbitrator
             Signature 

CERTIFIED as a true and correct copy 
pursuant to 820 ILCS 305/14 

May 10, 2021 

/s/ Brendon O’Rourke     
Brendan O’Rourke, Assistant Secretary 
Illinois Workers’ Compensation Commission  
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STATE OF ILLINOIS ) 
 Injured Workers’ Benefit Fund (§4(d)) 

)SS.  Rate Adjustment Fund (§8(g)) 
COUNTY OF SANGAMON )  Second Injury Fund (§8(e)18) 

 None of the above 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 

ARBITRATION DECISION 

CHARLES ANTHONY CUSUMANO Case # 17 WC 33470 
Employee/Petitioner 
 

v. Consolidated cases:   
STATE OF ILLINOIS/DEPARTMENT OF TRANSPORTATION 
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party.  The matter was heard by the Honorable Dennis O'Brien, Arbitrator of the Commission, in the city of 
Springfield, on March 29, 2021.  After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document.  

DISPUTED ISSUES 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational  
Diseases Act? 

B.  Was there an employee-employer relationship? 
C.  Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 
D.  What was the date of the accident? 
E.  Was timely notice of the accident given to Respondent? 
F.  Is Petitioner's current condition of ill-being causally related to the injury? 
G.  What were Petitioner's earnings? 
H.  What was Petitioner's age at the time of the accident? 
I.  What was Petitioner's marital status at the time of the accident? 
J.  Were the medical services that were provided to Petitioner reasonable and necessary?  Has Respondent 

 paid all appropriate charges for all reasonable and necessary medical services? 
K.  What temporary benefits are in dispute?   

 TPD   Maintenance  TTD 
L.  What is the nature and extent of the injury?  
M.  Should penalties or fees be imposed upon Respondent? 
N.  Is Respondent due any credit? 
O.  Other     

ICArbDec  2/10   100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084 
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FINDINGS 
On October 25, 2016, Respondent was operating under and subject to the provisions of the Act.   

On this date, an employee-employer relationship did exist between Petitioner and Respondent.   

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $63,544.00; the average weekly wage was $1,222.00. 

On the date of accident, Petitioner was 42 years of age, single with no dependent children. 

Petitioner has received all reasonable and necessary medical services.   

Respondent has paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for 
other benefits, for a total credit of $0.00. 

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act. 

ORDER 

Petitioner’s current conditions of ill-being, including left carpal tunnel, left cubital tunnel, left lateral 
epicondylitis, left medial epicondylitis, left posterior interosseous nerve injury, and left distal biceps 
tendon tear, are causally related to the accident of October 25, 2016. 

Respondent shall pay Petitioner temporary total disability benefits of $814.67/week for 53 5/7 weeks, 
commencing November 30, 2017 through December 12, 2018, as provided in Section 8(b) of the Act.    

Respondent shall pay Petitioner permanent partial disability benefits of $733.20/week for 107.85 weeks, 
because the injuries sustained caused the 12 1/2% loss of the left hand, as provided in Section 8(e) of the Act, 
and the 32 1/2% loss of the left arm, as provided in Section 8(e) of the Act.   

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this decision, 
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of 
the Commission.   

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the Notice of 
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if 
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.   

__________________________________________________ MAY 10, 2021
Signature of Arbitrator  

ICArbDec  p. 2  

21IWCC0515



3 
 

Charles Anthony Cusumano vs. State of Illinois / IDOT  17 WC 33470 
 
FINDINGS OF FACT: 
 

TESTIMONY AT ARBITRATION 
 
 

Petitioner Charles Anthony Cusumano 
 
 Petitioner testified that he was employed by the Illinois Department of Transportation as a Technical 

Manager II,  Division of Property Control.  He started that job in April of 2005. His job involved his keeping 

track of modular furniture, planning the layouts of the furniture, some assembly work, and moving the furniture. 

They would move furniture around, put it where it needed to be and inventoried it.  He did this work on a daily 

basis. He said that on October 26, 2016 he was helping the building and grounds crew as they needed assistance 

installing a 62-inch panel to a 36 or 48-inch panel.  He said he used a manual screwdriver to do this.  He was 

attempting to remove a screw and he initially tried to do this using a drill, but it would not come out.  He had 

the other employees hold the panel while he attempted to put more torque on the screwdriver than the power 

tool was capable of applying.  It was while doing this that his injury occurred, his left arm swelled immediately, 

and he sat the screwdriver down He said his supervisor, Jim Gott, and a co-worker, James Logue, were present 

when this occurred. 

 After this occurred he stayed in the office for the remainder of the work day, doing nothing.  Petitioner 

said he was left handed.  He said he made a phone call and a week later the paperwork to report the injury 

arrived. 

 Petitioner said he had not previously had prior injuries to those locations in his left arm, elbow or hand. 

He said he treated with Dr. Wottowa for a period of time following this event and was released from that 

doctor’s care in the spring of 2019. He said that since being released by Dr. Wottowa he had not suffered 

additional injuries to his left arm, elbow or hand other than an incident where his hand was smashed in a screen 

door causing a trigger finger. His only treatment for that injury was a visit to Prompt Care, with no follow up 

care. 

 Following his October 26, 2016 injury he saw Dr. Kellenberger, his primary care physician. He did not 

know the date as he had seen a lot of doctors and physical therapists. He said to identify the correct dates the 

medical records should be used. He saw Dr. Kellenberger on probably 2 occasions.  He also saw Dr. Sharma 

and Angela Royer at the Springfield Clinic walk-in orthopedic clinic.  They sent him to physical therapy and 

ordered an MRI.  The physical therapy occurred from December of 2016 through February of 2017. Dr. Sharma 

then referred him to Dr. Wottowa, who treated him for a couple of years, treating him with an injection, which 
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did not work, with EMG testing by Dr. Gelber on multiple occasions, and then with multiple surgeries on his 

left arm and wrist. 

 Petitioner’s first surgery was on November 29, 2017.  Prior to that date Petitioner said he had been 

working with lifting restrictions, but after the surgery he was kept off work entirely for approximately 13 

months.  Petitioner said he was not paid workers’ compensation benefits during that period of time, but did 

receive another type of payment from the State Retirement System.  

 The first surgery he had was for a carpal tunnel decompression, cubital tunnel decompression and 

epicondylitis in his elbow. He said those surgeries helped some of his symptoms, but those procedures did not 

completely alleviate all of his symptoms, as he continued to have pain in the left forearm which came from the 

biceps.  Dr. Wottowa performed a second surgery on March 22, 2018 for posterior interosseous nerve 

entrapment.  That surgery helped some of his symptoms, though he continued to have left arm pain from the 

bicep. 

 Petitioner said Dr. Wottowa referred him to Dr. Greatting, who ordered a repeat MRI of his left arm and 

another EMG test.  Dr. Greatting then recommended bicep surgery.  He said he returned to see Dr. Wottowa, 

and that physician performed surgery for the bicep tendon problem on September 18, 2018. 

Petitioner did not believe he ever was prescribed physical therapy after any of the three surgeries.  He 

had previously gotten a list of exercises to perform from a physical therapist, and a doctor approved his doing 

those.   

Petitioner said the bicep tendon surgery helped some, but not all, of his left arm symptoms.  He 

continued to be treated by Dr. Wottowa, and he was eventually released to return to work on Christmas Eve of 

2018 with a 20 pound lifting restriction.  

Petitioner said he was seen by Dr. Greatting again in April of 2019 and then saw Dr. Wottowa for a final 

time on April 17, 2019, at which point he was released from care with a permanent 20 pound restriction.   

Upon returning to work with permanent restrictions Petitioner said he job duties were changed, he was 

allowed to return to his old job, but he did not have to lift the same things he had lifted before, he would go get 

a co-worker for help, which they were glad to do. 

Petitioner noted that he had been involved in a motor vehicle accident on April 1, 2013, and that his 

neck was injured in that accident.  He underwent neck surgery by Dr. Russell for that injury on May 22, 2015. 

He said that injury helped with his neck problems and that he last saw Dr. Russell about a year after his surgery, 

at which point his neck was much better. He said that he did have occasional problems with his hands or arm, 

with occasional numbness in his hand that was not constant. Petitioner said that he did not return to see Dr. 

Russell after the one year follow up.  
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Petitioner said his work injury did not injure his right arm or hand in any way but it caused the 

occasional numbness and tingling in his left arm and hand to get much worse and become constant. 

Petitioner noted that the only doctor who had treated him for carpal tunnel and cubital tunnel syndromes 

was Dr. Wottowa. 

Petitioner testified that prior to this accident he worked out at a gym and did weightlifting there, but he 

only did so after the accident for physical therapy.  He did the exercises he got from the doctors a few times at 

the gym.  This did not involve lifting heavy weights. 

As of the day of arbitration Petitioner said he left hand and arm condition caused him to struggle to do 

daily things like raising a fork, or writing. He said writing caused his hand to wear out, that after writing for a 

while all of a sudden the writing quality would decrease. Using a fork to twirl pasta on a spoon was difficult, as 

he did not have the coordination to do that. He said he had not regained all of his strength or his grip and his left 

hand would occasionally ache, and he was told this is about as good as it was going to get, so he was living with 

it.  

Petitioner said his condition did not really bother him at work as he was able to ask for assistance.  

 

On cross-examination Petitioner said he was not seeing a doctor for his left arm condition as of the date 

of arbitration.  He said he was not wearing any type of brace or protective device. He said he does have a hobby 

of going to car shows and tinkering with minor mechanical work on cars.  He has a gym membership and does 

cardio workouts to maintain flexibility so he can still be active and play with the kids. He said he would do  

cardio and stretching at the gym as well as some minor free weights.  

He said he saw a chiropractor and had been doing so since before the date of this accident. He said he 

would have to rely on the medical records to determine when he first complained of left arm problems or 

weakness of his left hand, including whether he had noticed any weakness in his left hand prior to October of 

2016.  

Petitioner explained that when he had testified to having had an injury to his left arm, but not at that 

location, he meant that the work injury was in a certain part of his arm and the door injury incident which 

injured his hand was not in the same location. 

When asked what symptoms he had before his first surgery Petitioner said he had swelling, soreness, 

and his fingers and hand did not work correctly.  He said that after that first surgery the swelling in his forearm 

had been fixed, the movement was better, the ring and little fingers had been helped, and the constant tingling 

was better. 
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Petitioner said the exercises he did at home and at the gym were light curls, which he would stop when 

he felt tension on the biceps, as well as very light resistance. He said those exercises helped his symptoms.  

Petitioner said that as of the date of arbitration he could not really hold a fork or a dart, and he would 

occasionally just drop something he was holding. He said he used his right hand more to compensate for not 

being able to use the left arm and he thought there was some atrophy in his left arm. 

Petitioner felt he was able to perform his job satisfactorily since returning to work, he had received 

performance evaluations since his return, and they had all been positive, with no complaints from supervisors 

about his job performance. He said the help he got from co-workers would be in things such as moving heavy 

panels around that exceeded his weight restrictions. 

Petitioner said that as of the date of arbitration he was not under the care of a physician.  

 

MEDICAL EVIDENCE 

 

 Medical records for treatment preceding this accident were introduced. On October 12, 2001 

Petitioner told Dr. Kozak that his left hand was numb and he had had that problem for years. The doctor 

noted that Petitioner had a tendency for chronic neck pain and that he would wake up with a little tingling 

in his left fingers but that it was gone during the day. He stated that on the date he saw Petitioner the 

symptoms had persisted and that they were in the left 3rd, 4th, and 5th fingers, going up into the forearm 

and the left triceps. RX 6  

 Petitioner was seen for a neurosurgical consultation by Dr.Claude Fortin on December 4, 2012. He 

gave a history of a motor vehicle accident in 1992 and neck pain with radiation into the left arm 

following that accident. RX 6   

 Dr. Kozak saw Petitioner again on April 4, 2013 after he had been in another motor vehicle 

accident in which he struck the left side of his head. When next seen by Dr. Kozak on April 18, 2016 he 

was making complaints of frequent headaches noting the headaches were much worse since the auto 

accident.  RX 6 

 Petitioner was seen for an epidural steroid injection by Dr. Narla on November 4,2013, but that 

injection was cancelled as Petitioner was too anxious to have the injection. RX 6 

 Petitioner was seen by Dr. Brian Russell on December 13, 2013, again for neck complaints. Dr. 

Russell noted left proximal arm pain and felt there was disc disease at C5/6. RX 6 

 When seen by Dr. Russell on December 23, 2014 it was noted that CT scan images showed 

spondylolitic changes at C5/6, and an MRI was ordered. That MRI was conducted on January 9, 2015, 
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and Dr.Russell on January 28, 2015 noted that the MRI showed worsening changes at C5/6 and stated he 

was of the opinion that Petitioner had foraminal stenosis at C5/6. RX 6 

 Dr. Russell performed a cervical arthroplasty at C5/6 on May 21, 2015 . Post-operatively he noted 

on June 24, 2015 that Petitioner still occasionally had left arm numbness and tingling. He noted that 

Petitioner’s right hand was constantly numb. RX 6   

 Dr. Russell on October 14, 2015 noted that Petitioner’s numbness and tingling was much improved 

and that he had great strength. He stated Petitioner had no restrictions as of that date. RX 6 

 On May 18, 2016 Dr. Russell saw Petitioner and took a history of numbness and tingling in his 

hands especially at night. The doctor stated that this seemed more suggestive of carpal tunnel disease. RX 

6 

 Petitioner was seen by Dr. Cecile Becker on June 20, 2016 due to occipital nerve pain which would 

come and go. He advised her at that time that he had numbness and tingling in both of his arms. Her 

physical examination on that date showed strength to be full bilaterally and sensory examination showed 

no problems with pinprick and soft touch bilaterally. She felt he had occipital neuralgia of the left side. 

RX 6 

 Petitioner was seen by his Dr. Kellenberger, on August 15, 2016 with neck pain in the lower neck 

to the right which had started one or two days earlier. He noted he had fallen down some stairs three 

weeks earlier and then aggravated it again while under a car the day before being seen. Petitioner gave a 

history of occasional numbness, tingling, or weakness in the extremities with no change due to the recent 

injury. Dr. Kellenberger did not record any objective abnormalities during his physical examination. RX 

6 

 The first medical treatment following this October 25, 2016 accident was on October 31, 2016 

when Petitioner was seen by Dr. Kellenberger. He gave a consistent history of twisting a screwdriver and 

feeling a pop in his left elbow with immediate pain. Dr. Kellenberger's physical examination revealed 

pain in the lateral left shoulder and the doctor’s assessment was left elbow pain, possible epicondylitis. 

He immediately referred Petitioner to the Springfield Clinic orthopedic walk-in clinic. Patient was seen 

that same day by Physician’s Assistant  (PA) Angelia Royer and she, too, suspected lateral epicondylitis. 

PX 2 

 On November 14, 2016 Petitioner was seen by Dr. Sharma who found limited range of motion of 

the elbow with pain, tenderness to palpation, and weakness. He noted tenderness along the lateral 

epicondyle. His assessment was possible distal bicep tendon rupture and he ordered an MRI.  The MRI of 

the left elbow was interpreted as showing a partial thickness tear of the common extensor tendon and a 
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mild sprain of the ulnar collateral ligament. Doctor Sharma saw Petitioner again on December 14, 2016, 

and while he found effusion present around the elbow, he did not note any tenderness. His assessment at 

that time became left elbow ulnar collateral ligament sprain and lateral epicondylitis. The health status 

form for that date states Petitioner was not to do any pushing or pulling greater than 20 lbs. PX 2 

 Petitioner received physical therapy at Springfield Clinic from December 20, 2016 through 

February 4, 2017. This included dry needling. Following the completion of that physical therapy it was 

noted that he continued to complain of left elbow pain with all activities involving the left elbow and that 

he had not had any significant change from the physical therapy. PX 2 

 Petitioner was seen by PA Royer on January 18, 2017 and advised her that lifting, pushing and 

pulling were bothersome. When seen by her on March 1, 2017 he described his left elbow pan as being 

4/10 and said his elbow was weak, with no endurance.  He also felt his grip was weaker.  Her physical 

examination on that date revealed some soft tissue swelling along the medial epicondyle, reduced grip 

strength on the left and reduced strength with forearm pronation.  She felt he had left lateral epicondylitis 

with a partial tear of the common extensor tendon and a collateral ligament strain of the left elbow.  Since 

he had not progressed, she was going to refer him to an upper extremity specialist. PX 2 

 Petitioner saw Dr. Wottowa on April 14, 2017. Dr. Wottowa found Petitioner to have swelling in 

the area of the left lateral epicondyle with tenderness over the ulnar nerve at the medial epicondyle. He 

found elbow flexion and Tinel’s testing over the ulnar nerve caused numbness and tingling in the 4th and 

5th fingers of the left hand, and he said Petitioner had some weakness to adduction of the fifth finger. A 

positive Faber test on the left also indicated weakness of the ulnar nerve. Dr. Wottowa felt Petitioner had 

medial and lateral epicondylitis with some ulnar nerve findings.  PX 4 p.3 

 Petitioner received electrodiagnostic testing from Dr. David Gelber on May 5, 2017.  That testing 

was interpreted to show mild left carpal tunnel syndrome and borderline left cubital tunnel syndrome.  It  

did not reveal posterior interosseous nerve abnormalities. PX 4 p.6 

 When next seen by Dr. Wottowa on June 28, 2017, that physician noted that Petitioner was not 

tender over the lateral epicondyle on that date, but continued to be tender at the posterior interosseous 

nerve, despite the negative electrodiagnostic test.  He also continued to be tender over the median 

epicondyle.  Dr. Wottowa was of the impression that Petitioner had medial epicondylitis, ulnar nerve 

irritation and some posterior interosseous nerve irritation, a problem which would not be amenable to an 

injection.  He did inject the medial epicondyle on that date. He had Petitioner on a 10 lb. weight 

restriction. PX 4 p.13 
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 On August 21, 2017 Respondent had Petitioner examined by Dr. David Anderson pursuant to 

Section 12. During his physical examination Dr. Anderson found diffuse circumferential tenderness over 

approximately the distal 25% of the humerus to the distal ¾ of the forearm, with the most tenderness in 

the antecubital fossa and the biceps muscle.  He found Petitioner to have full range of motion of the left 

elbow and decreased grip strength on the left.  He also noted decreased sensation to light touch over the 

small and ring fingers, the dorsal radial forearm and the dorsal forearm.  He found the left-handed 

Petitioner to have 2 cm less circumference in the left biceps compared to the right and 0.5 cm less 

circumference in the left forearm compared to the right.  His interpretation of the December 8, 2016 left 

elbow MRI was that it showed some increased signal in the common extensor tendon in the area of the 

lateral epicondyle with possible partial tearing as well as increased signal near the humeral insertion of 

the ulnar collateral ligament with no evidence of a tear. His diagnosis was left elbow and forearm pain 

with numbness and tingling. RX 5 

 Dr. Anderson said he could not attribute most of Petitioner’s objective findings to the reported 

accident, but he said “it is reasonable to believe that the reported 10/24/2016 work injury caused lateral 

epicondylitis and a biceps strain.” He noted that as of the time of his examination Petitioner was having 

mild lateral elbow symptoms, but that most of his symptoms were diffuse and not specific.  He felt the 

medical treatment Petitioner had received was reasonable and necessary and that the 10 lb. weight limit 

given Petitioner was reasonable based upon the ongoing diffuse left upper extremity symptoms. RX 5 

p.7,8 

 Petitioner saw Dr. Wottowa on August 30, 2017 and was found to have decreased pinch strength 

and positive Phalen’s and Tinel’s tests over the median and ulnar nerves of the left arm. It was noted that 

the medial epicondyle injection had provided Petitioner with a small amount of relief. He thought 

Petitioner had tenderness over the lateral epicondylar area, tenderness over the posterior interosseous 

nerve, an irritated medial epicondylitis, some cubital tunnel, and carpal tunnel.  Petitioner advised him he 

could live with the problems on the radial side, but the problems on the ulnar side and into his hand were 

not something he wanted to live with.  Dr.Wottowa said that while he did not know if doing an operation 

would solve all of Petitioner’s problems, he thought it reasonable and prudent to consider doing an ulnar 

nerve decompression and a median nerve decompression at the same time.  He made it clear he did not 

think surgery was a great option.  At their next visit on November 8, 2017 Petitioner advised him he 

wanted to have the surgery. The left submuscular transportation of the ulnar nerve and left carpal tunnel 

release were performed on November 30, 2017. PX 4 p.16,17,19,20,25,26 
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 Dr. Wottowa saw Petitioner post-operatively on December 13, 2017.  Petitioner advised him that 

many of his pre-operative symptoms had gotten better, he had much less numbness and tingling in the 4th 

and 5th fingers and the achy pain in his forearm was much better.  He was advised to lift nothing 

weighing more than one pound.  He was next seen on January 10, 2018 and while described as doing 

quite well, it was noted that one thing which had not gotten better was the pain over the dorsal radial 

aspect of his left forearm over the posterior interroseus nerve.  That problem was surgically addressed on 

March 22, 2018. PX 4 p.34,39 

 After the posterior interosseous nerve surgery Petitioner was seen by PA Nathaniel Gregoire and 

told him that his symptoms were unchanged, he still had pain over the dorsal portion of his forearm.  On 

April 18, 2018 he saw Dr. Wottowa and advised him, too, that there was no change in his pain.  Dr. 

Wottowa noted that it might be eight weeks before they would be able to get Petitioner back to work. PX 

4 p.43,45 

 On May 16, 2018 and June 27, 2018 Dr. Wottowa noted that Petitioner was still reporting no 

improvement in the dull, achy pain over the middle of his forearm.  Dr. Wottowa stated he did not know 

what was causing Petitioner’s pain, but noted the complaints were consistently in the same place on the 

volar aspect of the proximal forearm.  Because of this he again referred Petitioner to Dr. Greatting for 

another second opinion. PX 4 p.48,51 

 After examining Petitioner again on August 1, 2018 Dr. Greatting stated his examination revealed 

few objective abnormalities, just a mildly positive Tine’s test over the transposed ulnar nerve, but he 

noted that clinically Petitioner still appeared to have ongoing symptoms relating to the posterior 

interosseous nerve. He ordered another MRI and another EMG/NCV. The August 17, 2018 MRI of the 

left elbow showed common flexor tendonopathy and tendonopathy with a partial tear of the distal biceps 

tendon.  Dr. Gelber’s repeat EMG/NCV showed mild residual cubital tunnel but no evidence of recurrent 

carpal tunnel or posterior interosseous nerve injury. PX 5 p.1,2,4,7 

 After reviewing those test results Dr. Greatting noted that Petitioner reported his symptoms had 

improved due to his surgeries but that he had some feeling of incoordination and weakness in his hand 

and significant pain in the proximal forearm and elbow with lifting and resisted forearm supination.  Dr. 

Greatting said he advised Petitioner that many of his complaints were related to the distal biceps tendon. 

PX 5 p.9 

 Dr. Wottowa saw Petitioner on September 5, 2018 and interpreted the repeat MRI as showing quite 

a bit of high-grade, partial-thickness tearing of the biceps.  Petitioner told him it bothered him too much 

to just live with it, so Dr. Wottowa said that he did not think it unreasonable, based on the MRI, to do one 
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last surgery, a bicipital reimplantation.  He did note that it took about five months to recover from such a 

surgery.  That surgery took place on September 18, 2018. PX 4 p.56,58 

 Dr. Wottowa saw Petitioner on October 3, 2018 and October 31, 2018 and found Petitioner to still 

have nerve pain in the area of the posterior interosseous nerve, and noted it would take a long time to see 

if the most recent surgery would help him.  When seen on December 12, 2018 Dr. Wottowa noted that 

Petitioner’s elbow was finally feeling better, only had minimal tenderness, and he changed Petitioner’s 

work restriction from 2 lbs. to 20lbs. PX 4 p.64,66,68 

 PA David Purves saw Petitioner on January 22, 2019 and took a history of Petitioner having an 

aggravation of his left elbow injury 1 ½ to 2 weeks earlier when he lost his balance and had to catch 

himself against his truck with his left arm.  He had medial elbow pain but PA Purves thought it was 

probably just an aggravation. PX 4 p.71; RX 7 

 Dr. Wottowa reported that Petitioner was frustrated with his left forearm when seen on February 13, 

2019, noting that it bothered him when he did curls.  The physical examination that day was objectively 

normal.  Dr. Wottowa noted that the only thing which had not improved as a result of the surgeries was 

the diffuse pain around Petitioner’s mobile wad, saying, “I have never really been able to put a finger on 

this and tell him why he has this.”  He did not know if Petitioner would have further improvement and 

sent him back to Dr. Greatting for further suggestions. PX p.73 

 Dr. Greatting saw Petitioner for April 10, 2019.  All objective findings were normal, and the only 

subjective finding was tenderness over the incision from his post interosseous nerve surgery Dr. 

Greatting stated that it was potentially possible that Petitioner had some recurrent compression of the 

posterior interosseous nerve, and that a re-exploration of that area would not necessarily be helpful.  He 

told Petitioner that the most reasonable thing to do would be to give Petitioner permanent restrictions and 

consider him at maximum medical improvement. PX 5 p.11 

 When Dr. Wottowa saw Petitioner on April 17, 2019 he agreed with Dr. Greatting and made 

Petitioner’s 20 lb. restriction permanent. PX 4 p.76; RX 7 

 Dr. Kellenberger saw Petitioner on October 11, 2019 and noted that Petitioner’s “arm is not back to 

its original form, but remains highly viable and functional.”  He noted that Petitioner continued to voice 

left forearm pain and had residual swelling in the dorsal left forearm. His physical examination on that 

date showed Petitioner’s left arm to be weaker. RX 7 

 Dr. Wottowa saw Petitioner on March 10, 2020 and June 8, 2020 for left triggering and locking of 

the left long finger and made on mention of the injuries involved in this case. RX 7 
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 Nurse Practitioner Sarah Wilks of Prompt Care saw Petitioner on September 8, 2020 for abrasions 

suffered when Petitioner had his left hand struck by a front door and a brick wall and no mention of the 

injuries from this accident was made in those records. RX 7 

 

DEPOSITION TESTIMONY OF DR. CHRISTOPHER WOTTOWA 
  

 Dr. Wottowa’s testimony in regard to his examination, diagnoses and treatment of Petitioner was 

consistent with the medical summary above. 

  

 Dr. Wottowa testified that he was a board certified orthopedic surgeon cool emphasized his practice 

only in the areas of shoulder, elbow, hand and wrist conditions. He stated that while performing carpal 

tunnel surgery on Petitioner on November 3, 2017 he observed signs of chronic median nerve 

compression , thickening of the transverse carpal ligament and hyperemic blush of the new median nerve. 

In the left elbow surgery on that same date he said he saw quite a bit of compression and Osborne's 

ligament and the arcade of Struthers were markedly thickened, signs of chronic constriction throughout.  

PX 6 p.4,5,10,11 

 Dr. Wottowa noted that this injury could not have caused the thickening of the ligament or the 

structures he observed, they had built up overtime, but the actual injury hurting the elbow aggravated the 

conditions and made them symptomatic. PX 6 p.12,13 

 Dr. Wottowa said that Petitioner’s post-surgical complaints of diffuse pain in different areas of the 

elbow did not fit into a “nice, neat box,” it was not clear cut. He felt it was a posterior interosseous nerve 

entrapment in the forearm. He said Petitioner voiced pain in that area the entire time he treated him. He 

testified that 70% of those diagnosis are made through electrodiagnostic testing, while 30% were 

diagnosed clinically, as was the case here. Dr. Wottowa said the etiology of the posterior interosseous 

nerve injury could not be explained, some people get it from an injury while others get it from overuse, 

but he noted Petitioner did not have symptoms until the injury, so in his head they went together. PX 6 

p.12-14,20,21 

 After referring Petitioner to Dr. Greatting for a second opinion repeat MRI scans and EMG testing 

were performed. The new MRI showed chronic changes to the distal biceps, which was consistent with 

Petitioner’s complaints, and Petitioner elected to have the repair, which occurred on September 18, 2018. 

PX 6 p.15-17 
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 He said that the biceps tendon did well after the surgery but Petitioner continued to have pain 

diffusely over the elbow . He therefore sent him back to Dr. Greatting again, and Dr. Greatting thought 

that nothing on Petitioner’s physical examination pointed to a surgical problem. Dr. Wottowa said he saw 

Petitioner for left arm problems for the last time on April 17, 2019, at which point he released him at 

maximum medical improvement with a permanent 20 lb. lifting restriction. PX 6 p.21,22, 

 Dr. Wottowa thought Petitioner had been restricted from work from January 10, 2018 as well as for 

the weeks and months after every surgery. PX 6 p.24-26 

 Dr. Wottowa said that while Petitioner had improved after each surgery he was not a hundred 

percent. PX 6 p.26 

 Dr. Wottow was of the opinion that this injury was an aggravating factor for Petitioner’s carpal 

tunnel syndrome, cubital tunnel syndrome, posterior interosseous nerve injury and his partial distal 

biceps tendon tear.  He felt the surgeries for those conditions were necessitated by those conditions and 

reasonable to perform. RX 6 p.27-30 

 

 On cross-examination Dr. Wottowa said if Petitioner had the symptoms of carpal tunnel prior to 

this accident but they worsened, then the injury was an aggravating factor, but that if they were exactly 

the same, it would not be an aggravating factor. He said he had not seen Petitioner’s previous records, but 

if Dr. Russell’s medical records reflect chronic pain and numbness in the left arm with numbness in the 

third, fourth and fifrh finger from 2007 through May of 2016, several months prior to this accident, his 

opinion would be different, but if his symptoms increased, he would say they were aggravated. PX 6 

p.31,32 

 Dr. Wottowa said the interosseous nerve was a “particularly pesky nerve to diagnose.  It is hard to 

treat, and it is also susceptible to minor insults as well.”  When asked if the interosseous nerve arose from 

the C5 nerve Dr. Wottowa said it did, and that while an interosseous nerve pain could result from an C5/6 

arthroplasty, Petitioner did not have the interosseous nerve problem prior to this injury, so the injury 

could be an aggravating factor as well, and Petitioner’s description of his symptoms being worse to the 

doctor were coincidental to the injury. PX 6 p.33-35 

 In regard to work restrictions Dr. Wottowa noted that Dr. Sharma gave Petitioner a “work as 

tolerated” restriction on December 14, 2016, that PA Royer gave him a limited left arm pushing, pulling 

and no lifting in excess of 10 lbs. limitation on January 18, 2017 and that Petitioner’s restrictions were 

based on his discomfort , including after his four surgeries. PX 6 p.38 

 

21IWCC0515



14 
 

 On re-direct examination Dr. Wottowa testified that at no time during his treatment of Petitioner did 

he suspect him of symptom magnification. PX 6 p.42   

 

 

ARBITATOR’S CREDIBILITY ASSESSMENT 
 

 

Petitioner Charles Anthony Cusumano 

 The Arbitrator observed Petitioner during his testimony both on direct examination and on cross-

examination.  He did not appear to evade questions posed to him nor did he appear to exaggerate either 

the facts of the accident, the severity of his symptoms, or difficulties he had upon his return to work.  The 

Arbitrator finds Petitioner to have been a credible witness. 

 

Dr. Christopher Wottowa 

 Dr. Wottowa during his testimony appeared to be direct and forthcoming, admitting his own 

limitations as shown by his repeated referral of Petitioner to Dr. Greatting for second opinions when 

treatments did not result in full elimination of symptoms. On cross-examination Dr. Wottowa was willing 

to note that his opinions could change if additional facts he was not aware of were proven.  The 

Arbitrator finds Dr. Wottowa to have been a credible witness. 

 

 

CONCLUSIONS OF LAW: 

 

In support of the Arbitrator’s decision relating to whether Petitioner’s current condition of ill-being, left 

carpal tunnel, left cubital tunnel, left lateral epicondylitis, left medial epicondylitis, left posterior 

interosseous nerve injury, and left distal biceps tendon tear, are causally related to the accident of 

October 25, 2016, the Arbitrator makes the following findings: 

The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The parties stipulated that Petitioner suffered an accident at work on October 25, 2016 involving his left 

elbow/arm, and all of the testimony and Respondent’s Exhibits 1 through 4 indicate that a work injury occurred 

at that time as described.  
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Dr. Wottowa, Petitioner’s treating surgeon, has performed injections and three separate surgeries to 

address five separate problems: epicondylitis, carpal tunnel syndrome, cubital tunnel syndrome, posterior 

interosseous nerve compression and a biceps tendon tear. The doctor testified that all of these medical 

conditions were aggravated by the work injury making the surgeries necessary. He has explained that the elbow 

injury most likely caused the nerve entrapments to become symptomatic and, given the fact that Petitioner did 

not have these problems prior to the work injury, that they are all causally connected to the work injury. 

Dr. Anderson, Respondent’s IME physician, opined that the work injury caused lateral epicondylitis and 

a biceps strain, but nothing else. Consequently, both doctors agree on causation for the epicondylitis and an 

injury to the biceps tendon which was subsequently found to be torn.  Dr. Anderson did not have knowledge of 

tests or treatment subsequent to August 2, 2017. 

RX 6 consists of medical records from Drs. Kellenberger, Becker, and Russell for periods of time prior 

to the injury. These records indicate that Petitioner had neck surgery in the spring of 2015. On May 18, 2016, he 

saw Dr. Russell for a follow-up visit and complained of some numbness in both hands (as opposed to his left 

hand), and he was released from care at that time. 

In June 2016, Petitioner was examined by Dr. Becker for occipital neuralgia. On August 15, 2016, 

Petitioner saw his primary care doctor, Dr. Kellenberger, for an injury at home. These pre-accident records 

show Petitioner was treated for cervical disc disease, cervical radiculopathy, cervicalgia and some other medical 

conditions. Other than a May 18, 2016 Dr. Russell note referencing Petitioner giving a history of numbness and 

tingling in his hands, especially at night, and the doctor’s statement that this seemed more suggestive of carpal 

tunnel disease, there are no other mentions of carpal tunnel syndrome, cubital tunnel syndrome, epicondylitis, 

posterior interosseous nerve entrapment or any other diagnosis caused by the work injury in those records.  The 

Dr. Russell’s note is in regard to bilateral hands, not just the left hand, and the complaints being voice to him at 

that time are different from those voiced by the Petitioner while being treated by Dr. Wottowa.  Further, Dr. 

Russell did not make a definitive diagnosis of carpal tunnel syndrome for the left hand or have any 

electrodiagnostic testing confirm that diagnosis. 

The evidence shows that Petitioner’s left elbow, arm and hand were in state of good health before the 

work injury and injured and symptomatic afterwards. The evidence presented at trial and the chronology of 

Petitioner’s medical treatment show that he developed several problems following this accident which required 

surgeries. The opinions of Dr. Wottowa are more reliable and are amply supported by the other evidence 

presented at trial. Petitioner has proven that a causal connection exists between the work accident and his 

current conditions of ill-being, left carpal tunnel syndrome, left cubital tunnel syndrome, left posterior 

interosseous nerve injury, left lateral epicondylitis, left medial epicondylitis and left distal bicep tendonopathy  
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through both the opinion testimony of Dr. Wottowa and through the chain-of-events. Shafer vs. Illinois 

Workers’ Compensation Commission,  2011 IL App (4th) 100505WC, 976 N.E.2d 1 (2011) 

 

The Arbitrator finds that Petitioner’s current conditions of ill-being, including left carpal tunnel, 

left cubital tunnel, left lateral epicondylitis, left medial epicondylitis, left posterior interosseous nerve 

injury, and left distal biceps tendon tear, are causally related to the accident of October 25, 2016. This 

finding is based upon the medical records of Dr. Kellenberger, Dr. Sharma, Dr. Greatting and Dr. Wottowa as 

well as the deposition testimony of Dr. Wottowa.  In addition, this finding is based upon the chain-of-events, as 

Petitioner has proved a prior condition of good health in regard to his left hand and arm, a definite accident and 

immediate conditions of ill-being following that accident. 

  

In support of the Arbitrator’s decision relating to what temporary benefits Petitioner is entitled to as a 

result of the accident of October 25, 2016, the Arbitrator makes the following findings: 

The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The findings in regard to causal connection, above, are incorporated herein. 

Petitioner testified that he was off work from November 30, 2017 through December 12, 2018.  

Respondent introduced no evidence to rebut the length of the period of disability but did dispute liability for all 

temporary total disability based upon lack of causal connection between the accident and Petitioner’s conditions 

of ill-being. 

Dr. Wottowa testified that he restricted Petitioner following each of his surgeries through December 12, 

2018, when he gave him permanent restrictions of no lifting over 20 lbs..  The first surgery was November 30, 

2017, the date alleged as the beginning of his temporary total disability by Petitioner.  

 

The Arbitrator finds that Petitioner was temporarily totally disabled as a result of the accident from 

November 30, 2017 through December 12, 2018, a period of 53 5/7 weeks.  This finding is based upon 

Petitioner’s testimony, Dr. Wottowa’s medical records, Dr. Wottowa’s testimony, and the lack of evidence to 

the contrary. 

The Arbitrator further finds that based upon the opinions of Dr. Greatting and Dr. Wottowa, Petitioner 

reached maximum medical improvement on December 12, 2018. 
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In support of the Arbitrator’s decision relating to the nature and extent of the injury the Arbitrator 

makes the following findings: 

 
The findings of fact, above, are incorporated herein. 

The summaries of medical evidence and deposition testimony, above, are incorporated herein. 

The findings in regard to causal connection and temporary total disability, above, are incorporated herein. 

 

As the accident occurred after September 1, 2011, the nature and extent of the injury must be determined 

through the five-factor test set out in §8.1b(b) of the Act.  

 
With regard to subsection (i) of §8.1b(b), the Arbitrator notes that no permanent partial disability impairment 

report and/or opinion was submitted into evidence.  The Arbitrator therefore gives no weight to this factor.  

 

With regard to subsection (ii) of §8.1b(b), the occupation of the employee, the Arbitrator notes that the record 

reveals that Petitioner was employed as a technical manager for the Illinois Department of Transportation, 

a job which requires physical laboring to assemble office work areas and furniture at the time of the 

accident and that he   is able to return to work in his prior capacity as a result of said injury.  The Arbitrator 

notes that he returned to work subject to a permanent 20 lb. lifting restriction which Respondent has 

been able to accommodate.  Petitioner testified that when work he is to perform involves weight in 

excess of his restriction he requests assistance from co-workers and they help him.  Because of the 

physical nature of his work and his permanent restrictions, the Arbitrator therefore gives  greater  weight 

to this factor. 

 

With regard to subsection (iii) of §8.1b(b), the Arbitrator notes that Petitioner was 42 years old at the time of 

the accident. Because of the number of expected work life years Petitioner has remaining, the Arbitrator 

therefore gives  greater  weight to this factor. 

 

With regard to subsection (iv) of §8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes that no 

evidence was presented concerning Petitioner's future earning capacity.  Because of the lack of 

evidence in this regard, the Arbitrator therefore gives  no  weight to this factor. 
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With regard to subsection (v) of §8.1b(b), evidence of disability corroborated by the treating medical records, 

the Arbitrator notes the medical records of both Dr. Wottowa and Dr. Greatting reflect consistent and 

continuing complaints of pain and weakness involving Petitioner's left, dominant arm and hand 

causing him to have difficulties with dexterity and grip and arm strength..  Because of this loss of 

strength and his permanent restrictions, the Arbitrator therefore gives  greater  weight to this factor. 

 

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner sustained 

permanent partial disability to the extent of 12 1/2% loss of use of the left hand, 25.625 weeks, pursuant to §8 

(c) of the Act. 
 

Based on the above factors, and the record taken as a whole, the Arbitrator further finds that Petitioner sustained 

permanent partial disability to the extent of 32 1/2% loss of use of left arm, 82.225 weeks,  pursuant to §8 

(c) of the Act. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
KANKAKEE 

)  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Martha Zimmerle, 
Petitioner, 

vs. NO:  10 WC 24712 

State of Illinois, Dept. of  Rehabilitation Services, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given to all 
parties, the Commission, after considering the issues of medical, temporary disability and permanent 
disability and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator 
filed April 21, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit 
for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to judicial 
review. Therefore, no appeal bond is set in this case. 

October 14, 2021 /s/Deborah L. Simpson 

o10/13/21 
Deborah L. Simpson 

DLS/rm 
046 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MELISSA S. STOVER, 

Petitioner, 

vs. NO:  18 WC 36884 

STATE OF ILLINOIS/ 
MURRAY DEVELOPMENTAL CENTER, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed under Section 19(b) of the Act by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
causal connection, medical expenses, prospective treatment, and temporary total disability (TTD) 
benefits, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof. The Commission makes one clarification, 
however – it should be noted that Petitioner underwent a C4-5 interlaminar epidural steroid 
injection (ILESI) with Dr. Helen Blake on June 25, 2019, and not June 5, 2019, as indicated in the 
Arbitrator’s Decision. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020 is hereby amended as indicated above and otherwise affirmed 
and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Indus. 
Comm’n, 78 Ill. 2d 327 (1980). 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

Maria E. Portela October 14, 2021 
CAH/pm 

Maria E. Portela 

D: 10/7/2021 
052              Marc Parker 

Marc Parker  

DISSENT 

I respectfully dissent from the Majority decision and instead find that Petitioner’s current 
condition of ill-being as to her cervical spine is not causally related to the August 4, 2018 work 
accident. Respondent’s Section 12 examiner, Dr. Robert Bernardi, believed that the work accident 
may have caused a myofascial sprain/strain, but that any symptoms would have subsided within a 
matter of days. I find Dr. Bernardi’s opinions more persuasive and consistent with the evidence in 
the record – especially when compared to the seemingly radical alternative proposed by 
Petitioner’s physician, Dr. Matthew Gornet. I further find compelling that while Petitioner reported 
facial/jaw and neck pain at the emergency room on August 4, 2018 and later to her primary 
physician on August 6, 2018, the arbitration record was void of further complaints, symptoms, or 
treatment related to the cervical spine until November 2018. 

Petitioner consulted with Dr. Gornet, a board-certified orthopedic surgeon, on April 8, 
2019. Dr. Gornet testified that Petitioner’s examination was non-focal, she was stable on 
flexion/extension, and x-rays revealed no evidence of disc degeneration. Dr. Gornet also ordered 
an MRI of the cervical spine which Petitioner completed on June 13, 2019. The results indicated 
a small, right-sided protrusion at C3-4 and a small disc bulge at C4-5 in the midline with 
protrusions extending towards the foramina. On the left at C4-5, there was minimal encroachment 
of the foramen without root impingement – larger on the right side. Centrally, there was no cord 
compression or significant stenosis. There was a small questionable protrusion at C6-7 in the far 
left foramen. Dr. Gornet found that Petitioner was neurologically normal but with small herniations 
present. He recommended treating all four cervical levels from C3 to C7 with disc replacement 
surgery. 
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Although Dr. Gornet testified that Petitioner, who was 35 years old on the accident date, 
had a fairly young, healthy neck, and that “No one wants to operate on someone like this . . . ”, he 
felt that this was Petitioner’s only option after she failed conservative treatment by way of two 
cervical injections. (PX1, pgs. 18-19). 

Dr. Bernardi examined Petitioner on December 3, 2019 and stated that the cervical spine 
was normal. Similar to Dr. Gornet, Dr. Bernardi found no evidence of radiculopathy. Dr. Bernardi 
stated that the only objective abnormality on her neurological examination was asymmetry 
between her triceps reflexes. He believed this could be due to irritation of the left C7 nerve root, 
but that Petitioner’s complaints were entirely inconsistent with left C7 radiculopathy. Petitioner 
did not have weakness in her left C7 innervated muscles, and this abnormality did not correlate 
with Petitioner’s cervical CT scans or MRI. 

Dr. Bernardi’s impression of the cervical MRI was that the axial images gave the 
impression of slight uncovertebral joint disease in the upper cervical spine. He believed it was 
artifactual and due to a slight rotation of Petitioner’s head. There may have been mild, 
uncovertebral disease in the mid-cervical area. There was no central or foraminal stenosis at any 
level and there were no acute abnormalities. Dr. Bernardi testified that the MRI did not reveal 
anything post-traumatic. He opined the MRI was essentially normal. 

Dr. Bernardi acknowledged Petitioner’s reported complaints of neck pain at the onset. The 
August 4, 2018 emergency room record stated that examination of Petitioner’s neck demonstrated 
normal range of motion and tenderness over the left side of the neck and midline. A CT scan of 
the cervical spine was completed at the hospital, and revealed C1 through T1 were intact, vertebral 
body heights were normal, and paraspinal soft tissues were unremarkable. Petitioner was 
diagnosed with a neck strain. Petitioner’s follow-up visit with her primary care physician, Dr. 
William Huffstutler, on August 6, 2018, indicated that Petitioner had no real dizziness or 
headaches. Petitioner did have left posterior cervical pain and left trapezius pain. Examination of 
the cervical spine specifically demonstrated spasm and tenderness in the posterior cervical spine 
and left trapezius area. 

There was no further evidence related to the cervical spine until November 30, 2018 when 
Petitioner presented to the emergency department of Crossroads Community Hospital. Petitioner 
completed a CT scan of the cervical spine on November 30, 2018 which revealed no fracture or 
subluxation malalignment. There were mild degenerative spondylosis changes with minimal disc 
bulging at C3-4, C4-5, C5-6 and C6-7. There was no protrusion, canal or neural foraminal stenosis. 

Dr. Bernardi diagnosed Petitioner with mild degenerative disc disease (spondylosis), neck 
pain and non-radicular bilateral arm numbness of uncertain etiology. Dr. Bernardi stated that he 
did not have an adequate explanation for Petitioner’s neck and arm complaints and was unable to 
causally relate her condition to the August 4, 2018 work accident. He found only minor and 
degenerative changes on Petitioner’s CT scans and MRI. During cross-examination, Dr. Bernardi 
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testified that he did not see any annular fissures or tears on Petitioner’s MRI. Dr. Bernardi did not 
agree that the MRI showed herniations present in Petitioner’s cervical spine. Dr. Bernardi opined 
that Petitioner did not need additional diagnostic testing or treatment and she was not a candidate 
for surgery. 

 
Dr. Bernardi testified that he did not believe Petitioner sustained the kind of accident that 

would cause chronic neck pain. He further testified that it was unlikely that Petitioner had injured 
four levels in her cervical spine from this one incident. Dr. Bernardi noted that for about four 
months there was no mention of neck complaints in the medical records. He also opined that it was 
difficult to see someone, such as Petitioner, who needed a four-level disc replacement for 
incapacitating neck pain, have a gap in treatment for that duration. Dr. Bernardi’s opinions with 
respect to causation for Petitioner’s cervical spine condition, as well as the need for additional 
treatment, are consistent with the medical evidence which was either minimal or insignificant. 

 
With the foregoing findings, both clinically and the diagnostic imaging, together with the 

medical testimony in evidence, I find Dr. Bernardi’s opinions persuasive. Not only do I find 
Petitioner’s current neck condition to be unrelated to the August 4, 2018 work accident, but I find 
that the recommended four-disc replacement surgery to be unreasonable and unnecessary under 
Section 8(a) of the Act. I therefore respectfully dissent from the Majority decision. 

 
 

Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Charles Moore, 

Petitioner, 

vs. No.  02 WC 48868 

City of Crest Hill, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary disability, permanent disability, penalties and attorney fees, and being 
advised of the facts and law, corrects, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof. 

Petitioner’s application for adjustment of claim alleges that on February 19, 2001, 
Petitioner injured his back “[w]hile working.”  The Arbitrator denied the claim for failure to 
prove an accident arising out of the employment.  The Arbitrator explained that she did not find 
Petitioner credible.  The Arbitrator concluded: 1) Petitioner failed to prove he lifted a garage 
door on February 19, 2001; 2) Petitioner’s early complaints of pain were centered on his right hip 
and not his back; and 3) “[P]etitioner failed to prove that traversing the slope was an increased 
risk, or that he injured his back as a result of this activity. Therefore, the Arbitrator finds 
petitioner failed to prove that his claimed back condition resulted from an accident that arose out 
of his employment with respondent on February 19, 2001.” (Emphasis in original.)   

The Commission corrects the analysis to bring it in line with the supreme court’s 
subsequent decision in McAllister v. Workers’ Compensation Comm’n, 2020 IL 124848.  The 
Commission strikes the finding that traversing the slope is not an increased risk.  The 
Commission affirms the Arbitrator’s conclusion that Petitioner failed to prove a work accident 

21IWCC0518



02 WC 48868 
Page 2 

involving his back occurred on February 19, 2001, as alleged in the application for adjustment of 
claim. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 22, 2019, is hereby corrected, affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

No bond is required for removal of this cause to the Circuit Court.  The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

October 18, 2021 /s/Stephen J. Mathis 
Stephen J. Mathis 

SJM/sk 
o-08/18/2021
44 /s/ Deborah L. Simpson 

Deborah L. Simpson 

DISSENT 

I disagree with the majority’s decision to affirm the Arbitrator’s finding that Petitioner 
failed to prove he sustained a compensable work accident on February 19, 2001 (case no. 02 WC 
48868) and that Petitioner sustained a 60 percent loss of use of the left leg as a result of the stipu-
lated November 14, 2001 work accident (case no. 02 WC 48869). In my view, Petitioner estab-
lished by a preponderance of the evidence that he sustained a compensable work accident on 
February 19, 2001; Petitioner’s lumbar spine injury is causally related to the February 19, 2001 
injury; and Petitioner is entitled to associated medical and temporary total disability benefits 
(“TTD”). In case no. 02 WC 48869, I would find that Petitioner is entitled to an award of penal-
ties pursuant to section 19(k) and section 19(l), and attorneys’ fees pursuant to section 16 as 
there was no expert opinion or evidence to contradict Petitioner’s claim that his left knee injury 
is causally related to the undisputed November 14, 2001 accident. Finally, I would find that Peti-
tioner is permanently and totally disabled as a result of both his lumbar spine and left knee inju-
ries.   

In case no. 02 WC 48868, the Arbitrator found Petitioner’s testimony was not credible 
and stated: “He hesitated with his answers and his memory seemed to conveniently lapse on 
cross-examination even when asked follow-up questions that he was able to answer on direct 
exam.” I view Petitioner’s credibility differently and find that he was credible as his testimony 
was straightforward, forthright, and clear. The Commission exercises original jurisdiction and is 
not bound by an arbitrator’s findings. See R & D Thiel v. Illinois Workers’ Compensation 
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Comm’n, 398 Ill. App. 3d 858, 866, 923 N.E.2d 870, 877 (1st Dist. 2010) (finding that when 
evaluating whether the Commission’s credibility findings, which are contrary to those of the ar-
bitrator, are against the manifest weight of the evidence, “resolution of the question can only rest 
upon the reasons given by the Commission for the variance.”) 

The Arbitrator found that Petitioner’s “memory seemed to conveniently lapse on cross-
examination even when asked follow-up questions that he was able to answer on direct exam.” I 
find that Petitioner’s memory was reasonable and credible based on the facts of the case, the age 
of the case, and the types of questions asked on cross examination. To provide some background 
and context for this case, the injury at issue occurred in February 2001. Petitioner testified at the 
arbitration hearing in September 2017, approximately 16 years after the claimed date of injury. 
Additionally, at the time of the September 2017 arbitration hearing, Petitioner was 70 years old. 
These are all factors that should be considered when evaluating Petitioner’s testimony. 

 Further, the Arbitrator did not point to any specific examples of when Petitioner was able 
to answer a question on direct examination, that he was unable to answer on cross examination. 
In my view, this did not occur.  The following are examples of the types of questions Petitioner 
was asked about his medical treatment on direct examination, during which Petitioner’s counsel 
asked leading questions with respect to medical treatment with no objection from Respondent’s 
counsel: 

Q. Is it correct that you had a follow-up appointment with Dr. Munoz
on May 8, 2001? 

A. Yes.

Q. And following that exam, is it correct that Dr. Munoz released you
to return to full duty work? 

A. Yes.

*** 

Q. Mr. Moore, is it correct that you sought treatment with your family
doctor, a Dr. Karcavich, K-a-r-c-a-v-i-c-h? 

A. Yes.

Q. Is it correct that you were initially examined by Dr. Karcavich on
May 29, 2001? 

A. Yes.

Q. Is it correct that you had a follow-up appointment on June 6, 2001?
A. Yes.

Q. Following that exam, Mr. Moore, is it correct that the doctor rec-
ommended you undergo an MRI study of your lumbar spine and an EMG study? 

A. Yes. T. 24-25.
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In contrast, on cross examination, Petitioner was asked questions about specific diagno-
ses, testing, and examinations from medical treatment in the 1990s and was unable to remember 
specific details with respect to numerous medical conditions, even those that were not being 
claimed as part of the instant workers’ compensation claims. Examples of the types of questions 
asked on cross examination are as follows: 

Q. Do you remember treating for back issues all the way back in 1990
with Dr. Eguro, E-g-u-r-o? 

A. No.

Q. Do you recall treating with him on April 9 of that date, 1990,
where you were diagnosed with a cervical spine as well as L5, S1 lumbar spondy-
lolisthesis which the doctor believed was a congenital condition? 

A. No.

Q. Do you recall having to take straight leg raising tests because you
were having numbness which traveled down into your foot? 

A. No. T.52-53.

*** 

Q. Do you recall undergoing an MRI on March 6, 1996?
A. No.

Q. Do you recall undergoing a course of physical therapy in 1996 for
this condition, for your back condition? 

A. No.

Q. Again on April 20, 1996, do you recall Dr. Caron stating that sur-
gery will be needed at some point in your life due to severe MRI changes? 

A. I can’t remember the name of the doctor but this was from – oc-
curred from getting hit between the eyes with the post pounder, and he was refer-
ring to my neck. They were working on my neck and my nose. T.57-58. 

Q. He is a neurosurgeon, is that correct, Dr. Caron?
A. I don’t recall the doctor.

Q. You do remember seeing a Dr. Karcavich prior to January [sic]19,
2001, correct? 

THE ARBITRATOR: What was that date? 
[Respondent’s counsel]: The accident date, February 19, 2001 
THE WITNESS: If that’s what my doctor said. I don’t recall the dates or 

anything. 

[BY RESPONDENT’S COUNSEL]: 
Q. You also treated – you had surgery on your feet, do you recall that?
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You had some metatarsals removed from your foot in 1996? 
A. I had work done on my big toe.

Q. And you had surgery in 1996 on your left hand?
A. Yes, I don’t recall the date but I had surgery on my left hand. T.

58. 

*** 

Q. Do you recall following up with Dr. Munoz for the left knee injury
on October 31, 2000? 

A. No.

Q. Do you recall sustaining a rib injury prior to November 14, 2001?
A. I can’t match the dates.

Q. This would be before –
A. I had a rib injury when I hit the valve step.

Q. This is back on January 26, 2001. You sought treatment at Provena
St. Joseph Medical Center for rib pain when you heard a crack in your chest. You 
were also there for back pain, spasms when you coughed, do you recall that? 

A. I can’t recall it. T. 64.

Based on the above, I find that Petitioner’s testimony was credible and any inconsistencies in his 
treatment were benign.   

In case no. 02 WC 48868, the Arbitrator found Petitioner failed to prove he sustained a 
compensable work-related accident on February 19, 2001. I disagree and find Petitioner estab-
lished by a preponderance of the evidence that he sustained a compensable work accident on 
February 19, 2001.  

In the instant case, Petitioner credibly testified that he felt discomfort in his lower back 
on February 19, 2001 when he and his coworker, Kaczmarski, were lifting a broken garage door. 
Later that day, while walking away from the “contact tanks” where he had just checked that there 
were no blockages which is something he did daily, Petitioner mis-stepped on a sloped, grassy 
area that led to the tanks and felt an extreme, sharp pain in his lower back. Petitioner’s testimony 
as to the two incidents that occurred on February 19, 2001 was not rebutted by any of Respond-
ent’s witnesses. However, even when isolating the history of mis-stepping on a grassy, sloped 
area while walking back from his daily check of the “contact tanks,” Petitioner’s claim is still 
compensable. Again, neither of Respondent’s witnesses rebutted Petitioner’s testimony about 
mis-stepping while walking down the grassy slope.  

Additionally, the medical records clearly document a history of mis-stepping on a slope. 
(The Joliet Medical Group records from the date of accident document that Petitioner sustained 
an injury while walking down an uneven slope; the records from St. Joseph Medical Center dated 
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May 29, 2001 document both the garage door incident and walking down an incline; the records 
from Chicago Institute of Neurosurgery dated August 7, 2001 document both the garage door in-
cident and walking down an uneven grade of a hill; the records from Rush Pain Center document 
the garage door incident and walking down a hill).  

The Arbitrator appeared to agree that Petitioner’s testimony of mis-stepping on a slope 
was unrebutted in stating that the issue was “whether Petitioner’s miss-step while walking down 
a slope qualifies as ‘an accident’ that arose out of his employment.” However, the Arbitrator de-
nied Petitioner’s claim anyway finding that: (1) the medical records indicate Petitioner injured 
his right hip and not his lumbar spine; and (2) “traversing the slope was an increase risk.” I view 
the evidence and the law differently.  

First, the increased risk analysis is misapplied here. “Injuries resulting from a risk dis-
tinctly associated with employment, i.e., an employment-related risk, are compensable under the 
Act.” Steak ’n Shake v. Illinois Workers’ Compensation Commission, 2016 IL App (3d) 
150500WC, ¶ 35, 67 N.E.3d 571, 578. “Risks are distinctly associated with employment when, 
at the time of injury, ‘the employee was performing acts he was instructed to perform by his em-
ployer, acts which he had a common law or statutory duty to perform, or acts which the em-
ployee might reasonably be expected to perform incident to his assigned duties.’” Id. See also, 
McAllister v. Illinois Workers’ Compensation Commission, 2020 IL 124848, ¶ 36 (“‘An injury 
‘arises out of’ one’s employment if it originates from a risk connected with, or incidental to, the 
employment, involving a causal connection between the employment and the accidental injury.’ 
A risk is incidental to the employment when it belongs to or is connected with what the em-
ployee has to do in fulfilling his or her job duties.”)  

Applying McAllister to the facts of this case, which the Illinois Supreme Court decided 
after the Arbitration decision was issued, there is no need to undergo an increased risk analysis. 
Here, Petitioner walked to the “contact tanks” to check for blockages, which is a task he per-
formed daily as a sewage operator, and while walking away from the tanks on a grassy slope, he 
mis-stepped and felt a sharp pain in his lower back. Petitioner’s lower back injury originated 
from walking on the grassy slope. Petitioner was required to walk on the grassy slope in order to 
perform his job duty of checking the contact tanks. Thus, the act of walking on the slope was a 
risk incidental to Petitioner’s employment, establishing that the February 19, 2001 accident arose 
out of his employment with Respondent.    

Secondly, the medical records show that Petitioner reported sustaining an injury to his 
lower back in addition to his right hip in the initial medical records. The February 19, 2001, med-
ical note from Joliet Medical Group (Dr. Munoz) states that Petitioner injured his right hip, how-
ever, it also indicates that Dr. Munoz examined Petitioner’s lower back and found tenderness 
over the right sacroiliac joint and sacral notch with L5-S1 region spasms. Dr. Munoz diagnosed 
Petitioner with a right hip strain, right sacroiliac joint dysfunction, and a lumbar strain. On Feb-
ruary 21, 2001, Dr. Munoz examined Petitioner again and found continued lower back tender-
ness and stiffness. Dr. Munoz continued to treat Petitioner for the lower back and right hip and 
right extremity symptoms. On May 8, 2001, Petitioner returned to Dr. Munoz and reported that 
his right hip and right leg symptoms had resolved, however, he continued to experience numb-
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ness in his right toes. On May 29, 2001, Petitioner presented to Dr. Karcavich who diagnosed Pe-
titioner with possible nerve compression in the lumbar spine and recommended that Petitioner 
undergo a lumbar spine MRI. I find that the medical records document consistent lumbar spine 
complaints and treatment.  

In case no. 02 WC 48868, I find that Petitioner’s lower back (lumbar spine) condition and 
need for lumbar spine surgeries is causally related to the February 19, 2001 accident based on the 
opinions of Dr. Goldberg, Respondent’s section 12 examining physician, Dr. Coe, and Peti-
tioner’s treating physicians. I note that Dr. Goldberg was the first section 12 examining physician 
who opined that Petitioner’s lumbar spine condition was causally related to the February 19, 
2001 accident. Additionally, Dr. Goldberg opined that if Petitioner’s condition worsened after 
undergoing conservative treatment and an FCE, he would be a candidate for surgery. Respondent 
did not send Petitioner back to Dr. Goldberg after undergoing the treatment recommended by Dr. 
Goldberg.  

In case no. 02 WC 48869, I find that based on Dr. Coe’s opinion (and a chain of events 
analysis), Petitioner’s left knee condition and need for a left knee replacement is causally related 
to the undisputed November 14, 2001 work accident. I note that Respondent did not obtain a 
medical expert opinion as to Petitioner’s left knee condition  

Additionally, I would award all reasonable and necessary medical expenses for the lum-
bar spine condition (case no. 02 WC 48868) and left knee condition (case no. 02 WC 48868).  

With respect to temporary total disability benefits, in case no. 02 WC 48868, I would 
award temporary total disability benefits as stipulated by the parties on the Request For Hearing 
Form from November 14, 2001 to January 11, 2002. In case no, 02 WC 48869, I would also 
award additional TTD from February 20, 2001 to May 8, 2001, February 21, 2002 through April 
8, 2002, and from October 29, 2002 through March 3, 2003.  

Further, I would find that Petitioner is permanently and totally disabled with respect to 
both the lumbar spine and left knee conditions based on Dr. Coe’s uncontroverted opinion. 

Finally, with respect to Petitioner’s request for penalties and attorneys’ fees, I would 
award penalties and fees in case no. 02 WC 48869 based on the fact that Respondent denied 
treatment and benefits for an undisputed accident without obtaining an expert opinion to support 
its denial of benefits. 

For the above reasons, I respectfully dissent. 

/s/_Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Charles Moore, 

Petitioner, 

vs. No.  02 WC 48869 

City of Crest Hill, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of temporary disability, permanent 
disability, penalties and attorney fees, and being advised of the facts and law, affirms and adopts 
the corrected Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the corrected Decision of 
the Arbitrator filed May 15, 2019 is hereby affirmed and adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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No bond is required for removal of this cause to the Circuit Court.  The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

October 18, 2021 /s/Stephen J. Mathis 
Stephen J. Mathis 

SJM/sk 
o-08/18/2021
44 /s/ Deborah L. Simpson 

Deborah L. Simpson 

DISSENT 

I disagree with the majority’s decision to affirm the Arbitrator’s finding that Petitioner 
failed to prove he sustained a compensable work accident on February 19, 2001 (case no. 02 WC 
48868) and that Petitioner sustained a 60 percent loss of use of the left leg as a result of the 
stipulated November 14, 2001 work accident (case no. 02 WC 48869). In my view, Petitioner 
established by a preponderance of the evidence that he sustained a compensable work accident 
on February 19, 2001; Petitioner’s lumbar spine injury is causally related to the February 19, 
2001 injury; and Petitioner is entitled to associated medical and temporary total disability 
benefits (“TTD”). In case no. 02 WC 48869, I would find that Petitioner is entitled to an award 
of penalties pursuant to section 19(k) and section 19(l), and attorneys’ fees pursuant to section 16 
as there was no expert opinion or evidence to contradict Petitioner’s claim that his left knee 
injury is causally related to the undisputed November 14, 2001 accident. Finally, I would find 
that Petitioner is permanently and totally disabled as a result of both his lumbar spine and left 
knee injuries.   

In case no. 02 WC 48868, the Arbitrator found Petitioner’s testimony was not credible 
and stated: “He hesitated with his answers and his memory seemed to conveniently lapse on 
cross-examination even when asked follow-up questions that he was able to answer on direct 
exam.” I view Petitioner’s credibility differently and find that he was credible as his testimony 
was straightforward, forthright, and clear. The Commission exercises original jurisdiction and is 
not bound by an arbitrator’s findings. See R & D Thiel v. Illinois Workers’ Compensation 
Comm’n, 398 Ill. App. 3d 858, 866, 923 N.E.2d 870, 877 (1st Dist. 2010) (finding that when 
evaluating whether the Commission’s credibility findings, which are contrary to those of the 
arbitrator, are against the manifest weight of the evidence, “resolution of the question can only 
rest upon the reasons given by the Commission for the variance.”) 

The Arbitrator found that Petitioner’s “memory seemed to conveniently lapse on cross-
examination even when asked follow-up questions that he was able to answer on direct exam.” I 
find that Petitioner’s memory was reasonable and credible based on the facts of the case, the age 
of the case, and the types of questions asked on cross examination. To provide some background 
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and context for this case, the injury at issue occurred in February 2001. Petitioner testified at the 
arbitration hearing in September 2017, approximately 16 years after the claimed date of injury. 
Additionally, at the time of the September 2017 arbitration hearing, Petitioner was 70 years old. 
These are all factors that should be considered when evaluating Petitioner’s testimony. 

 Further, the Arbitrator did not point to any specific examples of when Petitioner was able 
to answer a question on direct examination, that he was unable to answer on cross examination. 
In my view, this did not occur.  The following are examples of the types of questions Petitioner 
was asked about his medical treatment on direct examination, during which Petitioner’s counsel 
asked leading questions with respect to medical treatment with no objection from Respondent’s 
counsel: 

Q. Is it correct that you had a follow-up appointment with Dr. Munoz
on May 8, 2001? 

A. Yes.

Q. And following that exam, is it correct that Dr. Munoz released you
to return to full duty work? 

A. Yes.

*** 

Q. Mr. Moore, is it correct that you sought treatment with your family
doctor, a Dr. Karcavich, K-a-r-c-a-v-i-c-h? 

A. Yes.

Q. Is it correct that you were initially examined by Dr. Karcavich on
May 29, 2001? 

A. Yes.

Q. Is it correct that you had a follow-up appointment on June 6, 2001?
A. Yes.

Q. Following that exam, Mr. Moore, is it correct that the doctor
recommended you undergo an MRI study of your lumbar spine and an EMG 
study? 

A. Yes. T. 24-25.

In contrast, on cross examination, Petitioner was asked questions about specific 
diagnoses, testing, and examinations from medical treatment in the 1990s and was unable to 
remember specific details with respect to numerous medical conditions, even those that were not 
being claimed as part of the instant workers’ compensation claims. Examples of the types of 
questions asked on cross examination are as follows: 

Q. Do you remember treating for back issues all the way back in 1990
with Dr. Eguro, E-g-u-r-o? 
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A. No.

Q. Do you recall treating with him on April 9 of that date, 1990,
where you were diagnosed with a cervical spine as well as L5, S1 lumbar 
spondylolisthesis which the doctor believed was a congenital condition? 

A. No.

Q. Do you recall having to take straight leg raising tests because you
were having numbness which traveled down into your foot? 

A. No. T.52-53.

*** 

Q. Do you recall undergoing an MRI on March 6, 1996?
A. No.

Q. Do you recall undergoing a course of physical therapy in 1996 for
this condition, for your back condition? 

A. No.

Q. Again on April 20, 1996, do you recall Dr. Caron stating that
surgery will be needed at some point in your life due to severe MRI changes? 

A. I can’t remember the name of the doctor but this was from –
occurred from getting hit between the eyes with the post pounder, and he was 
referring to my neck. They were working on my neck and my nose. T.57-58. 

Q. He is a neurosurgeon, is that correct, Dr. Caron?
A. I don’t recall the doctor.

Q. You do remember seeing a Dr. Karcavich prior to January [sic]19,
2001, correct? 

THE ARBITRATOR: What was that date? 
[Respondent’s counsel]: The accident date, February 19, 2001 
THE WITNESS: If that’s what my doctor said. I don’t recall the dates or 

anything. 

[BY RESPONDENT’S COUNSEL]: 
Q. You also treated – you had surgery on your feet, do you recall that?

You had some metatarsals removed from your foot in 1996? 
A. I had work done on my big toe.

Q. And you had surgery in 1996 on your left hand?
A. Yes, I don’t recall the date but I had surgery on my left hand. T.

58. 

*** 
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Q. Do you recall following up with Dr. Munoz for the left knee injury
on October 31, 2000? 

A. No.

Q. Do you recall sustaining a rib injury prior to November 14, 2001?
A. I can’t match the dates.

Q. This would be before –
A. I had a rib injury when I hit the valve step.

Q. This is back on January 26, 2001. You sought treatment at Provena
St. Joseph Medical Center for rib pain when you heard a crack in your chest. You 
were also there for back pain, spasms when you coughed, do you recall that? 

A. I can’t recall it. T. 64.

Based on the above, I find that Petitioner’s testimony was credible and any inconsistencies in his 
treatment were benign.   

In case no. 02 WC 48868, the Arbitrator found Petitioner failed to prove he sustained a 
compensable work-related accident on February 19, 2001. I disagree and find Petitioner 
established by a preponderance of the evidence that he sustained a compensable work accident 
on February 19, 2001.  

In the instant case, Petitioner credibly testified that he felt discomfort in his lower back 
on February 19, 2001 when he and his coworker, Kaczmarski, were lifting a broken garage door. 
Later that day, while walking away from the “contact tanks” where he had just checked that there 
were no blockages which is something he did daily, Petitioner mis-stepped on a sloped, grassy 
area that led to the tanks and felt an extreme, sharp pain in his lower back. Petitioner’s testimony 
as to the two incidents that occurred on February 19, 2001 was not rebutted by any of 
Respondent’s witnesses. However, even when isolating the history of mis-stepping on a grassy, 
sloped area while walking back from his daily check of the “contact tanks,” Petitioner’s claim is 
still compensable. Again, neither of Respondent’s witnesses rebutted Petitioner’s testimony 
about mis-stepping while walking down the grassy slope.  

Additionally, the medical records clearly document a history of mis-stepping on a slope. 
(The Joliet Medical Group records from the date of accident document that Petitioner sustained 
an injury while walking down an uneven slope; the records from St. Joseph Medical Center dated 
May 29, 2001 document both the garage door incident and walking down an incline; the records 
from Chicago Institute of Neurosurgery dated August 7, 2001 document both the garage door 
incident and walking down an uneven grade of a hill; the records from Rush Pain Center 
document the garage door incident and walking down a hill).  

The Arbitrator appeared to agree that Petitioner’s testimony of mis-stepping on a slope 
was unrebutted in stating that the issue was “whether Petitioner’s miss-step while walking down 
a slope qualifies as ‘an accident’ that arose out of his employment.” However, the Arbitrator 
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denied Petitioner’s claim anyway finding that: (1) the medical records indicate Petitioner injured 
his right hip and not his lumbar spine; and (2) “traversing the slope was an increase risk.” I view 
the evidence and the law differently.  

First, the increased risk analysis is misapplied here. “Injuries resulting from a risk 
distinctly associated with employment, i.e., an employment-related risk, are compensable under 
the Act.” Steak ’n Shake v. Illinois Workers’ Compensation Commission, 2016 IL App (3d) 
150500WC, ¶ 35, 67 N.E.3d 571, 578. “Risks are distinctly associated with employment when, 
at the time of injury, ‘the employee was performing acts he was instructed to perform by his 
employer, acts which he had a common law or statutory duty to perform, or acts which the 
employee might reasonably be expected to perform incident to his assigned duties.’” Id. See also, 
McAllister v. Illinois Workers’ Compensation Commission, 2020 IL 124848, ¶ 36 (“‘An injury 
‘arises out of’ one’s employment if it originates from a risk connected with, or incidental to, the 
employment, involving a causal connection between the employment and the accidental injury.’ 
A risk is incidental to the employment when it belongs to or is connected with what the 
employee has to do in fulfilling his or her job duties.”)  

Applying McAllister to the facts of this case, which the Illinois Supreme Court decided 
after the Arbitration decision was issued, there is no need to undergo an increased risk analysis. 
Here, Petitioner walked to the “contact tanks” to check for blockages, which is a task he 
performed daily as a sewage operator, and while walking away from the tanks on a grassy slope, 
he mis-stepped and felt a sharp pain in his lower back. Petitioner’s lower back injury originated 
from walking on the grassy slope. Petitioner was required to walk on the grassy slope in order to 
perform his job duty of checking the contact tanks. Thus, the act of walking on the slope was a 
risk incidental to Petitioner’s employment, establishing that the February 19, 2001 accident arose 
out of his employment with Respondent.    

Secondly, the medical records show that Petitioner reported sustaining an injury to his 
lower back in addition to his right hip in the initial medical records. The February 19, 2001, 
medical note from Joliet Medical Group (Dr. Munoz) states that Petitioner injured his right hip, 
however, it also indicates that Dr. Munoz examined Petitioner’s lower back and found tenderness 
over the right sacroiliac joint and sacral notch with L5-S1 region spasms. Dr. Munoz diagnosed 
Petitioner with a right hip strain, right sacroiliac joint dysfunction, and a lumbar strain. On 
February 21, 2001, Dr. Munoz examined Petitioner again and found continued lower back 
tenderness and stiffness. Dr. Munoz continued to treat Petitioner for the lower back and right hip 
and right extremity symptoms. On May 8, 2001, Petitioner returned to Dr. Munoz and reported 
that his right hip and right leg symptoms had resolved, however, he continued to experience 
numbness in his right toes. On May 29, 2001, Petitioner presented to Dr. Karcavich who 
diagnosed Petitioner with possible nerve compression in the lumbar spine and recommended that 
Petitioner undergo a lumbar spine MRI. I find that the medical records document consistent 
lumbar spine complaints and treatment.  

In case no. 02 WC 48868, I find that Petitioner’s lower back (lumbar spine) condition and 
need for lumbar spine surgeries is causally related to the February 19, 2001 accident based on the 
opinions of Dr. Goldberg, Respondent’s section 12 examining physician, Dr. Coe, and 
Petitioner’s treating physicians. I note that Dr. Goldberg was the first section 12 examining 
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physician who opined that Petitioner’s lumbar spine condition was causally related to the 
February 19, 2001 accident. Additionally, Dr. Goldberg opined that if Petitioner’s condition 
worsened after undergoing conservative treatment and an FCE, he would be a candidate for 
surgery. Respondent did not send Petitioner back to Dr. Goldberg after undergoing the treatment 
recommended by Dr. Goldberg.  

In case no. 02 WC 48869, I find that based on Dr. Coe’s opinion (and a chain of events 
analysis), Petitioner’s left knee condition and need for a left knee replacement is causally related 
to the undisputed November 14, 2001 work accident. I note that Respondent did not obtain a 
medical expert opinion as to Petitioner’s left knee condition  

Additionally, I would award all reasonable and necessary medical expenses for the 
lumbar spine condition (case no. 02 WC 48868) and left knee condition (case no. 02 WC 48868). 

With respect to temporary total disability benefits, in case no. 02 WC 48868, I would 
award temporary total disability benefits as stipulated by the parties on the Request For Hearing 
Form from November 14, 2001 to January 11, 2002. In case no, 02 WC 48869, I would also 
award additional TTD from February 20, 2001 to May 8, 2001, February 21, 2002 through April 
8, 2002, and from October 29, 2002 through March 3, 2003.  

Further, I would find that Petitioner is permanently and totally disabled with respect to 
both the lumbar spine and left knee conditions based on Dr. Coe’s uncontroverted opinion. 

Finally, with respect to Petitioner’s request for penalties and attorneys’ fees, I would 
award penalties and fees in case no. 02 WC 48869 based on the fact that Respondent denied 
treatment and benefits for an undisputed accident without obtaining an expert opinion to support 
its denial of benefits. 

For the above reasons, I respectfully dissent. 

/s/_Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

BLANCA TORRES, 

Petitioner, 

vs. NO:  14 WC 022256 

LABOR NETWORK, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, temporary disability, 
maintenance, medical expenses, and permanent disability and being advised of the facts and law, 
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

The Commission affirms and adopts the Arbitrator’s Decision with the exception of the 
permanent disability award and a scrivener’s error.  With respect to the scrivener’s error, the 
Commission strikes the words “the past six visits”  from the third sentence, paragraph four on page 
three of the Arbitrator’s Decision and substitutes “past the six visits.”  The sentence, should now 
read, “[h]e found no justification for referral to Drs. Shaefer and Dixon, and no justification 
for the chiropractic treatment past the six visits.”  

Permanent Disability 

The Commission agrees with the Arbitrator, that permanent partial disability is 
established using the criteria found in 820 ILCS 305/8.1b.  However, the Commission views the 
evidence differently with respect to Section 8.1b(b) factor (v) and the nature and extent of the 
Petitioner’s disability.   

With regard to subsection (v) of Section 8.1b(b), evidence of disability corroborated by 
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treating medical records, the Commission notes Petitioner has not treated in nearly four years. 
The Commission finds Petitioner’s continued complaints four years later from a soft tissue 
injury that would have a limited duration is not credible.  Although Petitioner did complain of 
on-going subjective pain, there is no medical record which could point to an objective basis for 
that pain since she has not treated in four years.  On January 30, 2015, Dr. Dixon wrote Dr. 
Abdelatif and stated that the lumbar spine MRI did not demonstrate significant pathology. He also 
wrote that the MRI evaluation of the cervical spine demonstrates cervical straightening and mild 
spondylosis without central canal or nerve compression and the EMG showed diffuse radiculitis. 
He explained to Petitioner that there were no surgically correctable lesions on her studies. (PX5) 
On February 19, 2015, Dr. Chunduri indicated no further injections or interventional procedures 
would be of significant benefit. He opined her symptoms could be treated via medications. (PX5) 
On April 16, 2015, Dr. Chunduri referred Petitioner back to Dr. Dixon to again determine the 
necessity of surgical intervention. (PX5) On August 10, 2015, Dr. Dixon confirmed the results 
of the May 8, 2015, myelogram and CT scan he ordered did not change his opinion regarding 
surgery. He discussed with Petitioner in great detail that the findings of the MRI, EMG and 
myelogram all suggest that there is no role for surgical intervention in her care. (PX5) There 
was no surgical recommendation, nor was she considered to be a candidate for injection treatment 
or further intervention by Dr. Chunduri before he released her at maximum medical improvement 
on October 15, 2015. (PX5)  One month later, Petitioner returned on November 12, 2015, and Dr. 
Chunduri confirmed that Petitioner was not a candidate for surgery. His Plan included another 
lumbar spine MRI and recommended medications. (PX5) Petitioner testified she has not seen 
any other doctors for treatment purposes since she saw Dr. Chunduri on November 12, 2015. 
(T. 34-35)  Petitioner also testified that she sometimes takes Tylenol and other pills but she 
“forgot the name.”  She also takes teas.   (T. 43-44)   The Commission assigns this factor 
significant weight in determining the level of disability based upon the treating medical 
records. 

Based on the Section 8.1b(b) factors and the record taken as a whole, the Commission 
finds Petitioner sustained permanent partial disability to the extent of 3% man as a whole (15 
weeks) at $286.00 per week (minimum PPD rate with two dependents). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on December 11, 2019, is hereby modified for the reasons stated herein, and otherwise 
affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $286.00 per week for a period of 15 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the loss of use of 3% of a man as a whole.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical services to David Cavazos, for services performed May 21, 
22, 23, 24, 27, 28, 2014, pursuant to the fee schedule, as provided in Section 8(a) and Section 
8.2 of the Act. No further medical benefits are awarded. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
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interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, including but not limited to credit of $14,452.39 for TTD paid, to or 
on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

October 18, 2021 /s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O082421 
42 

/s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason 
X  5 factor analysis, modify order section

   re stip of maint. period, &  
   correct scrivener’s error 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TAMMY HOLIDAY, 

Petitioner, 

vs. NO:  13 WC 38754 

CITY OF CHICAGO, 
DEPARTMENT OF STREETS AND SANITATION, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, temporary total 
disability, maintenance, permanent partial disability, wage differential benefits, and penalties and 
attorney fees, and being advised of the facts and law, modifies the Decision of the Arbitrator as 
stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

The Commission, herein, affirms the Arbitrator’s decision in its entirety, but modifies the 
Order section, corrects a scrivener’s error, and modifies the decision to apply the five-factor 
analysis for permanency determination. 

The Commission, herein, modifies the Order section to reflect the parties’ stipulation to 
the maintenance period of October 31, 2015 through February 15, 2019 (172 weeks).  

The Commission, herein, corrects a scrivener’s error in the Arbitrator’s decision, page 13, 
paragraph two, to change the word “credible” to “credibility”.  
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The Commission notes that the Arbitrator did not perform a Section 8.1b(b) analysis, as 
the Act requires, for determination of permanent partial disability for accidental injuries occurring 
after September 1, 2011. The Commission, therefore, performs an analysis under Section 8.1b(b) 
as follows:  

1) There was no impairment rating performed so this factor is given no weight.
2) Petitioner was no longer performing her occupation as a sanitation laborer for

Respondent. This factor is given little weight.
3) Petitioner was 44 years old and still has a moderate amount of potential work life

expectancy remaining.  This factor is given some weight.
4) Petitioner was not earning the same as she did prior to the accident as she was no

longer working for Respondent, but there was no credible evidence presented of an
impairment of future earning capacity as a result of the accident. In addition,
Petitioner provided sub-optimal effort in her course of physical therapy and in her
job search. Petitioner was currently working in a temporary position which she
obtained just prior to hearing. Petitioner did not put forth a good faith effort in
trying to secure suitable employment. This factor is given little weight.

5) Petitioner suffered a right little finger subluxation of the PIP joint, and right-hand
contusion injury from the work accident when the can struck her right little finger.
Petitioner underwent multiple surgeries to address the condition of her right little
finger. On December 16, 2013, she underwent a debridement and capsulectomy and
on June 23, 2014, she underwent a fusion and bone graft.  Petitioner underwent a
third surgery on March 23, 2015, to remove the hardware from her finger. Petitioner
was released to return to work on November 3, 2015, with a 25-pound lifting
restriction regarding her right-hand duty work. Petitioner testified that currently she
still has pain in her right little finger. The pain is in her whole hand; like arthritis,
it throbs and aches. Petitioner testified that the temporary job she was working was
within her restrictions. Petitioner stated the finger will not go straight. The
Arbitrator viewed it and noted the finger flared up and, when resting her right hand
on the table, it looked like her little finger was like a mountain or bridge that peaked
in the middle. He noted it also looked slightly flared out away from the rest of the
fingers. The Arbitrator noted the crookedness of the little finger. As to activities of
daily living, Petitioner stated she cannot grip when it comes to performing activities
like sweeping. Petitioner testified that she can pretty much handle big things, but
the little things are hard as her hand is already aching. Petitioner testified it feels
really good when she opens her hand; it is more comfortable that way. When
bending or anything, that is just hard to do. This factor is given significant weight.

  In reviewing the totality of the evidence and applying the five factors as enumerated 
above, the Commission finds that the Arbitrator’s award of 60% loss of use of the right small 
finger and 20% loss of use of the right hand is fully supported by the evidence.  

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on October 30, 2019, is hereby modified for the reasons stated herein, and otherwise affirmed 

21IWCC0521



13 WC 38754 
Page 3 

and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $712.55 per week for a period of 54.2 total weeks, as provided in §8(e)(5) and§8(e)(9) 
of the Act, for the reason that the injuries sustained caused the 60% loss of use of Petitioner’s right 
small finger (13.2 weeks) and 20% loss of use of Petitioner’s right hand (41 weeks). 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

October 18, 2021
o-8/24/21 /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
   Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CAROLYN TENNORT, 
Petitioner, 

vs. NO:  11 WC 4242 

ANN KILEY CENTER, 
Respondent, 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent and the Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of causation, medical 
expenses, temporary total disability benefits and permanent partial disability benefits and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof, but makes a clarification as outlined below.   

The Commission corrects the Scrivener’s error in the Caption of the cover page and 
corrects the Respondent’s name to read: “Ann Kiley Center” rather than “Ann Kelly Center”. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 29, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

MEP/dmm 
O: 8/24/21 
49 

/s/ Maria E. Portela 

/s/ Thomas J. Tyrrell 

/s/ Kathryn A. Doerries 

October 20, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LAKE )  Reverse          Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   down  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CAROLYN TENNORT, 
 
 Petitioner, 
 
 
vs. NO:  14 WC 8312 
 
 
ANN KILEY CENTER, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Respondent and Petitioner herein 
and notice given to all parties, the Commission, after considering the issues of causation, medical 
expenses and nature and extent and being advised of the facts and law, modifies the Decision of 
the Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof.   

 
The Commission affirms the Arbitrator’s decision finding that Petitioner’s cervical spine 

condition is causally related to injuries sustained in the workplace accidents on May 7, 2010 and 
October 2, 2012, and denial of causal connection regarding injuries to the right knee. The 
Commission further affirms the medical expenses awarded by the Arbitrator. However, the 
Commission modifies the Arbitrator’s award from 50% loss of a person as a whole to 30% loss 
of a person as a whole for the reasons set forth below.  

 
The Commission notes that the award for temporary total disability benefits and medical 

expenses are addressed in consolidated case 11 WC 4242.  
 
Although Petitioner also injured her cervical spine in the May 7, 2010 accident in 

consolidated case 11 WC 4242, the Arbitrator addressed permanency in the instant case, as does 
the Commission.  
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Petitioner completed her first report of injury on May 12, 2010 alleging she was assaulted 
by a resident during a blackout/fire drill. She complained of bruises, pain to her upper back, 
arms, chest, neck, as well as vaginal bleeding and cramps. (Rx9) She presented to Lake Forest 
Occupational Health that same date with complaints of pain across her upper back and in both 
arms. (Px2) On May 13, 2010 she presented for a follow up from the ER wherein she 
complained of radicular pain. (Px2) She was diagnosed with recurrent bilateral cervical 
radiculopathy. (Px2)  
 

Petitioner previously underwent an MRI on February 13, 2009 as a result of a 2008 
injury. That MRI showed, among other things, a broad-based central disc protrusion at C5-6 
which contacts the ventral spinal cord. (Rx6) A repeat MRI on May 25, 2010 showed a broad-
based central disc protrusion at C5-6 with mild to moderate central stenosis with mild 
indentation of the anterior cervical cord and mild biforaminal stenosis. (Px6, Rx6) A lumbar 
spine MRI of the same date showed minimal grade I spondylolisthesis of L4 on L5 combined 
with a disc bulge and an L3-4 disc bulge. (Px6, Rx6) On May 28, 2010, Dr. Citow reviewed the 
cervical and lumbar MRIs and noted the cervical MRI showed some pressure on the spinal cord. 
(Px6)  
 

Petitioner underwent injections to the lumbar spine on June 28, 2010 and the cervical 
spine on July 12, 2010. (Px6) On July 30, 2010, Petitioner followed up with Dr. Citow and 
reported she had not improved. (Px6) However, Dr. Citow did note normal motor strength and 
sensation and that Petitioner’s range of motion was limited secondary to pain. (Px6) Petitioner 
underwent an additional cervical spine injection on August 18, 2010. (Px2) On September 22, 
2010 after a determination was made that Petitioner had failed conservative measures, Dr. Citow 
recommended a C5-6 anterior cervical discectomy and fusion. (Px6)  
 

On January 13, 2011, Petitioner underwent surgery consisting of a cervical fusion. (Px6) 
On February 4, 2011, Dr. Citow recommended physical therapy as part of her post-operative 
treatment. (Px6) Petitioner followed up with Dr. Citow on March 18, 2011 and was still 
complaining of pain in her neck and arms. Dr. Citow recommended Petitioner continue off of 
work and that she undergo 4 weeks of work hardening. (Px6) Petitioner was discharged from 
work hardening on April 26, 2011 where it was noted she did not demonstrate the capabilities 
and tolerances to perform all of the essential job functions, but that she was displaying 
submaximal effort and lack of follow through with body mechanics cueing. (Px4)  
 

On April 29, 2011 Petitioner followed up with Dr. Citow and was complaining of 
significant pain. She was kept off work pending an MRI and FCE. (Px6) Petitioner’s MRI of 
June 2, 2011 was noted to show a well-healed fusion and no other problems. (Px7, Rx6) 
Petitioner underwent an FCE on June 23, 2011 which showed she met the medium physical 
demand level. (Px7, Rx8) Dr. Citow felt her FCE highlighted multiple inconsistencies, but 
released her at a 50-pound lifting restriction. (Px7) Dr. Citow placed her at MMI as of July 29, 
2011. (Px7) Petitioner attempted to return to work for Respondent, but Respondent was unable to 
accommodate her restriction. On August 10, 2012, Petitioner was able to return to work with 
accommodations. (T. 25)  

 
Petitioner alleges a second work accident on October 2, 2012 wherein she alleges that she 

21IWCC0523



14 WC 8312 
Page 3 
 

aggravated her cervical condition while undergoing mandatory CPR training. Petitioner returned 
to Dr. Citow regarding her ongoing neck pain but did not wish to pursue injections. Based on a 
normal MRI result, Dr. Citow released Petitioner to light-duty work effective December 21, 
2012, and imposed a 20-pound lifting restriction. On December 5, 2014, Dr. Citow authored a 
causation report which was unrebutted by Respondent. In his note, he continued her light duty 
restrictions, but opined she could work. Petitioner has not returned to Dr. Citow since 2014. 
 

Petitioner’s 2010 injury occurred before the 2011 amendments to the Illinois Workers’ 
Compensation Act, but as her second injury occurred after the amendments to the Act, an 8.1b(b) 
analysis is required in determining permanency. The Commission finds the Arbitrator’s award is 
modified down to 30% loss of person as a whole for her cervical spine injury. 
 

(i) No impairment rating was performed, so this factor is given no weight.  
(ii) Petitioner worked as a mental health technician. This position is at a medium 

heavy-duty demand level. This factor should be given greater weight. 
(iii) Petitioner was 45 years old at the time of the first accident and 48 at the time 

of the second accident. Petitioner had been a mental health technician for 25 
years. This factor should be given moderate weight.  

(iv) There was no evidence presented that Petitioner’s earning capacity was 
impacted by her injury other than the fact that Petitioner did not receive 
benefits after January 14, 2014, and ultimately Petitioner retired on August 1, 
2018. There was no loss of trade. Additionally, no medical expert testified or 
opined that Petitioner could not return to her job as a mental health technician 
or residential assistant at the mental health center. There was no evidence in 
the record that vocational rehabilitation had been requested or undertaken. 
This factor should be given greater weight. 

(v) Petitioner’s injury and treatment were corroborated by the evidence, 
testimony, and treating physicians’ opinions. The evidence that the C5-6 
fusion was causally related to the May 7, 2010 injury was persuasive. 
However, despite this extensive surgery and attendant care, following physical 
therapy, work hardening, and an FCE, Petitioner was released back to work 
with a 50-pound lifting restriction. Additionally, the evidence supports that 
this restriction was accommodated prior to Petitioner’s second injury. 
Following the second injury, Petitioner again complained of significant 
cervical pain and underwent epidural injections. She was ultimately released 
MMI with permanent restrictions of a 20-pound lifting restriction. Petitioner 
has not sought any follow up medical care regarding her cervical condition 
since 2014. Finally, all of Dr. Citow’s medical records note that Petitioner has 
normal strength and sensation. This factor should be given significant weight. 

 
Based on the fact that the diagnostic and medical evidence supports that Petitioner’s fusion was 
successful, she was released to return to work, there was no evidence of loss of trade, and she has 
not sought medical treatment since 2014, the Commission reduces the award for permanency 
from 50% loss of person as a whole to 30% loss of person as a whole. 
 
 Finally, the Commission corrects the Scrivener’s error in the Caption of the cover page 
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and corrects the Respondent’s name to read: “Ann Kiley Center” rather than “Ann Kelly 
Center”. 

All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $557.78 per week for a period of 150 weeks, as provided in §8(d)2 of the 
Act, for the reason that the injuries sustained caused the 30% loss of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

 
October 20, 2021 /s/ Maria E. Portela 
 
MEP/dmm /s/ Thomas J. Tyrrell 
O: 8/24/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DAVID AVILA, 

Petitioner, 

vs. NO:  19 WC 4465 

AUTHENTIC BRANDS OF IL / 
BUONA BEEF, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issue of medical expenses and being 
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. 
The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for permanent 
disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399 N.E.2d 1322, 35 
Ill. Dec. 794 (1980). 

Respondent obtained four utilization review (UR) reports for various medical treatments 
Petitioner received.  Instead of addressing the various “non-certified” treatments individually, the 
Arbitrator wrote (in a footnote): 

As compared to the medical documentation and opinions in evidence, the opinions contained 
in the utilization reviews submitted by Respondent in Resp. Ex. 1 are insufficient to overcome 
the Arbitrator’s finding that the treatments provided to Petitioner have been reasonable and 
necessary from the date of accident through the date of trial.  Dec. 9 at FN7. 

We find that this was a misstatement of the law because it is not Respondent’s burden to overcome 
the Arbitrator’s findings.  Rather, it is the Petitioner’s burden to prove the reasonableness and 
necessity of the care.  Section 8.7 of the Act states: 
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(i) Upon receipt of written notice that the employer or the employer’s agent or insurer wishes
to invoke the utilization review process, the provider of medical, surgical, or hospital
services shall submit to the utilization review, following accredited procedural guidelines.

(1) The provider shall make reasonable efforts to provide timely and complete
reports of clinical information needed to support a request for treatment. If the
provider fails to make such reasonable efforts, the charges for the treatment or
service may not be compensable nor collectible by the provider or claimant from
the employer, the employer’s agent, or the employee. The reporting obligations of
providers shall not be unreasonable or unduly burdensome.

(2) Written notice of utilization review decisions, including the clinical rationale for
certification or non-certification and references to applicable standards of care or
evidence-based medical guidelines, shall be furnished to the provider and employee.

(3) An employer may only deny payment of or refuse to authorize payment of medical
services rendered or proposed to be rendered on the grounds that the extent and scope
of medical treatment is excessive and unnecessary in compliance with an accredited
utilization review program under this Section.

(4) When a payment for medical services has been denied or not authorized by an
employer or when authorization for medical services is denied pursuant to utilization
review, the employee has the burden of proof to show by a preponderance of the
evidence that a variance from the standards of care used by the person or entity
performing the utilization review pursuant to subsection (a) is reasonably required
to cure or relieve the effects of his or her injury.

(5) The medical professional responsible for review in the final stage of utilization
review or appeal must be available in this State for interview or deposition; or must be
available for deposition by telephone, video conference, or other remote electronic
means.  A medical professional who works or resides in this State or outside of this
State may comply with this requirement by making himself or herself available for an
interview or deposition in person or by making himself or herself available by
telephone, video conference, or other remote electronic means.  The remote interview
or deposition shall be conducted in a fair, open, and cost-effective manner.  The
expense of interview and the deposition method shall be paid by the employer.  The
deponent shall be in the presence of the officer administering the oath and recording
the deposition, unless otherwise agreed by the parties.  Any exhibits or other
demonstrative evidence to be presented to the deponent by any party at the deposition
shall be provided to the officer administering the oath and all other parties within a
reasonable period of time prior to the deposition.  Nothing shall prohibit any party
from being with the deponent during the deposition, at that party’s expense; provided,
however, that a party attending a deposition shall give written notice of that party’s
intention to appear at the deposition to all other parties within a reasonable time prior
to the deposition.

An admissible review shall be considered by the Commission, along with all other 
evidence and in the same manner as all other evidence, and must be addressed along 
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with all other evidence in the determination of the reasonableness and necessity of the 
medical bills or treatment.  Nothing in this Section shall be construed to diminish the rights 
of employees to reasonable and necessary medical treatment or employee choice of health 
care provider under Section 8(a) [820 ILCS 305/8] or the rights of employers to medical 
examinations under Section 12 [820 ILCS 305/12]. 

820 ILCS 305/8.7 (LexisNexis, Lexis Advance through P.A. 102-36 of the 2021 Session of the 102nd 
Legislature) (Emphases added). 

Based on the above, we believe the Arbitrator should have addressed the UR reports in more 
detail to explain whether Petitioner proved that a “variance of the standards of care…is reasonably 
required to cure or relieve the effects” of his injuries.  The Arbitrator awarded the following bills: 

Concentra        $78.87 
La Clinica $44,117.57 
IL Orthopedic Network   $3,189.47 
Midwest Specialty Pharmacy   $14,327.26 
G&U Orthopedic $12,912.60 
Metro Anesthesia Consultants   $6,027.43 
Trysis Medical Group (partial) $13,600.00 
Archer Open MRI    $5,850.00 
Berwyn Diagnostic Imaging    $1,950.00 
Elmhurst Ortho Surgical    $1,066.00 

After considering Respondent’s arguments and Petitioner’s responses regarding each of the bills, we 
modify the decision as explained below. 

Concentra – Px1 

The Arbitrator’s award for $78.87 for Concentra is hereby reversed based on the parties’ 
stipulation that this bill was paid prior to trial. 

La Clinica / Dr. Zaragoza, DC – Px3 

Pre-Operative Physical Therapy 

Respondent argues that the pre-operative physical therapy and chiropractic visits from 
September 6, 2018 through December 30, 2019 were deemed not medically necessary and only a trial 
of six visits were considered reasonable by the UR reviewer.  We are mindful that instead of asking 
Dr. Zaragoza to participate in the UR process and/or provide any evidence to contradict the findings 
in the UR report, Petitioner simply attacks the report itself. 

As for Petitioner’s argument that Respondent’s UR reviewer, Dr. Boileve, used an updated 
2020 version of the Official Disability Guidelines (ODG) to determine the reasonableness and 
necessity of services performed in 2018-2019, we find Dr. Zaragoza should have addressed this matter 
during a peer-to-peer discussion.  There is no evidence that the 2020 version differed from the 
guidelines that were in effect in 2018 and 2019.  The UR process was instituted to reduce unnecessary 
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and costly treatment and it is the provider’s responsibility to participate in that process to explain why 
the peer reviewer’s analysis and determination is incorrect.  Similarly, although Petitioner argues that 
Dr. Boileve used the guidelines for sprains and strains instead of epicondylitis, without any contrary 
opinion from Dr. Zaragoza that the epicondylitis guidelines are different, we would tend to find the 
UR opinion persuasive. 
 
 The above notwithstanding, we find Respondent’s reliance on this UR report misplaced 
because it is contradicted by its own §12 examiner, Dr. Biafora.  On December 10, 2018, Dr. Biafora 
opined that Petitioner’s “therapy to date has also been reasonable.   However, I do not believe any 
additional therapy directed toward the right shoulder or elbow is indicated.”  Px3A at 324.  Therefore, 
Dr. Biafora opined that physical therapy should end as of his December 10, 2018 report, which is 
much longer than the six visits certified by the UR. 
 
 Therefore, we hereby award the physical therapy and chiropractic visits through December 
10, 2018, based on Dr. Biafora’s opinion but deny all of the other charges until Petitioner’s surgery 
because Dr. Zaragoza failed to participate in the UR process. 
 

Post-Operative Physical Therapy 
 
 Respondent argues that, according to the UR report, Petitioner’s post-surgery rehabilitation 
from June 24, 2019 through December 30, 2019 was not medically necessary.  However, Respondent 
had Petitioner examined again by Dr. Biafora and he produced another report on May 14, 2019.  At 
that time, Dr. Biafora agreed with the recommendation for right elbow epicondylar debridement 
followed by a 3-month course of therapy at two sessions per week.  He opined that Petitioner would 
then be discharged with a home exercise program.  Px3A at 324. 
 
 Therefore, in direct contradiction of the UR report, Respondent’s own Section 12 examiner, 
Dr. Biafora, recommended post-operative rehabilitation for 3 months at 2 sessions per week, which 
is roughly 24 sessions (12 weeks x 2 per week).  Dr. Koutsky ordered Petitioner to start physical 
therapy after his surgery on June 13, 2019, which Petitioner began with Dr. Zaragoza on June 24, 
2019.  Therefore, we find that 24 of Petitioner’s post-operative rehabilitation visits were reasonable, 
necessary and causally related to his work injury based on the opinion of Dr. Biafora, which we find 
more persuasive than the UR report. 
 

TENS Unit 
 
 Respondent argues that the charges of $787.92 for the TENS unit billed on August 30, 2018 
and October 3, 2018 were not certified by the February 21, 2010 UR report because they were not 
medically necessary.  Based on Dr. Zaragoza’s failure to participate in the UR process, we deny this 
bill. 
 

Ultrasound Unit 
 
 Respondent argues that the charge of $1,800.00 for an ultrasound unit was not medically 
necessary according to its UR review.  Again, based on Dr. Zaragoza’s failure to participate in the 
UR process, we deny this bill. 
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Illinois Orthopedic Network (ION) – Px4 

Respondent argues that the $3,189.47 balance from ION, which the Arbitrator awarded, 
exceeds the fee schedule and should be reversed.  In response, Petitioner argues that the fee schedule 
balance due is $1,714.94 and attached analysis to his brief.  We find that the Arbitrator should have 
awarded the entire bill “pursuant to the fee schedule or as otherwise negotiated,” which might have 
avoided this problem.  Nevertheless, Respondent asks that the Commission take judicial notice of the 
fee schedule while Petitioner submitted a fee schedule analysis with its brief.  We find that, if the 
parties have a dispute about the fee schedule, they need to present their evidence at the hearing.  They 
should not rely on the Commission to take “judicial notice” of the fee schedule or rely on a post-
hearing analysis attached to their briefs.  If a bill is awarded, then it must be paid according to §8(a) 
and §8.2 of the Act.  If the parties disagree about the amount, and are unable to resolve it themselves, 
then Petitioner can file a motion for penalties and fees and the Commission can decide at that point 
whether Respondent acted in bad faith or was unreasonable and vexatious in its calculation of the fee 
schedule.  Therefore, we award the entire bill contained in Px4 pursuant to §8(a) and §8.2 of the Act.   

Midwest Specialty Pharmacy – Px5 

Although Petitioner did not file a Petition for Review, he argues the Commission has not 
established a fee schedule for prescriptions filled and dispensed by a licensed pharmacy (820 ILCS 
305/8.2(a-1)(1)) and asks the Commission to take judicial notice that Midwest Specialty Pharmacy is 
a licensed pharmacy as of April 4, 2017.  We are unwilling to do so and also note that, pursuant to 
§8(a) of the Act, Respondent is required to pay the lesser of the negotiated rate, the actual charge or
the fee schedule amount pursuant to §8.2 of the Act.  The Midwest Specialty Pharmacy Patient
Account Summary (Px5) includes price adjustments for the Tramadol and Meloxicam prescriptions
issued on March 20, 2020.  These entries indicate “Adjustment Posted – AGREEMENT DOS 3/20/20
for Settlement Adjustment.”  Therefore, it is possible there is a negotiated rate to which Respondent
may be entitled for the other prescriptions as well, and we are unwilling to award the bills at the total
amount charged.  Rather, as discussed above, if the parties disagree about the amount and are unable
to resolve it themselves, Petitioner can file a motion for penalties and fees and the Commission can
decide at that point whether Respondent acted in bad faith or was unreasonable and vexatious in its
calculation of the amount payable under §8(a) and §8.2 of the Act.

We next address Respondent’s arguments regarding the various prescription dates separately 
as detailed below.   

January 17, 2019 prescriptions by Dr. Mohiuddin 

Respondent argues, among other things, that there is no evidence that the $419.55 for 
prescriptions by Dr. Mohiuddin on January 17, 2019 were not paid in line with the fee schedule (or 
previously negotiated rates) and also that the records do not mention the prescriptions contained in 
the bill, namely Docusate Sodium and Ondansetron.  Although Petitioner may be correct regarding 
there being no fee schedule for prescriptions dispensed by a licensed pharmacy, he did not address 
Respondent’s argument that the drugs on the bill do not match the drugs in Dr. Mohiuddin’s records.  
Respondent may have made payments towards these charges, but the mere payment of a bill does not 
mean Respondent is liable for it.  We note that Px5 at 28 does contain an ION prescription by Dr. 
Mohiuddin for these drugs for nausea and constipation.  Nevertheless, without mention of these 
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prescriptions in the actual records, we are unable to conclude by a preponderance of the evidence that 
they are reasonable, necessary or causally related to Petitioner’s work injury.  Therefore, these 
prescriptions are denied. 
 

March 8, 2019 prescription by Dr. Mohiuddin 
 
 We deny the $63.56 balance due for Tizanidine on March 8, 2019, because there is no mention 
of Tizanidine in Dr. Mohiuddin’s medical record to support this prescription.  
 

April 19, 2019 prescriptions by Dr. Mohiuddin 
 

We deny the $591.83 for Lyrica and $712.24 for Celecoxib dispensed on Aril 19, 2019 as 
Petitioner failed to prove that these were reasonable and necessary, and he did not specifically address 
these on Review.  On April 19, 2019, Dr. Mohiuddin noted that Lyrica was not helping and that 
Petitioner “has failed multiple medications including gabapentin and Lyrica.”  We therefore find that 
the prescription for Lyrica on this date was not reasonable or necessary.  We also find that Dr. 
Mohiuddin’s record does not mention Celecoxib. 

 
July 30, 2019 prescription by Dr. Mohiuddin 
 
Similarly, we deny the Pregabalin (a/k/a Lyrica) prescription dispensed on July 30, 2019, 

because it is not supported by the medical records and Petitioner did not specifically address this in 
his brief.   
 

August 28, 2019 and September 24, 2019 prescriptions by Dr. Mohiuddin 
 
Despite our denial of the Pregabalin (Lyrica) prescriptions on April 19, 2019 and July 30, 

2019, we find that the Pregabalin dispensed on August 28, 2019 and September 24, 2019 were 
reasonable and necessary based on the March 6, 2020 UR report (at #7), which certified them as 
medically necessary.  We further note that Respondent paid these charges, presumably in accordance 
with the UR report. 

 
October 18, 2019 prescriptions by Dr. Koutsky 

 
 Regarding the October 18, 2019 prescriptions totaling for Tramadol, Omeprazole, Meloxicam, 
Cyclobenzaprine and Diclofenac Sodium 3% gel, we find that Dr. Koutsky’s October 17, 2019 
records do mention that Petitioner requested refills on some of his medications including Tramadol 
and he was given a prescription for pain.  Px4 at 19.  Two pages later, at Px4 at 21, a Patient Status 
Form indicates that Dr. Koutsky prescribed medications of “NSAIDS, MR, Tram.”  In addition, Px5 
at 42 contains the October 17, 2019 “Facsimile Prescription Order” from Dr. Koutsky that lists the 
following five prescriptions dispensed by Midwest Specialty on October 18, 2019 as prescribed by 
Dr. Koutsky: 
 

Tramadol: We find that Dr. Koutsky specifically mentioned refilling the Tramadol and 
hereby award this bill.  We also note that the March 6, 2020 UR report (at #4) 
certified this as medically necessary.  
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Omeprazole-Bicarb: Since there is no mention of this in the treating records, we deny 
this charge.  We also note that the March 6, 2020 UR report (at 
#2) non-certified this prescription, Petitioner did not 
specifically argue against this point in his brief, and no provider 
participated in the UR process. 

Meloxicam: The Commission takes judicial notice that this is an NSAID (as mentioned in 
Dr. Koutsky’s note) and we hereby award this charge.  We also note that the 
March 6, 2020 UR report (at #1) certified this as medically necessary.  

Cyclobenzaprine: Similarly, this is a muscle relaxant (“MR” as recommended by Dr. 
Koutsky) and we hereby award this charge.  We also note that the 
March 6, 2020 UR report (at #3) certified this as medically necessary.  

Diclofenac Sodium 3% Gel:  Although the prescription states, “apply to affected area…prn 
pain,” we find there is insufficient evidence in the medical 
records to support a finding that this is reasonable, necessary 
and causally related to Petitioner’s injury.  Therefore, it is 
denied.  We also note the March 6, 2020 UR report (at #5) non-
certified this prescription, Petitioner did not specifically argue 
this point in his brief, and no provider participated in the UR 
process. 

November 21, 2019 prescriptions by Dr. Koutsky 

The November 21, 2019 record (Patient Status Form) of Dr. Koutsky states that he was 
recommending “NSAIDS, MR, Tram” and there is a corresponding prescription (Px5 at 47).  For the 
reasons discussed above, we award the Tramadol, Meloxicam and Cyclobenzaprine but deny the 
Diclofenac Sodium 3% gel and Omeprazole.  Regarding the Cyclobenzaprine, although the March 6, 
2020 UR report certified this for the October 18, 2019 prescription, the UR report (at #6) non-certified 
this for November 21, 2019 because, “The quantity exceeds the guidelines and the patient was 
prescribed medication prior without significant improvement documented.”  However, the UR report 
also states, “abrupt discontinuation of this medication can be dangerous” and “tapering is 
recommended at the discretion of the treating provider.”  Therefore, we disagree with the UR report 
that this prescription was not medically necessary and award the Cyclobenzaprine for November 21, 
2019.   

January 17, 2020 prescriptions by Dr. Koutsky 

We award the $103.49 for tramadol dispensed on January 17, 2020.  Dr. Koutsky’s January 
16, 2020 record indicates that he refilled Petitioner’s tramadol “for severe episodes of pain.”  Px3B 
at 31. 

G&U Orthopedics – Px6 

Respondent denied payment for the pneumatic compression devices, totaling $12,912.60, 
based on the February 21, 2020 UR, which found them unnecessary.  Rx1, 34.  The UR reviewer, Dr. 
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Milos, had a peer-to-peer teleconference with Dr. Koutsky on February 20, 2020, after which Dr. 
Milos maintained his recommendation that the pneumatic compression device be non-certified for the 
period of January 17, 2019 to February 16, 2019 and from July 1, 2019 to July 31, 2019. 

Due to Dr. Koutsky’s failure to appeal the UR decision, we hereby deny the charges for both 
of those periods.  However, the UR report did not address the charges from June 1, 2019 to June 30, 
2019.  We note that the billing ledger (Px6 at 2) indicates that Respondent paid the June 1, 2019 bill.  
Since Respondent did not submit the June 1, 2019 bill for utilization review and paid the bill, we 
award that bill but find that there is no balance due and owing. 

Metro Anesthesia – Px9 

Respondent argues that $6,027.43 for anesthesia services was determined to be unnecessary 
by the UR.  Although we are mindful that Metro Anesthesiology did not participate in the UR process 
as required under the Act, we find that Respondent failed to provide sufficient information to the UR 
reviewer.  Dr. Requenez was not given any medical records and was only provided with the bill listing 
the charges.  It is unsurprising that that these charges would be non-certified since Dr. Requenez was 
not even provided with the procedure and operative reports for the dates in question.  In other words, 
Dr. Requenez did not opine that anesthesiology services were not reasonable and necessary for the 
dates in service but, rather, that he was unable to determine that without further records.  We find that 
the medical records support the Metro Anesthesia bill services for May 31, 2019, but not on January 
17, 2019. 

The January 17, 2019 cervical epidural steroid injection procedure report from Dr. Mohiuddin 
lists “Anesthesia Type” as blank.  The “Description” indicates that Petitioner was anesthetized with 
1% lidocaine 3mL and that 10 mg of dexamethasone was “injected slowly.”  The Metro Anesthesia 
charges for that date do not correspond with the procedure that was performed and there is no 
documentation to support the services that were billed.  We hereby deny these charges because 
Petitioner failed to prove that these charges were reasonable, necessary and that the services were 
even provided.  

In contrast, the May 31, 2019 right elbow surgery was performed under general anesthesia as 
documented by Px4 at 12, 28, 29.  Therefore, we award these charges pursuant to the fee schedule. 

Trysis Medical Group – Px10 

Respondent argues that $13,600.00 in charges have no correlating medical records and are 
simply a “list of prescriptions and charges.”  However, this exhibit is actually an itemization of drug 
tests for various substances.  We note that the Arbitrator denied the February 14, 2019 charges 
because there were no prescriptions ordered on this date by the medical providers.  Since Petitioner 
did not file a review on this issue, we affirm the Arbitrator’s denial of those charges.   

Nevertheless, we note that Respondent’s UR report states that “ongoing urine drug testing and 
Prescription Drug Monitoring is recommended” because Petitioner was prescribed Toradol.  Rx1 at 
26. We further note that, for each date of testing, there was an individual charge of at least $200 each
for about 14 different substances (amphetamines, benzodiazepines, cannabinoids, tramadol, etc.).  We
find the amount of these charges to be exorbitant on their face.  However, many of Dr. Koutsky’s
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records do mention “toxicity screen discussed” and the records in Px10 do contain ConnectDx 
Laboratories testing reports indicating that urine samples were collected from Petitioner on August 
22, 2018, February 14, 2019, March 28, 2019, May 9, 2019, June 13, 2019 and August 29, 2019.   

Therefore, we find that the drug testing awarded by the Arbitrator was reasonable and 
necessary based on the UR report.  However, we are unable to determine whether a fee schedule exists 
for the CPT codes that were included on these bills.  At oral arguments, Petitioner’s attorney 
represented, as an officer of the court, that the CPT codes listed were incorrect, needed to be adjusted, 
and that there is, in fact, an applicable fee schedule for these drug tests.  Based on this representation 
by Petitioner’s attorney, we award these bills pursuant to the fee schedule. 

Archer Open MRI – Px11 

Respondent argues that the charges for the right elbow and right shoulder MRIs should be 
denied based on the February 21, 2020 UR report of Dr. Boileve.  We note that, on August 20, 2018, 
Respondent’s own choice of medical provider at Concentra, Dr. Ross, recommended a right shoulder 
MRI.  Therefore, we find Dr. Ross’s recommendation more persuasive than the opinion of Dr. 
Boileve.  However, we deny the right elbow MRI because Dr. Zaragoza did not participate in the UR 
process.   

Berwyn Diagnostics – Px12 

Contrary to Respondent’s arguments, this exhibit reflects a date of service of September 8, 
2018, and includes the relevant CPT code (72146), the amount billed, and the patient’s name.  Px12.   
The stated service is “MRI Thoracic Spine” and a Health Insurance Claim Form is included in the 
exhibit.  Records in Px3A confirm that, on the date in question, a thoracic MRI was performed on 
referral from Dr. Koutsky and was read by Dr. Sobti at Berwyn Diagnostic Imaging.  We find that 
the radiologist’s report and Health Insurance Claim Form contain substantially all of the required data 
elements to adjudicate the bill, which we find to be reasonable and necessary and is hereby awarded. 

Elmhurst Orthopedics – Px13 

Similarly, this bill contains the required data elements for “arthrocentesis aspiration” on 
August 22, 2018.  According to Dr. Koutsky’s August 22, 2018 record, he performed a right shoulder 
subacromial injection and right lateral epicondyle injection on that date.  The operative report is in 
evidence.  Px2 at 7.  Dr. Koutsky billed for the professional services portion of these procedures 
separately (Px2 at 4-5) and we find that the charges for “Elmhurst Ortho Surgical Fac, LLC” 
(emphasis added) are the “facility” charges for that operative procedure. 

Interest 

Finally, we address Petitioner’s argument that, for several of these outstanding bills, 
Respondent should be ordered to pay interest pursuant to §8.2(d)(3) of the Act.  However, §8.2(d)(4) 
of the Act states: 
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If the employer or its insurer fails to pay interest within 30 days after payment of the bill 
as required pursuant to paragraph (3), the provider may bring an action in circuit court 
for the sole purpose of seeking payment of interest pursuant to paragraph (3) against the 
employer or its insurer responsible for insuring the employer’s liability pursuant to item (3) 
of subsection (a) of Section 4.  The circuit court’s jurisdiction shall be limited to enforcing 
payment of interest pursuant to paragraph (3).  Interest under paragraph (3) is only payable 
to the provider.  An employee is not responsible for the payment of interest under this 
Section.  The right to interest under paragraph (3) shall not delay, diminish, restrict, or alter 
in any way the benefits to which the employee or his or her dependents are entitled under this 
Act. 

The changes made to this subsection (d) by this amendatory Act of the 100th General 
Assembly apply to procedures, treatments, and services rendered on and after the 
effective date of this amendatory Act of the 100th General Assembly. 

820 ILCS 305/8.2 (LexisNexis, Lexis Advance through P.A. 102-160 of the 2021 Session of the 
102nd Legislature) (Emphases added). 

According to the Lexis “Amendment Notes:” 

The 2018 amendment by P.A. 100-1117, effective November 27, 2018, in (d), added “or its 
designee” in the first sentence, redesignated and rewrote the former second sentence as the 
second and third sentences; substituted “as the bill contains” for “as the claim contains” in 
(d)(1); in the first sentence of (d)(2), , substituted “If the bill” for “If the claim,” added “to the 
provider in the form of an explanation of benefits,” and deleted “to the provider” preceding 
“within 30 days”; added the second sentence of (d)(2); rewrote (d)(3); and added (d)(4) and 
the concluding paragraph of (d).  Id. at “Amendment Notes.” 

Based on a plain reading of the Act, we find that the provider must file a claim against the employer 
or its insurer in circuit court and would only be able to obtain interest for services rendered on and 
after November 27, 2018.  We note that “Interest under paragraph (3) is only payable to the provider” 
and “An employee is not responsible for the payment of interest under this Section."  Therefore, since 
the provider’s third-party claim for interest is not an obligation of Petitioner, we find that the 
Commission is not authorized to award it.   

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $301.97 per week for a period of 103-2/7 weeks, that being the period of 
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this award 
in no instance shall be a bar to a further hearing and determination of a further amount of temporary 
total compensation or of compensation for permanent disability, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the 
medical expenses outlined above under §8(a) of the Act subject to the fee schedule in §8.2 of the Act. 
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 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay for 
prospective C5-6 and C6-7 anterior cervical decompression fusion with associated care as prescribed 
by Dr. Koutsky under §8(a) of the Act subject to the fee schedule in §8.2 of the Act. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration 
of the time for filing a written request for Summons to the Circuit Court has expired without the filing 
of such a written request, or after the time of completion of any judicial proceedings, if such a written 
request has been filed. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for 
all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

 

 

October 20, 2021  /s/ Maria E. Portela 
 
SE/       /s/ Thomas J. Tyrrell 
O: 8/24/21       
49       /s/ Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Kenneth E. Lewis, 

Petitioner, 

vs. NO:  08 WC 017357 

Ronald E. Payne Trucking, Inc.,  
Heniff Transportation Systems, Inc., and  
Illinois State Treasurer as Custodian of the Injured Workers' Benefit Fund, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, benefit 
rates, medical expenses, notice, temporary total disability, permanent partial disability, 
employment, liability of the IWBF and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   

The Illinois State Treasurer as ex-officio custodian of the Injured Workers’ Benefit Fund was 
named as a co-Respondent in this matter.  The Treasurer was represented by the Illinois Attorney 
General.  This award is hereby entered against the Fund to the extent permitted and allowed 
under §4(d) of the Act, in the event of the failure of Respondent-Employer to pay the benefits 
due and owing the Petitioner.  Respondent-Employer shall reimburse the Injured Workers' 
Benefit Fund for any compensation obligations of Respondent-Employer that are paid to the 
Petitioner from the Injured Workers' Benefit Fund. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 29, 2018 is hereby affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 20, 2021 
 

MEP/ypv /s/ Maria E. Portela 
o 082421
49 /s/ Thomas J. Tyrrell 

/s/ Kathryn A. Doerries 
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

LEWIS, KENNETH E 

Employee/Petitioner 

RONALD E PAYNE TRUCKING INC HENIFF 
TRANSPORTATION SYSTEMS INC AND ILLINOIS 
STATE TREASURER AS CUSTODIAN OF THE 
INJURED WORKERS' BENEFIT FUND 

Employer/Respondent 

Case# 08WC017357 

On 8/29/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 2.21 % shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

0146 CRONIN PETERS & COOK PC 

KENNETH D PETERS 

221 N LASALLE ST SUITE 1454 

CHICAGO, IL 60601 

2965 KEEFE CAMPBELL BIERY & ASSOC 

MATTHEW WRIGLEY 

11 B N CLINTON ST SUITE 300 

CHICAGO, IL 60661 

1505 SLAVIN & SLAVIN LLC 

DAVID VanOVERLOOP 

100 N LASALLE ST 25TH FL 

CHICAGO, IL 60603 

0639 ASSISTANT ATTORNEY GENERAL 

CHARLENE C COPELAND 

100 W RANDOLPH ST 13TH FL 

CHICAGO, IL 60601 
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STATE OF ILLINOIS 

COUNTY OF Cook 

) 

)SS. 

) 

{gl Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

D None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

Kenneth E. Lewis 
Employee/Petitioner 

v. 

Ronald E. Payne Trucking, Inc., 
Heniff Transportation Systems, Inc .• and 

Case # 08 WC 17357 

Consolidated cases: N/A 

Illinois State Treasurer as Custodian of the lniured Workers' Benefit Fund 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Tiffany Kay, Arbitrator of the Commission in the city of 
Chicago, on April 11, 2018. After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. {gl Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. [gl Was there an employee-employer relationship?

C. [gl Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. [gl What was the date of the accident?

E. [gl Was timely notice of the accident given to Respondent?

F. [gl Is Petitioner's current condition of ill-being causally related to the injury?

G. [gl What were Petitioner's earnings?

H. [gl What was Petitioner's age at the time of the accident?

I. [gl What was Petitioner's marital status at the time of the accident?

J. [gl Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services? 

K. IX1 What temporary benefits are in dispute?
D TPD D Maintenance 181 TTD 

L. IX1 What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. [gj Is Respondent due any credit?

0. [gj Other The liability of the lniured Workers' Benefit Fund

ICArbDec l/10 JOO w: Ra11dolp/1 Street fl8-200 Cliicago, IL 6060/ JI 218 I 4-66 I I To/1,Jre� 8661152-J0JJ Web site: wMv,ill'cc.il gov 
Doll'nstate offices; Collinn·ille 6/8/]46-3450 Peoria 309/611-J0/9 Rockford 8/51987-1191 Springfield l/71785-7084 
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FINDINGS 

On March 21, 2008, Respondents Ronald Payne Trucking Inc. and HeniffTransportation Systems Inc. were 
operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondents Ronald Payne 
Trucking Inc. and Heniff Transportation Systems Incorporated. 

On this date, Petitioner did 1101 sustain an accident that arose out of and in the course of employment. 

Because Petitioner failed to prove a compensable accident by a preponderance of the evidence, the other issues 
as to timely notice of this accident, whether the Petitioner's current condition of ill-being was causally related to 
the accident, Petitioner's earnings, Petitioner's average weekly wage, the date of the accident, Petitioner's age, 
marital status and number of dependent children, whether Petitioner has received all reasonable and 
necessary medical services, and whether Respondent has paid all appropriate charges for the same is rendered 
moot. 

Respondent shall be given a credit of $0.00 for ITO, $0.00 for TPD, $0.00 for maintenance, and $0.00 for 
other benefits, for a total credit of $0.00. 

Respondent is entitled to a credit of$0 under Section 8(j) of the Act. 

ORDER 

On March 21, 2008, both Respondents Ronald Payne Trucking Inc. and Heniff Transportation Systems Inc. 
were valid corporate entities subject to the Illinois Workers' Compensation Act. 

Pursuant to §4 of the Act, both Respondents Ronald Payne Trucking Inc. and HeniffTransportation Systems 
Inc. have joint and several liability and are considered both employers of Petitioner Kenneth Lewis. 

The Arbitrator finds Petitioner failed to prove by a preponderance of the evidence that an accident occurred 
arising out of and in the course of his employment with Respondent HeniffTransportation systems, Inc. and 
Respondent Ronald E. Payne Trucking, Incorporated. 

As such, with respect to the other disputed issues (D), (E),(F), (G), (H), (I), (J), (K), (L) and (M) are moot. 

Compensation is denied. 

The Arbitrator finds Respondent Ronald Payne Trucking Inc. and Respondent Heniff Transportation Systems 
Inc. are each entitled to a credit for any benefits either has paid in this matter. 

The Illinois State Treasurer as ex-officio custodian of the Injured Workers' Benefit Fund was named as a co
Respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This finding is 
hereby entered as to the Fund to the extent permitted and allowed under §4(d) of the Act. Should any recovery 
by the Petitioner occur, Respondent-Employer shall reimburse the Injured Workers' Benefit Fund for any 
compensation obligations of Respondent-Employer that are paid to the Petitioner from the Injured Workers' 
Benefit Fund, including but not limited to any full award in this matter, the amounts of any medical bills paid, 
temporary total disability paid or permanent partial disability paid. The Employer-Respondent's obligation to 
reimburse the IWBF, as set forth above, in no way limits or modifies its independent and separate liability for 
fines and penalties set forth in the Act for its failure to be properly insured. 
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, 
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue. 

8/28/18 
Signature of Arbitrator Date 

ICArllDec p. 2 

AUG 2 9 20f8 
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PROCEDURAL HISTORY 

The parties proceeded to hearing on April 11, 2018, in Chicago, Illinois, before Arbitrator Tiffany Kay, 
with all issues in dispute, including whether Kenneth E. Lewis (hereinafter "Petitioner'') was employed by 
Ronald E. Payne, d/b/a Payne Trucking, Inc. (hereinafter "Respondent Payne") or Heniff Transportation 
Systems, Inc. (hereinafter "Respondent Henift''). (ArbXl) Both employers were named as Respondents in this 
matter. Additionally, Petitioner also named Zurich American Insurance Company (hereinafter "Respondent 
Zurich") as a Respondent in its application for adjustment of claim. On or about April 8, 2010, Petitioner 
amended his application for adjustment of claim adding the State Treasurer and Ex-Officio Custodian of the 
Injured Worker's Benefit Fund (hereinafter "Respondent IWBF") as a Respondent. (RHeniffX.7) Respondent 
IWBF was added due to Respondent Payne not having Workers' Compensation insurance on the date of the 
accident, March 21, 2008. On or about April 19, 2016, Respondent Zurich was dismissed from the claim by 
Arbitrator Milton Black. 

FINDINGS OF FACT 

The parties proceeded to hearing on April 11, 2018, with all issues in dispute. (Arb.XI) All parties 
stipulated, on May 9, 2018, to the electronic admittance into evidence of an NCCI Proof of Coverage search by 
the Illinois Workers' Compensation Commission certified on January 19, 2010. (P.Xl9) 

ARBITRATOR'S SUMMARY OF PETITIONER'S MEDICAL TREATMENT 

Petitioner has a surgical history positive for arthroscopic debridement of the right shoulder which 
revealed grade 5 changes of the right shoulder. (P.XlO) On October 24, 2002, he had subacromial 
decompression and then debridement with capsular release, debridement of the rotator cuff - for advanced 
arthritis of the right shoulder. In addition, the Petitioner had a dislocated shoulder at age 18, a Putti-Platt 
procedure to treat instability of his shoulder in 1974, and underwent a bristol procedure to treat persistent 
instability of the shoulder in 1980. (P.Xl 0, R.HeniffX.4) 

Petitioner testified that as of March 2003 he had 22 years of experience driving trucks. (T.25) Petitioner 
drove trucks that were owned by Respondent Payne and the tankers were owned by Respondent Heniff. (T.29) 
On the morning of March 21, 2008, Petitioner headed to Durant, Iowa to deliver a load of caustic potash. (T.43) 
Once Petitioner arrived at the plant, he was required to get the supervisor to sign off on the delivery paperwork. 
(T.44) He then put on all of his safety equipment, proceeded to pull a 40-foot of hose out, hooked up the hoses, 
and decompressed the tank to unload the load. (T.44) Petitioner testified that he decompressed the tank, 
disconnected the air hose, put it over his shoulder and while climbing down the ladder on the side of the tank he 
slipped on the third stair from the bottom. (T.46) Petitioner was "dangling" while holding onto the ladder with 
his right arm. (T. 46) Petitioner dropped down off the ladder onto his left foot. (T.46) Petitioner approximated 
the drop from the bottom of the ladder to the ground to be about 6 to 7 feet. (T.48) Petitioner testified that he 
heard several pops in his right shoulder and his left leg and left foot started to hurt. (T.49) Petitioner testified 
that he did not report his accident to anyone at the Durant, Iowa facility. (T.49) 

On March 31, 2008, Petitioner saw Dr. Steven Gelsomino (hereinafter "Dr. Gelsomino"), D.P.M from 
Diseases and Surgery of the Foot and Ankle. (P .X7) The records reflect that Petitioner complained of severe 
pain in his left foot, heel pain on his left foot compatible with a heel spur, and pain on the dorsolateral aspect of 
his left foot. (P.X7) Petitioner told Dr. Gelsomino that he had fallen off a ladder and injured his left foot on 
March 21, 2008. (P.X7) Dr. Gelsomino took radiographic examinations and found swelling and edema along the 
dorsolateral aspect of Petitioner's foot. (P.X7) No fracture was noted. Dr. Gelsamino told Petitioner to stay off 
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his foot, use crutches as needed and take over the counter nonsteroidal anti-inflammatory medicine for 
discomfort. (P .X7) 

On April 4, 2008, Petitioner returned to Dr. Gelsomino for a follow-up visit. On this visit, Dr. 
Gelsornino gave Petitioner a temporary ortho-mechanical device and an orthotic, made to relieve the pressure 
off of his left foot. Petitioner was told to wear the device at all times. Petitioner complained of his foot still 
being very painful. Dr. Gelsomino instructed Petitioner to continue using the over the counter medications and 
to elevate and ice his left foot. (P .X7) 

On April 14, 2008, Petitioner was examined by Dr. David Smith during an orthopedic consultation. 
(P.Xl 0) Petitioner testified that he called Dr. Smith shortly after the accident because of ongoing right shoulder 
pain. Dr. Smith had done prior surgeries on both of Mr. Lewis' shoulders. Dr. Smith's records on April 14, 
2008 contain a history of Mr. Lewis complaining of right shoulder and right elbow pain. He was status post five 
year and six months arthroscopic debridement on the right shoulder. Petitioner testified the pain started again 
around March 21, 2008 when he "slipped while he was coming down a ladder, missed a step and his right arm 
was pulled. 11 Petitioner stated he had immediate pain and the pain is now constant and severe. A hand-written 
patient information questionnaire dated April 14, 2008 in the doctor's records documents a history of an injury 
on March 21, 2008 in Durant, Iowa. "Climbing down tank ladder missed 3rd step from bottom loss balance. 
Jerked right side of body pulling right elbow and right shoulder. Fell on left foot." (P.XlO) 

Dr. Smith took X-rays of the right shoulder which revealed a screw that appeared to correlate with the 
history of the prior Bristow procedure and some degenerative changes in the Gleno humeral joint. (P.XlO) Dr. 
Smith recommended an MRI of Petitioner's right shoulder which revealed post-Bristow procedure, advanced 
DJD, rotator cuff tendinopathy, and a metallic artifact from the screw regarding previous Bristow procedure. 
(P.XlO) Dr. Smith reviewed the Petitioner's treatment options including conservative treatment with physical 
therapy, injections, medications and bracing versus arthroscopic exam. (P.XlO) Dr. Smith administered an 
ultrasound-guided injection of cortisone to the right shoulder and right elbow. Petitioner opted to proceed with 
arthroscopic surgery with the right shoulder. (P.XI0) 

On April 23, 2008, Petitioner saw Dr. Gerard M. Davison (hereinafter "Dr. Davidson"), Petitioner's 
primary care physician. Dr. Davidson noted that Petitioner had an appointment with Dr. Smith, a bone and joint 
physician, to have right shoulder arthroscopy. (P.X8) Additionally, Dr. Davidson noted that Petitioner was 
positive for previous shoulder surgery, previous appendectomy, radial head surgery with questionable removal, 
tonsillectomy and adenoidectomy, as well as nasal reconstruction. (P.X8) Dr. Davidson noted upon a physical 
examination that Petitioner had a decreased range of motion through his shoulder. His impression of Petitioner 
was that he had shoulder arthritis with previous damage done to that shoulder, hyperlipidemia and history of 
diverticulitis. Petitioner was scheduled for a repair with Dr. Smith and Dr. Davidson cleared him for the surgery. 
(P.X8) 

On April 28, 2008, Petitioner returned to Dr. Gelsomino for a follow-up. Petitioner reported that the 
insert provided some relief, however his heel pain was worse and he needed a stronger prescription. Dr. 
Gelsomino gave him some Vicodin for pain. He also made an adjustment on Petitioner's orthopedic. Dr. 
Gelsomino also noted that there was still swelling over the dorsolateral aspect in his left foot. He noted that the 
Petitioner had a contused left foot. Petitioner was instructed to stay off his foot and to keep it elevated. (P.X7) 

On April 30, 2008, Petitioner was seen by Dr. Mark Cohen (hereinafter "Dr. Cohen") from Midwest 
Orthopedics, Hand & Shoulder Center at Rush Hospital. (PX! 0) Petitioner provided Dr. Cohen with the history 
of the accident on March 21, 2008. He stated he was doing well until he had a work - related injury on March 
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21, 2008. Petitioner went to see Dr. Cohen due to continued problems with his elbow. Dr. Cohen noted that 
Petitioner had underwent a previous surgery in 1989 to remove his right radial head resection and a medial 
ligament reconstruction. (P.Xl 0) The year after he underwent a medial ligament reconstruction at the Mayo 
Clinic. (P.XlO) Petitioner complained of medial elbow pain with pain during flexion as well. In addition, 
Petitioner stated that he had difficulty loading the elbow creating difficulties lifting himself out of a chair. 
However, Petitioner reported that the pain was better since receiving a cortisone shot from Dr. Smith. Dr. Cohen 
recommended conservative measures considering Petitioner had surgery scheduled the next day for his shoulder. 
Dr. Cohen told Petitioner he could rehabilitate his elbow during his shoulder recovery. In addition, Dr. Cohen 
told Petitioner he did not believe he was a candidate for a total elbow replacement given his history and clinical 
findings. 

On May 1, 2008, Dr. Smith perfonned an arthroscopic subacromial decompression surgery on Petitioner. 
(P.Xl 0) During surgery Dr. Smith debrided a frayed glemohumeral ligament and removed loose unstable 
fragments and performed a synovectomy. (P.X17) Dr. Smith's preoperative diagnoses was internal derangement 
of right the shoulder. (P.XlO) 

On May 27, 2008, Petitioner returned to Dr. Gelsomino for a follow-up visit. Petitioner complained of 
pain in his left foot, dorsolateral, near the base of the fourth and fifth metatarsals. Dr. Gelsomino noted a "little 
bit" of swelling and pain on palpitation. Dr. Gelsomino noted that Petitioner needed a custom orthotic to hold 
his foot in a better position. Dr. Gelsomino instructed Petitioner to do passive range of motion exercises and 
stay off his foot. (P.X7) On July 9, 2008, Petitioner returned to Dr. Gelsomino to be casted for orthotics made 
from plaster impressions of both feet. The impressions were sent to a laboratory where orthotic devices were 
fabricated and placed into Petitioner's shoes. (P.X7) On July 14, 2008, Petitioner returned to Dr. Gelsomino and 
received temporary orthotics. 

On July 16, 2008, Petitioner returned to Dr. Smith for a follow-up visit. During this visit Petitioner 
complained of right shoulder pain of 7/10. Also, discomfort with activities including lifting objects, rotating the 
arm and sleeping on his right side. Dr. Smith perfonned a cortisone injection on this visit and prescribed 
Physical therapy. 

On September 5, 2008, Petitioner returned to Dr. Gelsomino to receive his orthotics. Dr. Gelsomino told 
Petitioner to continue doing his passive range of motion exercises and to take as little pain medicine as possible. 
Dr. Gelsomino told Petitioner to return as needed. (P .X7) On September 8, 2008, Petitioner was released to 
return to work with no restrictions by Dr. Phyllis Bonaminio. (PXl 0) 

On October 21, 2008, Petitioner returned to see Dr. Smith, 3 ½ months status post subacrominal 
decompression and arthroscopic debridement to the glenohumeral joint to the right shoulder. Petitioner was 
eight-week status post cortisone injection to his right shoulder and estimated 6 weeks of relief following the 
injection. Petitioner complained that he attempted to return to the gym but had pain and discomfort in his 
shoulder with the lightweight exercises. (P.Xl0) Additionally, he complained of pain and discomfort with 
everyday activities such as placing his shirt on. Petitioner was interested in discussing resurfacing his right 
shoulder. Dr. Smith reviewed Petitioner's surgical history of the Putti-Platt procedure in the 1970's, the two 
operations on his right shoulder on October 24, 2004 and the May l, 2008 anthroscopic debridement of the 
glenohumeral joint and subacromial decompression. Dr. Smith also noted that previous x-rays of the right 
shoulder revealed a screw that correlated to the Bristow Procedure and degenerative changes in the gleno 
humeral joint. Additionally, an MRI of the right shoulder, on April 4, 2008, post-Bristow procedure, advanced 
DJD, rotator cufftendinopathy, metallic artifact from the screw with the Bristow procedure. (P.XlO) Petitioner 
requested further surgical options in regards to his right shoulder. After further discussion with Dr. Smith, 
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Petitioner elected to proceed with right shoulder hemiarthroplasty, resurfacing, biceps tenodesis, screw removal 
and scar revision. 

On April 15, 2009, Dr. Smith saw Petitioner for a follow-up visit. Petitioner was still in physical therapy 
and experiencing problems reaching behind his back. Dr. Smith found audible clicking with resistance and 
active range of motion. He continued to prescribe physical therapy. On July 1, 2009, Petitioner saw Dr. Smith 
for another follow-up visit. Petitioner had continue4d complaints of a popping sensation in the shoulder with 
some soreness. Dr. Smith prescribed a medrol dosepak. On August 31, 2009, Petitioner saw Dr. Smith with 
ongoing complaints. Dr. Smith prescribed physical therapy. Physical therapy records from Ridge Rehabilitation 
document physical therapy from December 17, 2008 thought August 19, 2009. (P.X 14) 

On December 16, 2009, Petitioner was again seen by Dr. Smith. Petitioner complained of ongoing pain 
and popping. Dr. Smith restarted physical therapy. On March 5, 2010, Petitioner was seen by Dr. Smith and 
reported weakness with overhead activities, lifting things, and pushing and pulling activities. Dr. Smith 
prescribed a medrol dosepak. 

On May 10, 2010, Dr. Smith performed an arthroscopic surgery on Petitioner's left shoulder that is 
unrelated to his accident on March 21, 2008. 

On May 16, 2011, Petitioner saw Dr. John Cherf (hereinafter "Dr. Chert'') for an independent medical 
evaluation (hereinafter "IME"). (R.HeniffX4) Dr. Cherf drafted and addendum report dated March 18, 2014. 
(R.HeniffX4) Dr. Cherfwas deposed on September 30, 2014 regarding his exam and findings in his report. 
During Petitioner's IME with Dr. Cherf, he complained of right shoulder pain as a 7 out of 10 and his right 
shoulder functioned at about 40 percent. Additionally, he complained of pain and weakness while moving his 
shoulder. Dr. Cherf described these complaints as "classic symptoms of advanced osteoarthritis." (R.HeniffX4) 
Dr. Chert's physical exam revealed pain with all extremes of motion, overall good strength, weak in internal 
rotation, with no evidence of instability. Dr. Cherf ordered a series of 4 X-rays which revealed a type 2 
acromion, degenerative changes in his AC joint, and proximal humerus resurfacing which was bone on bone. 
(R.HeniffX4) Dr. Cherf found that there was objective evidence to support Petitioner's complaints of pain. 
However, Dr. Cherf did not agree with Petitioner's past course of treatments. Dr. Cherf stated "patients with this 
degree of arthritis of the shoulder don't do well with arthroscopic procedures and they don't do well with partial 
replacements of the shoulder." (R.HeniflX4)Dr. Cherfbelieved the definitive and inevitable procedure for the 
Petitioner would be a total shoulder replacement due to his osteoarthritis and not the sprain/strain from March 
21, 2008. Dr. Cherf diagnosed Petitioner in the sprain/strain category in accordance to the AMA guides. In 
addition, his symptoms were secondary to the advanced osteoarthritis of his shoulder and not the sprain/strain. 
(R.HeniffX4) Dr. Cherf opined that it would not be unreasonable for the someone in his position to have 4 
weeks of physical therapy and on a home exercise program and that 12 weeks was "a pretty generous number". 
Dr. Chert's opinion was that Petitioner needed no additional treatment for the sprain/strain he suffered in March 
2008. Dr. Cherf noted Petitioner should not have any restrictions with regard to the alleged incident of March 
21, 2008 and that Petitioner was at MMI at that time and in need of any further medical care. 

On September 17, 2013, Petitioner was seen by Dr. Phillip Nigro, who recommended a revision shoulder 
replacement to Petitioner. (P.Xl 1) On October 2, 2013, Dr. Nigro performed total shoulder replacement surgery 
on the Petitioner. On December 23, 2013, Dr. Nigro discontinued Petitioners' physical therapy. 

In a deposition completed on Dr. Nigro on May 14, 2014, he opined that the accident that took place on 
March 21, 2008 aggravated Petitioner's preexisting conditions in his right shoulder. (P.Xl I) Dr. Nigro also 
commented that Petitioner's second surgical treatment with Dr. Smith, the hemiarthroplasty, was at least caused 
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or one of the contributing causes for the need of the surgery by the March 21, 2008 accident. Dr. Nigro went on 
to explain that the reports speaking to Petitioner's Synovitis along with the arthritis combined ultimately explain 
his symptoms and what led him to have the partial shoulder repair, and then later the total shoulder replacement 
with him. (P.Xl I) He recommended a 20-pound lifting restriction pertaining to Petitioner's total shoulder 
anthroplasty. In addition, he opined that Petitioner would not require any additional treatment when considering 
the work related right shoulder sprain/strain on March 21, 2008. Thus, Petitioner would have reached MMI by 
September 1, 2008, when considering the work-related strain/sprain of his shoulder. RHeniffX5 

On June 24, 2015, Petitioner was subject to an Initial Vocational Evaluation and Labor Market Survey 
(LMS) by vocational counselor Lawrence Kahn, Ph.D., CRC. (R.HeniftX 5) Occupations within Petitioner's 
restrictions (20-pound lifting restriction provided by Dr. Nigro) were identified. (R.HeniftX 5) This report was 
dated May 22, 2015. (R.HeniffX5) 

ARBITRATORS SUMMARY OF TESTIMONY 

Petitioner testified that as of March 2003 he had 22 years of experience driving trucks. (T.25) In March 
2003, Petitioner was looking for work and saw an advertisement in the Southtown Newspaper seeking a 11Driver 
Tanker with a class A CDL with Hazmat Semi Tank" 3 years tanker experience minimum, clean MV FT local 
regional, Hourly day, Ron 773-551-3941." (PXI) Petitioner testified that approximately a week later, he 
contacted Ronald Payne (hereinafter "Respondent Payne") at the telephone number listed in the advertisement. 
(T.16) The two spoke by telephone for approximately 20-minutes regarding the position. (T.16) Petitioner 
testified that Respondent Payne told him that the job was an hourly paid job and was over the road. (T.16-17) 
Petitioner testified that he told Respondent Payne that he did not want to go over the road nm· would he for a 
week at a time. (T.17) Petitioner stated that Respondent Payne told him that they could work something out. 
(T.17) At the conclusion of the conversation Petitioner sent Respondent Payne his resume. (T.17) 

Petitioner contacted Respondent Payne about 3 weeks later regarding the job. (T.17) The conversation 
entailed Respondent Payne requesting that they meet in person and that Petitioner fill out a job application. 
(T.18) Petitioner and Respondent Payne met at 123rd and Shirley Avenue, at a yard Respondent Payne parked 
his trucks. (T.18) At their meeting, Petitioner and Respondent Payne discussed Petitioner's commercial driving 
license (hereinafter "COL"). Additionally, they came to an "agreement" that Petitioner would be assigned his 
own tractor and be paid $14.50 hourly. (T.18) On that same day, Respondent Payne took the Petitioner on a 
driving test. (T.20) The driving test consisted of the Petitioner driving up and down the expressway, up and 
down Cicero and then they came back to the yard. (T.20) Petitioner testified that once they arrived back at the 
yard Respondent Payne asked Petitioner whether he •wanted the job" and he accepted it. (T.20) 

Petitioner testified that Respondent Payne then drove him over to HeniffTransportation Systems Inc. 
(hereinafter "Respondent Heniff'). While there, he introduced him to some of the dispatchers, showed him 
around, and showed him the tank and equipment. (T.21) After Petitioner met with the dispatcher, the dispatcher 
set Petitioner up for a 2 ½ day orientation the following Monday with Mr. Ken Pate (hereinafter "Mr. Pate"). 
Mr. Pate was the safety manager at Respondent Henifr s at the time. (T .21) The orientation was held at 
Respondent Henifrs location. (T.22) Petitioner testified that during the orientation the representatives from 
Respondent Heniff explained the company rules, conducted testing and Petitioner filled out paperwork. (T.23) 
Petitioner testified that he filled out another job application and turned in an additional resume to Respondent 
Heniff representatives. Petitioner was also sent for a drug test and total physical at a third-party facility. (T.23) 
Subsequently, Petitioner was required to complete two days of driving in a Heniff truck with a Henifftrainer. 
(T. 24) The training included Petitioner driving and completing local deliveries while the trainer graded him. 
(T. 25) At the end of the week, Petitioner was advised that he had "passed" and started that following Monday. 
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(T.26) Respondent Heniff supplied Petitioner with a picture ID badge that was mandatory to wear at all times at 
their facility and all others. (T.42, P .18) 

On the following Monday, Petitioner was told by Respondent Payne to report to 123rd and Shirley, his 
truck yard, to ride with him so he could teach him about light oil. (T.27) Petitioner testified that for the first two 
months he rode with Respondent Payne, who trained him in the transport of light oil from US Steel in Gary, 
Indiana to Lemont, Illinois. (T.27) Following the completion of the two-month training, Petitioner was told to 
report to Respondent Heniffs dispatchers who told him where to go load and unload for the next day. (T.28) 

Petitioner testified that the Volvo trucks he was driving were owned by Respondent Payne and the 
tankers were owned by Respondent Heniff. (T.29) Petitioner had no ownership in any of the vehicles he drove. 
(T.42) The tractor displayed "Payne's Trucking with a tractor number and the trailer displayed Respondent 
Heniffs name with an associated number. (T.41) Petitioner testified that Respondent Payne did not have an 
office or secretary at the 123rd and Shirley truck yard but did have a mailbox. (T.29) Petitioner described the 
location as a large parking lot. Petitioner's daily routine consisted of him driving his personal vehicle to 
Respondent Payne's facility, picking up a truck owned by Respondent Payne, driving this truck to Respondent 
Heniffs location, attaching to the truck a trailer owned by Respondent Heniff, and then driving to a third-party 
company to unload the cargo contained in the trailer. (T.29, 96) Respondent Heniff required Petitioner to inspect 
each new trailer prior to hooking it up and starting a trip. (T.36) He was required to check the valves, check the 
inside of the dome, check to ensure there was no water inside the tank and check the tires. (T.37) Prior to 
Petitioner making any deliveries, Respondent Heniff provided him with mandatory safety equipment which 
included safety boots, rubber suit, rubber pants, hard hat, safety goggles, rubber gloves and a respirator and a 
face shield. (T.30) Petitioner testified that the equipment was required to be worn while loading and unloading 
the tankers. (T .31 ) 

Petitioner testified that he continued the aforementioned employment routine from 2003 until March 21, 
2008. (T.32) Petitioner exclusively worked with Respondent Heniff and Respondent Payne during this 5-year 
period of time. (T.32) Petitioner completed a "daily sheet" or "trip log" for Respondent Payne which consisted 
of an "hourly sheet from start to finish, the beginning of the day to the end of the day." (R.PayneX.l, T.32) 
Petitioner provided this sheet on a daily basis to Respondent Payne along with "other paperwork." (T.32) These 
logs provided the documentation necessary for Petitioner to be paid by Respondent Payne. (T.80) Petitioner 
testified in these logs he would meticulously document the time spent driving and delivering loads down to 5-
minute increments. (T.80) Petitioner also provided daily log sheets to Respondent Heniff. (T.35) When 
Petitioner went to pick up a load in the morning from Respondent Heniff he would receive a delivery invoice. 
(T.35) Once the delivery was completed the customer would sign the paperwork and then Petitioner would tum 
it into Respondent Payne and Respondent Heniff. (T.36) Petitioner testified he would document any incidents or 
events which occurred outside the normal process of driving. (T.81) Petitioner kept these logs up to and 
including March 21, 2008. (T.80) 

On March 21, 2008, Petitioner was headed out to IMTT in Lemont to load a load of caustic potash and 
deliver it to Durant, Iowa the following day. (T.43) Petitioner picked up the load to deliver the day before on 
March 20, 2008. (T.43) On the morning of March 21, 2008, around 8:00am, Petitioner headed to Durant, Iowa. 
(T.43) Once Petitioner arrived at the plant, he was required to get the supervisor to sign off on the delivery 
paperwork. (T.44) He then put on all of his safety equipment, proceeded to pull 40-foot of hose out, hooked up 
the hoses, and decompressed the tank to unload the load. (T.44) Petitioner decompressed the tank, he 
disconnected the air hose, put it over his shoulder and was climbing down the ladder on the side of the tank 
when he slipped on the third stair from the bottom. Petitioner testified that he was "dangling" while holding 
onto the ladder with his right arm. (T. 46) Petitioner dropped down off the ladder onto his left foot. (T.46) 
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Petitioner approximated that the drop from the bottom of the ladder to the ground to be about 6 to 7 feet. (T.48) 
Petitioner testified that he heard several pops in his right shoulder and his left leg and left foot started to hurt. 
(T.49) Petitioner testified that he did not report his accident to anyone at the Durant, Iowa facility. (T.49) 

Petitioner completed the offloading process and drove back to Respondent Heniff s facility in Illinois. 
(T.49) Petitioner testified, although the truck had a manual transmission and gear shift, he used his left arm to 
shift gears the entire trip back. (T.102-103) Petitioner returned the tank and turned in his paperwork to 
Respondent Heniff. Mr. Colby Nichols, testified on behalf of Respondent Heniff, that he saw Petitioner on 
March 21, 2008 when he returned from Durant, Iowa but Petitioner did not report any injury. (T.198) Mr. 
Nichols testified that he did not become aware of Petitioner's accident until 3-4 weeks later. (T. I 98) Petitioner 
testified that he did inform a fellow Heniff employee named "John or Spencer'' that he thought he had hurt 
himself in Iowa. (T.50) Petitioner testified that by telephone he reported the injury to Respondent Payne and was 
told to file a claim with Great American Insurance company. (T.51, 140) In contrast, Respondent Payne testified 
that Petitioner did not report an injury to him on March 21, 2008. (T.140) Petitioner also acknowledged that he 
did not document in his drivers logs any incident or an injury on March 21, 2008. (T.82) Petitioner did not fill 
out an accident report that day with Respondent Heniff. (T.50) Petitioner also testified that he did not seek any 
medical attention over the weekend. (T.50) However, Petitioner testified that his shoulder and foot got worse 
over the weekend. (T.50) 

Petitioner testified that he called Respondent Heniff s safety manager, Mr. Leon Lupina (hereinafter "Mr. 
Lupina"), but received no returned calls. Around March 31, 2008, Petitioner called back to Respondent Heniff 
and spoke with Sue Bell who located Mr. Lupina for Petitioner. (T.52-53) Petitioner explained the incident to 
Mr. Lupina and requested that he fax him an accident report to fill out. Petitioner was informed to fill out the 
report and fax it back. Petitioner filled out the report and faxed it back. (P .X7) Petitioner testified he then 
received an email back, dated April 2, 2008, from Mr. Lupina stating that Petitioner was not an employee of 
Respondent Heniff. (T.52) The Arbitrator notes the aforementioned email was not entered into evidence. 

Petitioner testified that he was paid on a weekly basis by check from Respondent Payne. (T.33) There 
were no taxes, payments to social security or Medicare taken out of the checks. (T.33) Petitioner testified that he 
was never paid by Respondent Heniff. (T.33) However, Respondent Heniff provided Petitioner with rules that if 
he violated he would be terminated. (T.35) These rules included the policy with driving tickets, late deliveries, 
refusal to work, disagreements with management, time off requests, and how to handle accidents. (T.35) 
Respondent Heniffs dispatch provided Petitioner with his daily delivery information. (T.39) Petitioner would 
call the dispatch and they would let him know how many hours he had left for the day and give him a place to 
go load and deliver during that time frame. (T.39) Petitioner would check in with Respondent Heniff every time 
he made a delivery and the tank was empty to determine where he would be going the next day. (T.39) 
Respondent Heni ff and Respondent Payne provided maintenance for the trucks and tanker. (T 40-41) 
Respondent Payne provided fuel for the truck with a blank check. (T.41) 

Mr. Colby Nichols (hereinafter "Mr. Nichols") testified on behalf of Respondent Heniff. He is currently 
employed as the general manager of operations at Respondent Heniff. (T.186) Mr. Nichols has been employed 
with Respondent Heniff for 15 years. During 2008 he was employed as a Driver Manager / Dispatcher for 
Respondent Heniff and had been employed in such capacity since 2003. (T.186-7) Per Mr. Nichols' testimony 
Respondent Heniffs customers included chemical companies who would tender loads to be hauled in trailers 
owned by Respondent Heniff. (T.188) Once a load was accepted and placed in the system a driver would be 
contacted to plan the load and delivery. (T.188) 
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Mr. Nichols testified that although Respondent Heniff did employ some truck drivers whom they paid 
and provided health insurance, Petitioner was not one of these drivers. (T.224-25) Truck drivers such as 
Petitioner were employed by other companies such as Respondent Payne. Those employees would contact a 
dispatcher from Respondent Heniff if they wanted a delivery assignment on the following day. (T.194) Mr. 
Nichols testified that he knew Petitioner because he was an "independent contractor" working for Respondent 
Payne. (T.191) He acknowledged before being dispatched by Respondent Heniff all such truck drivers attended 
an orientation. (T.192) 

Mr. Nichols testified that on March 20, 2008, Petitioner contacted him and requested a dispatch. (T.195) 
Petitioner was offered several options and he chose the Durant, Iowa delivery. (T.195-196) Mr. Nichols testified 
that he communicated with Petitioner on March 20, 2008 but did not become aware of his injury on March 21, 
2008 until 3 to 4 weeks later. (T.197) Mr. Nichols testified he became aware of the incident when the Safety 
Department from Respondent Heniff approached him and others in his dispatch group and informed them there 
was an injury reported at the customer location. (T.198) 

Mr. Nichols testified that on March 21, 2008, he saw Petitioner that afternoon when he came in to drop 
off his paperwork for the load he delivered in Durant, Iowa. (T.203) Mr. Nichols testified that during his 
encounter with Petitioner, he did not discuss any work-related injury. (T.204) Furthermore, Mr. Nichols stated 
that the protocol for a Payne truck driver if involved in a motor vehicle accident was to contact Respondent 
Payne. (T.205) He testified that he never instructed Petitioner to contact Respondent Heniff directly if there was 
an injury or accident. However, Respondent Heniff would need to know if there was a delay in shipment so they 
could contact the customer. (T.205) Mr. Nichols was unaware of Respondent Payne's particular orientation 
polices. (T.207) 

Mr. Ronald Payne testified on behalf of Respondent Payne. Respondent Payne testified that on March 
21, 2008 he was the owner of the Payne Trucking Company. (T.121) Payne Trucking was closed on January 15, 
2015. (T.122) Respondent Payne testified that the basic business of Payne Trucking was leasing tractors to head 
up tankers. (T.122) Respondent Payne testified that Payne Trucking was in existence for about 30 years and 
since 1998 its existence it worked exclusively with Respondent Heniff. (T.122) When he leased a tractor to 
Respondent Heniff a driver that they hired, and he personally selected, would drive the truck. (T.123) 
Respondent Payne testified that his process to obtain drivers was to put an ad in the paper, get a resume to 
submit to Respondent Heniff, and they would decide whether or not it was a possible driver, and if they were, 
Respondent Heniffwould give him an application to fill out. (T.123) Respondent Heniffwould then hire the 
individual and put them through the safety, physicals, and drug test. (T.123) Respondent Payne testified that he 
could not hire anyone without Respondent Heniffs permission. (T.123) Respondent Payne testified that his role 
was to furnish the driver and the tractor and that he could not dictate when or where the drivers drove. (T.124) 
However, he could and did encourage them to take the more profitable routes. (T.174) The more profitable 
routes were the routes that paid more and took less time so that he could make a better profit. (T.174) He did not 
forbid the drivers from taking the less profitable routes but encouraged the more profitable ones. (T.174) 

He further testified that the tractors and trailers adorned the name, DOT number and ICC numbers of 
Respondent Heniff. (T.125) Respondent Payne testified that he did not require the drivers to check in or check 
out with him and that they could go up to 5 days without communication with him. (T. 126) In regard to making 
a profit Respondent Payne would make a certain percentage off the rate the loads paid. From the money he 
received from the load he would pay any expenses, which included paying the drivers. (T.127) He considered 
the drivers he hired to be "contract employees." (T.128) He further testified that he did not believe Payne 
Trucking had any employees and that he did not have any workers' compensation insurance on March 21, 2008. 
(T.128) 
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Respondent Payne testified that Petitioner drove routes for Respondent Heniff and would tum in a 
trucking log to him and he would receive a statement from Respondent Heniff. (T.129) The statement from 
Respondent Heniff was what he used to pay the Petitioner. (T.129) The routes that the drivers took identified on 
the trucking logs and settlement statements from Respondent Heniff were not assigned by Respondent Payne but 
he could make suggestions. 

Respondent Payne testified that the Petitioner's CDL license expired on March 22, 2008. (T.138) 
Respondent Payne was on vacation from March 17, 2008 until March 26, 2008. (T. 138) Respondent Heniff 
contacted Respondent Payne on March 25, 2008 looking for Petitioner because they said they had not heard 
from him since March 20, 2008. (T.139) Respondent Payne testified that he located Petitioner the next day, 
March 26, 2008, and Petitioner told him he had taken the week (March 24-March 28, 2008) off to study for his 
CDL test. (T.139) Respondent Payne testified that Petitioner did not tell him anything about his accident on 
March 21, 2008. He spoke with Petitioner the next day but Petitioner still did not mention anything about the 
accident. Respondent Payne became aware of the accident when he received notice of the status call for trial. 
(T.141) 

Respondent Payne testified on March 17, 2008 Petitioner contacted him in order to take the day off to 
renew his CDL. (T.136) Respondent Payne gave Petitioner the day off and he drove Petitioner's assignment that 
day. (T.136) Petitioner's CDL had to be renewed every four years up to four months prior to driver's birthday 
that fourth year. (T. 84) Petitioner last renewed his CDL on February 23, 2004 and his CDL was set to expire on 
March 22, 2008. (T. 87) Petitioner knew his CDL was to expire on March 22, 2008 but did not renew it in the 
four months prior to March 22, 2008. (T.87) Petitioner's CDL did expire on March 22, 2008 and was not 
renewed until August 13, 2008. (T.87,106) 

CONCLUSIONS OF LAW 

Arbitrator's Credibility Assessment: 

Petitioner testified at trial to facts surrounding his hiring process, his employment relationship with 
Respondent Heniff and Respondent Payne, his work incident, his course of medical treatment, and current 
condition of ill-being. The Arbitrator finds Petitioner's testimony to be questionable and his credibility an issue. 
Petitioner provided testimony on the aforementioned issues but left several issues unanswered with his account 
of his accident, his delay of reporting the accident, his delay in seeking treatment and reporting his prior injuries 
related to the same body part he claimed was re-injured in his work accident on March 21, 2008. Respondent 
Heniff and Respondent Payne provided testimonies and evidence that directly contradicted the Petitioner's 
testimony. The Arbitrator finds those testimonies to be consistent and credible. The Arbitrator finds 
Respondent's witnesses' testimonies to be more credible and adopts those as it relates to the issue of accident. 

With respect to the issue of whether Respondent Payne had insurance coverage on March 21, 2008, the 
Arbitrator finds as follows: 

All parties stipulated to the admittance, by Petitioner's counsel, P.Xl9, records from the National 
Council on Compensation Insurance, Inc. (hereinafter "NCCI") indicating the lack of policy information filed 
showing proof of worker's compensation insurance on March 21, 2008 for Respondent Payne. In addition, 
Respondent Payne testified that he did not have any workers' compensation insurance on March 21, 2008 
(T.128) Based on the foregoing, the Arbitrator finds that Respondent Payne lacked workers' compensation 
insurance coverage on March 21, 2008. 
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With respect to issue (A) whether the Respondent Heniff Transportation Systems Inc. and Respondent 
Ronald Payne Trucking, Inc. were operating under and subject to the Illinois Worker's Compensation 
Act, the Arbitrator finds as follows: 

The Arbitrator adopts the above findings of fact in support of the conclusions oflaw and set forth below. 
The Arbitrator finds that on March 21, 2008, Respondent Heniff and Respondent Payne were both operating 
under and subject to the Illinois Workers' Compensation Act. Petitioner testified that as of March 2003 he had 
22 years of experience driving trucks. (T.25 Petitioner testified that he was hired by Respondent Payne and 
Respondent Heniff to drive a truck owned by Respondent Payne and a trailer owned by Respondent Heniff. 
(T.20, 26, 29) Respondent Payne testified that Payne Trucking was in existence for about 30 years and since 
1998 it has worked exclusively with Respondent Heniff. (T.122) This testimony was unrebutted at trial. Based 
on the foregoing, the Arbitrator finds Respondent Heniff and Respondent Payne subject to the Act pursuant to 
Section 3. 

With respect to issue (B) whether there was an employee-employer relationship between the 
Respondent(s) and if so, which Respondent or both? 

The Arbitrator adopts the above findings of fact in support of the conclusions oflaw and set forth below. 
The Arbitrator finds that Petitioner proved by a preponderance of the evidence that on March 21, 2008 an 
Employee-Employer Relationship existed between the Petitioner, Respondent Heniff and Respondent Payne. 
Specifically, the evidence and testimony presented point to a borrowing -loaning employer relationship. 

The Illinois Workers' Compensation Act provides that an injured person must be an employee of the 
respondent-employer in order for an injured employee to have a compensable claim for an injury. In situations 
where an employee is loaned from one employer to another, both the loaning employer and the borrowing 
employer may be jointly liable. 820 ILCS 305 /1 ( a)4 Determination of whether an employee is actually loaned is 
a factual question centered on whether there has been a transfer of control or the right to exercise control from 
the loaning employer to the borrowing employer. County of Tazewell v. Industrial Commission, 193 Ill.App.3d 
309, 549 N.E.2d 805, 140 Ill.Dec.154 (4th Dist. 1989). 

Here, Petitioner testified in March of 2003, he was looking for work and applied to a job advertisement 
in the Southtown Newspaper that was placed by Respondent Payne. Petitioner contacted Respondent Payne by 
telephone and was told that the job was an hourly paid job and was over the road. (T.16-17) Petitioner testified 
that he told Respondent Payne that he did not want to go over the road nor would he for a week at a time. (T.17) 
Petitioner stated that Respondent Payne told him that they could work something out. (T.17) At the conclusion 
of the conversation Petitioner sent Respondent Payne his resume, both met in person, and Petitioner filled out a 
job application. (T.17, 18) Petitioner and Respondent Payne came to an "agreement" that Petitioner would be 
assigned his own tractor and be paid $14.50 hourly. (T.18) On that same day, Respondent Payne took Petitioner 
on a driving test. Petitioner testified that once they arrived back at the yard Respondent Payne asked Petitioner 
whether he "wanted the job" and he accepted it. (T.20) 

Petitioner testified that Respondent Payne then drove him over to Respondent Henifrs, where he met 
with the dispatcher, and was set up for a 2 ½ day orientation the following Monday at Respondent Henifrs 
location. (T.22) Petitioner testified that during the orientation the representatives from Respondent Heniff 
explained the company rules, conducted testing, and Petitioner filled out paperwork. (T.23) Mr. Nichols 
acknowledged in his testimony that before being dispatched by Respondent Heniff all such truck drivers 
attended the aforementioned orientation. (T.192) Petitioner testified that he filled out another job application 
and turned in an additional resume to Respondent Henifrs representatives. Mr. Nichols testified that in order for 
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a driver to have a CDL license, they are required to complete and pass a physical. (T.215) Petitioner had his 
CDL license when he applied for the position. Mr. Nichols testified that Respondent Heniff, prior to hire, 
required Petitioner to take another pre-employment physical at a third-party facility before he was able to drive 
and pull their equipment. (T.23, 215) Subsequently, Petitioner was required to complete two days of driving in a 
Henifftruck with a Heniff trainer. (T. 24) The training included Petitioner driving and completing local 
deliveries while the Henifftrainer graded him. (T. 25) At the end of the week, Petitioner was advised that he had 
"passed" and started that following Monday. (T.26) Respondent Heniff supplied Petitioner with a picture ID 
badge that was mandatory to wear at all times at their facility and all others. (T.42, P .18) 

On the following Monday, Petitioner was told by Respondent Payne to report to his truck yard to ride 
with him so he could teach him about light oil. (T.27) Petitioner testified that for the first two months he rode 
with Respondent Payne, who trained him in the transport of light oil from US Steel in Gary, Indiana to Lemont, 
Illinois. (T.27) Following the completion of the two-month training, Petitioner was told to report to Respondent 
Henifrs dispatchers who told him where to go load and unload for the next day. (T.28) 

Respondent Payne testified that Payne Trucking was in existence for about 30 years and since 1998 it 
worked exclusively with Respondent Heniff. (T.122) Respondent Payne testified that in regards to its business 
relationship with Respondent Heniff, he had signed an equipment lease agreement pertaining solely to the Volvo 
truck the Petitioner drove on March 21, 2008. (T.161) Other than the equipment lease, Respondent Payne had 
one other written agreement with Respondent Heniff dealing with damage to their trailers. (T.168) Specifically, 
if any of respondent Payne's drivers damaged up to $2500 that would be paid by Respondent Payne as a $2500 
deductible. (T.168) When he leased a tractor to Respondent Heniff a driver that they hired, and he personally 
selected, would drive the truck. (T.123) The Arbitrator notes that neither agreement was entered into evidence. 

Respondent Payne testified that his process to obtain drivers was to put an ad in the paper, get a resume 
to submit to Respondent Heniff, and they would decide whether or not it was a possible driver, and if they were, 
Respondent Heniff would give him an application to fill out. (T.123) Respondent Heniff would then hire the 
individual and put them through the safety, physicals, and drug test. (T.123) Respondent Payne testified that he 
could not hire anyone without Respondent Henifrs permission. (T.123) 

Petitioner testified that the Volvo truck he was driving was owned by Respondent Payne and the tankers 
were owned by Respondent Heniff. (T.29) Petitioner had no ownership in any of the vehicles he drove. (T.42) 
Petitioner testified that Respondent Payne did not have an office or secretary at the 123rd and Shirley truck yard 
but did have a mailbox. (T.29) Petitioner described the location as a large parking lot. Petitioner's daily routine 
consisted of him driving his personal vehicle to Respondent Payne's facility, picking up a truck owned by 
Respondent Payne, driving this truck to Respondent Henifrs location, attaching to the truck a trailer owned by 
Respondent Heniff, and then driving to a third-party company to unload the cargo contained in the trailer. (T.29, 
96) Respondent Heniff required Petitioner to inspect each new trailer prior to hooking it up and starting a trip.
(T.36) He was required to check the valves, check the inside of the dome, check to ensure there was no water
inside the tank and check the tires. (T.3 7) Prior to Petitioner making any deliveries, Respondent Heniff provided
him with mandatory safety equipment which included safety boots, a rubber suit, rubber pants, hard hat, safety
goggles, rubber gloves and a respirator and a face shield. (T.30) Petitioner testified that the equipment was
required to be worn while loading and unloading the tankers. (T.31)

Petitioner testified that he continued the aforementioned employment routine from 2003 until March 21, 
2008. (T.32) Petitioner exclusively worked with Respondent Heniff and Respondent Payne during this 5-year 
period of time. (T.32) Petitioner completed a "daily sheet" or "trip log" for Respondent Payne which consisted 
of an "hourly sheet from start to finish, the beginning of the day to the end of the day." (RP.I, T.32) Petitioner 
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provided this sheet on a daily basis to Respondent Payne along with "other paperwork." (T.32) These logs 
provided the documentation necessary for Petitioner to be paid by Respondent Payne. (T.80) Petitioner testified 
in these logs he would meticulously document the time spent driving and delivering loads down to 5-minute 
increments. (T.80) Petitioner also provided daily log sheets to Respondent Heniff. (T.35) When Petitioner went 
to pick up a load in the morning from Respondent Heniffhe would receive a delivery invoice. (T.35) Once the 
delivery was completed the customer would sign the paperwork and then Petitioner would tum it into 
Respondent Payne and Respondent Heniff. (T.36) Petitioner testified he would document any incidents or 
events which occurred outside the normal process of driving. (T.81) Petitioner kept these logs up to and 
including March 21, 2008. (T.80) 

Petitioner testified that he was paid on a weekly basis by check from Respondent Payne. (T.33) 
Petitioner testified that he was never paid by Respondent Heniff. (T.33) However, Respondent Heniff provided 
Petitioner with rules that if he violated he would be terminated. (T.35) These rules included the policy with 
driving tickets, late deliveries, refusal to work, disagreements with management, time off requests, and how to 
handle accidents. (T.35) Respondent Heniff s dispatch provided Petitioner with his daily delivery information. 
(T.39) Petitioner would call the dispatch and they would let him know how many hours he had left for the day 
and give him a place to go load and deliver during that time frame. (T.39) Petitioner would check in with 
Respondent Heniff every time he made a delivery and the tank was empty to determine where he would be 
going the next day. (T.39) 

Respondent Payne testified that he reserved the right to fire a driver that he had hired for negligence or 
any other reason ifhe was to be liable for the employee and the truck. (T.162) Mr. Nichols testified that 
Respondent Heniff did not have the power to terminate the Petitioner. (T.212) However, ifhe flunked a drug 
test he would not be allowed to pull a Henifftrailer. (T.213) In addition, if the Petitioner brought back 
equipment that was damaged they would contact Respondent Payne. (T.214) If there was some negligent action 
on the part of the Petitioner, Respondent Heniff would tell Respondent Payne they no longer wanted Petitioner 
to pull their trailers and not contract with the driver any further. (T.214) Petitioner entered into evidence 5
identification badges. (P.X18) Out of the 5 badges, 4 of the badges identify his company affiliation as Heniff 
Transportation Systems Inc. (P.X18) Petitioner testified that he continued the aforementioned employment 
routine from 2003 until his accident in 2008. (T.32) Petitioner had no other employment during this period of 
time and did not work for anyone else. (T.32) 

Based upon the aforementioned, the Arbitrator finds that Respondent Heniff and Respondent Payne were 
both employers of the Petitioner on March 21, 2008. Respondent Payne provided unrebutted testimony that he 
and Respondent Heniffhad an equipment leasing agreement that covered the truck the Petitioner was driving on 
March 21, 2008 and a written agreement regarding damage to Respondent Heniff's trailers. (T.160-168) The 
Arbitrator notes that neither agreement was entered into evidence. Respondent Payne testified that those were 
the extent of written agreements he had with Respondent Heniff. (T.168) Resulting in no written agreement 
regarding their employee or employment relationship. In addition, from the testimony and evidence provided, 
Respondent Heniff had the right to direct and control the manner in which the Petitioner performed his day to 
day work. Therefore, the Arbitrator finds both employers are jointly liable for the Petitioner's injury on March 
21, 2008 in accordance to the § 1 ( a)4 of the Illinois Workers' Compensation Act. Thus, the Petitioner is 
considered an employee of both Respondents. 
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With respect to issue (C) whether an accident occurred that arose out of and in the course of employment 
with Respondent, the Arbitrator finds as follows: 

The Arbitrator adopts the above findings of fact in support of the conclusions of law and set forth 
below. The Arbitrator finds that the Petitioner failed to prove by a preponderance of the evidence that his 
accident arose out of and in the course of his employment with Respondent(s). "A claimant bears the 
burden of proving by a preponderance of the evidence that his injury arose out of and in the course of the 
employment." 820 ILCS 305/2 (West 2002). Both elements must be present in order to justify 
compensation. Illinois Bell Telephone Co. v. Industrial Comm 'n, 131 Ill. 2d 4 78, 483, 13 7 Ill. Dec. 658, 
546, N.E.2d 603 (1987). 

Here, the Petitioner testified that an accident occurred on March 21, 2008 while he was out dropping a 
load at a plant in Durant, Iowa. (T.46-48) The Arbitrator notes that there was no evidence or testimony provided 
that there were any witnesses to this accident. Petitioner testified that after the incident occurred he did not 
report it to anyone at the Durant, Iowa facility. (T.49) Petitioner testified that he completed the offloading 
process then drove back the truck to Respondent Heniff's facility to return the tank and tum in his daily logs and 
paperwork. (T.102-103) Petitioner testified that prior to the accident he had worked with Respondent Heniff and 
Respondent Payne for a 5-year period. (T.32) During this period he completed the "daily sheets" or "trip logs" 
that included an "hourly sheet from start to finish, the beginning of the day to the end of the day." (RP. I, T.32) 
Petitioner provided this sheet on a daily basis to Respondent Payne along with "other paperwork." (T.32) These 
logs provided the documentation necessary for Petitioner to be paid by Respondent Payne. (T.80) Petitioner 
testified in these logs he would meticulously document the time spent driving and delivering loads down to 5-
minute increments. (T.80) Yet, Petitioner testified that he failed to report the accident in these meticulous logs. 
(T.82, R.PayneX3) The Arbitrator notes that the Petitioner failed to provide an explanation as to why he failed 
to include this vital information in his logs. 

Mr. Nichols testified that he saw Petitioner on March 21, 2008 when he returned to Respondent Heniff 
to return the trailer and turn in his logs and paperwork. (T.198) However, Mr. Nichols testified that Petitioner 
failed to report any accident to him. (T.198) Petitioner testified that he did inform a fellow Heniff employee that 
day but testified he was unsure of the identity of the individual. (T.50) He testified that he told the individual 
that he had hurt himself in Iowa. (T.50) The Arbitrator notes that the Petitioner failed to provide testimony or 
additional evidence at trial from this individual to corroborate this conversation. Petitioner testified that he 
called Respondent Payne to report his injury and was told by Respondent Payne to file a claim with Great 
American Insurance company. (T.51, 140) In contrast, Respondent Payne testified that this conversation did not 
occur. (T.140) Petitioner also testified that he did not fill out an accident report on March 21, 2008 with 
Respondent Heniff. (T.50) Petitioner testified that he did not seek any medical attention over the weekend 
following the accident despite his testimony that his foot got worse. (T.50) 

Petitioner testified that he called Respondent Heniff on several occasions but received no return calls. 
No testimony or explanation was provided as to why no other measures were taken by Petitioner to contact 
Respondent Heniff before March 31, 2008. On March 31, 2008, Petitioner testified he was able to contact 
Respondent Heniff and spoke with Mr. Leon Lupina (hereinafter "Mr. Lupina"). (T.52-53) At the time, Mr. 
Lupina was Respondent Heniff's safety manager. Petitioner testified that he explained the incident to Mr. 
Lupina and requested that he fax him an accident report to fill out. Petitioner testified he was informed to fill out 
the report and fax it back. Petitioner filled out a report and faxed it back to Respondent Heniff. (P.X7) Petitioner 
entered into evidence the accident report that was sent to Respondent Heniff. (P.X7) The Arbitrator examined 
the report and notes that the report fails to mention anything specific about the Petitioner's injuries to his foot 
and/or shoulder. (P .X7) 
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Despite Petitioner's testimony that the pain in his shoulder and foot got worse over the weekend following 
his injury, he testified that he did not seek medical attention until March 31, 2008 (T.50) Petitioner testified and 
the medical records corroborate, that Petitioner saw Dr. Gelsamino from Diseases and Surgery of the Foot and 
Ankle. (P.X7) The Arbitrator notes after review of the medical records submitted into evidence from this visit, 
the history provided to Dr. Gelsamino stated "patient states that he had fallen off a ladder and injured his left 
foot on 3-21-2008. At that time the patient states he was able to manage to get himself off his foot and came to 
me on 3-21-2008." The Arbitrator notes that there was no mention of the predominant injuries Petitioner 
claimed occurred with his shoulder. (P.X7) On April 4, 2008, Petitioner testified and the medical records 
corroborate that Petitioner returned to see Dr. Gelsamino regarding his foot. (P .X7) The Arbitrator notes that 
these records are also void of any mention of the purported injuries to Petitioner's shoulder but did mention pain 
in his left foot. (P.X7) 

On April 14, 2008, Petitioner was examined by Dr. Smith during an orthopedic consultation for his 
shoulder. (P .Xl 0) Petitioner testified that he had no treatment to his shoulder until this April 14, 2008 
appointment with Dr. Smith. (T.88) Petitioner testified that he called Dr. Smith shortly after the accident 
because of ongoing right shoulder pain. The Arbitrator notes that there was no evidence or testimony introduced 
at trial to corroborate this testimony. Dr. Dr. Smith noted that Petitioner was complaining of pain in his right 
shoulder and elbow. Petitioner complained to Dr. Smith that following his accident on March 21, 2008 he had 
immediate pain and the pain was now [ date of visit] constant and severe. (P.XlO) 

The Illinois Supreme Court has held that a claimant's testimony standing alone may be accepted for the 
purposes of determining whether an accident occurred. However, that testimony must be proved credible. 
Caterpillar Tractors v. Indus. Comm'n, 414 N.E.2d 740 (1980). Corroborated testimony will support an award 
for benefits only if consideration of all facts and circumstances support the decision. Id., also See Gallentine v. 
Indus. Comm 'n., 559 N.E.2d 526,528 (1990). The Arbitrator finds that Petitioner's testimony is uncorroborated 
by his medical records and evidence and do not support the stated mechanism of injury. In addition, all of 
Petitioner's medical records disclose his prior history of injuries and surgeries to the same right shoulder prior to 
his current alleged accident on March 21, 2008. 

The Arbitrator concludes that Petitioner failed to prove by a preponderance of the evidence that an 

accident occurred that arose out of and in the course of his employment with Respondents Payne and Heniff. 
All claims for compensation are hereby denied. 

With respect to issues (D), (E),(F), (G), (H), (I), (J), (K), (L) and (M) the Arbitrator finds as follows: 

As a finding has been made that the Petitioner's accident did not arise out of and in the course of his 
employment with Respondents, the other disputed issues are moot. 

8/28/18 

Signature of Arbitrator Date 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DuPAGE )  Reverse  
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify: Up     None of the above 

 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
KYLE SALEK, 
 
 Petitioner, 
 
 
vs. NO:  10 WC 36349 
 
 
CITY OIF ELMHURST, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issue of the nature and extent of Petitioner’s 
permanent disability, and being advised of the facts and law, modifies the Decision of the 
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.  
 
 Petitioner is a firefighter and EMT for Respondent.  He was diagnosed with stage 3 colon 
cancer.  At arbitration Respondent stipulated to accident and causation to that condition.  On April 
15, 2010, Dr. Bentrem performed “laparoscopic left partial colectomy with anastomosis, takedown 
of splenic flexure” for colon cancer.  Petitioner had chemotherapy for 6 months after the surgery 
which was completed on October 14, 2010.  Petitioner returned to work full duty as 
firefighter/EMT and the record also indicates that he performs outside work removing tree stumps.  
Petitioner continued to treat with Dr. Hantel, an oncologist, through August 15, 2017.  At that time 
Petitioner reported good appetite, fine energy level, normal bowel movements, and no new 
complaints.  His current medication was only baby aspirin.  Dr. Hantel estimated the risk of 
recurrence of colon cancer at less than 1% and released Petitioner from treatment. 
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Petitioner testified that currently he experienced stomach pains/cramps, increased bowel 
movements, and diarrhea.  He took an anti-spasm medication when he had symptoms.  He did not 
have such symptoms prior to his cancer diagnosis.  In addition, he would need follow up 
colonoscopies every three to five years. 

 
The Arbitrator awarded Petitioner 50 weeks of permanent partial disability benefits 

representing loss of 10% of the person-as-a-whole.  In so doing, she noted that Petitioner received 
a clean bill of health on August 15, 2017 with only a 1% chance of recurrence.  However, Petitioner 
did complain of periodic bouts of cramping and diarrhea.   

 
Petitioner argues the permanent partial disability award is “thoroughly inadequate.”  He 

cites a Commission case of a firefighter in which the Commission reversed the Decision of the 
Arbitrator, found accident/causation to renal cancer, and awarded him 100 weeks permanent 
partial disability benefits representing loss of 20% of the person-as-a-whole.  He had the kidney 
removed, needed no chemotherapy/radiation, and recovered well.   

 
Respondent argues the permanent partial disability award is adequate.  It distinguishes the 

case cited by Petitioner by noting that the claimant there had an organ removed and had greater  
chance of future disability.  It also cited a Commission case concerning a firefighter in which the 
Commission reversed the Decision of the Arbitrator and found no accident or causation to the 
claimant’s prostate cancer.  Respondent stresses that the Arbitrator had originally awarded 
Petitioner 10% of the person-as-a-whole in that case.  The claimant there was able to return to 
work without restrictions but testified to episodic incontinence and a degree of sexual dysfunction. 

 
The Commission has found no case in which the condition of colon cancer was addressed 

in a Worker’s Compensation context.  The Commission also notes that the designated date of 
accident, April 7, 2010, is prior to the effective date of §8.1b of the Act, which requires the 
Commission to address specific statutory factors in arriving at a permanent partial disability award.   

 
The Commission agrees with the analysis of the Arbitrator noting that Petitioner was able 

to return to his previous occupation as firefighter/EMT which involves heavy labor.  The 
Commission also notes that Petitioner is currently able to work part-time removing tree stumps, 
which is also a heavy labor job.  However, the Arbitrator also noted that Petitioner received a clean 
bill of health on August 15, 2017 with only a 1% chance of recurrence.  In this context, the 
Commission notes that Petitioner had serious surgery in which a substantial portion of his colon 
was removed.  We agree with Petitioner that despite the low odds for recurrence estimated by his 
treating doctor, he still has to deal with the possibility of recurrence and is subject to regular testing 
for the rest of his life.  Considering Petitioner’s young age, 35 at the time of the diagnosis, he will 
likely have to deal with that possibility for a long time.  He also testified to some ongoing issues 
associated with his work-related condition.  In looking at the entire record before us, the 
Commission considers a permanent partial disability award of  75 weeks,  representing loss of the 
use of 15% of the person-as-a-whole, appropriate in this claim.  Accordingly, the Commission 
modifies the Decision of the Arbitrator.  
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 30, 2019, is hereby modified as noted above and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner pay Petitioner the 
sum of $664.72 for a period of 75 weeks as provided in §8(d)2 of the Act because the injuries 
sustained caused loss of 15% of the person-as-a-whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 20, 2021
      

/s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/dw 
O-9/29/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse:   accident    
 causal connection   

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify:    None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MONICA AMEZCUA, 

Petitioner, 

vs. NO:  18 WC 12413 

KNOLL, INC., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering all issues, and being advised of the facts and law, 
reverses the Decision of the Arbitrator and finds that Petitioner’s repetitive work duties caused her 
to develop bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, and left ring finger 
flexor tenosynovitis manifesting on February 24, 2018.  The Commission further remands this case 
to the Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial 
Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

I. Findings of Fact

Petitioner has worked for Respondent for seven years and eight months in a sewing position
that required her to use machines to sew cushions to furniture.  Petitioner identified PX 5A through 
PX 5D as job videos she recorded in August 2019 that accurately depicted her work activities.  PX 
5A shows an individual sewing the lining on a sofa, which was an activity Petitioner performed 
prior to her accident that required her to keep her arms raised while pulling the leather material to 
prevent it from wrinkling.  Petitioner testified that this action was physically difficult, because it 
involved pulling heavy material.  There were days when Petitioner spent her whole eight-hour shift 
working with the same heavy material, including leather and velvet.  Petitioner estimated that she 
did not work with those heavy materials only one or two days within a two-week period.  She 
further testified that she had to use a hammer to soften the material, as also demonstrated in PX 



18 WC 12413 
Page 2 

5A, five or more times during an eight-hour period.  

Petitioner also performed the task depicted in PX 5C, which was pushing leather material 
forward, every day.  Petitioner testified that pushing the material through the sewing machine was 
physically difficult and required her to exert a lot of force with her hand.  Prior to her manifestation 
date, Petitioner worked with the heavier materials of velvet and leather; however, PX 5D depicts 
the lighter screen material that Petitioner later worked with after she returned to light duty work 
on February 11, 2019 through the hearing date.    

Petitioner testified that she began experiencing increased left hand, wrist, thumb, elbow, 
and arm pain in February 2018.  In addition to the left-sided pain, Petitioner noticed some right 
wrist pain as well.  Petitioner presented for treatment on February 24, 2018 to Dr. Luis Santiago 
with complaints of on and off hand pain.  Dr. Santiago noted that Petitioner worked sewing at a 
factory and diagnosed her with left carpal tunnel syndrome.  When Petitioner returned on March 
10, 2018, Dr. Santiago’s diagnosis was bilateral carpal tunnel syndrome after Petitioner 
complained of pain in both her arms and hands for two months.  Dr. Santiago referred Petitioner 
to a hand surgeon and took her off work for one week.  After that week, Petitioner returned to work 
and continued working until she was placed off work again in May 2018.   

Petitioner then saw Dr. Roberto Levi of Orthopaedic and Rehabilitation Centers on March 
19, 2018.  At that time, Petitioner complained of two years of hand numbness when she slept as 
well as pain in the wrist, hand, forearm, and lateral aspect of both arms.  Dr. Levi diagnosed 
Petitioner with possible bilateral carpal tunnel syndrome and ordered an EMG of the bilateral 
upper extremities, which was obtained on April 2, 2018.  The EMG yielded slightly abnormal 
results with evidence of early and subtle bilateral carpal tunnel syndrome affecting only the median 
nerves sensory components with demyelinating features.     

On April 9, 2018, Dr. Levi found that the EMG showed bilateral carpal tunnel syndrome, 
more severe on the left.  Dr. Levi further indicated that Petitioner had a positive Phalen’s test and 
numbness in the median nerve territory.  He recommended a carpal tunnel release; however, 
Petitioner opted to first proceed with an injection.  The left carpal tunnel cortisone injection was 
administered on April 16, 2018 by PA Robert Stickler.  PA Stickler then opined that Petitioner’s 
condition was work-related, as she had been in the same position for five years performing 
repetitive work.  He believed that the repetitive motion of Petitioner sewing couches for a living 
on a daily basis had created her bilateral carpal tunnel syndrome.  He prescribed Tylenol Extra 
Strength, gabapentin, and bilateral wrist braces.  

On May 14, 2018, Dr. Levi reported that Petitioner’s median nerve numbness had 
disappeared or lessened post-injection, but she still felt numbness in the last two digits in the ulnar 
nerve area of both hands.  Dr. Levi found that Petitioner’s carpal tunnel syndrome was improving, 
but she also had bilateral cubital tunnel syndrome.  He opined that Petitioner’s symptoms were 
produced by her work that involved sewing leather in a repetitive motion and using a lot of effort 
to pass through the leather.  Dr. Levi recommended that Petitioner continue wearing her splints 
and be taken off work.  He thereafter continued Petitioner’s off-work restrictions and medication 
at her follow-up visit on June 11, 2018.  At that time, Dr. Levi indicated that Petitioner had carpal 
tunnel and cubital tunnel syndromes because she had to perform repetitive hand motions and 
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pulling that required a lot of effort with her hands while sewing leather.   
 
At Respondent’s request, Petitioner then presented for a §12 examination for her bilateral 

hands with Dr. William Vitello on June 14, 2018.  Dr. Vitello noted that Petitioner had tenderness 
and pain over her left ring finger A1 pulley area with nodules and swelling within the flexor sheath.  
Dr. Vitello opined that Petitioner had left ring finger flexor tenosynovitis that was causally related 
to her work injury.  However, he disagreed with Dr. Levi’s diagnosis of carpal tunnel syndrome, 
since Petitioner had reported to him very little numbness and tingling on her left side with no 
numbness and tingling on her right side.  Dr. Vitello stated that although Petitioner’s EMG showed 
early carpal tunnel syndrome, it did not correlate with her subjective complaints and clinical 
findings at the §12 examination.  

 
Petitioner next presented for a physical therapy evaluation on June 19, 2018 and 

complained of chronic bilateral hand pain and tingling that had worsened over the last six months.  
Petitioner no longer had right hand pain after being off work for one month and decreasing her 
repetitive movements, although her left hand complaints persisted.  The physical therapist found 
that Petitioner had positive Phalen’s tests bilaterally and a positive Tinel’s sign on her left side, as 
consistent with the EMG results and referring diagnoses.   

 
On July 9, 2018, Dr. Levi reported that Petitioner’s carpal tunnel syndrome and right 

cubital tunnel syndrome were improved, although she still had left hand numbness in her last two 
fingers indicative of remaining left cubital tunnel syndrome.  Dr. Levi recommended continued 
physical therapy, off-work restrictions, medication, and splints.  He indicated that if Petitioner did 
not thereafter improve in a month, he would schedule a left ulnar nerve transposition.  Dr. Levi 
again opined that the cause of Petitioner’s symptoms was her repetitive work that required her to 
use significant effort with her hands while sewing leather.   
 

On August 6, 2018, Dr. Levi disagreed with Dr. Vitello’s opinions and argued that although 
Dr. Vitello’s diagnosis of tenosynovitis of the flexor tendon may have been present at the time of 
the §12 examination, she did not have any symptoms of that condition now.  Instead, he indicated 
that Petitioner’s symptoms of carpal tunnel syndrome had been diagnosed with a positive EMG.  
As for the cubital tunnel syndrome diagnosis, Dr. Levi explained that even without a positive EMG 
and with full ROM, it was cubital tunnel syndrome when there was numbness in the last two fingers 
with flexion of the elbow.  Dr. Levi further noted that Petitioner had a positive Tinel’s sign but a 
negative Phalen’s test, which indicated that Petitioner’s carpal tunnel syndrome had improved 
while her cubital tunnel syndrome had not.  Dr. Levi then recommended an ulnar nerve 
transposition.   

 
In an addendum to this note, Dr. Levi reported that Petitioner had returned to work three 

weeks prior since Respondent had changed the type of work she was doing.  Petitioner still had to 
sew leather-like material, but it involved a thinner fabric.  However, Petitioner recounted that after 
working for two weeks, she started having pain again at her ulnar wrist and hand, as well as 
numbness in her last two fingers with flexion of the elbow.  Dr. Levi believed the numbness in the 
last two fingers was produced by how Petitioner moved her arms on the sewing machine with 
flexion and extension of the elbows at all times.  Petitioner had returned to work on July 15, 2018 
and worked up to this August 6, 2018 visit, at which time Dr. Levi again took Petitioner off work.  
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Petitioner’s off-work restrictions were thereafter continued by PA Stickler on August 27, 2018. 
 
On September 24, 2018, Dr. Levi noted that Petitioner would wake up with numbness in 

her last two fingers when her splint moved at night and her elbow flexed.  Dr. Levi found this to 
be typical of cubital tunnel syndrome.  Dr. Levi further stated that Petitioner had a positive EMG 
for carpal tunnel syndrome but had since improved and did not need any carpal tunnel surgery or 
injections.  Nevertheless, for the ongoing cubital tunnel pain and numbness, Dr. Levi kept 
Petitioner off work and again recommended a left ulnar nerve transposition.  When Petitioner 
returned to Orthopaedic and Rehabilitation Centers on October 19, 2018, Dr. Jennifer Connor 
agreed with Dr. Levi’s recommendation for a cubital tunnel release and off-work restrictions.   

 
On November 12, 2018, Dr. Levi again noted that Petitioner’s carpal tunnel syndrome had 

improved, but she continued to have cubital tunnel syndrome with numbness in the last two digits 
of her left hand.  Dr. Levi continued to recommend surgery, medication, and off-work restrictions.  
When Petitioner next returned on December 10, 2018, Dr. Levi discontinued her physical therapy 
after finding that Petitioner had plateaued.   

 
Petitioner was next seen by Dr. Connor on January 21, 2019, since Dr. Levi was out of the 

office that day.  On examination of the left upper extremity, Dr. Connor found that Petitioner had 
a positive Tinel’s sign at the medial elbow, but a negative Tinel’s sign at the wrist as well as a 
negative Phalen’s test.  Dr. Connor found that Petitioner’s symptoms remained consistent with 
cubital tunnel syndrome.  She further stated that although Petitioner had mild carpal tunnel 
syndrome on her EMG, it had improved with her treatment and time off work.   

 
On February 4, 2019, Dr. Levi indicated that Petitioner wanted to return to light duty work 

even though she still lacked surgical approval for her cubital tunnel syndrome.  Dr. Levi placed 
Petitioner on light duty with no more than six hours of work per day.  He again noted that 
Petitioner’s carpal tunnel syndrome had improved to the point where she had no numbness except 
for in the last two digits of her left hand.  Dr. Levi stated that Petitioner also had similar numbness 
on her right side, but it was not as severe.  Petitioner testified that prior to her accident, she worked 
40 hours per week; however, on February 11, 2019, she returned to work within Dr. Levi’s 
restrictions and worked 30 hours per week through the hearing date.  
 

On February 25, 2019, Dr. Levi noted that Petitioner had returned to work on light duty 
and was sewing lighter material, although she still had difficulty.  For her bilateral cubital tunnel 
syndrome, Dr. Levi recommended surgery for both of Petitioner’s elbows, starting first with the 
more severe left elbow.  In the meantime, he continued Petitioner’s medication and light duty 
restrictions.      
 

At Respondent’s request, Petitioner then presented for a second §12 examination with Dr. 
Vitello on February 27, 2019.  At this time, Dr. Vitello opined that Petitioner’s current condition 
was consistent with left cubital tunnel syndrome, as Petitioner’s physical examination was 
consistent with ulnar nerve compression at the elbow.  However, he found that Petitioner had no 
ongoing pathology in the right upper extremity.  Dr. Vitello further opined that Petitioner’s carpal 
tunnel syndrome and ring finger flexor tenosynovitis had resolved.   
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In order to make a causal opinion as to the bilateral elbow conditions, Dr. Vitello requested 
additional information regarding Petitioner’s tasks.  Nevertheless, Dr. Vitello stated that it was 
evident from the job description that he was already provided that Petitioner performed pushing, 
grasping, and pulling with her left upper extremity.  However, he indicated that such description 
did not support a causal connection, because repetitive pushing, pulling, and grasping in and of 
itself would not necessarily lead to the development of cubital tunnel syndrome.  Instead, Dr. 
Vitello explained that the type of work that would be causally related would involve a combination 
of highly repetitive and forceful gripping, grasping, pushing, pulling, or prolonged elbow flexion 
and awkward positioning of the upper extremity.  He stated that the constant forceful flexion and 
extension of the elbow was a mechanism that could cause cubital tunnel syndrome.  

Dr. Vitello further opined that a cubital tunnel release was a reasonable treatment option 
for Petitioner.  However, when asked to opine regarding causation of such prospective care, Dr. 
Vitello responded that he had insufficient information to make a clear determination.  Dr. Vitello 
recommended review of a job video or a detailed quantitative analysis of the force and repetition 
of Petitioner’s work in order to answer the question as to causation for prospective care.  
Nevertheless, Dr. Vitello opined that Petitioner had not yet reached MMI for her left cubital tunnel 
syndrome, although she had achieved MMI regarding her right upper extremity complaints.  As 
for restrictions, Dr. Vitello opined that Petitioner should be limited from heavy and forceful 
pushing, pulling, and grasping with the left upper extremity.   

Petitioner thereafter presented to Dr. Gabriel Levi, also of Orthopaedic and Rehabilitation 
Centers, on April 3, 2019.  On examination, Petitioner had a positive Tinel’s sign in the cubital 
tunnel of the right elbow. Dr. G. Levi also opined that Petitioner required a left ulnar nerve 
transposition and light duty restrictions, including no more than six hours of work per day.     

On April 25, 2019, Dr. Vitello authored a §12 addendum after being provided with a 10-
second job video showing an individual sewing pieces of fabric on a sewing machine.  Dr. Vitello 
opined that the type of work depicted was not consistent with a combination of heavy forceful and 
repetitive pushing and pulling of the upper extremities.  Dr. Vitello also stated that the video did 
not show prolonged elbow flexion in awkward positions of the upper extremity consistent with the 
development of cubital tunnel syndrome.  As such, Dr. Vitello opined that Petitioner’s left cubital 
tunnel syndrome was not causally related to the work that Petitioner reported performing nor the 
work depicted on the job video.  

Petitioner returned to Dr. G. Levi on May 15, 2019, at which time he warned that Petitioner 
was more likely to develop a permanent nerve injury the longer his recommended cubital tunnel 
surgery was delayed.  Dr. G. Levi noted that Petitioner had persistent pain and paresthesia in her 
left ring and small fingers.  At this visit, as well as Petitioner’s follow-up visit on June 26, 2019, 
Dr. G. Levi continued to push for the surgery and provide light duty restrictions.  Additionally, 
after reviewing the recent §12 addendum, Dr. G. Levi opined that Dr. Vitello was mistaken in his 
finding that Petitioner’s cubital tunnel syndrome was not work-related.  He further accused Dr. 
Vitello of not being truly independent.  Dr. G. Levi thereafter continued to recommend cubital 
tunnel surgery at Petitioner’s return appointments on July 24, 2019 and August 28, 2019.   

Around this time, Dr. R. Levi wrote a letter to Petitioner’s attorney in response to a request 
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for his opinions.  Although the letter is undated, the request from Petitioner’s attorney that Dr. R. 
Levi was responding to was dated September 10, 2019.  Dr. R. Levi indicated that he had reviewed 
a job description from Respondent, listened to a job explanation from Petitioner, and watched a 
short job video.  Based on this, Dr. R. Levi observed that Petitioner was required to perform 
constant pulling and pushing of heavy material.  He stated that while doing this task, Petitioner’s 
movement was repetitive throughout all of her working hours.  Dr. R. Levi opined that this had 
eventually produced Petitioner’s symptoms.  He further noted that his colleagues agreed that 
Petitioner’s cubital tunnel symptoms were due to the type of work that she performed, including 
the repetitive and forceful movements she had to use. 

 
Dr. R. Levi disagreed with Dr. Vitello’s §12 diagnosis and instead found that Petitioner 

had bilateral carpal tunnel syndrome and bilateral ulnar compression at the elbows, producing 
cubital tunnel syndrome.  However, he described Petitioner’s carpal tunnel syndrome as improved 
and her right ulnar compression as not significantly present.  Nevertheless, Dr. R. Levi opined that 
the type of work Petitioner performed caused her conditions, because she was flexing her elbows 
and wrists as well as pulling and pushing heavy leather material.  He believed that Petitioner’s 
work, which he characterized as heavy and repetitive, caused her symptoms.  Dr. R. Levi further 
opined that Petitioner’s treatment to date had been reasonable, necessary, and causally related to 
her work activities.  He again recommended an ulnar nerve transposition of the left elbow.  

 
Dr. G. Levi also continued to recommend the left cubital tunnel surgery and light duty 

restrictions of no more than six hours of work per day at Petitioner’s follow-up appointments from 
October 23, 2019 through June 15, 2020.  Then, on July 1, 2020, PA Max Levine, also of 
Orthopaedics and Rehabilitation Centers, added additional restrictions of no lifting, pushing, or 
pulling over five pounds with the left upper extremity.   

 
Shortly thereafter, on July 17, 2020, Dr. Vitello authored another §12 addendum after 

reviewing five more job videos for Petitioner.  Dr. Vitello opined that the activities depicted in the 
videos were inconsistent with the development of carpal tunnel and cubital tunnel syndromes, as 
they did not depict a combination of heavy, forceful, and repetitive gripping, grasping, or twisting.  
Dr. Vitello further stated that the videos did not show the upper extremities in a prolonged 
awkward position or flexed posture.  Additionally, he observed no pressure over the medial elbow 
and noted that it was not resting on any surface as the machine pulled the material through.  As 
such, Dr. Vitello determined that the position of the operator’s upper extremities was inconsistent 
with the development of carpal tunnel and cubital tunnel syndromes.   

 
At the time of the hearing, Petitioner expressed a desire to undergo the recommended left 

elbow surgery.  She testified that she still had pain at her elbow and on the side of her wrist that 
traveled to her pinky and ring fingers.  Petitioner further testified that she continued to have 
difficulty pulling the material at work.        
 
II. Conclusions of Law  

 
Following a careful review of the entire record, the Commission reverses the Decision of 

the Arbitrator and finds that Petitioner’s repetitive and forceful work duties caused her to develop 
bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, and left ring finger flexor 
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tenosynovitis manifesting on February 24, 2018. 
 
The job videos submitted into evidence, combined with Petitioner’s testimony, establish 

that Petitioner’s work duties required repetitive and forceful movements of her upper extremities 
as well as constant forceful flexion and extension of her elbows.  When using the sewing machine, 
Petitioner had to pull heavy leather material tight to prevent it from wrinkling.   Petitioner testified 
that she also had to keep her arms in a raised position while pulling the material as depicted in PX 
5A.  She testified that pulling the heavy material was physically difficult and that there were days 
when she spent eight hours working on the same heavy material.  Petitioner also had to use a 
hammer to soften the material, as shown in PX 5A, five or more times during an eight-hour period.   

 
The job video of PX 5C further depicted the heavy leather material being pushed forward, 

which was a task Petitioner performed daily.  Petitioner testified that while pushing the material, 
she had to apply a lot of force with her hand.  Prior to returning to light duty work in February 
2019, Petitioner worked with the heavier materials of velvet and leather.  She never worked with 
the lighter screen material shown in PX 5D until after her accident.        

 
Although the Decision of the Arbitrator stated that Petitioner worked with the heavy 

material only once or twice over a two-week period, the Commission views Petitioner’s testimony 
differently.  Instead, Petitioner testified that she did not work with heavy materials on one or two 
days within a two-week period.  This indicates that Petitioner had to handle the heavier material 
on a much more frequent basis.    

 
The job videos submitted into evidence show the sewing machine operator pulling the 

heavy leather material tight to thread it through the machine.  After reviewing the job videos, Dr. 
Levi believed it was obvious that Petitioner had to constantly pull and push heavy material.  Dr. 
Levi indicated that to perform this task, Petitioner’s movements were repetitive throughout all of 
her working hours and eventually produced her symptoms.  He opined that Petitioner’s cubital 
tunnel syndrome was causally related to the work that she performed, which required repetitive 
and forceful movements.   

 
Although Dr. Vitello disagreed that the activities depicted in the job videos were consistent 

with the development of carpal tunnel and cubital tunnel syndromes, he nevertheless indicated that 
the type of work that would be causally related involved a combination of highly repetitive and 
forceful gripping, grasping, pushing, pulling, or prolonged elbow flexion and awkward upper 
extremity positioning.  Dr. Vitello conceded that the constant forceful flexion and extension of the 
elbow would be a mechanism that could cause the development of cubital tunnel syndrome.   

 
After reviewing the job videos, the Commission finds that they demonstrate sufficiently 

repetitive and forceful job activities.  Moreover, Petitioner presented unrebutted testimony that she 
had to forcefully and repetitively pull heavy leather material through the machine for up to eight 
hours a day and was only relieved of this task once or twice during a two-week period.  As such, 
the Commission finds that Dr. Levi conveyed a more accurate understanding of the repetitive 
nature of Petitioner’s work duties.      

 
Dr. Vitello’s opinion loses further persuasiveness in light of the EMG evidence of carpal 
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tunnel syndrome.  On April 2, 2018, Petitioner’s bilateral upper extremity EMG yielded slightly 
abnormal results with evidence of early bilateral carpal tunnel syndrome.  This represented clear 
diagnostic evidence of carpal tunnel syndrome, even though the treatment records document that 
Petitioner’s carpal tunnel syndrome had largely resolved following her cortisone injection and time 
off work.  The treatment records show that Petitioner’s symptoms of bilateral carpal tunnel 
syndrome and right cubital tunnel syndrome improved over time, but she continued to complain 
of numbness in the last two digits of her left hand consistent with cubital tunnel syndrome.  Given 
the resolution of some of Petitioner’s symptoms during her treatment, it is not unreasonable that 
Dr. Vitello found that Petitioner had a negative examination for carpal tunnel syndrome on June 
14, 2018.  Nevertheless, the EMG finding of bilateral carpal tunnel syndrome remained.       

 
Additionally, even though the treatment records suggest a resolution of Petitioner’s left 

ring finger flexor tenosynovitis, Dr. Vitello’s findings at the §12 examination on June 14, 2018 
were consistent with this condition.  Specifically, Dr. Vitello observed tenderness and pain over 
Petitioner’s left A1 pulley area with nodule and swelling within the flexor sheath.  Dr. Vitello, the 
§12 examiner, then opined that Petitioner’s left ring finger flexor tenosynovitis was causally 
related to her work accident.  Even though Dr. Levi found that Petitioner lacked symptoms of 
flexor tenosynovitis at the time of his later examination, he conceded that she may have had such 
symptoms at the time of Dr. Vitello’s §12 examination.  

 
In consideration of the above, the Commission finds Dr. Levi’s causal opinions to be more 

persuasive, since Petitioner had to forcefully and repetitively pull heavy leather material for up to 
eight hours a day, had EMG evidence of carpal tunnel syndrome, and had examination findings 
that correlated with the diagnoses of carpal tunnel and cubital tunnel syndrome after her 
manifestation date of February 24, 2018.  The Commission reverses the Decision of the Arbitrator 
and finds that Petitioner’s bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, and 
left ring finger flexor tenosynovitis were causally related to her repetitive work activities, which 
required the frequent and forceful repetitive movement of her hands and elbows.   

 
Consistent with its causal finding, the Commission awards all reasonable and necessary 

medical expenses incurred for Petitioner’s bilateral carpal tunnel syndrome, bilateral cubital tunnel 
syndrome, and left ring finger flexor tenosynovitis from the February 24, 2018 manifestation date 
through the August 27, 2020 hearing date.  In doing so, the Commission notes that even though 
Dr. Vitello found no causation, he nonetheless agreed that Petitioner’s treatment had been 
reasonable.  Dr. Levi also persuasively opined that Petitioner’s treatment had been reasonable, 
necessary, and causally related to her work injury.  The Commission further awards prospective 
care in the form of the left ulnar nerve transposition surgery recommended by Dr. Levi for 
Petitioner’s ongoing symptoms of left cubital tunnel syndrome.  
 
 Lastly, the Commission awards temporary total disability benefits from March 10, 2018 
through March 17, 2018, May 15, 2018 through July 14, 2018, and August 5, 2018 through 
February 10, 2019 for a total of 37 weeks.  Dr. Santiago first took Petitioner off work on March 
10, 2018 for one week.  Petitioner testified that she remained off work for one week per Dr. 
Santiago’s recommendation, but subsequently returned to work and continued working until May 
2018.  Petitioner was then placed off work again by Dr. Levi on May 14, 2018.  Thereafter, at her 
August 6, 2018 visit, Petitioner informed Dr. Levi that she had returned to work three weeks prior 



18 WC 12413 
Page 9 
 

because Respondent had changed the type of work that she performed.  Petitioner testified that she 
had returned to work on July 15, 2018 and worked until August 6, 2018, at which time Dr. Levi 
took her off work again.  Then, on February 4, 2019, Dr. Levi indicated that Petitioner wanted to 
return to light duty work as she waited for surgical approval.  Dr. Levi placed Petitioner on light 
duty restrictions limited to six hours of work per day.  Petitioner testified that on February 11, 
2019, she returned to work within Dr. Levi’s restrictions and began working 30 hours per week.  
Petitioner continued to work in a light duty capacity through the hearing date.    
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated February 4, 2021, is hereby reversed as stated herein. 
 
 IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner suffered a 
compensable repetitive trauma accident manifesting on February 24, 2018 and that Petitioner’s 
bilateral carpal tunnel syndrome, bilateral cubital tunnel syndrome, and left ring finger flexor 
tenosynovitis conditions were causally related to her repetitive work duties, which included 
forceful and repetitive hand and elbow movements.   
 
 IT IS FURTHER ORDERED that Respondent is liable for all reasonable and necessary 
medical expenses related to Petitioner’s bilateral carpal tunnel syndrome, bilateral cubital tunnel 
syndrome, and left ring finger flexor tenosynovitis through the hearing date of August 27, 2020 
pursuant to §8(a) and §8.2 of the Illinois Workers’ Compensation Act.   
 
 It IS FURTHER ORDERED that Respondent is liable for prospective medical care for 
Petitioner’s causally related left cubital tunnel syndrome in the form of the left ulnar nerve 
transposition surgery recommended by Dr. Levi.   
 
 IT IS FURTHER ORDERED that Respondent shall pay Petitioner temporary total 
disability benefits of $394.14 per week for 37 weeks, commencing on March 10, 2018 through 
March 17, 2018, May 15, 2018 through July 14, 2018, and August 5, 2018 through February 10, 
2019, as provided in §8(b) of the Act.  Pursuant to §19(b) of the Act, this award in no instance 
shall be a bar to a further hearing and determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any.     
 

IT IS FURTHER ORDERED that this case be remanded to the Arbitrator for further 
proceedings consistent with this Decision, but only after the latter of expiration of the time for 
filing a written request for Summons to the Circuit Court has expired without the filing of such a 
written request, or after the time of completion of any judicial proceedings, if such a written request 
has been filed. 
 

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n) 
of the Act, if any. 

 
IT IS FURTHER ORDERED that Respondent shall receive a credit for all amounts paid, 

if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $25,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

October 21, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met 
O- 8/25/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   up   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Fernando Gonzalez, 

Petitioner, 

vs. No.  17 WC 34238 

Diesel Radiator Company, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review under §19(b) having been filed by the parties herein and 
proper notice given, the Commission, after considering the issues of causal connection and 
prospective medical care, and being advised of the facts and law, modifies the Decision of the 
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation, medical benefits or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Commission, 78 Ill.2d 327 (1980). 

The Arbitrator found accident and causation relative to the disputed cervical spine 
condition.  The Arbitrator awarded temporary total disability benefits, which are not at issue on 
review, but “[made] no findings” regarding prospective medical care for the cervical spine 
condition because “Petitioner did not testify he would like to undergo the surgery recommended 
by Dr. Singh.” 

Petitioner points out that in the request for hearing form, he put at issue the neck surgery 
recommended by Dr. Singh.  In his opening statement, Petitioner’s counsel unequivocally raised 
the issue of prospective medical care by stating: “[W]e seek authorization from the Industrial 
Commission for the recommended cervical surgery by the treating physician.”  In his brief on 

21IWCC0528
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review, Petitioner affirms that he “needs neck surgery” and asks the Commission to award 
“prospective medical care to the cervical spine.” 

The Commission agrees with the Arbitrator on the issue of causation.  Further, the 
Commission finds the issue of prospective medical care is properly before us.  The Commission 
awards the treatment and the cervical spine surgery recommended by Dr. Singh, as supported by 
the record.    

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 8, 2021, is hereby modified as stated herein and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $560.62 per week for a period of 68 3/7 weeks, from April 17, 2018 
through August 8, 2019, that being the period of temporary total incapacity for work under §8(b), 
and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further 
hearing and determination of a further amount of temporary total compensation, medical benefits 
or of compensation for permanent disability, if any.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall provide 
prospective medical care in the form of the treatment and the cervical spine surgery 
recommended by Dr. Singh, pursuant to §§8(a) and 8.2 of the Act.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

21IWCC0528
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 21, 2021 

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-09/15/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse         Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PASHA PAYNE, 

Petitioner, 

vs. NO:  15 WC 23758 

ILLINOIS DEPARTMENT OF HUMAN SERVICES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causation, medical 
expenses, temporary total disability benefits and permanent partial disability benefits and being 
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.   

The Commission affirms the Arbitrator’s Decision with the exception that it modifies the 
permanent disability award from 15% loss of a person as a whole to 10% loss of a person as a 
whole.  

The Commission modifies the Arbitrator’s reasoning regarding issue (L) “Nature and 
Extent of the Injury” as it pertains to the fourth factor, the employee’s future earning capacity. 
The Arbitrator found that Petitioner had to voluntarily resign from a better paying job with the 
State as a Child Welfare Specialist after three months because she was unable to safely perform 
her duties, which involved the transport of young children and placing them in/taking them out 
of car seats. The Arbitrator acknowledged this was not a loss of her permanent trade but resulted 
in a permanent loss of income and impairment of earning capacity due to her June 11, 2015 
injuries. The Arbitrator also found that Dr. Coe opined that Petitioner’s permanent, multifactorial 
chronic pain syndrome in her lumbar and cervical spine would prohibit her from ever working 
above a medium physical demand level. The Arbitrator further noted the Child Welfare job 
required bending and twisting under load, activities from which she was restricted from 
performing by Dr. Coe which would, in turn, affect her future earning capacity. As the Arbitrator 
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concluded, Petitioner’s condition did not result in a loss of her current trade, but the Commission 
disagrees with the Arbitrator’s finding that there was a permanent loss of income and impairment 
of earning capacity due to Petitioner’s June 11, 2015 injuries.  

Dr. Coe imposed future permanent restrictions of medium physical demand level with no 
lifting over 50 pounds on an occasional basis and the avoidance of repetitive bending or twisting 
with her back under load. The Petitioner testified she voluntarily resigned from the Child 
Welfare job because she experienced increased sharp, shooting low back pains while attempting 
to lift a 20-pound child and place him in a car seat and that she did not feel that she could safely 
continue in her new job. Petitioner testified that in this position she had difficulty lifting infant 
and toddlers in and out of child car seats but offered no testimony as to the frequency of the 
repetition involved in doing so. As there is no evidence to corroborate that the duties of the Child 
Welfare Specialist position exceeded Dr. Coe’s restrictions and by her own admission, Petitioner 
voluntarily resigned from this job, the Commission assigns no weight to this factor.  

The Commission further modifies the Arbitrator’s analysis corresponding to factor (v) 
“Evidence of Disability Corroborated by the Treating Medical Records”. The Arbitrator noted 
that Dr. Coe imposed future permanent restrictions of medium physical demand level with no 
lifting over 50 pounds, on an occasional basis, and the avoidance of repetitive bending or 
twisting with the back under load. (Pet. Ex. 17, p. 57, 36-39) Dr. Coe also opined that 
Petitioner’s permanent and chronic pain syndrome will affect her ability to work in the future as 
her discomfort will cause her to frequently move around, move in her chair, and change positions 
(Id. at 36-37) and that, specifically, sitting – as is required for an office job – is one of the worst 
things for a person with multifactorial pain. (Id. at 33) Additionally, with regard to her lumbar 
pain, Respondent’s Section 12 physician agreed Petitioner’s symptoms were chronic in nature. 
(Id. at 14) The Commission emphasizes that Dr. Coe’s restrictions pertain only to future 
employment but that Petitioner requires no specific restrictions to be able to return to work as a 
case worker at the Illinois Department of Human Services. Neither Drs. Hampton nor An 
imposed any restrictions in regard to Petitioner’s ability to return to her pre-accident occupation 
as a case worker. The Commission assigns significant weight to this factor.  

 Accordingly, the Commission finds that Petitioner sustained a 10% loss of use of the 
person as a whole as a result of injuries sustained in the work accident on June 11, 2015. 

Moreover, in Young v. Ill. Workers’ Comp. Comm’n, 2014 IL App (4th) 130392WC ¶23 
the Court reasoned that “when a claimant is injured due to an employment-related risk—a risk 
distinctly associated with his or her employment—it is unnecessary to perform a neutral-risk 
analysis to determine whether the claimant was exposed to a risk of injury to a greater degree 
than the general public. A neutral risk has no employment-related characteristics. Where a risk is 
distinctly associated with the claimant's employment, it is not a neutral risk.”  Relying on Young, 
the Commission finds that no risk analysis was necessary and therefore strikes the portion of the 
Arbitrator’s decision beginning with the fourth paragraph of page 9, starting with “Nonetheless, 
Petitioner’s accident is also compensable under a neutral risk analysis…” through the second 
paragraph of page 10.  The Commission also strikes the last paragraph on page 12 of the 
Arbitrator’s decision.  
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All else is affirmed. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $702.37 per week for a period of 70 3/7 weeks, from June 11, 2015 through 
October 16, 2016, that being the period of temporary total incapacity for work under §8(b) of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $623.13 per week for a period of 50 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the 10% loss of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

October 22,2021 /s/ Maria E. Portela 

MEP/dmm /s/ Thomas J. Tyrrell 
O: 8/24/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
JEFFERSON 

)  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Lisa Brown, 
 
 Petitioner, 
 
 
vs. NO:  19 WC 003413 
 
 
Continental Tire of the Americas, LLC, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of permanent partial 
disability, medical expenses, prospective medical and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 
794 (1980). 
 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 19, 2021  is hereby affirmed and adopted. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
 
October 22, 2021 
 
       /s/ Carolyn M. Doherty  
o102121      Carolyn M. Doherty 
CMD/ma 
045 
 
               /s/ Christopher A. Harris  
       Christopher A. Harris 
 
 
 
       /s/ Marc Parker________ 
       Marc Parker 
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STATE OF ILLINOIS )  

 Injured Workers’ Benefit Fund 
(§4(d)) 

 )SS.  Rate Adjustment Fund (§8(g)) 
COUNTY OF JEFFERSON )  Second Injury Fund (§8(e)18) 
  None of the above 

 
ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 

PETITIONER PROPOSED DECISION 
19(b) 

Lisa Brown         Case #19 WC 003413 
Employee/Petitioner 
 
Continental Tire of the Americas, LLC 
Employer/Respondent 
 
An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was 
mailed to each party.  The matter was heard by the Honorable Jeanne L. AuBuchon, 
Arbitrator of the Commission, in the city of Collinsville, on April 27, 2021.  After reviewing 
all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues 
checked below, and attaches those findings to this document. 
 
DISPUTED ISSUES 
 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or 
Occupational Diseases Act? 

 

B.  Was there an employee-employer relationship? 
 

C.  Did an accident occur that arose out of and in the course of Petitioner's employment by 
Respondent? 

 

D.  What was the date of the accident? 
 

E.  Was timely notice of the accident given to Respondent? 
 

F.  Is Petitioner's current condition of ill-being causally related to the injury? 
 

G.  What were Petitioner's earnings? 
 

H.  What was Petitioner's age at the time of the accident? 
 

I.  What was Petitioner's marital status at the time of the accident? 
 

J.  Were the medical services that were provided to Petitioner reasonable and necessary?  
Has Respondent paid all appropriate charges for all reasonable and necessary medical 
services? 

 

K.  Is Petitioner entitled to any prospective medical care? 
 

L.  What temporary benefits are in dispute?   
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   TPD   Maintenance  TTD 
 

M.  Should penalties or fees be imposed upon Respondent? 
 

N.  Is Respondent due any credit? 
 

O.  Other  In the event that the Arbitrator conludes Petitioner is not entitled to 
prospective medical care, nature and extent of PPD    

 

ICArbDec19(b)  2/10    100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  
www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084   
 
 
FINDINGS 

On the date of accident, 6/22/18, Respondent was operating under and subject to the provisions 
of the Act. 
 
On this date, an employee-employer relationship did exist between Petitioner and Respondent. 
 
On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 
 
Timely notice of this accident was given to Respondent. 
 
Petitioner’s current condition of ill-being is causally related to the accident. 
 
In the 52 weeks preceding the injury, Petitioner earned $41,600.00; the average weekly wage 
was $800.00. 
 
On the date of accident, Petitioner was 52 years of age, single with 0 dependent children. 
 
Respondent has paid all reasonable and necessary charges for all reasonable and necessary 
medical services. 
 
Respondent shall be given no credits for TTD, TPD, or Maintenance. Respondent shall be given 
a credit for $4,314.24 for other benefits, for a total credit of $4,314.24. 
 
ORDER 

Petitioner sustained a compensable accident on 6/22/18, and has not yet reached maximum 
medical improvement., as evidenced by the independent medical examination of Dr. David 
Volarich dated 10/1/19. 
 
Respondent shall authorize and pay for any medical treatment recommended by Dr. David 
Volarich to include, without limitation, an MRI arthrogram of Petitioner’s right shoulder, a 
cortisone injection for the right shoulder, additional physical therapy for the right shoulder, pain 
management, injections and additional physical therapy for the cervical spine, consultations with 
Dr. James Emanuel for the Petitioner’s shoulder and an orthopedic surgeon for the Petitioner’s 
cervical spine, and whatever other treatment is determined by these doctors to be reasonably 
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necessary to cure and relieve Petitioner from her current condition of ill-being, as provided in 
Section 8(a) and 8.2 of the Act. 
 
In no instance shall this award be a bar to subsequent hearing and determination of an additional 
amount of medical benefits or compensation for a temporary or permanent disability, if any. 
 
The issue of nature and extent of injury is not ripe at this time. 
 
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days 
after receipt of this decision, and perfects a review in accordance with the Act and Rules, then 
this decision shall be entered as the decision of the Commission. 
 
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the 
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not accrue. 
 
 

Jeanne L. AuBuchon     MAY 19, 2021 
Signature of Arbitrator        
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PROCEDURAL HISTORY 
 
This matter proceeded to trial on April 27, 2021, pursuant to Sections 19(b) and 8(a) of the 

Illinois Workers’ Compensation Act (hereinafter “the Act”).  The issues in dispute are: 1) the 

causal connection between the accident and the Petitioner’s right shoulder, right wrist and cervical 

spine conditions and 2) entitlement to prospective medical care to the Petitioner’s right shoulder, 

right wrist and cervical spine.  The Respondent has agreed to pay medical bills submitted by the 

Petitioner for charges prior to May 14, 2019, pursuant to fee schedule or by agreement, making 

the issue of unpaid medical bills moot. 

 
FINDINGS OF FACT 

 
At the time of the accident, the Petitioner was 52 years old and employed by the 

Respondent as a tire builder.  (T. 9-10)  On June 22, 2018, the Petitioner fell over a tire that had 

fallen off the conveyor where she was working.  (T. 13-14)  Most of the force of the fall was on 

her right side.  (T. 14)  She heard her neck snap and suffered a rubber burn on her knee.  (Id.)  She 

believed she injured her right wrist, right shoulder, neck and right knee.  (Id.)  The Petitioner is 

right-handed.  (T. 21) 

On that day, the Petitioner went to the emergency room at Good Samaritan Hospital, where 

she reported posterior cervical pain radiating to her bilateral upper extremities, superficial 

abrasions to her patellar right knee, “wrist wrist” (believed to be right wrist) loss of range of motion 

and weak grip.  (T. 15, PX2)  A cervical X-ray showed that the Petitioner’s cervical vertebral body 

heights and intervertebral disc heights were maintained.  (PX2)  Knee and wrist X-rays showed no 

evidence of fracture or dislocation.  (Id.)  The Petitioner was diagnosed with cervical and wrist 

sprain and a knee contusion.  She was given a splint for her wrist, prescribed Flexeril and Toradol, 
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placed on light duty for four days and instructed to follow up with an orthopedic doctor if she did 

not improve.  (Id.) 

On September 4, 2018, the Petitioner saw Dr. Franklin Hayward, a neurosurgeon at 

Heartland Spine Institute, complaining of neck pain and right shoulder pain – specifically right-

sided neck pain going up to her head, right lateral arm pain, anterior forearm pain and a stabbing 

sensation in the left medial forearm.  (PX3)  She also reported that all of the fingers of her right 

hand were numb.  (Id.)  Dr. Hayward’s report stated that she had physical therapy, which was 

helping.  (Id.)  However, no physical therapy records were included in the exhibits submitted at 

Arbitration.  From other exhibits submitted, it appears the physical therapy was conducted by 

Work Fit, the Respondent’s in-house therapy provider. 

Dr. Hayward surmised that the Petitioner’s condition was the result of the work injury.  

(Id.)  His assessment was cervical radiculopathy, which he wanted to rule out versus the possibility 

of a right shoulder issue.  (Id.)  He ordered a cervical MRI and X-rays and restrictions of avoiding 

using her right arm, climbing and crawling.  (Id.) 

The MRI performed by Cedar Court Imaging on September 19, 2018, revealed:  broad-

based posterior and right paracentral herniation of the C5-6 disc measuring 4 mm, causing mild 

narrowing of the central canal and neural foramina bilaterally; a diffuse bulge of the C6-7 disc 

measuring 3 mm, causing mild narrowing of the central and neural foramina bilaterally; mild 

diffuse bulges of the C2-3 and C3-4 discs measuring 2 mm, without any significant central canal 

or neural foraminal narrowing; and mild generalized facetal and uncovertebral arthropathy.  (PX4)  

The cervical X-rays showed straightening of normal cervical lordosis.  (Id.) 

After examining the test results, Dr. Hayward referred the Petitioner to Dr. Keith Burchill, 

a physiatrist at Southern Illinois Healthcare, for evaluation and treatment.  (Id.)  Dr. Hayward also 
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ordered a nerve-conduction study of the right upper arm.  (Id.)  He continued the Petitioner’s work 

restrictions.  (Id.) 

Dr. Burchill saw the Petitioner on October 17, 2018, for management of neck pain.  (PX5)  

He noted in his records that the Petitioner completed five weeks of physical therapy four weeks 

prior, and that the Petitioner felt worse.  (Id.)  He diagnosed the Petitioner with osteoarthritis of 

the right shoulder due to rotator cuff injury, cervical radiculopathy and spondylosis of the cervical 

region without myelopathy or radiculopathy.  (Id.)  He listed the mechanism of injury as the work 

accident.  (Id.)  He recommended continuing physical and occupational therapy, trigger point 

injections, a right shoulder Kenalog injection and medial branch blocks at C4-5 and C5-6.  (Id.) 

The Petitioner had a follow-up visit with Dr. Hayward on November 13, 2018, and 

informed him that her neck pain was at least 50 percent better but that she was still experiencing 

pain at levels between two and seven out of ten that was aggravated by raising her right arm and 

turning her head to the right.  (PX3)  Dr. Hayward found no surgical indications and that the nerve 

study failed to demonstrate any radiculopathy.  (Id.)  He diagnosed the Petitioner with neck pain 

and opined that the Petitioner could be managed by a physiatrist and/or pain management.  (Id.)  

He continued the prior restrictions pending her following up with a physiatrist or pain management 

physician.  (Id.)  He did not believe the Petitioner was at maximum medical improvement.  (Id.) 

The Petitioner returned to Dr. Burchill on January 16, 2019, with continued neck pain.  

(Id.)  She had not yet followed Dr. Burchill’s recommendations.  (Id.)  On that date, he made the 

same recommendations as he did on November 13, 2018, with the exception of continuing a home 

exercise program instead of physical therapy.  (Id.)  He continued Dr. Hayward’s work restrictions.  

(Id.) 
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Dr. George Paletta, an orthopedic surgeon at The Orthopedic Center of St. Louis, 

performed a Section 12 evaluation of the Petitioner on April 8, 2019.  (RX1)  He examined the 

Petitioner and reviewed records from Good Samaritan Hospital, Dr. Hayward and Dr. Burchill, as 

well as MRI reports and the nerve conduction studies.  (Id.)  From Dr. Paletta’s report, it appears 

that the Petitioner did undergo injections (possibly trigger point injections) with Dr. Siena Elisa 

Ona at Southern Illinois Healthcare.  (Id.)  Little is known about these injections because those 

records were not provided to Dr. Paletta nor submitted as evidence at Arbitration.  The Petitioner 

did tell Dr. Paletta that the injections helped somewhat with the pain.  (Id.)  According to Dr. 

Paletta, the Petitioner also underwent an MRI scan of her shoulder on April 3, 2019, that appeared 

normal.  (Id.)  She had a cervical spine MRI on February 27, 2019, that demonstrated some multi-

level spondylosis, particularly at C5-6 and C6-7.  (Id.)  The scan also showed some facet 

hypertrophy and some arthritis with mild foraminal stenosis.  (Id.)  Dr. Paletta noted no cord 

compression nor evidence of any localizing disc herniations.  (Id.)  Dr. Paletta also reported that 

the Petitioner stated that she had recent chiropractic treatment (again, no records produced) that 

also helped relieved some of her pain after cervical manipulation.  (Id.) 

Dr. Paletta diagnosed cervicalgia with multi-level cervical spondylosis and myofascial pain 

wit trapezial and periscapular trigger points. (Id.)  He found no evidence of primary shoulder 

pathology and stated that the Petitioner required no further treatment nor work restrictions for her 

shoulder.  (Id.)  Considering that Dr. Paletta found no primary shoulder pathology, he did not make 

any findings as to causation of the Petitioner’s symptoms.  (Id.)  He deferred to Dr. Burchill and 

Dr. Ona regarding treatment for her cervicalgia and myofascial pain.  (Id.) 

On May 14, 2019, the Petitioner underwent another Section 12 examination with Dr. 

Russell Cantrell, a physiatrist at Spine Orthopedics and Rehabilitation, who reviewed the same 
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records as Dr. Paletta and examined the Petitioner.  (RX2)  Dr. Cantrell also had an occupational 

therapy note dated February 25, 2019, that showed the Petitioner reported episodes of temporary 

relief with recent injections and chiropractic care.  (Id.)  He also had a record from Dr. Ona from 

March 19, 2019, in what was described as a follow-up visit.  (Id.)  The note stated that the Petitioner 

was seeing a chiropractor three times a week and had pain in her shoulder and trapezius.  (Id.)  The 

note also stated that trigger point injections and a right shoulder Kenalog injection were performed 

and that there had been no benefit from a C7-T-1 interlaminar epidural injection. (Id.)  Dr. Cantrell 

reported that at that time, Dr. Ona believed the Petitioner would benefit from C4-5 and C5-6 medial 

branch blocks.  (Id.) 

Dr. Cantrell characterized the Petitioner’s complaints as subjective and not consistent with 

a cervical radiculopathy.  (Id.)  He did not see any acute bony or discogenic pathology that he 

could attribute to the work accident, adding that the radiographic findings were degenerative in 

nature and consistent with her age.  (Id.)  He opined that she did not require any additional 

procedural pain management, that she reached maximum medical improvement and did not need 

work restrictions.  (Id.)  Like Dr. Paletta, Dr. Cantrell did not weigh in on causation of the 

Petitioner’s complaints, seeing that he found no pathology.  (Id.) 

The Petitioner’s counsel sent the Petitioner for an independent medical evaluation with Dr. 

David Volarich, a radiologist and occupational medicine physician.  (PX1)  He reviewed records 

from Good Samaritan Hospital, Dr. Hayward, Dr. Burchill, Dr. Paletta and Dr. Cantrell – along 

with the X-rays, MRIs and nerve-conduction studies.  (Id.)  He evaluated the Petitioner on October 

1, 2019, and noted that she continued to have persistent posterior cervical spine pain with 

associated right upper extremity paresthesias and associated right upper extremity paresis.  (Id.)   

She denied radiating symptoms into her right upper extremity but complained of occasional 
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headaches that were occipital and that she had increased neck discomfort with lifting.  (Id.)  Her 

neck discomfort was alleviated with ice or using a TENS unit.  (Id.)  She also complained of 

occasional right wrist discomfort described as stabbing and intermittent and intermittent 

paresthesias in her fingers.  (Id.)  Regarding her right shoulder, the Petitioner complained of 

discomfort at her acromioclavicular joint with associated tenderness.  (Id.) 

Dr. Volarich’s exam revealed restricted cervical motion with flexion, extension and 

rotation, with the largest percentage of range of motion loss with right rotation.  (Id.)  Palpation 

elicited discomfort in the right trapezius and over the right shoulder blade medially.  (Id.)  Trigger 

points were found in those regions, and Spurling’s test was equivocal to the right.  (Id.)  Dr. 

Volarich found a 20 percent loss of motion in the right shoulder as well as moderately positive 

impingement signs and crepitus and popping with circumduction.  (Id.)  O’Brien’s test caused 

shoulder pain and some grinding, and apprehension and Adson’s testing were negative.  (Id.)  Grip 

strength was mainly equal in the right and left hands, but pinch strength was less in the right than 

the left.  (Id.) 

Dr. Volarich diagnosed the Petitioner with: internal derangement of the right shoulder, 

consistent with impingement and labral injury; cervical resolved right arm radiculopathy and 

paresthesias secondary to disc bulging at C5-6 and C6-7; and intermittent mild right wrist pain.  

(Id.)  He opined that the work accident was the competent producing factor causing the Petitioner’s 

right shoulder derangement, cervical strain, and cervical disc abnormalities, including aggravation 

of spondylosis at C5-6 and C6-7.  (Id.)  He believed the Petitioner had not achieved maximum 

medical improvement.  (Id.)  He recommended that the Petitioner undergo an MRI/arthrogram of 

her right shoulder to exclude a labral tear, a cortisone injection to the shoulder and more physical 

therapy.  (Id.)  Regarding the cervical spine, he recommended additional physical therapy and pain 
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management, including epidural steroid injections, foraminal nerve root blocks and trigger point 

injections.  (Id.)  He also recommended the Petitioner be evaluated by Dr. James Emanuel, an 

orthopedic surgeon at Parkcrest Orthopedics for her shoulder.  (Id.) 

The Petitioner testified that the injections and physical therapy she underwent previously 

did not provide any lasting relief.  (T. 18)  She said that although her knee complaints had resolved, 

she still had issues with her neck, right shoulder and wrist.  (T. 19)  Regarding her neck, the 

Petitioner said she experiences constant pain and can’t turn her neck.  (T. 20)  Regarding her right 

shoulder, she said she has problems picking up hay on her farm and cleaning and trimming her 

horses’ feet – causing her to modify how she does these chores to prevent further pain.  (T. 21-22)  

She is unable to reach overhead or lift away from her body with her right arm.  (T. 22)  Her hobbies 

of making concrete statues, horseback riding and kayaking have been affected by her injuries.  (T. 

22-24)  The Petitioner wants further diagnostics and treatment to relieve her symptoms.  (T. 23-

25) 

 
CONCLUSIONS OF LAW 

 
The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law as 

set forth below. 

 
Issue (F):  Is Petitioner’s current condition of ill-being, specifically injuries to her 
cervical spine, right shoulder and right wrist, experienced after June 22, 2018, causally 
related to the accident? 
 

An accident need not be the sole or primary cause as long as employment is a cause of a 

claimant’s condition.  Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 205 (2003).  An employer 

takes its employees as it finds them.  St. Elizabeth’s Hospital v. Illinois Workers’ Compensation 

Comm’n, 371 ILL. App. 3d 882, 888 (2007).  A claimant with a preexisting condition may recover 
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where employment aggravates or accelerates that condition.  Caterpillar Tractor Co. v. Industrial 

Comm’n, 92 Ill. 2d 30, 36 (1982). 

In this case, the primary issue is whether the Petitioner has injuries in the first place.  Three 

out of five doctors who examined her (Dr. Hayward, Dr. Burchill and Dr. Volarich) believed she 

does.  These doctors appeared to spend much time diagnosing the Petitioner, and Drs. Hayward 

and Burchill actively treated her.  In addition, Dr. Volarich’s examination and report were 

thorough, and his findings appeared well-grounded in the tests he performed.  Dr. Cantrell did 

agree with the radiologist who read the cervical MRI and found that the Petitioner had bulging 

cervical discs.  

The three doctors who found pathology in the Petitioner’s cervical spine and right shoulder 

also found that these conditions were caused by the work accident.  Because the other two doctors 

found no pathology, they did not make findings as to causation.  Although the doctors opined that 

the Petitioner had degenerative conditions, there was no evidence that these caused her any 

problems prior to the accident on June 22, 2018.  Further, there was no evidence of any intervening 

incidents to which her current conditions could be attributed.   

Therefore, the Arbitrator finds that the Petitioner’s current right shoulder, right wrist and 

cervical conditions after June 22, 2018, are causally related to the accident of June 16, 2019. 

 
Issue (K): Is Petitioner entitled to any prospective medical care? 

 
Upon establishing causal connection and the reasonableness and the necessity of 

recommended medical treatment, employers are responsible for necessary prospective medical 

care required by their employees. Plantation Mfg. Co. v. Indus. Comm’n, 294 Ill.App.3d 705, 691 

N.E.2d. 13 (1997). This includes treatment required to diagnose, relieve, or cure the effects of 

claimant's injury.  F & B Mfg. Co. v. Indus. Comm'n, 325 Ill. App. 3d 527, 758 N.E.2d 18 (2001). 
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There was no challenge to the reasonableness and necessity of the medical treatment the 

Petitioner received thus far.  That, along with the causation findings above, set the stage for a 

determination of whether prospective treatment is in order. 

Qualified doctors reached differing conclusions on this point.  However, Dr. Volarich 

appeared to spend considerable time and effort to find solutions to the Petitioner’s pain.  The 

Petitioner has attempted some forms of conservative treatment that helped alleviate her symptoms 

temporarily.  However, short-lived relief is not the goal of the Act.  The Petitioner’s testimony was 

credible and consistent.  She has tried to work within her physical limitations and has tried to 

change her methods of daily living but is still suffering pain.  Dr. Volarich’s recommendations of 

an MRI/arthrogram of the right shoulder to exclude a labral tear, along with potential injections 

and additional physical therapy for both the shoulder and cervical spine are a reasonable course of 

treatment for the Petitioner’s ongoing issues.  

The Arbitrator finds that the Petitioner is entitled to prospective medical care, specifically 

further diagnostic testing, injections and physical therapy as recommended by Dr. Volarich. The 

Respondent shall authorize and pay for such. 

 
Issue (O): Other:  In the event that the Arbitrator concludes Petitioner is not entitled to 
prospective medical care, nature and extent of PPD.  
 
 In light of the findings above, an analysis of the nature and extent of the Petitioner’s injuries 

in premature. 

 

In no instance shall this award be a bar to subsequent hearing and determination of an 

additional amount of medical benefits or compensation for a temporary or permanent disability, if 

any.   
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CONNIE BANNISTER, 
 
 Petitioner, 
 
 
vs. NO:  14 WC 11997 
 
 
DORS/ILLINOIS DEPARTMENT 
OF HUMAN SERVICES, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection and 
temporary total disability (TTD), and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 
(1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 5, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

 
October 22,2021 

/s/Christopher A. Harris 
CAH/tdm     Christopher A. Harris 
O: 10/21/21 
052 

           /s/ Carolyn M. Doherty 
    Carolyn M. Doherty 

/s/Marc Parker 
    Marc Parker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Chris Brisson, 
 
 Petitioner, 
 
 
vs. NO:  13 WC 1311 
 
 
Soul Soccer/FC LLC/Chicago Kick 
Dave Morky, Dan Rutherford, State Officio 
Custodian of the Illinois Injured Workers' 
Benefit Fund, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of employment/employee 
relationship, temporary total disability, causal connection, liability of IWBF, whether 
Respondent was operating subject to the Act, jurisdiction, notice and being advised of the facts 
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.   
 

The Illinois State Treasurer as ex-officio custodian of the Injured Workers’ Benefit Fund 
was named as a co-Respondent in this matter.  The Treasurer was represented by the Illinois 
Attorney General.  This award is hereby entered against the Fund to the extent permitted and 
allowed under §4(d) of the Act, in the event of the failure of Respondent-Employer to pay the 
benefits due and owing the Petitioner.  Respondent-Employer shall reimburse the Injured 
Workers' Benefit Fund for any compensation obligations of Respondent-Employer that are paid 
to the Petitioner from the Injured Workers' Benefit Fund. 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed June 15, 2020, is hereby affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 25, 2021 
 

/s/ Marc Parker   
MP:yl     Marc Parker 
o 10/21/21
68

            /s/ Carolyn Doherty  
    Carolyn Doherty 

/s/ Christopher A. Harris 
Christopher A. Harris 
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Petitioner Attorney  David Feuer 
Respondent Attorney Donald Chittick 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Frederick Nathan Parker, 

Petitioner, 

vs. NO:  12 WC 33750 

City of Chicago, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of temporary total disability, causal 
connection, permanent partial disability, medical expenses, and being advised of the facts and 
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 5, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 
 
October 25, 2021 
  

/s/ Marc Parker   
MP:yl     Marc Parker 
o 10/21/21
68

            /s/ Carolyn Doherty  
    Carolyn Doherty 

/s/ Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

James O'Connor, 
Petitioner, 

vs. NO:  16 WC 6735 

Breakthru Beverage, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner and Respondent herein and 
notice given to all parties, the Commission, after considering the issues of permanent partial 
disability, medical expenses, prospective medical, causal connection and being advised of the facts 
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 30, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $18,500.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
October 25, 2021 /s/ Carolyn M. Doherty ____ 
o102121     Carolyn M. Doherty 
CMD/ma 
045             /s/ Christopher A. Harris __ 

Christopher A. Harris 

/s/ Marc Parker___________ 
Marc Parker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse:  accident  
 causal connection    

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ROSALBA SOTO, 

Petitioner, 

vs. NO:  13 WC 11146 

DURABLE PACKAGING, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering all issues, and being advised of the facts and law, 
reverses the Decision of the Arbitrator and finds that Petitioner sustained a compensable accident 
arising out of and in the course of her employment on February 11, 2013 and that the condition of 
her right upper extremity and cervical spine are causally related to said accident through June 16, 
2014.  The present claim is consolidated with 14 WC 29673, which the Commission has addressed 
in a separately issued Decision.   

I. Findings of Fact

Petitioner held a non-specified job title for Respondent with duties that included putting
labels inside muffin pans as well as receiving and packaging aluminum trays.  Petitioner’s job 
required lifting of 10 to 15 pounds, although the aluminum muffin pans that she handled weighed 
less than an ounce each.  Petitioner testified that on February 11, 2013, she had finished receiving 
trays and bent down to clean her work area when boxes filled with muffin trays fell off a nearby 
skid from a height of five or six feet onto her right upper extremity.  Petitioner did not recall how 
much the boxes weighed.  Petitioner testified that as the boxes fell, she moved her neck to the left 
and attempted to stop more boxes from falling with her left hand.  Petitioner immediately felt 
numbness and tingling in her right hand through all her fingers and her entire right arm.  
Surveillance video footage of the accident was admitted into evidence as RX 7.   

Petitioner promptly reported the accident to her supervisor and signed an accident report 
on February 11, 2013, in which she reported that she had been replacing labels on boxes and went 
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to pick up plastic wrap from the floor when she noticed a nearby stack of boxes moving.  Petitioner 
stated that she tried to grab the boxes to stop them from falling, but one box hit her right hand and 
another box hit her right shoulder.  An accompanying supervisor’s report also indicated that 
Petitioner had been struck when improperly stacked boxes fell off a skid. 

On February 12, 2013, Petitioner sought treatment at Marque Medicos with Dr. Fernando 
Perez, a chiropractor, and complained of neck, bilateral shoulder, and right wrist pain.  Petitioner 
told Dr. Perez that she had been working near a skid that was stacked with heavy boxes containing 
aluminum plates when the boxes fell, striking her right shoulder and wrist.  Although Petitioner 
reported that she was working without any physical difficulties prior to this accident, she 
acknowledged a previous neck and back injury from a motor vehicle accident in 2011.  Petitioner 
indicated that she received medical attention following the motor vehicle accident but had since 
been discharged and returned to her normal activity level.  Dr. Perez diagnosed Petitioner with 
cervical, shoulder, and right wrist pain that was directly related to her work injury on February 11, 
2013.  He then took Petitioner off work and referred her to Dr. Andrew Engel for pain management. 

Petitioner presented to Dr. Engel of Medicos Pain & Surgical Specialists on February 13, 
2013.  She advised Dr. Engel that she had been struck on her right shoulder and wrist by heavy 
falling boxes containing aluminum plates and reached up with her left arm to prevent more boxes 
from hitting her.  Dr. Engel diagnosed Petitioner with shoulder pain, cervicalgia, and wrist pain.  
He noted that although Petitioner had a previous history of neck pain from a motor vehicle 
accident, she had been working full duty pain-free prior to the February 11, 2013 accident.  Dr. 
Engel opined that the work accident was the direct cause of Petitioner’s current pain complaints.  
He kept Petitioner off work and ordered physical therapy, which Petitioner began for her right 
shoulder on February 15, 2013.     

On February 18, 2013, X-rays of the cervical spine, right hand, and right shoulder revealed 
unremarkable soft tissue structures with no fractures, dislocations, or joint pathology.  However, 
the cervical X-ray showed flattening of the cervical lordosis and the right hand X-ray indicated a 
small osseous cyst within the capitate.  When Petitioner returned to Dr. Engel on March 6, 2013, 
it was recommended that she stop physical therapy for her right shoulder since she showed no 
improvement and instead pursue physical therapy for her cervical spine, which she later began on 
March 15, 2013.  Dr. Engel also kept Petitioner off work and prescribed Dendracin cream.   

At Respondent’s request, Petitioner presented for a §12 examination with Dr. Prasant 
Atluri for her right upper extremity on March 7, 2013.  Petitioner told Dr. Atluri that she was 
cleaning her work area and picking up pieces of plastic off the ground when she noticed a tower 
of boxes falling down.  Petitioner indicated that one box hit her right wrist while two other boxes 
hit her right upper arm.  Dr. Atluri found Petitioner’s pain responses to be inconsistent when 
comparing distraction testing with direct examination, which suggested symptom magnification.  
He diagnosed Petitioner with right upper extremity pain of an unclear etiology and opined that 
Petitioner’s findings were not consistent with any mechanical pathology in her right upper 
extremity, although he could not exclude a cervical etiology.  Dr. Atluri further stated that although 
surveillance video footage corroborated Petitioner’s story that there was contact between the 
falling boxes and her right upper extremity, it did not appear to show any direct impact.  Regardless 
of the degree of impact, Dr. Atluri found no findings of any mechanical problem in Petitioner’s 
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right upper extremity that could have been caused by that type of injury.  He identified no work-
related condition that required further treatment or restrictions and placed Petitioner at MMI for 
her upper extremity, although he deferred to a spine specialist regarding any cervical problem.     

Petitioner then presented for another §12 examination with Dr. Gunnar Andersson on 
March 28, 2013.  Petitioner advised Dr. Andersson that she had been working near a skid stacked 
high with heavy boxes when some boxes fell, striking her right shoulder and wrist.  She further 
reported that she had lifted her left arm to stop the boxes from hitting her.  However, Dr. Andersson 
indicated that he saw no evidence on the surveillance video footage of any box hitting Petitioner 
or of Petitioner trying to prevent boxes from falling.  Although he found no positive nonorganic 
physical signs on examination, Dr. Andersson believed that Petitioner’s history as to her 
mechanism of injury was inconsistent with the video depicting the accident.  He opined that there 
was nothing to suggest that Petitioner had an injury to her neck or shoulder and that her symptoms 
were not indicative of a severe underlying problem.  As such, Dr. Andersson found that Petitioner’s 
neck and shoulder pain was not work-related.  He placed Petitioner at MMI with respect to her 
neck, although he reiterated that there had been no real accident.      

Thereafter, on April 13, 2013, a right shoulder MRI yielded unremarkable results.  Dr. 
Engel agreed with the radiologist’s report when he reviewed the MRI films on April 17, 2013 and 
indicated that Petitioner’s neck pain was radiating to her right shoulder with weakness that was 
potentially a cervical radiculopathy.  He kept Petitioner off work and ordered a cervical MRI, 
which was obtained on April 29, 2013.  The cervical MRI found minimal to mild cervical 
spondylosis most pronounced at C6-C7 with a tiny central disc protrusion at C5-C6 and a small 
broad-based central disc protrusion at C6-C7, borderline spinal stenosis at C6-C7 with no 
significant cervical neural foraminal stenosis, and straightening of the normal cervical lordosis that 
could be due to muscle spasm. 

On May 2, 2013, Dr. Engel reviewed the cervical MRI films and contended that the 
radiologist had under-read the C6-C7 herniation.  Dr. Engel found that Petitioner had a contained 
disc herniation that was causing central stenosis and deformation of the thecal sac.  He ordered an 
EMG/NCV of the bilateral upper extremities to define the radicular component of Petitioner’s 
herniation.  Dr. Engel further noted that Petitioner had shoulder weakness and a positive Spurling’s 
sign.  He continued Petitioner’s medication management and kept her off work.  Dr. Perez again 
continued Petitioner’s off-work restrictions when she returned for chiropractic treatment of her 
right wrist on May 8, 2013.     

On May 10, 2013, the EMG/NCV yielded normal results with no evidence of acute 
denervation of the cervical nerve roots, peripheral entrapment, or polyneuropathy.  Shortly 
thereafter, on May 14, 2013, Petitioner began physical therapy for her right wrist.  When Petitioner 
returned to Dr. Engel on May 23, 2013, she indicated that her right wrist pain had improved.  Dr. 
Engel’s diagnoses at that time included a cervical herniated disc, cervical facet syndrome, shoulder 
pain, and wrist pain.  Dr. Engel also indicated that Petitioner’s past Spurling’s test appeared to be 
a false positive given that her EMG/NCV was negative.  He kept Petitioner off work and 
recommended right C4, C5, and C6 medial branch blocks.  

Dr. Engel also reviewed Dr. Andersson’s §12 report and agreed that Petitioner did not have 
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any underlying problem.  He also agreed that Petitioner had all organic physical examination signs 
and no symptom magnification.  Dr. Engel then requested Petitioner’s job video to review so that 
he could make an appropriate opinion regarding causation.  He noted that even though Petitioner 
had no underlying problem that could be causing her pain, the work accident had likely caused her 
problem.  Nevertheless, Dr. Engel reiterated his desire to see the video footage before confirming 
his opinion.   

Petitioner thereafter underwent right C4, C5, and C6 medial branch blocks on June 13, 
2013.  When she next saw Dr. Engel on June 19, 2013, Dr. Engel expressed concern that the C6-
C7 herniation was the root of Petitioner’s pain and referred her to Dr. Robert Erickson, a 
neurosurgeon.  Dr. Engel further noted that Petitioner occasionally had numbness that radiated 
down her right arm into her fingers in a C8 distribution.   

On July 3, 2013, a clinical evoked potential upper extremities test revealed significant 
evidence of right C6 and right C7 dermatomal conduction delays.  The same day, Petitioner 
presented to Dr. Erickson and reported being hit by falling boxes in her right shoulder and wrist.  
Dr. Erickson noted that the SSEP testing performed earlier that day showed right-sided 
abnormalities of a mild degree at both C6 and C7, which correlated with the MRI report.  His 
diagnosis was cervical radiculopathy at C6 and C7 due to disc disease from C5 to C7.  Dr. Erickson 
recommended off-work restrictions and physical therapy with cervical traction, which Petitioner 
began on July 18, 2013.  Dr. Erickson also reviewed Petitioner’s MRI scans on August 21, 2013 
and found that they showed a small herniation at C5-C6 with a slightly larger herniation at C6-C7.  
However, he stated that Petitioner had begun to improve with physical therapy and appeared as 
though she would avoid surgery.  Dr. Erickson kept Petitioner off work at that time.   

On October 3, 2013, Petitioner returned to Dr. Engel with right neck pain radiating to her 
right shoulder and right wrist pain.  Dr. Engel kept Petitioner off work and prescribed Ultram.  
However, Petitioner’s consultations with Dr. Engel were discontinued by Dr. Perez on December 
11, 2013, because Dr. Engel was no longer affiliated with Medicos Pain & Surgical Specialists.  
Instead, Dr. Perez referred Petitioner to a pain management consultation with Dr. Suneela Harsoor, 
who Petitioner saw on December 12, 2013.  Petitioner told Dr. Harsoor that her neck, bilateral 
shoulder, and right wrist pain began on February 11, 2013 after her work injury.  She reported that 
she was working near a skid that was stacked high with heavy boxes containing aluminum plates 
when she saw the boxes beginning to fall.  Petitioner indicated that one of the boxes hit her right 
shoulder.  Dr. Harsoor diagnosed Petitioner with a cervical disc herniation and wrist joint pain.  
She recommended a cervical epidural steroid injection, tramadol, and off-work restrictions.   

Around this time, Dr. Erickson became ill and Petitioner began seeing Dr. Leonard 
Kranzler, who was taking over Dr. Erickson’s patients.  Petitioner first saw Dr. Kranzler at 
Northside Neurosurgery on January 8, 2014 and reported continued neck pain radiating down her 
right arm with numbness and tingling as well as posterior headaches.  Dr. Kranzler recommended 
Holter Cervical Traction at home.  He also kept Petitioner off work and prescribed Norco. 

Petitioner thereafter underwent a cervical epidural injection on February 14, 2014.  
However, Petitioner reported worsening pain after the injection when she saw Dr. Kranzler on 
February 19, 2014.  Dr. Kranzler indicated that Petitioner’s MRI and SSEP testing results were 
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very mildly abnormal.  He recommended continued use of the Holter Cervical Traction and light 
duty restrictions of no lifting greater than six to eight pounds nine times per day and no bending.  

Petitioner returned to Dr. Harsoor on April 11, 2014, at which time her diagnoses included 
a cervical disc herniation and discogenic pain.  Dr. Harsoor held off on further cervical epidural 
injections since Petitioner’s relief was mild.  She also kept Petitioner off work; however, at 
Petitioner’s next visit on May 30, 2014, she released Petitioner to light duty with a five-pound 
lifting restriction.  Petitioner returned to work but continued to have right arm pain, neck pain, and 
difficulty lifting items.    

Then, on June 17, 2014, Petitioner had finished running a machine and was standing in 
front of a skid with product on it.  Petitioner testified that after she had cleaned off parts on the 
floor and stood up, she noticed trays moving toward the front of the skid.  Petitioner testified that 
she turned her head to the left and squished down as the parts came down toward her.  The parts 
were aluminum trays similar to cupcake holders or baking pans that weighed a couple ounces each, 
although more than 20 trays were grouped together in a stack that fell onto Petitioner’s right upper 
extremity and neck.  Petitioner further testified that when she moved her face to the left side and 
squished down to avoid the falling trays, she experienced strong pain on the back of her neck that 
was worse than normal.  Petitioner filed a separate claim for the June 17, 2014 accident, which is 
addressed by the Commission in a separate Decision for 14 WC 29673.  

Petitioner’s supervisor, Marcos Canales, testified that on June 17, 2014, Petitioner told him 
that some pans had fallen onto her, but there was no injury reported at that time.  Mr. Canales 
further testified that the types of pans that Petitioner claimed had hit her were small and lightweight 
aluminum muffin pans that weighed a quarter of an ounce each.      

After the June 17, 2014 incident, Petitioner returned to Dr. Harsoor on July 18, 2014 and 
reported that trays had fallen onto her head and right shoulder three weeks prior, causing her 
worsening pain and stiffening in her neck and shoulder.  Dr. Harsoor diagnosed Petitioner with a 
cervical herniated disc, discogenic pain, and myofascial pain.  She then administered cervical 
trigger point injections and released Petitioner to light duty work with a 10-pound restriction.  
However, Petitioner testified that her pain stopped her from going back to such light duty work.   

On August 7, 2014, Petitioner told Dr. Perez that her present complaints of neck and upper 
mid-back pain began on June 17, 2014 when a stack of trays fell and struck the right side of her 
upper back, neck, and head area.  Dr. Perez opined that Petitioner had cervical and thoracic pain 
that was directly related to her work injury sustained on June 17, 2014.  Dr. Perez referred 
Petitioner to physical therapy as well as a pain management specialist.  Petitioner thereafter began 
another round of physical therapy for her cervical spine on August 8, 2014. 

On August 13, 2014, another clinical evoked potential upper extremities test found 
significant evidence of bilateral C6 and C7 dermatomal conduction delays.  Thereafter, on August 
15, 2014, cervical X-rays further revealed biomechanical alterations that were most likely 
indicative of a muscle spasm and/or other soft tissue injury.  The findings further demonstrated a 
reversal of cervical lordosis with an anterior translation of the head.  Nevertheless, the soft tissue 
structures appeared unremarkable with no evidence of fracture, dislocation, osseous, or joint 
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pathology.  A thoracic spine X-ray was also obtained and demonstrated degenerative disc disease. 

On October 3, 2014, Petitioner complained to Dr. Harsoor of radiating right shoulder pain 
that had been symptomatic for the last 3.5 months following the June 17, 2014 injury.  Dr. Harsoor 
diagnosed Petitioner with a shoulder injury from the June 17, 2014 accident and a cervical disc 
herniation, discogenic pain, and myofascial pain from the February 11, 2013 accident.  Dr. Harsoor 
put a second cervical epidural steroid injection on hold, because Petitioner’s current shoulder pain 
was acute and severe.  She also took Petitioner off work as she recovered from her shoulder injury, 
provided an orthopedic referral, and prescribed meloxicam and Flexeril.  A few days later on 
October 8, 2014, Petitioner restarted physical therapy for her cervical spine. 

Another clinical evoked potential upper extremities test was obtained on October 22, 2014 
that again showed significant bilateral delays at C6 and C7.  That same day, Dr. Erickson ordered 
a repeat cervical MRI, refilled prescriptions for Mobic and Flexeril, and kept Petitioner off work.  
Petitioner then returned to Dr. Harsoor on November 7, 2014 with complaints of right shoulder 
and neck pain radiating to her right fingers with numbness and tingling.  Dr. Harsoor kept 
Petitioner off work while recommending a right shoulder MRI and a second cervical injection.   

On December 3, 2014, another clinical evoked potential upper extremities test was 
performed and noted significant evidence of bilateral delays at C6 and C7.  Dr. Erickson believed 
that this SSEP testing showed a moderate delay on the right at C6 and mild delays bilaterally at 
C7 and on the left at C6.  Dr. Erickson then opined that Petitioner might be a good candidate for 
an anterior discectomy and fusion at C5-C6.  Shortly thereafter, on December 10, 2014, a cervical 
MRI found extensive spondylotic changes with numerous protrusions and disc-osteophyte 
complexes as well as moderate central canal stenosis at C6-C7.   

On January 28, 2015, Dr. Erickson indicated that Petitioner had prominent neck pain and 
paresthesia radiating to the second, third, and fourth fingers on the right hand and the upper left 
arm.  He stated that his most important neurological examination finding was diminished grip on 
Petitioner’s right side.  Dr. Erickson opined that Petitioner required an anterior cervical discectomy 
and fusion from C5 to C7 as a consequence of her injury on June 17, 2014.  Petitioner testified that 
she did not undergo the surgery recommended by Dr. Erickson, because insurance had not agreed 
to pay for it.  However, on February 13, 2015, Dr. Harsoor canceled the second cervical epidural 
steroid injection, because Petitioner was being scheduled for the cervical surgery by Dr. Erickson. 
Dr. Harsoor also continued Petitioner’s off-work restrictions.   

Over seven months later, on September 24, 2015, Dr. Perez authored a note stating that 
Petitioner was discharged from any further treatment at Marque Medicos, because she had stopped 
returning to the facility for treatment of her work-related injury.  Dr. Perez again discharged 
Petitioner on December 10, 2015 and stated that his facility had no further treatment to offer her.  

Several years later, on March 22, 2018, Petitioner presented for another §12 examination 
with Dr. Frank Phillips and reported that heavy boxes had struck her right shoulder and wrist on 
February 11, 2013.  Dr. Phillips found no evidence of a specific structural cervical injury and no 
objective findings to support Petitioner’s subjective complaints.  He further contended that 
Petitioner’s cervical imaging revealed no acute pathology or neural compression and her EMG 
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showed no cervical radiculopathy.  As such, Dr. Phillips opined that Petitioner had no cervical 
diagnosis as a consequence of the alleged 2013 injury.  Assuming the accident occurred as 
Petitioner described, he conceded that Petitioner could have sustained at most a cervical 
sprain/strain for which she would have long reached MMI.  Nevertheless, Dr. Phillips opined that 
Petitioner lacked any current cervical diagnosis related to the February 11, 2013 and June 17, 2014 
accidents.  In light of the absence of any structural spine injury, he also contended that Petitioner’s 
subjective cervical complaints were not causally related to either accident.  However, Dr. Phillips 
noted no clear evidence of symptom magnification or nonorganic pain signs.     

Petitioner testified that today, she does not have her same pre-accident strength and cannot 
lift heavy objects secondary to pain in her right upper extremity and neck.  Although Petitioner 
can take a half gallon of milk out of the refrigerator with her right hand, it is painful and she 
therefore uses her left hand to do so.  Likewise, Petitioner removes pots of water from the stove 
using her left hand and cannot move a two-handed pot herself.  Petitioner further indicated that 
she lacks the strength to carry her two younger children with her right arm and instead carries them 
with her left arm.  Petitioner also notes neck pain and tingling in her arm when she lifts her children. 
Nevertheless, Petitioner does not have childcare and is able to take care of her five youngest 
children, who range in age from two to 16 years old, with her older daughter’s help.     

Petitioner further testified that she has not looked for employment since she stopped 
working for Respondent, because the jobs she applied to require lifting of more than 10 pounds. 
Petitioner indicated that she cannot do such jobs, because she does not want to feel the 
accompanying pain all day.        

II. Conclusions of Law

Following a careful review of the entire record, the Commission reverses the Decision of
the Arbitrator and finds that Petitioner sustained a compensable accident arising out of and in the 
course of her employment on February 11, 2013.    

Petitioner testified that on February 11, 2013, she had bent down to clean her work area 
when boxes fell onto her and struck her right arm.  She testified that as the boxes fell, she moved 
her neck to the left and tried to stop more boxes from falling with her left hand.  After this motion, 
Petitioner noticed numbness and tingling in her right hand through all her fingers as well as through 
her right arm.  The Commission finds that the surveillance video footage of this incident, which 
was admitted into evidence as RX 7, corroborates Petitioner’s testimony that she attempted to 
move out of the way and deflect the falling boxes with her left hand.  Although the exact location 
and degree of impact is hard to discern, the video shows the boxes making contact with Petitioner 
and Petitioner holding her right shoulder post-incident.     

Petitioner immediately reported this accident to her supervisor and filled out an accident 
report on February 11, 2013.  Petitioner then promptly presented for medical treatment the day 
after the accident, on February 12, 2013, with Dr. Perez.  Petitioner informed Dr. Perez that on 
February 11, 2013, she was working near a skid that was stacked high with boxes containing 
aluminum plates when the boxes began to fall toward her.  Petitioner reported that the boxes had 
struck her right shoulder and right wrist.  Petitioner stated that she was also able to stop some 
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boxes from hitting her by reaching up with her left arm.  Petitioner thereafter consistently treated 
for her injuries and told her treating doctors the same mechanism of injury, specifically that boxes 
had fallen onto her right upper extremity.  Since Petitioner’s testimony is corroborated by the 
surveillance video, prompt accident report, and Petitioner’s statements to her treating doctors, the 
Commission finds that Petitioner proved that she sustained a compensable work accident on 
February 11, 2013.  

The Commission further finds that the condition of Petitioner’s right upper extremity and 
cervical spine are causally related to the February 11, 2013 accident through June 16, 2014, as 
Petitioner sustained a second intervening accident the next day.  Petitioner’s treatment records 
document that she had a prior neck and back injury due to a motor vehicle accident in 2011.  
Nevertheless, Petitioner had been discharged from care following that motor vehicle accident and 
returned to her normal activity level before the February 11, 2013 accident.  Nothing in the 
treatment records suggests that Petitioner’s present condition is attributable to her prior motor 
vehicle accident.     

Moreover, on February 12, 2013, Dr. Perez opined that Petitioner’s cervical pain, shoulder 
pain, and right wrist pain were directly related to her work accident.  The following day, on 
February 13, 2013, Dr. Engel diagnosed Petitioner with shoulder pain, cervicalgia, and wrist pain. 
Dr. Engel then opined that Petitioner’s work-related accident on February 11, 2013 was the direct 
cause of her pain complaints.  On the contrary, Respondent’s §12 examiners all found no causation, 
although Dr. Phillips nevertheless conceded that Petitioner could have sustained a cervical 
sprain/strain in the accident.   

The causal opinions of Petitioner’s treating doctors are corroborated by the objective 
findings on Petitioner’s cervical MRI.  On April 29, 2013, the MRI found spondylosis at C6-C7 
with a central disc protrusion at C5-C6 and a small broad-based central disc protrusion at C6-C7, 
borderline spinal stenosis at C6-C7, and straightening of the normal cervical lordosis that may be 
due to muscle spasms.  Such evidence of objective pathology, combined with the fact that 
Petitioner had been asymptomatic and working full duty up until the accident, warrants a causal 
finding.   

Petitioner was never placed at MMI by her treating doctors prior to sustaining a second 
intervening accident on June 17, 2014, which is the subject of the Commission’s Decision in 14 
WC 29673.  As Petitioner’s conditions subsequently worsened with the intervening June 17, 2014 
accident, the Commission finds causation related to the February 11, 2013 accident up until June 
16, 2014 only.  The Commission further declines to award permanent partial disability in the 
present case and instead makes a permanency finding in its Decision for 14 WC 29673.   

Nevertheless, consistent with its causal finding in the present claim, the Commission 
awards all reasonable and necessary medical expenses incurred for Petitioner’s right upper 
extremity and cervical injuries from the February 11, 2013 accident date through June 16, 2014, 
which represents the period before Petitioner’s intervening accident occurred on June 17, 2014. 

Lastly, the Commission awards temporary total disability benefits from February 12, 2013 
through May 30, 2014.  The treatment records show that Petitioner was first taken off work by Dr. 
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Perez on February 12, 2013.  She was thereafter kept either off work or on light duty restrictions 
by her treating doctors until Dr. Harsoor released her with a five-pound lifting restriction on May 
30, 2014 and Petitioner was able to return to work.  Respondent did not accommodate Petitioner’s 
light duty restrictions until she received different light duty restrictions on May 30, 2014.  
Petitioner continued to work until her second work accident on June 17, 2014, which is thereafter 
the subject of the Commission’s Decision in 14 WC 29673.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated February 4, 2021, is hereby reversed as stated herein. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner suffered a 
compensable accident that arose of and in the course of her employment on February 11, 2013 and 
that the conditions of her right upper extremity and cervical spine are causally related to said 
accident from February 11, 2013 through June 16, 2014.    

IT IS FURTHER ORDERED that Respondent is liable for all reasonable and necessary 
medical expenses related to Petitioner’s right upper extremity and cervical spine condition from 
the accident date of February 11, 2013 through June 16, 2014 pursuant to §8(a) and §8.2 of the 
Illinois Workers’ Compensation Act.   

IT IS FURTHER ORDERED that Respondent shall pay Petitioner temporary total 
disability benefits of $330.00 per week for 67 4/7 weeks, commencing on February 12, 2013 
through May 30, 2014, as provided in §8(b) of the Act. 

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n) 
of the Act, if any. 

IT IS FURTHER ORDERED that Respondent shall receive a credit for all amounts paid, 
if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $50,000.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 25, 2021 
 

/s/Deborah L. Simpson
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met 
O- 8/25/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse:  accident  
 causal connection    

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ROSALBA SOTO, 

Petitioner, 

vs. NO:  14 WC 29673 

DURABLE PACKAGING, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering all issues, and being advised of the facts and law, 
reverses the Decision of the Arbitrator and finds that Petitioner sustained a compensable accident 
arising out of and in the course of her employment on June 17, 2014 and that the condition of her 
right upper extremity and cervical spine is causally related to said accident through February 13, 
2015.  The present claim is consolidated with 13 WC 11146, which the Commission has addressed 
in a separately issued Decision.   

I. Findings of Fact

Petitioner held a non-specified job title for Respondent with duties that included putting
labels inside muffin pans as well as receiving and packaging aluminum trays.  Petitioner’s job 
required lifting of 10 to 15 pounds, although the aluminum muffin pans that she handled weighed 
less than an ounce each.  On February 11, 2013, Petitioner alleged that she sustained right upper 
extremity and neck injuries after boxes fell off a skid onto her right upper extremity.  Surveillance 
video of this accident was admitted into evidence as RX 7.  The Commission has addressed the 
claim regarding the February 11, 2013 accident in a separate Decision for 13 WC 11146.    

On February 12, 2013, Petitioner sought treatment at Marque Medicos with Dr. Fernando 
Perez, a chiropractor, and complained of neck, bilateral shoulder, and right wrist pain.  Petitioner 
told Dr. Perez that she had been working near a skid that was stacked with heavy boxes containing 
aluminum plates when the boxes fell, striking her right shoulder and wrist.  Although Petitioner 
reported that she was working without any physical difficulties prior to this accident, she 
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acknowledged a previous neck and back injury from a motor vehicle accident in 2011.  Petitioner 
indicated that she had received medical attention following the motor vehicle accident but was 
thereafter discharged and returned to her normal activity level.  Dr. Perez diagnosed Petitioner 
with cervical, shoulder, and right wrist pain that was related to her work injury on February 11, 
2013.  He then took Petitioner off work and referred her to Dr. Andrew Engel for pain management. 

On February 13, 2013, Dr. Engel of Medicos Pain & Surgical Specialists diagnosed 
Petitioner with shoulder pain, cervicalgia, and wrist pain.  He noted that although Petitioner had a 
previous history of neck pain from a motor vehicle accident, she had been working full duty pain-
free prior to February 11, 2013.  Dr. Engel opined that Petitioner’s work accident on February 11, 
2013 was the direct cause of her current pain complaints.  He kept Petitioner off work and ordered 
physical therapy, which Petitioner began for her right shoulder on February 15, 2013.     

On February 18, 2013, X-rays of the cervical spine, right hand, and right shoulder revealed 
unremarkable soft tissue structures with no fractures, dislocations, or joint pathology.  However, 
the cervical X-ray also showed flattening of the cervical lordosis and the right hand X-ray indicated 
a small osseous cyst within the capitate.  When Petitioner returned to Dr. Engel on March 6, 2013, 
it was recommended that she stop physical therapy for her right shoulder and instead pursue 
physical therapy for her cervical spine, which she later began on March 15, 2013.   

At Respondent’s request, Petitioner presented for a §12 examination with Dr. Prasant 
Atluri for her right upper extremity on March 7, 2013.  Dr. Atluri found Petitioner’s pain responses 
to be inconsistent when comparing distraction testing with direct examination, which suggested 
symptom magnification.  He diagnosed Petitioner with right upper extremity pain of an unclear 
etiology and opined that Petitioner’s findings were inconsistent with any mechanical pathology in 
her right upper extremity, although he could not exclude a cervical etiology.  Dr. Atluri identified 
no work-related condition that required further treatment.    

Petitioner then presented for another §12 examination with Dr. Gunnar Andersson on 
March 28, 2013.  Although he found no positive nonorganic physical signs on examination, Dr. 
Andersson believed that Petitioner’s history regarding her mechanism of injury was inconsistent 
with the video footage depicting the February 11, 2013 incident.  He opined that there was nothing 
to suggest that Petitioner had an injury to her neck or shoulder and that her symptoms were not 
indicative of a severe underlying problem.  As such, Dr. Andersson found that Petitioner’s neck 
and shoulder pain was not work-related.   

Thereafter, on April 13, 2013, a right shoulder MRI yielded unremarkable results.  Dr. 
Engel agreed with the radiologist’s report when he reviewed the MRI films on April 17, 2013 and 
indicated that Petitioner’s neck pain was radiating to her right shoulder with weakness that was 
potentially a cervical radiculopathy.  He ordered a cervical MRI, which was obtained on April 29, 
2013.  The MRI found minimal to mild cervical spondylosis most pronounced at C6-C7 with a 
tiny central disc protrusion at C5-C6 and a small broad-based central disc protrusion at C6-C7, 
borderline spinal stenosis at C6-C7 with no significant cervical neural foraminal stenosis, and 
straightening of the normal cervical lordosis that could be due to muscle spasm. 

On May 2, 2013, Dr. Engel opined that the radiologist had under-read the C6-C7 herniation 
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and that Petitioner had a contained disc herniation that was causing central stenosis and 
deformation of the thecal sac.  Dr. Engel further noted that Petitioner had shoulder weakness and 
a positive Spurling’s sign.  On May 10, 2013, an EMG/NCV of the bilateral upper extremities 
yielded normal results with no acute denervation of the cervical nerve roots, peripheral entrapment, 
or polyneuropathy.  Shortly thereafter, on May 14, 2013, Petitioner began physical therapy for her 
right wrist.  When Petitioner returned to Dr. Engel on May 23, 2013, her diagnoses included a 
cervical herniated disc, cervical facet syndrome, shoulder pain, and wrist pain.  Dr. Engel indicated 
that Petitioner’s past Spurling’s test appeared to be a false positive given that her EMG/NCV was 
negative.  Dr. Engel also reviewed Dr. Andersson’s §12 report and agreed that Petitioner did not 
have any underlying problem that could be causing her pain.  Nevertheless, he requested 
Petitioner’s job video to review so that he could form an appropriate causal opinion.      

Petitioner thereafter underwent right C4, C5, and C6 medial branch blocks on June 13, 
2013.  When she next saw Dr. Engel on June 19, 2013, Dr. Engel expressed concern that the C6-
C7 herniation was the root of Petitioner’s pain and referred her to Dr. Robert Erickson, a 
neurosurgeon.  Dr. Engel further noted that Petitioner occasionally had numbness that radiated 
down her right arm into her fingers in a C8 distribution.   

On July 3, 2013, a clinical evoked potential upper extremities test revealed significant 
evidence of right C6 and right C7 dermatomal conduction delays.  The same day, Petitioner 
presented to Dr. Erickson, who noted that the SSEP testing showed right-sided abnormalities of a 
mild degree at both C6 and C7 that correlated with Petitioner’s MRI report.  Dr. Erickson’s 
diagnosis was cervical radiculopathy at C6 and C7 due to disc disease from C5 to C7.  He 
recommended physical therapy with cervical traction, which Petitioner began on July 18, 2013. 
Dr. Erickson also reviewed Petitioner’s MRI scans on August 21, 2013 and found that they showed 
a small herniation at C5-C6 with a slightly larger herniation at C6-C7.  

On October 3, 2013, Petitioner returned to Dr. Engel with neck pain radiating to her right 
shoulder and right wrist pain.  Dr. Engel kept Petitioner off work and prescribed Ultram.  However, 
Petitioner’s consultations with Dr. Engel were discontinued by Dr. Perez on December 11, 2013, 
because Dr. Engel was no longer affiliated with Medicos Pain & Surgical Specialists.  Instead, Dr. 
Perez referred Petitioner to a pain management consultation with Dr. Suneela Harsoor, who 
Petitioner saw on December 12, 2013.  Petitioner told Dr. Harsoor that her neck, bilateral shoulder, 
and right wrist pain began on February 11, 2013 after her work injury.  Dr. Harsoor diagnosed 
Petitioner with a cervical disc herniation and wrist joint pain.   

Around this time, Dr. Erickson became ill and Petitioner began seeing Dr. Leonard 
Kranzler, who was taking over Dr. Erickson’s patients.  Petitioner first saw Dr. Kranzler at 
Northside Neurosurgery on January 8, 2014 and reported continued neck pain radiating down her 
right arm with numbness and tingling as well as posterior headaches.  Dr. Kranzler recommended 
Holter Cervical Traction at home.  He also kept Petitioner off work and prescribed Norco. 

Petitioner thereafter underwent a cervical epidural injection on February 14, 2014. 
However, Petitioner reported worsening pain after the injection when she saw Dr. Kranzler on 
February 19, 2014.  Dr. Kranzler indicated that Petitioner’s MRI and SSEP testing results were 
very mildly abnormal.  He recommended continued use of the Holter Cervical Traction and light 
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duty restrictions of no lifting greater than six to eight pounds nine times per day and no bending.  
On May 30, 2014, Dr. Harsoor also released Petitioner to light duty work with a five-pound lifting 
restriction.  Petitioner returned to work but continued to complain of right arm pain, neck pain, 
and difficulty lifting items.    

Then, on June 17, 2014, Petitioner had finished running a machine and was standing in 
front of a skid with product on it.  Petitioner testified that after she cleaned off parts on the floor 
and stood up, she noticed trays moving toward the front of the skid.  Petitioner testified that she 
turned her head to the left and squished down as the parts came down toward her.  The parts were 
aluminum trays similar to cupcake holders or baking pans that weighed a couple ounces each, 
although many trays were grouped together in a stack that fell onto Petitioner’s right side.  
Petitioner did not know exactly how many muffin pans were in the stack that hit her, but she 
estimated it to be more than 20 trays and noted that the stack was taller than her head.  Petitioner 
specified that she was struck by the muffin trays on her right wrist, bicep, and shoulder.  Moreover, 
Petitioner testified that when she moved her face to the left side and ducked down to avoid the 
falling trays, she experienced strong pain on the back of her neck that was worse than normal.  
This intervening accident on June 17, 2014 is the subject of the present Commission Decision.     

Petitioner testified that the accident occurred around 12:30 p.m. and she reported it to 
Respondent around 2:15 p.m.  Petitioner thereafter finished working her shift, but never returned 
to Respondent’s business after the accident date.  Petitioner’s supervisor, Marcos Canales, testified 
that on June 17, 2014, Petitioner told him that some pans had fallen on her and she appeared to 
have a quarter-sized red mark on her forehead, but there was no injury or pain reported at that time. 
He testified that Petitioner did not tell him how many muffin pans had hit her and did not describe 
how the pans fell.  Nevertheless, Mr. Canales testified that the types of pans that Petitioner said hit 
her were small and lightweight aluminum muffin pans that weighed a quarter of an ounce each.    

Mr. Canales further testified that when Petitioner reported that the pans had fallen, he went 
to investigate and talked to the material handlers regarding the correct handling of the pans.  He 
testified that he then instructed Petitioner to return to work since there was no injury reported. 
Nevertheless, Mr. Canales testified that he did not witness the June 17, 2014 incident, and as such, 
he did not know if Petitioner had ducked and suddenly twisted her neck as the trays started to fall. 
However, he testified that Petitioner did not report doing so to him. 

Mr. Canales further testified that he did not fill out an accident report on June 17, 2014, 
because there was no reported injury at that time.  Instead, he did not complete the accident report 
until August 19, 2014 at the instruction of his safety manager, who had informed him that 
Petitioner was now claiming to have suffered an injury back in June.  Mr. Canales identified RX 
5 as the accident witness statement that he drafted and signed on August 19, 2014.          

After the June 17, 2014 incident, Petitioner returned to Dr. Harsoor on July 18, 2014 and 
reported that trays had fallen onto her head and right shoulder three weeks prior, causing her 
worsening pain and stiffening of her neck and shoulder.  Dr. Harsoor diagnosed Petitioner with a 
cervical herniated disc, discogenic pain, and myofascial pain.  She then administered cervical 
trigger point injections and released Petitioner to light duty work with a 10-pound restriction.  
However, Petitioner testified that her pain stopped her from going back to light duty work.   
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On August 7, 2014, Petitioner told Dr. Perez that her present complaints of neck and upper 
mid-back pain began on June 17, 2014 when a stack of trays fell and struck the right side of her 
upper back, neck, and head area.  Petitioner stated that although she felt immediate pain, she 
continued working while anticipating that the pain would go away on its own.  Petitioner also 
claimed that she had reported the injury to her supervisor, Marco, but Marco told her that a report 
was not necessary and so she continued working.  Dr. Perez opined that Petitioner had cervical 
and thoracic pain that was directly related to her work accident on June 17, 2014.  He took 
Petitioner off work and referred her to physical therapy as well as a pain management specialist. 
Petitioner thereafter began another round of cervical physical therapy on August 8, 2014.  
Petitioner advised the physical therapist that on June 17, 2014, she was unloading muffin trays at 
work when some of the trays fell onto her neck and shoulders.  Petitioner indicated that her pain 
went down her whole right upper extremity.   

On August 13, 2014, another clinical evoked potential upper extremities test found 
significant evidence of bilateral C6 and C7 dermatomal conduction delays.  Thereafter, on August 
15, 2014, cervical X-rays further revealed biomechanical alterations that were most likely 
indicative of a muscle spasm and/or other soft tissue injury.  The findings further demonstrated a 
reversal of cervical lordosis with an anterior translation of the head.  Nevertheless, the soft tissue 
structures appeared unremarkable with no evidence of fracture, dislocation, osseous, or joint 
pathology.  A thoracic spine X-ray was also obtained and demonstrated degenerative disc disease. 

On October 3, 2014, Petitioner complained to Dr. Harsoor of radiating right shoulder pain 
that had been symptomatic for the last 3.5 months following the June 17, 2014 injury.  Dr. Harsoor 
diagnosed Petitioner with a shoulder injury from the June 17, 2014 accident and a cervical disc 
herniation, discogenic pain, and myofascial pain from the February 11, 2013 accident.  Dr. Harsoor 
put a second cervical epidural steroid injection on hold, because Petitioner’s current shoulder pain 
was acute and severe.  She also took Petitioner off work as she recovered from her shoulder injury, 
provided an orthopedic referral, and prescribed meloxicam and Flexeril.  A few days later on 
October 8, 2014, Petitioner restarted physical therapy for her cervical spine. 

Another clinical evoked potential upper extremities test was obtained on October 22, 2014 
that again showed significant bilateral delays at C6 and C7.  That same day, Dr. Erickson ordered 
a repeat cervical MRI, refilled prescriptions for Mobic and Flexeril, and kept Petitioner off work. 
Petitioner then returned to Dr. Harsoor on November 7, 2014 with complaints of right shoulder 
and neck pain radiating to her right fingers with numbness and tingling.  Dr. Harsoor kept 
Petitioner off work while recommending a right shoulder MRI and second cervical injection.   

On December 3, 2014, another clinical evoked potential upper extremities test noted 
significant evidence of bilateral delays at C6 and C7.  Dr. Erickson believed that this SSEP testing 
showed a moderate delay on the right at C6 and mild delays bilaterally at C7 and on the left at C6. 
Dr. Erickson then opined that Petitioner might be a good candidate for an anterior discectomy and 
fusion at C5-C6.  Shortly thereafter, on December 10, 2014, a cervical MRI found extensive 
spondylotic changes with numerous protrusions and disc-osteophyte complexes as well as 
moderate central canal stenosis at C6-C7.   
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On January 28, 2015, Dr. Erickson indicated that Petitioner had prominent neck pain and 
paresthesia radiating to the second, third, and fourth fingers on the right hand and the upper left 
arm.  He stated that his most important neurological examination finding was diminished grip on 
Petitioner’s right side.  Dr. Erickson opined that Petitioner required an anterior cervical discectomy 
and fusion from C5 to C7 as a consequence of her injury on June 17, 2014.  Petitioner testified that 
she did not undergo the recommended surgery, because insurance had not agreed to pay for it.  
However, on February 13, 2015, Dr. Harsoor canceled a second cervical epidural steroid injection, 
because Petitioner was being scheduled for the cervical surgery by Dr. Erickson.  Dr. Harsoor also 
continued Petitioner’s off-work restrictions at that time.  Petitioner did not thereafter seek any 
further treatment with any of her medical providers.  
 

Over seven months later, on September 24, 2015, Dr. Perez authored a note stating that 
Petitioner was discharged from any further treatment at Marque Medicos, because she had stopped 
returning to the facility for treatment of her work-related injury.  Dr. Perez again discharged 
Petitioner on December 10, 2015 and stated that his facility had no further treatment to offer her.  
 

Several years later, on March 22, 2018, Petitioner presented for another §12 examination 
with Dr. Frank Phillips and reported that heavy boxes had struck her right shoulder and wrist on 
February 11, 2013.  Dr. Phillips found no evidence of a specific structural cervical injury and no 
objective findings to support Petitioner’s subjective complaints.  He further contended that 
Petitioner’s cervical imaging revealed no acute pathology or neural compression and her EMG 
showed no cervical radiculopathy.  Dr. Phillips opined that Petitioner lacked any current cervical 
diagnosis related to the February 11, 2013 and June 17, 2014 accidents, although he stated that 
Petitioner had not described any June 2014 injury to him.  In light of the absence of any structural 
spine injury, he also contended that Petitioner’s subjective cervical complaints were not causally 
related to either accident date.  However, Dr. Phillips noted no clear evidence of symptom 
magnification or nonorganic pain signs.     

 
Petitioner testified that today, she does not have her same pre-accident strength and cannot 

lift heavy objects secondary to pain in her right upper extremity and neck.  Although Petitioner 
can take a half gallon of milk out of the refrigerator with her right hand, it is painful and she 
therefore uses her left hand to do so.  Likewise, Petitioner removes pots of water from the stove 
using her left hand and cannot move a two-handed pot herself.  Petitioner further indicated that 
she lacks the strength to carry her two younger children with her right arm and instead carries them 
with her left arm.  Petitioner also notes neck pain and tingling in her arm when she lifts her children.  
Nevertheless, Petitioner does not have childcare and is able to take care of her five youngest 
children, who range in age from two to 16 years old, with her older daughter’s help.     
 

Petitioner further testified that she has not looked for employment since she stopped 
working for Respondent, because the jobs she applied to require lifting of more than 10 pounds.  
Petitioner indicated that she cannot do these jobs, because she does not want to feel the 
accompanying pain all day.        
 

II. Conclusions of Law 
 

Following a careful review of the entire record, the Commission reverses the Decision of 
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the Arbitrator and finds that Petitioner sustained a compensable accident arising out of and in the 
course of her employment on June 17, 2014.  

Petitioner testified credibly that on June 17, 2014, she turned her head to the left and 
squished down to avoid being hit by trays that were falling off a nearby skid.  Petitioner testified 
that she experienced immediate pain on the back of her neck that was worse than normal.  She 
testified that the trays then fell onto her right side and neck.  In the treatment records that followed, 
Petitioner consistently reported the same mechanism of injury to her treating doctors, as well as 
an increased worsening of her pain.        

Although he contends that Petitioner failed to report any injury or demonstrate pain, Mr. 
Canales’ testimony shows that Petitioner promptly told her supervisor about the incident of the 
trays falling onto her on June 17, 2014.  Mr. Canales was aware of the incident, given that he 
immediately went to investigate and talk to the material handlers regarding their handling of the 
pans.  Additionally, Mr. Canales testified that since he did not witness the June 17, 2014 incident 
firsthand, he did not really know if Petitioner had ducked and suddenly twisted her neck as the 
trays started to fall.       

Moreover, on August 7, 2014, Petitioner told Dr. Perez that she had reported the injury to 
her supervisor, but she was told that a report was not necessary.  Petitioner explained that although 
she felt immediate pain, she continued working while anticipating that the pain would go away on 
its own.  When it did not, Petitioner sought medical attention and never returned to work for 
Respondent after completing her shift on the accident date.  Petitioner’s inability to continue 
working under light duty restrictions is indicative of her condition worsening after the intervening 
accident on June 17, 2014.   

The Commission further finds that the condition of Petitioner’s right upper extremity and 
cervical spine are causally related to the work accident on June 17, 2014 through her last date of 
treatment on February 13, 2015.   

The §12 examinations of Dr. Andersson and Dr. Atluri occurred before the June 17, 2014 
accident, and therefore, are not persuasive as to the present claim of 14 WC 29673.  Instead, the 
issue of causation for the June 17, 2014 accident boils down to the opinions of Petitioner’s treating 
doctors, Dr. Perez and Dr. Erickson, versus the opinions of the §12 examiner, Dr. Phillips. 

On August 7, 2014, Dr. Perez opined that Petitioner’s cervical pain was directly related to 
her work injury on June 17, 2014.  Then, when Dr. Erickson recommended cervical surgery on 
January 28, 2015, he indicated that his surgical recommendation was a consequence of the injury 
that occurred on June 17, 2014.  The post-accident recommendation for surgery is evidence that 
Petitioner’s condition had worsened after the June 17, 2014 accident.  The increased severity of 
Petitioner’s right upper extremity was also recognized by Dr. Harsoor on October 3, 2014, when 
she put Petitioner’s cervical epidural steroid injection on hold given the acuteness and severity of 
her shoulder pain after the June 17, 2014 injury.     

Additionally, although Dr. Phillips found no current causation, he conceded that Petitioner 
had not even described the June 2014 injury to him.  As such, Dr. Phillips does not appear to hold 
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the same level of knowledge regarding the alleged accident on June 17, 2014 as compared to 
Petitioner’s treating doctors.  Dr. Phillips’ opinion is further weakened by the objective findings 
revealed on Petitioner’s cervical MRI on December 10, 2014.  The MRI found extensive 
spondylotic changes with numerous protrusions and disc-osteophyte complexes as well as 
moderate central canal stenosis at C6-C7.  For these reasons, the Commission is not persuaded by 
Dr. Phillips’ opinions.  As such, and in consideration of the fact that Petitioner was no longer able 
to work light duty and was given a surgical recommendation after the June 17, 2014 accident, the 
Commission finds that Petitioner established causation for her right upper extremity and cervical 
conditions.  However, this causal relationship ceased on February 13, 2015, which was the last 
date that Petitioner sought treatment with any of her medical providers.        

Consistent with its causal finding, the Commission awards all reasonable and necessary 
medical expenses incurred for Petitioner’s right upper extremity and cervical injuries from the 
June 17, 2014 accident date through February 13, 2015, the date Petitioner stopped treating.  The 
Commission further awards temporary total disability benefits from August 7, 2014 through 
February 13, 2015.  Following the accident, Petitioner was first taken off work by Dr. Perez on 
August 7, 2014 and was subsequently kept off work by her treating doctors through February 13, 
2015.  Petitioner did not thereafter pursue treatment for her injuries or obtain further off-work 
restrictions from any medical providers.    

Regarding permanent partial disability, the Commission notes that pursuant to §8.1b, for 
accidents occurring after September 1, 2011, permanent partial disability shall be established using 
five enumerated criteria with no single factor being the sole determinant of disability.  The criteria 
to be considered includes: (i) the reported level of impairment pursuant to (a) [AMA “Guides to 
Evaluation of Permanent Impairment”]; (ii) the occupation of the injured employee; (iii) the age 
of the employee at the time of the injury; (iv) the employee’s future earning capacity; and (v) 
evidence of disability corroborated by the treating medical records.  820 ILCS 305/8.1b(b).   

Regarding criterion (i), no AMA impairment rating was provided.  The Commission 
therefore assigns no weight to this factor.    

Regarding criterion (ii), Petitioner did not have a specific job title but performed various 
activities at Respondent’s direction, including putting labels inside muffin pans and packaging the 
aluminum trays.  Following her first work accident on February 11, 2013, Petitioner returned to 
work in a light duty capacity after being given a five-pound lifting restriction by Dr. Harsoor on 
May 30, 2015.  However, after her second work accident on June 17, 2014, Petitioner never 
returned to work for Respondent again.  Petitioner further testified she had not looked for 
employment since she stopped working for Respondent, because the jobs she applied to required 
her to lift more than 10 pounds.  Petitioner testified that she could not do this, because she did not 
want to feel pain all day long.  The Commission assigns moderate weight to this factor.   

Regarding criterion (iii), Petitioner was 36 years old at the time of the accident on June 17, 
2014.  Petitioner provided no testimony as to how her age specifically affected her disability. 
Nevertheless, the Commission acknowledges that Petitioner faces numerous more years in the 
workforce.  The Commission assigns some weight to this factor.   
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Regarding criterion (iv), there was no direct testimony regarding Petitioner’s future earning 
capacity.  Although Petitioner stopped working for Respondent, she was never given any 
permanent work restrictions by her treating doctors.  Instead, she stopped treating before she was 
placed at MMI or instructed to present for an FCE.  A labor market survey was also not conducted, 
and Petitioner indicated that she had not looked for employment since she stopped working for 
Respondent.  The Commission therefore assigns no weight to this factor.   

Regarding criterion (v), in between the February 11, 2013 accident and June 17, 2014 
accident, Petitioner treated with a cervical epidural injection, C4 to C6 medial branch blocks, 
physical therapy, prescription medication, work restrictions, and a Holter Cervical Traction 
machine.  After the June 17, 2014 accident, Petitioner treated with cervical trigger point injections, 
more physical therapy, prescription medication, and work restrictions.  A recommendation for 
cervical surgery was also made.  

Petitioner testified that she no longer has the same strength as she did prior to her accident 
and cannot lift heavy objects secondary to ongoing right upper extremity and neck pain.  Petitioner 
experiences pain when she attempts to take a half gallon of milk out of the refrigerator with her 
right hand, so she now uses her left hand to do so.  Petitioner further testified that she lacks the 
strength to carry her young children with her right arm and instead carries them with her left arm.  
She also gets neck pain and tingling in her arm whenever she lifts her children.  Petitioner further 
testified that she uses her left hand to remove pots of boiling water from the stove and cannot 
remove two-handed pots without assistance.   

Despite her ongoing difficulties, Petitioner stopped treating for her injuries on her own 
accord on February 13, 2015 without being released with permanent restrictions or placed at MMI. 
Upon consideration of all above factors, the Commission finds that Petitioner sustained a loss of 
12.5% PAW, which consists of a loss of 7.5% PAW for the cervical injuries and 5% PAW for the 
right shoulder injuries.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator dated February 4, 2021, is hereby reversed as stated herein. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner suffered a 
compensable accident that arose of and in the course of her employment on June 17, 2014 and that 
the condition of her right upper extremity and cervical spine are causally related to said accident 
from June 17, 2014 through February 13, 2015.  

IT IS FURTHER ORDERED that Respondent is liable for all reasonable and necessary 
medical expenses related to Petitioner’s right upper extremity and cervical spine condition from 
the accident date of June 17, 2014 through February 13, 2015 pursuant to §8(a) and §8.2 of the 
Illinois Workers’ Compensation Act.     

IT IS FURTHER ORDERED that Respondent shall pay Petitioner temporary total 
disability benefits of $330.00 per week for 27 2/7 weeks, commencing on August 7, 2014 through 
February 13, 2015, as provided in §8(b) of the Act. 
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IT IS FURTHER ORDERED that for Petitioner’s ongoing right upper extremity and 
cervical conditions, Respondent shall pay the sum of $330.00 for a period of 62.5 weeks, as 
provided in §8(d)2 of the Act, for the reason that the injuries sustained caused a total loss of 12.5% 
PAW, which consists of 7.5% PAW for the cervical injuries and 5% PAW for the right shoulder 
injuries.   

IT IS FURTHER ORDERED that Respondent pay to Petitioner interest pursuant to §19(n) 
of the Act, if any. 

IT IS FURTHER ORDERED that Respondent shall receive a credit for all amounts paid, 
if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $40,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 25, 2021 

/s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/met
O- 8/25/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Alfonso Chavez, 

Petitioner, 

vs. NO:  09 WC 21883 
(Consol’d with 09WC 21884)  

Primary Staffing, 

Respondent. 

DECISION AND OPINION ON REVIEW 

A Petition for Review having been filed by the Petitioner herein and notice given to all 
parties, the Commission, after considering the issue of the Arbitrator’s denial of Petitioner’s 
Petition to Reinstate, and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator and writes additionally to clarify the Arbitrator’s Decision, which is attached 
hereto and made a part hereof. 

The 60-day time limit for filing a Petition for Reinstatement under Commission Rule 
9020.90(a) is jurisdictional in nature. TTC Ill., Inc. v. Illinois Workers’ Comp. Comm’n, 396 Ill. 
App. 344, 354 (2009). Petitioner’s failure to timely file a Petition to Reinstate following the 
Arbitrator’s dismissal of his claim for want of prosecution resulted in a final judgment with 
respect to his rights to recover workers’ compensation benefits arising from the claim. Farrar v. 
Illinois Workers’ Comp. Comm’n, 2016 IL App (1st) 143129WC ⁋14. Therefore, the Arbitrator’s 
denial of Petitioner’s Petition to Reinstate was proper.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 2, 2020 is hereby affirmed and adopted. 
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The bond requirement in Section 19(f)(2) of the Act is only applicable when the 
Commission has entered an award for the payment of money. Therefore, no bond is set by the 
Commission. The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 26, 2021 

 

/s/ Marc Parker   
MP:dk     Marc Parker 
o 10/21/21

/s/ Christopher A. Harris 
68 Christopher A. Harris 

            /s/ Carolyn M. Doherty   
    Carolyn M. Doherty 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Alfonso Chavez, 

Petitioner, 

vs. NO:  09 WC 21884 
(Consol’d with 09WC 21883)  

Jacobson Companies, 

Respondent. 

DECISION AND OPINION ON REVIEW 

A Petition for Review having been filed by the Petitioner herein and notice given to all 
parties, the Commission, after considering the issue of the Arbitrator’s denial of Petitioner’s 
Petition to Reinstate, and being advised of the facts and law, affirms and adopts the Decision of 
the Arbitrator and writes additionally to clarify the Arbitrator’s Decision, which is attached 
hereto and made a part hereof. 

The 60-day time limit for filing a Petition for Reinstatement under Commission Rule 
9020.90(a) is jurisdictional in nature. TTC Ill., Inc. v. Illinois Workers’ Comp. Comm’n, 396 Ill. 
App. 344, 354 (2009). Petitioner’s failure to timely file a Petition to Reinstate following the 
Arbitrator’s dismissal of his claim for want of prosecution resulted in a final judgment with 
respect to his rights to recover workers’ compensation benefits arising from the claim. Farrar v. 
Illinois Workers’ Comp. Comm’n, 2016 IL App (1st) 143129WC ⁋14. Therefore, the Arbitrator’s 
denial of Petitioner’s Petition to Reinstate was proper.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 2, 2020 is hereby affirmed and adopted. 
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The bond requirement in Section 19(f)(2) of the Act is only applicable when the 
Commission has entered an award for the payment of money. Therefore, no bond is set by the 
Commission. The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 26, 2021 

 

/s/ Marc Parker   
MP:dk     Marc Parker 
o 10/21/21

/s/ Christopher A. Harris 
68 Christopher A. Harris 

            /s/ Carolyn M. Doherty   
    Carolyn M. Doherty 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK  )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Kelli Vantrease-Henley, 

Petitioner, 

vs. NO:  12 WC 018434  

Mercy Hospital Medical Center, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of causation, medical expenses, prospective 
medical treatment, temporary total disability (“TTD”), and permanent partial disability (“PPD”), 
and being advised of the facts and law, modifies the Decision of the Arbitrator as set forth below 
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof.  

The Commission affirms the Decision of the Arbitrator on the issues of causation, 
prospective medical treatment, and TTD. 

As it pertains to medical expenses, the Commission modifies the Decision of the Arbitrator 
to award additional dates of service with Dr. Tennant on October 24, 2011 and October 31, 2011.  
While these two records do not reference the undisputed accident, these two dates of service were 
for complaints to the right shoulder immediately following said accident. 

As it pertains to permanent disability ("PPD"), the Commission views the level of disability 
differently than the Arbitrator.  In analyzing the factors found in §8.1b, the Commission places 
greater weight on (v) the evidence of disability corroborated by the treating medical records. 
During arthroscopy on May 10, 2012, Dr. Ho identified minor fraying and intrasubstance tear; no 
full-thickness tears were identified.  At the time of Petitioner’s release from care by Dr. Ho, she 
had full range of motion of the right shoulder.  While she testified she guards her right shoulder 
and does not use it the way a normal person would, this is not corroborated by the treating medical 
records, nor her reports to Dr. Forsythe on July 19, 2018 that she had 0/10 pain.  The Commission 
finds that, as a result of the injuries sustained, Petitioner suffered permanent partial disability to 
the person as a whole to the extent of 12.5% loss of use thereof, pursuant to Section 8(d)2 of the 
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Act. 

The Commission otherwise affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on May 20, 2019, is modified as stated herein, and otherwise affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
temporary total disability benefits of $249.52/week from October 25, 2011 through September 24, 
2012 and from December 17, 2012 through March 31, 2013, as provided in Section 8(b) of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
medical expenses associated with the care Dr. Ho rendered on January 16, 2012, February 24, 
2012, April 30, 2012, and December 17, 2012, as well as for the care rendered by Dr. Tennant on 
October 24, 2011 and October 31, 2011, subject to the fee schedule. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $249.52 per week for a period of 62.5 weeks, as provided in § 8(d)2 of the Act, for the 
reason that the injury sustained to the right shoulder caused the loss of use of 12.5% of the person 
as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall receive 
credit for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $23,200.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 27, 2021 
 
o: 10/19/2021 _/s/ Thomas J. Tyrrell_____ 
TJT/ahs Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

LISA MCKENZIE, 

Petitioner, 

vs. NO:  19 WC 017762 

CHICAGO TRANSIT AUTHORITY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, medical, causal connection, 
temporary disability, and permanent disability and being advised of the facts and law, modifies the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

The Commission affirms and adopts the Arbitrator’s Decision except to modify the 
permanent disability analysis and to correct a scrivener’s error.  The Commission notes that there 
is a scrivener’s error in the second sentence in the first paragraph of the Arbitrator’s Decision under 
section “C” in the “Conclusions of Law” that is inconsistent with the Order and the evidence. 
Therefore, the Commission strikes the words “the Arbitrator finds that Petitioner failed to prove 
that an accident arose” and substitutes the words “the Petitioner sustained her burden of proving 
that an accident occurred” in that sentence. The second sentence in the first paragraph under 
section “C” in the “Conclusions of Law” now reads,  “In this case, the Petitioner sustained her 
burden of proving that an accident occurred that arose out of and in the course of her employment.” 

Permanent Disability 

The Commission agrees with the Arbitrator’s award of permanent partial disability, 
however, notes the omission of the analysis arriving at that conclusion by using the criteria 
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found in 820 ILCS 305/8.1b.  According to §8.1b(b) of the Act, for injuries that occur after 
September 1, 2011, in determining the level of permanent partial disability, the Commission shall 
base its determination on the following factors: 

(i) The reported level of impairment pursuant to AMA guidelines;
(ii) The occupation of the injured employee;
(iii) The age of the employee at the time of the injury;
(iv) The employee’s future earning capacity; and
(v) Evidence of disability corroborated by the treating medical records.

In considering the degree to which Petitioner is permanently partially disabled as a result 
of the work-related accident, the Commission weighs the five factors in Section 8.1b(b) of the Act 
as follows: 

(i) No AMA impairment rating was submitted by either party, so this factor is given no
weight.

(ii) Petitioner was employed as a rail operator/Blue Line train driver and she returned to
work in her prior capacity. Thus, this factor is assigned greater weight.

(iii) Petitioner was 29 years old at the time of the accident, relatively young in her work life
with many years of work life remaining until retirement. This factor is assigned some
weight.

(iv) There is no evidence of reduced future earning capacity in the record thus this factor is
assigned no weight.

(v) Regarding evidence of disability corroborated by the treating medical records, as a
result of the work-related accident of June 10, 2019, Petitioner was diagnosed with
post-traumatic stress disorder following an incident in which she administered CPR
and mouth to mouth resuscitation to a co-worker until police arrived at the scene.  The
co-worker was not revived after extensive treatment by emergency medical technicians
throughout which Petitioner was present.   Immediately after the accident and beyond
Petitioner experienced anxiety, depression, nervousness, and was mentally distraught,
consistently crying and was diagnosed with Post-Traumatic Stress Disorder by the
physician at Concentra. (PX1) Petitioner also had symptoms of sleep disturbance,
fatigue, concentration difficulty, flashbacks, social isolation/avoidance and was
diagnosed by Dr. Daniel Kelley with Acute Stress Disorder and Adjustment Disorder
causally related to Petitioner's accident on June 10, 2019. (PX2) Petitioner further
testified that continued to see Dr. Kelley for cognitive behavioral therapy until her
release on August 5, 2019. She further testified that she still does not sleep. (T. 36)
Dr. Kelley’s last entry noted that Petitioner evidenced significant progress in her
emotional/psychological functioning. She reported a decrease in depressive and anxiety
symptoms. She further verbalized a significant decrease in negative cognitive
ruminations. (PX2) This factor is assigned greater weight.
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Petitioner testified at Arbitration that the last time she sought treatment for psychological 
issues was August 5, or 6th of 2019 and she had been back operating the train full-time since mid-
August 2019 after retraining. (T.  41) 

Based on the Section 8.1b(b) factors and the record taken as a whole, the Commission 
finds Petitioner sustained permanent partial disability to the extent of 3% loss of use of the 
person as a whole.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 
filed on January 8, 2021, is hereby modified for the reasons stated herein, and otherwise affirmed 
and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $896.70 per week for a period of 7-5/7 weeks, commencing June 11, 2019 through 
August 4, 2019, that being the period of temporary total incapacity for work under §8(b) of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $807.03 per week for a period of 15 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the 3% loss of the person as a whole.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay for 
medical services provided by Concentra and Dr. Daniel Kelley as provided under §8(a) and §8.2 
of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Based upon the named Respondent herein, no bond is set by the Commission.  820 ILCS  
305/19(f)(2). The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court.  Or 820 ILCS 305/19(f)(1). 
 
October 27, 2021 

/s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
O10/19/21 
42             /s/Thomas J. Tyrrell 

Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 
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ILLINOIS WORKERS' COMPENSATION COMMISSION  
NOTICE OF ARBITRATOR DECISION 

McKENZIE, LISA 
Employee/Petitioner 

CHICAGO TRANSIT AUTHORITY 
Employer/Respondent 

Case# 19WC017762 

On 1/8/2021, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 

award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0314 KUMLIN & FROMM 

MARKLFROMM 

205 W RANDOLPH ST SUITE 1645 

CHICAGO, IL 60606 

0515 CHICAGO TRANSIT AUTHORITY 

ELIZABETH L MEYER 

567 W LAKE ST 6TH FL 

CHICAGO, IL 60661 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 

)SS. 

) 

0 Injured Workers' Benefit Fund (§4(d)) 
0 Rate Adjustment Fund (§8(g)) 
0 SecondlnjuryFund(§8(e)l8) 
� None of the above 

ILLINOIS WORKERS' COMPENSATION COMMISSION 

ARBITRATION DECISION 

LISA McKENZIE 
Employee/Petitioner 

v. 

Case# 19 WC 17762

Consolidated cases: 
---

CHICAGO TRANSIT AUTHORITY 
Employer/Respondent 

An Application for Acijustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party. The matter was heard by the Honorable Mclaughlin, Arbitrator of the Commission, in the city of 
Chicago, on 10/1/20. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on 
the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act? 

B. D Was there an employee-employer relationship? 
C. � Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. � Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner'!! earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. � Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services? 
K. � What temporary benefits are in dispute?

D TPD D Maintenance D TTD 
L. � What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. Oother __

ICArbDec 2/10 JOO W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033 Web site: www.iwcc.il.gov 
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084 
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FINDINGS 

On June 10, 2019, Respondent was operating under and subject to the provisions of the Act. 

On this date, an employee-employer relationship did exist between Petitioner and Respondent. 

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident. 

In the year preceding the injury, Petitioner earned $70,411.08; the average weekly wage was $1,345.06. 

On the date of accident, Petitioner was 29 years of age, single with 1 dependent children. 

Petitioner has received all reasonable and necessary medical services. 

Respondent has not paid all appropriate charges for all reasonable and necessary medical services. 

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, 
for a total credit of $0. 

Respondent is entitled to a credit of $0 under Section 8(j) of the Act. 

ORDER 

Respondent shall pay Petitioner permanent partial disability benefits of $807 .03 per week for 15 weeks 
because the injury sustained caused the 3% loss of the person as a whole, as provided in Section 8(d)2 of 
the Act. 

Respondent shall pay Petitioner temporary total disability benefits of $896. 70 per week for 7 5/7 weeks, 
commencing June 11, 2019 through August 4, 2019, as provided in Section 8(b) of the Act, because the 
injuries sustained caused the disabling condition of the Petitioner. 

Respondent shall pay for medical services provided by Concentra and Dr. Daniel Kelley as provided in 
Section 8(a) of the Act and pursuant to the Medical Fee Schedule. 

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission. 

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue. 
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12/05/2020 

Signature of Arbitrator Date 

ICArbDec p. 2 

JAN - 8 2021 
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FINDINGS OF FACT 

At the time of the hearing Petitioner Lisa McKenzie was 31 years old. She worked for Respondent 

Chicago Transit Authority as a full-time rail operator for the last 5 years. Her main employment requirement's 

were operating the Blue Line train from Forest Park to O'Hare Airport and back to Forest Park. (T. 9-11 ). 

Petitioner denied undergoing any psychological treatment prior to her work-related accident of June 10, 

2019. (T. 22-23). She never experienced sleeplessness, nightmares, flashbacks or anxiety before June 10, 

2019. 

Petitioner testified that on June JO, 2019 she had just completed a trip and a half, operating the Blue 

Line train from Forest Park to O'Hare to Forest Park and back to O'Hare. After returning to O'Hare, and while 

she was on the clock, she was in the training/break room eating her lunch. At which time a transmission came 

over her radio stating that a co-worker was ill on a train at the O'Hare terminal. At that time Petitioner testified 

that another co-worker went down to the train to see what occurred. The co-worker retumrd to the break room 

and advised Petitioner that a rail operator by the name of Danny was ill in the cab of the train. Petitioner 

testified that she could see from outside the breakroom that a person was holding a towel to the head and face of 

this ill rail operator. After observing this, the Petitioner ran down the stairs from the breakroom and onto the 

train to see if she could render assistance to her fellow co-worker. Petitioner testified that upon entering the cab 

of the train, she observed that the train operator, Danny, was unconscious and not breathing. (T. 14). Petitioner 

and the other person who was attending to Danny, then placed him on the floor of the train where Petitioner 

began to perform CPR in the form of chest compressions and mouth to mouth resuscitation. (T. 14). Petitioner 

continued performing CPR on her fellow employee until the police arrived on the scene however Danny did not 

regain consciousness. (T. 17). 

Petitioner was stuck in the cab of the train while the police and eventually the paramedics worked on 

him. During this time, Petitioner became nervous, anxious, crying and distraught, knowing that Danny was 

21IWCC0541



unconscious and not breathing. Petitioner even testified that she could see the flatline on the monitor of the 

machine the police and paramedics were using. (T. 19). 

Petitioner testified that after Danny was put on a stretcher and removed from the train, she was finally 

able to get off and was crying and shaking non-stop. She testified that her general manager was at the scene and 

offered comfort to her. He took her out of service immediately and told her to go back to the breakroom. 

Shortly after returning to the breakroom Petitioner learned that her co-worker had died. (T. 20-21 ). 

Petitioner testified that she returned to the Forest Park Terminal and was then sent to Concentra by the 

Respondent for medical treatment. (T. 21). Petitioner gave a history to the doctor at Concentra that she had to 

perform CPR on her co-worker this morning and that he eventually died. (PX. #1). Petitioner testified as a 

result of this, she was mentally distraught, feeling sad, anxious, depressed and having crying spells all of which 

occur constantly. (PX. #1). After being examined by the doctor, Petitioner was advised to seek a psychiatric 

referral and to return to Concentra for a follow-up on June 11, 2019. (PX. #1). 

Petitioner testified that she followed-up at Concentra on June 11, 2019. On this follow-up Petitioner 

advised the doctor that she was crying all day and could not sleep at night. Dr. Taiwo at Concentra observed 

her depressed mood and took her off of work until cleared by psychology and diagnosed her with Post

Traumatic Stress Disorder. (PX. #1). 

Petitioner testified she first saw Dr. Daniel Kelley, a Psychologist, on June 12, 2019. She related to Dr. 

Kelley that she presented for psychological services secondary to emotional/psychological distress subsequent 

to a work incident on June 10, 2019, in which, while working as a C.T.A. train operator, she performed CPR, 

including mouth to mouth resuscitation, on a co-worker, who subsequently died. (PX. #2). During Dr. Kelley's 

clinical interview, he observed Petitioner being anxious and her thought process was mild to moderately 

disorganized. Petitioner was tearful and tremulous as she recounted the June 10, 2019 work incident. She 

stated that since the incident she has been having sleep disturbances, concentration difficulty, agitation, crying, 

anxiety, heart pounding, flashbacks and social isolation and avoidance. (PX. #2) 

Dr. Kelley administered various tests to Petitioner at both the initial visit and subsequent visit on June 

14, 2019. (T. 26). These tests revealed that she was suffering intrusive experiences, anxiety, hyperarousal, 
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depression, crying, agitation, loss of energy, sleep disturbance and concentration difficulty. (PX. #2). Based on 

these tests, Dr. Kelley had a preliminary diagnosis of Acute Stress Disorder and recommended cognitive

behavioral therapy to address her symptomatology and facilitate her coping skills and return to work. Dr. 

Kelley also recommended consideration for a medical consultation and she was taken off work due to the 

safety-sensitive nature of her employment. (PX. #2). 

Petitioner further testified that she continued to treat with Dr. Kelley two times per week for cognitive

behavioral therapy until her release from care on August 5, 2019. (T. 27) (PX. #2). Each session lasted 30-45 

minutes. During the sessions, Petitioner discussed her symptoms with the doctor. While she was staying in her 

house, avoiding crowds, the doctor taught her breathing exercises and coping strategies. Talking with Dr. 

Kelley has helped her tremendously. The doctor kept her off work until her release on August 5, 2019. 

Petitioner testified that her life has changed since this incident. She noticed she wasn't herself, nor 

enjoying things. She stated she started pushing herself away from people and did not want to be around anyone 

other than her son. (T. 29-30). Also, due to her anxiety, Petitioner saw her primary care physician for this 

condition and was prescribed Sertraline. (T. 33) (PX. #2). 

Petitioner further testified that when she returned to work after completing her psychotherapy, she was 

nervous as to what it was going to feel like. (T. 34). Petitioner also experienced flashbacks and anxiety attacks 

regarding the events that took place on the day of the accident, June 10, 2019. (T. 35). Petitioner testified that 

when she does experience these symptoms she begins to pray, read, and do the breathing exercises that Dr. 

Kelley told her to do. (T. 36). Petitioner also testified that she has sleeping difficulty due to the flashbacks 

regarding the accident. (T. 36). 

Petitioner testified that she has not received any temporary total disability nor have any of her medical 

bills been paid by the Respondent. (T. 38). Petitioner denied undergoing any psychological treatment prior to 

her work-related accident of June 10, 2019. (T. 22-23). She never experienced sleeplessness, nightmares, 

flashbacks or anxiety before June 10, 2019. 
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CONCLUSIONS OF LAW 

C. Did an accident occur that arose out of and in the course of Petitioner's employment by

Respondent? 

The burden is on the Petitioner to prove an accident "arose out of' and "in the course of' her 

employment with Respondent. In this case, the Arbitrator finds the Petitioner failed to prove that an accident 

arose that arose out of and in the course of her employment. 

Generally, an injury "arises out of" employment if, at the time of the occurrence, the employee was 

performing acts she was instructed by the employer to perform, those she might be reasonably expected to 

perform, or acts which she had a common law or statutory duty to perform. Caterpillar Tractor Co. v. 

Industrial Comm 'n, 129 Ill.2d 52 (1989). The phrase "in the course of' refers to the time, place, and 

circumstances under which the accident occurred. Orsini v. Industrial Comm 'n, 117 Ill.2d. 38 (1987). Finally, 

an injury is received "in the course of' one's employment when it occurs within the period of employment, at a 

place the employee may reasonably be in the performance of her duties, and while she is fulfilling those duties 

or engaged in something incidental thereto. Scheffler Greenhouses, Inc. v. Industrial Comm 'n, 66 Ill.2d 361 

(1977). 

In the instant case, Petitioner testified she was a rail operator for the Respondent, 

Chicago Transit Authority. Transcript at 9. On the day in question, 6/10/2019, she had completed one and a 

halfround trips from Forest Park to O'Hare on the Blue Line and was at the O'Hare Blue Line station on her 

lunch break in what is considered the employee break room/training room. Id at 12. She also testified she had 

a radio as part of her job, that over the radio came a call that another employee "needed medical," and that one 

of her co-workers went downstairs to see what was going on. Id at 13. The coworker came back upstairs and 
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said they needed to call 911. Id. At trial, Petitioner went on to testify that after going out to the balcony 

overlooking the tracks and seeing a coworker by the name of Danny Cruz in the motor cab of a train and being 

told he was not conscious, she ran downstairs. When she got to the train, she had other coworkers lay Mr. Cruz 

on the floor of the cab and began doing chest compressions and mouth-to-mouth resuscitation until officers 

came. Id at 13-14. Petitioner testified further about what happened after the officers and paramedics arrived, 

including that she looked through Mr. Cruz's bag for medications, that Mr. Cruz was taken off the train on a 

stretcher once paramedics showed up and she could get out of the cab and off the train, and that she was 

ultimately taken out of service on that day. Id at 16, 19, 21. 

In Illinois, psychological injuries are compensable when a claimant suffers a "sudden, severe, emotional 

shock traceable to a definite time, place and cause, which causes psychological injury or harm though no 

physical trauma was sustained. Pathfinder Co. vs. Industrial Commission, 62 Ill. 2d 556 (1976). 

In the case at bar, Petitioner witnessed personally and in close proximity, a fellow co-worker become ill. 

Petitioner rendered CPR to this co-worker, who eventually died. Petitioner testified that she immediately 

became nervous, distraught, crying and scared. The shock she experienced was sudden, severe and traceable to 

a definite time and place. Based on the Petitioner's credible testimony, the medical records provided, and the 

applicable case law, the Arbitrator finds Petitioner's accident was foreseeable, related to and arose out of her 

employment. 

F. Is Petitioner's current condition of ill-being casually related to the injury?

The Arbitrator finds that Petitioner established a causal connection between the accident and her claimed 

psychological condition of ill-being. In so finding, the Arbitrator relies on Petitioner's credible testimony and 

medical records from Dr. Kelley and Concentra. There is no evidence that Petitioner had any psychological 

problems before the incident. After the incident, she experienced anxiety, depression, nervousness, mentally 

distraught, consistent crying and was diagnosed with Post-Traumatic Stress Disorder by the doctor at 
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Concentra. Petitioner also had symptoms of sleep disturbance, fatigue, concentration difficulty, flashbacks, 

social isolation/avoidance and was diagnosed by Dr. Kelley with Acute Stress Disorder and Adjustment 

Disorder causally related to Petitioner's accident on June 10, 2019. 

Further, no evidence has been presented by the Respondent to rebut the psychological opinion of Dr. 

Kelley and the doctor from Concentra. The Arbitrator finds their opinions to be credible. 

Based upon all of the evidence, the Arbitrator finds the Petitioner's present condition of ill-being is 

causally related to her injury. 

J. Were the medical services that were provided to Petitioner reasonable
and necessary? Has Respondent paid all appropriate charges for all
reasonable and necessary medical services?

The Petitioner testified that she began having treatment for psychological trauma right after her incident 

at work on June 10, 2019. She was sent to Concentra on that date and followed-up there on June 11, 2019. On 

the June 11, 2019 visit she was referred by Dr. Taiwo ofConcentra to see a psychologist. (PX. #1). Petitioner 

further testified that she sought treatment with Dr. Daniel Kelley on June 12, 2019 and continued to see him for 

cognitive behavioral therapy until her release on August 5, 2019. (PX. #2). This treatment was undisputed by 

the Respondent. 

The Arbitrator notes that Petitioner submitted evidence from Concentra (PX. #1) and Dr. Daniel Kelley 

(PX. #2), which consisted of medical records and medical bills. Petitioner testified that Respondent has not 

paid the aforesaid medical bills from these providers. 

Based upon Petitioner's testimony, records from Concentra and Dr. Daniel Kelley, the Arbitrator finds 

the Respondent liable for the bills from Concentra for $257.12 and Dr. Daniel Kelley for $3,865.00. 

K. What amount of compensation is due for temporary total disability?

Petitioner claims temporary total disability benefits from June 11, 2019 through August 4, 2019. Both 

medical providers from Concentra and Dr. Daniel Kelley prescribed no work for the Petitioner from those dates 

until her release. (PX. #1 and 2). Dr. Kelley has seen Petitioner on a regular basis since her first appointment 
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on June 12, 2019. Dr. Kelley viewed Petitioner's condition as significant to warrant her to be off work as well 

as the safety-sensitive nature of her employment. Respondent offered no medical evidence suggesting 

Petitioner is capable of working. 

Based upon Petitioner's injuries and persistent symptoms, coupled with Dr. Kelley's prescription to 

remain off work, the Arbitrator finds that Petitioner is entitled to temporary, total disability benefits for 7 5/7 

weeks. It is undisputed that her average weekly wage is $ I ,345.06, two-thirds of which is $896. 70. The 

Arbitrator finds that Petitioner is entitled to two-thirds of her average weekly wage for 7 5/7 weeks in the 

amount of$6,917.40. 

L. What is the nature and extent of the injury?

The Arbitrator finds that as a result of Petitioner's June 10, 2019 work accident, she pursued a course of 

treatment to address her psychological injury. This consisted of Cognitive-Behavioral Therapy and 

medications. 

Petitioner testified that prior to June 10, 2019, she never experienced any psychological problems which 

required her to seek treatment. She further testified that she was able to perform her job duties as a rail operator 

without any difficulties at all before June 10, 2019. Petitioner further testified that as a result of her work 

accident on June 10, 2019, she suffered anxiety, social avoidance, depression, crying spells, flashbacks and 

mentally distraught, which affect her normal daily activities. She also testified that once returning to her job as 

a rail operator after her treatment, she experienced sadness, crying spells, anxiety and trouble sleeping, when 

she relives the event which took place on June 10, 2019. 

Based on the testimony of the Petitioner and the medical records reviewed with respect to the 

Petitioner's psychological injury as a result of the June 10, 2019 work related accident, the Respondent shall 

pay Petitioner, a sum of $807.03 per week for a period of 15 weeks as provided in Section 8(d)2 of the Act, 

because the Petitioner sustained 3% loss of a person as a whole. 

21IWCC0541



 

 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 17WC033984 
Case Name COLLINS, MINDY v.  

MAXIM HEALTHCARE SERVICES, INC 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0542 
Number of Pages of Decision 19 
Decision Issued By Stephen Mathis, Commissioner 

 

 

Petitioner Attorney  R. Mark Cosimini 
Respondent Attorney Robert Nelson 

 

          DATE FILED: 10/27/2021 

  
  

 

  
  
 /s/Stephen Mathis,Commissioner 
                Signature 
  

 



17 WC 33984 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Mindy Collins, 

Petitioner, 

vs. No.  17 WC 33984 

Maxim Healthcare Services, Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent herein and notice given to 
all parties, the Commission, after considering the issues of causal connection, medical expenses, 
average weekly wage/benefit rates, temporary disability and permanent disability, and being 
advised of the facts and law, corrects, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof. 

The Commission notes the Arbitrator’s decision states the case was tried “pursuant to 
Sections 19(b) and 8(a)” of the Act, and “In no instance shall this award be a bar to subsequent 
hearing and determination of an additional amount of medical benefits or compensation for a 
temporary or permanent disability, if any.”  However, the case was tried on all issues, and the 
Arbitrator awarded permanent partial disability benefits, among other things.  Accordingly, the 
Commission strikes the 19(b) language. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 16, 2020, is hereby corrected, affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to the 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

 
October 27, 2021 

/s/Stephen J. Mathis 
SJM/sk Stephen J. Mathis 
o-10/13/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON 
 

) 
 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
SYMMORRON BAILEY, 
 
 Petitioner, 
 

vs. NO:  15 WC 2209 
                   
UNIVERSITY OF ILLINOIS AT CHICAGO, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, 
medical expenses, prospective medical care, temporary total disability, and permanent partial 
disability, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on February 5, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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No bond is required for removal of this cause to the Circuit Court by Respondent.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 
 
October 28, 2021 
 

/s/ Carolyn M. Doherty ___ 
o: 10/21/21 Carolyn M. Doherty 
CMD/kcb 
045             /s/ Marc Parker__________ 

Marc Parker 

/s/ Christopher A. Harris__  
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON 
 

) 
 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
SYMMORRON BAILEY, 
 
 Petitioner, 
 

vs. NO:  16 WC 24503 
                   
UNIVERSITY OF ILLINOIS AT CHICAGO, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, 
medical expenses, prospective medical care, temporary total disability, and permanent partial 
disability, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on February 5, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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No bond is required for removal of this cause to the Circuit Court by Respondent. The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court. 
 
October 28, 2021 

/s/ Carolyn M. Doherty ___ 
o: 10/21/21 Carolyn M. Doherty 
CMD/kcb 
045             /s/ Marc Parker__________ 

Marc Parker 

/s/ Christopher A. Harris__  
Christopher A. Harris 
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Case Number 16WC016499 
Case Name KAPRAUN, VICKI v. JIM MCCOMB 

CHEVROLET INC 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0545 
Number of Pages of Decision 32 
Decision Issued By Maria Portela, Commissioner, 

Thomas Tyrrell, Commissioner 

Petitioner Attorney Stephen Kelly 
Respondent Attorney William A. Lowry, Sr. 

          DATE FILED: 10/29/2021 

/s/Maria Portela,Commissioner 
               Signature 
DISSENT 

/s/Thomas Tyrrell,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF PEORIA )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Vicki Kapraun, 

Petitioner, 

vs. NO:  16 WC 016499 

Jim McComb Chevrolet, Inc., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, medical expenses, temporary 
total disability, permanent partial disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 9, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

October 29, 2021
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_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 

DISSENT 

I respectfully dissent from the opinion of the majority and would reverse the Decision of 
the Arbitrator. After carefully considering the totality of the evidence, I believe Petitioner met her 
burden of proving that she sustained an accident that arose out of and in the course of her 
employment on December 29, 2014. 

Petitioner worked for Respondent for eight (8) years, but she had known General Manager 
Jeffrey Loucks for over 30 years.  Respondent’s GM testified that he had no reason to doubt that 
Petitioner was a truthful person.  He not only confirmed she gave notice of her injury within the 
time allotted by the Act, but that she did not hide her hunting trip after the accident.  In fact, she 
was bragging to him that she had shot a big doe.  Respondent’s GM was not claiming Petitioner 
injured herself in any other manner than was alleged.  While Respondent tried to cast doubt on the 
reported mechanism of injury, these aspersions were not supported by any evidence.  

Petitioner gave a credible and plausible explanation as to what occurred on December 29, 
2014.  Respondent’s GM confirmed this was a regular activity Petitioner was required to perform 
to fulfill her job duties.   

Petitioner’s credibility was further strengthened by the histories she provided to the 
medical providers.  Every provider was given the details of Petitioner’s work opening hoods and 
how she felt a pop when her arm was up.  Most convincing, Petitioner’s report of difficulties with 
overhead activities was consistent not only immediately after the injury, but throughout her years 
of treatment.  She was never found to be exaggerating her condition.  Her testimony was also 
supported by her daughter-in-law and husband. 

Contrary to the majority, I believe Petitioner more than met her burden of proving that her 
condition of ill-being was causally-related to opening the hood on December 29, 2014.  Both Drs. 
Merkley and Bare testified that that the episode of lifting the hood could be a causative factor of 
her condition and need for treatment, regardless of whether she went hunting.    

Dr. Merkley credibly testified that that the episode of lifting the truck hood could have 
exacerbated symptoms or caused an aggravation of preexisting glenohumeral arthrosis by 
producing cartilaginous loose bodies.  Dr. Merkley confirmed that it was the position of the arm 
up on the hood that was the important factor, whereas shared lifting below shoulder level or 
shooting the shotgun resting on a stump would not typically cause the pathology he saw. 

21IWCC0545



16 WC 016499 
Page 3 

Whereas, the testimony of Dr. Bare was not convincing.  First, Dr. Bare’s opinion that it 
was “not normal” for someone to go on a hunting trip after such an injury was based on “if” she 
was adamant she could not lift her arm, but that is not borne out in the records.  All of the medical 
records immediately following the injury consistently state that her issue was above chest-level, 
not that she had severe pain with no functional use of the arm.   

Petitioner was a seasoned and accomplished hunter, as evidenced by the news articles about 
her exploits.  She was more than capable of adapting her activities to accommodate her difficulties 
with above chest-level activities.  It is also notable that she continued to work after the hunting trip 
as well.  There was no evidence this changed her condition, as she never claimed to be totally 
incapacitated following the injury.  She was able to keep working after the injury, as well as after 
the hunting trip, as the objective medical evidence shows she was able to get to 90 degrees at her 
first visit on January 7, 2015. 

Second, a close reading of the inquiries made by Dr. Bare of the Petitioner is telling.  Dr. 
Bare documented that he “asked her multiple times regarding any injuries outside of the scope of 
work or any recreational hobbies or any activities done either before the injury or between the time 
that she was reportedly injured and the time she sought medical care.”  It is clear that Dr. Bare was 
inquiring about whether she sustained any injuries with her hobbies or activities, which she 
adamantly denied.  His interrogation did not start by an inquiry as to whether she went hunting. 
Confusion ensued, with her husband making denials as well.   Petitioner had already bragged about 
this hunting trip to Respondent, so it is more likely she was denying any injury while hunting, as 
that is how Dr. Bare’s “multiple” interrogatories proceeded.  Ultimately, Dr. Bare admitted that it 
was possible the alleged episode of lifting the hood could be an aggravating or causative factor in 
her symptoms and need for initial treatment, even if she did go hunting.  Dr. Bare’s interrogation 
of the Petitioner, when all evidence points to the contrary, does not diminish his opinion that the 
injury could have aggravated a preexisting condition. 

For the forgoing reasons, I would reverse the Decision of the Arbitrator in its entirety. 
Petitioner’s testimony was supported by the medical evidence.  Petitioner clearly met her burden 
of proving she sustained an accident on December 29, 2014, that her current condition of ill-being 
is related to that injury, and that she could return to her former employment following her release 
from Dr. Merkley on November 15, 2017. 

o: 10/5/2021 _/s/ Thomas J. Tyrrell_____ 
TJT/ahs Thomas J. Tyrrell  
51 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Alita Jones-Richard, 

Petitioner, 

vs. No.  

Chicago Board of Education, 

Respondent. 

CORRECTED DECISION AND OPINION ON REMAND 

This matter again comes before the Commission on remand from the June 24, 2021 order 
of the Circuit Court of Cook County. 

On June 4, 1997, Petitioner, then a 40-year old physical education teacher, was pushed 
down a flight of six stairs by a student, and sustained multiple injuries.  Following a July 3, 2014 
arbitration hearing, the Arbitrator, in a February 13, 2015 decision,1 found that: Petitioner’s current 
condition of ill-being of both knees and feet were causally related to her work accident; Petitioner 
had not reached Maximum Medical Improvement (MMI); and that it was not yet appropriate to 
determine Petitioner’s permanent disability.  The Arbitrator awarded Petitioner her medical 
expenses, 836-3/7 weeks of TTD benefits,2 and prospective medical care for her left foot including 
a surgical consultation with Dr. Kelikian and a re-evaluation of Petitioner by Dr. Hill.   

In its March 28, 2016 decision, the Commission modified the Arbitrator’s decision.  The 
Commission reduced the TTD award, found Petitioner had reached MMI for her injuries, and was 

1 The Commission’s November 5, 2020 Decision mistakenly referred to the Arbitrator’s Decision as having been 
dated February 20, 2015.  The correct date of the Arbitration Decision is February 13, 2015. 
2 For the periods 7/1/97 to 9/4/97; 7/1/98 to 9/4/98, and 10/31/98 to 7/3/14.  
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entitled to a permanency award of 20% body as a whole under §8(d)2.  Following an appeal from 
the Commission, the Circuit Court entered an order dated May 3, 2019, in which it found the 
Commission had erred as a matter of law.  That order set aside most of the Commission’s findings, 
including that Petitioner had reached permanency for her condition, was not entitled to prospective 
medical care and was ineligible for maintenance benefits.  The court set aside the Commission’s 
reduction of the Arbitrator’s award of TTD and medical expenses, and remanded the case to the 
Commission, “for determination as to the benefits due to Alita and for any further proceedings 
consistent with [its] order.”  Respondent filed an appeal of the Circuit Court’s May 3, 2019 order 
to the Appellate Court, but that appeal was dismissed by the Appellate Court on March 27, 2020 
for lack of jurisdiction. 

In accordance with the Circuit Court’s May 3, 2019 order, the Commission issued a new 
Decision and Opinion on Remand, on November 5, 2020.  In that decision, the Commission 
vacated its March 28, 2016 decision and affirmed and adopted the Arbitrator’s February 13, 2015 
decision.  In doing so, the Commission found, inter alia, that Petitioner had not reached MMI; that 
a determination as to permanent disability was not yet appropriate, and that Petitioner was in need 
of prospective medical care.  The Commission reinstated the benefits awarded by the Arbitrator, 
and remanded the case to the Arbitrator for further proceedings consistent with its decision.3   

Respondent appealed the Commission’s November 5, 2020 decision to the Circuit Court. 
On June 24, 2021, the Circuit Court entered an order finding the Commission erred in failing to 
follow in full the directions of its May 3, 2019 remand order, before permitting an appeal.  
Specifically, the Circuit Court found the Commission had erred by including language, in its 
November 5, 2020 decision, which delayed further proceedings by the Arbitrator.   The language 
in question stated that further proceedings by the Arbitrator would be delayed until, “after the latter 
of expiration of the time for filing a notice of intent to file for review in the Circuit Court has 
expired without the filing of such notice of intent, or after the time of completion of any judicial 
proceedings, if such a notice has been filed.”  The Circuit Court found the Commission’s language, 
“necessarily compelled Plaintiff to file the instant appeal, or run the risk of being found barred 
from doing so.”   

The Circuit Court’s June 24, 2021 order remanded this case back to the Commission, with 
a mandate to make a, “determination as to the benefits due” to Petitioner.  The mandate was for 
the Commission to specifically include: 

A. Findings as to when the claimant reached Maximum Medical Improvement (if she has
done so yet);

B. The amount of Temporary Total Disability Benefits for which the claimant is eligible,
and, potentially, the amount of Permanent Partial Disability benefits to award the
claimant;

C. The amount of vocational rehabilitation to which the claimant is entitled.

3 The Commission made no express finding regarding Petitioner’s entitlement to vocational rehabilitation because 
that had not been an issue at Arbitration or on the initial Review. 
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The Circuit Court authorized the Commission to employ whatever methods it deemed necessary 
to comply with the Circuit Court’s order, including remanding the case to the Arbitrator. 

The Commission now finds again that Petitioner has not yet reached MMI, and that she is 
entitled to the TTD benefits which were awarded by the Arbitrator.  At this time, based upon the 
evidence before it, the Commission is unable to make any determination as to what vocational 
rehabilitation, if any, the Petitioner may be entitled.   

  Because the Commission has no authority to admit further evidence on the issues not 
decided herein, it again remands this case to the Arbitrator for further proceedings for a 
determination of all remaining issues, including but not limited to: a further amount of temporary 
total compensation, maintenance benefits, medical expenses, prospective medical care, 
Petitioner’s MMI date, vocational rehabilitation, or compensation for permanent disability, 
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 
(1980). In accordance with the Circuit Court’s mandate, the Commission now omits from this 
decision the language delaying further proceedings before the arbitrator which the Circuit Court 
found was improper. 

With regard to Respondent’s Motion for Special Findings now pending before the 
Commission seeking information concerning how it reached its November 5, 2020 decision, that 
motion is denied. 

IT IS THEREFORE ORDERED BY THE COMMISSION that its Decision and Opinion 
on Remand dated November 5, 2020 is vacated. 

IT IS FURTHER ORDERED BY THE COMMISSION that the decision of the Arbitrator 
dated February 13, 2015 is affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner temporary total disability benefits of $695.20/week for 836-3/7 weeks, commencing 
7/1/1997 through 9/4/1997, 7/1/1998 through 9/4/1998, and 10/31/1998 through 7/3/2014, as 
provided in Section 8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical services of $10,531.25, as provided in Section 8(a) and subject 
to Section 8.2 of the Act, as applicable. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for surgical consultation for Petitioner’s left foot with Dr. Kelikian, followed by a re-
evaluation of Petitioner by Dr. Hill. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent’s Motion for 
Special Findings is denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to the 
Arbitrator for further proceedings for a determination of all remaining issues, including but not 
limited to a further amount of temporary total compensation, maintenance benefits, medical 
expenses, prospective medical care, Petitioner’s MMI date, vocational rehabilitation, or 
compensation for permanent disability, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 
327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980). 

October 29, 2021
 /s/ Marc Parker 
Marc Parker 

MP/mcp 
068 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Carolyn M. Doherty 
Carolyn M. Doherty 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  all other issues moot-                  
                           no need to address notice 

 None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

JOHNNY M. DUNN, 

Petitioner, 

vs. NO:  11 WC 45732 

UNIVERSITY OF ILLINOIS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, temporary 
total disability, medical expenses, and permanent partial disability, and being advised of the facts 
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts 
the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

The Commission affirms the Arbitrator’s decision finding Petitioner failed to prove 
accident. Based on this finding regarding accident, all other issues are rendered moot.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed May 5, 2020 is hereby, otherwise, affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Pursuant to Section 19(f)(1) of the Act, this decision is not subject to judicial review. 820 
ILCS 305/19(f)(1) (West 2013). 

October 30, 2021
o- 10/5/21 /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
            Thomas J. Tyrrell 
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